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INTRODUCTION.

I am astounded by tlie statement whicli both

IviNDLEY and PoLLOCK, the leading authors who

have written upon the subjedl, concur in making,

that the law of partnership is ripe for codification.

They intend by this statement to convey the mean-

ing, That the principles of the relation, having been

fully established, can be expressed in definitions and

applied in formulas. How do they succeed in demon-

strating the feasibility of the projedl? They stumble

and halt on the very threshold, The definition of

partnership breaks them all up. Having no guid-

ing principle to start with, how can they create a

system ? Look at the law of partnership as it stands

to-day, and try to point out the principle which

underlies the relation. The last English - case

abandons the only landmark which remained to

individualize a partnership. * There is no clue left to

*A lender taking a deed for a building contraB, with all the rights

present and prospeEiive under it, including stock, plant and fixtures,

stipulatingfor a share of the net profits, for the destination of thefund,
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distinguish a partnership from any other agency,

The Profession is thrown back on the general dodlrine

of Principal and Agent. This is like answering the

question, What is an Englishman ? by saying, There

is no such person as an Englishman, distindl from

any other European. The only way to find out what

an Englishman is would be to study the general

type of the European made up from German, French,

Italian, and other stocks, not to mention Turks, and

out of the medley extradl the Englishman.

The relation once relegated to an abstradlion, the

subjedl-matter of partnership becomes mythical.

Property, the only thing for which the partnership

for control of the debtor, allowing him to draw out a salary from the

working capital before profits were estimated, and for taking his place,

do not, one and all, reveal the traits of a co-partner in the business, but

are consistent with the adverse relation of debtor and creditor. By mort-

gage-deed, 4 July, 1878, A advanced money to B, ;^i5oo at a time, payable

in 6 months, to carry out B's contradl with C for the construdlion of C's

railroad. A stipulated for 20 per cent, interest and i-io of the net profits

made out of the building contraft. B assigned in advance to A all the

money and securities he should receive from C, and all his stock, plant

and fixtures, and policies of insurance. B covenanted that he would at-

tend to the work, complete it with due expedition, and employ the ad-

vances exclusively in the construdtion of the road. A had power, upon

B's noil-performance of any condition, or his bankruptcy, to take posses-

sion and carry on the work to completion, and B's contra,dls with C enured

to A. A also had a power of sale. B was entitled to draw out, for his ser-

vices, ^1000, in quarterly instalments, before profits were computed, and

A's share was charged as an advance. The correspondence between A & B

called the advances 'working capital,' and A waived repayment until the

completion of the contraft. Diredtors of C, in 1881, induced D to advance

money to carry on the work, and guaranteed C's bonds for ^16000. In

1882 E recovered judgment against B, and attached C's debt to B. Notice

of A's claim had not then been given to C. In 1883 other creditors at-
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exists, and in which it deals, is discarded as a

constituent of the relation. But the disputes which

arise are in reference to the property of the firm, and

they cannot be adjusted unless the title is located.

Think of formulating the propositions which embody

the dodlrines of partnership without reference to the

original principle out of which they are all evolved,

and which give coherence to the relation! It takes

something more than a man, although he has been

admitted to the Bar, to make a world of partnership

out of nothing.

The instant the notion of firm property is brought

forward, the material is furnished for an explanation

tached the debt. B's claim against C was adjusted at ;^38,ooo, for which

B should take debenture stock and have C's bonds returned. C repaid D
the sum advanced B, who was bankrupt. A sued all parties, and claimed

priority. Defence : A the partner of B.—A a creditor, not a partner, of B.

The exclusive application of the advances to the business did not make A
a partner, because he had B's personal obligation for repayment, although

the evidence showed that A did not rely upon it. The destination of the

capital increased the security ! The control of the debtor's use of the

money borrowed may be 'peculiar, ' but it does not make a. loan to the

business. The power to take possession and complete the contract en-

forces the security, and makes it eifedtual. The debtor must efface him-

self, and let the creditor manage the business, in order not to impair the

security ! The stipulation for profits after the loan should be refunded,

though unusual, is nothing but a bonus for making the loan. A could,

after he had been paid o£F both principal and interest, still diredl and con-

trol B in his condu(?t of the business, in order to gain the stipulated share

of profits; but this was apart of the creditor's security ! The allowance to

B of ^looo a year for his services is not drawing out of a common fund

by the working partner, but a provision made by the creditor, in order

to enable the debtor to devote himself exclusively to the business, and
thereby perfeA the security ! Badley zi. Consolidated Bank, 34 Ch. D. 536

(1886) ; 38 Ch. D. 238 (1886).
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of tlie relation in all its bearings. As a common

property is the distinAive cliaradleristic of partner-

ship, the fundamental principle of the relation can be

established. The typical trait of partnership has

beeij lost sight of, and no basis is left for the relation.

The Profession has groped about in search of the

principle for the last half-century. Not having

succeeded in re-discovering it, many have come to

believe that there is nothing distindlive about the

relation, and they proclaim the absence of principle

as the ideal of partnership.

The title to the property being the first thing to

engage the attention, presents itself in two stages

Sharing the profits disclosed a property right in A. He
might negative the title, and show that he claimed under B,

who had the exclusive proprietorship. Then B would be

sole proprietor, and his powers would correspond to his title.

A could not deprive him of the right to exert his preroga-

tives of ownership. Every attribute of a proprietor taken

away from B and given to A shows that he is sharing the

proprietorship with B. The control and destination of the

funds are the eharadleristic of an owner, and contra-distin-

guishes him from a creditor, who abandons his control when
he parts with his title. The debtor becomes the owner,

and the creditor has no control over him. The attempt to

control the debtorshows that the relation of debtor and cred-

itor is superceded and replaced by a co-proprietorship. The

provision for a management by the creditor ifthe debtor does

not succeed reveals the position of the parties, and proves

that the creditor is a proprietor, and diredlly interested

Ixvi.



Introduction.

First, the nature of the partner's contribution has

to be- determined. Inconsistent theories have been

advanced to account for the right, and define the

extent of the firm's ownership. In fadl, but one State

has worked out the true theory of the contribution,

and all the others vacillate between conflidling theo-

ries, maintaining positions which are self-destru6tive.

The next thing to consider is the effedl of the com-

bined contributions made by the different partners.

It is the joint estate thus created which forms the

basis of partnership. Until the title by which the

partners hold the property of the firm is ascertained,

no adjustment can be made of any right or liability

in the business. The survival of the relation of debtor

and creditor after the debt has been paid, and the control

or management of the business in order to secure the profits

stipulated as a bonus for the loan is a reduSlio ad absurdum.

The Hindu Rajah's case (§64, n. 4, B) is no precedent for

this decision. That was an undoubted loan at the start.

The subsequent restri(5lion which the creditor put upon

the debtor, in order to realize the debt or enforce its collec-

tion, was in the nature of execution or sequestration, and

did not change the original charadter of the transadtion.

Here, on the contrary, the transadtion, at its origin, is in

question, and can be ascertained only by the legal eflFedt of

all the provisions, without the aid derived from a relation

already established.

The abandonment of property which furnishes the stand-

ard of partnership destroys the indicia of the relation. No
clue is left for establishing a partnership, except the ac-

knowledgement of the parties.

Ixvii.



Introduction.

between the partners, nor can either joint or separate

creditors establish a claim against them. The nature

of the property must be understood, or the principles

of partnership will remain unsettled. The Profession

does not exhibit the confidence which springs from

conviction, based upon knowledge of the underlying

principles of partnership, but trifles with first prin-

ciples. The failure to comprehend the character of

firm property has produced an interchange of confu-

sion among the different States. States which

consider the title joint upon one point treat it as

separate upon another, and although they exchange

places without rhyme or reason, no State consistently

adheres to the joint title in every aspedl.

The property measures the capacity of a partner.

He pledges the property by each firm transadlion,

and thus creates a right in the firm creditor. This

principle clears up the mystery of marshalling assets,

one of the grand bugbears of partnership. Every

country has had to acknowledge in pra<5tice a prefer-

ence of the firm over the separate creditor, but no

legal system has furnished a justification for the

privilege except the Common law, and that has

achieved the result by unconscious cerebration.

The failure to master the fundamental principle

of the relation has left every question of partnership
Ixviii.
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open for revision. The trait which constitutes a

partner has been the enigma of partnership for half

a century. The nature of the contribution made by

a partner to the firm stock, though not the subjedl of

such an endless chain of talk, has been none the less

a riddle. The nature of the joint estate, and how it

has modified partnership at the Common law, has

never been apprehended. The efife(5t of the estate in

creating for a partner the capacity, which the Com-

mon law refused to acknowledge, deserved attention,

but attradled none. The consequence of the estate

upon the dodlrine of marshalling the assets also

passed unobserved. Nothing but the principle will

serve to reduce these main heads of partnership to

certainty, and through them to transmit certainty to

the multitude of minor points which depend upon

them for corredt adjudication.

The property alone is suflScient to make the pro-

prietor a partner, although he takes no part in the

management of the business. It is this feature which

distinguishes the Common law from the Civil law

partnership. It is the property which extends the

private bargain of the Civil law, and converts it into

the business-establishment of a Common law partner-

ship. The dormant partner is the typical Common

law partner. The failure to apprehend the charac-
Ixix.
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teristic of the Common law type has led to covert

attacks upon the dormant partner. As he could not

be dislodged by himself, the attempt was made to

throw the undisclosed principal overboard .f The at-

tempt failed, and the dormant partner, the commer-

cial type of the undisclosed principal, stands as the

living embodiment of property as partnership.

Next to the principles inherent in partnership, it

is important to understand what foreign elements

have been permitted to intrude themselves into the

relation, and to interfere with its normal fundlions.

In this respedl partnership has had to undergo radi-

cal changes. The dual position of a partner, (a sur-

vival of the societas bonorum umversorum^ who is

charged with unlimited liability, in spite of the fadl

that he contributes but a portion of his estate, creates

a collision of rights at the start. The law adheres to

tradition, and enforces the liability. Equity recog-

nizes that the liability should be limited to the con-

tribution, and, where its principles apply, controls

the firm creditors who seek to enforce the liability

against the separate estate in competition with the

separate creditors. Both the legal right and the

equitable control of its exercise must be apprehended,

in order to appreciate the exaA limits of each. The
fEdmunds v. Bushell, I 26, n. i.
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want of a clear understanding of the difference be-

tween the position of the firm and of the separate

creditors has introduced a combat of opinion which a

statement of the right and of the equity is sufl&cient

to terminate.

The Common law has a mode of procedure peculiar

to itself for enforcing the unlimited liability of a part-

ner. The dogma of an indivisible contradl was taken

as the standard of the commercial contradl which the

partners make in transaAing the business of the firm,

and the partners were classified with joint contradl-

ors. Had the process for the enforcement of the

breach of a joint contradl been pradlical, the interpre-

tation of the business contradl and of the remedies to

enforce it would have been adequate to the require-

ments of the business, and no mischief would have

resulted from identifying partners with joint contradl-

ors. But the crochet of an indivisible contradl and

the technical trifling of medieval procedure conflidled

with and transformed the business contradls of the

firm. The remedy was a pitfall, and seemed designed

to prevent the attainment of satisfadlion, the objedl

of the process. Partnership has had to submit to

these restridlions, and to work at a disadvantage from

its introdudlion into Kngland up to the present day.

There has been a long struggle, and it has been
Ixxi.



Introduction.

carried on against the inveterate prejudice of the

Profession, to provide partnership with the legal

machinery which is adapted to its requirements. It is

only now, and in America, that the desired result has

at last been worked out. In England, the partnership

procedure has been codified upon the model of the

Civil law practice, and a discretion has been lodged

with the judges to mould the procedure, in order to

carry out the enadlment. But our Profession at the

old homestead still worships the Fetish of an indivi-

sible contradl. The judges have disregarded the

legislative mandate, and ignored the Civil law process.

They have read the conceit into the Civil law, and

vitiated its process, as they did the procedure of the

Common law.

The law of commercial paper has inje(?led itself

into partnership, and created a partial revolution.

By means of commercial paper a partner's implied

power is extended beyond the scope of the partner-

ship business. At first, where the form of the paper

indicated an individual transadlion, the first taker at

least could not hold the firm ; but the use of commer-

cial paper did not correspond to its form, and no

notice is now suggested by the way in which the

paper is drawn. The partner may employ commer-

cial paper for his individual account, and charge his
Ixxii.



Introduction.

firm. There is no limit to a partner's power in deal-

ing with commercial paper. The important thing to

remark is, that this is an exceptional power, and that

it stands isolated from every other. The failure to

observe that this power conflicfls with partnership

principles, and supercedes them for the nonce, has

induced a habit of arguing by analogy which has

no justification. The admitted power of a partner by

means of commercial paper to make his co-partners

share his individual debts is assumed to be derived

from partnership principles, and thence it is argued

that other exertions of power should be countenanced,

because they do not exceed the power of a partner by

commercial paper.

From this outline of principles, it is obvious that

partnership has not been analyzed and reduced to its

constituent elements, much less have the principles

been worked out in detail, and classified according to

their prominence in the relation. Without such

analysis and elaboration, an embodiment of partner-

ship would not be complete. The proposed code by

Prof. Pollock contains no hint of such requirements.

Austin, the great advocate for a code, insisted that it

should embody a system of principles. The qualifica-

tions he specified for a codifier should be recalled by

those who invoke his name. Think of his standard
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in comparison with modern projedls! The organizing

faculty of AristotIvE should, lie said, be combined

with 'the knowledge of the Common law possessed by

Coke or Kldon. J Superior qualifications could

hardly be conceived, and yet they are not equal to

the requirements demanded for a codifier. The pro-

gress of the human mind is made in stages, and not

all at once. No man, though an Aristotle and

Eldon rolled into one, possesses all the wisdom of his

epoch, much less of all time. An attempt to put into

definite propositions all the provisions of law, would

of necessity be imperfec?t. Principles would be over-

looked, misunderstood, or not brought into co-ordina-

tion with the system. The reasoning from the code

would be based upon a comparison of all the parts.

The construdlion is e complexu^ and thus the tares

would grow up together with the wheat. Austin's

criticism of the French Code,* and Pothier'S idiosyn-

cracies incorporated in the Code Napoleon,f illus-

trate the effedl. This process of interpretation vitiates

not only the corpus juris^ but also the lawyers who

are trained to reason from arbitrary premises, with-

out taking thought whether they are true or false.

X 3 Austin's Jurisprudence 377-8 ; 2 lb. 362-3.

*Austin Jurisprudence, 293, 205.

t \ 34, n. I. 2 Bonjean, Traits des Adlions 102-3, cites an instance and
states the habit.
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The statutory provisions are theoretically remediable

by subsequent legislation, but the work of a code is

not performed by the legislators ; it is thrust upon the

legislature from without, and when once enadled is

not easily rectified. The change of a part involves a

readjustment of the whole, because the basis of con-

strudlion extends to all parts. But if the code were

remediable by subsequent legislation, a legislature

would be required to sit like a court without interrup-

tion. What advantage would be gained by substitut-

ing a legislature for a court? The legislature has

broken down even in its appropriate province. Mr.

Carter has marked out the sphere of legislative

adlion with unequalled discrimination.* The State

takes charge of the common welfare, but does not

interfere with the relations between the citizens,

unless they disturb the public good. It is under this

rule of non-interference that the citizens of Rome and

of England built up, according to their needs, the only

two great systems of law which the world has seen.

Judge Strong, in a remarkable address delivered to

the law students of the University of Pennsylvania,

showed how the system of popular legislation had

failed to perform its funcftion, and had thrown back

*The Proposed Codification of Our Common Law.
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its work Tipoii the courts.f It is not simply the cor-

ruption of legislative bodies which accounts for the

failure, but it is the want of intelligence. The legis-

lature is not made up of experts, who know what the

law is, and how it can be improved. Austin always

regretted that he had not been bred to the law.J He

felt that the source of his legal inspiration had been

cut off, and that he did not master the materials

which he would fain have worked up into the frame-

work of a code. His organizing mind craved order,

and he thought nothing would bring it about in law

but a code. It seems strange that he should have

distrusted iu law the process which he made the key-

stone to his system. He demonstrated how the mind

appropriates a principle, and assimilates it in all its

details. No better explanation could be given of the

reliance upon principle for guidance.* Had the sug-

gestion been made to Austin that the principle of

utility should be codified, with what astonishment

would he have regarded the projedl? Judge Cooley

has recently illustrated the process in reference to

the principles of law.|| What is simpler than part-

flntrodudlory Address to the Law Students of the University of Penn-
sylvania, 0(?lober, 1879.

JThc Province ofJurisprudence.

*AuSTiN's Jurisprudence, vol. i.

||An address entitled "The Uncertainty of the Law," 22 Am. Law Rev.
347-70, 1888.
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nership? A partner is nothing but a co-proprietor

in tlie business. Tbe recognition of tbis trait, in any

aspect in wbicb it may present itself, is a difficulty

only in tbe sense tbat tbe instance may be compli-

cated by other traits which conflict with a proprietor-

ship, and make its existence doubtful. No obscurity

arises from the principle, though its application un-

der the diversified phases of life may not always be

simple.

The imputation cast upon judges by BenTham and

his school is groundless. They have never usurped

any prerogative. The function which they exercise

is the normal process, and the only intelligent method

ever yet devised to meet the wants of a community.

The Roman course differed only in having free trade

in jurisconsults^ which was letting the parties choose

their judge. The judicial utterance is the original

method which has prevailed from the earliest times.

It is pre-eminently the Common law process. The

Anglo-Saxons were the embodiment of their law.

Each member of the commune was an exponent of

the law, and testified to its terms.* The court and

jury of the present day do but represent the com-

munity and continue the legal tradition which has

endured from the days of the markmen. Whether

*%t. fiart atuguft SBogge. Uebcr bag ®eti^t§toefen kr ©ermanen.
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the theory of HoLMES,t that the court is educated by

the jury, be adopted or not, the judges formulate the

principles for the common weal, and have been found

by ages of experience to be the only body which can

give adequate expression to the will of the commu-

nity. The slur of "judge-made" law has not de-

terred the judges from exerting their faculties, nor

will it make them abnegate their fundlion. They

should not be intimidated and seek to conceal the

process by a false pretext. The maxim of stare de-

cisis is a meaningless phrase, and should not be used

as a blind. Mill charges lawyers with the fault of

arguing as if a proposition were general when it has

but a restridled meaning. The charge accurately

describes the use made by lawyers of the maxim stare

decisis. It does not mean what the words stridlly

import, that a judicial blunder must be perpetuated

forever. The history of the Common law negatives

such an absolute sense. Bracton seledled his cases

mainly from the rolls of Pateshull and RalEIGH,

disregarding the rolls of all the other judges,
|| and

yet his book has been taken as a statement of the

law. It is the only original source of early Case-law,

and he wrote in order to bring the decisions to the

tHoLMES' Common Law. 113-14, 123-9.

IIBracTon'S Note Book, by Maiti,and.
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attention of judges. The vast accumulation of rolls

were evidently not consulted by any one. ReEVES,

in his history of the Common law, recapitulates the

changes made in the law of Bngland during succes-

sive reigns, and no legal writer can be consulted who

does not show how the dodtrines of his subject have

been modified at different times. The maxim does

not mean what it says. It must be interpreted in

connedtion with its complement, which provides that

a precedent, when superceded, never was law. This

shows that it is only sound law which obtains in the

long run, because principle is the only safe guide for

human adlion. Why, it might be asked, take any

exception to the maxim if, when correctly under-

stood, it coincides with principle? The answer is,

that this co-incidence is not recognized, and the

maxim is never invoked, except to exclude the opera-

tion of a principle. A precedent, it must be borne in

mind, is nothing but an experiment. If the proposi-

tion justifies itself, the principle stands, but if subse-

quent investigation shows that the proposition is

unsound, it is set aside and replaced by the true

principle.* Any attempt to stifle investigation, and

*"In stridtness the decision of a judge is not law for succeeding cases

;

" it is only evidence ofthe law. It is the testimony of a witness who is pre-

"sumedto be learned and capable, explaining what the law adtually is

"on the point in question. It decides the particular case, but it does not
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bolster up an incorredl statement of the law, causes

more mischief than undoing the wrong at first. The

repeated decisions aggravate the case until, in the

end, a whole mass of decisions has to be overthrown,

instead of a single precedent.

It is the process of testing the cases at every recur-

rence by the touchstone of principle which makes the

law a science. This is the method of natural science.

The opportunity is afforded for verification or revi-

sion by the court after the most searching investiga-

tion and discussion by the lawyers. A history, if it

existed, of legal doArines at the Common law would

show how, and when, the different groups of cases

were generalized and brought into consistency with

the system. No one familiar with legal thought can

fail to recall instances where lawyers have unearthed

and framed the principle which serves to reconcile a

given line of cases, and have put the class upon its

true basis of principle. The wisdom of the Common

law arrangement consists in its providing for the

co-operation of the Bar in making the law. The

provision liberates all the latent resources of the

Profession, and makes them available at all times for

"of necessity decide similar ones that follow. The succeeding judge may
"rejeft the testimony of his predecessor as erroneous; he may find that

"the law was not in fadt what his predecessor declared it to be; he may
" therefore overrule the prior decision." Hadley's Roman Law, p. 68-9.
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tlie development of the law. The ranks of the Pro-

fession may be all but filled with ordinary and pom-

mon-place judges and pradlitioners. It needs but

one original mind to detedl the latent principle which

explains a congeries of cases, and to combine princi-

ples in their related order in the system. The in-

stant the principle is announced, and its position in

the hierarchy of principles disclosed, the truth is es-

tablished. The discovery is recognized, like a truth

of natural science, without debate or argument, and

the revelation illuminates the mind with convidlion.

It is the free play of original thought which infuses

life into the law and keeps it from stagnation. The

perversion of the maxim stare decisis^ and the adher-

ence to precedent without reference to principle, pro-

duce the same effedl as a code. The reasoning from

an arbitrary premiss, vitiates the faculty of reason,

cutting it off from the source of its inspiration, and

the arbitrary element introduced into the law helps

to fix the basis of construdlion for the whole corpus

juris.

The meaning of the common saying, that periods

of codification mark epochs of decay, is simply that

a code excludes the co-operation of the Profession in

making or developing the law. The creating force

is turned off". Any science would die out which pre-
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vented tKe closet student, the pra6lical operator, the

experimentalist, or any other follower, from contrib-

uting to the general fund of knowledge. No one can

foretell from whom may come the inspiration which

will advance the knowledge of all, and the co-opera-

tion of every disciple is solicited. No one is driven

away.

By enabling a proposition, or adhering blindly to

a precedent, the process of sifting and purifying the

law by subjedling it to reason is arrested, and the

law becomes a dead mass which succeeding genera-

tions of lawyers cannot utilize, as it admits of no

assimilation.

When I took possession of my chair at the Univer-

sity of Pennsylvania, in 1874, I announced, in an

introdudlory leiflure, the plan of instrudlion which I

should pursue, and I have endeavored to follow the

course which I then marked out. The present book

is the produdl of my work upon one topic of the

course, and will illustrate my method of handling

the law.

The point to which I directed the attention of the

students is, that cases are the exponents of principle,

and that back of the fa(?ts lies the reason which

explains them. The occupation of watching the
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adling forces of the law as they mould its provisions,

captivates and absorbs the mind. The students

become interested in the ' process which, while it is

open only to the initiated, explains what they see

going on before their eyes in the courts. They

learn to appreciate a principle when they witness the

transformations which it efifedls. One who starts

with the reason for a proposition has the inside view.

His mind, guided by the principle a6ls under its

inspiration and working according to its nature,

comprehends the exadl extent and limit of its appli-

cation. It is the weakness of statutory law that

reason is excluded in interpreting its provisions.

The ipse dixit of the legislature mocks reason.

The charadler of the instrudlion which a leAurer

gives will depend upon the objedl he has in view.

If he says the Common law is a case-system, the

important thing is to take up the mechanism of a

case, and teach the class how it is construdled. He

would then dissedl cases and think no valuable time

lost which was consumed in putting the inexpe-

rienced students through the gymnastics of a case.*

The result of such a method would be to turn out a

* This is the method expounded and advocated by Sidney G. Fisher,

Esq., in an article entitled, "The Teaching of Law by the Case-System."

27 Am. Law Reg'r 416-26. He treats the class-room as a clinic for the

dissection of cases, and seems to think this is the Harvard-System.
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case-lawyer, whose aim would be to familiarize him-

self with as many cases as possible. If he could

classify them in series, the segregation would enable

him to memorize them with greater ease, and he

would accordingly start with what are called leading

cases. The subsequent decisions would be grouped

under the first, but as the combination of facfts does

not recur, the process would be imperfedl, and with

the succession of cases become more and more con-

fused. Sub-divisions would keep up only the show

of classification. Cases spring up everywhere which

admit of no such grouping. They are indexed as

novel points, and soon fill a digest. In the end the

digests and text books are overwhelmed with a mass

of unassorted cases.

It is needless to say that no Law School adopts

this course of instrudion. It is the want of the

training given by Law Schools that accounts for this

plan of case-juggling. Even a 'mast-fed' lawyer, as

Lincoln jocosely said he was, would not follow such

a plan, if he had the mental aptitude to reason for

himself.

To try and fit one case to another without recur-

ring to the principle which connedls them to a com-

mon system is to make a patch-work or mosaic of the

law. The course of instrudlion at Harvard, if Judge
Ixxxiv.



Introduction.

Holmes' bookf and Prof. Ames' articles:!: disclose the

process, is the historical method. The early cases

are studied in order to discover the origin of each

principle at the Common law, and when it is detedled

the course of its subsequent development is pointed

out.

There is, however, a method of instrudlion. which

disregards first principles, and adheres to secondary

ones. The principle immersed in the fadls of a case

must always be extradled and stated in the form of a

proposition. The analysis of a case is the prelimi-

nary step in reaching the proposition. The lawyer

represents, or assumes to represent, the logical

faculty. The case having been reduced to its con-

stituent elements and stated in the form adapted for

reasoning, becomes a starting point. No inquiry,

however, is made into the origin of the rule, or its

connection with any other branch of the law. The

dedudlions made from the premises may be stridlly

accurate and logical, but the failure to connedl them

with each other in a system destroys the inter-

dependence of the parts in the whole. By severing a

principle from its stock, the life of the limb is taken

away, and the proposition becomes an arbitrary state-

fThe Common Law, by Oi,ivek. W. Hoi<mes, Jr., i88i.

% "The History of Assumpsit." 2 Harvard Law Rev. 54-69, 1888.
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ment. The reasoning faculty is perverted by making

it deal with counters instead of with principles. It is

this eccentric feature which gives to so much of legal

reasoning its anomalous character. The sweeping

language of lawyers is misleading. They afifedl to

to be reasoning on general principles, when the

language is in fadl confined to an abbreviated propo-

sition, and does not comprehend what its terms

import.

The true method of instruction involves the histori-

cal, the dogmatic, and the comparative study of law.

The origin of a principle must be investigated, its

development traced from its first appearance down to

its last manifestation, and the changes noted which it

has produced, as well as the principles which have met

and counteradled it. The principle may be latent,

and require side lights to make its presence visible.

The interdependence of the parts in a system must

be understood, in order to realize the relative force of

any given principle. The instrudlion includes a

comparative study of other systems of law, which

have had the same problems to solve, in order to

ascertain how best the purposes of law can be accom-

plished.

The diredlion given to the course of thought when

the student's mind is first awakened to the idea of
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law controls him throughout his subsequent career.

The students of the University of Pennsylvania have

been led to approach the study of law in the scientific

spirit, and have carried the original impetus into

their subsequent work. The law, they see, is a

science, and its process conforms to the scientific

method both of investigation and verification. The

graduates of the University of Pennsylvania exhibit

the advantages of studying the law in the scientific

spirit, and would not, it is safe to predidl, exchange

the method which they acquired at that University

for any competitive scheme of legal education.

JAMES PARSONS.
7^30 So. Penn Square,

Phii,adei,phia., Pa,
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THE PRINCIPLES OF

PARTNERSHIP.

The subjedl of partnership naturally divides itself into

three parts:

1. Resuming tl)£ poattion of a partner, or iul)at constitutea

parttur.

2. Slje principles niljicl) regulate partnersljip tiuring its

ciistence; anib

3. (!l()£ primiples bg mljicl) tl)e business is tuounft up.



Part I.

^Isauming tl)£ -poBitbn of a partner, or tol)at conBtitntes a

partner

CHAPTER I.

THE ORIGIN AND GROWTH OF PARTNERSHIP.

§1.

<SL[)t relation of tl)e partnera betmecn t\)tm3dm3 mas t\)t legal

aspect of tl)e Bubjett at tl^e Homan laro, i»l)il£ at tlje (Eommon

[am tl)e effett upon tijtrit persons of one's acting as a partner is

tl)e question for jbismssion.

Partnership existed at the Roman law, which de-

fined the relations of the partners among themselves.

Being founded upon confidence, the ideal of gopd fajth

was enforced. The partners became mutual trustees

in the business. Fairness required that each should

share the profits in proportion to the contribution he

made to the business, and the law prescribed an ad-

justment of the interests upon this basis.

^

The Common law leaves the domestic equation to

the agreement of the parties, and sandlions any ar-

rangement they see fit to make among themselves.

It is only in the absence of any contradl that the law

supplies its place and regulates the status of the

partners. The main discussion of partnership in-

volves the rights of third persons against a firm, and
upon this point the Roman law was almost silent.

4



Pt. I, Ch. I. Origin and Growth. §i.

Partnership at the Roman law antedates contradl. The
origin of the relation goes far back to the worship of ances-

tors, patrem et matrem venerari oportet. D. 37, 15, i, 2.

The parents and children form a partnership, seSla^ sode-

tas. It is a tie of blood, and binds the kin together, con-

sortes^ by sacred rites. The family partnership executes

blood vengeance, suas suorumque injurias persequitur.

The joint property results from the union of persons,

her£lum non citum, and accounts for the partnership of all

property rights, societas omnium bonortim, and explains Uiv-

pian's description of partnership as a kind of brotherhood,

cum societasjus quodammodo fraternitatis in se habeat, D.

17, 2, 63, which exacts the utmost good faith from its mem-
bers, fratres consortes. The reciprocal obligations were

enforced by ihs.familiae herdscundae aSlio.

The patron and client enlarged the relation and intro-

duced the voluntary element. This, in time, became the

distindlive trait of a partnership. A joint possession or

ownership which did not arise from a contradl was called a

communiias, to denote the specification which had been

made, but the only difference between them lay in the

method of acquisition. Co-owners or co-tenants of land

might be partners in it, not because they converted the

land into merchandise for traffic, but simply because they

efFedled a joint purcha:se, and without reference to any use

or disposition they might make of the land. Two monks,

v<^ho bought a saddle-horse for each to ride, were partners

in the animal. The a^io pro soda was confined to the

partnership by contradl.

The trade-partnership arose from farming the public

revenues, which overtaxed the administrative resources of

the Republic, and was committed to private individuals.^

The purpose, which induced the partners to enter the re-

lation, served as a basis for a classification of partnership.

Gain being the leading impulse for action, made the grand

division a partnership for gain, societas ex quaestu, or a

partnership not for gain.'

5



§2. Origin and Growth. Pt. i, Ch. i.

The only kind which corresponds with the trade-part-

nership of modem times is the societas ex quaesiu.

1. 15 ® tiid'S ©Wuterung ber ?panbecten 304-26. §.966.

2. 3ur ©ef^ic^te ber SiomiWen Sodetag ben S5r. 58. SEB. Seift, Sena, 1881.

3. isesiiid; §.962, 963.

§2.

|]artnEr3l)ip fitsteb before tontrart regulatelt tta tetrma, anlr

i\)t primiticfi relation is not remokleb bg tl)£ irodrine of wnsiii-

eratiou.

Partnership grew up in the middle ages, and there

assumed its modern form. The history of the various

firms which flourished during that period has been

investigated, and the partners seem, generally, to

have been related as members of a family. The
headquarters were at the family seat, and branches

were established, or travelling members sent out,

when occasion required, to extend the business.' It

needed the intimacy and trust of kinship to carry

on trade in a predatory period, and the necessity

added new force to the canon of the Roman law, that

partnership is a relation of the stridlest confidence.

When the question arose in our law: May the

family relation serve as the basis of a partnership ? a

collision of theories presented itself, owing to the

fadl that with us the element of consideration had

become the controlling fadlor in contractual relations.

It was assumed that the contradl of partnership, like

all other contracts, required a consideration to uphold

it. The family relation of the partners rebuts the

presumption of a consideration between members, and

prevents a contradl from being implied by law. But



Pt. I, Ch. I. Origin and Growth. §3.

tlie argument overlooks the medieval pracftice of fam-

ily partnerships, and makes the modem graft of con-

sideration sap the trunk of the partnership tree.

Without reference to either history or consideration,

the question was settled in conformity with medieval

tradition.^

1. §anbetSgefe(IJ^aften in ben beutfc^en ©tobtrec^tSquelten be§ ajJittelatterg

bon griebrid^ ©uftat) Slbolf ©d^mibt, 1883.

2. Family relation don't rebut inference of partnership arisingfrom
joint transactions. Joseph Ratzer, in l865i bought carts and started

business as a carter. In 1866, his father, John, began buying brew-
ers' grain, and Felix, his son, joined them ; followed by John, a
third son, in 1867. From i865 to 1868 they traded as J. & F. Ratrer

;

then changed to Ratzer Bros. The proceeds of business went to the
mother, who supported them and supplied them with pocket-money.
John and Joseph brought bill for account. Defence : No partnership,

but plaintiffs obtained s^ipport for their services. Felix' testimony,
that original firm was John, Sr., and Felix, negatived by his admis-
sions, confirmed by change of name to Bros, when third brother
entered, and by father's admission that sons owned the business.

—

Account. TransaiSling business together, though without an agree-

ment, implies a partnership, and entitles each member to share the

profits equally. Ratzer v. Ratzer, i Stew. 137 (1877).

§3.

JtDljen partnersljip toaa introbiiceib as a function of trak,

proptrt^, being tl)£ Bubiat-matter of trak, roaa \tmi^ to

cl)arge tljc proprietor ml^o rontribnteli to tl)e firm mitl) tlie un-

Umit£'& Itabilitg of a partner, altl)ougl) l)e took no part in tl)e

management of tl)e business.

Partnership entered the Common law through trade

or commerce, and the Law Merchant governs, it is

said, the relation. But this is true only of a few

principles adopted apparently at haphazard. The
earlier statutes of the various sea-port towns on the

continent of Europe have been collated, and they es-

tablish the law of the then commercial world. The
1
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result of the ena6lments is that in medieval times

the test of general liability as a partner was his join-

ing as a proprietor in the management of the busi-

neiss. He must be both an owner and a manager.

The Commenda^ or property contributed to a business

conducted by others, did not of itself personally

charge the contributing partnef-, who took no part in

the management, for any liability incurred in the

transadlion of the business. He staked his contribu-

tion in the venture, and that was all he could lose, if

the enterprise failed.^ The Common law did not

adopt the Law Merchant upon this point, but modi-

fied it by interjefting a feudal notion into the trade

relation of partnership. The joining in trade was
not interpreted according to its natural form and ef-

.

fecft, simply as the co-operation of proprietors in the

management of a business, but the element of prop-

erty was made the dominant fadlor, and property em-

barked in trade became itselfa sufl&cient basis for the

relation.

Under the Feudal law all the rights and duties of

the individual took root in the possession of property.

Land, the most usual and irnportant form of property,

became, in effedl, though not in name, a legal person,

and the man a mere incident or locum tenens. Per-

sonal property never had this independent legal

status, but the habit of mind acquired in dealing with

real estate led the common lawyers to personify the

contribution of a partner. Starting with the physical

fact of contribution, the rights and responsibilities of

the contributor were the result of its commercial
movement. The joinder of property was deemed suf-

ficient to charge the owner, although he did not, as a
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person, join in the business, or take part in its man-

agement or diredlion.

This novei,ty in i,aw has effected a revoi<ution in partner-

ship, AND MADE THE COMMON X,AW TYPE A DISTINCT SPECIES, UNLIKE

THE PARTNERSHIP OP THE LAW MERCHANT. ThE CHANGE RESULTED

FROM THE UNCONSCIOUS ADHERENCE TO FEUDAL TRADITIONS WHILE

PROFESSING TO ADOPT THE PRINCIPLES OF TRADE. ThE METAMOR-

PHOSIS IS SO COMPLETE THAT THE NORMAL TYPE, NOW INTRODUCED

BY STATUTE UNDER THE NAME OF SPECIAL PARTNERSHIP, IS NOT

RECOGNIZED BY THE PROFESSION, BUT IS MISTAKEN FOR A MONGREL

CROSS BETWEEN A LOAN AND A PARTNERSHIP.

I. ®aS Siec^t ber ©ommonbitgefeltfi^aften bonSld^itteSSJenaub, (Smleitung,

Seipjij, 1881.

§4.

^\)t contrtbtttion £stabU0l)eb t[\t position of a proprietor,

ttljtct) in, turn became tl)e measure of a partner's prerogatbes

anb liabilities toujarib tl)iri> persons.

Tlie contribution identifies a partner, because it

shows that he is a proprietor of the business. The
contribution might consist of skill or service as well

as of money. If the parties chose to consider influ-

ence, experience, or address, equivalent to a money
consideration, the law accepted what the parties had

agreed upon, and gave effedl to the contradl, which

invested the contributing partner with the rights of

a proprietor.

The result is not changed if the contribution is

waived, for third persons judge only by the effedl,

which invests the partner with the rights of a pro-

prietor. The waiver of any contribution is a private

arrangement between the partners, which does not

afifedl outsiders.
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It is because a share of the profits indicated a pro-

prietor's rights, that the sharing was made the test

of a partner. It is essential to make the partner a

proprietor, in order to invest him with his necessary

prerogatives, because at the Common law the posses-

sion of property does not imply any power of disposi-

tion, property being tenure, or the right to hold, not

the right to sell.

As property at the Common law partakes of the.

nature of a bailment, the power to sell, which is the

highest right of dominion, does not carry with it

everything less than an absolute disposition, on the

principle that the greater includes the less.^

On the contrary, the power of bailees is restridled

to the grant, although strangers are ignorant of any

limitation of its extent.^ In a joint business venture,

the possession of property by a partner must be coup-

led with a proprietary right to it, or no one could

safely deal with the possessor.

i. There was a struggle between tlie competing principles of property
and ofbailment. It is asserted tliat the Common law did recognize the
deduction, and held that the right to sell carried any right less than a
sale, e. g. , to pledge. Meredith arguendo. Newbold v. Wright, 4
Rawle 205-6. Pa. (1833). Theinference was extended to a peculiar spe-
cies of disposition. The right to emancipate and enfeoff a villain was
the ground adopted to sustain the lord's coutrafts with him ; by which
copyholds were created. ' 'Quia si dominus potest villanum manu-
mlttere et /eoffare, multo potius poterit ei guandam conventionem,
facere, et quia si potest id quodplus est, potest multo fortius id quod
minus est. Bradton, De Legibus, lib. iv, cap. 28. fol, 209.

2. Bailee no capacity to sell. Ifauthority by a different capacity, proof
must show the sale was made en autre droit. A stored a piano with a
second-hand dealer, who sent it to the audlioneer and had it sold.
The buyer acquired no title. Though the dealer's business was to
buy and sell at audtion, he received the piano on storage. The stor-
age was simply a bailment, and did not authorize the bailee to sell,

any more than leaving a watch to be repaired would authorize the
jeweler to sell it. Quin v. Davis, 28 Sm., 15, Pa. (1875).
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§5.

®l)£ Cato illlert[)ant creabb tl)£ ipavoex, xabfitl) a partner pOB-

S£0S£3, to bug/ BcU/ or make ang contract m tl)£ conrse of trak.'

Tlie Common law recognized joint ownership and

joint possession, but neither owner nor possessor

could alien or mortgage his co-tenant's share, for

only the holding, whether of title or of possession,

was in common. A partner acquired the right to sell

or pledge his co-partner's share, because the partner-

ship was an organ of trade. If the partners were re-

quired to join in transadling business, the firm would

be an obstacle, not a facility, to trade. The courts, to

meet the trade necessity, dispensed with a joinder,

and allowed partners, or joint traders, to sell or pledge

each other's share, declaring that the Law Merchant

was part of the Common law.* It follows, as the

greater includes the less, that, being a joint proprie-

tor, the partner's power to sell, which is the badge of

dominion, carries with it the right to make any con-

trail with reference to a sale, and that the correlative

power to buy for a co-partner involves the right to

contradl for a purchase. Any contract, therefore, with

reference to trade is within a partner's power.

1. Partner may buy merchandise and bind co-partnerfor the price.
Hoi,T: "If there be two partners in trade, and one of them buys
goods for them both, and the other dieth, the survivor may be charged
by indebitatus assumpsit generally, without taking notice of the
partnership, or that the other is dead and he survived. Hyat v. Hare,
Comb. 383 (1609),

2. Partner's sale is also his co-partner's. A&Bpartners. A, by differ-

ent contra(5ts, sold merchandise to C, and sued him for balance due
on the various contradts.—Suffered non-suit to avoid C's wager of law
in debt. "And in this case it was agreed by the Court, that the sale
by one partner is the sale of them both ; and therefore although one
of them selleth the goods, or merchandizeth with them, yet the aftion
must be brought in both their names ; and in such case the defendant
shall not be received to wage his law, that the other partner did not
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sell the goods nnto him, as is supposed in the declaration. '

' Lam-
bert's Case, Godbolt, 339 (1614)

3. Partner may borrow, and bind co-partner for loan by contra^ in

form of commercial paper. B & C partners. B borrowed money
of A, and gave him a note signed B & C. A brought bill to charge
C's estate.—Liable. Note charged both. Lane v. Williams, 2 Vern.

277 (1692).

"If there be three joint traders for the common stock and benefit

of all three, and their fadtor draws a bill on them, the acceptance of

one will oblige the residue of the company. '

' MoUoy , 279.

"If it (the bill of exchange) be on joint traders, the acceptance by
one will conclude and bind the other.

'

' lb. 279, 282.

"If there be two merchants or partners, and one of them accepts a

bill of exchange, the same shall bind the other ; and an adtion on the

case on the custom may be maintained against him, '

' lb. 284.

4. Co. Litt,, lib. note (m)

§6.

If rommcrctal paper Ijab been confiueb to trak, %t foinbcr of

pagcfs to0uli) l)aB£ constituteb tl^em pavtnera in X\)t botuimnt.

At first, when commercial paper was used only as

an instrument of trade, a joinder as payees was a joint

adl of trade, and was proof of a partnership in the

document.* This ruling was displaced by the fadl

that commercial paper outgrew the limits of trade, on

account of its convenience, passing, as it does, a claim

from hand to hand, and making it the least of all con-

trails open to dispute. Being used by persons not

engaged in trade on account of its availability, and

no longer confined to trade, a joinder on commercial

paper is not proof of a joint ac?t in trade. A payee,

therefore, could not, for instance, endorse for his co-

payee.^

I. foinipayees of a bill are partners in the instrument. B&Cdrewa
bill on D to their order, and C endorsed it to A, who sued D.—Judg-
ment for A. Carvick v. Vickery. Douglas 653. (1781). Upon a second
trial defendant proved that by a custom of London the endorsement
was inadequate, and obtained a verdidt.
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The verdi(Sl established a local exception to the law. The exception
has become the rule.

2. Thejointpayee of a promissory note is not entitled to deal with it

as a partner. B & C made a promissory note for Jiooo, payable to E
& P. E endorsed it in his own name, and, as attorney in ia.&. for F,

to G, who endorsed it over to A. He sued the makers. Plaintiff ar-

gued that payees were partners in the note, and that either was enti-

tled to endorse it in the names of both ; the endorsement by attorney

being surplusage; that bill drawn by two to their order, and endorsed
after acceptance by one of payees would have been sustained, except
for custom of London, and endorsement by one payee of a bill was
sufficient.—Non-suit. Joint payee np mpre power than joint owner of
a horse. If endorsement of bill by one of payees before acceptance,
the acceptor is estopped from denying payee's right, but no implica-
tion of partnership from the commercial instrument between the co-

owners of it. Wood V. Wood, i Harr. 429. N J, (1838).
J^or does a joint endorsement by the payees m.ake them partners.

Joint endorsers not being partners, notice to one of protest is insuffi-

cient. Promissory note to B & C's order. Each joined in endorsing
it to A. He sued notary, D, on his bond for failure to notify C of
protest.—Judgment for D. Notice to B sufficient, as joint endorse-
ment made them partners.—Reversed. Sayre v. Frick, 7 W. & S.

383. Pa. (1844); SHepard v. Hawley, I Conn, 367 (1815); Willis v.

Green, 5 Hill 232. N. Y. (1843).

§7-

®l)E ttranaformatton of trait from its starting ^ooint, in tl)E

£icl)an9£ of tomniobitiES, to its triumpl) in tl)£ tommertial anb

inbustrial state, l)as mak.partnersljip co-atensi»£ toitl} business.

Is partnership still an organ of the trade, and are

its fun(flions defined by the nature of trade? If so,

could a partnership be formed to do any business

which did not consist of the double operation of buy-

ing and selling? Neither the adt of buying^ nor the

adl of selling,^ apart from each other,' constitutes

trade; both adls are required to complete the transac-

tion. This is the primal type of trade.^ Has there

been no departure from the primitive notion of trade?

Has not its scope been enlarged by the modem de-

velopement of commercial and industrial enterprise?

Undoubtedly! trade has undergone a transformation.

13
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Tlie word 'business' indicates tlie extension which

the notion has received. The original constituents

of buying and selling need no longer co-exist in the

business. There may be a partnership in manufac-

turing, which is not a trade, but an industry. A
firm might manufacture in partnership, and sell the

manufadlured product on separate account. Bach

partner would become a debtor to the firm for the

price of goods sold by him, and the ultimate profits

would be divided between them.° In fadl, neither

buying nor selling need be an element of the partner-

ship business. A capitalist, who furnished the means

to erecft a fadlory and stock it with machinery, would

be a partner with the manufadlurer, who contributed

his skill and labor to manufadlure the goods, although

they should not be sold by the firm. The sales might

be made by independent fadlors, and the raw produdl

supplied by either partner, without afifedling the rela-

tion of the partners in the manufaAuring business.

I. No partnership in buying. A and four others, unconnedled in
business, made shipments abroad in one cargo. Return cargo to be
divided among them in proportion to ownership of proceeds of out-

ward cargo. A insured his quota in unvalued policy, and, on ascer-

tainment of value, sued for excess of premium. Defence : that policy
covered whole cargo as partnership property, in which A could have
no separate insurable interest.—Association for buying merely, and
not a partnership, because no joint sale contemplated. Holmes v.

U. Ins. Co., 2 Johns. Cas. 329. N. Y. (1801).
An agreement to share merchandise bought by another, does not

make the sharers partners. B, C & D agreed to take aliquot shares of
goods which B should buy in his name. A, the seller, sued C & D, as

partners, for the whole price.—Not liable, because no re-sale with a
sharing of the profits, but a division of the merchandise among the
buyers. The division is a sub-contra(5l, not a joint purchase. Coope v.

Eyre, I H. Bl. 39 (1788).
Qui nolunt inter se contendere, solentper nuntium. emere in com,-

mune, quod a societate longe remotum est. D. 17, 2, 33.

A purchase in common ?iotpartnership. B, a merchant, at Leeds,
who was in the habit of dealing with A, at Hamburgh, ordered a cargo
of wheat on account of himself and C, and direfled bills to be drawn
upon each for his moiety. The correspondence described the adven-
ture as joint. The cargo was shipped, and each took his half. B
paid for his share, and A sued him for balance of price due from C,

14
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who had become bankrupt.—Not C's partner, because no sharing of
profit and loss, but a separate purchase by each. Gibson v. Lupton,

9 Bing. 297 (1832).

2. All partners must join in aElion for goods sold and delivered.

Joint sale a constituent ofpartnership. A & B partners. B and C em-
ployed D to build a saw-mill, and made payments, with C's knowledge,
in the goods of A & B. B charged them on the books to D. A & B
dissolved, and B assigned firm claims to A, and promised to pay A
whatever he owed D, but denied any indebtedness to D. A sued B
& C in assumpsit.—No recovery in action against both. C's promise
not absolute, and B's did not bind him as a partner, because no joint

sale of mill contemplated, and B a necessary plaintiff on a count for

goods sold and delivered. Porter v. McClure, isWend. 187 N.Y. (1836).,

3. Purchase by broker, though Joint, for undisclosedprincipals, with a
right to pledge the goods and to sell each one's quota, does not make
the purchasers partners. B bought tea as, a broker, at India Co.'s

sales, for himself and for undisclosed principals, who also authorized
him to sell. He pledged the warrants to A, for a loan. A sued C, a
purchaser of 2-16, as a partner with B and the other purchasers.—Not
a partner. Though the tea was sold by the Co., in a block, B bought
for separate purchasers, and sold their quotas for them as individuals.

The negotiation of the warrants was a pledge ofthe tea, but not of the
owners' credit. Hoare v. Dawes, i Douglas 371 (1780).

4. Buying and selling. JudgmentagainstA&B, as endorsers. Debtor
indemnified them, by giving them salt. A sold the salt on joint ac-

count, and applied proceeds in discharge ofjudgment. He had given
a note of A & B for freight to defendant, who transferred it to plaintiff,

with guarantee oi colUciion (not payment). Plaintiff never enforced
payment, supposing B was not a partner, and hence not liable. B had
since become insolvent. Plaintiff, to excuse laches, denied partner-

ship.—B held a partner, because a joint purchase and agreement to

share profit and loss of sale. Cumpston v. McNair, i Wend. 457. N. Y.
(1828).

5. §anbBu^ beS §anbe(§red^t§ bon Sr. S. ©olbfc^mibt, 1864. Bk. 2,

Ch. I, s. 41, p. 299.

6. In manufalluring without selling. A & B were joint owners of
paper-mill, and partners in manufaAure of paper. No sales made on
joint account. Whatever sales were made by either partner, were on
his separate account, and he became a debtor to firm for price ; the
profits were shared between them. A sold paper to C expressly on
basis of arrangement, and sued him for price. Defence : Non-joinder
of B.—Recovery, because partnership limited to manufa<9;ure and di-

vision of ultimate profits. Ensign v. Wands, i Johns. Cas. 171, N. Y.

(1799)-

§8.

Canb mag be mak an article of traffic, anb a partncraljip

formed for bealing in it as mercljaniiisc.

15
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As the province of partnership is co-extensive with

the area of business, where are its confines ? Unless

withdrawn from the will of man by the anthority of

tradition, there are no limits to the boundless tradl

which is open to his energy. Land was not,, at the

Common law, a natural subjeft of commerce, and if

parties traded in land the buying and selling remained

distindt aAs, unconnedled in spite of the intention to

unite them in a single transa6lion, by reason of what

Lord Coke; calls the ' perdurability ' of dand.^ The
clod could not be moulded by man, but shattered his

will to pieces. In plain English, land was withdrawn

from trade under the Feudal regime, and the seclusion

became, in time, a privilege of distindlion. The spirit

of trade, however, which levels all distindlions but

money, is gradually affeAing land, and bringing it

into the market as an article of commerce. Tradi-

tion has yielded to the innovation, and a partnership

may exist for dealing in land.^

I. Buying and selling land did not constitute a partnership. Associa-
tion formed to buy and sell real estate. Two members adled as

trustees, buying, selling and mortgaging in their own name, and ex-
ecuting declarations of trust to associates. Trustees bought of A , and
gave him a mortgage and their own bond for the purchase-money.
A brought bill in equity against other members as partners.—No
partnership in buying and selling laud, though there might be in
farming or mining it. Sale on credit of trustees. If A ever had a
claim against the members, he lost it by taking trustees' bond. iPat-

terson v. Brewster, 4 Ed. Ch. 352, N. Y. (1844).
Trading in land no partnership. Speculators in land under arti-

cles, employed a book-keeper, who sued one occupying position of
dormant partner, for salary. Defence : No partnership in land specu-
lations.—Liable, without partnership, for services incidental to pur-
chase and sale, on basis ofjoint ownership. Benners v. Harrison, 19
Barb. 53, N. Y. (1854).
A & B bought land of C on joint credit, to be paid for, in part, with

strangers' promissory notes, which A& B were to endorse, if required.
A endorsed A & B in partnership form. C endorsed to plaintiff, who
sued A & B as partners.—B not liable, because notpartner, but joint
owner. Ballou v. Spencer, 4 Coweu 163, N. Y. (1825).

©otbfdjmibt'l ^anoetSte^t, Bk, 2, Ch. i, s. 41, pp. 310-12.

16
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2. Trading in land makes the traders partners. B, C, and five others
made a venture in buying and selling Western lands. C was pur-
chasing agent. Deeds to be taken to B, as trustee, and payments
made in drafts on B. Drafts not accepted. A sued the five for the
purchase-money.—All liable, as partners, for the price cf lands. Sage
V. Sherman, 2 N, Y, 417 (1849).
Buying and selling land does constitute a partnership. A joint

stock company was formed, to deal in land. The land was levied
upon and sold by the separate creditor of a partner. The purchaser,
with notice that the sale was made for a separate debt, was postponed
to a subsequent purchaser, who bought the firm's interest. The
partner's title was not a tenancy in common, but a contingent own-
ership of the stock and profits after a dissolution. Kramer v. Arthurs,

7 Barr. 165, Pa._ (1847).
Partnership in buying land onjoint account. Secretprice to co-buyer

for effeEling sale at higher rate vitiates transaBion. B, who owned
a farm supposed to contain coal, arranged to give C an option to buy
for the ostensible price of JP85 per acre, but, at the same time, gave C
a private option for $']o. C induced A et al. to buy the farm with
him. After the settlement, B returned C the difference between I70
and $85 per acre. A et al. sold half the traA, for an advance, to D.
Coal was not, but the scheme of B and C was discovered. A et al.

re-purchased the tracfl from D, and tendered the farm to B, in order
to rescind the sale and reclaim the purchase-money.—Recovered the
price and interest. Yeoman v. Lasley, 40 O. S. 190 (1883).

§9.

(tlie title to lanft, if not msXtii in tl}e firm, is lontrolleb bg it,

anb tl)£ titie-ljolber is its trustee.

Land does not, of course, pass, like merchandise, as

a staple of commerce, or by a bill of sale. The ob-

stacle, however, to dealing in land is merely formal.

The title must be manifested by deed, and cannot be

conveyed without the joinder of all the co-proprietors.

The deed must, where statutes require it, be recorded

;

when creditors may rely upon the record-title. The
partnership deals in land subjedl to the forms which

regulate the disposition of real estate. But the pre-

scribed forms do not prevent the title from being put

in one, or all, of the partners,' or in a third person, for

17
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the benefit of the firm ; which, then, has the equitable

title. The legal title is a mere instrument controlled

by the firm, which may compel the trustee to adl at its

didlation.

Or the legal title may be vested direcflly in the firm.^

1. Parol evidence competent to show firm title. In the course of a
building operation, partners in brickmaking traded houses, which
they owned, for a lot, to improve. The title was taken in the name
of one, and conveyed by him to a stranger, who created the mort-
gages, and he then conveyed to the other partner. The rents of the
buildings were entered in the firm books. The first partner failed,

and assigned for creditors in August, and the second in Odtober,
Parol evidence was admitted, to show that the firm owned the prop-
erty, and the joint creditors availed themselves of the partners'
equity, in order to exclude the separate creditors from the firm as-

sets. Black V. Seipt, 34 L. I. 66. If the attempt was made to prove
that the title in one partner was held as to a moiety for his co-part-

ner, as a tenant in common, the evidence could surely be rebutted
by proof that the title was held for the firm, for it is competent to

establish title in the firm, independently of any counter-offer. Black's
Appeal, 8 Nor. 201, Pa. (1879).

2. Deed to partners trading as a firm puts the legal title in thefirm.
Deed of land, made in 1870 to B, C & D, 'doing business under the
style of B, C & Co.,' their heirs and assigns. Each signed, in 1872,
judgment note to A, with the addition, 'doing business under the
style of B, C & Co.' Deed recorded in 1874. Subsequently lots sold
to E et al. A brought sci. fa. to revive judgment.—Revived. Terre-
tenants took subjedt to lien against firm property. Lauffer v. Cavett,
6 Nor. 479, Pa. (1878).

§10.

^\\t Sttttitte of jTraiibs boea not interfere uittl] a partncrsl)ip

in ianb, but bats prcDcnt tlje enforcement of an oral agreement

betmeeu partners to kal in lanb, so long as tl)c tontract is

ciccutorg.

The Statute prohibits dealing in land, except by a

writing ; and since partnership may arise from an oral

contraA, the Statute operates as a restridlion upon
the formation of a partnership for trading in land.

The obvious application of the Statute is to the con-
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tradl between vendor and vendee ; but in a partner-

sliip to buy and sell land a furtber question arises:

Does tbe Statute also apply to tbe agreement between

the joint purchasers? Tbe vendor, in a written con-

tracft, may seek by oral proof to enforce tbe contracft

of sale against tbe partner of tbe vendee/ or, under

like circumstances, tbe vendee's partner may seek by

oral proof to avail himself of tbe written contrail, and

to compel a conveyance from tbe vendor.^ So long as

tbe contradl between tbe vendee and his partner is

executory, both of these cases are within the purview

of the Statute. Should the partner who was not

named in the contracft of sale assert his interest in

the land, by a suit against his co-partner, the vendee,

tbe right to recover depends upon the payment of his

contribution.^ If it has been paid, tbe vendee becomes

a trustee for tbe plaintiff to the extent of his interest.''

If the contribution is partially paid, the plaintiff re-

covers an interest proportionate to his payment.' If

the vendee sues bis partner for tbe whole contribution,

or for an unpaid balance, the defendant is not liable

without a writing." This principle of a resulting trust

arising out of an executed contraft between tbe part-

ners, that is to say, out of the payment by one partner

of his contribution for the price of the land, underlies

the rule, subsequently discussed (Part II, Ch.VII) , that

whoever holds title to land purchased with firm funds

becomes a trustee for the firm. It follows, therefore,

that wherever the partner who was not named in the

contradl of sale, has a complete remedy against tbe

vendee, he may enforce the firm title in an aAion

against the vendor, although the partnership relation

is proved by oral testimony. On tbe other band,

19
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whenever an oral partnership in land has been fully

executed, the members of the firm incur all the lia-

bilities, and acquire all the rights, of partners.'

An oral agreement by the owner of land, to take a

partner and admit him to an interest in the land, is

within the Statute, although the purchase-money may
have been paid in part, and the firm business con-

ducted on the land. The possession of the partner

vendee is not exclusive of his vendor, and is ambigu-

ous, because he may be on the land not as owner, but

merely to take part in the firm business.^

Where an agent, appointed to purchase land, takes

the title in his own name, will he be treated as a

trustee for the principal? Upon this question the

authorities divide. It has been held, on the one hand,

that the agent does not become a trustee, unless he

bought the land with the money of his principal. On
the other hand, it has been decided that a trust arises

by operation of law from the violation of confidence,

even where the agent paid for the land with his own
funds." This question does not arise between partners.

Conceding the corredlness of the view last stated, the

doctrine of agency can not be invoked to force the

vendee of land to admit another as his partner in the

purchase. The vendee is himself a principal, and his

agency for his partner does not commence until after

the formation of the partnership. The undertaking

rests entirely on contracfl, and the vendee's refusal to

admit his alleged partner to share the title with him is

nothing more than a refusal to enter into partnership

with him.'"

Where no efibrt is made to assert title to any land,

but the contention arises between the partners over
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tlie distribution of the proceeds of land bouglit and

sold on joint account under an oral partnership, the

Statute of Frauds has no application."

1. Vendor has no recourse against vendee's co-purchasers under an
oral contrail to buy and sell land on joint account. B orally agreed
with C & D to buy and sell land, he to contribute half the capital,

and they each a quarter, and to share the profits in the same propor-
tion : D to take title and give his bond and mortgage for the unpaid
purchase-money, which he did, with B and C's authority and con-
sent ; each paid his quota of the cash consideration and of interest
on the bond. Mortgagee foreclosed, and proceeds being insufficient

to pay the debt, recovered judgment against C for the deficiency.

—

Judgment reversed. Williams v. Gillies, 75 N. Y, 197 (1878),

Suppose the defendant had paid his part of the pur-
chase-money to his partner, the vendee, would the de-

fendant have been liable for an unpaid balance of the
price resulting from the failure of the vendee either to

pay up his contribution in full or to pay over to the
vendor the contribution received from the defendant,

on the ground that as the contradl of partnership had
been executed as to the defendant, he incurred the
liability of a partner, and became responsible for the
price of the land bought on behalf of the firm? The de-

fendant, it seems, would not be liable, because the part-

nership in land is always specific, that is, a partnership
in a particular transaction. And a partner's obligation

for the price of the land will not exceed the liability of

a co-purchaser. The purchase not being joint in form,

the partner is liable only for his quota, and he is not lia-

ble to the vendor for that, because he is not a party to the
written contradl of sale. His only obligation was to his

partner, the vendee, and that has been discharged. A
purchase of the land complete in all its parts is prelim-
inary to the establishment of an oral partnership, with
its attendant responsibilities, and the attempt to charge
the defendant by oral proof for any portion of the price

would forestall the relation.

2. A partner, having paid his contribution, may compel the vendor
ofhis co-partner to convey to the firm. A & B formed a partnership
to buy land, eredt a mill, and carry on the business of sawing lumber.
B, as his contribution, bought the lot in his own name for fooo, by
written contradt, paid f100 on account, and gave his own notes for

the balance. Tlaey took possession, and A put up the mill, worth

f1500, as his contribution. They continued the business until B died.

Then A took up B's notes, and brought a bill against the vendor and
B's representatives for a conveyance to himself and the representa-
tives of B.—Decree. The payment by B was made with funds de
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voted to firm purposes, although never adlnally in the firm treasury

Scruggs V. Russell, McCahon 39, U. S. C. C. (1858).

3. Oral contra6l to buy land in common not binding if executory. B
agreed, orally with A, to bid at public sale for land, take title to them
in common, advance the cash payment required by terms of sale ; and
A agreed to repay B his quota of cash advanced, and join with him
in the bond and mortgage for balance. B took title in his name. A
tendered payment, and, upon B's refusal to convey a moiety, de-
manded specific performance, Defence : Statute of Frauds.—No
partnership, but agreement for joint purchase. No trust resulted to

A, because contraft executory. Levy v. Brush, 45 N. Y. 589 (1871).

4. Trust results to partner on oral contraB of partnership in land,

when executed. A & B agreed, orally, to buy and sell farms in

partnership. Without A's knowledge, B took title to a farm. Sub-
sequently, A paiid his share of the price and improvements, and both
treated the farm as joint property. "Upon discovery that title was
not iu both, A called for a conveyance of his moiety. Defence

:

Agreement void by Statute of Frauds, and, if a valid partnership,
remedy, account.—Trust resulted to A on executed contra<ft of part-

nership. Account unnecessary. Traphagen v. Burt, 67 N.Y. 30(1876).

5. A trust arises upon d partial payment of the consideration. B &
C bought land, each orally agreeing to pay half the purchase-money,
fsoo. Deed made to B. C paid $75 on account, and balance paid by
B, who conveyed to A to reimburse himselfthe advance. A brought
ejedtment against C's tenant.—Recovered, because C did not tender
balance of his purchase-money, or ask for conditional verdidt. C's
part-payment raised a trust, independent of B's breach of contraA,
and gave him an equitable title, which corresponded to his payment.
Chadwick v. Felt, 11 Ca. 305, Pa. (i860).

Unless the State decrees, as Michigan has done, that

a trust shall not result from payment of the considera-

tion :

"When a grant for a valuable consideration shall be made to one
"person, and the consideration therefor shall be paid by another, no
"use or trust shall result in favor of the person by whom such pay-
" ment shall be made ; but the title shall vest in the perscu named as
"alienee in such conveyance. " Gen. Stats, of Michigan, ,s. 5569.
Trust does not result to vendee' spartner who pays part of the price.

A brought account against B for a share of the profits made by the
purchase and sale of a lot, averring an oral contract, by which each
should pay half the purchase-money and share the profts equally.
The conveyance made 10 B, who furnished most of the money. A
contributed but a small portion.—Dismissed. Michigan Statute pre-
vents a trust from resulting from part payment of the price. Pulford
V. Morton, ?8 N. W. R. 716, Mich. (1886).
A sued B for breach of trust on oral contradl to buy timber-land,

and to manufadture and se'.l lumber. A agreed to seletS; land, B to
buy them, put title to 1-3 in A and to take 2-3 ; A to re-imburse B 1-3

the purchase-money, by sawing a given amount of timber at a speci-
fied rate. B bought for himself. A averred performance of his part.
Defence : Statute of Frauds.—Contradt void. Raub v. Smith, 28 N.
W. R. 676, Mich. (1866).

6. No aBion for contribution under oral contraB to deal in land. A
& B buy land. A sues C for quota of price, offering oral agreement,
to the effedl that A & B were to buy the land. for A, B & C, and divide
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the profits of a sale as partners.—B an incompetent witness. Since
C could not enforce the contrail against A & B, they could not make
him contribute. They could not say :

'

' Heads we win ; tails you
lose." Meason v. Kaine, 13 Sm. 335, Pa. (1869).

7. Land bought and sold under an oral contrail ofpartnership charges
thepartners, irrespeRive of title and the Statute ofFrauds. B, C & D
agreed, orally, in September, to buy and sell land in B's name, onjoint
account. They purchased land in Odtober, and reduced the agreement
to writing in November. In December B sold to A, as oil-producing,

land on which he had, with C's knowledge, poured petroleum, in

order to deceive A. D was ignorant of the scheme. A brought ac-

tion against B, C & D for deceit. D's defence : No partnership in

land, at least, without a writing; hence not liable for co-speculator's

fraud.—Liable. Partnership in land differs from partnership in mer-
chandise only in mode of conveying title. The Statute of Frauds
does not exclude proof of an interest in land , already bought under
an oral agreement. Chester v. Dickerson, 54 N. Y. i (1873).

Dealing in land under an oral contract ofpartnership gives a part-
ner title, without reference to the Statute of Frauds. B, C and D,
trading as D & Co., owned mills, which, with adjoining land, they
used in the business. By oral agreement A, in 1875, joined the firm,

and his 1-4 interest in firm property, estimated at f12,000, was en-

tered on the books. A adted as a partner in transadling the firm
business until 1882, when his co-partners excluded him. He brought
account against B, C and D for his share of the firm property, which
had increased to ^30,000. Demurrer on account of Statute of Frauds.
—Decree. The oral contraft having been carried out, A became a
partner, and shared the real estate of the firm, no matter who held
the legal title. Marsh v, Davis, 33 Rand. 326, Kan. (1885).

8. Poss_ession by vendee, under oral contraH of partnership with veti-

dor, insufficient to satisfy Statute of Frauds. D, the owner of land,

orally agreed to take B and C into partnership in consideration of

^5,700 for their two-thirds, f2,ooo cash, balance payable out of the
profits. Cash paid, and B and C went into possession with D. The
firm built a saw-mill, and made other improvements on the land for

the lumber business. A claimed, as separate creditor of D, a lien

paramount to firm creditors.—Judgment against D bound the title.

Statute of Frauds prevents a transfer of title to the firm, B and C's

entering into possession did not exclude D, and was not equivalent
to the feudal investiture for which the Statute makes writing a sub-
stitute. The possession might be for a purpose apart from the pur-
chase ; for example, to conduA business on the land, which would
explain the possession to the neighborhood. McCormick's Appeal, 7
Smith 54, Pa. (1868).

9. A trust results to principal from agent's violation of confidence.

A employed B to purchase a lot. B entered into negotiation with the
owner and bought the lot for himself, with his own money, and
took title in his own name. A brought ejedlment. Defence : Statute
of Frauds.—Recovered. Trust arises, by operation of law, from the
violation of confidence, without payment of the consideration. Rose
V. Hayden, 35 Rand. 106 (1886).

10. An oral partnership, to deal in land without payment of contribu-
tion, does not constitute the vendee a trustee for his partner. A
brought a bill against B, alleging an oral partnership to buy and sell

land and lumber ; B to take title and sell on joint account, the pay-
ment by A of certain sums by way of contribution, asked for an
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account of previous sales and the conveyance to him of his share in
such lands as remained unsold. B denied the partnership, treated
the advances as loans, and set up the Statute of Frauds.—Dismissed.
The fa<£t of an oral partnership is not clearly established, and cer-

tainly there was no partnership fund, but the Statute is a bar in any
event. An oral partnership ior the purchase and sale of lands on
joint account is clearly the case of an oral contraft respedling an in-

tere.st in lands, and is invalid under the Statute as a conveyance, con-
tradt or trust, unless it be a trust arising or resulting by implication
or construdtion of law. It is not the case of an estate createdm lands,

but rather of a declaration or creation of a trust, or confidence in

lands not arising or resulting by implication or operation of law.

This trust arises on the purchase, if at all, and it arises diredtly ex
contraBu, and not by operation of law. To this latter result it is

necessary that the plaintitf, i, shall have paid the price, or, 2, have
owned the funds, either in whole or in part, from which the purchase-
money was taken. The first is the case of an agent, the second is the
case of a purchase with firm or trust funds. Or there must have been
some fraud. The lands were not purchased with firm funds, for there
were no funds; there was no fraud, but a violation of a promise, and
the alleged partner can not be charged as an agent who has vio-

lated the trust reposed in him, because the plaintiff paid no portion
of the price. Even if an agent could be made a trustee when he has
bought with his own money land which he orally agreed to purchase
for his principal, it would be a case distinguishable from the present,

because the defendant made the purchase as a co-principal, and prop-
erly in his own name. The plaintiff cannot avoid the Statute by defin-

ing the alleged partnership as a contradl to share the profits made by
dealing in land, and not as a contra<£t for an interest in the land itself.

The profits are an increment to the partnership fund, and pre-suppose
an interest in the land. Smith v. Burnham, 3 Sumner 435, U. S. C. C.

(1838).
Fall River Whaling Co. v. Borden, 10 Cush. 458, Mass. (1852).

II. Oralpartnership and real estate as assets. A & B agreed, orally,

to buy a foundry site, eredt buildings, and carry on the business.
Each paid in his contributi.on in full, and B took title to the land.
The land was sold, and the firm dissolved. A brought bill for an
account, and enjoined B from disposing of the firm assets. B moved
to dissolve injundtion, on the ground that as the partnership contem-
plated the purchase of real estate it was invalid, because oral.—Motion
refused. Smith v. Tarlton, 2 Barb. Ch. 336 (1847).
A contraB to divide the profits arising from a sale of land is not

prohibited by the Statute. B, in i865, advanced C I250 to buy a tradt

of land, upon his oral agreement to divide the profits of a sale between
them. C gave his note for the loan, and mortgaged the tradt as se-

curity. In consideration for a re-conveyance of part, B, in 1868, relin-

quished his claim for profits. In 1872, B and C submitted their ac-

counts to an arbitrator, and he awarded B $96. A, et al., terre-
tenants of land not re-conveyed, brought bill against B. Claim : i,

Ivoan, including principal, interest and profits, usurious ; 2, Statute
of Frauds

; 3, Redudlion of debt enured to plaintiffs.—Judgment for

B. Contradt not within Statute of Frauds. Mahagan v. Mead, 63 N.
H. 130 (1884).
A sued B & C on oral contradt for 1-3 profits of land purchased and

sold by them. Defence : Statute of Frauds.—Recovered. Perform-
ance waives the Statute. Trowbridge v.Wetherbee, 11 Allen 361, Mass.
(1865).

24



Pt. I, Ch. I. Origin and Growth. §ii.

Oral contraBforproceeds orproduB ofland not affeEled by Statute.
A and B agreed, orally, to cultivate a farm and to buy and sell land
in partnership, sharing the profit and loss equally. A brought a bill

for half the profits of the farm, and of the real estate transactions.
Defence : Statute of Frauds.—Decree for a share of profits made by
real estate operations, because land converted and claim for proceeds,
which were personal property ; for a share of profits made in cultivat-

ing the farm, because the title to land was not involved in the issue.

Everhart's Appeal, lo Out. 349, Pa. (1884),

§11.

|)artit£r3l)ip man wist far improDtng, aa niell aa for bugtng

ani stIUng, lani).

The business may consist of a building operation,

undertaken for the improvement of land, and for

bringing it into the market by means of the strudt-

ures eredted upon it ;' or the business may be limited

to the eredlion of buildings, without any ulterior view

of selling the premises.^

1

.

A building operation on joint account is a partnership. Land was
let to B, who condudted a building operation. C advanced the money.
Title Jield by C, though in equity tenant in common with B. Funds
realized by sale of houses deposited to joint credit, upon which either
entitled to draw. After advances and outlays reimbursed, profit and
loss divided equally between B & C, A sued C for building materials.

—Liable, because transadlion was by B as C's agent on behalf of both.
Noakes v. Barlow, 26 L. T. 136, s. c. ; 20 W. R. 388 (1872).
The title belongs to thefirm. B & C were partners in brick-making.

They traded two lots held by them in common, and two in severalty,

for a lot which was conveyed to B for a building operation. He put
title in D, who executed mortgages and conveyed to C. The mort-
gages were never negotiated. B assigned for creditors, to A, and C
subsequently assigned for creditors, to E. A sought to make E re-

convey a moiety, on the theory of a tenancy in common by B & C.

E offered to show, by parol, that land belonged to the firm,—Evidence
admitted, because contest between partners. Black's Appeal, 8 Nor.
201, Pa. (1879).

2. A partnership in building. A & B were associated for building,
but not for operating, a mill. A bought mill-stones for firm, on in-

dividual credit. Plaintiff sued both for price.—Recovered, because
partnership in building, and purchase incident to business. Reynolds
V. Cleveland, 4 Cowen 282 (1825).
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§12.

(l\)e. onlg dost kit to[)kt) business hats not pinetrate is farm

lanii.

The relic which survives of the traditionary epoch

is the custom of farming on shares. The relation of

landlord and tenant gives expression to agricultural

habits, which would not, it was thought, adapt them-

selves to the transadlions of business men.^ But the

exception is becoming rather a presumption of fa6i;

than a dogma of law, and if the parties mean to farm

land in partnership, the law will not prevent them.^

I. Farming on shares does not constitute an agricultural

partnership, but establishes the relation of landlord and
tenant, according to inveterate tradition.
Farming on shares no partnership. By agreement, B farmed land

of A for 1-2 the produ(5t, each furnishing 1-2 the stock, but B the
implements, -working-stock and labor, and also paying road-tax and
1-2 of other taxes. B confessed judgment to C, who levied on and
sold B's interest in the farm to D. Claim of A's devisee: Sheriff's

vendee bought only balance due B after account with A.—Judgment
for C. No partnership, and A's failure to distrain, or notify sheriff

of claim for rent, devested his right. Brown v. Jaquette, 13 Norris

113, Pa. (1880).

A rented B a farm for 1-2 produce, and a tavern for 1-2 profits, and
sued for use and occupation.—AAion lay, as agreement created no
partnership. Perrine v. Hankinson, 6 Hal. 181 (1829).

B, who owned a farm, furnished and provided for the horses, C for

the laborers employed to raise tobacco, for half the produce. C sold
the crops to A, who sued B and C for its non-delivery.—Judgment
for A reversed. No partnership. Day v. Stevens, 88 N. C. 79 (1883).

Workingfarm on shares no partnership. A covenanted with B to

work his farm for 1-2 the crop. A brought covenant. Defence : A,
partner, and should have brought account.—A was a servant, neither
tenant, tenant in common, nor partner. Patton v. Heustis, 2 Dutch.
293 (1857).
Farming on shares no partnership, although agreem.ent to share

profit and loss. A & B let farm partially stocked to C, sharing speci-

fied products and profit and loss. A & B sued C for their share.
Defence : Account necessary. On trial, question put to defendant

:

'What was general result, profit or loss ? '—Question immaterial, not-
withstanding agreement. Plaintiffs entitled to a share of produce.
Gregory v. Brooks, i Hun 404 (1874).

The tenant is entitled to the possession during the

term of his lease.
Farming on sharesgivesfarmerpossession. B let moiety of a farm

for one year to A, who agreed to haul and spread manure, and keep
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the fences in repair, to plant fields with specified seeds, and to pay
taxes. B bargained for half the corn and grain, and A for all the hay
and for pasturage. A sued B for failure to give possession.—Recov-
ered. Steel V. Frick, 6 Sm. 172, Pa. (1867).

Title to the crop is incident to the possession, and is

vested in the tenant.
Owner no title to crop until set apart. B rented his farm on shares

to C et al. A attached the growing grain in their possession for B's

debt.—Valid. No levy until rent in kind set apart for B, but attach-

ment lay for it against tenants, as owners. Howard v. Kyte, 28 N. W.
R. 609 (1886).

The interest of the landlord in the growing crop is

not severed by execution and sale under a judgment
against him.
Execution against the landlord does not sever the crop. B let his

farm on shares to C from year to year. During the term, the growing
grain was sold uuder a judgment against B to A. Subsequently the
land was levied on, and sold to D. C, as tenant of D, delivered to
him the harvested grain. A sued D.—Recovered. Levy severed the
shares, and sale passed B's share to A.—Reversed. Long v. Seavers,

7 Out. 517, Pa. (1883).

A cropper shares the produdt, but, as he is not a
tenant, he has no right to the possession, which remains
in the owner, and he acquires no title to the crop.
A cropper has no way-going crop. B agreed with C that he should

put out 25 or 30 acres in wheat, and have 2-3 of the crop. The farm
was sold by the sheriff to A, who, in January, sold it to D, and subse-
quently entered up judgment for the purchase-money. C paid D 1-3

of the crop, and retained 2-3 of it. D claimed to set-off the 2-3 against
A's judgment.—Disallowed. As C not a tenant, but only a cropper,
there was no way-going crop for C to claim, or D to set-off. Adams v.

McKesson, 3 Smith 81, Pa. (1866).

Cropper has only a claim for his share. B, who held land, bar-
gained to plow and sow, A to fence and irrigate it, and to harvest the
crop on shares. Upon disagreement, B cut off water, took charge of
crop, and promised to pay A f10 a ton for his half; for which A sued
B. Demurrer, because remedy account.—A simply a cropper, who
had no interest in land, but a share of crop for his work. Romero v.

Dalton, II Pac. R. 863 (1886).

In Massachusetts, and in New York, the disposition

is to treat the farmer on shares neither as a tenant nor
as a cropper, but as a co-occupant, with an undivided
share of the crops and a qualified interest in the land.
Farming on shares gives the farm,er a joint title to the crop. By

agreement, B should work A's farm on shares for one year, each
furnishing half the seed. A's creditor attached and removed his

quota. A sued B for half the crop.—Judgment for B. Though
remedy against oflBcer by both co-occupants, who had undivided
shares of the crop, yet the duty to a6t was upon A, because the tres-

pass was committed for his private debt. His negleft waived pursuit
of the ofiicer for the trespass, and for recovery of the quota. Walker
V. Fitts, 24 Pick. 191 (1837).
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Available against his co-occupant, owner of the land. Agreement
by A and B to farm ou shares, each fumishiug half the seed and
manure, A doing hand and B team work, and A harvesting the crop.

B excluded A, and consumed the crop. A sued B for the conversion.
—Recovered, Tenants in common of the crop, and trover lies, in

Massachusetts, against co-tenant for conversion of undivided half.

Delauey v. Root, 99 Mass. 546 (1868).

Owners, occupants and laborers, farming on shares, are tenants in
common ofproduEls, and may join in suit for price. C & D took A
& B's farm on shares. D divided his share with E & F, in considera-
tion for working the farm. D sold wheat, and all six sued for the
price. Defence : Contraft with D alone.—iSuit maintained. Though
not partners, owners tenants in common with occupants and laborers
of produ(fls. As all must join in tort to common property, they may
waive the tort and sue in assumpsit. Putnam v. Wise, i Hill 234 N. Y.
(1841).

Until or unless a division is made.
The agreem-ent may provide for a division, and exclude a joint in-

terest. Agreement: Ato work B's dairy farms, deliver 9,600 pounds,
and retain the residue of cheese manufaftured and sold by the faAory.
A sued D, its treasurer, for proceeds he had paid B.—Judgment for

D. Title to first 9,600 pounds manufadlured inA ; balance only in B.
•

Wilber v. Sisson, 54 N. Y. 121 (1873). Or the value of a share may be
bargained for, and that indicates a cropper. Tanner v. Hills, 48 N. Y.
662 (1872.)

2. Farming on shares by owners constitutes a partnership. A & B
jointly bought lands, for the purpose of farming them, and eventually
of selling them. By subsequent agreement, A condudted the fanning
operations, and B attended to the sale and shipment of produce,
bearing equally the expenses, and after an allowance to A for his ser-
vices, and for the use of his teams and implements, sharing equally
the net proceeds. A sued B for his portion.—Judgment for B. Part-
ners, and only remedy account. Fisherv. Sweet, 67 Cal. 228 {1885).

§13.

3t is t()e act of tl}e parties, anb not of tl)e lam, t»t)icl) makes

lauii an artide of trabe.

The conversion of land into merchandise is a posi-

tive aA, which must be performed by the parties who
wish to efifedl the transformation. The land retains

its natural state until some aft is done which changes
the normal condition, and converts it into merchan-
dise. The law does not work the effedl of its own
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motion, but follows in the wake of the parties, and

ratifies their adl when it is an accomplished fadl.^

At first, mutual covenants by the partners were re-

quired, in order to convert the land into merchandise.^

But the intention is now sufficient.'

1. Owners of land, mill and machinery are tenants in common, unless
they intended to use or sell the plant as partners. A, B and C agreed
to jointly buy and hold land, ere<3; a steam saw-mill, and equip it

•with machinery. They agreed to share equally the profits, either of
selling or letting the plant, and to reimburse any over-advance by
either. B died, and A brought bill for account and over-advance.

—

Decree. I/ien enforced upon the contraft, but parties co-tenants, not
partners. Farrand v. Gleason, 56 Vt. 633 (1884).

This is also the Civil I<aw: "Supposons que deux personnes se
" sont r^unies pour acheter un immeuble: seront-elles en ^tat de so-
" ci6t^ on de communaut6? Pour r^soudre la question, on doit cher-
" cher le but que se sont proposd les parties. Est-ce pour revendre et

"faire un bdn^fice qu'elles out achet6? C'est une soci^t^ qui exist
"entre elles. Mais dans le doute sur leur intention, la pr^somption
" de communant^ doit I'emporter." Traits des Soci^tes Civiles et

Commerciales, par A. Vavasseur, s. 28, 2d ed., Paris, 1878.

2. Partners would hold real estate as tenants in common. A & B
were partners in working a distillery, which they owned. They sold
the premises, and B recovered the price. A's representatives brought
assumpsit for his quota. Defence : Should have brought account.

—

Recovered, because partners are tenants in common of real estate,

which could be devoted to the firm purposes only by means of mutual
covenants. Coles v. Coles, 15 Johns. 159 (1818).

3 Title tofirm real estate. Partnership held land. No mutual cove-
nants, but intention to use it for firm purposes. A died, and B as-

signed for firm creditors. Land sold on mortgages executed by the
partners. Wife of A joined in the mortgages. The surplus was
claimed by assignee, and by A's heir, and by his widow.—Widow al-

lowed dower in a moiety, though husband had a two-thirds interest

in the firm. Each partner's title was subjedt to a co-partner's equity,

but proceeds remained realty, and hence widow took dower. Smith
V. Jackson, 2 Ed. Ch. 28 {1833).

Intention of partners sufficient to put title in firm A, B, C & D,
co-partners, bought land, but D took title in his name. A, B and
representatives of C claimed purparts.—Recovered. Purchase by
firm makes land its assets. Fairchild v. Fairchild, 64 N..Y. 471 (1878).

§14.

But a modification is to be noted, which results from

an extension of the partnership area.
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<S.\)e pvtnciplta to[)icl) %ram out of tralte anb regitlatE its trana-

actions ankrga a tljange twljen pavtnersl)tp, an organ of tvaiit,

is £it£nbeib to a business u)l)icl) is not a ttaie, onii hots not

consist of buning anb selling niercljanbise.

The extension of partnership to all branches of

business has led to the recognition of a new class,

styled, by way of contrast, non-commercial partner-

ships. Their powers are defined by the special busi-

ness undertaken by the firm, and not by trade.^

I. Sheep-raising is inconsistent with partner's agency to sell. A & B
were partners in sheep-raising. B, during A's absence, and without
his consent, sold out the ranch to defendants, but subsequently in-
duced them to restridt the sale to 1-3 of the flock. B died, and A
sued to recover possession of the sheep.—Recovered. Sheep-breed-
ing involved no authority by a partner to sell. The business of in-
creasing and improving the stock would be destroyed by a sale. The
only purchases incident to the business are of breeding sheep, and
the only sales of culls. Blaker v. Sands, 29 Kan. 551 (1883).

Theatre business does not justify commercial paper. B & C, part-
ners for conducing a theatre. Without C's knowledge, B gave firm
note for a loan, to D, who endorsed it to A. A knew the business
was not for trade. The note being given shortly after the partnership
was formed, no custom was established of the firm's giving notes.
The proceeds were not traced beyond B, and no firm necessity was
shown for the note. A sued firm.—Judgment for plaintifi^ set aside.
Presumption against partner's authority to make commercial paper
in non-trading' partnership. Each partner is not general agent for
firm, except in a commercial partnership. Semble : Firm bound if it

received proceeds. Pease v. Cole, 53 Conn. 53 (1885).

§15.

^ mining partnersl)ip forms a ibistinct sfieries. In it tl^erc

is no deleSlus personae, bnt a sliavE iiroests tl)£ l)olber mitl)

membersljip, ttien against tl)£ uiiil of l)is ro-partners. Nntl]er

tl)£ beatli of a partner nor tl)£ assignment of l)is sljare iitssobes

X\]t firm.'

The partnership results from a co-operation in the

working of a mine, whether it is owned by the firm,
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by the partners as tenants in common, or by third

persons who make leases to the firm.'* The nature

of mining property, and the requirements for its de-

velopement, led to the abandonment of contradl as the

basis for the relation. Mining operations demand
uninterrupted exertions, and would be imperilled if a

dissolution of the firm resulted from a change of part-

ners. Moreover, the amount of capital required to

undertake and conduA extended works furnished an

additional reason why the firm should not depend for

its existence upon the mutual contract of its constitu-

ents.'

The personal confidence which, in ordinary partner-

ship, results from the choice made by the partners

of their associates does not exist in a mining partner-

ship, where the connedlion with each other is only

through the common business. Each partner repre-

sents the business, but he does not represent his co-

partners, and his implied authority is defined by the

nature and necessities of the business."* His liability

springs from the same source.^

The normal type of partnership, however, reverts,

and will exist in a mining business, if there is a de-

le£lus personae?

I. II Morrison's Mining Rep. 223-607.
Partners by purchase, right to assets. Superintendent of mining

partnership bought for its hydraulic diggings ditches upon which A
had a lien. Of original partners, some died, and all the others, except
B, were succeeded by A et al., who knew that purchase-money was
unpaid when they purchased shares. A brought account. Defence

:

B survivor, and retired partners not joined.—Decree. No dissolution
by death, or substitution of partners. Retiredpartners not necessary
parties. Jones v. Clark, 42 Cal. 180 (1871J.
Share-holder a partner in mining firm. B bought out an original

partner, who had 1-16 interest in a mining partnership, and sold 1-2

to C. Neither was known as a partner in the business, or took part
in its management. A erected a rock-crushing mill under contract
with the firm, and sued B & C for contrafl price.—Recovered. Holder
of share a partner in mining firm, although he is not held out, and
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takes no part in managing the business. Taylor v. Castle, 42 Cal. 367
(1871)

2. Partner has lien for advances made in working mines. A bought
out the interests of 5 who, with B, worked mining property. The
firm bought with its funds other mining land and a ditch to supply
the works with water. There was no contract of partnership, but
the profits and losses were shared according to the interests. The
firm incurred debt by construdting a tunnel. Account showed B in-

debted to A 11,572.55. B, insolvent, sold his 1-5 to C and D, inform-
ing C, but not D, of A's claim.—C and D took subjedl to A's lien.

Duryea v. Burt, 28 Cal. 569 (1865).

3. Receiver appointed only upon interference, A & B, solicitors in
partnership, bought part of a coal mine, and worked the colliery.

Upon a disagreement. A, while aflually conducing the operations,
brought a bill for account and for the appointment of a receiver.

—

Dismissed. No such interference as broke up the business. The
refusal of partners to co-operate is like the disagreement in an ordi-
nary partnership, but there must be such an interference by a part-
ner as prevents a continuance of the business, in order to justify a
court in undertaking its management. Roberts v. Eberhardt, i Kay
148 (1853).

4. The partner is not an agent to bind thefirm, by cofnmercialpaper.
Under the fafts, B was appointed agent by one of the proprietors, to
ereA a smelter and carry on smelting works for the association. A
sold coal for the business, and sued the members as partners.—Re-
covered. A mining partnership results from the co-operation of own-
ers in working a mine. The partner has authority to do adls neces-
sary or usual in transa<fting such business, though not to make com-
mercial paper, or employ counsel to litigate the title to a mine.
Share may be assigned to stranger without consent of co-partners,
and firm not dissolved by a partner's death. Higgins.v. Armstrong,
10 Pac. Rep. 232, Col. (1886).

Miningfirm's pre-emption right ofretiring partner's interest does
notprevent him, from selling his title, tf the mines are owned by the
partners, and'not by thefirm. A, B, C & D, each owned one-fourth
of two lead mines. While A and B were negotiating for the firm to
buy out D, B and C closed with D, and took his title for themselves.
A discovering the purchase, claimed for the firm the proceeds depos-
ited in bank.—Judgment for B and C. B not a trustee, as he repudi-
ated agency, and bought for himself with his own funds. Mining
firm's right of pre-emption is confined to retiring partner's interest
in firm property, and does not extend to his individual title. The
partnership for working the mines did not include the ownership of
the property. First Nat. Bank v. Bissell, 2 McCrary 73, U. S. C. C,
Affirmed, s. c, Bissell v. Foss, 114 U. S. 252 (1885).
A partner's authority in a mining partnership is defined by require-

ments of the business. B, C, etal., partners in mining. Articles
authorized purchase and sale of lands, or leases, but prohibited any
partner from coutrafting any debt without consent of his co-partners.
B drew on C, in favor of A for purchase-money of mineral land. C
refused to accept, and A sued.^udgment for C. Authority to bor-
row by commercial paper necessary for a trading, but not for a non-
trading partnership. Judge V. Braswell, 13 Bush. 67, Ky. (1887).

5. Partnership in working quarry. Partner liable for tort of co-part-
ner's employees. B owned a quaiTy, shipped and sold the stone. C
worked the quarry, and his men assisted B's men in loading. B & C
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paid for blasting powder, and divided profits in equal parts. C's men
injured A on adjoining premises, by negligent blasting, and A sued
B.—Recovered. B & C partners. Cotter v. Bettner, i Bosw. 490, N. Y.
(1857).

6. Milling does not differfrom trading partnership ifa deledlus per-
sonae. B, a praftical miner, contributed his skill, and C the money,
with which they bought and worked a mine. A sued firm on its note
made by B for, and used in, the business.—Recovered. Ordinary
partnership, though for mining. DeleEiuspersonae. Decker v. How-
ell, 42 Cal. 636 (1872).

CHAPTER II.

THE ANTECEDENTS OF A PARTNERSHIP.

§16.

^\\t obiert of trabe, anb also of partn£rsl)ip as an tnstrunimt

of trak, 10 gain, anb unless a business is undertaken \\\txt tow

be no partnersl)ip.'

Gain means a positive acquisition of property. Mu-
tual protecftion against loss does not add any new
produdl, but simply provides security for retaining

what is already possessed. A mutual protedlion, or

mutual insurance, association does not amount to a

partnership.^ As Straccha puts it: "Assecuratus
" non quaeret lucrum, sed agit ne in damno sit.'" Nor
does a tontine involve a partnership as the agent of

produdlion. The right to succeed upon the death of

a member to his share does not result in a gain, but

in a division among the contributors of the fund, which

they possessed at the beginning.* But insurance may
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be carried on as a business, and then a partnership

would result from the undertaking, unless the insur-

ers organized as a corporation,'^ for any business un-

dertaken for gain is a partnership, unleps transadted

under a corporate franchise."

The French law does not limit the partnership to the

profits made in a business, but enlarges the scope of the re-

lation, so, that it comprehends any association producing a

benefit which can be estimated in money." The pleasure

and advantage derived by the citizens from frequenting a

park would be sufficient, it is said, to make them partners

in buying it, the value of recreation being equivalent to

money." The Commercial Code, however, regulates the

affairs of business, and hence arises the distin6lion which

is made between Civil and Commercial partnerships.

The authors of the Code Napoleon adopted the definition

given by FEI.ICIUS of a partnership :"
'

' Societas est con-
'

' tractus qui consensu^ rebus, vel operibus, vel industria
'

' intervenientibus, ad communem quaestum, seu lucrum.^

''perficitur:'^

1. Clubjor mutual t>enefit, though possessed ofproperty, is not a part-
nership. Independent order of ' Rechabites,' organized as the 'Wash-
ington Tent,' for temperance, justice, relief in sickness, and observ-
ance of obsequies. The association acquired f4,6oo. A, alleging
disagreement and praftical exclusion of members, accompanied by
diversion of funds, but not averring that he had first appealed, as re-

quired by the Constitution, to the ' High Chief Ruler, ' or to the ' High
Tent,' moved to dissolve the association, although its By-Laws for-

bade a dissolution while ten members remained, unless by unanimous
consent.—Motion refused. Association not a partnership, because
not for gain, and property merely an incident to tlie main purpose.
I^afond V. Deems, 8i N. Y. 507 (1880).

An association, which is not for gain, is no partnership, and
plaintiff need not join representatives of deceased's joint obligor.

Lodge of Ancient Masons appointed committee, B, to provide for

erecflion of a temple. B obtained loans on sealed certificates of the
Lodge, A'hicli had never before issued them, except to attest mem-
bership or to communicate with other lodges. B reported proceed-
ings to Lodge, which approved his course. Temple was construdted.
Lodge occupied a third floor room, and rented out the rest of the
building. A, who lent |ioo, brought assumpsit against over a hun-
dred members, as partners, on a certificate. On trial A testified as to

the loan, and examined defendants.—Verdift for A set aside. Asso-
ciation no partnership, because not for gain. No members except
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those Tvlio authorized the construdtion were Hable to A. He was
competent, because Adt 25 May, 1878, P. I,. 153, equitably extends
to joint debtors, and A&. 22 March, i85i, P. L. 186, don't require
substitution of deceased member's representatives, and therefore lia-

bility only of survivors at issue. A might prove his case by defend-
ants under Adt 27 March, 1865, P. I,. 38. Ash v. Guie, i Out. 493,
Pa. (1881).

Association, unlessfor gain, not a partnership. A, one of twenty
Christian converts associated to promote spiritual and mental de-
velopment, was convidted under 31 and 32 Vic. c. 116, s. i, for em-
bezzling the "partnership" funds.—Convidlion reversed. Association
not a partnership, because not for gain. Queen v. Robson, 16 Q. B.

137 (1885).

2. Subscription to mutual proteElion fund no partnership. Society
formed, by annual subscription of its members, for proteAion of their
interests in trade, adted through a committee, which it stipulated to
indemnify out of the funds raised by subscription, or by an assess-
ment. Committee, upon A's qualifying himself by becoming a
member, appointed him printer and stationer for the society. He
sued the committee for materials and services. Defence : A their co-
partner, who gave credit to the fund. A obtained verdidt.—Sus-
tained, because no finding that A looked only to fund for payment,
and exonerated committee from liability for its adls. Subscribing to
the fund didn't make A a partner. Caldicott v. Grif&ths, 8 Exch. 898
(1853).
Mutual insurance not partnership. B, a mutual insurance Co.,

with members in different States, insured A, of Georgia. His widow
claimed that the war prevented him from paying the premiums, and
asked to have the policy reinstated upon payment of the arrears.

Defence : B a partnership, and dissolved by the war.—Not a partner-
ship ; but if so, A entitled to a share of the assets at the' date of dis-

solution. Cohen v. N. Y. Mut. Life, 50 N. Y. 611 (1872).

3. De assecur. gl. 20, No. 4, cited, Troplong, Socidt^s Civiles et Com-
merciales, vol. i, p. 21, Paris, 1843.

4. Bravard-Veyriferes, Traitd des Socidtes Commerciales, pp. 15, 26,

Paris, 1862.

5. Vavasseur, s. 23.

6. Any associationforgain, not a corporation, is a partnership. Car'
trust a partnership. Association formed to buy rolling-stock, and to

sell and let it to R. R. Co. , which agreed to pay in ten annual instal-

ments the price, which should be sufficient to cover principal, interest

and expenses. Members furnished money, and received? certificates

for principal and interest at 6 per cent., but payable only out of net
rentals. Trustee held title, issued certificates, and executed leases.

Association taxed as partnership.—Liable. Ricker v. Am. Loan and
Trust Co., 140 Mass. 346 (1885).

a. " Que doit-on entendre parbdndfice? Faut-il ndcessairement qu'il

"consiste en une somme d'argent El partager? Evidemment non.
" II suffit que ce soit un avautage commun apprdciable i prix d'ar

"gent." Rousseavi, Socidtes Civiles et Commerciales, s. 64, Paris, 1878.

b. Rousseau, s. 66.

c. De Societate, c. i, No. 4, cited Troplong, p. 9.

d. "La socidtd est un contrat par lequel deux on plusieurs personnes
" convennent de m.ettre quelque chose en commun dans la vue de
"partager le bdndfice qui pourra en rdsulter." C. C, s. 1832.

35



I17. Antecedents. Pt. i, Ch. 3.

§17.

<ii\)t commfncement of a partnersl)ip is (xxtii bg tlje tDill of tl)e

partks.

When does the partnership begin ? If not at once/

the date may be fixed at the outset,^ or left open for

subsequent determination by the partners, or by a

third person; or it may depend on a contingency.

The commencement of partnership, if made to de-

pend upon a condition, which would prevent the part-

nership from coming into existence unless the condi-

tion had been performed, will not be suspended where

the partners proceed to carry on the business, and do

not wait for the performance of the condition. They
will be deemed to have waived the performance by

transacting the business as if there had been no con-

dition.'

The unauthorized adl, however, of a party does not

commit the firm and establish the business.^

I. Partnership dates from agreement, not from, beginning business
under it, and the purchase by a partner, thoughfor his quota, ifmade
on joint credit, binds all in a name which he adopts, B agreed to

eredl a distillery on his land and let it for 15 years from date of the
agreement, C & D to fit up the establishment, stock it, and adjust

each partner's quota by his contribution. C & D to condudt the busi-

ness in consultation with B. All to share the cost of distillery, and
jointly own stock and establishment. D, on strength of B's creditin
N. Y., bought merchandise, for which he gave a note in B, D & Co.'s

name. Nothing was done to carry out the agreement, and the busi-

ness never began. Defence : Purchase by D for his contribution and
partnership a projedl not realized, because the conditions preliminary
to its existence were not performed.—Judgment for A. The defend-
ants were jointly interested in the business, and were co-owners of
the merchandise, which was to be sold for their mutual benefit. The
agreement took effedl on its execution, and empowered each to bind
the others. C's use of a name implied its adoption by B and D. As-
pinwall V. Williams, 1 Ohio 84 (1823).

3. If a father puts his son into business with another, as a

clerk, on a salary graduated by the profits, for three

years, and at the expiration, as a partner, the son would
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not be liable for debts contradled during the three years,

because the provisional arrangement lasted until the end
of the term.
Ad interim clerk not a partner until the term expires. B, a manu-

fadlurer, advertised for a partner, and C's father, in response, arranged
for C to become B's partner. The arrangement was subsequently
postponed for 3 years, and it was agreed that in the interval C should
have a salary, ascertained by the profits, but not so as to be liable as
a partner. C adled as a partner, by opening letters and discharging
clerks, and stated that he was B's partner. A, who was in the habit
of supplying B with goods, sued C for the price of goods sold after the
arrangement. A did not know, when he sold the goods, of C's state-

ment, that he was a partner, though B then told him that C was his
partner.—Not liable, as B's declaration to A did uotaffedl C, and his
admission was not known to A when he gave B credit. Arrangement
made C a clerk for 3 years, and not a partner until the term expired.
Edmanson v. Thompson, 8 Jurist N. S. 235 (1861).

If a lender took interest and a percentage of the coal

mined, and, as security, an assignment of the lease and
title, to the works, and stipulated for three-fourths of the

profits when repaid his loan and expenses, he would not
be a partner, because the partnership would not begin
until the loan was refunded.

Equitable mortgagee of mines andprospeElive partner, upon repay-
ment ofloan, is not a partner until repaid. By articles, B advanced C
^2,000, for working a coal mine, and assumed liability for that
amount. B stipulated for 10 per cent, interest and for a commission
of 3d. a ton on the coal mined. He took assignment of lease and title

to works until he should be reimiursed. Alter payment of advance,
royalties and expenses, he was to have 3-4 the net profits, and C 1-4

and a salary. C worked mines, and became insolvent. B died before
his advance was repaid. A sued B's executors for debt incurred in

working mines.—A lender, and not a partner until loan repaid and
subsequent arrangement took efFedt. Dean v. Harris ; Harris v. But-
terfield, 33 Iv. T. 659 (1876).

3. Carrying on business waives condition of partnership. Not war,
but interdiSlion of com.mercial intercourse, dissolves partnership.

Articles of N. O. firm, in which B was a general partner, declared

that they should be void unless C became special partner. C refused,

but firm continued business, and accepted a draft in A's favor, April

23, 1861. B returned to his home in N. Y., April 27, 1861. A sued B.

Defence : War, which began April 13, by attack on Sumpter, dissolved

the partnership.—Recovered. Firm waived C's membership by con-

tinuing business. Though war begun, partnership not dissolved until

commercial intercourse interdicSled by President's Proclamation in

August, 1861. McStea v. Mathews, 50 N. Y. 166 {1872).

Beginning business inakes partnership. By articles, partnership

between A & B was to begin when each had contributed his quota.

B paid his share in part; A paid in full. They hired and stocked a
store, and began business. B never paid up his contribution, and A,

being excluded from store, sought to recover, as owner, the posses-

sion of stock bought with his money.—Beginning business consti-

tuted a partnership, and was a waiver of condition as a preliminary.

Stock belonged to firm. B's failure to contribute, or A's exclusion,
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was a ground of dissclution, and A's remedy was a bill for an account.

Azel Y. Betz, -^ E. D. Smith i88, N. Y. (1853).

4. A51 of partner in excess of authority does not begin the business.

B contributed patented articles, and sold them. The proceeds were

equally divided. C authorized to take notes in payment, and endorse

B & C's name. D paid a pauper |2, who made a note to B & C, and C
endorsed it, in B & C's name, to D. He endorsed it to A, a bonafide

purchaser. A sued B & C. B's defence : No jjartnership and note a

forgery.—Judgment for B. C's first afl, being in excess of authority,

was a forgery, and B not estopped, because no business begun, to cre-

ate reputation of partnership. Hotchkissv. English, 4 Hun 369, N. Y.

(1875).

§18.

^\\t postponement of a partncrsl]ip, tuliicl) enables an optton-

Ijolber to aperiment tnitl) tlje business, bocs not aficct \\)\xii

persons.

The right to make the partnership hang in suspense

until the issue of its success or failure is determined,

although absolute for the contraffing parties/ is none

the less subjedl to the rights of third persons. The

parties cannot make the commencement conditional,

for the purpose of concealing a partnership which does

in fadl exist.^ If they were permitted to speculate at

the expense of creditors, a business could be estab-

lished and controlled by a principal, who might shift

its liabilities upon a man of straw, and monopolize its

profits himself. The disguise is all the more trans-

parent when the option to become a partner, if exerted,

relates back to the beginning of the business, and

entitles the holder of the option to share the profits

from the start.^ The prima fades is that the option

does not relate back, but that the membership dates

from the exertion of the right, and that proofmust be

made to establish a relation back to the inception of
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the partnership.'' During the interval, the character

of the option-holder is determined by his adls. If the

business was in reality controlled by him, and the

right was reserved for the purpose of hiding the fadl

during the period of experiment, until he could pro-

claim his position without incurring the risks of the

business, the form will not affedl the substance of the

transaction.

1. Partnership to begin with the making of profits, does not obtain
until profits accrue. A rented fadtory, furnished capital, supplied
machinery, and bought materials for silk lace manufacture. B was
superintendent, and was to receive £7. a week from A until profits
should be made, and then 1-2 profits. A sued C, the sheriff, for seiz-
ing and selling manufadtured goods at instance of B's separate cred-
itor.—Recovered, as B could not be a partner until there were profits
to be shared. Burnell v. Hunt, 5 Jur. 650 (1841).

2. Option to take profits tnakes a partner. Holding out. A owned a
saw-mill, and B managed it, under the name of B & Co. , for a share
in the profits or a salary, at his eleAion. In the spring, A contradled
to saw D's logs. During the summer, B refused to saw them, and, in
the fall, eledted to take a salary. A, who subsequently bought out
B, sued D. He set up the damage caused by B's refusal. Deduflion
allowed.—Holding B out as partner made A responsible for his adts.

B was a partner until he exercised his option, because of his right to
the profits. Chamberlain v. Forbes, 3 S. C. 277, N. Y. (1874).

3. Option to become a partner makes no partnership, inter se, until
exerted. A & B agreed that B should carry on business as B & Co.,
which should, from the outset, be for the benefit of himself and of A's
nominee, if A should nominate a partner within 8 years. A under-
took to make advances, and to go security for B, who, in turn, stipu-

lated to carry on the business with A's nominee for 21 years, and to
give notes for amounts advanced by B. B kept A advised of the state

of the business, and A had right to inspedt the books. Cash and bills

receivable were deposited with the cashier, who applied them in pay-
ment of firm liabilities. During the first 8 years, the proceeds should
be applied to pay B, board for himself and family, and ^100 a year,

and A his advances, with interest, and then B should take 1-3 and A's
nominee 2-3 of the profits and losses. Before 8 years expired, B
became bankrupt, and A, who had not eledted to nominate himself
as a partner, proved for his advances.—Entitled, as he had not exer-
cised his option to become a partner, and as there were no firm cred-
itors with whom he competed. Ex parte Davis, in re Harris, 4 DeG.
J. & S. 523 (1863).

4- If a lender took no interest, but stipulated for one-
seventh share of a market when eredled, and then the
loan went on account of payment, he is not a partner
with the builder, because the agreement referred to com-
pletion.
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Burden on plaintiff to show thatpartnership agreement relates back.

B advanced money, with interest, to C, a builder, for the ereftion of
a market, and, on its completion, agreed to take 1-7 interest in it.

His advances went on account of payment, and if not equal to valua-
tion, he agreed to pay the balance ; if in excess, C agreed to pay in-

terest on surplus as a loan. Profits had accrued before agreement
was made, but no account had been taken. A sued B as a partner,

for services and materials furnished during construftion of building.

Verdidt for defendant.—Sustained. As a contradtprima/acie speaks
from its date, and as B had taken no share in the profits, the jury was
entitled to negative a partnership from the beginning of the opera-
tion, although B's advances made without interest, resembled a con-
tribution. Howell V. Brodie, 6 Bing. N. C. 44 (1839).
Lender's option does not make him a partner. B, on i September,

1867, made advances to C, an oil refiner, and took a mortgage on his

works as security. C agreed to repay advances before i January,
1870 ; until then to pay B 30 cents a barrel for oil refined, to keep
accounts, and let B iuspe(5t books, and to keep works insured and
unincumbered. If B elected, before i January, 1879, to become a
partner, the advances would become his contribution, and he would
share profits from commencement of business, returning the 30 cents
a barrel received, and paying C an annual salary of j2,ooo. B did
not eledl. A sued B & C as partners.—Judgment for defendants.
Irwin V.' Bidwell, 22 Sm. 244, Pa. (1872).

But where a man's contribution is already in the busi-

ness, the option to become a partner is pradlically the

right to take the profits, if any accrue, and this is a part-

nership.

§19.

(i[|)£ tontributtou is mak bg a partner to tl^e ftrm, anb is l)is

Beparate obligation.

There is no partnership in the contributions. Al-

though the partnership may begin before the contri-

butions are made, yet the firm is a subsequent associa-

tion, and the contributions are individual obligations

antecedent to the partnership. Being the quotas

which the partners contribute, they charge the indi-

viduals, but not the firm. If a partner contributes

his quota of stock to the firm, and it becomes firm

property, his co-partners do not become liable for the
40
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price. The buyer alone is liable, and lie is tbe

partner.^ If tbe purchasers agree to pay according

to their quotas for a common stock, they will not be-

come jointly liable.^ The firm does not assume the

debt of the individual partner for his contribution,'

and his attempt to impose it upon his co-partners is a

fraud, which would be suflEcient to set aside a judg-

ment for collusion against the creditor who knew the

purchase was made for a contribution.*

The co-partners become liable when the sale is raade

diredlly to the firm,^ or to a partner, if he buys for the

firm, although on his separate credit. The business

cannot be severed and turned into single ventures in

order to let the partner treat the separate purchases as

his contribution.* Though if nothing is undertaken

but a series of optional ventures, the purchases would

stand as contributions.'

As it is a preliminary condition, the partners may
enforce the contribution by an adlion. But after going

on with the business without the contribution, they

could not exclude the partner who failed to pay his

contribution. The non-payment would entitle them
to dissolve the firm, but not to take the law into their

own hands and exclude him.^

1. Merchandise ordered by a partner, as his contribution, a separate
debt. B, owner of ship, and others agreed, jointly, to fit her out for a
voyage. Each furnished his portion to the cargo, and shared the
profit and loss of the adventure in proportion to his contribution. .A
proved against B, who became bankrupt, for copper bought as his
contribution, and subsequently, brought assumpsit against the others,

as partners, for the price. The defendants had accepted drafts for the
copper.—Though liable on drafts, not in assumpsit, because each paid
for his own contribution, which did not become joint stock until the
voyage began. Saville v. Robertson, 4 Term. 720 {1792).

2. A purchase in comtnon not partnership. B, a merchant at Leeds,
who was in the habit of dealing with A, at Hamburgh, ordered a

cargo of wheat, on account of himself and C, and direAed bills to be
drawn upon each for his moiety. The correspondence described the
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adventure as joint. The cargo was shipped, and each took his half.

B paid for his share, and A sued him for balance of price due from C,

who had become bankrupt.-—Not C's partner, because no sharing of
profit and loss, but a separate purchase by each. Gibson v. Lupton, 9
Bing. 297 (1832).

3. Partner's deed ofland heldforfir>n to repay his contribution, gives .

no title againstfirm creditors subsequently obtainingJudgment. B, C
& D, partners, bought land, though they took as tenants in common.
D sold out to B & C, who agreed to contribute j5s,ooo each, to carry on
the business. B conveyed to A, who endorsed his note for $5,000,
and who knew the fadts, a moiety of land as security. B & C failed.

Subsequent judgment-creditor of firm obtained decree for proceeds.

A appealed.—Judgment afiirmed. Firm title paramount to A's deed,
which was, in effedl, a mortgage for B's contribution. Bank v. Sawyer,
38 O. S. 339 (1882)-

4. Ifpartnergives firm note andjudgment to lender, for money to buy
his contribution, firm, creditors may attack judgment collaterally for
collusion between partner and lender to defraud them.. B agreed to
furnish capital for firm of B & C. They bought out D, whom B paid
JjtySo, but raised the purchase-money by giving a firm note for $1200,
which A discounted for B. B gave a judgment note of the firm and
of himself to A, who entered up judgment and took firm property in

execution. C asked to open judgment. Refused. He then confessed
several judgments to D et al., firm creditors, one of whom sold the
firm property on execution, for feiS. A claimed priority. Auditor
awarded fund to D et al., and excluded A as B's individual creditor.

—Affirmed. Judgment collusive, and creditor could attack it before
auditor. McNaughton's Appeal, 5 Out. 550, Pa. (1882).

5. DireB purchase for the concern, and not for a contribution to it,

charges the partners. B & C agreed to repay D his advances in a
previous adventure out of the returns from a new venture, and to go
halves with him in the surplus of profit or loss. The goods were to
be bought and paid for by B & C, and shipped on a certain vessel. D
also consigned goods to the supercargo, for sale on joint account with
B. A sued D for the price of goods bought by B & C for the ship-
ment.—Iviable as a partner, because the goods immediately upon the
purchase became stock of the concern, without any intermediate
ownership in B & C. Gouthwaite v. Duckworth, 12 East. 421 (1810).

6. Purchase on separate creditforjoint account chargesfirm. B, C &
D manufadlured leather in partnership, A buying as an individual, on
his separate credit, one-half the hides, B and C the other half, and
dividing the manufadlured leather for sale as separate individuals.
A sold B hides and sued the firm.—Recovered. The purchases and
sales were made for the firm. Everitt v. Chapman, 6 Conn. 247 (1827).

7. Partner's purchases contributions for optional undertakings. B, C
& D agreed for shipment and sale of cattle on joint account. Each
might buy and present cattle for shipment. If accepted by the
others, they became firm stock. A, who knew nothing of joint
arrangement, sold B cattle. C rejected, but D accepted, them, and
they were sold for joint account of B and D.—A's judgment against
firm reversed. No partnership until contribution accepted. Valen-
tine V. Hickle, 39 Ohio St. 19 (1883).

8. Failure by partner to pay contribution in full don't entitle the co-

partner to exclude him without a dissolution. A, B & C formed
partnership to ere<3; buildings and carry on business. Each to con-
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tribute |io,ooo. A owned land, valued at ^6,cxxi, which he put in as

part of his contribution. After business had begun, B & C excluded
A, because he had not paid up in full. A brought bill for dissolution

and account.—Decree. B & C might have brought suit for balance,

or for dissolution, but could not exclude A without a dissolution.

Hartman v. Woehr, 3 C. E. Gr. 383 (1867).

§20.

Jf taken into o firm alreabg forineii, a partner cannot k l)db

for a contribution, unless l)e ogreeb to make one.*

A partner not being liable for the contribution of

bis co-partner, is not charged for the contribution

made before he became a member of the firm. He is

not charged as a partner before he becomes a partner,

nor after he joins the firm are his liabilities carried

back, and made by relation to precede his membership.

If admitted to share in a shipment after the merchan-

dise was bought, he does not become liable for the

price.^ The buyers alone are liable, because the mer-

chandise alone was contributed by them. In the

absence of a stipulation that he should reimburse

them a part of the outlay, in proportion to his share

of the profits, the law will not imply such an obliga-

tion. Unless they stipulate for a contribution by
him, the capital borrowed by the firm for its business

cannot be charged as a joint expense, and a portion

corresponding to his share of the profits be dedudted

from his account.'' The law does not make a partner

contribute. The contribution, is the result of his

agreement. An existing partnership is presumably

equipped with its capital stock, furnished before the

firm began business.
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1. Gow attributes this to the partnership contract : "A subsequently

"acquired joint interest has not the efiiedt and operation of altering
" and varying the nature of the original contra<?t. . . If such an ^^
"postfaSlo operation were ascribable to an atter-acquired right, the

"lawwould in fadt create a supposed coutraft, when the real con-

"tradt was consummated before the joint interest and consequent

"joint risk was in existence. No subsequent adt or acknowledge-
" ment therefore will create in a party the character of, or render him
" liable as a partnet upon a contract, if it clearly appears that a part-
" nership did not exist at the time the contradl was made." Gow on
Partnership, 31. London, 1823.

2. Admitting party after purchase ofgoods to share in adventure does

not commit hiinforprice. B bought goods of A for shipment to the

Baltic, and let C take 1-5 part in the adventure upon delivery of the

goods on board. A sued C for the price.—Not liable, because the

goods remained B's property until contributed to the joint enterprise,

by giving C an interestin them. Young v. Hunter, 4Taunt. 582 {1812).

3. Unless a partner is liable to contribute capital, his co-partners can

not charge him, interest on m-oney borrowed as working capitalfor the

firm. B & C owed A 11,126.36 for arrears of salary, when they took
him into the firm, and gave him 1-5 of the net profits for 5 years, and
1-4 for 2 years. A, in account, claimed that the net profits were

135,776.38, but B & C estimated fhem at ^31,121.69. The difference

was the interest on money borrowed by B & C, as capital for the
business.—Decree for A. The inference to be drawn from the articles

and condudt of the partners was that B & C should furnish the capital.

If they borrow it, they should pay interest for the loan, and not A,
who made no agreement to contribute any capital. Topping v. Pad-
dock, 92 111. 92 {1879).

§21.

(!lt)c (Hottrt bEtcrmtnes tl)c legal effect of t[)e contract, but its

terms, if oral, are founb bg o jurn.

Who ascertains whether a partnership exists or not

depends upon the nature of the contradl. If it is in

writing, the court interprets the meaning of the parties

and determines the legal effect of the articles. If the

contradl is not in writing, the jury finds what the con-

tradl was,* and the court decides the legal effedl of it.^

I. What the contraB between the parties is, must be found by a jury.
A, a retail dealer, had an arrangement with B, the brewers, to supply
him with beer. A's version was that B should have I7sh. a barrel out
of the profits in consideration of his paying 1-2 A's rent, andA should
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have the rest of the profits. B's version was, that he should pay 1-2

A's rent, and repay himself by adding I7sh. a barrel to market price
of beer which he supplied to A. The question, upon petition of A's
assignees in bankruptcy, was whether this agreement constituted a
partnership. —Which version was true, was an issue of fa6t for trial

by a jury. If B shared the profits, he was a partner ; if he charged
his half of the rent in the price of the beer, he was not. Ex parte
Langdale, 18 Vesey, Jr., 300 (1811).

2. Upon undisputedfails, question ofpartnership a conclusion of law.
B & C agreed to contribute capital to buy live-stock, and to share the
profit and loss of their dealings. B, who did not complete his con-
tribution, gave a bill of sale for stock to his separate creditor. A, who
brought trover. B & C insolvent. C's defence: Question, whether B
partner only in profits or also in stock, for jury.—Judgment for

defendant. Court decides upon undisputed fadls. Firm title not
devested by B's sale. Kingsbury v. Tharp, 28 N. W. R. 74, Mich. (1886).

§22. ,

ISnless tl)e terma of i\)t rontract \)ax>t bmt kfiniblg scttklr,

tl)e contract 10 not condubelt.

As the partnersliip results from a contract, tlie

terms must be finally settled by the parties, or there

will be no contradl which can be enforced. The busi-

ness, if undertaken, would not operate as a substitute

for the contradl, if the parties meant to agree upon the

terms but failed to complete the bargain.'

I. Specificperformance ofpartnership contraSl not enforced until terms
definitely settled and plaintiffable to fulfil his obligations. A, B &
C were engaged in organizing a sewage company. B was to furnish
capital) which was to be repaid out of profits, and was to receive a
commission on the transaAions. C divulged his process for making
yeast, and they agreed to be partners for its manufadlure. B was to
supply the money, and A and C do the work. They started three
different places of business under various names, though B took leases

and kept bank account of each in his own name. They had articles

drawn up, but did not sign them, and then quarrelled and put A out.

He brought a bill to enforce the contract.—Specific performance
refused, because he had neglected to secure execution of the contract
and was never in a position to bear the losses imposed by its terms.
Ellis V. Ward, 21 W. R. 100 (1872).
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§23.

©[)£ intention to be partnera is not equivalent to a contract of

partnersljip.

The intention may be reconsidered, and until em-

bodied in a contradl it does not cbarge the parties

who entertain the projedl as partners by anticipation/

The failure of a projedled company to come into

existence after the applicant has qualified himself as

a member, would save him from liability as a partner.

He would have made an offer to become a partner, but

there would be no company in existence to accept it.^

A would-be-member is not liable for the ac?ts of the

projecflors, except so far as they were his agents.^

On the other hand, if an applicant takes part in

organizing a company, but does not comply with the

requisites of admission, he does not become a member
in due legal form.^ He is not a partner, and cannot

be charged as a member of the company. He may
even have the right to demand the privileges of mem-
bership, and yet not be a partner; he may hold scrip

which entitles him to demand certificates of stock, but

he is not a partner until he exerts his right and be-

comes a member of the company.'

1. Intention not equivalent to contraEl ofpartnership. B, and 4 others,

bought cotton, with intent, but wilJiout contra<ft, to sell on joint
account. B held the cotton. He consigned it to A for an advance,
pretending that he had authority. A lost on consignment, and sued
the others for the loss.—No partnership until intention to sell passed
into a contrail. Baldwin v. Burrows, 47 N. Y. 199 (1872).

2. Taking stock in projeEled Co. no partnership until Co. established.

Prospedlus issued for projedted Co., to bS organized by a deed, and all

who did not execute it within 30 days were to forfeit their interest.

B applied for shares, which were allotted to him, and he paid the first

deposit, but took no part in the concern, though his name was
inserted, by Secretary, in the list of subscribers on the Co.'s books.
A sued B, as a partner, for services and materials furnished the Co.
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—Not liable, because he had only offered to become a partner in the
Co., which never came into existence, and had not constituted the
projedlors his agents. Fox v. Clifton, 6 Bing. 776 (1830).

3. Promoters not liable beyond subscriptions. A, B et al., subscribed
and paid for stock of proj e<fted corporation for a college. A advanced
money in eredling buildings, and sued B et al. for contribution.—Not
liable. Subscription limit of defendant's undertaking. Shibley v.

Angle, 37 N. Y. 626 (1868).
Intermediate partnership until incorporation. A held notes of B

& C, partners, in Conne<?ticut, 24 January, 1877, when D, of Boston,
and E, of Providence, advanced JS2,ooo for a quarter interest in the
business and a quarter of the capital stock of a corporation to be
organized to carry on the business. A, upon hearing of agreement,
did not press for payment, but took renewal notes after 24 January,
1877. A also discounted note, 22 June, 1877, for $yx>. Neither D
nor E took part in business, or knew of contradl being divulged to A.
—A obtained judgment for ^300. D and E partners from 24 January,
1S77. Connedticut law governs question of partnership. Citizen's

Bank v. Hine, 49 Conn. 236 (1881).

A partner's status in a firm may be assumed without liability as a
qualification for incorporation. A, B & C, partners, contemplating
incorporation, agreed with D to take him into their business upon
his paying $5,000 in cash and giving his note for $5,000, and to divide
the shares in the proje<fted corporation in proportion to the contribu-
tions in the business. D was to share the profits from the date of his
payment. Tha firm was insured, and a clause avoided the policy
for any change in the title or possession of the property, or if the
interest of the assured was anything but the entire unconditional and
sole ownership of the policy. Defence : Change by D's becoming a
partner.—D not a partner. Prospedtive stockholder and intermediate
lender. London Assurance Co. v. Drennen, 113 U. S. 51 {1885) ; Ii5
XJ. S. 461 (1886).

4. Scripholder, though intending to become a partner, is not such in
fall. B applied for 30 shares of a projected Co. 10 were allotted to
him. He paid, on account, £\^ a share, signed 'some ' deed at Co.'s

counting-house, received scrip, and attended a shareholders' meeting.
A sued him, as a partner, on an acceptance of the Co.—Evidence
insufficient to charge B as a partner in fa<5l, or by holding out. Dick-
inson V. Valpy, 10 B. & C. 128 (1829).
Signing prospeElus, and aiding organization ofa com,pany, is not

joining tt. B signed prospedlus, which announced the projedt of a
company and the terms of subscription. He attended a subscribers'

meeting, and solicited others to take shares, but never paid his sub-
scription. A supplied goods to com;^any, and sued B as a partner.

—

Not liable, because a declaration of intention to be a partner is not
sufficient to make out an adtual partnership. Bourne v. Freeth, 9 B.

& C. 632 (1829).

5. Holding certificate and paying deposit do not m.ake a stockholder.

B paid deposit on a share in Co., and received a certificate, which
described her as the holder of share No. 133 of Co.'s stock. She had
never signed any deed, though she had spoken and written of herself
as a shareholder. A, who knew nothing of her holding herself out
when he made the sale, sued her for price of merchandise sold and
delivered to Co.—Not a member, although she thought she was, as

the certificate conveyed no interest in the stock. Vice v. Anson, 7 B.

& C. 409 (1827).
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§24.

Srabing in corporate form u)itl)out a fraudjise, is a partnerslftp.

Persons adling in corporate form without a francliise

are partners, and are liable for the adts of the admin-

istration which they have organized to carry on the

business.^ Even in the case of a valid incorporation

the stockholders theoretically diredl and control the

management of the corporation, and, as the ultimate

repositaries of the corporate power, they authorize and

sanAion its exercise. This theory would charge all

the corporators as partners, were it not for the exemp-

tion secured by the franchise.^ The immunity from

liability for joint transadlions can be obtained only by
a grant from the State. It is the charter which secures

the exemption. Nevertheless, trading as a coporation

has been held not to charge the stockholders as part-

ners where they, or the parties who dealt with them,

transaAed business in the belief that they had a char-

ter.' The corporate existence in law was justified by
faith. But they were none the less doing adls which

constitute partnership, and they are charged as part-

ners by law, which they are bound to know. It is no

answer to say that they should not be made partners

by operation of law, unless the law renounces its pre-

rogative, and refuses to pronounce the legal eflFedl of

the transadlion. The reason for the decision is sim-

ply the hardship of the common law, which charges

every proprietor of the stock with unlimited liability

as a partner, although he took no part in the manage-

ment of the business (§3). Doing business in corpo-

rate form without a charter presents an extreme appli-

cation of the dogma. Where there is a corporate
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franchise, the stockholders are not, pradlically, prin-

cipals in the business, for they possess but a shadow
of power in the management of the corporation. This

is the justification for the exemption which the sover-

eign grants by the charter. The member of an unin-

corporated association is as remote from the manage-

ment and control of the organization as the corporator

in a chartered company. This brings out the hard-

ship of the member's position in being charged with

unlimited liability, but there is for him no relief con-

sistent with the structure of the Common law, except

a grant of immunity from the Sovereign power.

A de faBo is an illegal corporation, because the

incorporation was not efifedled according to law. The
color of authority for the existence of such a corpora-

tion is derived from tradition. When the franchise

was a diredl grant made by the Executive or Legisla-

tive department, the charter was deemed the adl of a

co-ordinate branch of the Government, and, in defer^

ence to the Political Power, was treated as a judgment

which could not be impeached collaterally. The pro-

hibition by Constitution of special grants, and the

statutory regulation of incorporation has m9.de it sub-

ject to judicial cognizance, and has changed the char-

aAer of incorporation from a Public to a private trans-

a<5lion. The incorporation has become, and is now,

the adl of the incorporators In cases of incorporation

under general statutes, the Executive department of

the Government is powerless to prevent the incorpora-

tion. Its a(ftion is purely ministerial.

Since provision has been made for incorporation by

general statutes, and compliance with the statutory

requirements is the only condition of the franchise, a
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corporation has the status of a special partnership.

The corporator, like the special partner, claims exemp-

tion from the full measure of the liability which, by

the Common law, attaches to his a6is. The special

partner, however, furnishes co-partners who are liable

to the full extent for the joint adts, whereas all the

corporators claim the benefit of a limited liability.

In a choice between a corporation and a special part-

nership, the law, which exacts the security of indi-

vidual responsibility, must prefer the special partner-

ship, which involves a narrower exemption. But

neither is privileged in the first instance. In each

case immunity must be proved, for it is a universal

principle that he who claims a special privilege must
make out the exception upon which he relies. The
burden of proof rests upon him, and is the condition

of his right. If the law has prescribed the requisites,

nothing short of compliance with the requisitions of

the law will be sufficient to establish the exceptional

privilege.

The question arose under general mining laws, and

the change in the character of incorporation, from a

Public to a private a<5l, was recognized by the Supreme
Court of Pennsylvania.'' The position was subse-

quently reconsidered, and the decision declared not to

be law.= The change of the process was admitted, but

the effedl of the change was denied. Upon what basis

of reasoning does the denial rest? The staple of the

argument is the miserable plight of the stockholders,

who are charged as partners. But hardship proves too

much. If unlimited liability for joint adls is unjust,

the Common law exa6tion should be restritfled, and a

limited liability allowed where the corporator, or part-
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ner, takes no part in the business. So long as the

principle stands as a part of the law, and is admitted

by the court, the hardship does not furnish a legal

reason for rejecting the law. This is self-evident, and
the hardship of the case must not be permitted to mask
the real position. The ratio decidendi was that self-

incorporation under statutes is, by tradition, the grant

of a charter by the State. The corporators are pro-

tedled by the reminiscence of the deference shown to

adls of Government in the days when the franchise

was received by diredl grant from Parliament or the

Crown.

A point is made by MoRAWETZ, to uphold his argu-

ment, that a defaBo corporation protedls its members
from liability as partners. It is this : If the corpora-

tors are charged as partners in 3,defaBo corporation,

the members of a de jure corporation must also be

charged upon the same principle for its ultra vires

adts.^ The answer to his position divides itself into

two parts. First^ As to ultra vires contracts. There

are none. A contradl made by the agent of a corpora-

tion in excess of its authority delegated to him is not

the contract of the corporation, and does not create a

corporate obligation.' In order to charge the corpora-

tors as partners upon an ultra vires contradl, they

must all unite, and authorize it to be made ; otherwise

only the persons who do or authorize the adl are lia-

ble.' Second, As to torts. Between the tort-feasor and

his innocent associates, they are always ultra vires.

The partner, or corporator, who commits a tort is lia-

ble individually, like any other tort-feasor, for his adl,

although when he is adling in the course of the joint

business, his tort charges the firm, or corporation,
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Nevertheless, the ultimate liability is that of the

wrong-doer, who must reimburse his co-partners, or

the corporation. Of course it was never intended by

the charter to authorize the corporation to commit

such torts, but in charging the company the liability

cannot be said to be incurred in excess of the franchise.

In fac?t, the endeavor to trace the liability of a corpora-

tion to an authority from the State to perform the adls

by which the liability is entailed is misleading. The
real purpose of a charter is not to grant powers, but

to -secure exemption. The so-called powers in the

charter are nothing but a description of the scope of

the business for which the members have obtained

the exemption. They are liable as a corporation for

every adl done in the course of that business, not be-

cause they are authorized by the State to do the adl,

but because the adt is an incident of the business

which they themselves undertake. When the tort is

not incident to the business defined by the charter,

it stands upon the same footing as an ultra vires con-

tradl. No one is liable but the tort-feasor and his

accomplices, and they are charged to the full extent

of their individual capacity. No foundation, it thus

appears, exists in law, which is the embodiment of

principle, for the analogy instituted between a defaHo
corporation, which charges the members, because they

have no right to transadl business, except as partners,

and a dejure corporation, which has the right to trans-

adl business, and is liable for the tort of a member,
because it is committed in the course of the corporate

business. The abuse by the agent of his authority

charges the principal, because the authority exists.
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The &A of a person who has no authority charges

him, because he is a principal.'

The efiFedl upon a charter granted by the State of

Pennsylvania prior to the present Constitution, of an

acceptance by the corporation of subsequent legisla-

tion in its favor, might be to reduce it to the status

of corporations formed under the general statutes,

which regulate self-incorporation. This would do

away with the Dartmouth College case in Pennsylva-

nia, and bring corporations, like other persons, under

the sovereign control of the Commonwealth.'"

1. Unincorporated society a partnership. Joint stock company ap-
pointed trustees, who, in exercise of their discretion, purchased a
printing press.—All members liable for price, as partners. Wells v.

Gates, 18 Barb., N. Y., 554 (1854).
Managers of unincorporated society appropriated property of the

body to their own use. Some members sued for conversion. De-
fence : Non-joinder of the others.—Suit maintainable by some part-
ners on behalf of all, under Code. Dennis v. Kennedy, 19 Barb., N.
Y., 517 (1854).

Contrailfor salary with alleged corporation don't bind a subsequent
president and stockholder as partner. A was employed, as super-
intendent, by B, president of an alleged corporation. Afterwards, C
subscribed to stock, and was ele<3;ed president. A reported to him,
and drew upon him for salary and expenses of business. Until it

failed, C supposed the company had a charter. A sued C for salary.

—Judgment for C. A's contradl with B. C not bound by a coutradl
made before he became a partner. Fuller v. Rowe, 57 N. Y. 23 (1874).

Contradl severable, according to services rendered ?

2. Ifpartners transaEl business in corporation form, they are bouna
by a£i of direllors within scope of business, although irregularly
executed, unless objeSled to at the time. A stage line was organized
to go from Cincinnati to Sandusky, and stock issued to subscribers,

who held part until it could be placed. They eledted diredlors, who
bought and consolidated with a line from Cincinnati to Columbus,
abandoning the northern half of the route. This was done at an
irregular meeting, but with the knowledge of the stockholders, and
without any protest by them. The company became embarrassed.
Creditors' bill for account and contribution.—Decree. Stockholders
partners, and liable for contribution. Purchase of mail route, and
consolidation with it, within scope of business, and irregular transfer

waived by stockholders' acquieseuce. Holder of stock charged as if

bonafide subscriber. Rianhard v. Hovey, 13 Ohio 300 (1844).

3. Continuing to aB as a corporation after the charter has expired,
does not charge the stockholders as partners. Neither B and C, stock-
holders, nor any one connected with the corporation, knew that the
charter had expired. A dividend was declared subsequently, and
received by B and C. D, the secretary, gave a corporation note, after
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the expiration, to A, who sued B and C as partners.—Not liable.

Joint owners are not partners. B and C not even joint owners, but
cestuy que trust, entitled only to share in surplus after corporation
debts are paid. Partnership arises from intention, or holding out,

but not ' by operation of law. ' Dividend was not received as the
profits of a partnership, but of a corporation. Central City Savings
Bank v. Walker, 65 N. Y. 425 (1877),
Assuming a franchise creates a de faElo corporation, which exists

until decree of ouster. In 1874, city, B, sold lots to C, taking his
mortgage for unpaid purchase-money. C conveyed to association A,
which, acting as a corporation, though illegally organized under
General Statutes, divided lot, and sold parcels to co-defendants. B,

in 1879, recorded mortgage. In 1880, Attorney General obtained
decree that A never had any corporate existence. B brought suit on
his mortgage and vendor's lien, and, relying on quo warranto,
obtained judgment, A's evidence of attempted incorporation being
excluded. A appealed.—Judgment reversed. Title and conveyances
of de fa6lo corporation valid until decree of ouster made. Not a
question of estoppel, but ofpublic policy. Society Perun v. Cleveland,

43 O. St. 481 (1885).

4. Self-incorporation under general statutes valid only if statutory

requisitions arefulfilled. B et al., partners, who had erefted mills
and carried on manufafluring business, organized under the general
mining law, and five of them certified that they had each subscribed
2000 shares of I50 each, for the capital of ^500,000, and that $351,525
had been adtually paid in. In fadt, the only capital was the firm
stock, and the acftual payment was the money previously expended
during the partnership. Shares of stock were issued to the partners
in the original firm, who then transafted business as a corporation.

495 shares of the f500,000 were never issued or paid for. A sold B et

al. cotton, and sued them as partners.—Recovered. Incorporation un-
lawfully efFe<fted, no protection against creditors. Paterson v. Arnold,
9 Wright 410, Pa. (1863).

5. Cochran v. Arnold, 8 Smith 399, Pa. (1868).

6. Private Corporations, by Victor Morawetz, 2d ed., 18S6, s. 748,
adfinem.

7. _
Ultra vires contraSl not binding. Railroad A, without authority by

its charter, leased railroad B for 99 years, and operated the road. A
et al., who guaranteed performance of the terms, brought bill to en-
force coutraA.—Dismissed. Ultra vires. Pa. R. R.. v. St. 1/Ouis,
Alton & Terre-Haute R. R., 118 U. S. 290 (1886).

Torts ofmunicipal officers charge city which they represent. Muni-
cipal corporation A sued to recover |i2,ooo exa<5led by B, internal
revenue colledtor, as special taxes on spirits distilled by A, but not
deposited in U. S. bonded warehouse, as required by law, and paid
under protest. A demurred to plaint, because the distilling was done
by ofiicers who exceeded their authority.—Judgment for B. Corpo-
ration liable for torts of officers competent to exert its powers. Salt
I^ake City v. HoUister, 118 U. S. 256 (1886).

8. Ratification by a partner ofaBs beyond the scope of the partnership
not binding, unless all the partners ratify them. B and 22 others
organized companjr C, which was not incorporated, to construdt, equip
and operate a railway in connedtion with through line, D. The
trustees of C bought of A all the stock of a line running parallel with
D for a short distance, making D the principal debtor, and the mem-
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bers of C sureties for the price. B, in his letterof approval, stated
that "the purchase was to be paid for by the duly authorized notes
of C. " Thirteen out of 23 members of C ratified the purchase. A
claimed payment out of B's estate.—Disallowed. The purchase was
ultra vires, and did not bind the members of C, unless they adopted
it. B's approval was qualified, and not binding without a ratification

of all the members. Roberts' Appeal. 11 Norris 407, Pa. (1880),

9. MoRAWETz, ^748 and §699, who has collecSted a mass of cases, dis-

cusses the contrariety of opinion which prevails upon the subjecft, in
consequence of the negledt to revert for the solution of the problem-
to the iirst principles of the Common law.

to. A corporation's acceptance of legislation may be made a condition
for its renunciation of chartered privileges. A, under Aifl 16 May,
1857, extended its track, and thereby subjedted itself to Adl 3 May,
1855. A also accepted A6t 15 April, 1868, and subjedted itself to Con-
stitutional Amendment of 1857, Art. I, s. 26, P. L. 811. These pro-
visions made the renunciation by a corporation of its exemption from
State control the condition of its acceptance of subsequent legislation
in its favor. B, under Art. XVI, s. 8, in Constitution of 1874, recov-
ered damages for property not taken by A, but injured by the con-
strudliou of its elevated track. A appealed.—Judgment affirmed. A
surrendered its corporate exemption, and legislature resumed its dis-

cretion to impose additional liability. Pa. R, R. v, Duncan, 1 Am.
352, Pa. (1886).

§25.

^ contribntion gbcs tl)£ propertn to \\\t busincas for tl)£

Iiuratiou of tl)e partii£rsl)ip, in otl)£r looviis, gbts \\)t use of

propertg ; but trabe, tol)kl) is buging ant> selling, beals niitl) tl)e

oninersljip, anb, netessarilg, rests tl)e title in tl)e firm.

What is meant by the contribution of a partner to

the stock of a firm ? Does the partner contribute the

use and enjoyment of a fund, or of merchandise, for

the duration of the partnership, and retain the owner-

ship of the stock contributed by him, or does he con-

vey to the firm the ownership of the property?

The title would, unless some reason existed for

shifting it, remain vested in the partner, and nothing

but the use of the property would be contributed to
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the firm. The use is suflScient to answer the purposes

of the business. This is apparent in real estate, which

is not an article of trade. If a partner owns the build-

ing occupied by a firm, and used as the stand for

transadliiig its business, he would contribute the use

and occupation to the joint stock, but he would retain

the title as his separate estate. The firm could neither

sell nor encumber the premises. The title could be

aliened or charged only by the contributing partner,

as he remains the owner.' But merchandise is the

staple of trade, and is governed by its laws. Third

persons may objeA to a partner's retaining the title

to property contributed by him. The firm must aft

as owner, and will be held as owner during the part-

nership.

The answer to the question, it thus appears, depends

upon the nature and efifedl of trade. If it did not affedl

the charadler of property, did not make it fungible or

consume it in the use, there would be no necessity for

the partner's transfer ofhis title to the firm. Ifthe real

estate is a mere incident, not the substance of its trans-

actions, the use is sufl&cient to enable the firm to trans-

act its business, and persons dealing with the firm

could not be misled by the adls of the firm, which does

not assume to own the property, but merely to possess

it. But partnership is for trade, and the stock is bought

and sold by the firm. The joinder in trade is to buy
and sell. The business requires that the firm should

have the ownership of its stock. The use and enjoy-

ment would be of no service, because the property is

not for use, but for sale. The title, therefore, must
be vested in the firm, in order to enable it to transadl

its business.^ Each partner may exert the powers of
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the o&rm, and he has the right to sell, not only his own
contribution, but also the contribution of his co-part-

ner. This is a right inherent in a partner, and if it

is taken away from him he is reduced from the rank

of a co-principal in the business to the position of an

agent.

It was held at one period in Pennsylvania that the

capital stock might remain the property of the contri-

buting partner, and that a levy upon it by his separate

creditor would take, precedence of an execution issued

by a firm creditor. But the decision was made upon

the theory of working out a firm creditor's right

through the equity of the partner, and not upon a

consideration of the necessity which exists that a

commercial firm must have the title to its stock.' The
fadls of the case did not call for a decision in this

aspeuft, and the precedent may be explained by re-

ferring it to the class of non-commercial partnerships.

The business undertaken was a livery-stable. The
lease and fixtures, as well as the equipment of horses

and vehicles, might be owned by the partner who
contributed the means to procure them. The co-

partner would have no joint ownership of the property,

because there was no necessity in the business for him

to deal with the title. He could fulfil the purposes of

the partnership by managing the business, which did

not involve a sale of the property, but merely its use.

The case, under any circumstances, could not stand

as a precedent for commercial partnerships. The
contribution of a partner remains his separate property

at the farthest only until it is converted by a sale.

The sale is a joint &&., and the proceeds belong to

the firm. The purchase of goods to replace the mer-
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chandise sold is made upon tlie joint credit of tlie

partners, and the title vests in them. The vendor of

the original stock, bought by a partner for his contri-

bution, has no lien upon it in the hands of the firm."*

He cannot claim the proceeds of a sale or follow the

stock into a different corpus. The partner who con-

tributes property, for which he has not yet paid, to the

stock of a firm, does not commit a breach of trust, but

performs a legitimate operation of business. The
vendor has no standing as a cestuy que trusty to treat

him as a delinquent trustee. On the contrary, they

stand as buyer and seller at arms length. The sale

and re-purchase of stock are the very elements of trade,

and must be assumed as a fadl in the business, if not

proved. The stock, therefore, will, in the absence of

evidence to the contrary, be presumed to belong to the

firm.* As a conversion of the stock is the purpose of

a commercial partnership, the law, when it requires a

contribution, vests the title in the firm, and excludes

a separate execution.

If the title is in dispute only between the partners,

and the controversy does not affedl strangers, the arti-

cles may make the contribution separate property. A
partner may stipulate to retain title. He does not

then contribute the property to the firm, but keeps

both the title and possession himself."

I. Partner's contribution ofbuilding, a usufruEl during thepartnership.
B & C, partners in publishing establishment. B owned the building,

and firm used it, without lease, for its business. A issued execution
against firm. Pending final process, B sold his interest to D, who
joined C in a new firm, which assumed the debts of old firm, but
before sheriff's sale C & D assigned all firm assets to A, who brought
bill against B for use of building.—Dismissed. UsufruA of building
contributed only for duration of partnership, and ceased upon its

termination by B's retirement. Rapier v. Gulf City Paper Co., 64
Ala. 330 (1877).
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2. Title to contribution passes to firm. A insured his stock in company
B. Policy avoided if A's interest in the property was any other than
the entire unconditional and sole ownership, or if any transfer or
change was made of his title or possession. A took C, his clerk, into
partnership, giving him a share of the profits, and against his capital

stock of |i57,ooo stipulated that C should contribute $10,000 the first

year, and let 1-3 of his salary remain until j!io,ooo more accumulated.
C prohibited from using commercial paper, or drawing checks, and
funds deposited in A's name. The stock was destroyed by fire before
C had contributed anything. A sued B for insurance. The nature
of the contribution, as a temporary disposition over the fund during
the limited period of a partnership, was relied on to disprove a trans-

fer of property by the owner to the firm, which he formed with his

clerk.—Judgment for B. In form, and in external faft, the title did
pass, said, the Court, even if only for the occasion, and subjedt to re-

verting upon a dissolution : In substance between the parties, said
the dissenting Judge, without reference to outsiders, the title did not
pass. Mallery v. Atlantic & Marine Ins. Co., 51 Conn. 222 {1883).

3. Title to firm stock retained by contributing partner. B & C, part-
ners in keeping a livery stable. B furnished capital, and retained
exclusive title to the stock until C should pay a contribution, which
he never paid. A issued separate execution against B, and, subse-
quently, D a joint execution against both.—A entitled to proceeds
of sale, York Co. Bank's Appeal, 8 Casey 446, Pa. (1859).

4. Partners make contribution cf one, firm stock by contracts of sale
and re-purchase. Seizure on separate execution enures tofirm execv^
tions. B bought goods ofA on credit, and contributed them to firm.

C contributed labor; profit and loss were equally divided. In course
of business, the stock was sold out and replaced. A sued B for price,

and levied on the stock. Firm creditors issued executions, but sheriff
made no second levy. He sold the goods, and paid proceeds to firm
creditors. A sued sheriff and firm creditors for proceeds.—A had no
vendor's lien. B & C could not deny firm title, because they made
the contrafts of sale and re-purchase. Sheriff's seizing stock on
separate execution enured to firm executions, Ryder v. Gilbert, 16
Hun 163, N. Y. (1878).

5. Stock, though contributed wholly by a partner, through the co-part-

ner's default in paying his quota of the price, if replaced byjointpur-
chases, becomes firm property, and a joint execution takes it away
from, a prior separate execution. B & C, holding themselves out as

partners, bought and sold stock on firm account. C failed to contri-

bute any capital, and received, as his interest, a commission on sales.

A issued execution against B, and firm creditors followed with joint
executions.—In default of evidence that any of the original stock
remained, which was B's property, as C failed to pay his half, the
current stock was presumed to belong to the firm, and to have been
bought on the credit of B & C. A's separate execution was accord-
ingly postponed to the joint executions, which took the proceeds.
Walter's Appeal, I Chester Co. Reps, 278, Pa. (1881).

6. Partnership inter se withoutjoint stock. Advance, with guaranty
ofprofits, not a loan, but a partnership. By agreement, A 'advanced
money to B,' for purchase of cattle, which A was to own till sale.

B did the work. Profits divided equally, and B guaranteed A profits

equal to 20 per cent, on his advance. B attempted to hold the cat-

tle, claiming that the transa<ftion was a cover for a usurious loan. A
brought account, averring a partnership, and claiming the whole
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property.—Partnership -without any joint stock. A entitled to 1-2

profits on sales, and to all the property on hand. Robins v. Laswell,

27 111. 36s (1862).

§26.

Special partnersljip is not an wception, but ig tl)e normal tppc

of tl)e relation.

The type of partnership at the Civil law made the

co-operation of a proprietor in the management of the

business the test of his unlimited liability as a part-

ner. The special partnership embodied this principle.

The introdudlion of this kind of partnership into the

Common law ran counter to the instindls of the Com-

mon lawyers, who made the property element, or the

interest of a proprietor, the sole test of partnership.

A dormant partner, the commercial type of the undis-

closed principal, represented the Common law partner,

pure and simple. Special partnership impeached the

general principle of the Common law, and released the

special partner from the unlimited liability which

the Common law imposes upon every proprietor.

The doArine of the undisclosed principle was felt to

be the obstacle in the way of any limitation of lia-

bility at the Common law, and the attack was directed

against that principle.' But the dodlrine was found

to be too firmly imbedded in the law to be uprooted.

Upon the failure of the assault, limited liability was

introduced by legislation.^ The alteration introduced

by statute was not revolutionary, but left the princi-

ple of unlimited liability in force, except where a full

disclosure of the limitation of liability was announced

by the record, and brought home to the customers.'
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The expediency of giving a trader the faculty to limit

his liability under the precaution of notice brought

home to his customers, was obvious. The limitation

of liability was proclaimed as the new gospel of trade.*

The persecution of the special partner by the courts,

in spite of this prevailing tendency to introduce a

limitation of liability, can only be explained by the

professional belief that the recognition of a special

partner would abrogate the Common law principle of

unlimited liability. The statute, however, did estab-

lish a special partnership, and that was the end of it.'

The refusal to recognize this variety of partnership,

except under restridtions, which render its existence

almost impossible, has led to the wholesale abrogation

of the Common law principle of unlimited liability.

As usual, the last state is worse than the first.

1. Undisclosed principal liable on agent's contrail. B did business as
C's agent, but in his own name. B accepted bill in A's favor, con-
trary to C's commands. A sued C. Defence : C unknown to A at

time of acceptance.—Judgment for A. Bill given in course of busi-

ness bound C as undisclosed principal. Edmunds v. Bushell, L. R.
I Q. B. 96 (1865).

2. Adt March 21, 1836, P. L. 243, Pa., and Supplements.

3. An anonymous writer in the American Law Review, takes the
ground that notice to creditors relieved a participant in the profits,

who had stipulated against liability, and that this principle would
relieve a known special partner who had not complied with the statu-

tory requirements. Article on I/iability as a Partner, 2 Am. L. Rev.
7, 8 and 202: 1877.

4. I/Ord Bramwei,i, has recently recounted the history, but his address
is reported only in the daily press.

5. The language of Smith, J., Eastman v. Clark, infra \iA. n. i,

gives the true rationale of special partnerships

:

"If it be argued that it is against the policy of the law to allow a
"man a chance to share in the receipts of a business without also
"sharing all its liabilities, the answer is that the law permits such
"agreements as the present to have full force and effe<fl, when the
" stipulations are known to those dealing with the parties. * * * *

" The intrinsic justice of this legal principle seems to be recognized
"by the legislative enadlments relating to limited partnerships
" 'which provide for the public record of the partnership limitations
" as a method of making them known to third persons. ' '

'
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§27.

% partner3l)tp in tl)£ profits toitljowt a proprktorBljip of tl)e

stock is a misnomei" in a commercial partnersljip.

The sale by agents, or brokers, who receive a share

of the profits, would not deserve mention were they

not said to be partners in the profits, but not in the

stock of a firm. They are, in fadl, nothing but agents,

and the designation of partners is stripped of all mean-

ing by limiting the partnership to the profits, which

are only the result of a business. It is the sharing

made by proprietors which indicates that they are

the principals, or partners, in the business." For this

reason a partner in the profits for soliciting orders

could not bind the partners who owned the stock by
the release of a firm debtor, who paid him.^ As he

was but an agent, selling was the limit of his power,

and receiving payment exceeded his capacity. Nor
could a partner in the profits, who bought for the

partners, draw upon their bank deposit.' He was
only a broker, who had no title to the goods bought,

nor to the proceeds, but merely to the profits. A
partner in the profits abroad disposed of a cargo which
had been pledged, but replaced it by merchandise

which he bought, and remitted the bill of lading,

which the partner, in Bngland, handed over for the

substituted cargo to the creditor. But the debtor who
failed between the sale and re-purchase, could not pass

the title, as it went, upon his bankruptcy, to the as-

signee for creditors."* Had the foreign agent been a

partner, his bona fide disposition would have been a

valid transfer of the title.^
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1. Individuals said to bepartners in the profits, though not in the stock.

A pastured bullocks on C's land, and agreed to share the price which
they brought, above £10. with C, for fattening them. A sued B for

price, and he pleaded non-joiuder of C.—Overruled. C not a partner
m the bullocks, though he was in the profits. Wish v. Small, i Camp.
329 (1808).

^Partner in theprofits' not a partner, because not a co-owner of the
stock. A, by agreement in 1873, contributed the capital and owned
all the stock, and B his labor and experience, to carry on the business
as A & Co. B did not bear any loss, and his working interest was 1-3

the net profits, increased in 1877 to 1-2. C recoveredjudgmentagainst
A, and put execution in hands of sheriff, D, who levied on part of firm
stock, which A replevied.—Judgment for D. Property retained by A,
as B was not a partner. Query: Would B's liability as a partner
justify holding assets for firm creditors ? Stumph v. Bauer, 76 Ind,

157 (i88i).

2. Sharing profits ofsale gives no title, orpower over stock. A & B,

clothiers, and also jobbers, employed C, as traveling salesman, to
solicit, by sample, orders for piece goods. He received a compensa-
tion equal to 1-2 profits. A & B sued D for price of goods. Defence

:

Release by C.—Recovery. C a clerk. No inference admitted from
extent of his agency of power to release. Though a partner in the
profits, not a co-owner of stock with A & B, who alone were liable

for its price. Smith v. Percy, 5 Dutch. 74, N.J. (i860).

3. Share in profits gives sharer no title to proceeds ofgoods. By prior
agreements, B, a broker, who bought for A, took 1-4 profits and 1-8

losses of adventures, in lieu of his commission. A continued to em-
ploy B as agent, but, by a new agreement, gave him 1-3 profits and
made no provision for losses. B drew, as a partner, upon the proceeds
deposited by A with C, his bankers. A became bankrupt, and his
assignees sued C for amount of A's deposit.—Recovered, as B had no
title to the goods, or to the proceeds which represented them, but
was merely entitled to a share of the profits. Smith v. Watson, 2 B.

& C. 401 (1824).

Note.—C would be a third person, and entitled to deal with B as
a partner. This would be a defence, if B had not indemnified C,

and made the controversy inter se.

4. A share in profits and losses ofadventure gives share-taker no title

to stock. A pledged bills of lading to B for a cargo bought for him
by C, his foreign agent, who shared 1-2 the profits and losses of the
adventure. C sold part of the cargo abroad, withoutA or B's knowl-
edge. A became bankrupt. Then C replaced the goods sold by
others, and sent a bill of lading to A, which he gave to B. A's
assignees in bankruptcy brought trover for the substituted goods.

—

Recovered, because B could get no title to the goods from C. He
was not a partner as to the stock, which belonged to A, but only in
the adventure. Meyer v. Sharpe, 5 Taunt. 74 (181 3).

5. Partner can pledgefirm stock after co-partner's bankruptcy, if igno-
rant of the a£l. B, in England, and C, in Maryland, partners. D had
advanced money on acceptances of B, who secretly left England and
exchanged residences with C. B secured D by consignments of
tobacco. Subsequently C committed an adl ofbankruptcy in England,
and failed. A joint commission issued against both, on account of
B's leaving England. Assignee brought trover against D.—Judgment
for D, because a bonafide purchaser from B. Creditors had waived B's

absconding as adt of bankruptcy. Fox v. Hanbury, Cowp. 445 (1776).
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§28.

5[l)e tnljanammt in ralue of rontribtition Iiuring t\)t port-

n£rsl)tp £uuv£3 to tlje firm, tol^icl) is also tl^argfttble tuitl) aug

beprcciation.

The accessory follows tlie principal. The contrib-

uting partner who desires to withdraw the property-

contributed by him is entitled to what he put into the

firm, but not to any increment added to the contribu-

tion during the partnership.' The accretions are

attributed to the firm, as owners.^

Where the partner retains title and contributes only

the use of his property, the value of the increase will

be estimated and credited to the firm if the property

cannot be severed from the original contribution.^ The
arrangement of the partners for a withdrawal of the

contributed stock at its original valuation, is equiva-

lent to a retention of title by the contributing partner,

and if it afterwards becomes inequitable, the courts

will not give it effedl, but will revert to the normal

method of adjustment.^

1. The language of the German and of the Austrian Code is identical:

., ®. 143. aSenn ein ©efeUfc^ofter ©ac^en in bie ©ejeKfdjaft eingebrac^t

„ ijat, toetc^e ©igenti^um berfetben getootben jinb, jo fallen biefetben bei bet

„ Slugeinanberfe^ung nti^t on il^n juriicE, jonbern er er^aW ben SCert^ au§

„ bem ©efeI[fd;atf§bermogen erftattet, fiir toelc^en fie getnafs Uebereinlunft

„ubernommen tourben. ge^tt e§ an btefer iffiertl^beftimmung, fo gef(^iet

,, bie ©rftattung nac^ bem SSert^e, h)e[(^en bie Socmen jur 3«it bet ©inbting

„ ung fatten." SieGiettenben^anbetSgefe^ebeS ©rbbaHS, bon^t. DScat
S8ot(^atbt, sub vocibus, Settin, 1886.

2. The increase in value ofcontribution belongs tofirm. A contributed,
in 1861, mill and machinery, at ^24,000 ; B, ^2,500 cash ; C nothing.
At first, A took 1-2 and B and C each 1-4, but afterwards each took
1-3 until C's death, when A succeeded to his share. At the end of
that year A and B each took 1-2. Capital and accumulated profits

carried interest. The mill was enlarged, lands bought, and other
buildings erefted during partnership, with firm funds. The entries
put mill and plant at original price, showing increase by improve-
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meuts and repairs, and decrease by annual depreciation. No re-
valuation during partnership. A & B sold out, in 1872, receiving

;f57.052 for mill and fixed plant, and ;^48,744 12s for movable plant
and good will. A claimed ^57,052 as his capital.—Allowed only his
original price. Like the contribution, its enhancement in value
belonged to the firm, which neither rented the mill and plant from
A, nor repaired them for him. Robinson v. Ashton, 20 Eq. 25 (1873).

3. Improvements on partner's land, made with firm funds, belong to

firm. A & Co. built part of its brewery establishment upon A's land.

A's executors brought bill against surviving partners.—Firm charged
with original value of land appropriated, but credited with enhanced
value, which is divisible as profits. Frelinghuyseh. v. Ballantine, 38
N. J. Eq. 266 (1864).
A & B were carpenters in partnership. B built a house, with firm

assets, on his own lot. Firm dissolved. B sold the house and lot to
C, and left the jurisdidlion. A paid firm debts beyond his quota, and
claimed title to lot against C, who still owed jSiooo on account of the
purchase-money. C is a bona fide purchaser for value, without notice
of the firm's claim to improvements upon it, except to the fioco pur-
chase-money still due. Devoney v. Mahoney, 8 C. E. Gr. 247, N. J.

(1872).

4. Option to withdraw foundry superceded by rebuilding with con-
tributing partner's co-operation. By articles, A contributed a foundry
at appraisement, reserving option to withdraw it on dissolution at

appraised value. The foundry was burnt down during the partner-
ship, and was rebuilt with firm funds, A co-operating. In the settle-

ment, he insisted upon a return of the laud, and at its original valua-
tion ; in order to gain the rise in value.—Court refused him the land,
and gave it to the firm at the original valuation. Clark's Appeal, 22

Sm. 142, Pa. (1872).

§29.

If tl)c qttfstion of title to tfje tontrtbtxtton arises bettoem \\\t

partners, anir niitl).otit refcrenre to tljirb persons, tl)e ibistinctton

between a cammcrtial business anir otijer kinlis of bosiness, is

simplg a matter of form.

Fungible goods become tbe property of a firm, in

spite of tbe partners' intention, on account of the

nature and efifeA of trade. The use which is made
of the thing carries with it the ownership.' The iden-

tical thing cannot be restored, because it is lost by
transadling the business. A different thing, although
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the same in kind, must be returned in its place. But

apart from tlie holding out involved in the firm's deal-

ing with the title as its own, the distindlion between

fungible and non-fungible property does not affeA the

partners. If they intend to contribute nothing but

the use to the firm, that is all the firm will get. The
transfer of title will be merely an incident of the

business ; it will not control the partners in dealing

with each other, or override their intention. The
partners may shufile the title as they please.

I. The German and Austrian Codes agree in making contributions
firm property

:

,,©.91. aCenn (Setb ober anbere berBraud^bare ober bertretbare ©ad^cn,

,, ober toenn nnberbraud^bore ober unberttetbare ©ac^en noc^ einer ©i^ot=

,, jung, bte nic^t B[o§ jum gibed ber ©eibinnbert^eilung gefdfjiet, in bie

„ Sefettfc^aft etngebro^t toerben, fo tberben biefe ©egenftiinbe ©igeitt^um

„ber ©efetiyd^aft." And the Austrian Code adds : „ Sm Qtoeifel tbtrb

„ angenomtnen, ba^ bte in bo§ Snbentar bet ©efellfd^aft mit ber Unter=

„ fc^rtft ffimmtKc^et ©efettfc^after eingetragenen bt§ ba^in einem @efett=

,, fc^after ge^Brigen, Betoeglidjen orber unbeioegtii^en ©a(^en ®igentl^um ber

„ ©efelllc^aft gelborben finb." SBord^arbt, sub vocibus.

§30.

iin£r£l)anbiBe being tl)e Buh|cct-matt£r of trabe, partn£rs()tp,

00 an organ ot trabe, tonofrts £B£riitl}ing in tuljtcl) \\)t firm beals

into niertl)aniii3c.

When the title to property contributed by a partner

is not required by the firm for the transadlion of its

business, the use of the property constitutes the con-

tribution, and the title remains in the contributing

partner (§25).

But the fadl that the firm has the use, indicates that

the property is connedled with the business, and a
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slight indication of intention is sufficient to transfer

the property to the firm. Thus an agent was sent to

Cuba to work mines, and if he effedled a sale he was

given half the price. He undertook to work the

mines and share the profits with the principal accord-

ing to their contributions. He made no property con-

tribution, unless the agreement for a sale was looked

upon as vesting title to the mines in the firm. He
would, in this aspedl, contribute one-half the capital

stock, as he would get half the price of the mines if

they were sold. This was the interpretation put upon

the contra6t.'

I. ContraB. for 1-2 the price of mines not enforced if parties subse-
quently becatne partners in working them, and shared profits accord-
ing to contributions, the right to 1-2 the price being the plaintiff's
only contribution ; but remedy, account. A was employed by B to gO
to Cuba, look after B's mines, and ship the asphaltum. B furnished
the money, and agreed to give A 1-2 the profits on a sale of the mines,
produfts and patents. They shared the profits of working the mines,
as partners, in proportion to their contributions. The business did
not succeed, and B sold the mines. A sued him for half the price.

Defence : A's remedy, account.—Judgment for B. By making his

share in the partnership depend upon his contribution, A must have
put into the firm the moiety which he owned in the mines by virtue

of his right to half the price of them on a sale, and could not after-

wards sue B on the contract. Seelye v, Taylor, 32 La. An. 11 15 (1880).

§31.

(Eonflicthig tljjortes prraail of tl)e rontribution, anb Mnacttle

tl)e properlg vigljta of tl)e partnera n)l)£i£ tl)C2 IjaDC not ttKiiJ tt3

tljorattcr bg an cipress proDision.

In the first place, the contribution may become the

property of the firm out and out, so that upon a dis-

solution the contribution will be divided, like other

assets, in proportion to the shares of the respedlive
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partners. This is the English, theory, but the courts

have discovered no mode of working it out to a logical

conclusion.

In a partnership at will, if one partner contributes

$10,000, and the other his services, and they share

the profits and losses equally, the partner who made

the contribution might die the next day, and the sur-

vivor might legally appropriate $5,000 of the capital

stock, although the whole amount, $10,000, was con-

tributed by the deceased partner. Thus, one partner

contributed a music-hall and tavern, the other contri-

buted no property, but he was entitled to 1-8 of the

profits. Upon a dissolution 1-8 of the music-hall and

tavern belonged to him.'

If this theory be true, and the $10,000 in the case

put were lost in the business, the non-contributing

partner, who has lost nothing but the expedlation of

profit, could not be held to make up the loss to the

partner contributing the capital. Res perit domino.

But the law of England, on the contrary, makes

the non-contributing partner share the loss of his co-

partner, a result consistent only with the theory which

makes a partner creditor of the firm for his contribu-

tion.

The recent English decisions indicate a disposition

to abandon the view that the title to the contribution

is vested in the firm, and to take up with the theory

that a contribution is an advance.^

I, 2S and sg ViB. c. 86 does not create a limited partnership. B, for

;f250 paid him by A, undertook to convey him in partnership 1-8

profits of a music hall and tavern, under 28 and 29 Vi<3:. c. 86, which
B called the l,imited Partnership Adt. No duration fixed for loan or

partnership.—^Partnership at will, and defendant's denial in his an-

swer terminated relation.—A entitled to 1-8 profits during continu-
ance, and to 1-8 of hall and tavern on sale. He intended to be a
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partner, with liability limited to his loan. Syers v, Syers, i App. Cas.

174 (1876).

2. After contributions re-imbursed, assets shared as profits. A & B,
who had been partners, with shares in proportion of 3-1, took in C,
and re-adjusted the interests thus: A 40 percent, B 35, and C 25.

B contributed most of the capital, C a little, and B less. The credit
balances at expiration of partnership were: A|2i4,8i5, B;f58,422, and
C J60, 762, which were made up by crediting the estimated profits each
year and adding interest, with an allowance to A of ^2,500 a year for

rent. A asked for a division of assets according to the contributions.
B and C according to capitals of partners at dissolution.—Contribu-
tions reimbursed with interest, and surplus divided according to

shares of the profits. Binney v. Mutrie, 12 App. Cas. 186 (1886).

The second tteory which has obtained currency is

that the contribution is a loan by the partner to his

firm, in other words, to himself and co-partners, and

is charged as a debt, to be repaid before any division

of firm assets can be made. This theory obtains in

Massachusetts.

It is the Civil law mutuum revived. The contri-

bution is merchandise, which is fungible, and can

not be returned in specie. This is the distindlive

charadleristic of the mutuum. The partner's loss of

title to his contribution, which is merged in the firm

stock, although for temporary purposes, and his ina-

bility to recover it in specie, led to confounding his

position with that of a lender. The idea of a contri-

bution is lost in that of an advance.'

Two partners contributed the capital, and two their

services, each receiving 1-4 the profits. Upon a dis-

solution the firm owed to each contributing partner

the amount he had contributed.'' The firm debt was,

say $100,000. Each partner was liable for one-fourth,

or $25,000. Each contributing partner, after deduct-

ing $25,000 to pay his quota of the loss, is still enti-

tled to recover $25,000, and each non-contributing

partner must pay that sum to equalize the loss. If a

partner is insolvent, the loss is distributed, as a debt,
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among tlie solvent partners. The quota of each part-

ner would be $33, 333-33 M> and the non-contributing

partner would be liable to pay that amount for the in-

demnity of his co-partners. A partner who is out of

the jurisdidion is treated as if insolvent, because the

process of the courts cannot reach him, and his quota

of the loss must be divided among the partners amena-

ble to judicial process.^ The theory ofdebt would make

the contribution carry interest, but the Massachusetts

courts do not allow interest upon the contribution with-

out a stipulation to that efifedl.^ The theory of debt

halts again where they decide that upon dissolution a

partner's title to his contribution revests in him.' He
has the right to seize the assets which remain in the

firm, for his contribution, without first devesting the

joint title by judicial proceedings. This is the pre-

rogative of an owner, for no lender can touch the prop-

erty of his debtor without judgment and execution.

3- This is the French law:
"Si les choses dont la jouissance seulement a it4 mise dans la

" societe sont des corps certains et determines, qui ne se consomment
•'pas par I'usage, elles sont aux risques de I'associ^ propri^taire. Si
'

' les choses se consomment, si elles se detdriorent en les gardent,

"si elles sont destinees a etre vendues, ou si elles out it6 mises dans
" la society sur une estimation port^e par un inventaire, elles sont

"aux risques de la societe. Si la chose a ^t^ estim^e, I'associd ne
" pent r^peter que le mantant de leur estimation." C. C, 1851.
" Si ce sont des choses qui se consomment par I'usage meme qui en

" est fait, comme le vin, I'huile, I'argent monnay^ etc ; car il est de
"regie que la simple tradition des choses fongibles en transmet la

"propriety mSme; en pareil cas la soci^t^ en devient proprietaire et

"par suite elle est debitrice euvers I'associS qui a fait I'apport de
" choses de mfeme nature et qualite, ou de leur valeur." Vav. s. 92,

4. Contribution afirm debt, and each partner liablefor its repayment.
A and B contributed the capital, C and D their services, to the firm.

Bach partner to receive 1-4 the net profits, after deducting interest on
the contributions. The firm dissolved, and A wound up the business,
which resulted in a loss. D was insolvent. A demanded repajrment
of his capital, as a partnership debt. D's defence : His labor became
capital ; but no intention to insure either contribution.—Recovered.
Each solvent partner must contribute equally to repay the capital.

Whitcomb v. Converse, 119 Mass. 38 (1875).
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5. Loss apportioned according to interests of partners within jurisdic-
tion. A, and others, some in Massachusetts, and some who afterwards
removed from the State, formed a ferry company, as a partnership.
The proceeds, less expenses, went to the subscribers pro rata. A
paid money for the firm, and sued the members in Massachusetts for
contribution.—Recovered. Loss apportioned in proportion to inter-
ests, and members out of jurisdidtion disregarded, like insolvents.
Whitman v. Porter, 107 Mass. 522 (1871).

6. Assetsgo on account of, and in proportion to, the contributions, and
each partner must make up the deficit in proportion to his share of the
profits. A, B & C, an infant, who agreed to share profits equally,
dissolved, and made B liquidating partner. He might retain, out of
the assets, his contribution, 14,874, without interest, and after paying
the debts, repay A's contribution, Ji,8oo, without interest, and apply
the balance to C's contribution, f882. The assets were not sufficient

to repay the contributions. A and B claimed that the contributions
should be repaid with interest, that the assets should be shared in
proportion to the contributions, and that each partner should make
up one-third of the deficiency. C's defence: Infancy. That each
partner should have 1-3 of the assets, and make up the deficit in pro-
portion to his contribution.—Assets divided in proportion to contri-
butions, but no interest allowed on them. Each partner liable foi

1-3 of deficiency. Moley v. Brine, 120 Mass. 324 (1876).

7- Partner entitled to repaymentfor his contribution before profits are
computed. A agreed to furnish all the capital, and B his services, in
carrying on a drug store, and divide the profits equally after deduc-
ing interest and expenses, including a salary to B. A contributed
13,300. The firm dissolved, and A's executrix claimed to dedudl
|!3,300 capital, and then take half the residue as profits.—Recovered,
less 1-2 the loss, i. c, depreciation in value of the fixtures. The
contribution becomes firm property, but reverts to the contributing
partner upon dissolution. Livingston v. Blanchard, 130 Mass. 341
(1881).

§32.

M.\)t tI)£orp tl)at tl)e contribution is a kbt l)as been abopteb in

scDtral £itat£0, beaiCica illassa£l)us£tts.

It is recognized in Georgia. The contributing part-

ner, upon a dissolution, agreed to pay all the debts of

the firm. His contribution was construed to be a debt,

and, as such, was embraced in his agreement.^

In Indiana. A partner, who furnished the capital

to eredl buildings and provide the machinery for manu-
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fadluring in partnership, was entitled to colledl from

his co-partner a portion of the loss caused by fire, cor-

responding to his share of the profits.^

In Illinois. The destrudlion of buildings and ma-

chinery was a loss apportioned equally among the

partners, because they shared the profits on an equal

footing."

1. Partner's agreement, upon dissolution, to pay firm debts includes

what thefirm owes him.for his contribution. A contributed skill and
labor, and B contributed property, which would belong to the firm
when paid for out of the net proceeds of the business. Upon dissolu-

tion, B agreed to pay the firm debts, and A made over his interest in

certain assets, including B's contribution. Some proceeds were left

undivided, andB held them as his own. A brought bill for his share
of them. Bill dismissed at the hearing, because it contained no aver-

ment that the proceeds in question exceeded the net proceeds which
were to be applied in payment for B's contribution.—Reversed. Dis-

missal admits fadls set forth in the bill : That the individual assets

belonged to the partners in equal proportions : That B agreed to pay
all debts. This included the firm debt to B for his c<intribution.

Tellyettv. Markham, 57 Geo, 11 (1876).

2. Share in profit and loss measures the distribution of the loss ofcapi-

tal. A and B furnished the capital and C did the work. A received
10 per cent, on his capital, and B and C salaries. Then profit and
loss divided equally, A partial loss of capital.—In account, C must
bear 1-3 of the loss. Carlisle v. Fenbrook, 57 Ind. 529 (1877).

3. Agreement to divide losses includes partial.loss ofcapital. A con-
tributed building and machinery, at 59,600, and B and C, together,

$2,500. Profit and loss divided equally during partnership. Build-
ings destroyed by fire. A charged B and C, each, with a third of the
loss of capital. Defence: Only a loss in excess of capital to be equally
divided.—I/Oss of capital divided equally, Taft v, Schwamb, 80 111.

289 (1875).

In New York the theory has been fully discussed,

and perhaps settled. A partner contributed $2,000

for 3-4 of the profits. The co-partner contributed

$2,000 for 1-4 of the profits. The court accounted for

the excess of profits as a compensation to the partner

for his services. The conjedlure was but a shrewd

guess, while sharing the losses in proportion to the

contributions would efifedl the same result upon prin-

ciple.' In another case, also decided by a lower court,

the losses were distributed, in spite of Judge HoFF-
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man's reasoning in his dissent from the decision in

Hasbrouck v. Childs, not in proportion to the contri-

butions, but in proportion to the profits.^ The Court

of Appeals has recognized the debt theory without

discussion.'

1. Majority: Profits will be apportioned as a return upon contribution,
and as a compensationfor services. Minority .• Losses ofcapital are
borne in proportion to contributions without reference to shares in the

profits. A contributed |2,ooo, and did all the work ; B contributed
jS2,ooo, and did no work, A took 3-4 and B 1-4 the profits. No men-
tion of loss. Partial loss of capital. A claimed half the residue. B's
defence: A should bear 3-4 the loss.—Recovered. Majority: 1-2

profits went to A, as compensation for services, the other 1-2 was
divided between them as partners. Minority: A not a clerk; he
received extra profits as a partner. Equality a presumption of fadt.

In the absence of agreement, profit and loss divided according to
contribution. In such case, if one contributes labor and the other
capital, the jury alone can decide the value of the labor contribution.
Ifmoney is contributed against labor, the two form a joint fund, and
the loss of capital is counterbalanced by a proportionate loss of labor

;

if onlv the use of money is contributed, res peril domino. The con-
tributions and the shares of profit and loss may be in different pro-
portions. Then, as profits are not divided until capital is dedudted,
so losses are not apportioned in the ratio of profits, except for a defi-

ciency beyond capital ; otherwise the partner having the larger share
of profits would guarantee his co-partner's capital pro tanto. Has-
brouck v. Childs, 3 Bosw. 105, N. Y. (1858).

2. Losses shared like profits in absence of agreement. A, B & C manu-
fadtured tubs. A and B furnished fadlory, stock and funds, and C
carried on the business. Card contained the names of all three. The
profits were shared equally. Loss of nearly all the stock. A and B
brought account against C.—Decree. Presumption that losses shared
like profits, unless rebutted. Munro v. Whitman, 8 Hun 553, N. Y.
(1875).

3. Agreem,ent must be clear to rebut the inference of debt. A con-
tributed merchandise, estimated at $15,000; B merchandise at |3,ooo.

Profits and losses, including depreciation of stock and expenses, were
shared equally. A charged B one-half of his capital lost in excess of
B's capital.—Recovered. The clause did not distinctly provide for a
divisi 3n of the assets in proportion to the contributions and relegate
the division of loss to the excess after the contributions were restored,

Jones V. Butler, 87 N. Y. 613 (1882).

The German law pushes the debt theory to its log-

ical conclusion, and makes the contributions carry

interest. The increment goes to swell the profits of

the contributing, and the losses of the non-contribut-

ing, partner.
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Renaud gives the following illustrations : First, of profits, when
both partners contribute. A contributes f i,ooo, B jg.ooo. At end of
the year there is a profit of |2,ooo. A takas I40 interest on his con-
tribution, at 4 per cent, B J360 on his ; in all, jf4oo deducfted before
the net profits of |;i,6oo is divided between them, giving A $1,840, and
B Jio,i6o. Second, of losses. The end of the year shows a loss of
$2,000. As $40 is due A, and $360 B, for interest, the aggregate, J400,
is added to $2,000, and A stands half the loss, or |i,20o, which takes
all his capital, and after dedudting his interest, $40, pays half B's
interest, or $860, to him. Third, of profits, when one partner con-
tributes property and the other does not. A contributes no property,
B $10,000. At the end of the year there is a profit of $2,000. B takes
$400 interest and half the balance of $1,600. He receives his capital,

$10,000, interest, $400, and profits, $800, in all, $11,200. A receives
$800. Fourth. A loss of $2,000 at the end of the year. Each makes
up half the loss of principal and interest. A pays $200 on interest, and
$1,000 on principal, account to B, who also loses $1,200. gommanbit=
gefellfc^aften, §33, pij). 233-4.

§33.

The only theory consistent with partnership is that

the firm acquires the title to the partners' contribu-

tions by reason of the business in which the firm is

engaged, and for its purposes alone. Trade involves

the title as an incident of its fundlion. The owners

are not presumed to part with the title, except for

the purpose of the joint business. The moment the

obje<5l of the joinder is accomplished, the title reverts

to the original proprietor. The use carries the title

by trade necessity, but the co-partner can not retain

it after the trade purpose is satisfied. Upon this

theory the partners share the capital stock according

to their contributions, and share the deficit beyond the

contributions as they share the profits.

(i[l}£ title to tlje fontvibntion, tl)ougI) tnuobeb in its nse bg t\)t

firm, is bitioem tl)£ pavtners separate estate.

Who has the title to a partner's contribution? pro-

voked a controversy ; which began in the middle ages,
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and still continues at the present day. The argu-

ments urged by the disputants made the answer turn

upon the point whether the partner contributed the

property itself, that is, the full ownership of it, to the

firm, or only the use and enjoyment of the property,

while he retained the title in himself. The result of

the discussion was a general consensus of authors.

They united in thinking that the partner contributed

only the use. He retained the title himself^ The
position established by medieval authority is no less

sound to-day than it was when first taken. The
ancient authority has, in recent times, been called in

question, but the reason for doubting the soundness

ofjudgment displayed by the sages of law in settling

the controversy are not tenable. The modern obscu-

rity arises from confoundiiig the substance of the

transaction with its form. The title, when required

by the business, must be vested in the firm, in order

to enable it to deal with or dispose of the property for

the purposes of the business. For this reason the

partner makes a transfer of his title to the firm. The
effedl of changing the title, upon creditors who deal

with the firm, has been stated (§25). They acquire

rights by reason of the firm's dealing with the title.

They rely upon the title which the firm holds out to

them as its own. This is an incident of commercial

business, which involves buying and selling property,

or exerting the powers of proprietorship. But the

partners do not possess the stranger's right to insist

that the title shall belong to the firm. They know
the adlual title, and do not infer a title from the indi-

cia of ownership. Nor is their position changed by
dealing with the firm as owners of the property. The
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partnership is not in fee or for life. The transfer of

property is restridled, like the partnership, to a given

period, or is at will. They know that the title remains

in the contributing partner, subjedl only to the firm's

right to control the title during the partnership. This

is equivalent to the firm's use of the property which

remains in the contributing partner, and at his risk,

though temporarily subjedl to the enjoyment of the

firm.

I. It is sufficient to refer to the authors who give a summary of the
literature upon this point : 15 © [ it cE '§ (gtciuterung ber ^anbecten, p . 394
ei se^. §965; Tropi,ong, p. 6i etseq., §587; Judge Hoffman, inHas-
brouck V. Childs, 3 Bosw. wietseq. The exceptional provision of
the French Code, supra, §31, n. 3, which makes the contributions firm
property, is ascribed to Pothier, who followed AnferiN against the
array of great Civilians. Troplong, supra; Vav., §85-94. The Ger-
man and Austrian codes have followed the French, supra, §29, n. i.

§34.

In Jpcnnspbania \\\t losses of capital are sl)arelr in proportion

to tl)e contributions.

A partner contributed f10,000, the co-partner his

services, and they shared the profits equallj'-. The
capital was lost, and the contributing partner sued his

co-partner for half the loss, $5 ,000. The court refused

to shift the loss, or any part of it, upon the defendant.'

The contribution is the property of the partner. When
the title passes to the firm, either on account of the

nature of the property or the convenience of the busi-

ness, the transfer is made only for the occasion, that is

for the partnership. Apart from the business, the

property belongs to the contributor. He does not
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give his property away after the partnership is ended.

The contribution is limited to the duration of the part-

nership. When the partnership is dissolved the title

reverts to the original owner. The purpose for which

the title was transferred has been served, and the pro-

visional title of the firm is exhausted.

1. Everly V. Durborrow, 8 Phil'a R. 93 (1871).

§35.

^ partial IOS0 of capitol muat be bistributeb accorbing to t[)c

tljeorg of tl)c contribution tol)ifl) prrraila.

The question presents itself frequently where there

has been a partial loss of the firm capital. The loss

must be distributed either according to the theory of a

debt, or of separate titles in the partners. By the debt

theory as the excess of capital contributed by any part-

ner in the case of a total loss must be made up by the

co-partners, so must any partial loss of capital be made
up by the partner who contributes less than his co-

partner in the ratio in which he shares the profits.

The effedl of the plan is to make the partner who
contributes no capital to the firm stock insure the

capital of his co-partner in the same proportion as he

shares the profits.

A contributes $100,000, B his services, and they

share the profits in equal parts. A loss occurs of

$50,000. B owes A $25,000. That is, by the debt

theory, the firm owes A $100,000, but A, as a partner,

owes himself $50,000, and the loss is divided between

them, $25,000 each.
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The English theory vests the title to the contribu-

tions in the partners in the proportion in which they

share the profits, but this theory discloses no reason

to charge the non-contributing partner with half his

co-partner's loss of capital.- Each partner would lose

his half of the joint property, and that would be the

end of it. In the case put, each partner owns $50,000

of the capital, and after sharing the loss according to

his ownership, has $25,000 left. It is inconsistent to

make the partner's ownership in his co-partner's con-

tribution a premium paid for the insurance of the con-

tribution to a corresponding amount. This would

make the contribution a debt which the partner owed,

not a title which he owned. The theory has no founda-

tion in reason, nor is it maintained with the steadness

which indicates a belief in its soundness. A slight

suggestion of a different intention by the partners is

sufficient to supercede the theory and re-establish a

distribution of loss according to the contributions.'

In fadt, the readiness to revert to the separate titles

of the partners, in order to measure a loss of the con-

tributions among them, is proof of a legal instincSl, if

not of a conscious apprehension of the theory which

is consistent with partnership.^ The theory does not

prevent the partners from dividing the assets in a pro-

portion different from the ratio of contributions, ifthey

see fit to make such a contradl. The theories which
have been adled on are inferences drawn by different

judges from the conception entertained by .them of the

partnership relation, and are superceded by any agree-

ment made by the partners.' The inference is made
only in the absence of an agreement by the partners

upon the point.
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The question does not afifedl third persons, and is not

aflFedled by their right to make the contribution firm

property for themselves. The question relates to a

domestic arrangement between the partners, and is lim-

ited to their rights. The adjustment is made subj edl to

the claims of third persons, and embodies the ultimate

settlement between the partners after all claims against

the firm have been disposed of. The intention of the

partners regulates the matter; which is confined to

themselves, and controls the construdlion of the courts.

If the contribution belongs to the partner making
it, the title will measure the loss. He takes the risk

of his property, which he staked in the business. As
each contributing partner does the same, a partial loss

of capital is divided between partners in proportion to

the amount contributed by them.

The contributions of two partners were as three to

one, A $9,000, B $3,000, biit the profits were divided

equally. The partial loss, $3 ,000, was divided between

them in the ratio of 3 to i. $2,250 by A, $750 by B,

the assets left being the property of each partner in

the proportion in which he contributed them, A
$6,750, B $2,250.'

I. In England, the partners agreed to divide the assets

according to their interests in them. The English con-
strudlion makes the interest of a partner in the capital

stock correspond with his share of the profits, but the
agreement indicated, it was thought, an intention to

divide the assets according to the contributions made
by the partners, and superceded the construdlion of law.
Partners' agreement to divide surplus assets according to interests

in thefn overrides legal construEiion of provision to share profit and
loss equally, and divides assets according to contributions. A & B,

J)artners, agreed to share profits and losses equally, and, upon dissolu-
tion, to divide the surplus assets according to their interests in them.
The contributions byA& B were as i to 2, and carried interest. Either
partner, who might let his profits accumulate, would be paid interest
'•n the additional capital. B made advances, apart from his contribu-
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tion and accumulated interest. On settlement, the assets amounted
to ;^3,ooo ; A's capital to ^830, and B's to ^4,000. B, who wound up
the business, took the assets for his excess of capital. A sued for a

share of the assets proportioned to his capital.—Recovered. The
assets are' the capital, and distribution according to interests in them
is according to contributions, and excludes equal liability for them as

debts ; which must be paid before equal distribution ofprofit and loss

could be made. The advances, independent of contribution, charge

both partners equally, as a debt. Wood v. Scoles, L. R., i Ch. 369
(1866).

2. A partner, contributing $75,000, guaranteed his co-

partner, contributing #10,000, profits to the extent of

$10,000 the first year. The year showed a loss of|io,ooo.

The guaranty reversed the Massachusetts construdlion of

law, and made the guarantor pay his co-partner $10,000,

instead of coUedl $5,000 from him.
Guaranty of profits consistent with partnership. A contributed

$75,000, and B |io,ooo. Profit and loss to be divided equally during
continuance of firm. For first year A guaranteed B that his profits

should not be less than |io,ooo; notwithstanding losses to any extent.

Dissolution at end of first year, and loss of about Jio,ooo.—B took
$10,000, and remainder divided between them, "according to their

respedtive proportions." Grant v. Bryant, loi Mass. 567 (1869).

3. A supercargo, paying $1,000, stipulated for a salary

and a fifth interest in the ship and cargo, which cost

between $15,000 and $18,000. The agreement was suffi-

cient in Massachusetts, where a non-contributing part-

ner has no title to firm stock, to give him title to 1-5 of

the assets.
Agreement will regulate a partner''s share in the firm property,

independent of the amount of his contribution. By the articles, B
furnished a vessel and cargo, at a cost of from $15,000 to $18,000, and
A was supercargo, at $50 a month and 1-5 interest in vessel and cargo,
for which he paid $1,000. On dissolution, A claimed 1-5 interest in
the property.—Recovered. Partnership, with 1-5 interest to A, jiot-

withsiandiug salary and the disproportion of his cash contribution.
Julio V. Ingalls, i Allen 41 (1861).

4. Christmaa v, Baurichter, 10 Phil'a R. 115 (1874).

§36.

^\\t ratio of profits, if not fiieti bg agreement,' mill be ascer-

tained bg tl)e furg, in orlicr to be aoailable as a stani&art! for

distributing tl)e loss of tapital among tl)c partners.
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No ratio may have been agreed upon for sharing

le profits. In this event the Code Napoleon enadls

:

That when the contradl of partnership does not de-

termine the share of each partner in the profits or

losses, his share is in proportion to his contribu-

tion."^ This provision embodies the general view

F Civilians in reference to a partnership for gain.^

ut the German Bmpire, as well as the Austrian, has

iopted, in the absence of a different agreement, the

lie of equality for sharing the profits of a business

artnership. The Commercial Code says : "Profit or

loss, in default of any other arrangement, is divided

among the partners by heads."* The Bnglish plan

;fers the ascertainment of the parts to the jury . That
leans a reference to the men engaged in such a busi-

ess, who are alone competent as experts to testifywhat
Lements enter into a determination of the question.^

lut sharing the profit and loss does not mean sharing

le contributions. They are between the partners

;parate estate, and the firm looks for its profits to the

iirplus which is left after the partners have re-taken

leir contributions, and makes up the deficit which

;mains after the contributions have been lost. It is

aly when the amounts contributed by each partner

re not known, andean not be ascertained, that the ratio

F profit and loss measures the interest of the partners

1 the assets which belong to the firm, because they

mnot be identified by the partners. There is no pre-

imption of law, and the presumption of fac?t arises

aly on default of any clue to the intention."

I. Profits shared according to contributions by contraSl. C, in expedla-
tion of a Government contradl, agreed with A & B to furnish half the
capital, and they one-fourth each, in order to carry it out, and to share
the profits and losses according to the contributions. C furnished no
capital. A & B, -who supplied the capital and did the work, claimed
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the sum which C recovered from the Government.—Judgment for A
& B. Hobbs V. McLean, 117 U. S. 567 (18S6).

2. " Lorsque I'adle de societe ne determine point la part de chaque
"associe dans les benefices of pertes, la part de chacun est en pro-
" portion de sa mise dans le fends de la societe. A I'egard de celui

"qui n'a apporte que son industrie, sa part dans les benefices ou dans
"les pertes est regime comme si sa mise eut ^te egale a celle de I'as-

"socie qui a le moins apporte." C. C. 1853.

3. 17 Duranton, Cours de Droit Franjais, 438.

4. ®er (Detoinn ober SSerluft toirb, in grmangetung einer anberen S3etein=

barung, unter bie ©ejellfc^after noc^ iSbJjfen Sert^eilt. Com. Code, §109.

5. In default of agreement,jury settles division ofprofits andpresuines
equality, unless inconsistent circumstances appear. Court below re-

ferred to jury the fadt of partnership, and, in default of agreement,
the proper division of profits.—Submission sustained. In the absence
of agreement, the jury, or the judge sitting as a jury, must find the
probable intention. Equality a presumption of fadl, which becomes
controlling in default of all guiding circumstances. Tomson v. Camp-
bell, 5 Wilson & Shaw 16. s. c, Thomson v. Williamson, 7 Bligh 432
(1831).

6. Contributions and shares in profits presumed to be equal. A, B & C,
partners by oral agreement, each contributing personal and real estate:

A and B 350 acres each, and C 640. With the proceeds of the real
estate they purchased a ferry franchise and property, which, on dis-

solution, formed the chief asset. The evidence indicated that D was
also a partner. There was no agreement for a division of the profits,
and the amounts which each contributed were apparently not proved.
A and B, in account, claimed against C a 2-3 interest in the assets.

—

Each received a 1-4, because, in the absence ofproof, the shares were
presumed to be equal. Knott v. Knott, 6 Oregon 142 (1876).
Partners share <!tock andprofits equally. A & B, partners. B died,

and A was his adminstrator. No agreement fixing share of stock or
profits.—Equal shares. In absence of agreement, shares presumed
equal. Unruh's Estate, 13 Phila. 337 (1880).
Presumption of equality in capital and profits. A & E, partners,

submitted to arbitration. By the award, uncollefted assets were di-
vided equally, A had a claim against the firm.—B owed 1-2 the debt.
There being no evidence of the partners' interests in profits or capital,
their shares were presumed to be equal. Farr v. Johnson, 25 111. 522
(1861).

Partners' interests presumed equal. A, B & C owned a farm in
common, and managed it in partnership. A lent money to the firm.
His executor brought account against B & C. A entitled to credit
for his loan. There being no evidence, the interests presumed to be
equal. Roach v. Perry, i6 111. 37 (1854).

§37.

(tlie onln pttnliaritg of a special partner's contribution is tl)e

statittorn requirement, tijat it must be mabe to tl)c firm.
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The construdlion put upon the statutory mandate,

enadled to enforce the special partner's contribution,

is a marvel of hermeneutics. The courts do not

recall the historical fadl that the partner who does

not join in the management of the business, but

makes a special contribution, has never been charged

with unlimited liability by the Law Merchant, which

England adopted. Having lost sight of his original

status, they regard him as an exceptional freak of

legislation, and proceed to put him outside the pale

of judicial reasoning. Whenever a special partner's

rights are at stake, trifles become the staple of argu-

ment, and captiousness the ruling spirit. The finical

objedlions constantly taken, in order to charge the spe-

cial partner with unlimited liability, are incompre-

hensible, especially in contrast to the encouragement

given to de faElo corporations (§24), which are advo-

cated when they are admitted to be usurpations.'

The reason alleged for extirpating a special partner-

ship applies, with the added force of numbers, to de

faHo corporations, and adds a new gloss to the biblical

aphorism, "strain at a gnat and swallow a camel,"

and exemplifies in law, the domestic economy, which

"holds in at the spigot and lets out at the bung."

Even the member of a legal corporation, who claims

exemption from any liability beyond his contribution,

can make out his immunity only through the pedigree

of the special partner.

In an admirable summary of the authorities, BATES
has stated how, though that was not his purpose, the

statutes enadled in the different States, to re-establish

the special partnership, which the courts originally

excluded, have been used by them to frustrate the
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intention of the parties to this commercial contradl.^

Out of the letters of the Statute, as SwiFT did out of

the letters of the paternal will,' they made for a com-

mercial enadlment an artificial construdlion, which

ignored its raison d^iire.

Special partnership embodies a principle necessary for

the developement of modern law. It is a general principle

of the commercial law of Europe, and of America." The
courts of England, however, excluded special partnership,

although they professed to adopt the I^aw Merchant. The
legislature intervened, to corredl the blunder and to re-

establish a limited liability in commercial enterprises."

But a statutory is not equal to a judicial developement,

and no discrimination was made between the joint stock

companies which could be organized under general stat-

utes. The association exists on the continent of Europe
without legislation, either as a limited or as a special

partnership. Each kind may be formed with joint stock,

and the shares will represent the interests of the partners.

The special partnership is called Societk en commandite

par aSlions, or ©ommanbitgefeHfc^aft auf 2lctien ; the limited part-

nership, socittk anonyme, or aictiengefettjcfjaft. The vital dif-

ference between them was overlooked by Parliament.

The exemption from unlimited liability in a special part-

nership organized as a joint stock company extends only

to the members who take no part in the management of the

association," but extends to every member of a limited

partnership so organized. Two evils resulted from the

refusal of the courts to recognize the institute as part of

the Law Merchant. First: They abnegated the judicial

fundlion, which consists in working out the principles of

law into a coherent system, and brought about what they

professed to abhor. They drove away applicants who, for

refuge, went to the legislature, which permitted partners

to organize as a company, and restridl their liability to

the amounts contributed. Second: The community lost
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the intelligent diredlion of the courts in working out the

principles of partnership law. The security and efficiency,

which result from the -unlimited liability imposed by the

commercial law upon the managing members of a special

partnership association, have been abandoned. It is the

want of this wholesome restraint, and ofthe caution induced

by it in transacting business, that accounts for the exhibi-

tion witnessed, unfortunately on a grand scale, of specula-

tion and corruption, by companies which have been improvi-

dently substituted for special partnership associations. A
further evil resulted from throwing upon the legislature the

work which belongs to the courts. The exemption from

liability, as it was acquired by statute, was mistaken for a

State prerogative, and a joint stock company lost, in general

estimation, its distindlive character as a private organization,

and became the delegate ofa public franchise. This miscon-

ception obliterated the distindlion between a corporation and

a company,* and led parties to seek incorporation, which

was the avowed grant of a franchise. The universal resort

to incorporation for private enterprises, led the State, from

weariness, to abandon the grant of charters, and to permit

self-incorporation under general statutes. The State, over-

taxed by the applications for incorporation, abnegated its

prerogative and deprived itself of an essential function.

The State has lost its initiative in public enterprises, and

has granted indiscriminately to private associations the

sovereign prerogative, which, by right, can be exerted only

for a public use, or for the common benefit of all.
®

1. In his dissenting opinion, Pa. R. R. v. St. Louis, A. & T. H. R. R. Co.

,

(?24, note 7) Mr. Justice BRADl,EYurged that the ursurpation of a fran-

chise was equal to a charter. This redu^lio ad absurdum is in glaring

contrast with the refusal to admit a special partner' s legal status, unless

he sets it up by way of defence. Fhe plaintiff is entitled to assume
that he is not a special partner, and toproceed againsthim as ageneral
partner. B special, C and D general, partners. A sued all three for

goods sold the firm. B's defence: A special partner. A offered to

prove B's non-compliance with statutory requirements.—Competent.
Adlion lay on general liability as partners. It is only the defence

which puts A to proof of B's failure to comply with the Statutes.

Sharp V. Hutchinson, loo N. Y. 533 (1885)

2. The Law of Limited Partnership, by Ci,EmenT BaXES, 1886.
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3. Swift puts the case of three sons, who were embarrassed by a
command imposed by their father: "The paternal will was very
"precise, and the main precept in it was with the greatest penalties
"annexed, not to add to or diminish from their coats one thread,
'

' without a positive command in the will. Now the coats their father

"had left them were, it is true, of very good cloth, and besides so

"neatly sewn, you would swear they were all of a piece; but at the
"same time very plain, and with little or no ornament, and it hap-
" pened, that before they were a month in town, great shoulder knots
'

' came up ; straight all the world wore shoulder knots ; no approach-
" iug the ladies r«^/fej without the quota of shoulder knots. . . .

" Our three brethren soon discovered their want, by sad experience,
"meeting in their walks with forty mortifications and indignities.
"

. . In this unhappy case they went immediately to consult their

"father's will, read it over and over, but not a word of the shoulder
"knot: What should they do? What temper should they find?
" Obedience was absolutely necessary and yet shoulder knots ap-
'

' peared extremely requisite. After much thought one of the broth-
"ers, who happened to be more book learned than the other two
"said, he had found an expedient. It is true, said he, there is noth-
"inghere in this will, totidem verbi!:, making mention of shoulder
"knots; but I dare conjedture, we may find them, inclusive gx tjti-
'

' dent syllabis. This distin<ftion was immediately approved by all

;

" and so they fell again to examine ; but their evil star had so direfted
" the matter that the first syllable was not to be found in the whole
"writing, upon which disappointment, he, who found the former
'

' evasion took heart, and said, Brothers, there are yet hopes ; for
"though we cannot find them totidem. verbis, nor totidem syllabis, I
'

' dare engage we shall make them out tertio modo, or totidem Uteris.

"This discovery was also highly commended, upon which they fell
" oncemore to the scrutiny, andsoon picked outS, H, O, U, L, D, E, R;
"when the same planet enemy to their repose had wonderfully
" contrived that a K was not to be found. Here was a weighty diffi-

"culty, but the distinguishing brother for whom we will hereafter
'

' find a name, now his hand was in proved by a very good argument,
"thatK was a modern illegitimate letter unknown to the learned
'

' ages, nor anywhere to be found in ancient manuscripts. It is true,
"said he, the word Calendae hath in Q. V. C. been some times written
"with a K but erroneously ; for in the best copies it has been ever
" spelt with a C. And by consequence it was a gross mistake in our
"language to spell knot with a k but from henceforward he would
" take care it should be written with a C. Upon this all further diffi-
" culty vanished. Shoulder knots were made out to be clearly jure
"patertio." Swift's Works, "Tale of a Tub," III Vol. 82, ed. 1803.

The courts took the statutory language, and spelt out the

word N, O, N, D, E, S, C, R, I, P, T, for the special partner.

They did not classify him as a partner, except to vidlimize

him for the non-observance ofany trifling formality, but they

treated him as an anomaly in law. If the legislature had
not enadled him a partner, the profession would have made
him a creditor.' As it is, he runs the gantlet of the Pro-

fession. ^
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a. "Au fonfi, objedtera-t-on que la limitation de la responsabilitd aux
"mises des associes est contraire ^ ce priucipe du droit civil d'aprSs
" lequel quiconque s'oblige tous ses biens? Mais ce priucipe
" n'est qu'une rSgle gdndrale, susceptible d'Stre ainendee par conveu-
'

' tion ; car il est incontestablement permis de limitersou engagement
'

' £l certain biens; cette limitation, (jui devient la r^gle dans les societ^s
" commerciales, serait valable sL titre d'exception, dans les societes
" civiles ordiuaires, et obligatoire vis-a-vis des tiers si elle etait connue
" d'eux. Or cette connaissance leur sera donnee au moyen de la pub-
"licite exigee par la loi commerciale. " Vav., s 348.

Special partnership is not a kind of partnership, but is a modifica-
tion of general partnership. -Marshall v. Lambeth, 7 Robinson l,a. 47
(1844).
Foreign special partnership recognized by comity. B, special, and

C and D general partners, in Cuba, trading as C,, D & Co. B, who
had never afted or held himselfout as a partner, failed to observe the
statutory requirements of contribution in cash, and of recording cer-

tificate, which were held direcftory in Cuba, A lent the firm money
in N. Y., and sued B as a general partner.—Judgment for B. Cuban
special partnership recognized by comity. King v. Sarria, 69 N. Y. 24
(1877).
Foreign process against special partnership regulated by foreign

law. B, general, and C, special, partners, who tracked, in Massachu-
setts, in B's name, suspended payment. D, a Massachusetts creditor,

attached debts due the firm B, in New York, Alabama and Arkansas,
and recovered the claims. A, B's assignee in insolvency, sued D for

the amount colleAed.—Judgment for D. Though equity would not
let D obtain a privilege by attaching insolvent's property in another
State, the law does not take away the privilege when thus obtained.
The attachments against B bound the firm, because the Massachusetts
Statute made B's name the firm designation, and, although without
extra territorial force, is recognized as the law of the partnership.
Though attachments invalid and payment by garnishees voluntary,

A could not recover from D; the judgments cannot be impeached
in this collateral suit. Special partner, if unknown, should no more
be joined as defendant than dormant partner. Lawrence v. Eacheller,

131 Mass. 504 (1881).

b. Law of Partnership, by NaThaniei, Lindley, i vol. 6, et seq.

C. RENAUD, §13, p. 94.

d. "Confirmatio (apud Anglos 'charter') Societatis a Principe impe-
"trata num ad valorem coutradlus requiratur, fluftuat sententiajuris-
"consultorum. Alii enim utique eam desiderant, alii omitti posse
" aiunt, alii pro casuum diversitate mode hoc modo illud statuunt
"verum esse. Re accuratius perpensa verius mihi hoc visum est.
" Distiugueudae sunt societates innominatae ex diversitate operis,

"quod faciendum suscipitur. lUae enim, quarum finis est, ut res

"aliqua negotiumve ad imperantis jura pertinens expediatur, valide
" iniri absque Principis assensu nequeunt. Ita ad rem metallicam
"exercendam, ad Salinas struendas non sufficit privatorum conveutio,
"quoniam regalibus ista accensentur; neque ad canales fodiendos
"ferreasve vias sternendas sufficit societas privata, quia territorio

"opus est et inviti ad vendendos fundos domini expropriationis lege
'

' compellendi sunt. Huiusmodi igitur societates validae esse absque
" confirmatioue non possunt, quia antequam haec impetrata est,

"parum constat, liceatre opus perficere nee ne." Societates Innomi-
natae, by Dr. Fred. Fransc. Fussel, ch. Ill, ?3, Lipsiae, 1842, This
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view is consistent with that of the Faculty of Leipsigjurists :
" Quae

"societatem anonymam statuit esseuniversitatem, additque, padtum,
" quo constituantur uuiversitates, jure Romano uon insignitum uom-
" ine peculiari, non aliud esse, ac quodiu constituendarepublica'pac-
' turn uuionis et ordinationis' soleat dici ; ipsam universitatem ab eo,
" inde momento existere, quo membra, se earn pro constituta habere,
" declaraverint ; confirmationem publicam nonnisi positivo jure Ro-
"manoet particular! requiri, ideoque etiam absque hac a membris
"ipsis coniundtionem illam pro universitate esse agnoscendam.

"

Societates Innominaiae, supra, §4, n. 23.

Sa§ atctientoefen, Son 23. 21uer£)ac% 1873, \ip. 3^.

e. "The General Assembly shall not pass any local or special law . .

" creating corporations, or amending, renewing or extending the
'

' charters thereof, , . , nor indirectly enadt such special or local
" law, by the partial repeal of a general law." Constitution of Penn-
sylvania, 1874, Art. Ill, §7.

/. Special partner's interest a chose in aElion. A, B and C, special

partners, D general partner. On E's execution against A, sheriff

sold his interest in the firm to B, without levy upon or view of the
stock. A claimed the share.—Recovered. His interest a chose in

adtiou, and, therefore, not subjedl to execution. There could be no
levy on the stock to sell special, like general, interest, because
special partner has no right of control over firm property. Resem-
bles a debt rather than an interest in property, or even a share of
corporate stock. Probably not a debt at all. Harris v. Murray, 28 N.
Y. 574.(1864).

Specialpartner cannot claim re-payment of loan made apart from
his contribution, until firni creditors are satisfied. Special partner,

A, lent money to the firm beyond his contribution, and claimed as a

creditor against the fund in the hands of B, the receiver. Defence

:

Statute postpones A to firm creditors. Reply : Loan made not as a
contribution, but as an independent transadlion.—Judgment for B.

Statute makes no distiuAion, but puts all loans on the footing of the
contribution. White v. Hackett, 20 N. Y. 178 (1859).

g. ExaB. compliance with statutory requirements necessary to proteB
specialpartner. B, general, and C, special partner. All the statutory
requirements were observed, but the advertisement contained a mis-
print of the amount contributed by C, which was announced as f;5,coo,

instead of f2,000. A sued C, as general partner, lor goods sold to the
firm.—Recovered. General liability the penalty for the inaccuracy.
Argall V. Smith, 3 Denio 435 (1846).

A et al. sued B, special partner in C & Co. Affidavit of C, for

renewal of partnership, stated that B had contributed |5o,ooo, and it

"remains in the common stock of said firm."—Liable. Affidavit

insufficient, because it did not explain the state of the contribution.

Haddock V. Grinnell Manuf'g Corp'n, 16 W. N. 549 (1885).
Change of place of business, without recording certificate, charges

special as general partner. Insolvency of surviving partner, found
but not defined, presumed to be total afterjudgment against surviving
and executors of deceased partner. B, general, and C, special, part-

ners, in New York. Firm moved its place of business to Kings Co.,

but did not record a certificate there. A sold goods to the firm in

Kings Co. , and sued B and executors of C. Referee foundB insolvent.

Defence: Insolvency ambiguous. Plaintiff must show total insolv-

ency, or execution unsatisfied.—Recovered. C liable as general
partner. C should, at the reference, have compelled A to prove that
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he had exhausted B's resources. Afterwards, total insolvency is

presumed, in order to uphold the judgment. K.iper v Poppenhausen,
43 N. Y. 68(1870).

Special partner becomes general by disposing offirm assets after its

failure. ContraH to payfirm liabilities not merged in indemnity to

firm, and to contraEling partner. C agreed, in April, 1872, to furnish
means and merchandise to carry on firm of B & Co., and indemnify
A, the special partner, if he would continue his contribution for two
years. B & Co. failed in May, 1872, and all the partners were ad-
judged bankrupts. C assigned for creditors, to D & Co., and all his
creditors joined in the deed in November, 1872. Then a settlement
was made among all the parties : A gave up the agreement of April,
surrendered claims against C, agreed to pay commercial paper nego-
tiated for B & Co., and paid C $37,000. The bankruptcy proceedings
were dismissed by consent. B & Co. assigned their assets to C, who
agree:! to pay B & Co.'s debts and indemnify B & Co. and A. D &
Co. guaranteed C's contradl. A sued D & Co. Defence : As A did
not pay debts, he cannot claim reimbursement.—Contract to pay
independent of indemnity, and covered liabilities. A, by joining in
assignment of B & Co. and advancing money to C, became liable as
general partner, and, as such, had been adjudged bankrupt by final

decree. A obtained relief, C firm assets and A's cash to meet his
liabilities, and D & Co. possession of C's property. Guaranty part
of settlement. C would have recourse in equity for endorsement
made for B & Co. Farnsworth v. Boardman, 131 Mass. 115 (1881).

Creditor ofgeneral partners, without knowledge ofthe specialpart-
nership, may hold firm, assets received in satisfaBion of his claim
against a firm creditor's attachment. A dissolved partnership with
B and C, as carriage makers, and took their note for his balance of
account. B & C continued the business alone for a month, and then
formed the new partnership of B & Co. , with D, E and F as special

partners. B and C sold A, who did not know of the special partner-

ship, three carriages, in payment of their note, which A surrendered
to them. G, creditors of the special partnership, attached the car-

riages as its property, and A replevied it. Defence : B and C could
not appropriate firm assets to the payment of their separate debt.

—

Recovered. The special entrusted the general partners with authority
to dispose ofthe firm property as their own, and their separate creditor

may receive from them, in payment of his debt, firm assets, which he
believes, from their apparent ownership, to be their individual prop-

erty. A and G both innocent parties. G is identified with B & Co.

,

who enabled B and C to deal as owners, and must bear the loss. Locke
V. Lewis, 124 Mass. i (1878).

The whole machinery of the Statute has but one purpose,

that is, to notify strangers, who is the special partner, and

what is his contribution.'* If they already know these two

fadls, their knowledge dispenses with the notice for which

the Statute provides. The Statute could not be misunder-

stood, for it enabled the commercial principle, which pre-

vailed everywhere else, in order to make it a part of the

Common law. The beacon light of experience was equal

to the illuminated pathway of the Israelites: "The Ivord

89



§37- Antecedents. Pt. i, Ch. 2.

'

' went before them by day in a pillar of cloud, to lead them
'

' the way ; and by night in a pillar of fire, to give them
"light: to go by day and night."' Men trusted to the good

faith of the judges in applying the language to business

transacftions. How the commercial world was deceived is

shown in the business wrecks among special partners.

L,ook at the method of construdlion resorted to by the

courts. The Statute requires a contribution. The special

partner is made to pay it, and his co-partners to swear to

the payment on the date of the contra<5l of partnership, or

of its renewal, otherwise the payment counts for nothing.

The special partner may be in Europe on that day. The im-

possibility is no excuse for non-compliance. If the special

partner anticipates the difficulty, and obviates it, by giving

his check in advance, he is denounced for seeking to defraud

the Statute, and the partners are charged with perjury,

although both check and affidavit relate to the date of part-

nership, and are good at that time.'

h. Statutory requirements, omitted in forming special partnership,
must be constituents of it, in order to charge special as general part-
ner. B was special partner, and received a percentage on gross sales,

instead of a share in the profits. He once consulted with the general
partners, and telegraphed the standing of the firm to N. Y. Minor
requirements of the Statute were not observed in forming the part-

nership. A, et al., sued B, as general partner.—Not liable. Record
of special partnership ample protedtiou to creditors, and irregulari-

ties, not inconsistent with special partnership, disregarded. Tele-
gram might have been sent by a stranger. Ulman v. Briggs, 32 La.
An. 657 (1880).

i. 2 Moses xiii; 21.

j. Statement and payment of special partner"s contribution must coin-

cide in date with the contract of partnership. B special, C and D
general partners. Certificate and affidavit, 23 December, 1870, stated
amount of contribution paid in cash for partnership, to begin i Jan-
uary, 1871. B gave his check, 31 December, 1870, which was paid 2

January, 1871, the 1st being Sunday. A sued B, C & D on promissory
note of firm.—Recovered. Certificate and affidavit not read as of the
date to which they referred for commencement of the partnership.
Durant v. Arbendroth, 69 N. Y. 148 (1877); 97 N. Y. 132 (1884).
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§38.

Jf tl)e contribution main to tl)£ finn bn a partner tonsiBta of

fungible propcrtg u)l)icl) boes not belong to l)im, but roljicl) \]as been

put into \)\3 l)auli3 for use, tl}e owner cannot reclaint it irom tl)e

tirin.

The transfer of title by tlie partner to the firm does

not exceed his authority, as it is a use by the partner

in conjundlion with his co-partners, and the firm ac-

quires by the use a right to the property. If the owner

deposits money, or its equivalent, with the partner for

use by him, the deposit is in effedl a loan, but not to

the firm. A debt results from the use of the deposit

by the partner in the business, and the owner must
look only to the partner as his debtor. The firm,

although it uses the deposit as capital stock, does not

owe its value as a debt to the proprietor.'

I. Firm's use of gold deposited with partner for use by him, does not
charge thefirm. A sent gold dust from California to his sister B, the
wife of C. D, the partner of C, urged both A and C to use it as stock,
but A lent it to C, and it was used in the business. C died, aud A sued
D.—No aAion lay. The fund was contributed by C, and the firm was
not liable for it. Donnally v. Ryan, 5 Wr. 306, Pa. (1861).

§39.

(iTlje element of trust, if complicateii tuitl) tl}e contribution, clianges

tl^c cljaracter of tl)£ transaction.

Upon what theory does the law charge a trustee

for the profits which he makes by trading with trust

funds? It has been said: The law does not suggest

a breach of duty and impute it to the trustee, but

adopts the natural inference that he is adling in the
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performance of his duty. The profits belong to the

beneficiaries, because the trustee adted for them in

trading with the trust fund. The aft being done on

behalf of the beneficiaries, they are entitled to ratify

it. The right of eledlion results from the trustee's

adl of trading for them with the trust fund.* But the

trustee's conduct does not admit of such an explana-

tion. He is prohibited by law from doing the aft

which is alleged to be a performance of duty. With
the prohibition staring him in the face, he refuses to

invest the fund in legal securities, as he is directed to

do, and disobeys the injundlion of the law. He pro-

ceeds a step further, and embarks in a speculation

with the trust fund. The adl of the trustee is a viola-

tion of law and a breach of the trust by him. The
only performance of duty which he could make would

be a legal investment of the fund. Anything else is

the non-performance of duty.

A partner, therefore, who holds trust money, with

no authority to contribute it to a firm, and who does

nevertheless employ it for that purpose, commits a

breach of trust.^ The trustee might invest the trust

fund in a partnership without an intention to defraud

the cestuy que trusty but the contribution would not be

a lawful investment. There would be no tangible

security for a return of the fund, not even a promise

to repay it by the partners. The money would be at

the risk of the business, in other words, a speculation.

1. Lord Ardmillan's opinion, Laird v. Chisholm, 30 Scottish Jur,

584 (1858).

2. Ward may reclaim the funds which guardian used as a partner in
hisfirm, from, assignee for creditors. B, guardian of A, put ward's
money in the firm of B & C. B died insolvent, and his sureties were
also insolvent. C assigned for creditors to D. A brought bill against
C and D, to recover trust funds in preference to creditors.—Recovered,
Carter v. Lipsey, 70 Geo. 417 (1883).
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§40.

(iTlje ortinarg conscqumre toljkl) folloros tl]e misuse of trust

fuubs, enables tlje cestuy que trust to reclaim frcim tl)c firm tlje

moneg tontributeb to it bg tl)e trustee-

It is only a purchaser for value and without notice

who prevents a pursuit of the funds. He is protedled,

and the cestuy que trust then looks to the considera-

tion as a substitute for the property. The firm can-

not deny the cestuy que trust''s right, and claim to be

considered a purchaser for value and without notice,

from the partner, who contributes the trust funds.'

The firm is not a person existing apart from its mem-
bers, but an aggregate of the partners. The contribu-

tion does not pass to the co-partners, and enable them
to claim it as purchasers, for then it would be their

separate estate. So far as the separate estate, from

which the consideration moved, is involved, they are

entitled to protection, and would be exonerated from

liability, were it not for the nature of the C. L. contradl

(§ 102). But the contribution remains the property of

the contributing partner, shared, during the partner-

ship, with his co-partners. The cestuy que trusty in

reclaiming it from the firm, takes it back from the

trustee, and from his co-partners, who have paid noth-

ing for it out of the joint estate, but simply added

something to it in the joint stock. The firm, there-

fore, is a volunteer, and by the doctrine of equity the

trust fund, if it is identified, may be followed into the

hands of the trustee, or of a volunteer, or even of a

purchaser for value, if he had notice of the trust.

The chara(?her of a partnership is often overlooked,

and the attributes of a person are inadvertently given
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to the firm. It is said that a partner may lend trust

funds to his firm, and if his co-partners are ignorant

of the breach of trust committed by him in making
the loan, they will not be afifedled by the breach, but

will be entitled to hold the funds as firm property, for

which they will be indebted only to the co-partner as

a lender,^ who will alone be liable to the cestuy que

trusts But the distindlion taken between a loan and

a contribution of trust funds by a partner to his firm,

has no foundation. If there were any difference,

the tort of a partner in acquiring his contribution

would afifedl his co-partners the least. Inasmuch as

the contributioti is an independent transadlion, ante-

rior .to the partnership, it might be urged that the co-

partners should not be implicated by the partner's

fraud. But no such argument could be made when
the partner procures money after the firm has been

formed.^ He cannot acfl in an independent capacity,

for he represents the firm, which must necessarily be

affedled by his knowledge acquired in the very trans-

action.

1. The suggestion of Mr. JUSTICE 1,indi,ey, i Partnership 329.

2. I/ORD Justice James speaks of the eleflion between interest and
profits in the case of "an adtual loan by a trustee in breach of trust
to himself and others," meaning partners. Vyse v, Foster, I,. R. 7
Ch. 334 (1872).

3. Partner's tise oftrustfunds in hisfirm does not charge it. B, in New
York, and C, in New Orleans, partners. B went surety for A. Upon
debtor, D's, default, he gave for A's security an order to B, though in
B & C's name, for merchandise, which B, without C's knowledge,
•sold and applied for the firm. A's assignee brought assumpsit against
B. Defence: Non-joinder of C.—Recovered. B's separate debt, and
C not made a co-debtor by application of trust fund for firm. Jaques
V. Marquand, 6 Cowen 497, N. Y. (1826).

4. Trustfunds lent to a firm by a partner charges it, although repaid
to him and subsequently embezzled, B & C, partners. B, receiver of
A & Co., lent its funds to his firm, with C's knowledge. The funds
were returned to B, and embezzled by him. A & Co. brought bill

against B & C.—Liable to account. Misapplication charged firm, and
repayment to partner no exoneration. Ryan v. Morrell, 2i Reporter
273, ICy. (1885). Infra §41, notes i and 4.
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Trust funds put by trustee partner in his finn creates a firin lia-

bility. B, administrator, and also guardian of E, lent funds of dece-

dent to firm of B, C & Co., which became insolvent, and executed a
note for the loan, and a trust-deed of lands to secure it. Firm cred-

itors attached the lands. A foreclosed.—Recovered. Firm liable for

fund, and security binding. Bush v. Bush, 33 Kan. 556 (1885).

Partner's conversion of trustfunds tofirm use makes the partners
liable to the cestuy que trust. B, United States deputy colleftor of
internal revenue, with knowledge of C, his co-partner, converted
money received by him to the use of firm B & Co., which, becoming
insolvent, executed a judgment bond of indemnity \.oT)etal., sureties

on B's official bond. Judgment entered up, and firm stock sold. A
et at. enjoined E, sheriff, from paying proceeds of execution to D et al.

—Bill dismissed. Wharton v. Clements, 3 Del. Ch. 209 (1868).

§41.

WL\t cestuy que trust mag xaoxat tl)e tort of \\)t partner in

misappropriating tl)£ trust funbs, anb retoDtr of tlje ttrm in

assumpsit tl)£ procKiJs ustb in tl)£ business.

The tort of a partner does not implicate his co-

partners, unless they derive a benefit from the wrong

which he has committed. If the firm received the

proceeds of the tort, the defrauded owner may waive

the tort, and recover the proceeds, or its equivalent.

The recovery is not founded on a contra(5l, or a debt.

The proprietor simply follows his property into the

hands of the firm, which has no title to it, and compels

a surrender of the possession. If restoration can not

be made, an equivalent is exaAed, in lieu of the prop-

erty.^ The co-partners can make no defence to the

reclamation of the owner, as they gave no value for

the proceeds, and though they had no knowledge of

the fraud, equity requires a purchaser for value to

intervene before it will arrest the proprietor in the

pursuit of his property.^
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Following trust funds into partnership seemed nat-

ural among the Romans, because no individual lia-

bility of an innocent partner was involved. The firm

has received the funds, and is obliged to restore them,

with the penalty, or profits acquired by their employ-

ment. The right of the cestuy que trust to waive the

tort, and proceed diredtly for the money, is a clear

equity. The collision of rights occurs when an inno-

cent party is brought into the transadtion. The part-

ner who was not concerned in the breach is made to

pay the money, though this would simply make him
the vidtim, instead of the cestuy que trust. The loss

is shifted from one innocent man to another. The
Romans limited the recovery to partnership assets,

and this makes a simple case. If we could limit the

firm liability, when once admitted, to the joint efiedts,

the problem would be solved. Should the innocent

partner pay for his co-partner's theft? It would seem

not, if he did not, in the language of Ulpian,^ know of

it. If ignorant of the fraud, he should be exempt from

personal liability. The rights being equal, the loss

would not be changed, but would remain where it

originally stood. The liability, in personam^ of a

partner arose only when his co-partner put the con-

sideration into the firm assets. Then the firm re-

ceived the benefit, and as each received the goods in

fadt, each must restore. The adlual receipt by the

firm is the fadl which fixes the partners' liability.^

I. Partner's use of trustfunds in thefirm charges his co-partners. B,
iu Philadelphia, and C and D, iu New York, partners as stock-brokers.
D, executor of A, without B's knowledge, except in one instance, lent
securities of A's estate to the firm, which used them in its business.
On its failure, A's administrator d. b. n. sued B in assumpsit.—Re-
covered. B liable, though without notice of the borrowing or con-
version of the securities. Guillou v. Peterson, 8 Norris 163, Pa. (1870),
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2. In New York the firm is regarded as a purchaser for

value
Trustfunds cannot be recovered, although identified. B & C, part-

ners for purchasing and condudling a hotel. B contributed trust

funds of A, without C's knowledge. B sold his share to D, who had
no notice of the trust. A sued for as much in the value of the hotel
as his money had purchased. D's defence : A, B's creditor, and enti-

tled only to account of B's interest.—Defence sustained. D, a bona
fide purchaser for value. HoUemback v. More, 44 N. Y. Sup'r Court,

107 (1878).

The cestuy que trust cannot prove even against the joint estate.

Millett V. Stringer, 17 Abb. Pr. 152, N. Y. (1858).

3. D. 17, 2, 55.

4. Firm's receipt of trust fund charges the partners for its return.
Cestuy que trust sued surviving partner in assumpsit, for trust

moneys which his deceased partner had employed in the business
without his knowledge.—Recovered. Having received the benefit
of the trust fund, the defendant should make it good to the plaintiff.

Welker v. Wallace, 31 Ga. 362 (i860).

§42.

^\\t cestuy que trust is mtitkb to retowr not onb X\\t trust

fniib emplopeb in tl)e firm, or lontribiiteb to it bg tl)c trustee

partner, but, in ambition to it, tl)£ sl^are of profits roljicl) tl)e firm

malic bg tl)e use of tl]e funi).

The authorities made a distindlion between the

trustee partner and his co-partners. In this aspedl,

the co-partners do not commit a breach of trust, be-

cause they are not trustees. No obligation rests on

them to invest the property of the cestuy que trust in

authorized securities, and the prohibition not to trade

with trust funds is not diredled to them. The benefi-

ciaries may reclaim the fund, with interest, because it

does not belong to the partners, and the law will fol-

low it into their hands. They do not adl in a fiduciary

capacity by appointment, and unless they had knowl-

edge of the trust and of its appropriation by the trustee,
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they will not be charged for diverting the fund to un-

lawful uses.' If, however, the partners had such

knowledge, they become trustees ex maleficio^ by co-

operating in the breach, and are accountable for the

profits which they make by trading with the trust

fund.

The distindlion results in a curious refinement.

The fund is severed, and the partners are treated as

strangers to each other with reference to it. The
trustee partner is not liable for his co-partners' share

of the profits which the firm made by the use of the

trust fund. He is, as an individual, derelidl, and is

charged, on account of his tort, with his share of the

profits, but his co-partners are not compelled to account

to the cestuy que trust for their shares. The co-part-

ners are liable to the cestuy que trust only for the fund,

with interest.^ The theory, if it could be maintained,

involves a pro tanto dissolution of the firm. The
trustee partner is made to occupy the double position

of a stranger and of a member of the firm. But as has

been shown (§40) he represents the firm in his breach

of trust, and charges his co-partners for the tort, which

he commits. They can no more retain the fruits of

the fraud than he can, and they must answer for them
to the defrauded cestuy que trust. The ignorance of the

co-partners would be a difference only as to his sepa-

rate estate, if the procedure distinguished between

joint and separate assets.

But the segregation of the trust fund from the joint

stock could not be sustained on partnership principles.

The profits, in theory, correspond with the contribu'

tions, and originally the law made the adjustment.

Subsequently, the correlation was left to the partners,

98



Pt. I, Ch. 3. Antecedents. §42-

but the law assumes that they adjust the profits in

proportion to the contributions (§56). The contribu-

tion, therefore, of the trust fund is matched by an

equivalent contribution made by each of the co-part-

ners. The profits of the trust fund, if divided among
all the partners, entitle the trustee partner to share,

by virtue of his trust contribution, the profits of all

other contributions. The result is equivalent to giv-

ing him all the profits of the trust fund. This con-

clusion has also been worked out by Hamilton, on

business principles.*

I. The trusteepartner answersfor his share of the profits made by the

firin in trading with the trustfunds, but notfor the shares of his co-

trustees or co-partners. They answer onlyforprincipal and interest.

Articles provided forpayment ofpartner's share in instalments -within

18 months after his death, D died, appointing his partner, C, and
others, trustees and executors. C alone adled, substituting three co-
trustees, who made him their agent. C did not withdraw D's interest,

but left it in the firm. The beneficiaries claimed the profits made in
the business from C, and from his co-trustees, and also from his co-

partners, although they were not parties to the proceedings.—Re-
covered from C, who was solvent, profits made by him. Co-trustees
would be liable only for debt and interest (dissent would charge them
jointly with C), as would his partners. Laird v. Chisholm, 30 Scot-
tish Jur. 582 (1858).

Co-trustees are identified with the trading trustee., and
are liablefor the profits which he earned by means ofthe
trustfund, although they received nothing. What is nec-

essary in order to charge a trustee for the profits made by
trading with trust funds? Must the profits be received

by him? If co-trustees did not use the fund, and were
not enriched by the profits, they could not be said to

retain the profits which belonged to another, for they did

not receive any profits. The question may be asked

:

Do they not answer merely for negligence in not pre-

venting the trustee from trading with the fimd? The
liability for negligence would be to make good the loss

occasioned by the trading trustee. This would be com-
pensation or indemnity, and include the principal sum
employed by him in trade, and the interest upon it.

Would the co-trustees, who made no profits, be pun-
ished, and a penalty inflicted upon them after they had
made up the loss to the cestuy que trust ? This would
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make the co-trustees take money out of their own pock-
ets, in order to enrich the beneficiaries beyond the loss.

The answer is: The trustees are a unit. AH are deemed
to receive the profits, because they have the control, and
are charged by law with its exertion. They do not

answer for the profits made by a different person, but for

the profits received by themselves through a member
identified with them.

2. IvORD Cairns, Vyse v. Foster, L. R. 7 H. L. 333-4 (1874).
Partners trading with co-partner who contributes trust fund are

liable to cestuy que trustfor interest, or the profits of its employment.
B, executrix of husband, C, in 1854, took his assets for her contribu-

tion to firm, which she formed, stipulating for profits in proportion
to contribution. Different firms succeeded first until 1864, when B
went out. She had declared trusts of fund 22 Februfiry, 1862, and
agreed to indemnify co-partners. She became bankrupt. Children
ofC brought account, D partner from beginning, and E from i July,
1862.—Decree. They appealed.—Affirmed. Plaintiffs entitled to

enquiry, in order to eleft interest or profits of testator's assets em-
ployed in trade. An appropriation, not a loan, of trust fund, which
partners acquired with knowledge of the breach of trust. Flo<?ton v.

Bunning, I,. R. 8 Ch. App. 323 n. (1864).

3. Cestuy que trust entitled only to trustee partner's share of profits

made by use of trust fund. By settlement, B and C, trustees were
directed to call in debt of ^350 from banking firm, of which B was a
partner. The debt remained uncollected for 16 years, when the firm

was dissolved. C died during the interval, and D was substituted co-

trustee. Cestuy qiie trust brought bill against B for profits made by
use of the trust money.—Entitled to only 1-3, or B's share of firm

profit, and, therefore, interest with annual rests allowed at eledtion.

Jones V. Foxall, 15 Beav. 388 (1852).

Contrailforpurchase of deceased partner's share by surviving part-
ners executed, in spite of terms unperformed and price unpaidfor 23
years, ifsale, apartfrom itsformalities, intended by the parties ; de-

ceased partner's legatee could not inipeach sale and claim profits

because executorapartner. Partners B & C, with capitals respedlively
;^90,ooo and ^40,000, had received equally their father, the firm
founder's, interest. Remaining partner, D, had ^7,000 capital, and
new partner, E, nothing. Each received 5 per cent, interest on his

capital and accumulations, and B 6-16, C 5-16, D 3-16, and E 2-16 of
profits. At different periods profits were re-adjusted among the old
and incoming partners, but not according to their contributions. By
articles, surviving partners should take deceased partner's share at

price fixed by last account of stock, and pay in instalment notes,
maturing in two years from his death. B died in 1855, making C,

his son G, who subsequently became partner, and H his executors.
They left B's share in firm at 5 per cent, interest, added annually to

principal, against which cestuy que trust drew, like other members
of the family, against their deposits. Eight of the nine legatees,
testator's children, and the annuitants, his widow and father, ratified

the sale. But A, the youngest child, who attained majority in 1865,
brought bill against C, in 1870, for profits.—Dismissed. Articles
effedled a sale of B's share to co-partners, who became debtors for

the price. Though negledl to withdraw, a breach of trust, which
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benefited firm, appointment of partner executor, which extinguished '

debt at law, and left it only a debt in equity released executors from
performance of terms available only for legal debts, and making son
co-executor, who could not enforce terms at law, also indicated a
dispensation of executory terms, in order to preserve ancestral busi-

ness. By i-atification, others made transadlion lawful with them.
Were capital the only source of profits, the children's quotas, princi-

pal of annuities and deposits would be counted with partner's contri-

butions, and A's share would be only her share of the aggregate ; but
where capital is a fadlor at all, it is never the leading element in
profits. The main source, apart from the good-will, is the partner's

capacity. Their shares were not based on the amounts contributed,

but on their quotas of the good-will and their services. Interest was
the measure of capital for contributions and loans. Recovery could
be only against executor-partner, and for proportion of profits made
by him with trust funds. To charge him for co-partners' profits

would not be equity, but punishment Vyse v. Foster, L. R. 8 Ch.
App. 309 (1870).—Affirmed on appeal. Testator dispensed with per-
formance, of which time was not the essence. Delay would notjustify
inference of colledlion and a re-loan. Bill incongruous ; could not
rescind against executor partner sale, which subsists for surviving
partners ; claim for interest on surviving partners' shares as a creditor

for the price and for profits out of executor partner's share as a co-

partner. Query : Adtive breach of trust would charge all partners
aware ofit, but not one for all. L. R. 7 H. I/. 318 (1874).

A rough estimate is sometimes made for convenience
sake, in order to avoid the trouble of ascertaining the
constituent portions of the proiits. An allowance is

made out of the profits to the firm for services, and the
compensation is dedudled before the cestuy que trusV s

share is estimated. An allowance of 1-3 for manage-
ment has been made in other cases, and adopted in

partnership.
Ifdecedent's business is carriedon with his assets by administratrix,

his creditor may compel her to accountfor 2-3 oftheprofits. B, pawn-
broker, died, leaving fo.ooo assets, with which C, his widow and
administratrix, continued the business. She made fi, 700 -profits a
year. A obtained judgment against B's estate for $6,400, and claimed
payment out of the profits.—Entitled. C allowed j55oo for expenses,
and charged with Ji, 100 as net profits, aggregatingin I4years $15,000.
Robinett's Appeal, 12 Casey 174, Pa. (i860).

Ward must eleEl in advance forfundput by guardian in hisfirm,
eitherprofits of business or principal and interest; without drawing
court's opinion : whether the profits are of theguardian or ofthefirm,
and with or without allowances to partnersfor management. B put,

in 1866, ward A's money, 19,826.84, in firm of B & C, C going surety

for B as guardian. Account in firm books gave credit, with 6 per
cent, interest, carried to guardian's account every six m:nths, after

deducting A's maintenance. B lent trust fund, $39,000, to firm, in
April, 1866. His contribution was $30,000, and C's $95,000. On ist

Odtober, 1866, B's share increased from 1-3 to 1-2. The partners'

capitals varied greatly in amount during the partnership, but no
other change was madfe in their shares, the capitals for the time be-

ing carrying 6 per cent, interest. In 1880, on C's suicide, A attached

B, who, eo die, paid over balance due A, $13,691.11. A claimed elec-
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tion of principal and interest or of profits in B & C's business ; but
refused to eledt until courts decided what share A had in firm profits.

Orphans' Court allowed 1-3 profits to partners for management, 1-2

balance to each as his share of profits, and refused to surcharge B for

C's share of profits. As A refused to ele&. Orphans' Court entered

decree for principal and interest. A's claim : Share as quasi partner
in proportion to his capital used in business, without allowance for

co-partners' services. Defence : Interest the diredt measure in value
of A's fund. Profits represent good-will of business and capacity of
partners.—Afiirmed. Seguin's Appeal, 7 Out. 139, Pa. (1883J.

If the testatorprovidesfor a valuation and account of
his share by the surviving partners^ the inference is a
sale ofhis share to them. An element is frequently in-

troduced which changes the nature of the relation. The
testator dire6ls his partners to liquidate his share and
pay over the sum to his executor. The diredlion effedls

a sale of his share to his partners, and converts the rela-

tion of trustee and cestuy que trust into that of debtor

and creditor. The change saves the partners from lia-

bility as trustees ex maleficio^ and charges them simply
with interest upon the testator's share as a debt."'

The diredlion may be to liquidate the share within a

given period, and pay it over to the executor, but a
partner may be appointed the executor. The appoint-

ment deprives the estate of the right to enforce the pay-
ment at law, and makes the claim an equity. The
courts infer from the appointment that the testator

meant to leave the withdrawal of his share to the dis-

cretion of his executor. If he does not colledl the debt,

it remains in the firm on the footing of a loan.''

4. He sums up his demonstration in figures: "Let the total profits
" equal 9, then, as each of the three partners has one equal third part
" of the capital, the share of profits earned by each partner's capital
" will equal 3. That is 3+3+3, the sum total of the profits so made,
" each share of capital contrilautiug 3, amounts to 9, the total profits.
" If. then, the executor partner received simply the profits which his
"share of capital makes, he would get 3; as it is, out of the three
'

' made by his share of capital he receives i only, the other 2 being
'

' divided equally between his partners. The argument against me
"is, I submit: If he was paid the whole 3 which his share produces,
"he should be made to account for that 3; but as all he gets is i, he
"shall only account for i. I answer, he gets indeed i only from his
" own share, but that is because at the same time he gets i from each
"of the other two shares; therefore the net result is, that instead of
" getting 3 and having to account for 3, hegets i+ i+i, which, arith-
" meticaily, equal 3, but still only subjeift him to the necessity of
" accounting for i." Critique "On the Dodlrine of Vyse v. Poster,"
by G. F, Hamii,ton, 3 Law Quarterly Rev. 211 : 1887.

a. Laird v. Chisholm, supra. Vyse v. Foster, supra.
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§43.

Qii)t ibiffimltn of asartaining t\)t s\)an of profita attributable

to tl]e capital in a business, anli especially in a partnei'st)ip busi-

ness, boes not preuent tl)e cestuy que trust from reclaiming,

toitl) l)is moneg contributei) bn tl)e trustees, tl)e profits gaineb bg

its eniplogment.

The general rule that a trustee must account for

profits made with trust funds applies to partnership.

The mystery of the elements involved in the produc-

tion seemed to form a barrier to an investigation. But

unless the right to make inquisition is acknowledged,

the trustee would take advantage of his own wrong.

He could create the complication, in order to profit by

it. Equity would abnegate its prerogative if a trustee

could defy its powers and neutralize its process. The
suggestion could not be entertained by a chancellor.

The decree for an investigation must be granted.*

What part of the profits is the produ6t of capital must be

left open for investigation in each case. It being established

that the principle of equity extends to funds used by a firm,

and entitles cestuy que trust to eledl either profits or interest

in return for the employment of his property, the question

presents itself: What part 'of the profits is made by the

capital? The query suggests another: How many sources

are there of profits, and is there any fixed proportion for

the co-operation of the various factors? The ratio, it is

obvious, may vary with the kind of business.

In one class, the estate of a deceased partner might be

entitled to the share of profits which the partner had while

living. The business might consist in dealing with patents

owned by the deceased partner. His property formed the

basis of the firm business, and continued for his estate the

share of the profits which he enjoyed in his life-time.'' In

like manner the good-will and conne(fhions of the firm may
103
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constitute the foundation of the business. The deceased

partner's estate shares the profits which result from the

continuing operation of the original cause. * So a partner

might contribute the capital and his co-partner his services.

Upon the copartner's death before a good-will and connec-

tions were established, his share of the profits would also

cease, and go to a successor, who replaced his services.

In a different class the capacity and services of the part-

ners may be the chief elements of success in the business.

The business of the partnership might require no capital,

and trust funds deposited in the firm would earn no part of

the profits."

The question is not, however, an alternative of a con-

tribution earning all the partner's profits, or earning none

of them. The capital generally plays an intermediate role,

co-operating with the other factors in earning profits. The
capital makes a part of the profits, or it would not be con-

tributed to the firm. But the nature of the business, the

good-will and influence attached to it, the capacity and

services of the partners, must be taken into account, as

well as the capital contributed by them. No rule can be

laid down which will work out a uniform rate in the produdl

when the factors combined to make it do not remain fixed,

but vary in the combination. The contribution itself may
vary in amount, and often does vary, without affedling the

ratio of profits which the contributing partner takes.*

I. Difficulty of ascertaining profits of trust money, no answer to en-
quiry. B anjd C, executors, who had authority to carry on testator's
business for 6 years, continued it for themselves, and in settlement
of various claims of the estate allowed 5 per cent, interest on the
amounts received. The sums were put into their business. Cestuy
que tncst, A, brought bill for account of profits.—Account decreed.
Docker v. Somes, 2 Mylne & Keene 653 (1834).

B, an executor, continued testator's business, and retained testa-

tor's funds, which he emplo^yed in the business. B traded at first

alone, and then in partnership with different persons. A asked for
account of profits.—Account decreed. Palmer v, Mitchell, 2 Mylne &
Keene 655 (1834).

a. Use ofpartner's share after dissolution charges continuing partners
for retiring partner's share of the profits. B, C & D manufactured
pumps in partnership, under original patent issued to B. B became
bankrupt. C & D continued the |busiuecs without making a settle-
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ment. A, assignee of B, brought bill for his share of the profits. B
was indebted to firm, and continuing partners had increased the cap-
ital.—Decree. As the co-partners did not settle with B, the original

adjustment continued unchanged. Crawshay v. Collins, 15 Ves. 218

(1808).

b. Rate of deceased partner may continue with the business. Articles

allowed C to continue business on B's death, and take 2-3 profits,

provided he secured B's capital, and made new agreement with
estate. B made his partner, C, his widow, D, and another executors.
B had 7-10 profits in one branch and 1-2 in other branch. C disre-

garded provisions. He paid 5 per cent, on testator's money, Cestuy
que trust demanded account of profits.—Account decreed. Willett v.

Blanford, i Hare 253 (1842).

c. Trustfund chargesfirmforprofits only ifa constituen taffirmprofits.
Solicitor, B, with power to sell and invest for A, deposited proceeds
of sale with bankers, to credit of B's firm. A demanded account.

—

Profits refused, because money not employed in solicitor's business,

which required no capital. Interest allowed. Burdick v. Garrick, 1,.

R. 5 Ch. App. 233 (1870).

d. Supra \i,i, n. 3.

lOS



Part II.

©Ije principles tDl)itl) regulate partnersl)ip buring its eitistenie.

CHAPTER I.

THE CONSTITUENTS OF PARTNERSHIP.

§44.

|)artiur3l)ip liabilitg at tl)e (Hommou laiu takes t\)t form of a

ioint obligation.

By the Commercial law of Burope every joint aA
in trade was a partnership. In England, however,

there was no partnership, except in a joint undertak-

ing to buy and sell, but the measure of a partner's

liability was that which obtained in all cases of joint

obligation.^ With reference to third persons, a part-

nership thus became a species under the genus of

joint obligation.^ In a proceeding, therefore, to charge

one person with a liability in conjundlion with another,

the issue is not necessarily upon the existence of a

partnership between them, but upon the performance

of an adl to. which the law attaches a joint obligation.

When a man is sued for an adl performed in conjunc-

tion with another, he is liable for his adls as if per-

formed alone. To admit the plea ofno partnership as

a defence, and as a corollary to compel the plaintiff to

prove the existence of the relation, abrogates the law

by displacing the point of controversy ; which is made
io6
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to turn upon the fa(?l of partnership inter se, instead of

upon the liability of a man for his adls. The change

reverses the order of proof. Bvery person who per-

forms an adl is liable, whether he is a partner or not.^

To exculpate himself he must prove that he did not

perform the a6l at all, or, ifhe did, that he was merely

the agent or instrument of another, who is the princi-

pal. The burden of proof is upon him. The plea

that no partnership exists, when made by him who
did the adl, does not meet the cause of action. The
exadlion of the law is the proof that he was under-

stood to adl as an agent. In accepting a denial of

partnership as a defence to the cause of action, the

claim is made equivalent to an averment of partnership

inter se, and the fadl must be proved by the plaintiff.

The defendant might have made no contrail of part-

nership, nor had any intention to become a partner,

and the plaintiff who joins issue upon the existence

of a partnership inter se, will be unable to prove it.

The defendant, although a principal in the transadlion,

and bound in law to disprove his liability, does, in fadl,

prove nothing, yet defeats the plaintiff's recovery.^

As partners are merely joint obligors, a firm name
is not necessary in pleading." The law looks for the

principals in the transadlion, and not for names or

phrases. The mention of partners "trading as" is

surplusage. The name is simply a brief designation

of the individuals who use it for their convenience.

A partner might sign the names of his co-partners in

full,'' or if they failed to seledl a firm name, seledl one

for them.'^ Firms may trade in partnership, each using

its own name for the transadlions made on joint ac-
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count. A common name wpuld be both inconvenient

and uncalled for.*

I. The test, ex contraSlu^ is a joint interest in the con-
tra<fl. The rule of liability for eontracflors who are not
partners is thus stated by Hammond:

'

' If the benefit, right or property conferred bythe contra<5l belongs
"as between themselves jointly to both * both are jointly liable."

A Pradlical Treatise on Parties to A(5tions and Proceedings Civil

and Criminal ; and of Rights and Liabilities with reference to that
subject, by Anthony Hammond, 1822, p. 62.

The I'oint liability, ex contrahu^ is thus explained by
Judge Hare:

"Agreeably to the English law, persons who enter into a joint ob-
" ligation are as much bound for its entire fulfilment as if the obliga-

"tion were several. The suit and judgment should regularly be
"joint, although this is not essential in the absence of a plea in
'"abatement, but the goods of each co-contraAor maybe taken in

"execution for the whole debt." The Law of Coutradls, by J. I.

Ci,AR.KB Hare, L,L. C, 1887.

A joint interest makes the parties interested liable,

whether they are partners or not. They are co-princi-

pals in the transa(?tion, and are liable because they are

principals. This is explained by C. J. DoE, who, how-
ever, must not be understood to mean that all co-prin-

cipals are partners. The objedt of his exposition was to

demonstrate that all partners are co-principals, and the
remark that all co-principals are partners should be
limited to trade, or business transadtions', in which the
joinder of principals makes a partnership. In other
instances, where a partnership is excluded by the nature
of the transaflion, co-principals are nevertheless liable

for their joint adts. The difference is in the powers
implied from the joinder. A partnership carries the
powers originally exerted in trade. A joinder not in

trade creates no implied authority in the co-principal.

The joinder is limited to the adt itself. Thus a joint

purchase, either of real or of personal property, charges
each purchaser for the entire price, although there is no
partnership between them. The joint use and posses-

sion of property charges the possessors for the use and
enjoyment, without reference to their being partners

(§46, n. 2). Wherever a partnership is not admitted on
account of the nature of the transaction, the joinder of
principals charges them, nevertheless, with a joint lia-

bility.
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Referring to a case put, where A employs B to make
a purchase in B's name for him (A), upon a secret agree-
ment between A and B, that A is not to be responsible

to the seller for the price, C. J. DoE says:
"A difficulty arises from an ambiguity in the terms, 'A employs B

" to make a purchase in B's name for him (A). ' Ifthis means thatA
" is the principal and B his agent, A is liable because he is the prin-
"cipal. Edmunds V. Bushell, L. R. i Q. B. 97. If it means that B,

"as principal, is to buy the property of C, and then sell it to A, A is

"not liable to C because he is not the principal. The question of A's
'

' liability is the question whether, in the contraA of purchase from
" C, A is in faft the principal, and B his agent, or whether B is the
"principal, who, after he has bought the property of C, is to sell it

" to A ; whether the title passes diredtly from C to A, or from C to B
" and from B to A ; whether there are to be two successive purchases
"of the same property, or only one; whether (in the contraA of
"purchase from C) A or B is the purchaser. This depends (so far as
"A's liability is concerned, and aside from fraud and estoppel) upon
"the understanding between A and B. If they understand the title

"passes dire<Slly from C to A, and not through B as an intermediate
"purchaser, A is the principal, B is his agent, and A, as the pur-
" chaser, is bouud to pay C for the property which he buys of C. A's
"denial of the fa<fl that he is the purchaser, has no more effedl than
"his denial of any other fadt; an agreement between him and B to
" deny the fadl, does not alter the fadl; A, being the purchaser, is
" responsible as the purchaser for theprice ; he is liable upon the fadt,
" and is not discharged from his liability by an understandmg between
"him and his agent that the fadt should not be disclosed or should be
"denied. A purchase of go;ds is a sale; and a sale is something
"more than the vendor's parting with his property. It includes pay-
"ment made, promised or in some way provided for by the other
"party to the contract. The buyer, i. e., the principal who buys, is

"necessarily a payer, unless the vendor agrees he shall not be. If
"the agreement between A and B is made known to C dviring the
" negotiation, and he expressly or impliedly agrees not to look to A
" for payment, he is bound by his agreement ; but he is not bound by
"a secret agreement between A the purchaser and B the purchaser's
" agent, thatA is uot to pay C for property bought by A of C. When
" C discovers 1 hat A is the buyer, he is not deprived of all the benefit

"of that fadl by the undisclosed agreement inter alios that A is not
"to pay for what he buys. That agreement does not make the agent
"B the purchaser in fact, nor relieve the purchaser A from his part
"of the contradl of purchase inade with C. The agent, holding him-
"self out as the purchaser, is estopped to deny, as a:gdinstthe vendor
" C, that he is the purchaser. But the secret agreement between the
"real purchaser and liis agent, that payment is to be made by the
"latter and not by the former, is no part of the contract of purchase:
" it is merely an extraneous executory agreement ««fer a/wj to which
"the vendor is not a party. C is a party to the contradt of purchase

;

"and ifA is the purchaser, he is liable to C because he is the pur-
" chaser. The fadt that he is the purchaser is the material thing

;

"the non-disclosure of that fadt, so far as his liability is concerned,
"is immaterial; his intention not to pay is as immaterial as it would
"be if he had held himself out as a purchaser, and had omitted to
" disclose the fadt that he intended not to pay. The question whether
" A is a principal and B his agent, that is whether A authorizes B to

"make the contradt in his behalf, is often a diflElcult question of fadt.
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"And if B is a principal, the question whether A is a principal is the

"same, and may be as diificult, as it would be if B were not a prin-
" cipal. If B is a principal, the question whether A is a principal is

"called a question of partnership" (or co-priucipalship); "ifBis not a
'

' principal, the question whether A is a principal is called a question
'

' of principal and agent, or agency. The legal charadter of the ques-
'

' tion whether A is a principal, is not altered by the circumstance that
" B is or is not a principal, nor by the circumstance that it is called

"in one case a question of partnership" (or co-principalship), "and
"in the other a question of agency. And as that question is not
" affedled by the name given it by the tribunal called upon to decide

"it, so it does not depend upon the name given it by A and B, or

"both of them."Eastman v. Clark, 53 N. H. 292 (1S72).

2. The pleadings disclose the classification.

Narr. against defendants sufficient, without catting them, partners,

ifcause of a5lion joint. A brought assumpsit against B & C, without
averring that they traded as B & Co., and, under common counts,

proved note signed B & Co. by E.—Judgment. Cause corresponded
to adtion which was joint, and, as defendants need not be partners,

the designation would be surplusage. Hawley v. Hurd, 56 Vt. 617

(1884).
joint a6l sufficient to charge parties jointly. A sued B & C, mill-

owners, for equipment, which he furnished mill.—Joint contradl,

express or implied, sufficient for recovery without proof of partner-

ship. Sager v. Tupper, 38 Mich. 258 (1878).

3. The sharer ofprofits is a partner, and the sharer 0/gross earnings,

though not a partner, is liabtefor his aBs. B, owner of a- lighter, let

ittoC, a lighterman, who agreed towork it and, by the first evidence,

to share the profits ; by later evidence the gross earnings. A sued C
for repairs ordered by him.—Liable, because he ordered repairs. If

gross earnings intended, sharing them would be a mode of compensa-
tion for wages which might be received, although no net profits were
made ; if net profits intended, B and C would be partners. Dry v.

Boswell, I Camp. 329 (1818).

Buyer tiablefor goods alone, or with undisclosed co-principal. B,

who kept a drug store at Cherokee, bought goods of A and stocked a
store at McCune. He agreed to give C all the profits above 12 1-2 p.
c. for managing the branch. A sued B for price.—Recovered, B
liable, either as sole or joint proprietor. Woodward v. Clark, 30 Kan.
76 (1883).

4. joint contra^ to pay. A and B engaged C to build a mill. B was
partner with D, and paid for mill with firm funds, with the knowl-
edge and assent of A. When B & D dissolved, B promised, for him-
self and A, to repay. D sued both, as partners, on this promise.—

A

not liable; joint undertaking with B constituted no partnership.
Porter v. McClure, 15 Wend. 187 (1836).

The court in this case was of opinion that, primarily, A and B were
jointly liable, under the circumstances, for the draft upon the firm
funds of B & D, but that B, the common party (not common partner),

prevented the enforcement of the demand at law ; that the subsequent
assignment by B of all his interest in the firm to D did not help mat-
ters, because suit must still be brought in the name of B & D if an
attempt were made to recover on the original obligation. But this

suit was brought in the name of D alone ; hence the plaintiff must
rely on a subsequent promise. He has proved a promise by B alone,
though perhaps made in form as a joint promise by B and A. This



P'l. 2, Ch. I, The Test. §44.

promise cannot bind, because, though he is a co-principal, he is not
a partner, and his "liability is defined by his express contraft." In
other words, the

, plaintiff had a right without a remedy. He could
not bring a general bill of account for a settlement of the affairs of B
& D, and of A and B, because B & D had closed up their affairs, and
there was nothing to be accounted for. The only difficulty, the
equivocal position of B, had been eliminated from the case by the adt
of the parties. If B, by borrowing these funds with the knowledge
and consent of A, had been able to charge both, were the plaintiff a
stranger, why would not his promise to repay 13 bind both as soon
as it appears that D is alone interested, for it is not, in reality, the
creation of a new obligation, but the giving of precision to the old?
A was admittedly liable to D in such a way as to sustain a subsequent
promise without a new consideration. But a consideration, which,
aside from the question of waiver, will sustain a subsequent promise
must be such as will give rise to an implied promise, on which suit

may be sustained without anything further. Upon the reasoning of
the Court, then, A must have been liable to D as an original debtor,
without the necessity of resorting to B's subsequent promise and the
theory of a partnership by which it was to be made efifedtual.

A fortiori if the benefit right, or property is in one he
is liable.

Principal escaped liability because agent not a partner. B, who had
previously employed C at a salary, to buy and sell cattle, agreed to
advance $16,500 for C to buy, keep and sell cattle, which, while kept,
were put in B's brand. Expenses payable out of capital advanced,
the balance, if any, belonged to B. If profits, C to share them in lieu

of salary. A joined B, as partner, in suit against C on note which C
gave for pasture.—Judgment reversed, because no partnership. Buz-
ard V. First Nat. Bank of Greenville, 2 S. W. Rep'r 54 (1886).

5. Partner aElingfor afirm andfor himselfunder a common designa-
tion prim,afacie charges thefirm. B was managing partner for the
firm X, and did business on his own account under the name of Y.
B kept but one bank account, and habitually signed his check thus:
' B, agent. ' A sued the members of X on a check so signed, calling
them Y.—Firm name surplusage. The firm prima facie liable on
check. Had the common designation been employed only in the
business of X, the form of the check would have concluded the firm,

but now X might prove Y received the proceeds. Bank v. Dakin, 24
Wend. 411, N. Y. (1840).

6. Nofirm name. Partnershipinfarming and coopering. Presump-
tion offirm transaliion. B C & D C were partners without a firm
name. B C gave a note and signed it B C & D C. A & Co., the
holders, sued and proved that he had previously given two notes
signed B & D. C. Defence: The note, by its form, is an attempt to
pledge his individual credit.—Recovery. Instrument presumed a
firm note, and designation of the firm sufl&cient. McGregor v. Cleve-
land, 5 Wend. 475, N. Y. (1830).

7. Partner m.ay use his name and add Co. for co-partner. B, C & D
had entered into partnership, but had not adopted a name. B exe-
cuted a note in name of B & Co. A sued the partners.—Liable. If

no name, B may bind co-partners by name of B & Co. Austin v.

Williams. 2 Ohio 61 (1825).

8. Between firms. K & Co. and B & Co, agreed to sell grain on joint
account, making contradls for delivery at a future day, and dividing
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profits between them. Plaintiff sued B & Co. on contradl made by A
& Co., in their own name, but on joint account.^Members of both
firms liable: contradt being on joint account, need not be in joint
name. Smith v. Wright, i Abb. Pr 243, N. Y. (1854).
Firm liable on commercialpapergiven on firm account, though no

firm, name. B, in Rochester, and three others, in Albany, were part-
ners. B condudted firm business at Albany in his individual name,
andthe others traded at Rochester in name of C, an agent. Articles
provided that no commercial paper should be given, B drew on C
in A's favor in firm transadtion, and C accepted. Partners in Roch-
ester were sued as acceptors.—Defendants liable, without B, whose
non-joinder was not pleaded. Prohibition not binding on strangers.
Bankv. Monteath, 1 Denio 402, N. Y. (1845).
Firm liable on com.mercialpapergiven onfirm account, though no

firm name. B, in Troy, and C & Co., in Oswego, were partners, each
trading for the firm in his own city, under their respedtive names.
C & Co. drew on B in A's favor for firm account, though on separate
credit. B refused to accept, and A sued B and C & Co. as drawers.
—Recovered, though A took draft on C & Co.'s credit. Wright v.

Hooker, 10 N. Y. 51 (1854).

§45.

9[|)e liabilitM boea not btpeni) upon tl)e intention to assume

tl)e obltgotion.

The consent of the parties makes the contradl of

partnership, and they agree, let it be supposed, that a

partner shall not be liable. Now it is asked: How can

he be bound without his consent, when consent is the

groundwork of his liability? The question betrays a

confusion in thought of a partner's rights with the

rights of a stranger. The liability to a third person

does not grow out of the parties' consent to be liable.

They could never be liable to him on the contraA of

partnership. What his he to do with a contract be-

tween the partners to which he is a stranger? The
obligation to him is independent of the partnership

inter se, and is paramount to it. It is the perform-

ance of an adl which creates a liability for the conse-

quences, whether done by a single individual or by
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several. Bach one engaged in the transadlion is lia-

ble for the a6t, as if he were the sole principal. The
contracft of partnership admits that the partner is a

principal in the business, and his liability attaches as

a matter of course, because he is a principal. The
undertaking carries with it the liabilities which arise

out of the business, and they cannot be shaken off.

The intention of a principal to limit the extent of his

liability, or not to incur any liability in the business

he undertakes, is against the law, which makes a man
answer for all the consequences of his adls, and denies

him the power to curtail his liability. A stipulation

for limited liability in the contradl of partnership is

like the intention cherished in the breast of a principal

that he will not be liable for his agent's a<fts. How
can the partners by their contract give away a stran-

ger's right of redress?

A capitalist and builder joining in a building opera-

tion could not prevent the efFedl of the joinder which
made them principals in the business, by stipulating

that they were not partners. The denial of partnership

is inconsistent with the position taken by them as

principals. The adts of the parties speak louder than
words.
Legal effeEl ofagreement prevails against intention of the parties,

even inter se. A & B bought an estate for building improvements.
B furnished the capital, which carried interest at rate fixed by him-
self. A gave his experience and superintendence to the operation,

and contributed 1-3 of his trade discounts. The financial manage-
ment was in B's discretion, and his accounts could not be disputed
by A. They agreed that the arraugenjent should be limited to the
estate, improved for their mutual benefit, and should not be con-

strued a partnership, although they shared the profits and losses

equally. A brought a partner's bill for account.—B held a partner,

because he had under the agreement a partner's rights and obliga-

tions, which were not taken away by the stipulation not to be a part-

ner. Moore v. Davis, 11 Ch. D. 261 (1879).

A corporation and a patentee joined and established

a foundry for the manufadlure of materials to supply
the corporation. The parties' disavowal of a partner-

ship did not neutralize the effedl of the joinder and pre-

"3
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vent a partnership. The result is a conchision of law
from the adls of the parties, and a partnership contradl

is not a public statute to repeal or abrogate the law.
The legal inference ofpartnership is not negatived by the parties'

intention. A agreed with B, a corporation, to manufacture castings.

B provided foundry, at rental of $4,000, payable out of proceeds, and
supplied capital for the business. B agreed to buy all castings used
by the corporation from foundry at market rates, and to use A's patent
car wheels; A agreed to devote his labor and skill to the business,

and to make over the exclusive right to mauufafture and sell his

patent wheels. The net profits were to be equally divided, and the
arrangement to continue for 12 years. The net profits for the first

year were $4,916, and $1,500 was resei-ved to pay employees. B ex-

cluded A from the management, and A obtained an injundlion. B
moved to dissolve, and denied A's right, by virtue of the agreement,
to share in the management.—lujuuStion dissolved, because answer
averred a dissolution by mutual agreement, and then A's remedy
would be the appointment of a receiver; but B's denial of partner-
ship did not negative A's equity, as partnership is an inference of law,

and B could not deny the legal conclusion, even of the relation inter

se. Van Kuren v. Trenton Locomotive and Machine Manufadluring
Co., 2 Beas, 302, N. J. (1861).

§46.

Slie lato cl)arg£3 tl]e principals in a ioint transaction as if tl)en

l)ati tontracteit mitl) mcl) otber to perform it.

How can the relation of partnership be efifedted, it

may be asked, without intention as the original cause

and the creator of the partnership ? If it results from

a coutradl, and the parties must manifest their inten-

tion by making a contraA, how can they be charged

by a third person, except by piroof that they have con-

tradled to become partners in the business? But is

the command imperative? Must there be a contradl

between co-principals, whether expressed or inferred

from the fadls, contemplating holding in embryo the

obligation which a stranger is seeking to enforce, and

will nothing short of a contraA give legal expression

to the liability? The law provides a remedy for the
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enforcement of the obligation upon the theory of a

contrail, although none in fadl exists.^ A joint con-

traft served as the type and furnished the means for

proceeding as if the parties had made a contract. It

is a ^uasz-contTSi6i, raised by the construdlion of law.

For an a.A done on behalf of several, the law charges

all concerned in the transacftion, whether known or

not, without reference to any agreement, or absence

of agreement, upon the subjedl of their liability.^

1. "There is a class of legal rights, with their correlative legal duties,
'

' analogous to the obligationes quasi ex contraHu of the civil law,
"which seem to He in the region between contracts on the one hand
" and torts on the other, and to call for the application of a remedy
"not diredlly furnished either by adtions ex contra5lu or actions ex
" deliSlo. The common law supplies no aftion of duty, as it does of
" assumpsit or trespass ; and hence the somewhat awkward contriv-
"auceof this fidtion (an implied contract) to apply the remedy of
" assumpsit where there is no true contract, and no promise to sup-
"portit." IvADD, J., Sceva V. True, 53 N. H. 632 (1873).

2. "The ground of the implied contra<ft is the benefit drawn diredlly

"from the use of goods or property purchased, which property has
"been received immediately from the creditor in such a manner as

"to create a privity of relationship between the debtor and himself;
"and what is true of one, holds equally good ofany number of debt-
"ors." Article: " Criteria of Partnership, " by S. D. Davies, loAm.
I/aw Register, N. S. 209 (1871).

§47.

If Btoixd it)itt)l)ol^ proptrtg, tl^cg are liable to i\)t oroner as

if tl)cs l)ai& contracteb to pag for it.

A liability is imposed by law upon a man who with-

holds personal property which does not belong to him,

to pay an equivalent in value for it to the owner. The
obligation becomes joint, if there are two persons who
withhold the possession, and each of them is liable to

the owner for the whole value of the property.^ The
adl is a tort, but may become a contradl by eleAion.^

115



§47- The Test. Pt. 2, Ch. i.

The owner waives the tort, and proceeds as if upon a

contradl.'

1. The liability ex deli£lo of wrong doers is thus stated

by Hammond :

"They are liable, each by himself ; since the entire damage sus-

"tainedwas occasioned by each, each sandlioning the a<?ts of the

"others, so that by suing one alone he is not charged beyond his

"just proportion. They are liable altogether, as are any number less

"than the whole; because each is answerable for his companion's
" adt ; and besides, if this were not allowed, not only would useless
" litigation be incurred, the plaintiff might be reduced in his security

"to one offender, since after a judgment obtained against one, he
"would be precluded suing, or continuing his suits against the oth-

"ers." A Pradlical Treatise, &c., p. 85.

SatisfaElion the only bar to separate or joint suit against co-tort-

feasors. B, constable, attached C's wagon under writs isued by attor-

ney for D et al. , on the theory that C ' s sale of it to A was fraudulent.—
A recovered judgment against B, and also judgment against D et al.

for the conversion. McAvoy v. Wright, 137 Mass. 206 (1884).

B, constable, attached, for C, hay as D's property. A claimed the

hay, and sued C for the conversion, and recovered for part. A sued
B for balance.—Cause of adlion, satisfied by C, released B. Westbrook
V. Mize, 10 P. Rep'r 881, with note of cases, 1886, s. c. 35 Kan. 299.

2. The tort of a partner charges his co-partner only

through and by means of the joint business ('^24). Since

a tort of this kind has been confounded with a breach
of contrac?t,* the damages recoverable for a tort or for a

breach of contradt have been assimilated," and an elec-

tion of either remedy follows as the result.

3. Doubleprooffor breach oftmst against trustee-partner and against
hisfirm, which used the trustfund. B, trustee for A, raised ;^i5,ooo,

which was put in the hands of B & C, solicitors, for investment in a
specified mortgage. They misapplied the money to their own use,

and became bankrupt. A, by substituted trustee, proved against
joint estate, and also against B's separate estate, for ;^i5,oco and
interest.—Allowed. Breach of trust a tort arising out of coutra6l of
firm. Implied contraA of firm on receipt of money, and of B, who
undertook trust. In re Parkers, 19 Q. B. p. 84 {1887) (§41).
Value ofproperly, ifconverted, recoverable on implied contrail. B

sold interest in mining claim to A, who furnished machinery, tools,

and means for working the claim. The undertaking turned out uu-
produdtive, and B relinquished the claim and equipment to A. Sub-
sequently 15 and C ejedted A, and took possession of the property.
A sued tiiem for its value.—Judgment for A reversed, because B was
a partner, and could not convert his own property. Morganstern v.

Thrift, 66 Cal. 577 (1885).

a. A Series of Essays on Legal Topics, by James Parsons, pp. 50-5,
1876.

b. Note to Johnson v. Stear, 109 Engl. Com. L. Rep's., N. S., 341
(1869).
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§48.

^ partnersl^tp as to tljirt persons is tl)e legal aspect of tl)c

rebtioit at tl)e present ftap.

Partnership is ordinarily classified a& : i , a partner-

ship between the partners and, 2, a partnership as to

third persons. The second class has been said not to

be a true partnership, and has been termed in deroga-

tion a ^M(2.yz-partnership. The principles of partner-

ship were discussed primarily with reference to the

partners, and only secondarily with reference to third

persons. This method of treatment corresponds to the

historical development of partnership, but is anti-

quated at the present stage of its progress. The
method reverses the order of modern partnership law,

which does not turn upon the rights of the partners,

but upon the rights of third persons who deal with the

firm. In recent times, under the freedom of contradl,

the partners may make any medley of partnership

they please.^ The provisions ofthe articles constitute

a domestic law for themselves.'' It is only when the

rights of third persons are at stake that the efiFedl of

the domestic arrangement must coincide with the legal

strudlure of the relation.'

I. A partner may indemnify his co-partner against loss,

and give him all the profits. The agreement to indem-
nify a partner has been thought to lack consideration,

and to be inconsistent with partnership." But the con-

trail of partnership has a consideration, and the special

provisions are sustained by the general consideration."

The stock illustration of an impossible partnership,

stated by the civilians, would not be a valid partner-

ship, at the common law, between the partners. But
the partner who assumed all the debts, and received

none of the profits, might be a principal in the business
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(§74), and if he had more than one co-partner, his motive
might be to establish one co-partner in business. It

would be a gift of his credit and services to that co-

partner, and his share of the profits, increased by the gift,

would be the consideration paid by the third co-partner."

2. Share in profits gives sharer no title to proceeds ofgoods. By prior
agreements, B, a broker, -who bought for A, took 1-4 profits and 1-8

losses of adventures, in lieu of his commission. A continued to

employ B, as agent, but, by a new agreement, gave him 1-3 profits

and made no provision for losses. B drew, as a partner, upon the
proceeds deposited by A with C, his bankers. A became bankrupt,
and his assignees sued C for amount of A's deposit.—Recovered, as

B had no title to the goods, or to the proceeds which represented
them, but was merely entitled to a share of the profits. Smith v.

Watson, 2 B. & C. 401 (1824).

Note.—C would be a third person, and entitled to deal with B as

a partner. This would be a defence, if B had not indemnified C, and
made the controversy inter se.

Loan, with interest, and a share in the profits does not make part-

nership inter se. A lent B ;^20 to start in business, and he agreed to

pay 5 p.c. interest, and subsequently 1-8 profits in addition, by monthly
instalments. A brought a petition to put B into bankruptcy. An-
swer : Loan usurious or creditor a partner, and account necessary.

—

A's right as petitioning creditor sustained. Striking monthly balance
ascertains debt, and would make partner a creditor for it, although
partnership continued, but as no intention to stake money in the
business, or renounce right to repayment in any event, A was a lender,

and not a partner with B, except as to third persons, and B "could
not, after borrowing money of A, turn round upon him, and say, you
are my partner by operation of law, and therefore I will not pay your
debt." Ex parte Briggs, 3 Dea. & Ch. 367 (i833)._

Considerationfor a loan may be a share tn business and profits, and
yet loan recoverable as a deV-from co-partner. A lent B £5^ for 1-3

interest in his inventions and in the profits of manufafturing and sell-

ing them. B agreed to repay the loan in any event. A sued B for the

advance. Defence : A was a partner.—Recovered. Although the
consideration for the loan was a share of inventions and profits, the

contradt to repay at all events prevented the loan from becoming
partnership funds. Elgie v. Webster, 5 M. & W. 518 (1839).
Holding out does not m.ake a partner in interest. A sued B for

price of merchandise. He pleaded non-joinder of C. A called C as

a witness, who, on his voir dire, testified that business was carried on
in name of A & C, and that he accepted drafts for firm, but had no
share in the business as a partner.—Competent, for not a partner in

interest, though he held himself out as a partner. Parsons v. Crosby,

5 Esp. 199 (1805).

3. Sharing profitsfor loan of credit and trouble, no partnership inter

se. B, not having sufficient credit, induced A to buy goods with him
for an adventure, and agreed to give him half the profits. The sale

was made to both, and A, who had been compelled to pay the price,

sued B's executor to recover it.—Recovered. Though a partnership
as to third persons, none inter se, because profits merely compensa-
tion to A for his trouble and credit. Hesketh v. Blanchard, 4 East.

144 (1803).
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a. DiBluni : partner's indem?iity of co-partner nudum paElum. A
advanced the capital. B furnished the skill and did the work. Profits

divided equally. B indemnified A, and gave collateral. Loss beyond
collateral. A claimed reimbursement in account. Arbitrators ig-

nored guaranty.—Award conclusive ; but guaranty nudum paSlum.,
and A charged with 1-2 the loss. Brophy v. Holmes, 2 Molloy, Ir.,

Ch. I (1828).

b. Partner may indemnify co-partner against loss. A, author, and B,

publisher, agreed that profits of every edition should be divided
equally, after deducing 10 p. c. for commissions and as indemnity
against bad debts. B assumed the risk. A brought bill to rescind,

averring an agency. B claimed an irrevocable license.—Decree for

dissolution. A partnership, though B stood the whole loss. Reade
V. Bentley, 4 Kay & J. 657 (1858).
A partner, though salaned and indemnified by a pledge of the

profits, should be joined as co-plaintiff. A & B were in partnership
as solicitors. By the articles, B stipulated against any liability for
losses, and had a lien on the profits, to indemnify him if charged with
any losses, and bargained for ;^300 a year out of the profits, a sum
equal to i-s the then profits. A & B sued a client for services. Plea:
B not entitled to recover as plaintiff.—B rightly joined. The fee be-
longed to both until the accounts were settled and the sum divided.
The facSl that B was indemnified did not take away his right to the
fund which was pledged for his security. Bond v. Pittard, 3 M. & W.
357 (1838).
Partner need not share loss. A & B, upon dissolution, submit

accounts to arbitration. Award : A to receive no compensation for

services, nor pay for any losses during the years when no profits

made. A sued to enforce award.—Judgment. Partners competent
to agree that one should bear losses, and presumption that award
based on such agreement. Cochran v. Bartle, 3S. W. Rep'r854 (1887).

c. Managingfirm, business but an indication ofmembership. B fur-

nished D & C, partners, brewery, machinery and capital to carry ou
the business, stipulating for I700 a year for the use of his property.
He bought and sold for the firm, and paid the debts from the pro-
ceeds of the business. A sued B, as partner in the firm of D & C, for

the price of goods. Defence : No partnership, but B's agency and
loan a benevolence to D & C, his relatives B informed A of this at

the time of purchase. Court below rejected evidence of motive.

—

Reversed. Evidence competent for jury. Agency but an indication
of B's membership, and rebutted by proof of a motive consistent with
the afts. Tracy v. McManus, 58 N. Y. 257 (1874).

§49.

It is tl)e business tuljicl) iuBtsts tl}£ ipartners iMttl) tommer-

rial prerogatiBcs, anb, unkss eiigageb in a business, tl)e piin-

ripals in a pint ti'ansaction, altljougl) liable for tlje att, l)a»e no

partnersl)ip poroers.*
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A joint purchase makes tlie purchasers principals,

and each liable for the whole price. The contribu-

tion charges the solvent buyers for the insolvent's

quota of the price.^ Why are not the buyers partners

in the purchase ? They j oin as principals in the trans-

adlion. The answer is : The Common law does not

admit a partnership in buying.' As trade consists of

buying and selling (§7) ; the transadlion does not

come within the province of- commerce, and is not

governed by the Law Merchant (§4). The joint pur-

chase is left to be interpreted by the tradition of ten-

ures, and holding property in common does not con-

vert the possessors into partners."* The purchase is

presumed to be for division or for holding in common.
The purchase must be joint, or the point does not

present itself. The purchase by several may be joint

in form, but separate in interest. The efifedl is a

separate purchase by each.° If the purchase is by

one for several, he could not charge each principal for

more than his quota. The agency was limited to buy-

ing a specific amount without any joint purchase by
all."

I. Twenty-three underwriters, who had insured a ship,

which was abandoned by the owner, took the vessel,

each settling for his proportion of the risk with the
owner. They sold the ship to divide the loss. A joint

sale was not the purpose the insurers had in view when
they took the vessel, but that was merely an incident.

They were compelled to buy the ship, not as an article

of traffic, to make a profit by selling it, but to get rid of
it and divide the loss."
A joint purchaser, bound to pay the whole price, could not acknowl-

edge it by accepting for his co-purchaser the seller's draft, though ac-
ceptance is less than payment. B & C bought land of D, -who, to pay
off A's lien, drew upon tliem for price in A's favor. B accepted. A
sued on draft. Defence : Failure of consideration as D no title.

—

Judgment for A reversed, because, at best, not being holder for value
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on account of a debt past due, he took subject; to acceptor's defence
against drawer. Schaeffer v. Fowler, i Am. 451, Pa. (1S86).

2. A joint purchase charges each buyer for the whole
price. The contribution among the buyers is an adjust-

ment made by equity of the consideration in proportion

to their interests.

Joint adventure a partnership, and, though quotas specific, liability

in addition for insolvent party's quota. A, and four other firms,

agreed to take 1-5 interest each in 1200 tons of sugar ordered by B.

As bills would be drawn on B, he should have power of sale, though
each party undertook to pay his quota of drafts, and assumed 1-5 of
the risk. Adventure resulted in a loss, and two firms failed. A, who
paid the bills, sued the two solvent firms for contribution. Defence

:

Each liable for only 1-5 of loss.—Contribution enforced against each
for 1-3, because a joint venture of the five, which rendered solvent
parties liable for quotas of insolvent parties. Mclnroy v. Hargrove,
16 I.. T. 509 (1867).

3. The books speak of a partnership in buying, and a

joint piirchase would naturally make the purchasers
partners, as they are co-principals in the transadlion

;

but the feudal tradition of holding property yielded as

little as possible to the commercial principle, which
makes it an article of traffic. The transadlion not being
within the technical definition of trade, was excluded
from the operation of its laws.

4. Purchase of interest no partnership if division intended. A bought
1-6 interest in cotfon owned by B et al., en route for N. Y., to be
divided or sold on arrival. None was ever sold, though part was
divided. B sent the rest to his N. J. faftory. A sued for conversion.
Defence : Partnership.—Recovered. Agreement alternative

;
partial

division of cotton a determination against a partnership. Ward v.

Garnet, 6 Duer 257 (1857).

5. Gibson v. Lupton, gBing. 297 (1832) §7, n. i.

6. Hoare v. Dawes, i Douglas, 371 (1780) §7, n. 3.

Coope v. Eyre, i H. Bl. 39 (1788) ^7, n. i.

a. Joint owners. A insured cargo; and B & C, with 22 others, as

separate underwriters, insured ship. Ship captured by enemy, and
abandoned by owners to underwriters, who paid as for total loss.

Captain ransomed ship with portion of cargo, and, out of proceeds
of residue, sold at port of destination, repaired ship. A, paying in-

surance on cargo, was subrogated to owners' title. He sought to

charge B & C, as partners, for amount expended in repairs.—Liable
only for quotas as co-owners. Not partners, though they designed
to sell ship, because not voluntary purchasers, but owners by neces-
sity. United Ins. Co, v. Scott, i Johns. 106. N. Y. (1806).
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§50.

(Kliougf] tl)e £-fisteitC£ of a partnersliip inier se \s ibetermmei)

bti i\)t intention of tl)£ partita, its effect ia to make tl)em princi-

pals.

Where there is a contradl, what the parties intended

is ascertained by the ordinary rules of construdtion.

What is the real nature of the undertaking? This is

the fa6l to be established. Does the undertaking pro-

vide for a transadlion, or a series of transadlions, in

reality, on behalf of all ?* If a partnership is intended

by the parties, no disguise of the operations under any

other relation will prevent the law from attaching to

the members all the incidents of partnership, and the

chiefincident is liability as a principal. The law does

not determine who are partners inter se. The parties

create their own relations. The law simply imposes

upon the parties an adherence to the positions which

they have taken, not in semblance, but in fadl (§44. n.

I, and §45), and charges them as principals.^

The controversies about the existence of partner-

ship arise from inattention to the prohibition by law

of piecemeal partnership, except so far as it is limited

to the partners themselves. The relation is a well-

known association with definite traits and results.

The freedom of contradl does not permit the parties

to remodel the strudlure of the partnership relation,

except for themselves. They are powerless to alter

its constituents as to strangers; and when they do

come into conflict; with third persons, they are com-

pelled to accept or rejedt the status of partners as an

aggregate. The confusion arises from the mistaken

belief of the parties, who think they have the right to
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contradl for any portion of a partner's attributes, witli-

out being bound to assume tbe rest of them, if they are

expressly excluded by the contradl. The only diffi-

culty for the courts is to decide whether the part con-

tradled for is sufficient, or not, to carry the whole.'

1. The attribute which distinguishes a partner from all

who are not partners is undertaking a business and be-

ing a co-proprietor of it. The business, if not carried

on by each partner, is, at least, carried on for him. It

is his right to have the business condudted as he planned
and started it, although he should take no part in its

control or management. The fadl that the business is

carried on by his will, and for his benefit, shows that

he is a principal. Being a proprietor, it is immaterial
whether he participated in the management or not, as,

for example, a dormant partner.'' Although, in his

case, the impulse was imparted at the outset, the origi-

nal force continues and sustains the business. When
withdrawn by the demand for an account, which involves

a settlement of the business, the partnership comes to an
end. The power which created and can terminate the
relation perpetuates it by permitting it to stand.

2. Sharing profits, with absolute control of business, makes a partner.
B, owner of a mill, agreed witli A to manufacture cotton. B was
allowed ^^300 for rent, and 5 p. c. for the capital, which was all ad-

vanced by him. A had entire control and management of the busi-

ness, and received ;^I50 a. year and 1-5 profits. The book-keeper
rendered account to both, and A agreed to engage in no other trade.

B expelled A, who sued to be reinstated as a partner.—Reinstated.
A's absolute control of the business, and his diredl sharing the profits,

showed the parties' intention, that he should be a partner. Green-
ham V. Grey, 4 Ir. C. L. 501 (1855).

3. A loan, ifa coverfor a contribution, charges the lender as apartner.
B & C agreed to raise for a business, by contributions 2-3, and by
loans 1-3, of the capital, which was divided into 60 shares, the loans
to be made under 28 & 29 Vi<?l. c. 86. A loan admitted the lender
to the rights of a contributor, and entitled him to share the profits in

proportion to his share in the capital. He could compel B & C to

conduft the business according to the deed, to exhibit periodical
accounts, and permit him to inspeft the books. If he became bank-
rupt, they were to pay him off, and to refund his loan at termination
of the partnership, unless on a settlement his share of losses equalled
the loan, though he was not liable beyond it. B & C failed, and A,
the holder of a draft, sued D, who took shares by way of a loan, as a
partner.—Liable, as a dormant partner. The lending a pretence to

conceal partnership. Pooley v. Driver, 5 Ch. D. 458 (1876).
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Sharing profits indefinitely, and also losses until i-z advances lost,

and option to reclaim balance exerted, make a partner. A, by 28 &
29 Vidt. c. 86, put ^10,000 in a firm, under articles which stipulated

that B & C should be partners for three years, a period subsequently
renewed; but that A should not be a partner. The ;^io,ooo, with
such advances as any party should make, constituted the capital,

which carried 5 p. c. interest. A took 1-4 the profits and losses, the
balance was divided between B & C. Periodical accounts were ex-

hibited to A, who had option, if his ;^io,ooo was reduced 1-2 by losses,

or if either partner died, to dissolve partnership and become liquidat-

ing partner, or let surviving partner continue the business and divide
deceased partner's share with A, though, if he died, his executors
were not to withdraw capital until expiration of term. He had right
to sell out, and B & C the right to pay him off. They failed, and A
oifered to prove for ;^6,ooo, subsequently advanced by him, and in-

terest.—Rejected, because A was a dormant partner. He shared
profits indefinitely, though his right to withdraw capital when re-

duced to a moiety by losses, made him share them only to a limited
extent. He had control over destination of his capital. B & C were
not his debtors, and he could reclaim but a portion of his advance.
Ex parte Delhasse, 7 Ch. D. 511 (1878).
Advance, coupled with partnership privileges, makes lender apart-

ner. B advanced C, for his contemplated business, ^500, stipulating,

I, that C should repay the loan within 48 hours after demand, and, 2,

until payment, 5 p. c. interest and, 3, in addition to interest, a sum
equal to 1-2 the net profits of the business, less a salary oi £\ a week
for C's management

; 4, that C should devote his whole time to the
business until repa5'ment

; 5, that he should keep books of account
open to B's inspedtion ; 6, that a half yearly account and valuation
should be made by C, at his expense, for B, and, 7, that C should
furnish B every facility to verify the account. A sued B as a part-
ner.—Liable. Adl 28 & 29 Vict. c. 86, s. i, enables lender to take
a share of profits without on that account alone being held a partner.
But the sharing is not excluded as a constituent when combined with
other stipulations. Clauses i, 2 and 7 indicated a loan; 3 and 4 a
partnership, and 5 and 6 either a loan or a partnership. Fronde v.

Williams, 56 Law Times Rep., N. S. 441 (1887). Comment, 83 Law
Times 92-3.

Nor do the French, permit any disguise of a partner-
ship.
A loan with a partner's rights makes lender a partner. A, pre-

vented by his ofiice of sheriff from engaging in commercial business,
lent 3.300 francs to B, to develope a quarry. An equal amount was
contributed by B, and also by C. If the partnership continued ten
years, A could take 1-3 the capital, in the interval he shared the
profits in lieu of interest equally with B & C, had the right to inspeft
the books, advise and vote on partnership questions, prevent liqui-
dation or dissolution, and, upon its happening, he had 1-3 of assets
on account of his loan. A took part in managing the business, and
dealt with others as partner.—In the liquidation, A must be treated
as a partner. Like his co-partners, he must bear the losses as he
shared the profits, in proportion to his loan, which was a contribution.
Soci^te de I'lsere, 5 Revue des Socii^tds 266. 1887.

a. Plaintiffmay sue dormant, on contraBl with ostensible, partner. B,
timber broker, suggested to C the purchase of a cargo of timber from
A. The invoice was made out to C, and B drew on him for the
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freight, which C paid. A sued B & C, as partners, for the price.

Some evidence of joint shipment. Objedlion : Coutraft by C.

—

Plaintiff might show B was interested in the contradt, as a dormant
partner. Ruppell v. Roberts, 4 N. & M. 31 (1834).

§51.

IPropertg is t\)t mtt'ivm of parttursl)!^), onb partners are

proprietors of tt\t stock.

As trade consists of buying and selling, its snbjeA-

matter is mercliandise. Without property there could

be no trade. Property, as the medium for partnership

adls, and the substance of its transadlions, is the iraz'i

(Tunion of partners.

A principal in the business means a proprietor of

the stock ; one who, by virtue of his dominion, buys

and sells the property of the firm.* If he is invested

with the prerogative of dominion, although he has,

in fadl, no title to the property, he is none the less

assumed to be a proprietor by those who deal with

the firm (§4, §25).^ The domestic arrangement be-

tween the partners does not affedl the position which

is created by the nature of trade.

Sharing the profits and losses of a business, if not b}' co-

owners, forms a distindl class of association in the Civil

law, called association en participation^ and is contrasted

with partnership, which is a sharing by co-proprietors."

By the Common law, the sharing of profit and loss by
proprietors identifies them with the business, and, being

jointly interested in the business, they are partners. The
Civil law does not judge the party by his interest in a

transadlion, but charges him only upon his avowed con-

tradt.^ The undisclosed principal not being liable under
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that system when discovered, the cases in which he escapes

liability are grouped under the association eii participation.

"

1. Ifprofits shared asproprietors, joint aElion lies. A & C shared profits

of purchase and shipment of cotton. A sued both.—Charge sustained,

that parties' intention was not controlling, but a joint interest would
give a joint cause of adtiou. Stevens v. Gainesville Nat. Bank, 62
Texas 499 (1884).

Buying tandfor capitalist with halfprofits of sale, a partnership.
By oral agreement, A was to furnish money, with which B was to buy
land, taking title in A's name. A received for his capital 10 p. u. in-

terest and half profits from sale of land. A brought account against

B.—Account lay. A & B partners. Richards v, Grinnell, 63 Iowa 44
(1884).
Buying'land on joint account of capitalist and prospeSlor, a part-

nership. B received money of A, to be invested on joint account in

buying land ; if no investment made, to be returned. Administrator
of A sued B.—VerdicSt for plaintiff set aside. B not a trustee or agent,
but partner of A. Hill v. vSheibley, 68 Ga. 556 (1882).

Proprietors sharing profits are partners. A undertood to look up
and bid for desirable lands at tax sales, to procure deeds from the
State, and to put title in B ; who agreed to furnish money for the pur-
chases, and to hold title for both. They were to sell the land and,
after repaying B his advances, share the proceeds. A brought ac-

count ; B demurred.—Decree. Joint owners of land, each exerting
the powers of proprietors and sharing the profits of aggregate trans-

actions. Hunt V. Eriksou, 57 Mich. 330 (iSSs).

Sharing profits and hsses by co-owners, at least in part, makesJoint
business. B gave C the use of$4,000 for 1-4 interest in a patent, to be
repaid solely out of first profits, without recourse to C. C, the sole

and salaried manager, was entitled to retain 1-2 of B's profits until
they amounted to f15,000. They agreed not to be partners, but co-
owners. C rented a store, and signed the lease as president of the
"C" Co. A sued B & C on the lease for balance of rent —Recov-
ered. Sharing in profits, with a limited share in losses, makes a busi-

ness carried on for joint benefit. Manhattan Brass and Mfg. Co v.

Sears, 45 N. Y. 797 (1871), reversing i Sweeney 426.

Cultivating peach trees, and sharing the profits of crops, no part-
nership. B furnished 2,700 trees. C planted and cultivated them on
his farm. He agreed to pick and market the fruit during the life of
trees, at joint expense, and account to B for 1-2 net profits. B died,
and his administrators sold his interest to A, who demanded specific

performance and an account of 1-2 profits. Defence : C surviving
partner, and A no standing.—Contra6t enforced, because no partner-
ship without joint ownership of funds. Transaftion a sale of trees,

and the price 1-2 profits of the fruits. Robbins v. McKnight, i Hal.
Ch. 645, E. & A., N. J. (1847).

2. The control as if owner and sharing profits. A owned saw-mill
and timber; B conduced business, receiving 1-3 profits. B paid in-

dividual debt with timber from mill. A sued creditor in assumpsit.
He objefted non-joinder of B.—^Non-suit, because the control, with
services and share in profits, made partnership. Dob v. Halsey, 16
Johns. 34, N. Y. (1819).
Temporary proprietorship sufficient for partnership. B, owner,

executed deed in escrow to C, D et al., for half interest in a mine, to

be delivered on payment of price within 90 days. E, manager, bought
tools and supplies for working the mine, and sued C, D et al. for price.
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Defence of C & D : Attorneys employed to secure property and inter-

est given for services.—Recovered. Partners in working mine, though
not proprietors. Manville v. Parks, 7 Col. 128 (1883).

Dealing with the title for the purpose of gain shows
a partnership inter se when the nature of the business

excludes the partners from any beneficial interest in the

property itself.

Exerting thefunElion of proprietors and sharing the profits make
partners in a singte venture. Jfpartners broilers for sate, and sate

becomes impossibte, a partner may buy for himself.
.
B, having an

option to sell 4-5 of a mine, and A, the agent for sale of 1-5, agreed,
in case they effedted a sale of the lode, to divide the expenses and
share the profits between them. The option was extended to Decem-
ber 10, by putting up a forfeit of $1,500. C, the only prospective
purchaser, had forfeited $2,500 to A & B by his failure to purchase
within a limited time. At the last moment before the option expired,
but after the negotiation with C had failed, E, without A's knowledge,
advanced the price, f17.000 for 4-5 and $3,000 for 1-5, and took title

himself. Theforfeitof $i,50oreducedthecashpaid for4-5to $15,500.
A promised B $1,500 out of his profits, and induced B to give C five

days additional time, but C failed to purchase. Question whether
advance of $1,000 by B to owner, when extension obtained, was out of
the $2,500 firm assets or out of his separateproperty. A brought bill

for 1-2 interest of mine and its produA.—Bill retained for account of
assets or A's share of $2,500 less $1,500, that is $1,000 less expenses.
Partnership ti effeft sale of property belonging to others, without
any interest in the title. B, in buying, did not represent the partner-
ship, for it could not outlast its objedt, which had ceased to exist.

The $1,500 was saved to firm by B's purchase and the extension of
time for C renewed the business. At best, the $1,000 was used, not
to sell, but to buy, the title, a purpose foreign to the partnership.
Kayser v. Maugham, 8 Col. 232 (1885).

a. " Cassaregis, dont I'opinion est si puissante en droit commercial, fait
" aussi une difference sensible entre la participation et la societe : les
'

' participans ne lui appraissent parcomme de vrais associes. Et pour-
" qoi? par le motif donne par Deluca: parce que les participans ne
"sont pas coseigneurs de I'affaire: 'JVon sunt socii, neque in jure
"formati, negotii considerantur condomini ; sed solum, suntpartici-
" pes.'' Dela cette conclusion : 'Maxim.a est differentia inter sociutn
" et participem, et sic diversi in jure producuntur effeElus, quorum
"praeciput sunt, utparticipes non teneantur nisi adratam capitalis

"pro quo participant in negotio; neque ipsi age7-e possunt contra
'

' debitores societatis, neque conveniri valent a creditoribus societatis. ' '

'

Troplong, des Soci^tes, ^494.

d. "Ne pent constituer qu'une association en participation, et non
"une societd en nom colle<?tif qui serait nulle pour defaut de publica-
" tion, la mise en commuu d'op^rations commerciales, quel qu'en soit

"I'objet, entre divers commercants, si chacun des interessds agit en
"son nom seul, sans rdveler aux tiers avec lesquels il traite qu'il

"reprdsente d'autres intdrSts que les sieus propres." Rousseau,
Societes commerciales, ^1736.

" D'abord elle est occulte, essentiellement occulte. Quel que soit

"son objet, si elle se manifeste au public, elle n'est pas une partici-

"pation. * * des I'instant qu'elle ne reste pas concentric dans des
"rapports intdrieurs, elle est une socidtd coUedtive; le nom de par-
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ticipatiou est menteur, il ne lui appartient pas. " Trop^onG, des
societ^s, §499.
" II fut enfin reconnu que le caradlere essentiel et dominant de la

participation ^tait d'etre occulta, de ne point se mauifester aux
tiers, de se resumer dans un compte de benefices ou pertes entre

les associes." Vavasseor, des Socidtes, ^315.

C, "Premihre combinaison. Un navire arrive d'Am^rique k Bordeaux,
charg^ de marchaudises. Un negociant de ce port envoie 4 son cor-

respondant de Bayonne le detail de la cargaison et lui propose
d'acheter avec lui une partie de cafe, qui, suivant toutes les appar-

ences de la place, pourra Stre revendue avec de grands avantages, le

priant de lui faire conn&itre, en cas d'af&rmative, pour quelle part il

desire entrer dans cette speculation. Le negociant de Bayonne
r^pond qu'il accepte I'afFaire pour un tiers, et qu'il entrera dans cette

proportion dans les profits et pertes. La-dessus, le negociant de
Bordeaux achate la marchandise en son nom, et par-lS. se forme une
association en participation, que 1'on appelle aussi compte en partici-

pation, parce qu'elle se r^sout en un compte entre les deuxnegocians.
Dans cette position, il est clair que le negociant bordelais, qui aura
achete du maitre du navire la partie de cafe, sera seul oblige envers
lui; le negociant de Bayonne, aucoutraire, n'aura contradliS aucune
obligation ; et si le Bordelais vieut I. faire faillite, le vendeur n'aura
pas de recours contra sou participant. Deuxiime combinaison, Je
me suis rendu adjudicataire de la ferme de I'octroi d'une grande
ville; mais, pour me procurer des resources dont j'ai besoin, j'ad-

mets pluoieurs capitalistes ^ participer, avec moi, atix profits et

pertes, moyennant qu'ils nie fournissent des fonds jusqu' a une cer-

taine somme convenue. Du reste, cette participation doit demeurer
inconnue

;
je suis seul oblige comme fermier de la ville ; tons les

adles se font en men nom, Cinquihne combinaison. Ou trouve en-
iin la simple participation dans I'espece suivante. Deux ou trois

marchands, voyant que le bl^ est cher en France et bon marcli^ ^
Odessa, conviennent que Pierre, I'und'eux, ira dans cette ville pour
faire un achat considerable de tant de sacs de froment, et pour en-
voyer eusuitp ces grains dans le port de Marseille ^ Josepb, autre
participant, charge d'en faire la revente. Du reste, comme il ne
s'agit que d'une seule affaire determin^e, ces marchands ne pren-
neut pas de raisou sociale. Un seul achete ce qui est conveuu ; un
autre reveud seul, et rend compte 4 ses associes, anonymes pour le

public. Ces deniers ne sont pas engages envers les vendeurs des
fromens ; ils n'ont pas agi collecSlivement. Celui-1^ seul qui aparu
a contraite des obligations ; les tiers ne connaissent pas les autres
et nepeuvent deleur chefles rechercher." Tropi,ong, desSoci^tes,

?482-3, J485, §488. The French cases are colle<3;ed by RousSEU, des
Societ^s, ch. XII. " Le participant quiagit n'estpasnecessairement,
"comme dans la societe collective, le mandataire de celui qui n'agit
"pas. Presque toujours I'afFaire est sienne; il opSre en droit soi,
" comme dit Savary, et alors on ne pent le r^voquer; car ce serait
" vouloir lui enlever le domaine de sa chose. Le fermier de I'oftroi
'

' qui a des participans, le ndgociant de Bordeux qui achete un e portion
" de cafe de compte S. demi avec le negociant de Bayonne, le marchand
" qui va acheter du bie eL Odessa, tous font leur affaire propre: s'ilsont
"des associes, cest pour partager les gains etles pertes, mais pas pour
'

' communiquer la propriety mSme de I'operation. Cependant, il peut
"aussi arriver que le participant acftif soit le mandataire de I'autre
" pour conduire a fin I'affaire dont les r^sultats doivent etre partag^s.
"Si Pierre, qui va partir pour le Levant sur le navire I'Ajax, est
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" charge par Paul d'operer a Smyme, de compte £l demi, la vente de
"certaines marchandises qu'il lui confie, Pierre joue, dans cette
" soci^t^ en participation, le role de mandataire de Paul. '

' Troplong,
des Societes, J 503-4.

§52.

0[)armg tl)c profits bn tl)e proprutora of tl}£ stock roniietts

tl)£ sljave-takers as principals, tl)rouQl) tl)£ mcbium of propertp.

The phrase, sharing profits 'as profits,' attempts to

say that the title to a share of the profits depends

upon a corresponding ownership of the firm stock.

As property is at the owner's risk, a loss of it falls

upon him. Dividing the loss is the counterpart of

sharing the profits. He takes the benefit, and he

bears the burden of ownership. To a dealing with

property, as a means of gain, correspond the lia-

bilities incurred in the business. If profits are treated

as the increase of property made by trading with it,

the share-taker would be considered a proprietor, and

suffer any loss caused by the transac?tions as a de-

crease of his property. It was upon the property-

theory that sharing the profits was conclusive of a

partnership.

Proprietors, buying and selling stock, partners A & B agreed
to buy eggs with money contributed by each, store them with B, and
each sell and share the profit and loss. A, who performed his part
of the contradl, sued B for neglecfl in taking care of eggs. Demurrer.
—Adlion lay, though partners. Bohrer v. Drake, 33 Minn. 408 (1881).

Interest ofproprietors in the business and its profits makes partner-
ship. B agreed to lend C & D f5,ooo from time to time, according
to requirements cf their business, manufadluring and selling segars,
and let loan remain, as a permanent fund in the business, from one to
five years, at his option ; C & D to devote all their time and skill to
the business, which should be confined to manufadluring and selling

segars ; to keep account of all purchases and sales, and from and to
whom, and when, made ; and of all receipts and payments, and to pay,
every six mouths, 3-5 profits, with a guarantee of at least J3,000 a j-ear

'

to B, who should have a lien on all firm property, as security. Breach
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of contradt by C & D put an end to loan, and authorized B to take
possession of assets, and sell them to satisfy his loan. A sued B on
notes made by C & D in the business.—Recovered. No repayment
of loan, no rate of interest. C & D not sole proprietors. Guarantee
for B's benefit. Rosenfield v. Haight, 53 Wisconsin 260 (1881).

Sharing profits as proprietors is partnership. B, owner of planta-

tion, owed C |i,ooo. They agreed to raise a crop, B furnishing outfit

and land, and advancing money to pay hands and carry on business

;

C hiring hands, superintending business, and reimbursing B half his
outlay of ^1,000. B mortgaged crop to A, and C sold bales of cotton
in dispute to D.—Judgment for D reversed. Partnership, because,

as proprietors, they looked only to profits. Reynolds v. Pool, 84 N.
C. 37 (1881). Affirmed in mining partnership. Mauney v. Coit, 86
N. C. 463 (1882).

B & C agreed to raise and dismantle sunken steamer, B furnishing
machinery, C funds and labor. The material recovered to be sold by
B on joint account, advances made by C being first repaid. A sup-
plied articles to C, and sued both.—Recovered. Partners. Lynch v.

Thompson, 61 Miss. 354 ( i;&83).

A, B, C, D & E agreed to cut and sell ice, dedu(5t expenses, in-

cluding their labor, from proceeds, and divide the residue in equal
shares. E, with concurrence of C and D, sold ice to F. A and B,

being dissatisfied with price, demanded account of C, D and E for 2-5

full price, and made F co-defendant.—Bill dismissed as to F. Decree
against C, D and E for adtual price. Partners. Each has jus dis-

ponendi, and majority controls. Staples v. Sprague, 75 Me. 458 (1883).

If brokerjoins in purchase on his own account, and takes an inter-

est instead of a cotnmission, he is a partner. A, a merchant in Lon-
don, diredled B, a broker at Liverpool, to buy cotton, and allowed him
1-3 interest in profit and loss of adventure, instead of a commission.
The transa(5tion, which lasted three months, was treated in the cor-

respondence £S a joint purchase, and the cotton was stored in build-
ing rented by B, B pledged the cotton to D, who thought B was the
owner.—A brought trover for 2-3 the cotton. D entitled to it, as B
was a partner, and had the right to pledge. Reed v. Hollingshead, 8
B. & C. 878 (1S25).

Sharing partnership fund and a sum out of profits, make a part-
ner, B advanced .^24,000 to C & D, who were in partnership, as

brewers, and the three executed a deed, by which a partnership stock
was created, as their joint property. B had no aliquot share of the
profits, but the right to an account, in order to get ;^2,ooo or ^^2,400
out of the profits. C & D became bankrupt, and A sued B, as a part-

ner.—Liable, because a joint owner of the partnership stock, and
entitled to a siim out of the profits, though not to an aliquot share.

Ex parte Chuck, 8 Bing. 469 (1832).
Proprietary interest in profits, coupled with an advance, makes a

partnei-ship, B lent C & Co. $2,000, and took 1-3 bf profits in lieu of
interest, stipulating for semi-annual settlements, and an option to

become, by an additional payment, a partner at end of the year. A
sued B as partner. Defence: Share in profits compensation for loan.

—Profits not compensation if partaker also makes advance to firm,

but coupled together stamp the title to profits as proprietary, and the
advance as a contribution. Leggett v. Hyde, 58 N. Y. 272 (1874).
Joint ownership ofsubjeEl-matter, with control and share in profits,

make a partner. B procured, for C & D, a contraft for building a
railroad, and agreed to give his skill in construdling it. They agreed
to give him 1-3 net profits made out of the contradl, and 1-3 net profits

of operating the road, B assigned his interest under the contjadl to
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E & F, for ^20,000. C & D agreed, in consideration that E & E
would raise funds for the enterprise, to dedudt the $20,000 out of the

f300,000, and share the profits of the contradt equally. The business
was carried on in the name of C & D. A, a track-layer, sued the four
on a note given him by C & D. E made defence : Not a partner.

—

lyiable. He had a joint interest in working the contradl. Voorhees
V. Jones, 5^Dutch. 270 (1865).

§53.

<!i[]t title to profits iiipcniig upon otontrslitp, not upon part-

nerstjip.

The right is created by the law of property, not by

the law of relation, and property includes,, not only

the tangible stock, but the capitalized services of the

partners. The profits are an incident of dominion,

as rent is an incident of proprietorship in land. They
are the result, or consequence, of business, a produdl

of the partnership. The partners share the profits,

because, upon a dissolution of the firm, the members
inherit its property. A division of the firm property,

whether it consists of profits or of stock, puts an end

to the firm. As to that property, the partnership is

dissolved. A partnership in a single transadlion dis-

closes the process. At the instant the partner's right

to share the profits accrues, the partnership ceases to

exist. In every partnership the right to share the

profits of the firm, or its stock, can be enforced only

by a final account, which means a dissolution. The
right to share in the profits is an individual or several

right, which takes effedl after the joint right is dis-

solved into its constituent parts. Partnership brings

its members into combination, and makes them a unit.

The rights of the partners are so exclusive that the
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exertion of a several right dissolves tlie relation. Tlie

co-called right to share the profits during the partner-

ship is not a right at all, but a threat. It takes e.Se&

as a condition, reserved at the outset, to sever the re-

lation altogether, unless a partial dissolution is con-

ceded for the occasion. The joint right of ownership

is inconsistent with several rights of ownership in the

same property, and cannot co-exist with them. The
individual title, if permitted for convenience, to ex-

clude the joint proprietorship of the firm, is not recog-

nized, except as an indulgence. The sanation which

gives legal validity to the right makes a dissolution

of the partnership the only means of enforcement.

The right of the partner, therefore, is to dissolve the

firm, in order to get his share of the profits.

The co-incidence of profits is not with partnership,

but with trade. They belong to trade, and they dis-

close their identity with it. As the desire for profits

is the motive which creates the business, they are the

cause of trade, because they are the produdt of its

transadtions. The profits became a constituent of

partnership, on account of the field of its operations

being limited to trade. It is the business which is

concerned with profits, and the profits make the trader.

The partner is a trader,^ and as trade is buying and

selling property, he is a proprietor.

The partners have a joint title to both contribution

and assets. The separate titles do not come into ex-

istence until the joint title is exhausted. The part-

ners, as debtors, do not obtain a clear title until their

creditors are paid. Nor can they compete, by means

of their separate titles, with the firm-creditors, who are

also subrogated to their separate rights. The credit-
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ors rely upon both the joint and separate titles of their

debtors for satisfadlion. The profits, when shared, are

separate estate, but the partner cannot take or hold

them against the creditors, to whom he pledged his

title. He renounced his separate title in advance, and

postponed his right of property in favor of the creditors

until they were satisfied. This is the pledge of part-

nership.

I. Salary. A took 1-4 profits in lieu of salary . Plaintiff joined him
as partner.—N:t partner, because not a principal trader in the busi-
ness. Dissent.—Sharing profits in lieu of salary makes partnership
as to third persons. A, not being principal, could not join as plaintiff;

such right depends on existence of partnership inter se. But he may
be made defendant as partner quoad alios. Burckle v. Eckhart, 3
Comst. 132 ; s. c. I Denio 337 (1849).

§54.

Partners, being noticing but co-proprtttors in bnahiESS, prou-

ing tl)e inbtcia of oranersljtp, cl^argcs a principal n)l)o coulii not

Dtl)£nBis£ be ibentifieb as a partner.

It is in this way that sharing the profits established

the title of a proprietor, and hence a partnership.^

It makes no difference what distribution the partners

have made of the contributions among themselves. A
partner who is excluded from all participation in the

stock will be none the less a co-owner of it for the pur-

poses of the business. As to third persons, the con-

tributions belong to the firm, and the title is vested in

all the partners.

The suggestion might be thrown out that others

besides partners, upon the same principle, contribute

to the firm stock, and would be entitled to share the
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profits as proprietors. If the services of a partner

can be discounted in advance and turned into money
at their ultimate worth, the process is available for

the services of anybody else. The agent, manager,

superintendent, clerk or servant might commute his

services into gold with equal facility, and claim the

profits as a co-proprietor of the stock employed in the

business. The answer to the suggestion is, that

capitalizing services against a contribution is a ques-

tion of intention. If they are accepted as a contribu-

tion, they invest the person who renders them with

the title and prerogatives of a proprietor.

The position of a proprietor is contrasted with

that of a creditor. The partner renounces all profits

until the creditors are paid. If he takes profits, he

proclaims his position as a partner, for they are what

remain after all claims are paid. A creditor is not

entitled to the profits, and if he claims a part of the

profits, the demand is inconsistent with his position

as a creditor. The proprietor alone is entitled to the

profits. The primary effedl of taking profits is to

exclude all who are paid out of the capital or its pro-

ducft, and this leaves only the partners, who are enti-

tled to the profits. It would be an anomaly to break

the connexion between the proprietor and his profits.

Yet, apparently, this is done whenever a creditor is

permitted to take a portion of the profits without alter-

ing his relation. It is the existence of this apparent

exception which has produced such confusion and puz-

zled the profession.^ It would be an exceptional freak

of the law to invest a creditor with the proprietor's

right of dominion without changing his status as a
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creditor. No wonder such, a mongrel notion could not

be brought into consistency with principle.

The right to take the profits revealed a proprietor.

No one else could touch them, except by his permis-

sion. If any other person did claim them, he would

be compelled to make out his claim from and through

the proprietor. There is but one mode in which this

could be done : The creditor must exert his right in

the name, or by the authority, of the proprietor. The
creditor is the appointee of the proprietor, and exerts

a delegated right. The power is undoubtedly coupled

with an interest, and cannot be revoked, but it is still

nothing but a delegation of authority. By law, the

profits belong to the proprietor, and he, by virtue of

his dominion, empowers the creditor to take them.

This explains the profit-sharing theory, and makes it

intelligible. It explains, also, the creditor's profit-

sharing, and makes- it consistent with the theory of

partnership.

The exception, which, however, has been shown to

be only apparent, was sufficient to prevent the infer-

ence of a partnership from being conclusive, and led

to a rejedlion of the profit-sharing as a test of partner-

ship. The question turned upon the capacity in which

the recipient took the profits. But the capacity is in-

volved in the profits, and cannot be severed from them.

The failure to observe this connedlion has led to the

exclusion of profits as an element in determining the

capacity of the recipient, and made the ascertainment

of the capacity simply a question of fadl, independent

of the property element. It is denied that the element

of property enters into the partnership relation. The
law of property is excluded and treated as foreign to
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tlie relation. The property involved in a partnership

is regarded as an extraneous fa6l, without any con-

nexion in law with the partnership. The profits, in

this aspedl, have nothing to do with the law of part-

nership, and the efifecfh of sharing them does not raise

a question of law for the court, but, if any, a question

of fa6l for the jury.' As an extraneous fadt, taking

profits is no more evidence that the recipient is a part-

ner than that he is a creditor. The profits may belong

to a creditor, with as much right as to a partner.* This

is the conclusion which results from excluding the

property element from the law of partnership, and

from trying to construdl the principles of partnership

out of nothing but the abstract do6lrines of principal

and agent.

Taking profits, therefore, is not an indifferent fadl,

which fails to indicate whether the taker is a partner

or a creditor; on the contrary, it reveals a proprietor.

The creditor himself can take them only in right of

the proprietor. Therefore, it is not until the creditor

has proved his right to them, by the appointment from

the proprietor, that he is permitted to disavow his title

as a proprietor. The law of property makes him a

partner, unless he can prove that he takes by the

authority of another, who is the proprietor. This is

the principle which underlies the proposition that

sharing the profits '\s prima facie evidence of partner-

ship. The profits, as a matter of evidence, apart

from the element of property, would prove nothing

either way.

I. Undisclosed principal in a joint venture a dormant partner. B
bought coffee on a joint venture witli C, who paid his part of the
price. B had the management of the transacStion, and deposited the
coffee with A, who debited B with the advances upon it, and did not

136



Pt. 2, Ch. I. The Test. §54.

know of C's interest in the venture. The coflfee was sold at a loss,

and a commission in bankruptcy issued against B, and another
against C. A proved for his balance against B, and offered to prove
against C.—Entitled, because C a dormant partner and undisclosed
principal. Ex parte Cellar, i Rose 297 (1812).

Control and interest in stock. A, in China trade, at N. Y., with
branch at Canton, appointed B to take charge of Canton business,
giving him 1-5 profits. Neither could engage in other business at

Canton. B to have his living expenses, but to allow profits to ac-

cumulate in the business. Decree upon account stated between A
and administrator of B. Bill to open, and for account as partner.

—

Though partnership, because of control and of interest in stock, i. e.,

labor and share of accumulated profits, bill dismissed, on ground of
laches. Ogden v. Astor, 4 Sandf. 311 N. Y. (1850).
Buying and selling. Judgment against A & B, as endorsers.

Debtor indemnified them, by giving them salt. A sold the salt on
joint account, and applied proceeds in discharge of judgment. He
had given a note of A & B for freight to defendant, who transferred
it to plaintiff, with guarantee of colleBion (not payment). Plaintiff

never enforced payment, supposing B was not a partner, and hence
not liable. B had since become insolvent. Plaintiff, to excuse laches,
denied partnership.—B held a partner, because a joint purchase, and
agreement to share profit and loss of sale. Cumpston v. McNair, i

Wend. 457, N. Y. {1828).
Purchase by one for joint commercial adventure charges him as a

partner. A & B took bonds in payment of a debt to them as part-
ners. On dissolution, they divided the bonds, and, being advised by
counsel engaged in litigation about them to buy more, B bought 22
additional bonds in his own name. The litigation was successful,

and B sold out at a profit. A's executors sued B's executors for half
the profits of the transadtion. The evidence was : i, a power of attor-
ney given to B by various bondholders, to control the market ; B
signed for 29 bonds owned by himself, and A & B signed jointly for

the 22 bonds in dispute; 2, a document drawn, though not used, to
request a trustee's resignation : A signed for 29 bonds, and again for

the 22, but left a blank for another signature opposite the 22.—Re-
covery. A joint adventure. Wilson v. Cobb, 2 Stew. 361, N. J., E.
& A. (1878).

2. The Professional perplexity is manifested in the enadl-

ment, which makes a lender, who takes profits for his

loan, a cross between a partner and a creditor.'' If a
lender, he is entitled to reclaim his loan, like any cred-

itor, and could not be postponed ; if a partner, he could
not reclaim his loan in competition with creditors, or

escape his liability as a partner.

3. In trying to re-adjust the English cases prior to Cox
V. Hickman, to the theory of principal and agent, C. J.

Doe has endeavored to make out that the English judges
confounded the distinction between law and fa<ft. But
he lost sight of the property element, which justifies

them, by making the question one of law, and within
the judicial province.
Eastman v. Clark, 53 N. H. 276 (1872).
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4. Disregarding the light of the profits, or treating it as

an ignis fatuus the courts are at the dead point, and
cannot move until something else is applied as a momen-
tum. Says C. J. Doe :

'
' Whether in a particular case, ' the profit ' carries the one meaning

" or the other, depends on the question whether he is a principal or a
" creditor, which is the first, last and only question in the case. We
"cannotknowin what sense 'theprofit' is used by the parties until we
" discover whether A is a principal or a creditor. How can that be a
'

' method of answering a question, which is a deduAion from the
" answer, and cannot be known until the answer is obtained? If A
" is a creditor, he is none the more an d none the less a creditor by
"reason of his being entitled, as a creditor, to one-ninth of 'the

"profit;' if he is a principal, he is none the more and none the less

"a principal by reason of his being entitled, as a principal, to oue-
" ninth of 'the profit.' When A and B agree that A shall have one-
" ninth of 'the profit,' they may mean that he is to have it in the
" capacity of, and by virtue of his being, a creditor ; they may mean
" that he is to have it in the capacity of, and by virtue of his being, a
"principal. The question is. Which do they mean? The sharing-
" profit test merely repeats the question without answering it. A
" may be entitled to one-ninth of a fund called 'profit,' either in the
" capacity of a creditor or in the capacity of a partner, his ambiguous
" right is not a test of the capacity in which he holds it. Taking part
" of the profit is no more the a<5l of being a partner than it is the test
" of his being a creditor." Eastman v, Clark, 53 N. H. 296 (1872).

a. 28 & 29 Via. c. 86.

§55.

3[lie title to profits, lik-c \\\t title to the tontrUmtion, is a

prapcrtp rigl)t, roljid) raiiuot be asserteti against tl)e aebitors

of tl)£ firm.

Profits result from the use of the contributiou. It

is, of course, a mistake to represent profits as the

produdl of nothing but the material capital of the

firm. They are the produdl of all the fadlors which
go to make the business a success. But, as is seen

in the original struAure of partnership, the services

are summed up in the funAion of buying and selling

property. The process is accessory ; the property is
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the principal. The profits have no independent status,

but are merged in the contribution.

It is because the profits are an increment of the

contribution, that the right to them discloses a part-

ner. This is the converse of the proposition that a

partner is a proprietor. What would be thought of a

claim to the contribution, if made by a stranger? He
would claim the attribute of a partner, while he pre-

tended not to be a partner.

Mr. Justice DeGrey, in the passage which has be-

come celebrated,^ meant that the property-right to the

profits was the basis of liability on the part of the

trader. He is a proprietor, and is liable for his deal-

ings as such. The reason, however, which the learned

Justice gave for his statement, betrayed his confusion

of thought. He asserted that taking profits deprived

the creditors of the fund on which they relied for pay-

ment ! But this is the exadl result which is excluded

by the terms of the proposition. The creditors can-

not rely on that which does not come into existence

until they have ceased to exist, i. e., are satisfied.

SuLPicius was the first to point out this absurdity,

which he did in his notes to Scaevoea.^

The profits are no more a part of the fund for cred-

itors than losses are. The word ' profits ' is a relative

term, and has a meaning only for the partners them-

selves. It is only between them that any portion of

the assets can be deemed profits. The creditor may
demand all the property, or assets, of his debtor-firm,

because they are devoted to the payment of his claim.

Should the partners divide the joint fund araong them-

selves, and convert the joint into several titles, the

withdrawal would be a fraud upon the creditor. But
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the proprietors would not be charged because they took

it, or any part of it, as profits. No profit could issue

out of it until the creditor was paid, and after he was

paid the withdrawal would not be a fraud upon him.

The withdrawal does not create an original liability,

but conflidls with the liability previously created.

1. Interest, though usurious andpayable out of profits, does not make
lender a partner. B bought out his partner, C, who left ^^4,000 of his

capital with B, upon his agreement to pay 5 p. c. interest and an
annuity of ^300 for 7 years. A sued C as a partner.—Not liable.

The extra 7 p. c. , though usurious unless payable out of profits, was
not contingent upon them, but a round sum due by B. If C received
profits, his interest limited to a definite amount, and could not charge
him indefinitely. But C had no specific lien ou the profits, nor any
interest in them, except through B, who relied upon them as his

means of payment. "If anyone takes part of the profit, he takes
'

' part of the fund on which the creditor of the trader relies for his

"payment." Grace v. Smith, 2 Wm. Bl. 997 (1775).

2. "Mucius scribet nou posse societatem coiri, ut aliam damni, aliam
" lucri partem socius ferat. Servius in notatis Mucii ait, nee posse
'

' societatem ita contrahi : neque enim lucrum intelligitur, nisi omni
"damno dedufto; neque damnum, nisi omni lucro dedu<5to." D. 17^

2' 3°-

"Suppose B, going into the retail flour trade with no capital, hires
" A as clerk for one-ninth of the profit, buys 1,000 bbls. of flour of C
"at^fio. a bbl., sells it all at f1 1, a bbl. in one month, in a store hired
" of D at |ioo. a month, and the business is then closed. A, C & D
"having received nothing, and B havitig the f11,000, J!io,ooo of that

"sum is to be paid to C for the flour. The remaining. |i,000 is the
"primary, gross, or sale profit. Deducft from that gross profit the

"f100 due D for rent, and we have $900, the profit out of which the
" deferred creditor A is to be paid for his services as clerk. Dedudt
"from that deferred creditor fund one-ninth of it due A, and we have
"|8oo, the final or net profit of B the principal. Until they are paid,

"A, C & D are creditors. C and D stand on an equal footing as

"ordinary creditors; the facft that, in book-keeping, the debt to D
"for rent may be recorded in the expense account does not affedt its
" existence as a debt : the debt to A for services may be recorded in the
"same account. C and D are general, absolute creditors, relying for

"payment on everything until they are paid: then, ceasing to be
"creditors, they rely for payment on nothing. A is a deferred and
"contingent creditor, entitled to nothing until C and D are paid,

"and then entitled to nothing, unless some of the gross profit is

"left. C and D, imtil they are paid, rely for payment on the
" whole of B's property,—upon the |i,ooo gross profit, as well as the
"rest of the proceeds of the flour. They do not rely on the |goo
" (deferred creditor fund) left after they are paid, nor ou the |8oo
" (net profit) left after payment of all creditors general and deferred.
"If C is first paid, he takes part of the fund on which D relies for

"payment: if D is fir.st paid, he takes part of the fund on which C
"relies for payment: but the one first paid does not, by the adl of
" receiving payment, become liable to the other for taking part of the
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" fund on which they both rely. That is not the fund of which A is
'

' to have one-ninth ; and he is not liable to C and D for not taking
" a share of the fund on which they rely. The fund ofwhich A is to
" have one-ninth is the |goo left after C and D are paid : on that fund
" C and D do not rely ; and A is not liable to them for taking a part
'

' of the fund on which they do not rely. He is a creditor, though a
" deferred one ; and, as creditors, C and D do not Lecome liable to
" each other or to A by properly receiving payment out of the fund
"on which they properly rely for payment, so A does not become
"liable to them by receiving payment out of the fund on which he
"relies.

"But if A, as a joint principal and co-partner, and not as a creditor,

"is entitled to one-ninth of the profit, it is net profit that is meant;
" and if he is entitled to a part of the net profit, he is liable to C and
"D, not because he is entitled to a part of the fund on which they
"rely,—for they do not rely on the net profit; he is liable to them
" because he is a principal. If he is a principal, 'the profit' of which
" he is to have a part means the balance of gross profit left after pay-
"ing all creditors: if he is a creditor, 'the profit' means the balance
" of gross profit left after paying all creditors but himself. * *
"In the supposed case, where A is a creditor and not a partner,

"there are three different profit funds, or one profit fund of three dif-
" ferent amounts and with the three different names,—i, Ji.ooo gross
"profit, out of which, as well as out of the other iio,ooo, proceeds
"of the flour, the general creditors are to be paid: 2, |goo deferred
" creditor fund left after payment of the general creditors C and D

;

"
3i 5^°° 'ist profit, left after payment of the general creditors C and

" D, and the deferred creditor A. An agreement of A and B that A
"is to have one-ninth of the profit, means either that A is to be a
" deferred creditor entitled to one ninth of the gross profit left after
" payment of the general creditors as compensation for his services,
" or that he is to be a joint principal and co-partner with B, entitled
"to one ninth of the net profit. In the former case, 'the profit'
" means neither the gross profit nor the net profit, but the $900, of
"which the fSoo left after payment of A is the net profit of the busi-
"ness in which B is sole principal: in the latter case, 'the profit'

"means the JJ900 net profit of the business in which A and B are joint
" principals. The difference is, not in the tmount which A is to re-
" ceive, but in the capacity in which he is to receive it. In the one
"case, as a clerk hired by B, and as a creditor of B, he is to receive
"from B, in payment of his deferred debt, one-ninth of the amount
" of B's gross profits left after payment of other creditors : his right
"is a chose in adtion, not a thing adlually or construflively in his
" possession : the title of the ninth is in B, and not in A until he is

"paid ;—in the other case, as a joint principal, before he receives his
"share, he owns, in common with B, the net profit left after pay-
" nient of all partnership creditors of A and B : the title is in A and
"B: A owns one-ninth, and B owns eight-ninths. In the one case,

"the net jjrofit is JS800: A is a creditor of B, and not a principal:
" B owes him Jioo for wages which he can recover in assumpsit at
" common law ;—in the other, the net profit is I900 : A is a joint prin-
''cipal and not a creditor; B owes him no wages: their net profit
" cannot be ascertained and divided in a common law adtion : for the
"debts contradted by B, within the scope of his authority as agent in
"earning that net profit, A would be liable, did not the existence of
" net profit show that those debts have been paid.

" If A is a clerk and creditor, he receives jSioo, not as his share of
"the profit of a business in which he is a joint principal, but as com-
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"pensation for liis services in a business in which B is sole princi-
" pal : he receives one-ninth of the profit, not as profit, but as pay-
" ment of a debt. If A is a principal, he owns one-ninth of the profit
" as profit, and does not receive it as payment of a debt," Eastman v.

Clark, 53 N. H. 295 (1872).

§5G.

U\]t Eoman Btanbarb 1)Q3 0iirx)toei) in tl)e Olommoit Cato as

tl)£ tnpe of f)artn£rsl)ip.

The type of partnership handed down by tradition

stands as the model of perfecSt fairness, and serves as

the strudlure of partnership when the law is called

upon to infer the terms of the contradl. The infer-

ence is drawn from sharing the profits, that the share-

taker has put a contribution into the firm equal in

proportion to the quota which he takes out of the

profits (§31, n. i). The inference is merely a state-

ment or expression of the natural terms of the adjust-

ment which the parties would make if they dealt fairly

by each other in the business. The right to demand
a share in the produft of the partnership relates to the

interest of the share-taker in the capital of the firm.

The claim to profits is founded upon the claimant's

standing in the firm as a partner.^ The legal in-

ference is based upon the connexion between profits

and a contribution. If the profits are shared, the

stock employed to make the profits is shared like

them. It is with reference to the type of partnership

that the contrail of the parties is interpreted (§36).

The relation is maintained by the self-interest of the mem-
bers. Though a partner, the individual has no interest

apart from himself. " The firm supplies no new impulse,
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and is merely a graft on the individual stock. The partner

looks through the partnership to his ultimate self-interest,

in the vista beyond. The Romans, seeing that the relation

had no support but the self-interest of the members, made
sure of their self-interest by a measurement of each part-

ner's quota, and regulated his share of the profits according

to the amount of his contribution. The partner could not

deny his membership if he would, for his position in the

firm was established at the outset, by investing him with a

correlative proportion of the stock and profits as a member.

The right to share the profits related back to the contribu-

tion, and was contingent upon it. The claim to share in

the profits admitted the partnership, and, as the claim im-

plied a contribiition by the claimant, would prove that

money which had been put into the firm was intended to

be a contribution.

I. One who takes profits carries the insignia of proprie-

torship. He asserts the title of a proprietor, and he is

taken at his word. The title and the profession are

accepted as a fa<5l. But it is argued by those who ignore
the property element involved in partnership that the

fadl should be disregarded, as if it had no existence.

There would, in this aspect, be no legal clue to deter-

mine the question of partnership. It would be left un-
decided, except when the parties had seen fit to disclose

the intention which they entertained in transadting the
business. The illustration given by C. J. DoE shows
how hopeless would be the task, when partnership is

treated as nothing but a case of principal and agent.''

a. Son !3^S'^i''B' ^^^ genius of legal inspiration, has undertaken to
prove that the selfish instinA can be sublimated in partnership and
other combinations, and utilized as a disinterested motive; but he
has relegated his proof to a subsequent volume, and until he pro-
duces it the hard headed sense of the Romans will be accepted as the
standard.

.

®er 3tcetf im Slec^t, Don SJuboHsl^ SBon Sl^ering, bol. 1, 1877.

b. SSS, n. 2.
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§57.

2[[)£ propertg-link, or conneittou, bstroecn contribution ant

profit© l)a3 not bem sroersii, but stanbs, at tl)£ pressnt iiag, as

tl)£ tpfie of partn£r3l)ip.

The law does not require, as it did in the early days

of Rome, that a share in the profits should correspond

to the contribution. But the law does assume such a

correspondence between the profits and the contribu-

tions, if the contrail has not made a different adjust-

ment.^ The later Roman view, that the parties must

have capitalized the services to make them equal to

the contribution,^ is the accepted basis of the partner-

ship as to third persons. The contributing partner

has agreed to accept the services of his co-partner as

an equivalent for his contribution, and thus converted

the services into firm capital. The eifedl is to invest

the partner contributing his services with title to the

firm property. Although the partners, according to

the better opinion which has been set forth (§33), do

not contribute property, but contribute merely the use

of property to the firm, yet, for strangers, the title is

vested in the firm. If the services of the partner

were capitalized and accepted as a contribution, al-

though they would, at best, entitle him only to a joint

use of his partner's property, yet, for the purposes of

the business, they would make him a co-owner of it,

and, on that ground, a co-proprietor of the profits,

which are the product of his own labor, and of the

property employed in the business.

The mutual agency of the partners results from

trade, or buying and selling property (§5). If the

property employed in trade did not create an agency
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in the co-trader, there would be no property clue to

establish the agency. The delegation would be ascer-

tained, like any question of authority, only by the in-

tention of the principal.' Property owned in common
does not give a part owner authority over his co-own-

er's purpart (§5) . The fa6l might be disputed whether

the property was owned jointly or only in common.

Trading with it would settle the controversy at the

Common law, because sharing the profits would iden-

tify the proprietors in the contribution through their

shares in the produdl.^ At the Civil law, the co-pro-

prietorship is not decisive, even in trade, for the pro-

prietors may join in business, and share its profits

and losses without becoming partners (§51 n. c).° It

is not the identity of interest which charges them as

partners, but the private contradl of the partners.

The Civil law knows nothing of an undisclosed prin-

cipal, and yet his liability is the key to partnership at

the Common law.

The abandonment of the property element would

take away the creditors' hold upon the partnership, and

relegate them to a mental investigation. The exter-

nal fadl that the party is a co-proprietor, or dealt as

such, is now sufi&cient to hold him as a partner. Tak-

ing the profits is dealing with the property as a pro-

prietor, for they are the produdl of the property con-

tributed to the business. The embodiment of the aft,

dealing as a proprietor, in matter and substance, is the

tangible fadl which singles out the partner, and identi-

fies him with the business.

The eflfeft of reverting to the intention of the par-

ties as the exclusive test of a partnership would be

undoing the work which has been accomplished dur-
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ing the developement of modern partnership in Eng-

land and America, and going back to the primitive

status of partnership at the Civil law^.^ The Common
law made a great stride in advance, when it converted

partnership into an institute of credit, and enlarged its

scope from a private bargain, which concerns no one

but the partners, to a business establishment, which

invites and commands the trust and confidence ofthird

persons. The Common law, with its practical sagac-

ity, adapted partnership to its modern funAion, and

gave it a career which was not dreamt of at the Ro-

man law.

It is upon the foundation of property that the mod-

ern structure of partnership is built. The co-proprie-

torship in business identifies the parties in interest,

and justifies the reliance upon the proprietors as prin-

cipals. Adling as a proprietor, or taking the profits

of a proprietor, is equivalent to being a proprietor,

and entitles creditors to treat him as such.

1. Syers v. Syers, ?3i, n. i.

2. 15 © lii d ®teuterung bcr ^panbecttn, 420-4.

3. Co-owners sharing profits and losses of business transaElions, not
partners, B, in N. Y., agreed to advance money, C to buy molas-
ses in his, C's, name, warehouse and ship it in the name of D, who,
upon delivery of warehouse receipts, or bills of lading, was to pay the

price and expenses, and draw for the amount on B, who sold the mer-
chandise. Profits and losses divided: B 1-2, C and D each 1-4, butB
and D not disclosed in the transadtions. C failed to pay over money
received from D for the purchase of molasses to A, who sued D for

the price.—Judgment for D. Parties did not intend a partnership.

D, if an unknown principal, or a purchaser, of C, not liable for his

misapplication of purchase-money.—Dissent. Shared the losses, and
were co-owners. Chaflfaix v. L,afitte, 30 La. An. 631 (1878).

4. Sharing profits indefinitely, without any control or management of
the business, makes the share-takers partners, in si>ite of their inten-

tion. B, at Plymouth,, agreed with C, at Gosport, to remove to Cowes,
in order to co-operate as ship agents, for 7 years, with option by C to

renew. Each retained 1-5 commission for expenses. Then C received
1-2 B's commissions and trade discounts, for recommending him. B
received 1-4 C's commissions and 1-2 p. c. of his trade discounts, and
for ships which he induced to proceed to C, 3-5 commissions and 1 1-2
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p u. trade discounts, with 1-4 storage fees. C stipulated for ware-
house at Cowes, without B's interference, and gave him 1-6 storage
fees. Neither could form other business connexions for ship agency
at either port during the term, nor B after the term, at Portsmouth or
Gosport. Provision for annual settlements, when accounts were
stated and balance distributed. Each assumed risk of all losses in

his own business, and stipulated not to incur liability for losses in
the other's business. A sued C on a contracSl made by B in his busi-

ness, carried on in his name as ship agent.—Liable, because he shared
in the profits of B's agency indefinitely, and in spite of the intention
of both parties not to be partners, but of each to carry on his own
business separately. The partial control exerted by C over B's busi-

ness was insufficient to overcome the intention that he should remain
master of his own business. Waugh v. Carver, 2 H. Bl. 235 (1793).
Sharuig commissions a partnership in consignments. A, mer-

chants iu London, and B, at Rio, shared, without any deduAion for

expenses, the commissions on consignments secured by either for the
other. A paid over remittances for sales made by B. A, upon tlve

report of a sale by B of the goods consigned to him by C through A's
influence, advanced the price to C, in expedtation of a remittance
from B. He became bankrupt, and A's assignees in bankruptcy sued
C, to recover the advances.—No recovery, as A & B were partners in
the consignment. Cheap v. Cramond, 4 B. & Al. 663 (1821).
Sharing profits, with renewal of business. B & C, Americans,

were partners in France, trading with U. S. They dissolved, on ac-

count of war between France and England. B returned to N. Y., C
remained, each agreeing to make and procure consignments to the
other, and to share the profits and commissions. Each retained 2-3

of earnings of his own establishment, and gave 1-3 to the other.—

C

liable, as partner iu B's establishment, to A for merchandise. Walden
v. Sherburne, 15 Johns. 409, N. Y. (i8i8).

Sharing profits makes partner. B sold out to C & D, two of his co-
partners, who continued the business, and agreed to pay him an
annuity varying with the profits. Joint commission in bankruptcy
issued against the five. A, their assignee, prayed for stay ofproceed-
ings under other commissions until B's position was determined.
—Stayed, because he reserved a share of profits iu the business, and
decree that B was still a partner. In Colbeck & Co. , ex parte Wheeler,
Buck 48 (1817).
Royalty or profits. A gave B use of faiflory and supplied cash

capital. A to receive i p. c. a yard profit on produdlion of cloth, not
exceeding 6,000 yards a week. B received, for services, remaining 99
p. c, and the entire profit on number of yards above 6,000. Business
condudled in B's name. Creditor sued A on order given by B for
labor.—A liable as partner, because he received, not a royalty, but a
share in the net profits. Everett v. Coe, 5 Denio 180, N. Y. (1848).

The rights of third persons are independent of a partnership con-

trail, and may exist though the contrail should fail. Usury, which
would deprive a lender of his bargain, doesn't relieve him from lia-

bility to third persons on the unlawful contrail. B stocked a store,

and C carried on the business. The contradl was to pay B 6 p. c. for

his loan, and, ifthe business successful, 25 p. c. out of profits. C con-
fessed judgment to B, for the loan, and he took the stock in execu-
tion. A obtained judgment against C, and enjoined sherifffrom pay-
ing over the proceeds of sale to B, on the ground that he was C's

partner.—The contra<3; to share profits made B liable, as a partner,

though the contraA was usurious, and void between the partners.

Shendan v. Medera, 2 Stock. 469 E. & A., N. J. (1855).
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Advancefor a building operation payable out ofproceeds in addi-

tion to a share of the profits and losses is not a usurious loan, but a
contribution to apartnership. Afurnisbed jS3,ooo,tobuy alotwhichB
improved by a building operation. B gave his bond to repay the sum,
with interest, out of the proceeds. A & B shared the profit, in pro-

portion of I to 2. A sued for his share.—Recovered. A partnership,

not a usurious loan. Plunkett v. Dillon, 4 Houston 338, Del. (1875).'

Sharing profits, without mentioning losses, makes partnership. A
& B, who were doing business as the " Tub Co.," furnished fac-

tory, stock and capital, and C managed the business. The sign and
printed designation of the firm were: Tub Co., A B& Co., A
B & C. They shared the profits equally, but said nothing about
losses. Business failed, andA & B demanded an account. Defence

:

No partnership, because no agreement to share losses.—Partnership.

Agreement to share losses implied from agreement to share profits.

Munro v. Whitman, 8 Hun. 553, N. Y. (1876).
Agreement for half the profits, made in answer to advertisement

for a partner, sufficient for jury to find a partnership. Partner in
possession a lien on firm stock against a chattel mortgage executed
before the partnership. The "A" Lumbering Co. executed a chattel

mortgage to A. The Co. advertised for a partner, and agreed to give
B, who answered the advertisement, 1-2 the profits for carrying on the
business. A, under his mortgage, replevied stock in B's possession.
Charge : Agreement gave B a lien, whether a partner or not.—Error.

No lien unless a partner. Agreement, coupled with advertisement,
might have been sufficient for jury to find a partnership. Wilcox v.

Mathews, 44 Mich. 192 (1880).

The principle is not confined to partnership, but pre-

vails throughout the law. The profits represent the

property, and are the snni of its usefulness to man.
The property and its resources of enjoyment are con-

vertible terms, because they are one and the same thing,

though looked at in different aspedls. From the time
of L,ORD Coke and his 'boillourie.of salt,' a gift of the

profits has been a sufficient designation to pass title to the

property. An instance may be taken from a branch of

the law entirely foreign to partnership. The principle

serves to distinguish vested from contingent legacies :

A bequeathed to B the interest of Pa. state loan, and the principal
when it should be paid by law. B died before payment of the prin-

cipal. His administrator sold the stock, with a guarantee of the title.

The buyer sued the administrator on his guarantee, in order to test

the title. The court explained thfe identity of the interest, and
principal: The nature of the fund is single, but its enjoyment varies

on account of the investment. They are different forms of enjoying
the fund, the interest, while it was invested, and the principal when
it was paid ofiF. The legatee had a certainty in either aspetft, unaf-
fedted by the change in form of the fund. The legacy vested the
fund in B at A's death. Schriver v. Cobeau, 4 Watts 130, Pa. (1835),

5. "Deux marchands vont ensemble A une foire, et pour ne pas se
'

' nure par une concurrence que les ferait peut^tre suracheter, ils
'

' conviennent de faire tous leurs achats en commun pour les partager
" ensuite. De fait, chacun d'eux achate sepdrdment ce qu'il trouve
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" d'avantageux
;
puis, tout est rapportd en une masse, et Ton fait les

"lots suivant la convention." Thoplong, Des Soci^t^s, §487.
6. n. 3, supra.

§58.

^ mTSConrtption of tl)t primiple mak a rompcnsation out of

proftt0 tl)£ proof of a partn£r0t)tp.

The word sharer/ like partner, means one who
shares or divides, and the sequence is that he shares,

or divides, what he owns in conjundtion with his co-

proprietors. He shares in the capacity of an owner.

The legal eflFedl did, at one time, correspond with the

import of the word, and charged the share-taker with

liability, as a partner, against his intention, and in

spite of his will. He made himself a principal in the

business, and he would not be permitted to avoid the

consequences of his adl by disproving a partnership

inter se.

The word "sharing," however, came to be taken in

a loose sense.* It was held that a partner is one who,

without reference to property or proprietorship, re-

ceives part of the profits. By this construdlion, Tom,
Dick and Harry were turned into partners, for no

other reason than that they lent money to a firm, sold

it merchandise, or rendered it services, and were paid

out of the profits. For a wonder, the extravagance of

the conclusion did not lead to a detedlion of the blun-

der, which consisted in confounding the distindlion

between the two meanings covered by the term ' shar-

ing.' The word palters in a double sense. It means :

I , The part of profits which belongs to its owner ; 2 , A
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sum paid by the owner out of profits. In its primary-

sense, 'sharing' profits is an incident of ownership, and

is therefore proof of a partnership. In its secondary

sense, the profits shared are the price paid for some-

thing. So far from being evidence of partnership, the

share establishes the opposite relation of debtor and

creditor. The cause of the confusion not being de-

tedled, all reasoning on the subjedl was corrupted by

the original sin. It recurs in the argument which

makes intention the guide : The wish for gain is the

original motive which calls the partnership forth to

make profits, and the motive is the index of the par-

ties' intention. The profits are the cause, and part-

nership follows as the effedl. From the cardinal

proposition, that nothing but profits, could make a

partnership, was deduced the corollary that no profits

could be shared except by partners. Hence, a shar-

ing in the profits became conclusive evidence of part-

nership. In this argument, apart from a missing

link, which is needed to complete the chain of reason-

ing, the word sharing, in its secondary sense, is given

the effeft of its primary meaning. The sharing per-

mitted to a creditor is confounded with the sharing by

virtue of a proprietor's title.* The misuse of the word

vitiates the test of partnership.

The link left out is the means of accomplishment,

which must precede the result. The incentive, which

operates upon proprietors, and induces them to join

in business to make profits, may be felt by others,

but it does not stimulate them to contribute the prop-

erty,-which is the means employed to make the profits.

The end must not only be desired ; it must be willed,

and the objedl of the will is the joinder of proprietors
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in business. They will the joinder, which is partner-

ship, as the means to share the profits.

I. A percentage is the usual measure of a quota," but
the ascertainment need not be made by a rate or propor-

tion ; nor need the share be an aliquot part of the profits.
^

A round sum in instalments, taken in turn," an annuity, **

a royalty,® rent,^ or any other way,^ is sufficient, if the

amount, however computed, is payable out of the profits.

2. " The distiuftion between taking profit as j)rofit, and taking it not
" as profit but as payment of a debt, is a familiar one, firmly estab-
"lished by the authorities, but not always explained as clearly as it

"might be. It is the distinAion between a partner and a creditor
'

' obscurely expressed. Taking a share of the profit as profit, is tak-
" ing it as his profit—as profit of his flour business—as the profit of a
"principal,—taking it in the capacity of a principal trader—an owner
"of the profit—a partner: taking a part of the profit as payment of a
" debt, is taking it in the capacity of a hired man or other creditor.
" IfA is clerk and creditor, we mean by his share of the profit what
" is his when it is paid to him by his employer, but, until then, is his
"in a figurative sense only. If he is a clerk and creditor, what is
" called his share of the profit belongs, as a matter of absolute legal
" title, exclusively to B until he pays it to A, and then belongs ex-
" clusively to A: it ddes not, at any time, belong to A and B in ccm-
"mon, or in any manner indicated by the ordinary signification of
"the terms 'share of a partner.' But, ifA is a joint principal, 'his

'''share' is 'the share of a partner' in the next profit. The indis-

" criminate use of the word 'share,' signifying the amount of his
" wages and debt if he is a clerk and creditor of B, and signifying his
" ownership of a part of the profit in common with B, if he is a prin-
" cipal is a cause of confusion. The distinction between the two sig-
" nifications of 'share,' is the distindtion between a creditor and a
"partner." DoE, C. J., Eastman v. Clark, 53 N. H. 297 (1872).

3. The appointee of the proprietor takes through him,
and by virtue of his dominion (§54). The delegation of
power, if proclaimed, excludes the idea of proprietorship

in the recipient. He takes en autre droit. A contract

to pay over the profits a fortiori excludes a title to them
as proprietor, and establishes a claim for them against
the proprietor. The ideal case of the merchant prince

of New Hampshire and the poor missionary could arise

only under the loose sense given to the word sharing.
"Suppose a New Hampshire merchant, having gained a sufficient

"estate in trade, and desiring to continue his business for the indus-
" trial and charitable purpose of supporting a missionary in Ceylon,
" gives him a bond to pay him all the future profits of his business

;

'
' and suppose the profits are called ' net profits ' in the bond : was
"there ever a court that would hold the missionary liable as a part-
" ner for the goods bought by the merchant in carrying on his bus i-

" ness ? It would be evident that they both understood the missionary
"to be a creditor and not a partner; that, by 'net profits' they meant
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"the surplus of gross profits left after paying all other creditors of the
"business ; andthat, in the literal sense, tUere would beno net profits
" of the business. Why should the missionary Le liable, especially

seeing he was not to defraud the other creditors, but only to receive

"the balance of profits left after they were all paid?" Eastman v.

Clark, 53 N. H. 341 (1872).

a. Commission to partner on business for services referred to profits.

A & B, partners, agreed to give C " 10 p. c. on the business " for his

services as financial manager. Each might furnish capital at 7 p. c.

Profit and loss divided : 1-3 to C, 2-3 between A & B, according to'

time they respectively worked. A & B brought bill against C, who
took no exception to master's finding that he was a partner.—C's 10

p. c. limited to profits, because if business done at a loss C would pay
back 1-3 of commission on the gross amount. Funk v. Haskell, 132

Mass. 580 (1882).

b. Ex parte Chuck, 8 Bing. 469 (1832), §52, n. i.

c. Takingsprofits in alternate layers, partnership. B sold a newspaper,
with the plant, to C, for ;^iSo, payable, with interest, in instalments

during 7 years. B guaranteed ^150 a year to C, beyond aunnal in-

stalments, and C accounted for profits exceeding such ;^i5o, and up
to ^500, to B, with right to take surplus over and above £h'^yo, if he
assumed ;^25o of existing liabilities of the newspaper. A sued B for

paper supplied to C.—I/iable. Because B & C intended to share the

profits. Barry v. Nesham, 3 C. B. 641 (1841),

d. In Colbeck & Co., ex parte Wheeler, Buck, 48 (1817), §57 n. 4.

e. Everett v. Coe, 5 Denio 180 (1848), §57 n. 4.

f. Rent orprofits. Corporation leased its mills to A, and received, in

lieu of rent, 1-4 annual profits, half of which remained in business, at

compound interest, until close of term. Corporation was sued as

partner on bill of exchange given by A.—Liable as to third persons,

in a partnership for a purpose not ultra vires. Catskill Bank v. Gray,

14 Barb. 471 (1851).

A lent B$i,ooo, leased him store for a year, with son, C's, services

gratis. B agreed to invest fo,ooo in business, and manage it for a
year, rendering account to C, who should have 1-3 profits, and might
demand re-payment of loan and possession of store at close of year.

—

A liable as partner, in suit by creditor. Cushman v. Bailey, i Hill 526
N. Y. (1841).

g. Surety who shares profits of working contrast, a partner with con-
traBors. B was surety for C & D, contradlors for construdtion of a
railroad. They agreed to give him, for going security, 1-4 clear
profits, also 10 p. c. on advances, and to secure him, by orders on the
company, for moriey due them. A, a mason, sued B, as a partner of
C & D, for work and labor done. Obtained verdidt.—Sustained. B's
sharing in profits of working contradl made him a partner. Heyhoe
V. Surge, 9 C. B. 431 (1850).
Holding out charges the tiarty who permits it, although creditor did

not know of it, as does bargainfor rate varying with sales. B stipu-
lated to transfer her customers in the coal business to C, and to rec-
ommend others to him; and C agreed, in return, to pay her an an-
nuity and two shillings a chaldron for coal sold to customers whom
she should induce to buy of him. A sued B & C for the price of coal.

Evidence showed that bills to her customers were made out in the
joint names of B & C, though A did not know it, and did not sell on
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her credit.—Liable, because she suffered her name to be held out,

though A did not know it when he made the sale. The contradt for

a rate which varied with the sales would also make her a partner.

Young V. Axtell, 2 H. Bl. 242, arguendo (1784).
Husband entitled to wife's profits, liable as partner, though not

bound by contrail. B, married woman, and C entered into partner-
ship, B contributing her separate estate. A brought adlion against
B C & D, B's husband, for firm debt.—Recovered. B under disability,

but D, who shared his wife's profits, liable as a partner. Miller v.

Marx, 65 Texas 131 (1885).

§59.

^3 tl)e £il£nsion of tl]e tuorii 'sl}armg' tuouliJ make tuerj-

bobg a partner toljo partook of tl)e proftt0, tl}e laro mas pre-

Berncb bw Venning tl)e effect of a partner3l)tp, nnlesa tlje sl^aring

tuas in tl)£ capacitg of a principal or proprietor.

On account of the ambiguity created by letting non-

proprietors, as well as proprietors, 'share' the profits,

it became necessary to re-establish the distincftion be-

tween the two kinds of share-takers. The adherence

to precedent, which made the Bar and the Bench cling

to the original effedl of sharing profits, unless an

exception was forced upon them, served the turn, and

enabled them to tide over, by tradition, the period of

uncertainty. Thus the original meaning of the word
* sharing,' though broken down as its exclusive import,

has nevertheless been preserved. The word retains

its primary signification, until it is overcome by proof

of its use in the secondary sense. The primary mean-

ing prevails, and controls the construdlion of the term.

The context must destroy this implication of owner-

ship, and substitute a different relation, i. e., of debtor

and creditor, or master and servant, in order to over-

throw the original import of the word.'
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The original meaning of the word has been restored

in the modern definition of a partner : One who shares

the profits ' as profits,' in other words, as a proprietor.

The exceptions established the secondary sense of the

word, or sharing as a non-proprietor. But they were

not permitted in derogation of the rule, which em-

bodied the primary meaning, until they were justified

by proof of sharing as a non-proprietor.^ The result

is expressed in the statement that sharing the profits

makes out 2^prima facie case of partnership, that is to

say, the law interprets the phrase sharing the profits

in the primary sense, unless the presumption is re-

butted by proof of its use in the secondary sense.'

If the sharing did not indicate a proprietor, there

would be no reason even for the prima fades. The
sharing would not be evidence of any relation, until

that relation was proved, when the evidence would be

superfluous. The sharing being consistent with the

relation of debtor and creditor, or master and servant,

as well as with that of partners, would not tend to

prove one relation more than another (§54, §55 n. 4).

1

.

Profits presumed to be shared by title ofproprietor, unless a different
right isproved. A sued B & Co. on promissory note for |2,7oo, en-
dorsed to him by B & Co. Court charged : i, that demand at place
of business, or residence, of a partner was sufficient ; 2, that if C was
interested in the profits of the business, or represented himself to be
a partner, he was liable.—Judgment for A. Sharing profits prima
facie evidence of partnership, and unless proof of sharing was in a
different capacity, conclusive. Fourth National Bank of St. Louis v.

Altheimer, 3 S. W. Rep'r 858, Mo. (1S87).

2. The exceptions to the rule, that a share in the profits

made the share-taker a partner, were based upon the fadl

that the partaker was not a proprietor of the business.

The agent did not share the rank and dominion of the
principal. No one could be a partner who was not a
principal in the business."

First. The wages or salaries paid to employees are

nothing but stipends for services rendered by them. The
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payment out of profits does not subvert the relation of

master and servant." The change is only in the mode
of payment ; a variable and contingent amount is sub-

stituted for a fixed sum, for the mutual benefit of both
parties. By making the wages dependent upon success

in the business, the servant has an inducement for his

exertions, and the master reduces his outlay.^

A share of the profits in addition to the salary does
not change the relation. °

a. Unless a principal in the business, not a partner. A offered to

prove against an insvirance company for an annuity. She belonged
to the class which participated in the profits, and they, with the bo-
nusses, were distributed annually. The company amalgamated with
another company, and was ordered to be wound up, but A never
assented to the transfer. Defence: A was a partner.—Proof allowed.
Company was not her agent. She had no voice in the management
or division of the profits, nor could she maintain a bill for an account
of them. In re Engl. & Ir. Ch. & University Ass'ce Society, i Hem.
& M. 85 (1863).
Partaker ofprofits, unless a principal in the business, is not a part-

ner. B had a government coutradl for grave-stones, and employed
A to superintend work, at ^3 a day and 1-2 the profits. A brought
account, as partner, against B.—Account allowed, but no partnership,
because A was not a principal in the business. Hargrave v. Conroy, 4
C. E. Gr. 281, N. J. (1868).

Burckle v. Eckhart, ^53 n. I.

b. Halfprofits for services no partnership. A rented and stocked a

country grocery, and paid for liquor license issued to B. B managed
the business for 1-2 the profits. His separate creditors levied on the
goods. A replevied.—No partnership. Title exclusively in A. Lamb
V. Grover, 47 Barb. 317, N. Y. (1866).

B furnished capital to start C in business, and gave him 1-2 profits.

.

A attached stock as property of C.—Dissolved. C not a- partner, and
property belonged to B. Pond v. Cummins, 50 Conn. 372 (1882).

B employed C, as agent, to sell or let land, giving him 1-2 profits.

B's devisee. A, Isrought ejeftment against C, who claimed title as

partner.—Recovered. C simply agent. Blight v. Ewing, i Pittsburg

275, Pa. (1856).

c. Profits as part of salary no partnership. A received 1-3 profits in

addition to salary. In suit by firm, defendant objeded to non-joinder
of A as plaintiff.—Should notjoin, because not partner. Vanderburgh
V. Hull, 20 Wend 70, N. Y. (1838).

Insurance in B's name, carried on by A, as agent, subjedl to B's
control. A received salary of ^150 a year and 1-5 profits, B 4-5 profits

and all losses. If unexpedled loss occurred after annual division, A
to contribute to pay it, but not beyond his 1-5 profit. A brought ac-

count.—Did not lie, because no partnership. Ross v. Parkins, L. R.
20 Eq. 331 (1875)-

Second. The principle of hiring is not limited to

menial servants, but extends to any employment, in

which the employee is subjedl to the direction and con-

trol of the principal.'^ The captain who took command
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of a ship during a whaling cruise for a share in the
profits, instead of a salary, is an employee, and not a
partner of the owner. ^ The cashier and bookkeeper of

an establishment, who received a share of the profits for

his salary, did not become a partner, because the money
payable for his services was the earnings of the busi-

ness. ' A clerk employed by a firm to drum up custom-
ers is not one of the heads of the firm, because he shares

the profits of his sales, less his proportion of the general
expenses of the business. He is limited to the faculty

of selling, and has no other capacity in the business.

The profits do not change his status.^ The surgeon and
apothecary, who sold out his shop and good-will, stipu-

lating for 1-2 the profits during the year while he intro-

duced his customers and patients to the biiyer, is not a

partner.'' He remained in his drug store during the

year, in order to transfer his business to the purchaser.

He did not become a partner by sharing the profits. He
reversed his position as principal, in order to substitute

I
the vendee as his successor. The interval was not a

; joint reign, but simply the beginning of a new dynasty.

An attorney, who took half the profits for his fee, is not
a partner with his client.' The attorney adls by the di-

redlion and under the control of his client.

The amount of profits the employee bargains for does
not afifedl the relation, except as evidence that the form
of payment is meant to disguise a partnership. A man-
ager, who received 40 p. c. of the profits, would be an
employee, unless other attributes showed him to be a
proprietor of the establishment.^ He had no badge of a
partner, except a share of the profits. He had no au-
thority nor liability, but was subjedl to the diredlion

and control of the principal.

d. Salary. A B & C had a contradl to build turnpike. D agreed with
them to constrnft a portion, dividing profits with them, in propor-
tion to work and expenditure. D brought assumpsit for his share of
profits. Defence : Should have brought account.—No partnership.'
Muzzy V. Whitney, lo Johns. 226, N. Y. (1813).

e. Sharing profit and loss of cruise no partnership. B, the captain,
had 1-5 the profit and loss of the ship and cargo on a voyage. C, the
owner, sold the ship and cargo while at sea, to B, to secure his ad-
vances. B reported his arrival at Cowes to D, who did not take pos-
session, and alleged, as excuse, that B was a partner.—Bound to take
possession, in order to complete title, and B's share was in payment
of wages. Mair v. Glennie, 4 M. & S. 240 (1815).
A was captain for 3 years whaling cruise, at 15 p. c. profits. B,

owner, recalled ship before expiration of period, and A sued for
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breach. Defence : Partner.—Recovered. Brown v. Hicks, 24 Fed.
Rep'rSii (1885).

f. Promisefor share ofpatent, for assistance in perfecting it, no sub-
stitute for salary as clerk. B had salt works, and A afted as his

cashier and bookkeeper for 4 years, without any agreement fixing a
salary. Then, according to A's testimony, £2^0 a year was fixed as
his compensation. During the 4 years, A also assisted in perfecting
a patent for manufacturing salt, and B promised him a small share in

it for his assistance. A offered to prove for 4 years arrears of salary.

—Rejected below, because A looked to his share in the patent for

remuneration ; above, because, though he was a clerk, the evidence
was insufficient to fix the amount of his salary. Ex parte Hickin, 3
De G. & S. 662 (1852).

g. Salesman not a partner. A, who had previously employed B to
secure custom, and had given him a commission of 15 p. c. on the
profits of orders secured by him, agreed to share with B the profits of
his orders after deduCling the expenses ofprocuring and filling them,
and a rateable part of the rent and maintenance of A's shop, in which
the business was transaCled. A sought to prevent B from collecting
draft received in payment of a debt from customers secured by him.
—Defence : Partnership.—B not a partner. Though engaged in the
business, he had no control over it ; no right to receive payment for

sales which he secured or negotiated ; he was salaried by A. Sharing
profits is only one of the consequences of partnership. Andrews v.

Pugh, 241.. J. Ch. 58(1855).

h. Profits may be shared as a salary. B, a surgeon and apothecary,
sold his practice and drug store to A, for .^^900, part cash and balance
at end of the year. B, who continued to attend to the business, and
introduced A to his patients and customers, received 1-2 the clear

profits of the business for the year. A sued B for moneys received
by him,—Recovered. No intention to be partners, but B received
the profits as a salary. Rawlinson v. Clarke, 15 M. & W. 292 (1.846).

i. Purchase of claims by attorneys for halfprofits in lieu offees neither

a partnership nor a trust. B & C, attorneys for A, bought prize-

claims for half profits. A demanded account, judgment for balance
due, and assignment of claims producing less than cost. He arrested

B on execution, as a defaulting trustee. Defence : Partnership which
excludes a breach of trust.—ACtion, in substance, for money had and
received sustained. No partnership and no trust. Prouty v. Swift,

. 51 N. Y. 594 (1873).

. j. -Salary, equal to a share of the profits, don't convert manager into a
partner. B & C agreed to give A, as manager, a salary equal to 40
p. u. of their profits, and reserved the right, upon a breach of the
agreement by A, to discharge him after 21 days notice. They ex-

erted the right, and excluded A, who brought bill for injunction and
specific performance.—Bill dismissed, because sum equal to profits is

not profits. Stocker v. Brockelbank, 15 Jur. 591 ; 3 Mac. & Gord. 250

(1851).

Third. The exception presents itself in another as-

pedl, and verifies the principle by a different applica-

tion. The servant or employee could be indidled for

larceny, although entitled to a share of the profits. " If

a partner, his right to deal with the stock would be a de-
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fence to the charge. The exception admits that a part-

ner must be a proprietor, and that sharing the profits

per se does not make him a proprietor.

k. Servant may bepaid by a share of the profits. A owned a colliery,

and employed B, as a captaiu, to carry coal to market and sell it,

giving him 2-3 of the difference between the cost price at the mines
and the market price, for his services. B sold coal and embezzled the
price. A indidted him for larceny as a servant. Defence: B joint

owner of the money.—Convifled. B employed by A to take coal to

market and bring back money to him. Sharing profits the mode of
payment, which did not convert B from a servant into a partner.

Hartley's case, Rns. & R. 139 (1807).
Sharing profit doesn't involve sharing loss, inter se. E agreed to

take charge of glebe land for A, at 15 sh. a week, until the following
Michelmas, and afterwards at a salary of ^25 a year, and 1-3 clear

annual profits, after deducing all expenses, rent, labor and interest

on capital. B was indidted as a servant, for embezzling A's property.

Defence: A's partner.—Convifted. No sharing of loss jW^r j^. Reg.
V. Wortlejr, 15 Jurist 1137 (1851).

Clerk with share ofprofits liable on capias as trustee. A furnished

capital and B his services for 1-2 the profits. A took B on capias in

suit for money received in the business. Defence : Partnership.

—

Capias proper. Profits for services. B held as trustee for A. Mer-
win V. Playford, 3 Rob. 702, N. Y. (1865).

Fourth. The agent for the management of the pro-

prietor's business is but an employee, though he ap-

proaches in dignity a proprietor. As long as he does

not adl on his own behalf in condudling the business, or

deal with others as a principal, he is not a proprietor.

'

The moment he a<5ls for himself, or as if he were the

principal, he becomes, oris liable as, a proprietor."" The
decision which established the exception did not make
a revolution in the law of partnership, although it is

generally so regarded. The case did not even create

an innovation or mark a new departure in partnership
law." The exception falls within the recognized class

of subordinates, and hardly deserves a separate classifi-

cation.

A creditor, at one period, was not compelled to exe-

cute a deed and release the debtor who made an assign-

ment, because by taking the debtor's business, and
working it up, he ran the risk of becoming a partner."

This position was not maintained. The taking charge
of the debtor's business was limited to the purpose of

liquidation, and was simply working out the debtor's

debt. There was no profit in the business for the cred-

itor, who worked to relieve the debtor, and secure his

own claim. P It was different if the creditors took the
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debtor's business and carried it on for their own profit,

without a resulting interest to the debtor,, after his debts

were satisfied. The going into business made them part-

ners, and the debtor's 'failure served as the occasion.

The objedl was to engage in the business, and not merely
to obtain payment of their debts.''

3. Profitsprimafacie evidence ofpartnership. By specialty, B lent C
& Co. fio.ooo for one year, stipulating for interest and if amount of
profits of business exceeded |io,ooo for 10 p. c, of such excess. Bond
renewed four years in succession. B received profits under arrange-
ment, and upon his death C & Co. became insolvent. A sued B's

administrator on notes made by C & Co.—Non-suit. Profits, as

prima facie evidence of partnership, rebutted by evidence more
consistent with a loan. Meehan v. Valentine, 29 F. Rep'r 276, U. S.

C. C, E. D. Pa. (1886).

Profit called consideration for loan, a partnership, unless excluded
by proofof a different relation. B lent money to C, to buy and sell

cotton, wool and hides, for part profits of business. A sued B for

merchandise.—Recovered. Partnership not negatived by proof of a
different relation. Cothran v. Marmaduke, 60 Texas 370 (1883).

Sharing profits prima facie partnership. A furnished capital, B
his services, and divided the profits. Both sued C for price of goods
sold in name of A & Co. Defence : C not a partner.—Recovered.
Greenwood v. Brink, i Hun 227, N. Y, (1874).

Share inprofits primafacie partnership, and amount not dependent
on contribution to stock. A sued B for account and his quota of loss.

B contributed his services and JJS64 out of fe.ooo. He was entitled to
1-2 the profits.—Liable. A share in profits prima facie partnership,
and need not correspond to contribution to capital. Hodgmiau v.

Smith, 13 Barb. 302, N. Y. (1852).

/. Creditor receivingpaymentfrom profits ofbusiness continued under
his management by debtor, is not a partner. B manufadlured ma-
chinery, which was sold on commission by C. Being largely in-

debted to C for advances, B, in order to secure him, surrendered the
control and management of his business to C, until his claim should
be reduced to |io,ooo, and also agreed to contraift no debt without
C's consent. C appointed a superintendent to take charge, and B
continued the business under his diredtion. B gave notes, for ma-
terials, to A, who sued C as a partner. Court charged that carrying
on the business under the arrangement made C a partner.—Reversed,
because there could be no profits while C's claim was unpaid, or if C
did take profits he received a fixed sum, and not a variable amount
of profits, as such. Brundredv. Muzzey, i Dutch. 268, N.J. {1855).
Carrying on debtor's businessfor creditors^ payment does not m,ake

them partners with the managers. B failed, and assigned his busi-
ness to C and 4 others, trustees, who carried it on, subjedl to the con-
trol of B's creditors. The profits went as B's property, to pay the
creditors, who accepted them in satisfaftion, and as soon as they
equaled his debts the business reverted to B. D & E were appointed
trustees, but D never adted, and E resigned, after adting for 6 weeks.
Subsequently C accepted draft drawn by A for the price of materials
used in the business. A sued D & E, as acceptors.—Not partners.
The sharing profits was a mode of payment, and the trustees were
agents of the debtor, and not of his creditors. Cox v. Hickman, 8 H.
L, 268 (i860).
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m. Contributions by creditors to debtor's business, and sharing the

profit and loss, make them partners. B, who had an oil mill in Bos-

ton, failed, owing A & C, in Boston, and D, in London. By an
agreement, for one year, subsequently extended for two, A imported

seed from Calcutta for the mill, receiving, in payment, B's draft on
D for 1-3, and on C for 1-3, and B's note for the final 1-3. A insured

the seed on the voyage, and on a loss accounted for any surplus to

the other three, and claimed any deficit out of the proceeds of the

mill. D sold the cake, and accounted for the proceeds. Any loss

on the contribution of A, C or D was to be made good out of the pro-

ceeds of the business. B received a salary, and the four divided

profits equally. The three agreed not to sue B while this arrange-

ment lasted, and took a conveyance of his real estate as security.

A imported seed, which fell in price during the voyage. D refused,

in advance, to pay draft for his share of price. B, therefore, was
unable to take the seed. A sold it at a loss, and sued D on the con-

traft for damages. Defence: Partnership, and A should have de-

manded an account.—A partnership, but contradl to contribute ante-

cedent to the relation. Wills v. Simmonds, 8 Hun 189 ; 51 How. Pr.

48, N. Y. (1876).

n. Creditors, who let insolvent trade under their inspeElion and con-

trol, and take his receipts, are not his partners. B, a horse dealer,

assigned, for creditors, to A, trustees. The deed allowed B to carry

on the business, at a weekly salary, under the orders ofA, who might,

if B disobeyed them, take possession, and the receipts went to A's
account. B continued the business in his own name, and contrafted

new debts. He disobeyed A, who took possession of his stock and
trade. Two days later B committed an aft of bankruptcy. A claimed
horses in hands of third persons, and B's assignee in bankruptcy in-

terpleaded, on ground that A was B's partner, and liable for debts

contradled by B under A's diredlion.—A recovered. He was not a
partner with B, as he had no interest in the profits while B carried

on the business. B was solely interested in them, as a fund for the
payment of his debts. Though A had control of business through B,

who contradled debts in its management, A's exertion of his power
reserved by the deed to take possession of the stock, was not a fraud
upon B's creditors, who knew nothing of the secret arrangement.
Price V. Groom, 2 Exch. 542 (1848).

Creditor bound by assiq^nment, which continues debtor's business,

if only for liquidation. Assignment by C, a debtor, to A, a trustee

for creditors, to wind up C's business, pay expenses, and apply the
proceeds in payment of his creditors. A, in his discretion, inight

carry on the trade and employ C to conduft it. B, creditors of C,

obtained judgment against him, and seized the goods, on the ground
that, as the assignment might charge them as partners, it was void.

A claimed the goods in a feigned issue.—Assignment valid. The
business could not be carried on except for liquidation, and the credit-

ors incurred no risk of being held as partners. Janes v. Whitbread,
II C. B. 406 (1851).

o. Creditor not bound to join in deed of assignment to carry on debt-

or's business for their benefit. Assignment by C, a debtor, to A,
trustee for creditors, who should execute deed. The trustee was to

carry on the business, pay costs, reimburse himself, and divide the
profits among the cigners in payment of their claims, and turn over
the surplus to C. B, a creditor, who did not sign deed, obtained
judgment and seized goods which A claimed in a feigned issue.

—
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Deed invalid as to B, who yvas not bound to join and incur risk of
being beld a partner. Owen v. Body, 5 A. & E. 28 (1836).

p. Cox V. Hickman ; Brundred v. Muzzey, supra.

q. Wills V. Simmonds, supra.

§60.

(![|}e Msttncttan betroeEU profits aiib a sttm cqiml to profits is

baseli upon sljariug tl)e profits as a proprietor onb sljaring tl)ein

as a non-proprietor.

The reasoning to support tlie distin^lion admits this

foundation. The sharing was called a commission,

which might correspond to a rate of profits, but could

not give a right to them. The commission, so the

argument ran, is a debt due by the partners, not a

joint right with them. The difference between a

commission on the profits and a share in the profits

is measured by the opposition which exists between

a right and an obligation. The sharing is an adl

which recognizes a title of ownership, vested in differ-

ent claimants, and gives effedl to the right, by dividing

the fund between them. The adl is neither a gift

nor a bargain and sale, and would be designated a

theft, unless the taker could establish a proprietary

right to the fund. No stranger can take a share of

the profits any more than he can take control of the

business. The sharing cannot be made, except among
co-proprietors. In short, the sharing is restridled to a

proprietor, and the non-proprietor has only a claim

against the proprietor.'

Now, add that the character of the adl is a fixed fa<5t,

which cannot be altered by phrases, andthe result is the
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distinftion stated. The effedl of the contraA is a con-

clusion of law, which is paramount to the intention of

the parties. No arrangement can be devised which

will enable a stranger to secure the benefits of a part-

nership without incurring the liabilities of a partner.

The law would not suffer itself to be circumvented by

a subterfuge. The test of sharing the profits, which

established partnership as a conclusion of law, could

not be vitiated by making it a play of words. Calling

a share in the profits a debt, would not make it so,

unless it was a debt in reality. The parties, it must

be borne in mind, do not regulate the matter, but it is

determined by the real charadter of the transadlion.

To permit them to settle the question, and that, too,

by a phrase, would be to put a creditor's right in the

hands of his debtors, and let them juggle with it at

their caprice. The partners cannot change a princi-

pal's position by calling hiin a creditor. The fadt lies

back of language, and the relation is fixed by the fa.&j'

1. A commission on profits is opposed to a share in them. B, manu-
fadlurer, let C, merchant, a store and lumber yaxd, agreed to pro-
vide labor and material, for shovel handles and other implements, to

be paid for by goods, at retail prices, out of store, wliich C should
stock and carry on, and, for additional compensation fpr store and
supplies, a commission of 50 p. c. on the profits of the business. B
bought lumber, for working up implements, from A, who sued C for

price.—Judgment for C. Dunham v. Rogers, i Barr. 255, Pa. (1845).
Stocker v. Brockelbank, 15 Jur. 591; 3 Mac. & Gord., §59, n. j.

Share in a sum equal to profits. A employed B as superintendent
in brush fadtory, giving him, in lieu of salary,, "sum equal to 1-2

profits." B withheld certain brushes, notes and cash proceeds of
sales. A brought detinue. Defence : Should have brought bill of
account.—No partnership. Brockway v. Burnap, 16 Barb. 309, N. Y,
(1853).
Employee, at salary measured by profits, not a partner. A, em-

ployed by B & Bro., at a salary to be measured by profits, brought in-

jundtiou to restrain them from mortgaging and selling land bojigbt
with firm funds.—A bad no standing to maintain bill, as he was but
an employee. McMahon v. O'Donnell, 5 C. E. Gr. 306, N. J. (1869).

2. Title to profits not disguised by calling it a claim. B & C, about
to put $10,000 in D's business, and take 1-3 profits, changed the plan,

and lent D Jio,ooo, each taking his note for j!5,ooo, payable in 3 years,
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and stipulating for a sum equal to i-6 profits, as compensation for pro-
curing loan. They also aided D in obtaining further funds for the
business, but took no part in the management. A lent D jfi2,cioo,

and sued B & C as partners.—liable. Parker v. Canfield, 37 Conn.
251 (1870).

§6L

0l]aring botl] profit onb IO00 liazs not make partners of t[)e

rctipients, n)l)0 io not take as proprietors.

A division of both profit and loss was tTie conclusive

test of a partnership between the recipients.' The
sharing of profits implied a corresponding burden of

loss, but when the loss was expressly assumed, the

partnership could not be explained away, and the lia-

bility being admitted, there was no obje(fc in denying

the relation.

The error of arguing a partnership, however, from

the word sharing, in its indiscriminate sense, extends

to sharing losses. The agreement to share losses has

no eflfedl, unless the contraAor is a proprietor.^ Then
it identifies him with the business.'

If the property element is disregarded, the identity

of interest ceases to be a clue to explain the. transac-

tions of the parties, and their agreement to divide the

losses would also cease to prove a partnership. The
division might be an independent agreement, and not

indicate that the parties meant to be co-principals and

co-agents in the transadlion.* The proof of partner-

ship would be limited to the intention of the parties,

and that would be a secret which they might have

every interest to deny.
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I. "An agreement to share profits aud losses may be said to be the
"type of a partnership contradt. Whatever differences of opinion
"there may be as to other matters, it admits of no doubt whatever
" that persons engaged in any trade, business, or adventure, upon the
"terms of sharing profits and losses arising therefrom, are partners

"in that trade, business or adventure." i Lindley, Law of Partner-

ship 19.

2. If not a principal, he is not a proprietor or partner.

§57-

3. If the losses were not shared, the indicia of title to the

property would not be complete, and the profit-sharer

would not take by virtue of a property-right.
Sharing profits, and not losses, not partnership inter se. A owned

patent. B advanced money to build machine, and stipulated for re-

imbursement and 1-4 receipts from working or sale of machine. He
also bought i -4 of patent right On sale, each had refusal of the oth-

er's interest in patent. Neither could bind the other by contradt. A
sold machine, and kept the money. B sued him for advances and
conversion. Defence : Partner could not sue co-partner for fraudu-
lent removal of firm property.—No partnership inter se, because they
shared nothing but the profits ; B bore all the expenses, Cummings
V. Mills, I Daly 520, N. Y. (i865).

4. ChaflFaix v. Lafitte, ^57, n. 3.

§62.

Sljartng tl)e gross profits iioes not make \\)t recipknt a

partner.

A division of gross profits may occur between co-

owners who join in a sale, or between two persons

who unite in a purchase and re-sale, where each car-

ries independently the burden of his own purpart, or

between the owner of the thing sold and one who con-

tributes only services. A joint purchase at the Com-
mon law does not make a partnership, nor does a sub-

sequent sale have that effedl. On the re-sale, a division

of the gross produdl is treated like a division of the

article purchased. Each party to the transadlion
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bears his own expenses, and has no claim for contri-

bution. The proceeds of the sale are substituted for

the thing sold. The process, by itself, does not con-

stitute a partnership, no matter how often it is repeated.

In a partnership, oil the other hand, each party is en-

titled to credit, in the settlement, for his contribution

and expenses. Only the net result is divided.

If sharing the gross receipts did make the recipients

partners, it would be on general principles, because the

sharing identifies them as principals in the business.

An analysis shows that they are not identified iu in-

terest. Gross profits, in the idiom of lawyers, are

gross returns. Net profits are the excess of returns

over advances; the expenses are dedudled, and the

produdl is divided. Sharing the gross returns is tak-

ing the benefit of the contribution ; it may be capital

stock, or it may be capitalized skill, without account-

ing for any part of it to reimburse the co-partner for

losses or expenses. The share is independent of

profits, and may be taken when there is a loss.' The
sharing is not measured by the success of the busi-

ness and the sharer's interest in it, but is a sum fixed

by a standard apart from the business. Though the

sum may come out of profits, if they are sufficient,

it will, nevertheless, come out of somebody, though

there be no profits. The fixed amount, which is in-

dependent of the success or failure of the business,

betrays a stranger's interest, and not a principal's.

A proprietor's share springs out of the business, and

varies according to its vicissitudes. A principal who
made no conribution himself, could never take his co-

partner's, and make gain out of his' co-partner's loss

and the failure of the business.
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The exception under discussion affords a verifica-

tion of the proposition, that sharing the profits makes

a partnership between none but co-proprietors. The

gross returns include profits, and should, unless the

profit-sharing, which raakes a partnership, was limited

to proprietors, convert the taker into a partner, be-

cause he hopes to get the profits. This being so, he

should be none the less a partner, because he bargains

fi)r an equivalent out of capital, although there should

be no profits. On the other hand, however, the gross

returns are inconsistent with a co-proprietor's interest

in the business, because his share varies with its suc-

cess or failure.

I. The captain of a barge, who received 2-3 of the advance in price at

the market over the price at the mines, would not be a partner with
the owner of colliery and boat (§59 n. k). The freight is put against

the home price, and the captain's services against the owner's outlajf.

The owner pays his own expenses, and the captain includes his in

the 2-3 enhancement. The cost of transportation fnight exceed the
increase in price, or there might be no increase. Then the captain

would not share profits. If the cost of transportation just equalled
2-3 of the enhancement, the captain would get no profits, while the
owner would get his share in full. There is no sharing of the profits

which are adtually made in all and every event.
Quaj-jying/or halfproceeds 0/ sale, not joint benefit. B, owner,

agreed to quarry marble, deliver it on cars, and pay half cost of trans-

portation to A's mill ; A to build mill, manufacture and sell marble,
and divide proceeds. B's credit failing, A paid claims against him,
with his knowledge, and sued for reimbursement.—Recovered. Pay-
ments at request; no joint benefit or partnership, for B might gain
while A lost. Flint v. Eureka Mfg. Co., 55 Vt. 669 (1881).
Sharer 0/gross leturns not a partner. B C & D consolidated rival

lines, andjoined in running a single stage line in theWhite mountains.
B & C furnished a coach and two six-horse teams, with drivers and
other appointments, and D furnished an equal amount of stock. A
sued for the price of corn sold to B & C. D's defence : Not a partner.

They shared not the profits, but the gross receipts. Court charged that

they were jointly liable for supplies.—Verdidt for plaintiff set aside.

D not a principal in the business of B & C. Eastman v. Clark, 53 N.
H. 276 (1872).

The owner of a lighter and a lighterman were partners if

they shared the profits, but master and servant if they shared

the gross returns." The lease of a ferry for 1-2 the gross re-

ceipts did not make the proprietor and lessee partners in
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carrying on the ferry.* The expense of keeping up the

lighter and running it might exceed the profits. Then it

would be run at a loss, but the hirer would get his quota,

which would come out of the owner, who had to pay for

the expenses. The same would be true of the ferry rented

to the ferryman. The gross receipts divided by the theatre-

owner and the stage manager'' are thus explained. The
owner would get his rent, although the manager made no

profits out of his management, and the manager would take

his moiety, although the rent would not pay the expenses of

the building. In either event, the one would inake out of

the other's lo.ss.

a. Dry v. Boswell, ?44, n. 3.

b. Gross receipts. Aleasedferry to B for 1-2 gross receipts. C's horses
were drowned through negligence of B's employee. C sued A as part-

ner.—No partnership. Heimstreet v. Howland, 5 Denio 68, N. Y.

(1847).

c. Gross profits as rent notpartnership. B, owner of theatre, arranged
with C that he should use the theatre, provide a troupe, seleft plays,

and have exclusive control of the management: that B should pay
for printing, advertising and lighting, and should supply door-keep-
ers, scene shifters, supernumeraries and a band. B retained 1-2 the
receipts taken at the door, as payment for the theatre, and C took the

other half. B was sued as C's partner, by A's assignee, for infringing

his stage right.—Not liable; he shared gross profits, which he took
in lieu of rent. Lyon v. Knowles, 3 B. & S. 556 (1863).

The sailors who ship for a cruise on the lay plan, do not

become partners in the undertaking. * They secure the bulk

of the proceeds, but sharing the gross receipts does not asso-

ciate them as a co-operative partnership.

d. A lay voyage does not convert the sailors into partners. A shipped
as a sailpr for a whaling voyage, and B, the captain, agreed to give

him, for his services, 1-190 of the oil. A sued for his lay. B applied

for non-suit.—Overruled. A received the proceeds as wages, and not

as a partner. Wilkinson v. Frasier, 4 Esp. 182 (1805).

A carrier who provides the equipment and supplies for

his sedlion of a through line, is not a partner with connedl-

ing carrier, if he simply shares the gross receipts of the

business.* But if there is any joint expense, as, for exam-

ple, the payment of tolls out of the aggregate fares colledled,

then there is a sharing of net profits, and the carriers become
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partners. The expenditures of each, in maintaining his

sedtion, is treated as a continuing contribution.'

e. Stageproprietors not liablefor keep ofa separate proprietor's horses
used by them in running theirstage-coach line. B, C& D, who owned
a stage-coach, agreed to run it on a route and share the profits. Each
supplied horses for a part of the course. A sued C & D for the price

of hay ordered by B for his horses. Judge charged jury to find for

plaintiff, because C & D were benefitted by keeping up B's stock for

the joint service. Bart :;n v. Hanson, 2 Camp. 97. But the instruftion

was overruled and a new trial ordered. 2 Taunt. 49 (1809).

ConneSling lines; forwarding no partnership. A Si.B owned con-
necting lines. A agreed to forward freight and divide receipts accord-
ing to schedule of rates. Last carrier to advance accrued charges,
upon transfer to him, and coUecS; whole bill on delivery. C made
through shipment. B, as last carrier, sued him for total freight. C
alleged partnership, and set up non-joinder of A, in order to plead
set-off.—Recovered. No set-off against A. He was not a partner,
because only part of earnings or through freights were pooled, and
parties remained independent as to their separate lines. C was liable

to B, because he had accepted goods from B under till of lading which
made total charges payable to B. Merrick v. Gordon , 20 N. Y. 93 ( 1 859).
ConneBing lines. "Counedting lines, A, B and C, from N. Y. to

Sau Francisco, via Panama. N. Y. agent sold separate tickets for

each line, and accounted to each line separately ; although advertise-
ment of trip was joint, and announced merely through fare. Each
line bore its own expenses and took its own profits. Line C was pre-
vented, by wreck of steamer, from transporting plaintifffrom Isthmus
to Sau Francisco. He sued C for return of whole fare.—Because no
partnership, recovered only fare from Isthmus to San Francisco.
Briggs V. Vanderbilt, 19 Barb. 222, N. Y. (1855).

N. Y. agent of conneAiug lines sold through coupon tickets to
Montreal. Traveller kept valise with him in passing over line A, and
checked it on line B to destination. He sued line A for loss of valise.

—No partnership, because lines independent, though connedling.
Straiton v. N. Y. & N. H. R. R., 2 E. D. Smith 184 (1853).
Agreement between railroad company and proprietor of canal to

forward goods and passengers. Fares and freights to be shared, in
proportion to lengths of respeAive lines. Offices maintained, at
joint expense, at termini. Plea of partnership to a<ftion of assumpsit
for share of receipts in hands of defendant.—No partnership. Mohawk
& Hudson R. R. v. Niles. 3 Hill 162, N. Y. (1842).
ConneBing railroads which share through freight and untraced

losses, are not partners. A shipped horses by railroad B, which gave
him receipt for through freight. He sued connefting railroad C for
injury. B & C, by contraft, each in the joint business bore his own
losses, unless they could not be traced, and then in proportion to his
share of the through freight. Contraft excluded.—Verdift for C.
Law made each liable for its own negligence, in spite of B's contradl
for through transportation. Contradl did not change law, or enure to
A's benefit, but merely adjusted the losses between B & C. Aigen v.

Boston & Me. R. R., 132 Mass. 423 (1B82).
Gross returns. A & B worked conneAing coach-lines. Each

worked his own line, and sold tickets over total route. Fares divided
in proportion to length of respecftive lines. A sued B in assumpsit
for balance due. Defence : Partner must bring account.—No part-
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nership, because no sharing of profits and loss ; merely division of
gross returns. Pattison v. Blanchard, 5 N. Y. 186 (1851).

f. ConneEling lines. A, B & C ran conneAing coach lines, each re-

taining all the profits and bearing all the losses of his own seAion.
When uecessary, au extra coach was run through on joint account.
A statement of account, made by a common agent of A and B, showed
that B had received more than his proportion of fares coUedled. A
brought assumpsit against him for excess.—Suit maintained, because
no partnership, except for extra coach. Wetmore v. Baker, 9 Johns.
307, N. Y. (1812). Approved in Champion v. Bostwick, 18 Wend. 182,

(1837).
ConneEling lines: and earnings pooled. A & B owned connefting

stage-coach lines. They pooled all fares from through and way pas-

sengers, paid all tolls out ofthis fund, and divided the residue between
them, in proportion to lengths of respedlive lines. B's coach ran into

C's carriage, and threw C out. He sued A & B, as partners. A denied
partnership.—A liable as partner. The use of each partner's stock is

a sufficient capital. By the agreement, the tolls were the only joint
expense. Sharing aggregate fares, less tolls, is sharing net profits.

Champion v. Bostwick, ix Wend. 571, c. c. in error; 18 Wend. 175

(1837).
Co-operation in running a line charges each member ofthe associa-

tion for the entire rotUe. B, C & D, teamsters, who had been part-

ners for the entire route, divided the course into sedtions, and each
hired the wagon, provided everything necessary to run it over his
seftion, and shared the profits. A sued B & C for damages done by
a driver employed by D.—Liable. Waland v. Elkins, i Stark. 272

;

s. c. Noland v. Olbins, 13 Petersdorf 106 (1816).
Connecting lines with common agent. A common agent of con-

nedling lines contradted to transport goods from point on line A to

point on line B. Goods lost on line B. Owner sued both jointly.

Proprietor of line A claimed to be forwarders only.—Jointly liable on
contradl, though they shared neither profit nor loss. Slocum v. Fair-

child, 7 Hill 292, N. Y. (1843).

If the expense of a vehicle is divided, and a rate paid

for carrying the mail, with a sharing of profit and loss on

other matter, the sharing takes the lead, and fixes a part-

' nership between the contradlors, although the rate might

pay or be a pure loss. ^ The identification in part, indicates

a co-ordination in all.

g. Profits not a wage-fund. A agreed to pay B ^18 for a cart, and to

carry the mail for £<) a mile per annum. They shared the profit and
loss of parcel carriage and the expense of keeping cart in repair. On
a separation, A sued B for his £<) a mile, and for his share of profits.

Defence: A was a partner.—No recovery. Sharing the profit and
loss makes a partnership, and is not a measure of wi-^es. Green v.

Beasley, 2 Bing. 108, N. C. (1S35).
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§63.

<Si[)t tommisaion on saks is like a sljare of tl)£ gross returns.

The commission is payable out of the price, whether

the sale was made at a profit or at a loss. Although

paid out of profits, if any were made by the sale, the

commission is inconsistent with equality between the

owner and salesman in condudling the business for

themselves as principals.^ If the commission is given

to fadlors or brokers, they have no stake in the busi-

ness, but an interest which might be antagonistic to

its success.^ If the owner does not limit the price, the

commission might be paid by him out of his capital.

Ulpian puts the case of an owner who authorized another

to sell a set of pearls at a fixed price, and gives him all he

can make if he sells above the limit.' Is the seller a partner

with the owner? Pothier finds the riddle insoluble, except

by a resort to the parties' intention, which may make the

transadlion a partnership, or may make it a commission.^

The intention, which would constitute the parties partners

at the Roman law, must appear in the answer to the ques-

tion : Did the owner intend to make the seller at once a co-

owner with himself in the pearls ? If he did so intend, a

partnership was created, because the societas of the Roman
law was nothing but a co-ownership, arising through con-

tradt. The pivotal point, upon which the whole matter

turned, was the responsibility of the parties for a possible

loss of the pearls. If partners, they must share the loss in

proportion to the respedlive values of their contributions,

and as there is no fixed estimate put upon the contribution

of the seller, and his share of the price was to be determined

upon a sliding scale, the law would apportion the loss

equally, and compel him to reimburse the original owner

for one-half the value. Every partnership, at the Roman
law. implies a contribution. To make the seller a partner,
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therefore, it was necessary that he should have agreed to

render sertrices, or defray expenses, which the owner should

accept as an equivalent for an interest in the pearls. Story,

with this idea in mind, adopts Duvergier's answer to

PoTHiER : The seller makes no contribution, and therefore

is not a partner.' As, however, his skill and services may
constitute a contribution, the answer does not settle the con-

troversy. They seem to have supposed that the seller must

make some material contribution, in money or property.

The expenses, if any, would be a material contribution,

but do they, if advanced by the seller to create a market for

the pearls, lead to the solution of the problem ? Not neces-

sarily. If contributed to the firm, they must be dedudled

from the price, and returned to the seller before a division

of the profits. Such a course, however, is excluded by the

statement. By the case stated, if the seller is put to any

charge for expenses, it must be at his own risk, and be a

part of his stake in the venture. This stake comprises his

skill, his services, and the expenses, and may be advanced

by him under a contract of agency, in view of the commis-

sion which he expedls to earn. An agreement to reimburse

the expenses would, therefore, determine the question and

establish a partnership. It is certain that thejeweller gave

his services and skill, but it does not appear that he made
any material outlay, for there may have been no expenses.

Expenses, if shown, would have created a presumption of

partnership, unless it was proved that they were not to be

reimbursed. This conclusion is negatived by the statement

of the case. The price fixed by the owner excludes any lia-

bility on his part for expenses. The right to reimbursement

for skill and services, however, depends upon the question

of partnership. They cannot be reimbursed in form ; but,

on the hypothesis of a partnership, if the seller exhausted

his resources, and there was no market for the pearls, the

parties would divide them. On the theory of agency, how-
ever, the owner would retake the pearls. The relation of

partnership would have secured to the jeweler a reimburse-

171



§63. The Test. Pt. 2, Ch. i.

ment for his skill and services, by investing him with prop-

erty in the pearls. The relation of agency would give the

jeweler no reimbursement for his skill and services. On the

other hand, skill and services being the proper subjedl-mat-

ter of a contribution, although immaterial, had there been

nothing else in the case, would have created a presumption

of partnership, which could be rebutted only by proof of a

contrary intention. The inference to be drawn from the

limit in price fixed for a sale of the pearls is, that the owner

did not intend to part with any portion of his property in the

pearls, and thereby reimburse the seller for his skill and ser-

vices. The skill, services and expenses, therefore, stand

upon the same footing.

At the Common law, the question of partnership turns

upon the rights of third persons, rather than upon the rela-

tion of the partners to each other. The ultimate owner-

ship of the pearls would, therefore, not be a controlling

fadlor. For upon dissolution the owner is always entitled

to reclaim his material capital, or so much of it as the firm

assets will replace without reimbursing the skill and ser-

vices of a co-partner who made no material contribution.

The case would be determined by the position which the

parties assumed towards third persons in the disposition of

the pearls. The liability of the original owner to strangers

upon the contradl of the seller, is the important considera-

tion. Such a liability was, under all circumstances, ex-

cluded at the Roman law, because by its rules no one was
bound by any contradl, except the nominal parties to it.

But with us, the owner woiild be liable in any event, and

the question, whether there is a technical partnership, or

not, loses its importance. If it appeared that the parties

intended to constitute themselves co-owners temporarily,

and for the purposes of the transadlion, so that all expenses

would be charged to a joint account, and only net profits

divided, a partnership would arise ; owner and seller would

be liable, as co-principals. On the other hand, if no such

partnership was intended, and the case stated, as has been
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remarked, seems to exclude such an intention ; neverthe-

less, upon the assumption of an agency, the same measure

of liability prevails. The owner would be responsible, as

an undisclosed principal, upon the contradl of sale, which

formed the purpose and substance of the agency, though

he would not be bound on any contradl respedling the ex-

penses which the agent had agreed to defray. The agent,

too, would be responsible on the contradl of sale, as the

nominal promissor. The stranger, therefore, holds both,

and may sue them successively, till satisfadlion is obtained.

There is no reason, except one of procedure, why he might

not sue both in a single adlion. It is said that they cannot

be sued together because they made no joint contradl with

the stranger. They are two principals, but not co-princi-

pals. This is an instance where the phantom of a joint

contradl still controls our pradtice, although the courts have

at times declared that the notion has ceased to be a part of

our law.®

1. Commission on sales no partnership. E, part owner of mine, had
excise licenses and kept a store in his own name for miners' supplies.

He got C to take the business, buy goods in his own name, and allow
him 5 p. c. of sales to miners. C opened an account with A, a bank.
A's assignee in bankruptcy sued B for amount overdrawn by C.

Holding out and sharing profit and loss negatived as facSts by jury.
Verdidt for B.—New trial refused, because percentage a commission
on sales efFedled through B's influence over his workmen. Pott v.

Eyton, 3 C. B. 32 (1846).

2. Cominission on sale gives faSlor no interest which disqualifies him^
as witness to prove contradl. A sued B for price of wheat. C received
1 shilling a pound for making sale. B objedted to C as witness to

prove contratft, on ground of interest.—Competent, because not a
partner, with an interest in the price, but merely a claim against B.

Dixon V. Cooper, 3 Wilson 40 (1768).

Broker's coinmission, all above a given sum, does not disqualify
him. A sued B for price of merchandise. C was broker, and had all

proceeds over a certain sum for making the sale. B objedted to C as

a witness to prove the contradl, on the ground of interest.—Compe-
tent, because no interest, as a partner, in goods. Beniamin v. Porteus.
2 H. Bl. 590 (1796).
Percentage on gross sales no partnership. A sold good-will of

business to firm, for i p. c. on gross sales. He also lent firm|ioo,ooo
at 7 p. c. Creditor of firm sued A as partner,—Not liable, for percent-
age on sales no partnership. Loan did not change the relation. Gib-
son v. Stone, 43 Barb. 285 (1865).

3. "Si margarita tibi vendenda dedero ut, si ea decem vendidisses,
"redderes mihi decem, si pluris, quod excedit tu haberes, mihi
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"videtur, si animo, contrahendae societatis id actum sit, pro socio
" esse adtionem, si minus praescriptis verbis." D. 17, 2, 44.

4. Du contradl de soci^t^, cli. I, pll, 13 6 Oeuvres de Pothier 447-8,
Paris, 1835.

" Si contrahentes animum habueruut lucri in commune facieudi,

"societas est, in qua alter rem {id est, margaritam), alter operam et
'

' industriam in his circumferendis et vendeudis confert. Quod si
" hunc animum nou habuerunt, puta dominus margaritae, qui potuis-
'

' set ipse earn commode vendere tanti aut etiam pluris, margaritam
'

' suam (tibi ut benefaceret) tibi vendendam dedit ea lege : hoc casu
"societas uon est; sed contradlus innominatus ex quo nascitur adtio

"praescriptis verbis." Pothier, 6 Pande(5ls 448.

5. Story on Partnership, ?5i.

6. Miller v. Reed, 3 Casey 244, Pa. (1856).

§64.

®l)£ Icnbfr 13 not tnrneb into a partner bg partaking of t[)e

profits, for a loan, being once establisljei, is tl)e opposite of oron-

crsl)ip.

Is the distindlion between a lender and a partner a

question simply of degree ? The lender may measure

his interest by a quota of the profits, or he may take

a share of profits in lieu of interest. How is he dis-

tinguished from a partner? A lender might be in-

duced, by solicitude for his investment, to watch and

see how the business was conducfled. Unless it should

be successfully managed, no equivalent would be re-

ceived for the use of his money, and the loan might

be put in jeopardy. Would the supervision which

he gave to the management of the business, in order

to proteA his investnient, convert him into a partner?

The amount risked in the business might be equal to

a partner's share, or might exceed it. The motive of

self-interest would be as strong to make him control

the business as the motive which impels a partner.

The difference is not to be found in an analysis of the
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motives. It is in the adlion whicli tliey call forth,

that furnishes the test of the relation, by disclosing

the partner's obje<5l. The lender surrenders his prop-

erty to the debtor, and trusts to his character as se-

curity for the loan. The precautions which he takes

to see that the debtor manages his business with suc-

cess, are taken as means of information, to enable the

creditor to adl promptly, if necessary; they are not

adls of control over the debtor in his business, nor an

interference with his management. The partner, on

the contrary, relies upon himself, and keeps his prop-

erty within his control. He does not part, absolutely,

with his title, or trust to anybody else for its recovery.

The question, therefore, turns upon the destination

and control of the fund. If the would-be lender stipu-

lates that the sum lent shall be retained in the busi-

ness, and can enjoin the borrowers from withdrawing

it, he is a partner.^ On the other hand, although the

lender receives a portion of the proiits from a particu-

lar business as interest, he has no right to insist that

the sum lent shall remain in the business, in order

that the profits may be earned.^

Statutes have been passed, affirming this distindlion

between a loan and a partnership, and for the purpose

of relieving a lender from all liability to third persons,

by reason of his sharing the profits.' The courts have

held these provisions to be merely declaratory of the

Common law,* and have, notwithstanding the statutes,

charged the would-be lender as a partner, wherever it

appeared that he had reserved a right to control the

destination of the fund. On the other hand, these

enactments have altered the leiider's position for the

worse, by postponing him to all other firm creditors.

I7S



§64. The Test. Pt. 2, Ch. i,

1. Pooley V. Driver, §50, n.3.

2. Sharine; profits doesiiot make lender a partner. Firm B C & D, to

keep up a fadiory, which they eventually meant to take, advanced
the capital, and discounted its paper on orders approved by them for

manufactured goods, taking a chattel mortgage to secure the advances.

They stipulated for 1-4 the proiitsi A\ sued them for merchandise
supplied to faftory.—Judgment for defendants. They were merely
financial agents. Cassidy v. Hall, 97 N. Y. 159 (1884) ; McLewee v.

Hall, 103 N. Y. 639 (1886).

Loanforpartprofits not partnership. By-bond, Bagreed to lend C,

agent of a corporation, f5,000 for one year,, and to endorse for him to

the extent of j2,ooo, if B thought C's business required additional

capital, for 10 p. c. net profits and 2 p. c. for each $1,000 above jS5,ooo.

C agreed to conduA business to the best advantage, and to keep ac-

counts, which should be open to B's; inspedtiou. A supplied mate-
rials for works at C's corporation, and brought assumpsit for price

against B & C.—^Judgment for defendants. Loan to C, and assump-
sit would not lie. ContraA for court. Boston. & Col_Smelting Co. v.

Smith, 13 R. I. 27 (1883).

This constituent of partnership is some times ignored.
Halfprofitsfor loan, which is to be repaid, are taken as compensa-

tionfor the debt. Bond executed by B in 1870 to A, for $9,491. 77 al-

ready invested in merchandise during 1866, for 1-2 profits made by
trading with it from 1866. B died in 1877. A recovered judgment
in Probate Court, against B's administrator, for principal and 1-2

profits, to wit,, $19,885.60, and payments were made on account.

Administrator d. b. n. subsequently moved to quasH judgment, on
ground that A was partner, and Probate Court no jurisdicftion.—Judg-
ment sustained. The transa<5tion not necessarily partnership. Right
to the return of principal and 1-2 profits implied account and inspec-

tion of books, but not right to control or be consulted, unless B
changed destination offund. Culley v. Edwards, 44 Ark. 423 (1884).

3. 28 & 29 ViA. c. 86. Statute of Pa., 6 April, 1870, i P. L. 56.

4. Statute authorizing loan without making lenderpartner with bor-

rower declaratory of the- Common law. A sued B as C's partner. B's

affidavit of defence: Agreed to furnish C funds necessary for his

business, and receive, after repayment of advances, a share of the
profits ; but never advanced anything or received any profits. ' Agree-
ment rescinded. Some of items in A's bill furnished before executioti

of contradt, and the others after its recission.—Affidavit sufficient.

Hart V. Kelly, 2 Norris 286 (1877).

The point did not arise for decision. The defendant

agreed to lend and, besides repayment, to receive a share

of the profits. But some of the debts sued for were con-

tradled before, the contract was executed, and were never

made with the defendant, and some were incurred after

the contrail was rescinded. He was not liable for the

first, as he did not contrail them, nor were they con-

tracted for him ; he was not liable for the last, because

he had ceased to be a partner when they were contradled,

and a dormant partner is not liable for what is contradled

after he withdraws.
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Although a stipulation that the advance shall remain in

the business, makes the would-be lender a partner, an agree-

ment, on the other hand, to look only to the firm assets for

paynient, has no such effedl. It is a dogma of the common
law that there is no such thing as a qualified liability.

There must be a debtor who shall be liable, absolutely,

upon his contradl. Every debtor is responsible to the full

extent of his resources, and, though he might charge a por-

tion of his property, by way of preference, he could not limit

his liability to any particular part of his estate. Neverthe-

less, this principle has been waived, and the courts, in

anomalous cases, have enforced a creditor's agreement to

release the partners from any personal obligation for the

debt, except so far as it could be satisfied out of the firm

assets." The Hindu Rajah's case afibrds a contrast to the

foregoing. The creditor held the debtors in a vice, and
they could do nothing without his permission ; but the ex-

tremity of the business required all his pressure to recover

a loan which had become desperate. The business was se-

questrated, as if on execution, and for the single purpose of

making the debt. He did not receive the profits as a pro-

prietor, although he absorbed them, on account of the prin-

cipal and interest of his debt. The debt arose, originally,

from an undoubted loan, and the Rajah assumed control,

not to secure the retention of his advance in the business,

but to save it from the wreck."

a. Throwing good money after bad not partnership. B, a creditor of
C & D, agreed to go into a building operation with them, to advance
part of the money and materials, and to look for payment of his ex-
isting debt and of his advances solely to the profits of the operation
After payment of B's debt and advances, all profits belonged to C &
D. A supplied lumber, and sued B as a partner.—N6t liable, because
his objedt was payment, and advances but a means to colledl prior
debt. Making payment contingent upon profits does not extinguish
the debt, which fastens on the profits as a fund for payment, though
the debtors are released. Kilshaw v. Jukes, 3 B. & S. 847 ; 32 I,. J. Q.
B. 217; 9 Jurist N. S. 1231 (1863).

b. Control of business to secure a debt does not establish partnership.
Hindu Rajah made advances to B & Co., Calcutta shipping mer-
chants, upon condition that they should not order or receive con-
signments, ship or sell goods, withdraw money, transact or alter
business, except by his consent. Shipping documents were at his
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disposal, and could not be sold or pledged without his consent. All
proceeds to be paid him on account of his debt, and 20 p. c. of profits

as commission, besides 12 p. c. interest on his advances. A, who
dealt with B & Co., sued Rajah as, a partner.—Not liable, because he
had no initiative, and his intention to secure a debt. Mollwo v. Court
of Wards, L. R. 4 P. C. 419 (1872).

The amount of interest, or profits, does not necessarily

make the lender a partner. Should he stipulate for 20 per

cent, interest, or 25 per cent, if profits, the 1-5 and a possi-

ble 1-4 might show the desperation of the borrower, but no

co-operation by the lender."

c. Interest a sum equal to 1-5 profits. B lent C |20,ooo for two years,

who agreed to pay $4,000 a year interest, and if that sum did not
equal 1-4 profits, to increase it to that amount. A having sold mer-
chandise to C, who absconded, sued B for the price.—Judgment for

B. L,ord V. Prodtor, 7 Phila. 630 (1870).

If the profits are in addition to interest, they may be ad-

ditional compensation for the use of the money, and if not

coupled with control of the business, do not establish a

partnership.'*

d. Loanfor interest and a share of building operation not a partner-
ship. B lent C, land owner, $50,000, secured by mortgage on the
land, for a building operation, and stipulated for interest and 1-2

profits. A, who furnisjbed materials for building, sued B.—Judgment
for B. Not a partner. Curry v. Fowler, 87 N. Y. 33 (1881).

An agreement to let the lender take possession, sell the

goods, and share the profits, after reimbursing the loan,

would not make him a partner. The advance closed the

transadlion, and left no room for implied authority.® The
lender held the property as security.

e. Share in profits, given for money advancedfor cash purchase, donH
pledge lender's credit as partner. B induced C to lend $2,500, to pay
for two carloads of hogs, and agreed to let C take possession, as se-

curity, ship them to Pittsburgh, and, after reimbursing himself out
of the proceeds of a sale, to take one-half of the net profits. After-
wards, B bought ofA 17 hogs on his own credit, to make up the two
carloads, without C's knowledge. B, in pursuance of the agreement,
repaid C in full, as the hogs did not bring enough to repay the ad-
vance. A sued B & C, as partners. C's defence : No partnership.

—

Judgment for C. Advance for a cash purchase, and not for use in a
continuous business, which would imply transactions on credit. Har-
vey V. Childs, 28 Ohio St. 319 (1876).

A lender may secure himself, as an annuitant, who is paid

out of profits, and not be a partner. He takes no part in the

business. He might receive an annuity, or profits, in return
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for a guarantee of capital requisite to meet insurance liabili-

ties, and be a trustee to impound the receipts until the an-

nuity and family expenditures were provided for, and a re-

serve accumulated, without being a partner. The applica-

tion of the receipts (which were profits, as the brokers paid

over only the balance after the losses were dedu6ted) to

payment was in the debtor's interest, and on his account.'

f. Annuity, or 1-4. profits, no partnership. B advanced ^5,000 to set

up his son, C, in the insurance business. C agreed to pay B j^soo
annuity, or 1-4 the profits, if it appeared that average 1-4 during 3
years exceeded ;f500. C subsequently, by marriage settlement, as-

signed the proceeds of his business to B & D, whom he made trustees

to pay his annuitj^ and to pay the balance for trusts declared by C,

but B was not to be C's partner. A sued B for a loss under a policy
issued by C.—Not liable, because no intention to be partners. BuUen
V. Sharp, L. R. i C. P. 86 (1866).

§65.

9rii£ amount of interest, or profitB, Itoea not beterminc tlje

qnestion of partnersl)tp.

The lender may take a quarter, a half, or an^ pro-

portion, of the profits, without affedting his status.

Should he stipulate for a share of the profits, equal to

20 or 25 percent, interest, or for interest which would

equal 25 per cent, of the profits, the bargain would

show the desperation of the borrower, but no co-opera-

tion by the lender. The interest, in either event,

would not be usurious, because, although it might

exceed the legal rate, if the business was successful,

on the other hand, if the business was unsuccessful,

no interest at all would be paid. The contingency,

which aflfedls the payment of interest, excludes the

question of usury.

If a share of the profits is in addition to legal inter-

est, the loan is usurious ; but inasmuch as the profits
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are additional compensation for tlie use of money, they

do not, althougli usurious, establish a partnership,

when not coupled with control of the business.'

I. No accountfor share ofprofits if usurious. A advanced B $16,500,
partly on mortgage at 7 p. c. and 1-4 profits of his bottling establish-

ment. A asked for account and receiver, as a partner. Decision be-
low : No partnership, but a loan, and A entitled to an account.—Re
versed. If not a partner, loan usurious, and account vsrill not lie, B
not estopped by failure to plead usury, or to objedl to evidence of
because competent under the issue, which was partnership, and not a
loan. Arnold v. Angell, 62 N. Y. 508 (1875).

§66.

2r[)e loan boes not baome a partnersljip baatise \\)t intertst

is usurious.

Partnership should not be confounded with usury.

In cases where the lender stipulated for such an inter-

est in profits as made his loan usurious, for example,

where the lender took a share of profits, in addition

to the legal rate of interest, the question: What
constitutes a partnership? was at first complicated

with usury. Lord Mansfield made partnership an

asylum of refuge for a usurer, who might eledl it to

escape punishment for his crime. At first, his lord-

ship thought the risk of bankruptcy would inflidl a

greater evil than the penalty which the law imposed

for usury, and he, therefore, permitted the usurer to

eledl a partnership as the worst punishment.' Subse-

quently, he took away the election, and inflidted part-

nership absolutely as a penalty for usury. The ad-

judged partner was not permitted to confess, and take

advantage of his own crime, by pleading usury, if its

penalties were less than the liabilities of partnership.^
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Blackstone rejedled this view, and made tlie distinc-

tion depend upon the form of the transa6lion. He
said the excess of interest was a fixed rate, which re-

sembled a debt due from another, and could not be

identical with profits, which were variable in amount,

and were the immediate property of the partaker.' The
difference was between owing and OAvning, or the dis-

tindlion of property. Nevertheless, the form of a loan

does not exclude proof of a partnership, even between

the partners (§50).

It has been held that, although the contraft is

usurious and, on that account, void between the par-

ties, yet third persons, whose rights are paramount,

may hold the parties as partners.* But this decision

is based on the assumption that partaking of the

profits, in any form, makes the recipient a partner,

without reference to proprietorship. Properly con-

sidered, third persons acquire no rights against an

individual on the ground of his participation in the

profits, unless he receives them as a proprietor or

partner (§57). When, therefore, it is admitted that,

as between the original parties, the contradl is in legal

effedl a loan, and,on that account, void for usury, the

basis of a liability to third persons is wanting.

The decision of Morse v. Wilson is an application

of the true principle.^ The lender in that case stipu-

lated for a share of the profits, in addition to the legal

rate of interest. In an action to recover the debt, he

sought to meet the charge of usury, by alleging that

upon the legal efifedl of the transadlion his investment

was really in jeopardy, because, as a partaker of profits,

he was liable to the creditors of the firm. The court,

however, declared that as the advance was to be repaid
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in any event, the insolvency of the borrower was the

only danger incurred, a risk which every lender takes.

A personal liability of the lender to third persons

would in no way afifedt the transadlion, which remains

a loan, because the borrower and his surety were bound

without regard to the success or failure of the busi-

ness to return the advance, which, by reason of their

responsibility, was not technically in jeopardy. The
risk which relieves from the penalty of usury affedls

the investment itself, and makes the right to its re-

covery contingent.^

1. Profits, though in lieu ofinterest, are not usurious, because counter-
balanced by losses. A covenanted to lend B ^loo for4 years, without
interest, if lie would board A's daughter, C, for ;^io a year, and take
her into partnership with his wife, giving her an equal share of the
profits and losses. If C died, B agreed to repay principal and interest
to A. Defence to his suit on bond : Covenant usurious.—Risk of C's
bankruptcy equivalent to the penalty for usury. Morriset v. King, 2

Bur. 891 {1759). Note.—L,ord Mansfielb, afterwards, wouldn't let

lender deny partnership, because he would criminate himself, as a
usurer ; but here he considered bankruptcy worse than usury, and
a sufficient sancJtion.

2. Taking usurious interest in trade renders the taker liable as a part-
ner. B bought out his partner, C, and gave him a bond for £2,i,'i%,

amount of his contribution, with interest at 5 p. c, and agreed to pay
him, in addition, ^200 a year for six years, in lieu of profits. C had
the right to inspedt B's books. B became bankrupt, and A sued C
for a debt incurred by B in the business.—Liable, because contract
usurious, and C could not take advantage of his guilt in order to
escape liability as a partner. Eloxam v. Pell, 2 Wm. Bl. 999 (1775).

3. Grace v. Smith, ^55, n. i.

4. Sheridan v. Medera, ^57, n. 4.

5. Liability to thirdpersons, as apartner, noproteBion against usury.
A lent B ;^2,ooo, for 5 p. c. interest and part of theprofits of B's share
in firm of B & Co. Defence to acftion of debt by A against B's surety:
Usury. Answer: A, though not liable for losses between himself and
B &_Co., would be liable to third persons; therefore, his principal
was in jeopardy, and profits equalized his risk.—Notwithstanding a
possible liability to third persons, contradt is a loan, and usurious.
Morse v. Wilson, 4 Term. 353 (1791).

6. Loan for interest and profits out of proceeds pledged, not partner-
ship. B advanced C & D, manufacfturers, ^50 each, secured on 200
lumber wagons, for interest and 1-4 profits out of sales. A sued
B for rent of premises occupied by C & D.—Not liable. Profits meas-
ure of compensation for loan. Richardson v. Hughitt, 76 N. Y. 55
(1879).
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B advanced C jSz.soo to start business, and took chattel mortgage
for loan, 1-2 receipts for compensation, but if not equal to interest C
made up difference. A sued B for goods supplied to C.—Not partner.

Loaa payable in any event Eager v. Crawford, 76 N. Y. 97 (1879).

§67.

5[l)e mfeme toill be against a partner0l)ip vo\)tvt t\)t facts are

tonsistint luitl) ang otl)er relation.

The reason for this inclination arises from the

unwillingness of the courts to impose the unlimited

liability of a partner, if any other legal relation will

adequately interpret the fadls.

(Eo-oiunersljip.

The natural inference from co-ownership, viz., a

passive tenancy in common is not overcome by using

the property in trade, unless it is made a part of the

adlive capital of the firm. Fixed capital may remain

the property of the partners, as tenants in common,

and only the use be contributed to the firm.^ It is in

accordance with this theory of the Common law that

the co-owners of a ship are tenants in common. At

first, the leaning was against letting a ship form part

of a firm's stock. But now, the ship, if fitted out on

joint account, and employed in the business, becomes

partnership stock,^ whether equipped for one or more

voyages' or for a continuous business.* A settlement

after each shipment does not afifedl the question of

partnership in the ship.^

I. Co-ownership of a vessel, andpartnership in a shipping advenhire.

A & B, merchants, each having a separate business. They had, at

various times, and in various vessels, undertaken shipping adventures
on joint account. They owned the "Phcenix" in common. They
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equipped, freighted and sent her off on a voyage. Before lier return
to port, B failed, and made an assignment. A then sent word to

master to sell ship and cargo in a foreign port, and, with the pro-
ceeds, to buy another ship, in A's name, and a cargo, to be shipped
to him as consignee. This was done. The assignees of B brought a
bill for an account for B's half in the proceeds of the Phoenix. A
sought to retain, for general balance of account on previous advent-
ures, and for sums advanced beyond his share in the equipment of
the Phcenix.—Not partners in the vessel. Evidence showed only a
partnership in the cargo and equipment. For this balance A had a
lien on the proceeds, but not for a general balance. He must pay
out to the assignees, B's share in the vessel, after deducing the ad-
vances on the equipment. Mumford v. Nicholl, 20 Johns. 611, N. Y.
(1822).

2. Partnership in a vessel. A, B, and several others, had a ship built,

and ran her on joint account. A owned 1-4, and was agent. B was
master. A & B disagreed, and a majority displaced A from the posi-

tion of agent. A asked for an account, a receiver, and an injunction
against his associates, to prevent them from continuing to run the
craft. Court below allowed them to give security, and refused every
prayer but the one for an account.—It was sufficient, if defendants
gave security. Had th^y been tenants in common, inj,un<3;ion would
have been granted. Dunham v. Jarvis, 8 Barb. 88, N. "?. (1854).

3. Co-owners of a ship, though tenants in common of the vessel, are
partners in the earnings of a voyage. A, et al., co-owners to the ex-
tent of a three-eighths share of the brig "Crimea," sued for J5628.46,
their portion of the freight of a voyage. Defence : i, Set-off of an
equal amount for a claim, which, though invalid, the master had al-

lowed; 2, Non-joinder of co-owners.—Judgment for A et al. Plaint-
iffs, as partners, could maintain suit under the Code, as non-joinder
of co-partners had not been pleaded in abatement. Master not agent
as to past transa(5tions, and might have consulted his employers.
Merritt v. Walsh, 5 Tiffany 685 (1865).

4. Co-owners of ship became partners by continuous business compris-
ing a series of voyages. B owned 1-2 and C & D each 1-4 of a ship.
They agreed to run her and divide the net earnings in proportion to
the shares. B assigned his interest in present voyage to A, who sued
C & D. Defence : A's profits counterbalanced by losses on previous
voyages.--Judgment for C & D. Co-owners of ship became partners
by a continuous business, comprising a series of voyages. Williams
V. Lawrence, 47 N. Y. 462 (1872).

5. Settlements after each shipment not inconsistent with partnership.
Agreement by A & Co., in Calcutta, to share profit and loss upon
shipments made to B & Co., in N. Y. Settlement after each ship-
ment. B & Co. assigned for creditors, including certain goods
shipped by A & Co. A & Co. claimed account and the balance.
Defence

: Shipments separate ventures.—Settlements did not break
the continuity of partnership transadtions. Eldridge v. Froost. 6 Rob.
518, N. Y. (1866).

The same principles apply to co-ownersliip in a

patent."

6. Co-owner of patent not partners in works construEled under, the
patent. B & C were interested in a patent for pile-covering, and A,
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employed by B on docks built -with tbe patent, sued B & C. C's de-

fence : Not a partner.—Joint interest in patent did not create partner-

ship without a share in profit and loss of building the docks. Boeklen
V. Hardenburgh, s J. & Sp. no, N. Y. (1874).

The owners of a race-horse, who kept and trained

him, dividing the expenses and winnings between

them, were not partners. Holding in common an-

swered all the purposes, without resorting to a part-

ship.'

7. Co-owners of a horse. A & B, owners of a race-horse, agreed that

they should keep and train him, and that the expenses and winnings
should be divided equally between them. A sued B for half the ex-

penses.—Recovered, because co-owners, whether partners or not.

French v. Styring, 2 C. B. N. S. 357 (1857).

In the cases discussed, the partnership in the stock

was denied, because co-ownership afforded a sufficient

explanation of the fadls. The Pandedls contain a case

in which the partnership in the stock was denied, on

the ground that the parties were not co-owners. Ul-

PIAN quotes this case for Celsus' opinion: "Cum
"tres equos haberes et ego unum, societatem coimus,

" ut accepto equo meo quadrigam venderes et ex pretio

"quartam mihi redderes. Si igitur ante venditionem

"equus mens mortuus sit, non putare se Celsus ait

"societatem manere nee ex pretio equorum tuorum

"partem deberi: non enim habendae quadrigae, sed

"vendendae coitam societatem. Ceterum si id adlum

"dicatur, ut quadriga fieret eaque communicaretur

"tuque in ea tres partes haberes, ego quartam, non
" dubie adhuc socii sumus.'" The decision is a con-

sequence of the Roman conception of partnership, to

wit., acquisition of co-ownership by contradl. They
did not intend to become co-owners of the horses, but

did intend to be co-owners of the price. The partner-

ship was, therefore, confined to the sale.

8. D. 17, 2, 58.
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Bale.

A sale may be the objedl whici. they desire to efFedl.

The owner of cotton, the owner of a ship and the con-

signee, co-operated to eflfedl a sale on joint account,

and shared the proceeds in quotas only as a mode of

repaying the price advanced on the cotton.' The

farmers who supplied milk to a cheese facStory, and

shared the profits in proportion to the milk which

they contributed, were not partners." They sold the

raw produdl, and were paid out of the proceeds of the

manufadlured article. The farmers took no part in

managing the fadtory, which was condudled wholly by

the cheese-maker. . They were not principals, or even

agents, in the business.

9. Joint owners. A owned cotton, B a ship, and C's correspondent
would sell, if made consignee. C advanced to A 1-2 price of cotton,

at port of shipment, A to remain owner of 1-2, B and C each to take
1-4. Return to be made to C ; loss upon advance made by C, who
sued A in assumpsit for contribution.—Recovered : No partnership

;

transadtion a sale on joint account, with peculiar method of repaying
advance on A's share. Peltier v. Sewall, 12 Wend. 386 (1834).

10. Sharing tnanufaEluredproduH in proportion to raw tnaterialfur-
nished, not partnership. B, and other farmers, delivered milk to

cheese fadtory. Each was credited with amount of his milk, and all

was manufa<ftured together, and the fadlory sold the cheese. Each
farmer was charged with his share of expenses, and received his share
of proceeds, which was in proportion to the milk he furnished. A
sold B's interest in the cheese under an execution against him.—Set
aside. B not a partner, and had no such interest as could be seized
and sold on &fi.fa. Butterfield v. I^athrop, 21 Smith 225, Pa. (1872).

These cases illustrate the distindlion between the

Common law and the Roman law on the question of

a partnership in selling. At the Roman law, there

might be a partnership in selling, although the par-

ties were not co-owners of the stock, as appears from

the case put by Celsus, supra., for the parties would,

nevertheless, be co-owners ofthe price, when obtained.

The Common law, on the other hand, permits no part-
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nership in selling, witliout a previous buying on joint

account.

Bailment.

The objeft of tbe parties may be a bailment. Tbe
mode of compensation, by a sbare of the profits, does

not alter the bailee's position, or give him any title to

the merchandise held by him, but it remains the prop-

erty of the bailor, and is subjedl to execution by his

creditors."

11. A sharingin theprofits a substituteforbailee's lien. Byagreement,
A bought hides and delivered them to B for tanning. B returned
them to A for sale. The proceeds, after paying freight, 6 1-2 cents a
pound to B for tanning, 7 1-4 p. c. to A for buying hides and selling

leather, were equally divided. Losses were to be borne equally. A
replevied tanned leather in B's hands. Defence : B entitled to pos-
session, as partner and co-tenant in common.—Judgment for A.
Hides and leather his separate property, though a partner in the
business. B's share in the profits was in lieu of his lien as bailee.

Moore v. Huntington, 7 Hun 425 (1876).
Buying wheatfor manufallure, with payment and comtnission out

of sales of the flour, don't make buyer partner with manufaBurer.
Under agreement, A furnished wheat, B & Co. milled it, sold the
flour, and delivered proceeds to A. He retained cost of wheat, 2 1-2

p. c. commission on price of flour sold, and returned residue to B &
Co. They, as members of a dissolved firm, owed C, who levied on the
wheat. A brought replevin against sheriff.—Judgment for plaintiff'.

Wheat belonged to A, and B & Co. were his bailees. Johnson v. Mil-
ler, i5 Ohio 431 (1847).

JTactorsljip.

The business may be localized, and come nearer a

del credere fadlorship than a partnership. Sharing

the profits and losses of consignments was adjudged

to be' a local factorship, -which met all the require-

ments, without introducing the difficulties arising

from a partnership.'"''

12. Local faRorship. B, C & D, grocers, -traded, at Titusville, as B C
& Co. E & F, in N. Y. , supplied the store fixtures, paid halfthe rent,

and consigned the stock, taking a sum equal to half the profits, and
bearing 1-2 the losses. A sold goods to B C & Co., and joined E &
P as defendants in his suit for the price.—Judgment for E & F. A
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del credere faAorship meets all the requirements, without resorting

to a partnership. Edwards v. Tracy, 12 Sm. 374, Pa. (1869).

®ift.

The transadlion may be a gift. The party might

control the business, but not for himself. The ab-

normal position is conceivable. The motive, though

unbusinesslike, might operate, and make the party

adl from disinterestedness, for the benefit of the inex-

perienced partners. Ordinarily, the law would not

consider the motive, but judge by the fadl. It is only

the exceptional cases, when the person dealing with

him knew that he was not adling for himself, that

would induce the law to enter into the motive."

13. Tracy v. McManus, §48, n. c.

CHAPTER II.

SUB-PARTNERSHIP.

§68.

The Roman law has furnished a maxim, Socii met

socius meus socius non est^ My partner's partner is

not my partner. The maxim expresses a principle

of partnership, important for the determination of the

relation of the partners to each other. The principle,

in its affirmative statement, is called deleBuspersonae^

or choice ofa partner. The maxim may be admitted as

a doftrine of the Common law, provided it is under-

stood to imply no more than the proposition that the
188
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typical partnership results from the free seledlion of

the partners who choose each other. The application

of the maxim and principle to the societas of the Ro-

man law was absolute, because partnership meant
nothing but joint ownership of property arising

through contrail. The relation comprised only the

reciprocal rights and duties of the partners between

themselves. Their liability to third persons was de-

termined, not by the law of partnership, but by the

general rules which define the responsibility of co-

principals and co-obligors. The maxim first stated

had, therefore, no application to the question of a

partner's liability to third persons. The disposition

to so apply it at the present day results from a mis-

conception of its original import.^ What the common
lawyers call the dodlrine of partnership is largely made
up of the principles which govern the responsibility

of co-principals and co-obligors. As to that portion

of our partnership law, the maxim can have no appli-

cation. A man's liability as a partner to third per-

sons cannot be dependent upon the dele^us personae.

A partner, for example, may assign a part of his

interest in the firm to a third person, and share his

profits and losses with him. This constitutes a sub-

partnership, but does not make the assignee a partner

in the firm. The assignment here referred to pre-

supposes the perpetuation of the firm, and the con-

tinuance of the assignor as a member, and is, there-

fore, to be distinguished from the absolute assignment

by a partner of his interest to a stranger, which works

a dissolution of the firm. The knowledge of his co-

partners, and their assent to the assignment, is noth-

ing but an acknowledgement of his right to use, or
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dispose of, his share as he pleases, and does not neces-

sarily involve the reception of the assignee into the

firm. There is no dele6lus personae or agreement by

the co-partners to accept the assignee as a partner, or

by him to assume towards them the responsibility of

the relation. On the other hand, a partnership is

created between the assignor and the assignee in re-

spe(5l of the assignor's share in the firm. It is evident

that this partnership is not a relation independent of

the original firm, as is the case where one man is the

common member of two firms, engaged in different

branches of business, but is interlocked with the busi-

ness of the principal firm. No profits or losses accrue

to the sub-partnership, except through the business

of the main firm, and the assignee obtains a modified

control over the firm stock by reason of his co-owner-

ship with the assignor of his share. By reason of this

co-ownership, he would be entitled to prevent his as-

signor and the other partners from diverting the firm

stock from its original destination. This privilege is

not to be denied the assignee, on the ground that the

assignment of a partner's share conveys no title to

any portion of the firm assets. It is true that the

assignment of a partner's share conveys no unincum-

bered title to a purpart of the firm stock, but an as-

signee does, nevertheless, become a co-owner of the

firm stock with the original partners, subjedl to their

rights, and to the requirements of the firm. The sub-

partner, however, would have no right to participate

in the management of the business. His contradls

would not bind the firm. But he would be liable as a

co-partner to the creditors of the firm, because he is a

co-proprietor of the firm stock, and interested in the
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profits and losses of the business. In case of loss, and

of the insolvency of the assignor, the assignee has no

claim for contribution against the other co-partners,

nor have they any recourse against the assignee.

But the liability of the assignee to third persons is

not dependent upon his right to contribution. It fol-

lows from his status as a co-proprietor in the business.

By virtue of the assignment, he has become, to the

extent of his portion, as much a co-proprietor and co-

principal as his assignor, from whom he differs only

in respedl to the privilege of taking part in the man-
agement of the business, and of the right to enforce

contributions against the other partners. His right

to contribution against his assignor is, of course, un-

doubted.

When the form of a sub-partnership is used to in-

troduce a partner into the firm, he becomes, in all re-

spedls, a partner. If, therefore, he did bargain with

the partners for a difecfl share of the profits, and agreed

to bear a corresponding portion of the losses, the right

to control the firm business, with which a sub-partner

has nothing to do, would decide the question.'

1. D. so, 17, 47 ; D. 17, 2, 20.

2. Co-owner ofpartner's share not a partner. C, D & E proposed that
B should enter into partnership with them in wool-brokerage, but,
being a purchasing agent of different manufaAurers, he refused.

Then they agreed that B should be jointly interested with E in the
firm, and share his profits and losses. The firm had no capital.

When A heard of the agreement, he sued B for salary.—Not a part-
ner. Did not share firm profits, or take part in management ofbusi-
ness. Burnett v. Snyder; 81 N. Y 550 (1880).

C assigned to B 1-3 of his 1-2 interest in the firm oft) & Co., agree-
ing to collect and hand over 1-3 of his profits, and B agreed to reim-
burse 1-3 of C's losses. A joined B in a suit against D & Co. on the
endorsement of an accommodation note.—Not a partner. No delec-

tuspersonae, or share of firm profits. Bank v. Norris, 43 L. I. 56 (1886).

Should this dodlrine be maintained, the assignor might
be a dummy, and the assignee would obtain all the ad-
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vantages of being a partner without incurring his liabili-

ties.

3. Assignee ofpartner's share may become a partner by consent of the

co-partners. C, one of three partners, assigned, out of his own interest,

to B 1-8 ot all profits and losses of the firm, to date back from its com-
mencement, in order to make him a partner. B accepted the assign-

ment, and the other partners received him. The business was car-

ried on without changing the firm name or opening new accounts.

A sued on the renewal of a note given for services rendered the firm

before the assignment.—B liable as a partner by relation. Earoa v.

Mackey, lo Out. 452, Pa. (1884).

CHAPTER III.

HOLDING OUT.

§69.

i^olMng out tntailg a parti«rsl)tp liabilitg.

Holding out may occur in tbree ways. A man may
hold himself out as a partner in a firm by his diredl adl

or declaration. He may be held out as a partner of the

aiftual members, with his consent, or with his knowl-

edge and without his prohibition. That is, a man may
be held out by Ws consent or by his negligence. In

each of the three cases the measure of responsibility

is the same towards all persons who deal with the firm

on the credit of his name. The distinftion, therefore,

which has been taken between a holding out by diredl

authority and a holding out by negligence is un-

founded. It has been said that where the holding out

was by the person's authority, consent or connivance,

the presumption is absolute that he was so held out to
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every customer of the fiYm ;' if by his own negligence,

then only to such creditors as were misled thereby.

But by no principle of law can a man who is not a

partner be made liable to persons who have in no way
been misled by his a<fts, and, on the other hand, there

can be no diflference between adls which are the result

of negligence and adls which are the result of inten-

tion as a source of civil liability.

Where a man takes part in the management of the

business, and adls as a partner, he charges himself

with the liability of a partner by his condudl. This

is not a typical holding out, for in that case the party

takes no part, and has no interest, in the business. If

he does take part, he is liable as a principal, upon the

contrails to which he is an actual party, without refer-

ence to his status as a"partner inter se} If an attempt

is made to charge him with liability as a partner, on the

ground that while he was not a party to the contract

upon which suit was brought, nevertheless his general

condudl as a manager of the firm business, although

unknown to the plaintiff, estopped him from denying

the partnership, no liability would be incurred under

the head of holding out, because the defendant made
no representations to the plaintiff.' A course of con-

duA might be evidence tending to show a partnership,*

but it does not amount to a case of holding out, unless

the condu(5t was known to the plaintiff. An attempt

to establish a case of holding out involves the admis-

sion that there was no partnership.'

Where a man has allowed his name to be put, 01' to

remain, in the firm designation, he must be liable to

all persons who deal with the firm tinder that designa-

tion.* They necessarily give him credit when they
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deal witli Ills name, whetlier they knew and relied

upon hini personally or not. If the individual's name
is not a part of the firm designation, but his connecr

tion with the firm has been indicated by some formula,

as, for instance, by the term 'Co.,' he would be liable

after retirement to every one who dealt with the firm

under the old designation,, with knowledge of his con-

nexion, and withoutlegalnotice ofthe change, whether

he authorized the remaining partners to use the old

firm name or negledled to have it altered.' If the in-

dividual's name is not a part of the firm's designation;

either literally or by a formula, but he is held out as

a partner, either by himself or by the aAual partners,

without contradidlion from him, he is liable only to

those persons who gave the firm credit on the faith of

his supposed connedlion with it ; that is to say, those

persons who knew of the holding out, and were igno-'

rant of his true relation to the partners.

When it is said, that in order to charge a nominal

partner it is necessary that the customers should have

dealt with the firm on the nominal partner's credit, it

is not meant that the customer should have considered

the financial standing of the nominal partner, but only

that he should have had him in mind as a member of

the firm, and a party to the contradl. If the individ-

ual has allowed his name to be used in the firmi desig-

nation, the creditor has a right to conclude that there

is some person in fadl answering to that name, who
guarantees the performance of the contradl. The in-

dividual answering to that name, if responsible for its

presence there, is the one who is bound for the per-

formance, whether he was personally known to the

creditor, or not, at the time of the contradl.'
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The dodlrine of holding out implies that the person

whose liability is established in this manner, not only

has no interest in the firm, but takes no adlual part in

the business. There can not be a case of holding out,

unless there be a person to whom the nominal partner

was held out. Holding out means " representations,"

and they must be made to some one, viz., the plaintiff.

A nominal partner, to differentiate his case, must have

no interest in the firm, or he would be liable on the

general rule, whether known or unknown. He must
not be a party to the contract by adlual personal inter-

vention in the transadlion, or through an agent, for

then he would be liable as principal or co-contractor,

on the general principles of the law of contradl.'

Holding out, by its very terms, means that the de-

fendant is neither partner in fa6l nor co-promissor in

form.

Where parties do business under a common desig-

nation, without any agreement of partnership between

themselves, they incur the liability of partners.'" The
case is strengthened where the business is managed
by a common agent. The public is entitled to infer

from the single name a solidarity of interest betM^een

them. Their liability is founded not upon a repre-

sentation of partnership, but upon the fadl that they

have authorized a business to be condudled on their

behalf in a manner which implies a partnership."

Where a man's name is used without his consent,

notice to the person making use of the name, not to

use it, or extorting a promise from him to that effect,

would not relieve the party held out. The notice

should be given to the customers, not to the party.

Accepting his promise would confirm the impression
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that the alleged partner relied upon the promise for

his protedlion, and indiredlly authorized the continued

use of his name, by trusting it to the discretion of the

promissor, and by looking to him for indemnity.'^

Holding out is not established by proof of public

notoriety, unless the fadl is known to the party sought

to be charged as a partner.'' The reputation could not

make out a partnership, or enlarge the scope of a

partnership already established." If general reputa-

tion were introduced as evidence to charge the de-

fendant as a partner, he could, rebut it by general

reputation of a dissolution.** The evidence would be

equally competent for both purposes. Thus, a new

customer, who relied on general notoriety of the de-

fendant's being a partner, might be met by a dissolution

not properly notified, but equally known to the public.

The reputation must be brought home to the party

sought to be charged by it as a partner, before he can

be called upon to refute it.'°

But the express authority, or diredlion, given by a

person to use his name, is an announcement of mem-
bership. Admissions and adls are equivalent to such

a formal declaration, and commit the person as a part-

ner." He has identified himself with the firm, and

cannot extricate himself from it, except by a dissolu-

tion. The transadlions of the firm will not be invali-

dated, in order to relieve him from the liability which

he has assumed. When the adtual partners hold out

a third person as their partner, they invest him with

the powers of a partner. A firm note made by him

would bind the firm, himfeelf included, in the hands

of a holder, who did not know who made the note, but

took it on the general credit of the firm.'*
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When a man is held out as a partner by the real

partners, so as to make him liable in person and in

estate, he is entitled to control the firm assets for his

relief. As he does not exert his control by virtue of

any right of ownership, there is no occasion to attribute

to him any share in the property of the firm.''

It is an anomaly that one who is not suijuris could

be bound as a partner. But if he does not disafiirm

the partnership when he becomes suijuris, he will be

a partner, and, by relation, from the begiiining.™

A defendant may be entitled to objedt, if a partner

by estoppel is not joined as co-plaintifiF. The defend-

ant might have a set-off, or counter-claim, which would

be available only against all the partners.^' If the ser-

vices had been rendered upon the credit of the part-

ner held out, the employee might insist that the part-

ner by estoppel, although without any interest in the

firm, should be joined as a plaintiff, in order to set off

his salary against the firm claim.

A partner by estoppel, it has been decided, cannot

be put into bankruptcy, because he would be charged

indiscriminately for all the firm debts, when he is lia-

ble only for those incurred upon his credit.''^ It is diffi-

cult to comprehend this decision. Bankruptcy is a

branch of equity, and it is the fundlion of a court of

equity to marshal the assets among the claimants, ac-

cording to the chara<?ter and extent of the claims.

I. A marl's name in the firm designation charges him as partner to

all who deal with thefirm. Secor, Swan & Co. was dissolved, by the

retirement of Wm. H. Secor, the senior partner. The business was
continued by the remaining partners, who bought the use of Charles

F. Secor's name, for $200, and kept up the trade style of Secor, Swan
& Co. A soldthem goods, but without knowledge ofthe arrangement,

or ofSecor's connedlion with the firm. They failed, andA sued Secor,

as defendant.—Recovered. The objeft of the arrangement was to

lend credit tb the firm, and effe<fl could be given to the agreement
only by holding him liable as a partner. If not liable to all creditors
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of the firm, lie would be liable only to customers wbo knew of his
connection with the firm, but did not know the arrangement by which
he sold his name. Otherwise, if the customers knew the terms of the
arrangement, or if they did not know ofhis connexion with the firm,

they could not hold him. He was treated as if an aAual partner.

Pollion V. Secor, 6i N. Y. 456 (1875).

2. Manager aHing as a partner does not hold himselfout as a partner.
B, sr., general manager of B & Co., had sole power to contradl for

firm. B, sr., negotiated with C, signed contract with firm name, and
gave C firm note for price. B, jr., could not adt in the negotiation,

without B, sr. C dealt with B, sr., as partner. Evidence admitted
that B, sr.'s, name published in Directory, 1880-1, and 1881-2, as

partner in B & Co. He testified that he did not know the fa<5l until

after publication of Directory for 1880-1, and then refused to take
copy, unless corredlion made. No further efibrt. A, holder, sued B,

sr., as partner. Court charged thatB, sr., adting as a principal, and
C's believing him to be a partner, would justify verdidt for A.—Re-
versed. Ihmseu V. Lathrop, 8 Out. 365, Pa. (1883).

The reason given by the court for the decision is vin-

tenable. The manager, it is true, did only what he was
employed to do ; but he was employed to adl as a part-

ner, and exert the fundlions of a partner. He held him-
self out as a partner, and must look to his employers for

indemnity, if he did it at their request. He identified

himself as a partner, not only by transacfting the firm

business, as if he were a principal, but by using the firm

name as if it were his own, without any sign of agency.
He was enabled to assume the firm designation with
effedl, because his son's name formed part of it. The
plaintiff, who knew nothing bitt what the defendant
assumed to do, and adlually did, and was not called

upon to pry into the secret arrangement existing be-

tween him and his associates, dealt with the defendant
as a partner. The plaintiff had nothing to do with the

adlual relation between the defendant and his associates,

because he was not a party to their contra(5l, and his

right to recover cannot be abridged by its terms. His
claim is independent of the contradl, and paramount
to it.

Manager offirm business a partner as to customers,' unless he tells

them he aBs only as agent. A sued B, C & D, C's wife, for goods
sold B & Co., and also declared, on note given in liquidation by C in

B & Co. 's name, which he habitually signed in the course of his gen-
eral management of the business. C's defence : Adted as agent for

his wife in the management.—Judgment for A. C liable, because he
adled as manager, inter alia, signing firm name, without telling A he
was not a partner. Dodd v. Bishop, 50 La. An. 1178 (1878).
ABing aspartner sufficient to S7istain verdiB, without proofofpart-

nership. B got A to manufadlure fanning mills, and told him C, et al.

,

were co-owners Of the patent-right. A's evidence : C present when
mills ordered and B's statement made. A applied for payment to C,
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who put him off until sales could be made. C stated: "we have them
(the mills) to sell."—Verdi(?l for A, and judgment affirmed. Shafer
V. Randolph, 3 Out. 250, Pa. (1881).
AEling as partner sufficient to justify verdiB. A sued C, as B's

partner. Court, charged that unless an adlual partnership between
B & C, verdidl should be for C.—As evidence was not sufficient to
show the interest of a partner, or aftingas such—Judgment affirmed.
Harris v. Sessler, 3 S. W. Rep'r 316, Tex; (1887).

3. Signing partnership cOntraEl by mistake not equivalent to holding
out. A sued Bi & B2 as partners. Court admitted evidence of their
contradl, as B Bros., with D, for the construftion of a reservoir, fol-

lowed by proofthat A had furnished them materials for, and used by,
them in eredtiug the strudture.—Error, because no offer to show A
knew of the representation, and adted on the faith of it in selling de-
fendants the materials. Denithorne v. Hook, 2 Am. 240, Pa. (1886).

The defendant executed the contradl for the construc-
tion of the reservoir by mistake, and no business was
ever done under it. The contracft did not amount, there-
fore, tp a partnership m^^rj^. But, as signing the paper
was a transadlion indicative of partnership intention, the
defendant would have been liable, had the plaintiff

known and relied upon the adl.

4. Course of conduH evidence ofpartnership, A & B were sued, as
partners. A iirm-bond had been given by A, and ratified by B. This
a(?t, coupled with B's indefinite language and frequent presence at
the place of business, was relied on to prove partnership.—Sufficient.

Conklin v. Barton, 43 Barb. 435, N. Y. (1864).

5., The plaintiff's effort to charge one as a partner on the
ground of holding out, results, ordinarily, from a de-

fault of evidence to prove a6lual partnership. He vir-

tually concedes that there is no partnership, and tries

the issue ofholding out. To make the plaintiffprove de-
fendant's secret of a partnership, and, upon a failure,

to let the defendant use the evidence upon that issue to

rebut his liability for representations of partnership,

would make holding out a species of adlual partnership.

On the contrary,, it is the opposite of a partnership inter

se, and exists only, quoad alios.

Contrail inter se andfirm's financial standing irrelevant on the
issue ofholding out. A sued B, C & D in assumpsit. D's defence to
A's evidence of admissions, made to him by D before the cause of
adtion arose, that he was a partner : Offer to prove: i, Contract be-
tween B, C and himself, for management of firm business; 2, the in-

solvent condition of firm at the date of alleged admission.—Rejection
of evidence sustained, andjudgment affirmed. Reed v. Kremer, lAm.
482, Pa. {1886).

1
The evidence was irrelevant. The issue was not an

adlual contradl, but admissions, which raised a contradt

by construdtion of law. The adlual contradl between

it)9
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the defendant and his associates would be competent, if

not the best, evidence, upon the issue of partnership

inter se; but it would not negative an implied liability

arising from D' s representations without any partnership

between them. The insolvent condition of the firm was
also foreign to the issue. The admission was, it is true,

against interest, but that feature does not discredit the

testimony.

The public knows nothing of a partner, except by his

a(5ts and declarations. The contradl of partnership is

private, and its terms need not be divulged. The part-

nership contradl does not afiedl the question of holding
out. The contradl is between the partners. Holding
out is between partners and strangers. Evidence of the

relation subsisting between the parties is incompetent,
because it does not concern creditors, unless it is an ad-

mission of partnership. The domestic secret cannot
prejudice outsiders. They judge by appearances, and
take a man at his word. The adls of a principal are

abundantly sufficient to make out a partner, although
he has no interest in the stock, or profits, of the busi-

ness. The inference, drawn from his adls, after they
have been established, is a construdlion of law.
Partnership contrail no bearing upon the issue of holding out. B,

in pursuance of agreement, sold his stock in trade to C & D, taking
notes, signed by C in C & D's name. A sign, C & D, was put up, and
business carried on for two years. D was seen, occasionally, in the
store, and told E, and others, he was a partner. E, in consequence,
recommended the firm to A, who sold them goods, and, to balance
account, took note of C & D. A sued them in assumpsit as partners.
Defence : Two agreements prior to notes given B, the first between D
and his brother, substituting him iri agreement with B ; the second,
agreement of partnership between C and the brother.—Recovered.
" Otherwise two persons," said the Court, "might hold themselves
" out to the world as partners, say to every one that they were part-
"ners, and years afterwards a secret article of partnership between
" the irresponsible partner and another irresponsible person of the
"same surname as the only responsible party, may be produced to

' relieve him, and defraud all the creditors of the firm who have
"given credit to it solely on the faith of his name." Drennen v.

House, 5 Wr. 30, Pa. (i85i).

B & C, brewers, who were sued by A,as partners of D, thelessee of
a restaurant, offered their books in evidence to disprove testimony
that work done in fitting up the restaurant was paid for with beer
from their brewery. There was also evidence on the part of the
plaintiff that B was present while work on the restaurant was iu pro-
gress.—Books rejedted. "However competent, this evidence would
"have been between the parties themselves (B, C & D), certainly it
'

' was not as against the plaintiff (A) , who was a stranger to their afts.
'

'

Ganzer v. Fricke, 7 Sm. 316, Pa. (1868).
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6. The decision in Pollion v. Secor, supra, n. i, can be explained upon
this ground.

7. Judgment by default against two in a similar case relevant to

charge either as an admission of liability, though it does notprove a
partnership. B & C dissolved, -without advertising dissolution. B
made firm note to D, which A, who did not know of the dissolution,

discounted for D. A sued B & C, and offered in evidence the record,

and payment of a judgment by default against B & C on another note
made by B under the same circumstances. Defence : B offered to
testify tiiat he made the note in suit without C's knowledge.—Judg-
ment for A. Record relevant, although superfluous ; default au ad-

mission of liability by C to pay similar notes, though it does not
establish a partnership. B's testimony irrelevant. The want of
notice supplied the defedt of authority. City Bank of Brooklyn v.

Dearborn, 20 N. Y. 244 (1859).

8. Supra n. i.

9. Ailing as a partner charges one who is not a partner. A sued B &
C for goods sold B & Co. C ordered some, and said he would pay for

them. A relied on his representation. C's defence : Not averred to

be a partner, and not one in fa(5t,—Judgment for A. Averment, like
partnership inter se, unnecessary. Entry of charge against firm
sufficient to hold C. Hancock v. Hintrager, 60 Iowa 374 (1882).

Prom-ise estopspartnerfrom denyingpartnership. B, C& D bought
goods of A, to be delivered afterthe first of the month, on representa-
tion that D would contribute capital, and become a partner on that
date. A sued D, as partner, for price.—Liable on his representation.

Stiles v. Meyer, 7 Lans. 190, N. Y. (1872).

Holding out applies to agents as well as to part-

ners. The agent once held out will be liable in

transadlions of the same generic kind. The limit

in a partner's dealings is defined by the firm busi-

ness.
Holding out agent, and sharing profits with him in one operation,

makes him an agent in similar transaSlions. A, London merchants,

at B's suggestion, speculated in currants, and, in order to induce B
to exert himself, and to compensate him for his services, A agreed to

give him 1-2 the profits. A opened a separate account, which he
headed joint transactions with B, for money which he had received

from C, a broker, who filed a cross-bill, to charge A for B's specula-

tions in other commodities.—A was liable for B's operations, because

he held B out as his agent, and gave him half the profits. Pole v.

Leask, 9 Jurist N. S. 829 (1863).

10. Joint name creates partnership liability. B owned a vessel, and
was a common carrier. C, his son, was engaged with him, and they

did business and gave receipts as B & C. A shipped goods by them,
believing that B & C were partners, and sued them in assumpsit for a
loss caused by a collision. C's defence : Not a partner.—Liable, be-

cause held out as a partner. Mershon v. Hobensack, 2 Zab. 372, N. J.

(1850).
Co-operative m-eat market a partnership. B et al. formed co-opera-

tive association, to buy meat at wholesale and sell it at retail to mem-
bers and others. Subscriptions voluntary, ranging from fifty cents

to five dollars. The only objedl was to dispense with middlemen, and
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sell meat diredtly to customers who paid as usual at the association
market. Officers of association eledted, who appointed agents for

purchase and sale, accountable- to- them. A sold association meat,
and sued B et al., president and treasurer. No evidence of any sub-
scription by B et al., or of A'.s Ijnowledge of,their membership.—Re-
covered, because partners by using firm designation, though not held
out, and no reliance upon undisclosed principals. Davidson v. Hol-
den, 10 A. Rep'r 515, Conn. (1887).

II. Delegation ofbusiness to common agent makesproprietorspartners.
B, C, D & E, each owning a steamboat, employed in carrying freight
and passengers on the Mississippi, appointed F their common agent,
who had managed the transportation business, by the designation of
the P line, for 8 years, when A shipped the merchandise for the loss
of which he sued the four. They transacSted no business separately,
had no property in common, and each received the net profits of his
own boat.—-Judgment for defendants reversed. Joint transadtion of
business by common agent charged proprietors, without proof of
plaintiff's reliance upon the fatft of a partnership between them. Sun
Ins, Co, V. Kountz Line, 122 U. S. S. C. R. .sSj (1886).

The decision was correal ; but the circumstances of

the case amounted to a virtual representation of partner-

ship to the shipper. The agent undoubtedly described
his enterprise as a unit, and included all the boats under
one name, his own. This representation each subsidiary

corporation authorized the agent to make. It was made
by the agent in the case in which suitwas brought. The
shipper did not ship by any particular boat; heshipped by
the Kountz line, and his bill of lading was so signed and
attested by A B, agent of said- line. It is a question
of fadt who were the "Kountz line." Investigation
showed that the four or five boats were doing business
under that joint title, and they authorized the bills of
lading to be so made out. Thestatement is that they were
"adlually doing business." This, therefore, is not a
typical case of holding out. It is, rather, analogous to

those cases which refuse to sustain the private agree-
ments of partners respedling their shares of profit and
responsibility against the demands of creditors. All
the diffetent companies, by the manner of condudling
their business, became parties to every contradt. The
contracts were in the name of the Kountz line, and that
title covered every one of them. They together formed
the Kountz line. They did their business as a unit, so
far as the public and this particular defendant were con-
cerned. The principle of the case seems to be, that
where different persons do business under a common-
designation, that is to say, under a firm name, if you
please, they become liable in solido upon every contradt
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taken or entered into under that name, just as they
would be were they adlually partners, or just as they
would be had all joined expressly, and by their indi-

vidual names, in the contract, whatever the private

arrangement was»

12. Partner must notify customer, or prevent use of his name. B,

knowing that C did business as B & Co., told C not to use his name,
so as to hurt him, which C promised not to do. A sued B on a prom-
issory note, signed B & Co. by C.—Liable. B relied on C's indem-
nity. Smith V. Hill, 45 Vt. 372 (1850).

13. Reputation insufficient, unlessfaSl known by reputed partner. A,
who sued B, C, D & E for a deposit, proved a common report that
they were partners, but not that D & E knew of the report.—Judg-
ment against defendants stood against B and C, but replaced by judg-
ment for D & E. Gaffney v. Hoyt, 10 Pac. Rep. 34, Idaho (1886).

14. No prima facie case of partnership established by reputation. B
contrafted a partnership with C and two others, of Chicago, to deal
in Montana furs. C bought groceries from A, showing him articles

of co-partnership, and telling him B would pay for the groceries. A
suedB.—Non-suit. Purchase beyond scope ofbusiness. Evidence of
reputation to enlarge its scope, incompetent to make omXprimafacie
case against B. Taylor v..Webster, 10 Vr. 102 E. & A., N.J. (1878).

15. Public notoriety, if a ground to charge, is a ground to relieve a
retiring partner. Firm name and sign of B & C was Atlantic Forge
Co. C managed the business in his own name, which was also on the
sign. B withdrew without publishing notice. C took in D, and
changed sign to C & D. A new customer. A, knew of B's connecflion
with the firm by reputation, but not of the dissolution, though it was
a matter of public notoriety. A sued B for goods sold to C.—Judg-
ment for B. Public notoriety, if ground to charge, is a ground to

relieve a retiring partner. Holdane v. Butterworth, 5 Bosw. i, N. Y.

(1859)-

( 16. Declarations become competent ifknown by allegedpartnerand not
denied. A sued B & C, as partners, on notes signed by " D, agent. '

'

C denied partnership, but court refused, at his request, to charge that

if B represented to A that C was his partner, and A, on the strength

of these representations, lent them money, and if A told C of the
representations, who made no denial, he would be liable.—Judgment
reversed. Slade v. Paschal, 67 Geo. 541 (1881).

Plaintiffss evidence of reliance upon defendant competent, if fol-
lowed up by faSls showing holding out. B circulated handbills in

his and C, D & Co.'s name, calling for workmen to get out and haul
railroad ties. A sued B, C & D for ties delivered, but effedled serv-

ice only upon C & D. Evidence admitted: i, That B had said he
was in partnership with C, D & Co., but not in their presence; 2,

Evidence rejected : A's testimony, upon whose credit he did the
work, and, 3, admitted that C, D & Co. took charge of ties, and also

their receipt from B, showing his sale to them.—Judgment for A re-

versed: I, incompetent; 2, competent; 3, subsequent to transaction.

Remel v. Hayes, 83 Mo. 200 (1884).

Clerk's knowledge of holding out imputed to principal. A sued C
on certificate of deposit made with B & Co. Evidence : B's testi-

mony, advertisement of B & C's partnership in banking for five

months in newspaper taken by C, and letters written by B to C under
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firm letter-heads. C's defence : He could not read, did not know of
advertisement or letter-heads, and clerk read letters to him.—Judg-
ment and verdi<ft for A affirmed. Rizer v. James, 26 Kan. 221 (:88i).

17. What evidence is competent to charge the party held
out? Proof of any adl, or admission, by him that he is

a principal in the business. His name in the firm, on
the sign, firm adls or declarations, though not made to

the plaintiff, are sufficient to charge the defendant. He
must disavow and prevent the use of his name. Hold-
ing out is a question of fa(5l, and belongs to the jury.
Holding outforjury; if sufficient evidence, known to plaintiff, and

aEled on by him. Whether husband a principal or agentfor his wife,

the nominal partner, for jury. Three brothers, B, C & D, in 1875,
went into partnership in the lumber business. B furnished the capi-.

tal, jf6,ooo. He sold out, in 1876, to C & D, taking their note for the
j56,ooo, and they agreed to pay the firm debts. The dissolution was
duly advertised, and notice sent to all customers. C assigned his in-

terest to B's wife, E, and died in 1877. D & E gave B theirjudgment
note for his f6,ooo. B helped to conduA the business, and ordered
lumber of A, in the firm name. A obtained a verdi<5t against B and D
after striking out E as defendant.—Jury competent to decide question
of holding out, if sufficient evidence of it, which A knew and relied

on in selling. Jury also decides whether B is a principal or the agent
of his wife, the nominal partner. Burgan v. Gaboon, 1 Pennypacker
320, Pa. (1881).
Admissions. A sued B, co-owner of a steamboat, on a note given

by C & D in adjustment of a loss for goods damaged on the transit

from Pittsburgh to St. Louis. The evidence against B was a bill of
sale by C to E, who said he was a trustee for B, and also B's admis-
sions to others.—Judgment for A. Hill v. Voorhies, 10 Harris, 68, Pa.

(1853).

In what order must the plaintiff proceed to establish

a partnership? The members form a circle, and the
plaintiff can begin with any member. The admissions
of the different partners are sufficient, and if each admits
in turn, the relation is established. A declaration of his

membership, made in a partner's presence, and uncon-
tradidled by him, would be an admission. No partner
can admit, except for himself, but his admission impli-

cates his co-partners as the other parties to the contradl.

As an admission, it binds him, and, as his declaration,

it is evidence against them, if followed up by their ad-

missions, adts and declarations.
An admission by one, unless in the other' s presence, incompetent to

prove them partners. A sold sheep to B, and subsequently hearing
that C was his partner, sued B & C's administrator for the price. B
denied partnership, but his declarations, made in C's absence, that C
was a partner, were admitted in evidence.—Error. B's declarations
incompetent to prove partnership. Cowan v. Kinney, 33 Ohio St. 442
(1878).

204
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Admissions of alleged partner incompetent to prove partnership.
A sold goods, to B, who failed. A sought to hold C as B's partner,

and prove B's declarations, that C was his partner, and to set aside

C's judgment. C's defence : Only transadtiou with B was to let him
coal C's timber for 4-5 of the coal, and holding his note.—Evidence
incompetent to prove partnership. Flanigan v. Champion, i Gr. Ch.

51, N.J. (1838).
Declarations tncompetent to charge one aspartner ifhe did not ap-

prove them. A sued B for balance of account. B plead a set-ofF. A
averred that debt set-ofif by B was owing to B & E, as partners, and
offered letters ofE to A to establish the partnership. Rejedted. E
not party to suit, and letters not admissions, nor competent evidence,
ifnot made in B's presence, or ratified by him.—Verdi<3: andjudgment
for B affirmed. Flournoy v. Epping, 68 Geo. 707 (1882)

Contra. A sued B & C, for merchandise furnished D, whom A
alleged was B & C's partner. B & C denied partnership. A offered

B's letter to D, enclosing business license in name of B & C. Re-
ie<£ted, on ground that declarations of B in C's absence were incom-
petent.—Error. Rogers v. Suttle, igBradwell 763, 111. (1885).

18. Holding out partner charges for his promise offirm acceptance.

A, B & C agreed to go into partnership as soon as B contributed

$6,000. In meanwhile, they rented office, put up sign, and got out
letters and bill-heads in firm name. C, for firm, employed agent,

promising to accept draft in plaintiff's favor for agent's services.

Acceptance refused, and plaintiff sued firm as acceptors. A denied
partnership, because B had never contributed f6,000, and A had never
authorized use of his name, except by allowing firm sign to be put up.

—Sufficient evidence of holding out, and agent dealt with them on
faith of partnership. Plaintiff may enforce agent's right. Burns v.

Rowland, 40 Barb. 368,N. Y. (1B63).;

Firm note charges partner held out. B's share in firm of B & Co.
was sold out by the sheriff, and bought in by C & D, his partners,

who continued the business as B & Co., employing B at a salary. A
sued B on a firm note made aftei" his interest had been sold.—tiable,

because he did not forbid the use of his name by the firm. Freeman
v. Falconer, 12 J. & S. 132, N. Y. (1878); 579 (1879).

19. Liability ofpartner by estoppel entitles him to control interestfor
his proteSlion. B & C traded as B & Co. C retired, and A, his wife,

took his place, putting in some capital advanced by her father. She
was really a<fting as trustee for C. She sued B for an account. De-
fence : A trustee for C, and had no standing as partner.—Decree. C
was, of course, the partner in fadt, and his creditors could take A's
nominal interest in firm as his property. But she was liable as osten-

sible partner, and had the right to control the share, which she held

as trustee, for her own protecStion. B waived C's joinder as plaintiff

or defendant by denying his interest. N. Y. Statute, Laws, i860, Ch,
9O1 §l> ?2, permits married woman to trade on her own account. Bit-

ter V. Rathman, 61 N. Y. 512 (1875).
Partner by estoppel entitled, with partners infaB, to marshal assets

in reliefof their joint liability. Bi secretly retired from firm of B
& C, composed of Bi, B2 & C. B2 & C contmued to use firm name
of B & C, with Bi's assent. D made a note, which B & C endorsed to

A. At same time D gave B & C a chattel mortgage, as security for

present and future endorsements, and subsequently transferred to

them the mortgaged property which they inter alia assigned to E for

creditors. A having recovered judgment against D, maker, and Bi,

B2 & C, endorsers, claimed to be subrogated to B & C's place in re-
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spe<5t to the mortgaged property, in preference to other creditors.

Defence: While Bi, B2 & C were liable on the note, they took no
joint title to mortgaged property, for Bi had retired. Hence no
subrogation, because parties -were different.—Subrogated. Mortgage
was given to cover, and did cover, liability. Bufialo City Bank v.

Howard, 35 N. Y; 500 {1886).

Would a partner by estoppel be disqualified on the

ground of interest? He would have no interest in the

business, but he has an interest in the matter in suit.

If an a<5lion is brought against the real partners, and a
judgment recovered, but no satisfaction obtained, he is

liablfe to the creditor in an independent suit.

20. Failure to deny partnership at age is holding out. B afted as a
partner with C until nearly of age, and did not disaffiim the partner-
ship at age. A, who sold C goods afterwards on B's credit, sued him
as a partner.—L,iable, as he became a partner by failing to disaiErm
the contradt at.age. Goode v. Harrison, 5 B. & Al. 147 (1821).

Married woman as partner. Partnership between A & B, a mar-
ried woman, continued 6 years after husband's death. B died, and
her executor brought account. Defence: No partnership, because B
a married woman.—Bill sustained. Though no partnership during
coverture, continuing the business after husband's death created a
partnership from the beginning. Everit v. Watts, 10 Paige 85, N. Y.
(1843)-

81. Holding out makes partners plaintiffs, as well as defendants. A
sued C, acceptor on bill of exchange drawn by A & B. C pleaded
non-joinder of B, who was a clerk in A's business, which, however,
was carried on in the name ofA & B.—Plea sustained, because B held
out as partner. If C had a set-off against A & B, she could not use it,

unless B joined as plaintiff. Guidon v. Robson, 2 Camp. 3C2 {1809).
Contra. Nominal partner need not be joined as co-plaintiff. A

furnished capital and B his labor for half the profits, but without any
interest in the business. A sued C for work and materials furnished
by firm on contraft made by B in the name of A & B. C pleaded
non-joinder of B, and set-off of claim against him.—Adtion main-
tained. B, though nominal partner, had no interest in the contradt.
Bendell v. Hettrick, 3 Jones & Spencer 405, N. Y. (1873).

22. Bankruptcy procedure excludes a construElive partnership. A et

al. petitioned to put B et al. in bankruptcy as partners, on the ground
that they held themselves out as diredtors of "The W. Bank." The
referee found that B et al. did not know that they were held out as
diredtors.—Dismissed. IfB et al. had been held out with their knowl-
edge, they would be liable to no creditor who did not, in dealing with
the bank, rely upon them ; but if adjudged bankrupts, they would be-
come liable also to creditors of the bank, who did not know of the
holding out. In re Murray, 13 Fed. Rep'rsso (1882),
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§70.

9[|)e norainal partner mag be 0Ueb t»itl) tl)e partners in a ioint

oxtiou.

Having established liolding out as a grotiud of lia-

bility, tbe question arises, bow tbe individual held out

is to be charged. Is be liable in a separate adlion alone,

or may he be sued with the adtual partners in a joint

adlion? According to the English view, although

the holding out charges the individual with the lia-

bility of a partner, nevertheless, as there is no parti

nership inter se, and the liability is made to rest upon
the independent ground of estoppel, the adlion must

be several. And further, the remedies are alternate,

and if the creditor has judgment against the nominal

partner, he cannot afterwards sue the actual partners;

if he has judgment against the a($lual partners, he

cannot afterwards sue the individual who has been

held out.' This view involves a mistaken notion of the

effect of holding out. When a man is charged with

responsibility as a partner, the creditor' should have

against him the remedies which may be employed

against any partner. The individual held out must

have been in the contemplation of the creditor a party

to the joint contradl of the firm, otherwise he would

not be liable. Why, then, should he not be liable in

a joint adlion? How can he injedl himself into the

ioint contradl, and yet escape the joint suit? The
basis for the joint action is the joint contrddl with the

creditor, and it is a matter of no moment by .what an-

terior processes the co-promissors made themselves

parties to that contradl. The explanation of the rule
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is to be found in the disposition to deduce partnership

liability solely from the partnership agreement. It is

true that persons cannot be made pEirtners between

themselves, except by their own agreement, but the

primary objedl of this agreement is the regulation of

the rights and duties of the partners between them-

selves. Their liability to third persons is determined

by the law, and is nothing more than the ordinary re-

sponsibility of the parties to a j oint contradl. Partners

are not liable to third persons upon their partnership

agreement, but upon obligations incurred independ-

ently in the course of the business. If these obliga-

tions are incurred with the concurrence of all the part-

ners, it is a matter of no moment whether they were

contemplated in the partnership agreement, or not.

Therefore, as to creditors who sue the partners in a

joint adlion, the question hinges not upon the nature

of the partnership agreement, but upon the concur-

rence of the partners in the contradl upon which suit

is brought. The partner by estoppel is undoubtedly

a party to this joint contradl, and the creditor should

be enabled to sue him as such, though he had no part

in the partnership agreement.

It is true that partnership is a question of intention,

and that the contradl upon which partnership liability

is based, is a question of intention, but the intention

which underlies the partnership agreement is diflFerent

from, and not necessarily the parent of, the intention

which forms the basis of the obligation to third per-

sons. The confusion arises from the attempt to de-

duce all partnership liability from the original inten-

tion expressed in the partnership agreement. As far

as third persons are concerned, there is no partnership
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except upon the question of liability. The only part-

nership intention which interests, or concerns, the

creditor, is the intention to do the adl upon which the

law, in its fundlion of interpreter, entails the partner-

ship liability. This is the operative intention, in all

cases where the law raises a partnership as to third

persons, whether by defining the efifetfl of the private

arrangement between the principals (§50) , or the e£fe(5l

of the public adls of any principal, that is, the holding

out. In both cases the man becomes a partner without

the original intention inter se; in the first case, the

court experiences no difiS.culty in permitting him to be

sued jointly with his- associates, why should the court

hesitate in the second case? Wherever a man has put

himself in the position to incur the partnership lia-

bility, by whatever course he has done so, he becomes,

in all respedls, a partner as to third persons, and should

be sued as such,^

1. Customer without notice of change in firm must eleEl between old
and new members. B & C, trading as B & Co., dissolved 27 July,

1874, by C's retirement, but B continued the business with D, under
the same name. B & Co. bought, in January, 1878, merchandise of A,
who was an old customer, and did not know of the change. He re-

ceived a circular in February, 1878, announcing the dissolution and
notifying him of a liquidation by B, and of the continuation. A con-
tinued to sell to B & Co. without changing his account. He took, in

July, 1878, B &Co.'s check for the aggregate balance, which included

the claim against B & C, and on non-payment sued B ,& D, who failed

in August, 1878, when he proved for the balance against them in

liquidation. A then sued C for the claim against B & C,—Judgment
for C. A bound by his eleAion. C liable only by estoppel, but B &
D the debtors in fa<ft. Scarf v. Jardine, 7 App. Car. 345 (1882).

The election was between suing the new and continu-

ing partner or the retired and continuing partner. Had
the plaintiff elected to sue the old firm, defendant would
have been deprived of his remedy against the new part-

ner, who was primarily liable as a debtor in fact accord-

ing to the discription of the court.

2. Partner by estoppel liable jointly with partners in fall. A sued B,

C & D, late trading as B & Co., for merchandise sold firm in 1872. B
& C traded in Cincinnati, as B & Co., from 1866 to 1871. In 1871, B
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sold his interest to C and another son, D, who continued business in

Cincinnati, and also carried on business in Brookville, Indiana. No-
tice of dissolution of old, and formation of new, firm published in

Cincinnati and Brookville. A had no previous dealings with old or
new firm of B& Co. Court, sitting for jury, found for A, and entered
judgment.—Affirmed. Speer v. Bishop, 24. 0. St. .598 (1874).

Joint a^ion lies against retired, continuing and new partner. A
sued B et al., in assumpsit, for deposits made with them as stock-
holders of "The Citizens Bank." B was a partner during part of
1871 and 1872, but he failed to give notice of his retirement and sale

of stock. A, who did not know B was a partner, made one deposit
in January, 1871, before B became a partner, and one other in 1873,
after his retirement. Interest was paid on the aggregate.—B liable

with adtual stockholders for deposit made after his retirement. Evi-
dence insufficient for jury to infer B's assumption of deposit made
before he became a partner. Shamburg v. Ruggles, 2 Norris 148. Pa.

{1876).
Partner by estoppel andpartner in faEl jointly liable. B & C gen-

eral partners, D, special partner. B retired, but let C & D continue
business under name ofB & C until outstanding notes were paid. A
sued the three for notes given for new busine^.—Recovered. D, new
partner, liable as well as old partners. Bulkley v. Dingman, li Barb.

289, N. y. (1851),

CHAPTER IV.

EXECUTORS AND ADMINISTRATORS AS PARTNERS.

§71.

"21 partncrsljtp tnog be maiie to saroixjc o partner' beati).

9[^ eiccutor, or abmtntstrator, tooolb fontribnte tl)e ibereaseb

parliicr's estate, anb replace \\vm. in \\)t firm.

Can partners by agreement continue the partner-

ship in spite of a partner's death ? In other words,

can a man prolong his existence by agreement after

his physical death, and by means of the contraft per-

petuate the firm, so that it shall continue as if he re-

mained alive ? If he can, does the executor or admin-

istrator, who succeeds the deceased partner in the firm.



Pt. 2, Ch. 4. Executors. §71.

personate him? Tlie executor or administrator, who
takes the partner's place, does not resuscitate him, but,

on the contrary, is compelled to assume the position,

because the deceased cannot remain a partner. He
must be exchanged for a person who is in existence,

to adl in the capacity of a partner, and especially to

incur the unlimited liability which is the charadler-

istic of a partner. Does the change of persons work,

according to the partnership theory, a dissolution of

the firm, and make its continuance an impossibility?

These are questions which may be answered as fol-

lows:

The firm, although said to continue, does not sur-

vive, except in form, the partner's death.* The ex-

ecutor or administrator adds a new constituent in his

personal liability, to the aggregate which constitutes

the firm, and a deceased partner takes away an in-

tegral portion. Nor is one the complement of the

other. If there were but two partners, A & B, who
agreed that the death of either should not dissolve

the firm, and each made the other his executor, what

would the firm gain by the executor's membership to

make up for the loss of the deceased partner? But

in some of the decisions theory and consistency

yield to expediency. The business is the substantial

thing which is continued, and the agreement (or the

testator's direction) relates to the continuance of the

business. To preserve this, the partnership is not

dissolved, as it otherwise would be, by the partner's

death, but the firm, as well as the business, is continued.

The law changes itself for the occasion, and permits

the testator to delegate his capacity as a partner to

his executor, and if the co-partners have, by agree-
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ment, accepted him, or an administrator, in advance,

lie is tlie partner's substitute, and becomes a partner

in turn. The firm, by the agreement, included him
as a member according to its original constitution,

although only as an alternate for the partner in the

event of his death. The executor, or administtator,

being the partner, the deceased partner's estate is

his contribution. The executor, or administrator

takes the deceased partner's place, and represents him

in the business. The unlimited liability of the estate

naturally continues in the hands of the representa-

tive.^ Although a partner, he adls as a delegate, and

represents the deceased in his capacity to bind the

estate.

1. Executor cannotperpetuatefirm after testator's death. D executed
to B and his executors a bond for C's faithful discharge of his duties

as clerk. B's will diredted A et at., his executors, to carry on his

business. They settled up the accounts for B's lifetime, and madea
new contradt with C, as clerk. He failed to account for his subse-

quent receipts, and A et at. sued D on his bond.—Judgment for D.

He did not contradt for C, as clerk in executor's business, but in B's,

which ended with his death. Barker v. Parker, i T. R. 287 (1786).

2. By contraEl firm continued after partner's death by administrator.
Testator' s estate liable, and administrator partner, B formed with
C the firm of B, C & Co., which should not be dissolved by death of

either until August following such death, and then should be settled

up by surviving and representatives of deceased partner. B died in-

testate, in Odlober, and C continued business until next August.
Then C formed new firm of B, C & Co., with D, son and administra-
tor, and E, administrator of B. New firm paid debts of old, and
pledged claim to A, who charged B's administrators as partners be-

tween Odtober and August, and B's estate as debtor.—Recovered.
Claim put holder in shoes of creditors paid. B's whole estate liable,

as no part designated. Administrators partners under agreement for

interval. Laughlin v. Lorenz, 12 Wright 275, Pa. (1864).

§72.

^0 equitg liaes not specificallB enfora tl)e kaascli partner's

contract, or compel l)t3 executor to be a partner, tl]e Mstrtbutees

become apecial partners.
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Where the executor or administrator does not a&,

in spite of the contradl which obliges him to continue

the firm, and the courts have no jurisdiAion to enforce

his performance of the obligation, there is no partner

to replace the deceased. The surviving partner con-

tinues the firm without a substitute for the deceased

partner.* The effe6l of continuing the firm with the

deceased's estate, but without a person to succeed him,

is to introduce a novelty into partnership law. The
fund, or estate, becomes a special contribution, and the

beneficiaries of the estate are special partners. The
privilege of a special partnership is established for a

class. All others must comply with the requirements

of the statutes, which regulate special partnerships;

but the beneficiaries of a deceased partner are not re-

quired to conform to the statutory law. They are

special partners by inheritance.

Can a partner grant his executor a dispensation

from the law by will ? If a partner can get the bene-

fit of the special partnership adl by a contradl, why
can he not abrogate the law by his will ? The execu-

tor is nothing but the testator's instrument, and is

obliged to carry out the will or commit a breach of

trust. If there is a contradl to continue the firm, the

executor must adl, in order to save the estate, which

would otherwise be liable for a breach. The testator

can accomplish the result without an executor ; why
may he not avail himself of an executor? The emer-

gency surely demands an executor. New York and

Maryland have recognized the exigencies of the situa-

tion, and have exonerated from personal liability the

executor who adled under the diredlion of the deceased

partner in continuing the firm.''
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1. Firm continued by surviving as appointee of deceased partner.
Administrator can't reclaim money used by surviving partner as

guardian, but may share dividend withfirm creditors. B &. C formed
partnership of B & Co. for 5 years, and agreed that if B died within
the period C should carry on the business for himself and B's heirs,

subje<9: to advice and inspedliou of B's executor or administrator;

money contributed by B to carry interest, but amount leit blank. B
died intestate, in 1817, when C was appointed guardian of B's chil-

dren, and A his administrator. A paid over to C, as guardian, sums
which he used in firm business. In 1819, firm failed, and C assigned
his separate and the joint estate to E, for creditors. A reclaimed
payments as B's separate estate. D, etal., firm creditors, contested.

—

A entitled only to dividend for B's advances. Executor or admin-
istrator's supervision not condition of firm's continuance, though
equitable jurisdidlion in Pennsylvania to control trustee. Gratz v.

Bayard, 11 S. & R. 41, Pa. (1824).

2. Executors ofa partner do not becomepartners by leaving his capital
in thefirm under the partnership contraB. By articles, B & C agreed
that they should carry on business until 1870, and that if B died his

capital of $20,000 should remain for the benefit of his family. B
died in 1866, and D, his executor, left the ^20,000 in the business
under the contraA. A sued D, as a partner, for merchandise bought
by the firm after B's death.

—

X> not a volunteer, and exonerated in

carrying out his testator's contradl. Richter v. Poppenhusen, 39
Howard Pr. 82 (1870).
Executors ofa partner do not become partners by leaving his capi-

tal in thefirm, if directed to do so by his will. B, a partner, dire«ed
his executors, who were his co-partners, C, his widow, E and D, by
will, not to withdraw his capital from the firm of B, C & Co. D left

B's share in the firm, which was continued by C. E joined the firm,

and D also signed the articles. C died, and by his will firm con-
tinued, his executors, D & E, signing new articles. A who con-
tradled with the firm after B's death, sued D as a partner.—Not lia-

ble. Executor was merely the instrument of the testator, and
obliged to carry out the will, or commit a breach of trust, Owens v.

Mackall, 33 M'd 372 (1870).

§73.

!3ls t[)e aerator, or alimtntstratar, mag rtnounce, anti rannot

be forreli to art, Ije mill not be eioncrateb from UabiUtg if l)e boes

oct 03 a partner.

The authorities in general, however, do not admit

any exception. By them personal and unlimited lia-

bility is the incident of a partner, and every person

who a6ts as a partner incurs the liability of a partner.
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A man cannot divide himself into parts, and become

a partner in one part, or capacity, but not in all. He
must enter the partnership as an individual, or a unit.

The executor, who represents the deceased partner's

estate in the firm, is the only person who could control

the destination of the property, or recover it if stolen.

His adling in the capacity of executor would none the

less be adling, and commit him, as a partner.^ He is

not permitted to qualify his adls, and make them con-

ditional upon his capacity being recognized. The
capacity is disregarded, and the individual is held.^

As the testator cannot furnish the personal liability,

his executor will be charged on the slightest indica-

tion that he ac^ts for the testator. If the diredlion, or

agreement is to continue the firm, and the executor

does not renounce, he is liable from his position which

compels him to carry out the arrangement.

I. Executors, by leaving the testator's property in the firm, become
partners. The executors left the share of a deceased partner, for the
benefit of his daughter, in the firm, which continued the business
without changing its name. They accounted to her for the profits,

and took no part in the business. A sued them for price of draft

ordered by firm.—Liable, because no one else to represent deceased
partner, or his interest. Suit could be brought for his share, or in-

diftment for theft of it, only by them. They could not bind infant,

or make her a partner. Wightman v. Tonroe, 4 Taunt 412 (1813).
Executors who leave deceased partner's contribution in firm., and

share theprofits, are lenders, unless they co-operate in the management
ofthe business, when, like others, they become partners. By articles,

B, C, D & E agreed to trade as B & Co. for 3 'years from i November,
1880. If any partner died during the term the balance due him to
remain part of the firm capital. At expiration of partnership, con-
tributions to be repaid before profits divided. D died, in July, 1881,
and F et al. were his executors. D had contributed jJi5,ooo. At his
death j|Sl7,ooo stood to his credit, and remained in the partnership
until it expired, 31 0(5lober, 1883. Surviving partners continued the
business. F et al. examined the firm books, but did not interfere or
participate in the management. In Oftober, 1883, A sold the firm
merchandise, and sued surviving partners and executors of D.—Judg-
ment for F et al. D's capital remained a loan to the firm. Wild v.

Davenport, 7 A. R. 295 (i885).

Ailing in the capacity 0/executor no proteBlion aifainst liability as
partner. 3,Cet al., partners in banking company, each covenanted
to answer for business until his executor sold his shares, or his bene-
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ficiaries became proprietors. B died, and C adled as his executor in
the firm business. No transfer or registration of B's shares. A
brought bill against C and the beneficiaries, lor debt contradted after

B died.—Recovered. The avowal of his capacity does not exempt
executor from individual liability. Labouchere v. Tupper, 1 1 Moore
P. C. 198 (1857).

2. Ifexecutor aBs as partner under will, or contraEl, liable aspartner.
Stock in City of Glasgow Bank was accepted for cestuy que trust by A
& B, who had the shares entered to them as trustees. The charter

contained no limitation of liability, and the bank, which was, in ef-

fe<5t, a partnership, failed. A & B, who were charged as coutribu-
tories in their own right, applied to be classed as representatives,

and charged only to the extent of the fund.—Refused. Liable per-

sonally, and bank could not accept stockholders with limited lia-

bility. Muir V. City of Glasgow Bank, 4 H. L. 337 (1879).

§74,

Jit tts mnci) 00 t[)e £A-£Cutor, or a^mmistrator, replacea l)is

testator, or intestate, anb incurs tl)e personal anb unlimited

liabilitg of o partner, tl)£ amount n)l)icl) l)£ contributes of tl)e

iieceDeut's estate map be Imuteb.

The law is on the lookout for tlie personal liability

of somebody, but is satisfied when it has found a sub-

stitute for the deceased partner. The representative

capacity of the executor is ignored, and the man be-

hind the mask succeeds to the vacant position. Does

he necessarily involve the whole estate in the busi-

ness, as the partner did in his lifetime? That was a

consequence of the partner's personal liability. The
natural inference is that the whole estate is embarked

in the business, as that corresponds with the deceased

partner's liability at his death.' But at that epoch a

legal, as well as a physical, change takes place. The
dissolution extends to the partner's legal fundlions.

He becomes a special, and his executor becomes a

general, partner.^ The recipients of the estate take
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all the benefits, and the executor bears all the bur-

dens. The law makes the testator a special partner

in the firm. As such, he need not let his estate re-

main subjedl to the risks of the business, but may
withdraw a portion, and limit the amount which the

executor shall employ in the firm.^ The limit may
be left to the executor's discretion, which is then per-

sonal, and cannot be exerted by any one else. The
executor is bound by the testator's diredlion, and only

so much of the estate will be charged with the debts

of the firm as the testator has direAed to be put in the

business. The residue will be distributed without

awaiting a termination of the partnership.^ Any con-

tribution made by the executor in excess of the limit

fixed by the testator is a breach of trust, and the prop-

erty so contributed may be recovered from the firm in

preference to other creditors.* The creditors of the

firm may proceed direAly against the testator's estate

for satisfaction, so far as it has been pledged by the

contribution for the firm debts."

Will the executor be reimbursed out of the deceased

partner's estate for the losses which he has incurred

on its behalf? The right to indemnity from his

estate would, at least, ajSbrd the executor only a par-

tial and inadequate relief. His liability is unlimited

in extent, and might, as it did in the Glasgow Bank
case, sweep away the executor's fortune. The testa-

tor's estate, on the other hand, is a limited fund, and

might not be sufiicient to make up the loss, or meet

the outstanding liabilities. Even this modicum is

taken away when the testator leaves a specified por-

tion of his estate in the firm. The appropriation of

a part, it is interpreted, withholds the residue, and the
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executor is not allowed indemnity out of the portion

withiield by the testator/ The executor risks the

only fund which is pledged for his relief, in the busi-

ness, and although he risks it by the testator's com-

mand, that fadl does not found a claim against the

residue of his estate.

The settlement in distribution of an interest in the

testator's estate vests the allotment in the beneficiary,

and, by withdrawing it from the firm, takes away the

executor's claim for reimbursement for any subsequent

loss, out of the share.*

The creditors of an executor may be subrogated to

his position, and assert his right against the testator's

estate." Their claim, however, is said to be dependent

upon his equity, and if he had debarred himself from

exerting his right, or forfeited it, they are precluded

by his derelidlion, and have no access to the estate.^"

But when that obstacle is removed, the claim is recog-

nized as a diredl right against the testator's estate,

and entitles the claimants to administration as cred-

itors of the estate."

1. ContraB io continue firm, in spite ofpartner's death, prevents his
restri^ing by will the liability to a part of his estate. B, father, C,
son, and D, son-in-law, in turning over stock of existing business to
new firm, for the purpose of carrying on the business, provided, by
articles, that firm should not be dissolved by B's death, but should
be continued by his executor until expiration of term. B agreed to
contribute $2,500 cash, but stipulated for repayment as soon as firm
could spare it, and for interest in cash, after first year, on aggregate
contribution. B's contribution amounted to about |4i,ooo. The
firm indebtedness to, at least, |85,ooo. B died shortly after executing
articles, and disposed of his whole estate by will, leaving all to C, 1-6

for himself and 5-6 for widow and daughters. C, adling executor,
continued business with B, and pledged assets of B's estate held for
beneficiaries, to A for discounts. Fima insolvent at expiration of
term.—Decree for A. Contradt charged ,B',s entire estate, and he
could not restri(fl his liability by a will. Blodgett v. Am. Nat. Bank,
49 Conn. 9(1881).

2. The Societas leonina, or type of an impossible partnership at the
Civil law.
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3. Partner may, oy will, continue firm and restriH the liability of his
estate to his contribution, B, in 1870, trading -with, his son, C, as B
& Co., by will direifled C to continue the business of B & Co. until
youngest son 21, or for shorter period if business u,nprofitable. B
charged his confaibutiou with liabilities of firm after his death, but
directed that the rest of his estate should not be charged. B died, in

1872, and profits were made and distributed to beneficiaries under
the will. In 1877, firm became insolvent, and A appointed assignee.
The debts were all incurred after distribution of profits. A sued B's
legatees.—Judgment for defendants. Jones v. Walker, 103 XJ. S. 444
(1880).

4. Executor reimbursed only out of testator's contribution. B, testa-

tor, directed C, his wife, to carry on his business, and A, his trustee,

to advance her ;^6oo, taking her note for the advance, and for the
value of his stock. He made C and A his executors. C incurred an
additional debt of ;^768, 5J. 4rf. to B's estate, and became bankrupt.
A offered to prove for ;^6oo, for ;^i,367, .55., valuation of the stock,

and for ^768, 2S. 4flf.—Proof of first two items rejedled, because con-
tributed by testator's diredlion, but of last item allowed, because in-

demnified only to extent of capital embarked by testator ia business.

Bx parte Garland, 10 Ves. no (1804).
Partner's disposition by will ofall his estate, although he direBs

co-partner to continuefirm,for unexpired term, lim.its liability ofde-
ceasedpartner's estate to amount contributed. B & C, by articles, in

1836, entered into partnership for two years. In 1S37 B disposed, by
will, of all his real and personal estate, adding a codicil, that C
should continue firm until end of term. B died in 1837. C carried

on business, and failed before expiration of period. A brought bill

against C and against B's executor, D, on note of C & Co., given for

debt incurred subsequent to B's death. B's residuary legatee, inter-

vened and demurred, on ground that B limited liability of his estate

to amount contributed to C & Co.—Demurrer sustained. Burrell v.

Mandeville, 2 How. 560, S. C. (1844).
Will mayfixperiod of liquidation, and limit testator's partnership

liability to his contribution during liquidation. By will, B direAed
banking business of B, C & Co., with its present capital, to be con-
tinued by C, surviving partner, for 2 years, or period necessary for

liquidation, testator's profits being shared by his beneficiaries, and
empowered C to transaft business as if B were living. A, holding
certificate of deposit made after 2 years, brought bill against D, ex-
ecutor and residuary legatee, and C, to charge B's estate.—Judgment
for defendants. B's estate liable only for contribution. Authority
to C declaratory. Brasfield v. French, 59 Miss. 632 (1882).

5. Executor'spledge ofassets which testator did not contribute tofirm
not binding. By his will, B, a partner, dire<5led C, his brother and
executor, to continue the firm, and represent B's share, which be-
longed to three parties. C pledged two notes, for ^39,000 each held
by B, to defendants, for loans to C on behalf of the firm. A, B's ad-

ministrator de bonis non, reclaimed the notes.—Recovered. The
pledge of assets not embarked by B in firm, exceeded C's authority
underthe will. Smith v. Ayer, 13 Otto 320. S. C. (1879).
Executor does not make co-executors and beneficiaries partners by

continuing testator's estate infirm business, nor bind them oypledging
his stock for the business. B, father, & C, son, partners. B died,

making C, D et at. executors. D et at. empowered C to aSi for B's

estate. C continued business without changing firm name, and used
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B's property, which constituted 2-3 of the assets. C pledged st-.ck

of B's estate in bank E, to A, for loans made to iirni business. D et

al. contested A's claim, and E refused to permit transfer.—Judgment
for D et al. Firm dissolved by B's death, and C could not embark
B's estate without D et. al.'s consent. A, who knew stock pledged
not for administration of B's estate, but for the business, not a bona

fide holder. First Nat. Bank of Allegheny v. Farmers' Deposit Bank
of Pittsburgh, 5 Central Rep'r 505 (1886).

6. Executor liablefirst, and then testator's estate. By will, B directed

C, his widow, to carry on his business, unless it should turn out un-
profitable. His executors took possession when it proved a loss, and
A claimed payment for debts incurred by C —The stock acquired by
C in carrying on the business applied first to payment of her debts,

and the deficiency made up out of testator's assets. Hankey v. Ham-:y V. ±lar

(1786).mock, I Buck, Cases in Bankruptcy, 210; 3Madd. 148 u. (b

7. Creditors of executors reimbursed only out oftestator's contribution.

B, testator, dire(5led C, his wife, to carry on his business until young-
est child twenty-one, and gave her the use of his stock in trade. He
authorized D, his executors, to increase the capital in the business in

their discretion. D renounced, and C took administration. She
failed, and her creditors sought to come in with B's creditors upon
his estate, or, at least, be substituted for those whom she had paid
out of B's stock.—Refused. None of B's estate liable, except the
stock directed to be put in business by the will. Cutbush v. Cntbush,
I Beav. 185 (1838).

8. Testator cannot exonerate the executorfrom liability. B gave her
daughters, C and D, each a legacy of ;^2,ooo for life, with remainder
to legatee's children. Testatrix, who held Glasgow bank stock, gave
E and F, trustees, express power, in their discretion, to retain the
shares without any personal liability for loss. E and F, who allotted

the stock to C, and retained it, with her concurrence, as an invest-
ment, claimed indemnity for the liability, which they incurred as

partners, from D.—Disallowed. Distribution of assets severed the
trust, and indemnity limited to investment allotted to C. Liability
resulted from adt of E and P, and not from anything done by D, who
was not interested or compelled. Frazer v. Murdock, 6 H. L. 855
(1881).

9. Reimbursement lim,ited to amount authorized by will, and subjeB.
to that amount, beneficiaries may claim, against creditors ofexecutor.
No equity exists in a legatee over a creditor, and the intermediate
barrier of an executor's trade, which is only a trust, does not prevent
the recourse over. B diredled his executor, C, to continue testator's

busines of a dairyman for the benefit of his family. C took posses-
sion in 1870, and carried on the business in his own name. In 1876
he surrendered the lease, and obtained a renewal in his own name,
of the place of business. In 1879 he pledged the lease, for a loan, to

A, who did not know of C's being an executor. C used ;^I30 for
himself, and £(i(> for the estate. D, the testator's son, claimed ad-
ministration. A recovered judgment against C, and levied on the
stock and leasehold. The parties consented to a sale without preju-
dice. A gave up the lease, to effedt the sale, but claimed his debt
out of the proceeds. His argument: No notice of a trust, and enti-
tled to take the property as C's own. C, also, had authority, as ex-
ecutor, to pledge the leasehold, and A could not be deprived of his
legal possession without payment.—Beneficiaries' equity paramount
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to A's.—Executor personally liable for continuing testator's business,
though entitled to indemnity from his estate, if continued by his
will, for debts incurred in carrying on the business for the testator.

C acquired no title by trading in his own name, and beneficiaries'
acquiescence related to his title as trustee. Executor binds assets
only if he deals with them as executor. No execution against him
could seize the trust estate, except for ;^66 used on account of it.

Renewal of the lease enured to the trust, and cestuy que trusts'

equity attached at that date. A's equity arose with the pledge.
Court could decree a sale of the freehold without possession of the
lease, by adding a condition that the holder was bound by the sale.

In re Morgan. Pilgrem v. Pilgrem, i8 Ch. D. 93 (1881).

10. Creditors of executor no right to estate, except through executor.

If executor bars his right of recourse to the testator's estate, credit-

ors who claim, through him also excluded. Unless the executor has
intercepted the equity by a default, which bars his right to indemnity
when it exists. If he is excluded from the estate by his misconduct,
the creditors who are subrogated to his claim are unable to get
access to the testator's estate. By will, B directed C, his executor,
to let D, a nephew, carry on business, under C's supervision, with
D's share, 1-8 of B's estate, and gave D option at majority to take
stock or bring it into hotchpot. C carried on the busmess himself,
became in default to the estate, and insolvent. A, creditor, sued C
and claimed equitable lien on D's quota employed by B's direction
in trade.—No standing except by bill. But C's default barred his
right and A's equity to the portion of B's estate embarked in trade.

In re Johnson, 15 Ch. D. 548 (1880).

11. Creditor ofexecutor entitled to administration of testator's estate.

By will, B gave all his estate to C, executors and trustees, to permit
D, his widow, to employ the rents and profits in carrying on his busi-

ness of draper during her lifetime. They renounced, and she took
administration c. I. a., continued the business, and died insolvent.

A, her creditor, claimed administration on B's estate.—Entitled, as

creditor in equity of B. Fairlamb v. Percy, 3 P. & M. 217 (1875).

§75.

®[)e intention of tl)c partner, anb of l}is ^ettitor, lijtcrmine

t)oni, ani) bg toljom, t[)c business sl)all be carried on ofter a

portner's lieatli. STlje intention mast be asrertaineb, as in all

rases, bn tlje octs anb declarations of tl)e parties.

If the executor is unwilling to follow tlie diredlions

of the testator, and carry out his plans, he can re-

nounce the office, and avoid the risks incident to the

business. If he does not refuse to undertake the task,
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but assumes it, his position must be fixed. Wbetber

lie makes bimself a partner, or not, can be determined

only as tbe membership of any individual partner is

ascertained. The facfl that the executor derives no

benefit as a partner, but incurs loss as if he were such,

although a strong argument against his being a part-

ner is not conclusive. He might be willing to under-

take the risk, or he might do aAs which would charge

him as a partner, in spite of his will.

In the attempt to solve the diflSculty ofthe situation,

this view has been taken: The surviving partners

continue the business, although the firm is dissolved

by the death of a partner, and no break is made in the

continuity of the firm transadlions. The deceased

partner does not withdraw his capital, or diredl the

business to be wound up ; on the contrary, he leaves

his interest undisturbed in the business, which he

wishes to preserve, in order to secure his share of the

profits. He appoints an executor to take charge of

that interest, and direAs him, in eflfedl, not to inter-

fere with the continuation of the business by the sur-

viving partners. The executor represents the de-

ceased's interest. The testator meant to withdraw

from the business as a partner, but he also meant to

leave his interest invested in the business, which he

refrained from destroying, in order to keep his invest-

ment produdlive. By this arrangement he ceases to

be a partner, and becomes a lender, receiving a share

of profits, in lieu of interest upon his capital.*

It is far more natural for a testator to appoint an
executor to take charge of an investment than to un-

dertake a partnership, and carry all the liabilities of

the business upon his shoulders, out of pure friend-
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ship for the testator. In such a case, the only thing

which the executor could own in the business would

be its debts. As it seems almost incredible that any
executor would assume the task, under such circum-

stances, he should not be made a partner by construc-

tion of law.^

There is one way, however, in which he can a6l with

safety, and escape the liabilities of a partner. He can

enter into a special partnership, and make the testa-

tor's estate his contribution. The statute will protecfl

him, and the decedent's estate will be in the same po-

sition as if he had assumed the liabilities of a partner.'

There is no occasion for his incurring any liability

on behalf of the estate.

1. If executors do not a5l, but lend, under will, estate not liable nor
executors partners. . B, C & D were in partnership, as audtioueers.
Articles provided that firm should continue for seven years, and if a
partner died during period his executors should take his share. B
did die, and subsequently, during term, A commissioned firm to sell

mill, and sued B's executors for the proceeds.—Not liable, because
no contract by executors. Holme v. Hammond, L. R. 7 Exch. 218

(1872)-
A, B & C, partners, agreed that A might nominate a partner on his

death; that ;^ioo,ooo of his share should be continued in, and be
considered part of, the partnership effedls; that surviving, partner
should give bond, to pay said amount, with interest, and permit A's
executors to inspeA books. A died, and his executors assigned his

iiiterest to B & C, taking bond of indemnity against debts. B & C
became bankrupt, and A's executors proved for amount due.—Al-

lowed. A's estate not embarked in business, but a creditor. Ex
parte Edmunds, 11 D. F. &J. 488 (1862).

2. Executor, who leaves testator's capital in firm, not liable as part-

ner because he fails to compel immediate liquidation. B, C & D
traded as B, C & Co. B died, and his executor, E, left with them B's

capital, which entitled his beneficiaries to share the profits. E knew
that business was advertised to continue, but took no part in its man-
agement, and repeatedly urged C and D to close the business. The
firm became insolvent, and A sued E, as co-defendant, for debt con-

traifted since B's death.—Judglnent for E. Avery v. Myers, 60 Miss.

368 (1882).

3. For fixed term dissolved by death. A & B contrafted partnership

for 10 years. Articles gave heirs, or representatives of deceased

partners, 3 months to eledt to continue association, as general or

special partnership; if no eleAion, a special partnership. A died;

his representatives made no eledtion within 3 months, and brought
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bill for account and receiver. B denied right to dissolve before
expiration of term.—Firm could not continue as special partner-
ship, because statutory requirements not observed. Representa-
tives not having elected to continue general partnership, death
operated as a dissolution. Surviving partner entitled to wind up
business. Jacquin v. Buisson, ii How, Pr. 385, N. Y. (1855).

-O-

CHAPTER V.

NATURE OF THE CONTRACT MADE BY THE FIRM IN
TRANSACTING ITS BUSINESS WITH

THIRD PERSONS.

§76.

2[l)£ partners map be tailed bg a collertit)£ name for tomie-

nience, acept in legal protecbings.

The firm is not recognized in law as a person, and

can neither sue nor be sued.^ The firm is simply an

aggregate of individual partners. They are the par-

ties who must be sued.^ Oue partner cannot sue for

the firm claim ; not even if he is the assignee of his co-

partner's interest.^ All the original promisees must
join as plaintiffs."* Nor can one partner be sued alone,

but all within the reach of process must join as de-

fendants.^

If the firm is organized as an unincorporated asso-

ciation, the articles may provide for suing and being

sued in the company name, or in the name of trustees

appointed to condudl the business." This is an arange-

ment binding between the partners. The firm, in its

colledlive name, or the trustees, may sue or be sued by
224
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a partner, provided the claim does not involve partner-

ship" accounts.7

I. Firm no standing as a party in U. S. court. A & Co. averred
themselves citizens of Pennsylvania, and petitioned for removal of
cause from Iowa state court.—Remanded. Citizenship of each partner
requisite to give jurisdidlion. Adams v. May, 27 Fed. R. 907, U. S.

Cir. Court (1886).

California. "Associates may be sued by name of Association."
"When two or more persons, associated in any business, tiansadt
"such business under a common name, whether it comprises the
" names of such persons or not, the associates may be sued by such
"common name, the summons in such case being served on one or
"more of the associates; and the judgment in the adlion shall bind
" the joint property of all the associates, in the same manner as if all
" had been named defendants and had been sued upon their joint
"liability." Cal. Codes and Stats., 1876, ??3S8-389.
Common lawform, a suit against individualpartners in California.

A sued B and C, trading as B Bros., defendants, served B, and took
judgment by default against him for want of appearance. A moved
to amend judgment, and make it a judgment against firm, in order
to issue execution against firm assets, as well as separate property of
B.—Refused. Suit against individual partners. Judgment author-
ized by 8414, and other partners might be brought in under §§989-
994. Fedorv. Epstein, 10 Pacif R. 785, (1886).

Partnership description surplusage. A and B, having sued as part-

ners trading as B & Sons, and obtained judgment against C, brought
suit to set aside prior judgment, and sale under it to D, on account
of fraud. Defence: No publication, as required by Cal. C. C, ^2466
§2468.—Judgment for plaintiffs. Partnership description surplusage.
Lee V. Orr, II Pac. R. 745 (1886).

Iowa. " Suits may be brought by or against a partnership as such,

"or against all or either of the individual members thereof, and a
"judgment against the firm, as such, may be enforced against the
"partnership property or that of such members as have apppeared or
"been served with notice." Iowa code of 1884, §2553.
Nebraska. "Associations—Firms, how named." "Any company

'
' or association of persons formed for the purpose of carrying on any
"trade or business, or for the purpose of holding any species of
"property in the state, and not incorporated, may sue and be sued
"by such usual name as such company, partnership, or association

"may have assumed to itself or be known by, and it shall not be
"necessary in such case to set forth in the process or pleading, or to

"prove at the trial, the names of the persons composing the com-
" pany." Compiled Statutes of 1885, ^24.

"Process—Service." " Process against any such company or firm
" shall be served by a copy left at their usual place of doing business

"within the county, with one of the members of such company or

"firm, or with tjie clerk or general agent thereof, and executions

"issued on any judgments rendered in such proceedings shall be
"levied only on partnership property." lb. ^25.

" Individual property—How subjefted. " "If the plaintiff, in any
"Judgment so rendered against any company or partnership, shall

"seek to charge the individual property of the persons composing
"such company or firm, it shall be lawful for him to file a bill in

"chancery against the several members thereofj setting forth his
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"judgment and the insufficiency of the partnership property to sat-

"isfy the same, and to have a decree for the debt, and au ayard of
'

' execution against all such persons, or any ofthem , as may appear to
"have been members of such company by consent of firm." lb. ^27.
Firm a party only byforce of statute^ Robert Dick. & Son obtained

judgment against company B, in Nebraska. No resident of county
offered as security for costs, nor proof that firm carried on business,

or owned property in the state —Reversed. Compliance with statu-

tory requisitions necessary to maintain suit. B. & M. R. R. v. Dick, 7
Neb. 242 (1878).
Common law right unaffected by statute. A, B & C, late trading

as A, B & Co. , brought suit against D. Demurrer : Plaintiffs no ca-

pacity to sue without showing residence and business, or property, in

state.—Judgment for plaintiff on demurrer affirmed. Smith v. Gregg,

9 Neb. 212 (1879).
Firm, assets must be exhausted before execution against separate

partners. A, who recovered a judgment, in Wyoming Territory,

against B and associates, and also a judgment against B, C & Co.,

sued B, C, D, E, F and G, in Nebraska, upon saidjudgments, as part-

ners in both firms. No proof of Wyoming law, or of insufficiency of
firm assets.—Judgment for defendants. Wyoming law assumed to be
like Nebraska, and firm property primary fund. Ruth v. Lowrey, 10
Neb. 260 (1880).

Non-observance ofstatutory requisitions cured byjudgment. A &
B, non-resident firm, attached corporation and its stockholders, in

Nebraska. No objection raised, in any form, to plaintiff 's capacity
and judgment recovered. On appeal, objection raised.—Affirmed.
Objedtion waived. Cady v. Smith, 12 Neb. 628 ^1882).
Connecticut. " In mesne process by or against a co-partnership,

" it shall not be necessary to insert the names of the partners, pro-
" vided the partnership name is stated ; and the plaintiff shall have
" the right, within the first three days of the court to which the pro-

"cess is returnable, to amend it, without costs, by inserting the name
"of the partners; and writs returnable before a justice of the peace

' may be amended in the same manner, at any time before the plead-
"iugs are closed." Conn. Stats.', 1875, p. 400, ?I2,

2. Partners must sue by Christian names. A & B recoveredjudgment.
—Error. No Christian names. Seely v. Schneck, Pen. 75 (1806)

;

McCredy V. Vanneman, Pen. 870 (1811); Crandall v. Denny, Pen.

137 (1806) ; Burns v. Hall, Pen. 984 (1812). Though no evidence
that plaintiffs had any Christian names. Tomlinsou v. Burke, 5 Hal.

295, N.J. (1829).

3. Interest ofpartner in a claim, cannot be so assigned to co-partner,

that he can sue for the debt in his own name. A sued B's adminis-
trators, on implied assumpsit, for professional services rendered B
between 1855 and 1880. During the 25 years, A had been a partner
in three law firms, which extended nearly through the entire period.

A was assignee of the interests of his late co-partners. B had paidA
his fee for condu<£liug trials and controversies on the settlement of
each tran^aftion. No pleadings were filed. Defendant's points

:

Statute of limitations, and plaintiff's suing alone. VerdiA for A,

$47,000, reduced by court to $35,000.—Judgment reversed. A could
not join with his cause of adlion claims for which he could notsuein
his own name. A could not recover for his services as a whole, but
onl^ on a quantum, meruit, as the right to compensation accrued

;

which, in the absence of agreement, would be from year to year,

like any hiring. A's claim barred at all events, except for last six

326



Pt. 2, Ch. 5. Business Contracts. §76.

years. Mosgrove v. Golden, 5 Out. 605, Pa. (1882) ; citing Horbach v.

Huey, 4 Watts 455, Pa. (1835).

4. Suit in name ofclaimants. Claim by A, and others, for debt which
B owed A.—No judgment. Though A might be partner, or co-owner
with others, claim should show cause of action in plaiutifis. Autin v.

Townsend, Pen. 744 (181 1).

5. All partners -must be joined, unless out ofjurisdiHion. A & B
summoned, but C ignored.—Judgment reversed. AH may be sued,
but non-servpd must be out ofjurisdiction. Ford v. Munson, i South.

93 (1818) ; Smith v. McDonald, I South. 103 (1818).

6. Procedure ; joinder ofpartners. A subscribed to stock of unincor-
porated society, under articles which vested whole power of the body
in trustees. Trustees sued him for subscription. Defence : a part-
nership, and all stockholders should have been joined as plaintiffs.

—Though a partner, he was bound by his contract, which empow-
ered trustees to sue. Cross v. Jackson, 5 Hill 478, N. Y. (1843), rely-

ing on Radenhust v. Bates, 11 Moore 421 ; 3 Bing. 463.

7. Agreement of partners enables them to sue a partner in name of a
company, and his plea, if in bar, anticipates their case, which m.ight
show a cause ofanion independent offirm, accounts, B, C et at., trad-

ing in partnership as a company, agreed to sue and be sued in its

name, A. Assumpsit byA against B, for merchandise. Plea in bar

:

Unincorporated company can't sue, nor can partner sue co-partner.

—

B estopped by his agreement to deny A's fight to sue, and evidence
might disclose at the trial a transa<ftion which did not involve part-

nership accounts. Manufadt'g and Mer. Co. of Sandusky v. Schoolly,
Tappau 223, O. (1818).

Must an infant partner be a party to the adlion ? It

is admitted that an infant partner cannot be charged

as a co-defendant. The requirement, that all parties

to a joint contraA must be made parties to the aAion,

is relaxed in this instance, and the infant, though a

co-promissor, is treated as a cypher. It has been held

that an Infant partner must be made a co-plaintiff, be-

cause of his interest in the business, and of a minor's

privilege of enforcing contradls beneficial to himself*

This is taking only the plaintiff's side in view. The
defendant might set up a counter-claim, and obtain

judgment upon it, against the plaintiff. The effe<?l

would be to charge the infant for a firm debt when he

is exempt from liability for it.

8. Infant partner must join, unless a nom.inal partner. A & Son
traded as bankers. .4., alone, sued C, a. customer, for the amount he
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had overdra-wn his account. C pleaded non-joinder of the son, who
was a minor.—Sustained, in default of proof that the son had no
property, or interest, as a partner, in the firm. Teed v. Elworthy, 14
East 210 (1811).

Infantpartner -mayjoin as co-partner in a suit for money lent. B,

an adult, & C, an infant, were in partnership. A, C's faUier, and B
sued D for a loan miade to D by B & C.—Judgment for D. He made
no coutradt with A, and C is entitled, in a suit for his benefit, to be
co-plaintiff with B by the contract of partnership, which is not void,

but only voidable, Osburn v. Farr, 42 Mich. 134 (1879).

Must a nominal partner be j oined as plaintiflF ? The
answer depends upon the manner of the holding out.

If the nominal partner is held out with the knowledge

and concurrence of the adlual partners, the defendant

may compel his joinder as co-plaintiff, in order to make
available any set-off the defendant might have against

all the partners, including the nominal partner.' If,

on the other hand, the nominal partner held himself

out without the knowledge or concurrence of the actual

partners, the defendant could not compel his joinder as

co-plaintiff, unless such nominal partner had aAed as

the agent of the a(5lual partners in the transadlion out

of which the suit arose.

9. Supra §69, note 21.

Should a dormant partner be a party to the aAion?

He may be sued with the ostensible partner.'" The
defendant may compel his joinder as a co-plaintiff,

because he is, in fa6l, a party in interest. Moreover,

as the ostensible partners, when sued alone, may, with

the dormant partner's consent, set-offhis claim against

the plaintiff, by parity of reasoning the defendant to

a suit by the ostensible partners, should be permitted

to set-off the full amount of a claim which he might

have against them, together with the dormant part-

ner,^^ although the obligation was not incurred in the

course of the firm business. But if this be not ad-

mitted, the defendant certainly has the right to set-
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off such proportion of his counter-claim as corresponds

to the number of ostensible partners. But as the ac-

tion is really prosecuted for the benefit of all, includ-

ing the dormant partner, the defendant should be en-

titled to compel his joinder, in order that the entire

set-off may be made available. The ostensible part-

ners cannot compel a firm creditor to make the dor-

mant partner a co-defendant. They are liable on the

contradt as made.'^ In England, the failure to plead

the non-joinder of the dormant partner in abatement,

is treated as an eledlion, although the defendant did

not know of his connexion with the firm."

10. Dormant liable with ostensible partner. B bought merchandise.
A sued B & Co. for price..—Recovered. Crary v. Williams, 2 Ohio
65 (1825).

11. Dormant may sue as surviving partner, and defendant set-offfirm
debt. A dormant and B ostensible partner. C gave B note for mer-
chandise. B died, and A sued C on the note. He set-ofF firm debt
to him.—AcStion maintained. Set-off against A, as surviving partner.
Beach v. Hayward, 10 Ohio 455 (1841).

12. Unknown dormant partner need not be joined as co-defendant. A
sued B on his warranty of two horses, sold in his own name to A,
who did not know C was a dormant partner. Defence: Non-joinder
of C.—Recovered. Contra<St with B, and A need not join C as co-

defendant, because he did not contradi with, or know C was B's dor-
mant partner. Cookingham v. Tasker, 2 Keyes 454, N. Y. (1866).

Dormantpartner need not be wholly unknown and inactive. B, C
and D did business as B & C. Acftive members never stated that D
was a partner, and he rarely appeared at the store, though he ad-
mitted, in borrowing money for the firm, that he was a partner ; but
his connexion was not generally known in the community. Busi-

ness cards, with his name as a partner, were printed, but not issued.

A, who was agent of the firm, and ignorant of D's membership, sued
B & C. Defence: Should have joined D.—Recovered, because D a
dormant partner, and unknown when advance made. Dormant
partner need not studiously conceal his connexion, nor wholly ab-

stain from the business, nor be absolutely unknown as a partner.

North V. Bloss, 30 N. Y. 374 (1864).
Money paid to one partner, with knowledge that there were other

partners, gives right to a separate ailion. B, C & D bought coal
land, for |i7,ooo. B employed E to solicit A to join them in buy-
ing the land. E represented that the price was |50,ooo, and, on
that basis, A contributed j!r,ooo; JJ400 would have been his quota if

price |!i7,ooo. A sued B for obtaining money on false pretence, and
for money had and received. Defence : C and D should be co-

defendants in assumpsit, as they received a portion.—Recovered.
Count for tort disregarded. C and D need not be joined, because,
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like dormant partner, unknown to A. Lesley v. Wiley, 47 N. Y. 648
(1872).

13. Kendall v. Hamilton, infra \ 77, n. 3.

Enadlment of rule that parties in interest must join

makes it inflexible. N. Y. Code of Procedure, §1111.
Dormantpartner mustjoin as co-plaintiff. A sued C for firm claim.

Defence: Non-joinder ofdormant partner, B.—Judgment for C. Code
requires joinder of all parties iu interest. Secor v. Keller, 4 Duer 414
(1S55).

Should a special partner be a party to tlie adlion?

He need not join, tbough lie may do so, if lie chooses

on account of his ultimate interest in the disposition

of the firm assets upon dissolution." There is no

reason to join him as co-defendant, because his lia-

bility is limited to his interest in the firm assets, and

may be seized to satisfy a j udgment against the gen-

eral partners.

14. specialpartner a proper, though not a necessary, party tofirm suits.

Firm creditors sued general partners for injunction and receiver.

Defence: Non-joinder of special partner.—Decree. Notwithstanding
statute diredts suits to be brought in name of the general partners,

the special partner is a proper party, because he has an interest iu

the ultimate disposition of firm property, but not a necessary party,

because he holds no firm property. Schulteu v. Lord, 4 E. D. Smith
206 (1855).

If trading under a fidlitious name is made a penal

offence by statute, can the firm recover on its con-

tradls ? It is probable that the firm cannot sue if the

contradl in question was made in the course of its

business.^^ But if the contradl is merely incidental to

the business of the firm, and of such a nature that no

credit could have been given to the firm name, it is

not invalidated by the statute.'*

15. "5i. No person shall hereafter transacSt business in the name of a
" partner not interested in his firm, and where the designation ' and
"company," or '& Co.' is used, it shall represent an a<Slual partner
" or partners.

"

"\7.. Any person offending against the provision of this a<ft, shall,

"upon convidtion thereof, be deemed guilty of a misdemeanor and
" be punished by a fine not exceeding Jiooo." Ch. 281, N. Y. Laws,

1833..
. ....

Wife's answeringfor ^ Co.'' in husband'sfirm not violation ofstat-

ute againstfictitious names. A & Co. sued B for price of merchan-
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disc. Defence :
' Co.' represents A's wife, and married woman could

not be partner of her husband.—Judgment for A & Co. Wife a real,

not a fictitious, person. Zimmerman v. Erhard, 83 N. Y. 74 (1880).

Statute does notpreventfirm's offering credit byfictitious name. A
Bros. & Co., book-publishers, of New York city, employed B, as can-

vasser at Buffalo, who executed a bond, with two sureties, C andD, to

J. A & C. A, for performance of his contraft. B failed to account for

proceeds of his sales, and A Bros. & Co. brought suit on the bond.
C's defence : Firm designation a -violation of s'tatute.—Judgment of
non-suit reversed. Statute aimed at credit obtained by fictitious

name. Gay v. Seibold, 97 N. Y. 472 (1884).

16. Right tofirm, property not destroyed by trading under an unlawful
name. New York statute forbids trading under a fi<5titious name.
A and B traded as carriage makers in the name of A Bros. B retired,

and A continued. He shipped a carriage, marked A Bros., by C's
road, and sued for damage done to it in transportation. Defence: A
engaged in unlawful business.—Recovered. Statute meant to pro-
te<5t persons dealing on the credit of the firm. Carrier deals on the
credit of the goods shipped. Wood v. Erie R. R., 72 N. Y. 196 (1878).

Fictitious nam,e does notpreventfirtn suingfor rent. A, B & Co.,

a Philadelphia firm, with a branch in New York, let a portion of
their building in New York to C& Co. , for 9 months, at $100 a month.
C & Co, left at end of 4 months. A, B & Co. sued them for rent for

balance of term. Defence; B dead, and plaintiffs transafting busi-
ness under fictitious name.—Judgment for A, B & Co. Lease not
part of firm business. Sparrow v. Kohn, 3 E..R. 293 (tSSs).

The Civil code, of California provides that persons

transacting business in that State under a fiAitious

name, or description which does not show the names
of the parties, cannot sue until they have filed and

made formal publication of a certificate of the parties'

names and residences.

17. Certificate of partnership not requiredfor aBion of tort. Firm A
& Co. sued B, constable, for conversion of crop raised by A & Co. on
leased land, on an execution for the debts of C, the landlord, who
was employed, as farmer, by A & Co.—Judgment for A & Co, Ralph
v. Lockwood, 61 Cal. 155 (1882).

Firm which has riot filed or published certificate, may assign a
claim. B & Co., never having filed or published certificate required

by C. C, J2468, assigned a claim to A, who sued C. Defence: As-
signment made to evade said sedtion.—Judgment for A, Cheney v.

Newberry, 67 Cal. 126 (1885).

Certificate a prerequisite of suit by firm. Firm sued for price of
merchandise, and alleged the filing of a certificate, required by C. C.

§2468. Denial, and certificate produced did not comply with statu-

tory requirements.—Non-suit. Sweeney v. Stanford, 67 Cal. 635
(1885).

Certificate must precede suit. A & Co. sued B on promissory note,

payable to A & Co. After bringing suit, plaintiffs filed and published
certificate required by statute. Judgment for plaintiffs.—Reversed.
Adlion cannot be begun until certificate is filed. Byers v. Bourret,

64 Cal. 73 (1883).
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What is the effedl of trading in an individual part-

ner's name? The presumption in Pennsylvania is,

that commercial paper is given for the firm business ;'*

in England,"and generally^there is no such presump-

tion, but the paper indicates, according to its form, an

individual transadlion until the contrary is proved.

The presumption of a firm transaction may, however,

be rebutted by evidence that the paper was used on

individual account.^'

18. Where a finn transadls business in the name of one
of the partners, is a promissory note in his naraeprima
facie his individual note, or is it chargeable to his

firm? It has been decided in Pennsylvania that, in the

absence of evidence, the presumption of law is, that the

loan was made on the credit of the partnership business.
Commercialpaper in individual partner's name, if alsofirtn name,

presumed to be for firm. Nathan, and Newberry Smith, partners,

carried on business in the name of 'N. Smith.' Nathan's business,

whether for himself or for the firm, was done under the same name.
Nathan drew two checks on a bank, C, for f150 each ; the father of
one of the partners drew a note for jj!6oo, payable to, and endorsed
by, N. Smith; and Nathan drew a note for f 1,150, wiiich was en-
dorsed by the father. Nathan then deposited these checks and notes
as collateral security. He borrowed $1,500 from A, and, at the same
time, drew a check on a bank, D, for ^1,500, payable to himself, or
bearer. Afterwards, he drew a check on the same bank, D, for

$2,000, payable to bearer, on which A lent him f 1,500. On this

check, J288.35 remained due. A's total claim was, therefore, |2,-

0S8.35 on all the checks together. A brought suit for this amount
against Nathan and Newberry, as partners. Defence : That they
were not liable as partners.—Recovered. ROGERS, J., charged {inter

alia): "It is the opinion of the Court that," the loan, "is to be
"considered as made on the faith and credit of the regular lumber
"business in which," Nathan Smith, "was engaged, and not on ac-
" count of any speculation in which he may have been concerned
"on his own account." That is the presumption. Mifflin v. Smith,
17 S. & R. 165 (1827).
Supra.

19. TransaBion not less individual because partner traded as firm in
his individual name. A sued firm upon two bills, one accepted and
endorsed, and the other endorsed by Wm. Beaston, who traded in

company with C, under the individual name of "Wm. Beaston."
There was no evidence to charge the firm, except the address of the
bills, at the works.—Judgment for defendants. The individual name
fails in default of evidence to show a partnership transa<£lion. York-
shire Banking Co. v. Beaston, L. R., 4C. P. D. 204; 5 Id. 109. (1880),
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20. Firm, trading in individual name. Firm business done in B's name;
note given by B.—Presumption an individual transaction. OHphant
V. Matthews, 16 Barb. 608, N. Y. (1853).

21. Ifpartner's nam.e firm designation, slight evidence of individual,
sufficient to rebut presumption of, firm transaRion. B carried on a
limited partnership, in his individual name, -with C and D, two non-
resident partners, and also settled up the business of a prior firm, of
B & Co. The firm failed, and assigned to E for creditors. A claimed
for loans made on memoranda, notes and checks, all signed 'B.' Au-
ditor upon the evidence found that A's claim arose out of transac-
tions with B & Co., or individual transadlions with B, and rejected
claim against firm assets.—Judgment affirmed. Burrough's Appeal,
2 Casey 264, Pa, (1856).

Suppose the individual name was the designation

of two firms. The plaintiflF would have 2^ prima facie

case against each firm, and he might prove which

firm adlually received the consideration, although he

had designated the wrong firm in his suit, the descrip-

tion being surplusage.^

22. Bank v. Dakin, supra §44, n. 5.

How do separate creditors stand in reference to a

firm which has for its trade-name the individual des-

ignation of a partner? They rank as joint creditors,

and are entitled to take the firm assets in execution.^

This position is consistent with none but the Penn-

sylvania view, which, in such cases, makes all trans-

adlions in the individual partner's name firm business.

23. Iffirm, in individualpartner's name, his separate creditors rank as
firm creditors. B traded in his individual name, and A was his
dormant partner. B confessed judgment for his individual debts,

and sheriff took firm assets in execution. A asked for injunftion.
Judgment-creditors claimed right paramount to dormant partner
over firm assets.—Injundlion refused. Separate creditors of adlive
partner rank with joint creditors, where he condu<fts firm business
in his individual name, because creditors know nothing of a firm.

Cammack v. Johnson, i Gr. Ch. 83, N.J. (1839).

Can a partnership exist without a firm name ? Yes,

and suit would be diredtly against the partners, as co-

contradtors. Suit must always be brought against

them, even where they have a firm designation.^'' if
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no name had. been adopted, a partner could seledl one,

and use it as the trade-name to bind bis co-partners.^

24. McGregor v. Cleveland, supra §44, n. 6.

25. Austin V. Williams, supra §44, n. 7.

§77.

3:i)£ praiebare of t()e £atu Jllertljant in portnersljtp tasea tuas

not introiiuteii at tl)e (Sommon iatu.

Partnership, introduced into the Common law with

the advent of commerce, was said to be a part of the

Law Merchant, and to be governed by its provisions.

The assertion is not founded oh fadl. The common
lawyers did not dream of adapting the process to any

foreign system, or think it worth while to inquire

what the Law Merchant was.

The simple objedl of the Civilians was to obtain

satisfadlion for a claim against a firm, and they natu-

rally enforced the right against the firm assets, and

against the separate partners. The remedies did not

exclude each other, but were concurrent, or cumula-

tive.^ At this late day, the common lawyers are still

groping about, in search of a remedy which will ena-

ble them to procure satisfadlion, and not tie them up,

like mummies, in the process. For this purpose, an

effort is being made to introduce the Civil law pro-

cedure, but, thus far, the construdlion given to the

enadtment has frustrated its purpose.' No desire is

evinced to ascertain the Civil law method, and to in-

terpret the statutory language, in accordance with the

process enadled for the purpose of superceding the
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Common law pradlice. On the contrary, the Common
law formula of a joint contradl is retained, and worked

into the Civil law process, which is thereby rendered

as useless as the old method.'

I. The process of the Civil law may be illustrated by the
German pradtice, which, like ours, regards the firm as

but a short name for the partners, who are liable to the
extent of their resources. The judgment in a suit

against the firm is, in the first instance, limited in exe-
cution to the joint assets, but may be enlarged and ex-
tended to the individual partners ; when execution upon
it may issue against their separate estates. The part-

ners can make no defence to the judgment. It is only
when, for a reason peculiar to himself, the judgment
would not afFedl a partner that he can establish an ex-

ception to the operation of the judgment, and relieve

himself and his separate estate from liability.* A suit

also lies against the partner, or partners, and, upon a
judgment, execution will issue diredlly against the
separate estates. The remedies against the firm, and
against the partners, are concurrent, and may be com-
bined ; they are not self-destrudlive, and do not exclude
each other by merging the claim. ** The fadt is kept in

mind that the objedl of the creditors is not the triumph
of a judgment, but a satisfa<5tion of the debt.

a. „®er ©Wufiiger l^at mit^in tioffig fteie SBa^I ob er junac^?t etnen einjernen

„ ®efel[|'d^after unter feinem SJatnen cber ob er aKe unter ber %vcma ber ©cfeU^

„ jc^aft betangen Witt. Sl^ut er ba§ £e|tcre, fo laffen jic^ burd; bic etn=

„ laffung unter ber jjirma jatnmttic^e ©efeltf^ofter ein. ®a§ (ErlennttiifS

„bringta[go re§ jubtcota alien ©efelff^oftern gegeniiber l^erBor. ®er
„ ®laubigcr, toetc^er ein obfteg(i(^e8 Urt^eit er^iilt, fann mitl^itn enttneber

„ (Sjecution in ben ^anb(ung§fonb§ berlangen cber eine ^lage gejen ben

^etnjelnen ®efel[|i^ otter anftelten, toet^e inyofern aB actio jubicati
„ bejeici^net toerben lann, al§ ber ^loggrunb bag bie ©efeUfi^aft uerurt^ei=

„ tenbe ®rfenntnif§ x\t. ®er mit biefer Stage belangte ©eyellfc^after fonn

„ feine 5(5 offiblegitimation, b. 1^. feine ©igenfc^ oft oK ©efeltfc^ofter, beftreiten

„ unb bie SSerjol^rungSeinrebe au§ 2Irt. 146 geltenb macfien, ou^erbem fte^en

„ ii^m gegen bie Subicatgforberung nur px bie @inreben aug feinem fpecieKen

„»erp[tnif§ jum ®[aubiger, j. SB. bie e^cetstio com^jenfotioniS,

„ )5 octi etc ." Sommentor jum aillgemeinen Seutfd^en §anbel§gefe|bu^,
art. 113, ?. 7, :()}). 403-4. ©ritte Stufloge, bon 5Dr. ^rieberid^ SBon
§a^n, 1879.

b. „ SIBie bemnod^ bie Stage beg (SJefeafd^aftSgtaubigerS gegen bie (Sefettfc^oft

„ oI§ folc^e, unb bie Stage, toetc^e jenem oug einer ©efetlfc^oftlfctjutb gegen

„ ben einjclnen ®efeltf(^after jufte^t, oug einonber ge^olten toerben milffen,

„ fo unterfc^eiben fid^ im gatle einer Sonbemnatiou aud^ bie @jccutiong»
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„ DBjecte, tnbem bte ouf eine S(oge ber te|tgenannten 2lrt ergangene SBeruts

„t^ei[ung nur auf ba§ ^rtBatbermbgen be§ betreffenben ©ociu8, baSgegen
„ bie ©efellfc^aftSfirma gefot(te(Srfenntnifg aUein auf bag SocietatSDermbgen

„ sum SBoIIjuge gebrac^t tuerben tann.

„ 33oc^ ift c§ mBg[i4^, ba§ au§ (Sinee ©efetlfd^aftg^utb jug(ei(^ mit ber

,,®efeltfd^aft einjelne orber atte ©efellfcrofter au^geJlagt twerben; ©rgeljt

„nun ouf eine folc^e fotoo^t on etnen 35ertteter ber ©ocietot tote on bie ein=

„jetnen gocti jugeftellte ^tage ein ®rfenntnif§, welc^cg jugteic^ mit ber

„ §trma bie mitoerfiagten ©efeHfc^ofter conbemnirt, fo !ann bie Stfunggs

„ »oII[treifung ouf ben ©ocietotgfonbS fo mie ouf ba§ Spribotbermogen ber

„ mitBerurt^eitten ©enoffen o^ne SBeitereS (Stott l^aben." Stenoub, ®o§
„ SRe^t bet eommobitgefeUf^often, pp. 38&-7.

2. "Parties." "Any two or more persons claiming or being liable

"as co-partners may sue or be sued in the name of their respedlive
"firms, if any ; and any party to an adtion may in such case apply by
"summons to a judge for astatement of the names ofthe persons who
" are co-partners in any such firm, to be furnished in such manner,
" and verified on oath or otherwise, as the judge may diredt." Order
"XVI., rule lo.o

" Service op Writ." " Where partners are sued in the name of
"their firm, the writ shall be served either upon any one or more of
" the partners, or at the principal place, within the jurisdiction, of
"the business of the partnership upon any person having at the time
"of service the control or management of the partnership business
"there." Order IX., rule 6.

"Appearance." "Where partners are sued in the name of their
"firm, they shall appear individually in their own names, but all
" subsequent proceedings shall nevertheless continue in the name of
"the firm." Order XII., rule 12.

"Execution." "Where a judgment is against partners in the
" name of a firm, execution may issue in manner following

:

" (a) Against any property ofthe partners as such.
" (b) Against any person who has admitted on the pleadings that

"he is or has been adjudged to be a partner.

"(c) Against any person who has been served as a partner with
"the writ of summons, and has failed to appear.
" If the pai-ty who has obtained judgment claims to be entitled to

" issue execution against any other person as being a member of the
"firm, he may apply to a court or a judge for leave so to dod; and
"the court or judge may give such leave if the liability be not dis-

"puted, or, if such liability be disputed, may order that the liability
" of such person be tried and determined in any manner in which
"any issue or question may be tried and determined." Order XlvII.,

rule 8.6

3. A several contraB not involvedmfirm contrail. A accepted drafts

for B & Co., and, upon the firm's failure, recoveredjudgment for the
amount advanced to pay the bills. Subsequently, in bankruptcy pro-
ceedings, A learned that C was a partner, and after receiving, from
the j oint assets, dividends, brought suit against him for the debt, less

the dividends received. C claimed that the judgment merged the
cause of adtion.—No recovery. Joint coutraA, which limited A to a
single remedy. C, if an undisclosed principal, not liable, unless dis-

covered. Kendall v. Hamilton, 4 Appeal Cases 504 (1879).
Judgment against firm merges claim and releases partner not

made defendant. A sued B & Co. for libel. Defendant appeared as

B, trading as B & Co. A proceeded against B, as the firm, and took
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judgment by consent. Hearing that Cwas B's partner, A moved to

amend judgment, and make C co-defendant.—Refused. A no equity.

Lord Selborne : Judgment by consent operates as unconscious re-

lease by A of C. Lord Bi,ackburn : A might set aside judgment
and start pleadings afresh. Lord Fitzgerald : Judgment fixes B's

liability, which could not be re-judged. Munster v. Cox, lo Appeal
Cases 680 (1885).

Judgment against onejoint contraBor extinguishes claim against
co-contra£lor. A sued B & Co. , composed of B and C, for merchan-
dise. After delivery of goods, firm dissolved. A, not knowing of
dissolution, drew on B & Co. for price. B accepted for B & Co.

Part payment, and suit for balance, and judgment obtained by de-

fault. Unable to obtain satisfadliou, A sued, C, who.set up judgment
against B for same cause as a bar.—Judgment for C. Judgment
merged cause. Chambefort v. Chapman, 19 Q. B, D. 229 (1887).
Comment: "Why under any rational system of law should an

"unsatisfied judgment against X relieve Y from a joint liability?
" This is a question easier to ask than to answer. The judges who
"decided Kendall v. Hamilton did not profess to answer it." 3 Law
Review 483 (1887).

Claim still single andjudgement a merger. A sued B, who applied,

under Order XVI., r. 11, for joinder of C and D, his co-partners.

Court refused.—Reversed. The judgment against B would merge
claim, and operate to release C and D under joint contraA theory,
which still subsists, despite the Judicature A<ft, and the Orders under
it. Pilley v. Robinson, 20 Q. B. D. 155 (1887).

c. Judgnient againstfirm m-ust bind all its members, includingpartner
not served or appearing, A sued Jno. B & Sons for wrongful execu-
tion upon his property, and effedted service upon Geo. B. All partners
appeared, except Jas. B. A moved for judgment against Jas. B, for

want of appearance.—Refused. Judgment must follow the writ, and
go against all partners. Jackson v. Litchfield, 8Q. B. D. 474 (1882).

d. Judgment againstfirm binds onlypartner served. A brought suit,

immediately after B's retirement, against firm, which continued bvisi-

ness under old name, and, after service upon some partners, obtained
judgment by default. A petitioned to put B in bankruptcy, as part-
ner, though he had not attempted to execute judgment against B
under Order XLII, r. 8, which authorized court to try his liability.

—

Dismissed. No judgment affedling B. Dissent : Judgment binds all

who were partners when the debt was incurred. • EJx parte Young, 19
Ch. D. 124 (1881).

e. Judgment againstfirm binds a partner who is not served, except
as to a dejencepeculiar to him. B, C and D traded as B & C. C en-
dorsed the bill in suit to A, for a transaction unconnedted with firm
business. D retired, and B and C continued business. A sued B &
C. Judge, for jury, found as a fadt that A meant to sue B & C, not B,

C and D, trading as B & C.—Judgment for D. Had A meant to in-

clude D, summons, like sci. fa. to show cause why execution on
judgment should not issue against D. He could make a defence per-

sonal to himself,, though not to original aAion. Davis v. Morris, 10

Q. B. D. 436 (1883).

But the Common law remedy is not superceded.
ASlion lies onjudgment againstfirm to charge non-servedpartner.

A sued firm.B & Co., and recovered judgment for price of merchan-
dise. A sued defendants on judgment, alleging their joint and sev-
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eral liability for debts of B & Co. Defendants demurred, because
Order XLJI, r. 8, provides for issue to try partners' liability for judg-
ment.—Judgment for A on demurrer. Order does not supercede
adtiou on judgment, in which defendants might deny being partners.

Clark V. CuUen, 9 Q. B. D. 355 12.

§78.

(t[l)e contratt mabt bv tl)e partiurs in firm transarfions X3 ioint

in farm, but sraeral in Bubstance.

The basis of the partnership strudlure is the con-

tradl which the partners make for the firm in trans-

acting its business. What is the charadler of this

contradl? It is an aggregate of contradls, as the firm

is an aggregate of partners. The joint form corres-

ponds to the firm which exists only in its parts.

The severability of the contradl appears in the lia-

bility upon it of each partner to the extent of his re-

sources. The liability is recognized in substantive

law, and is denied only in procedure. The moment
a judgment against the partners is recovered, execu-

tion may issue against each, any or all of them, until

satisfadlion is obtained. The execution against one is

no answer to an execution against the others.' Apart

from mesne process, the liability is several as well as

joint. In equity, and in bankruptcy, where there is

no formal procedure, the liability of each partner's

separate estate for the firm debts, is enforced without

hesitation. One separate commission does not ex-

clude a second, nor does a joint commission prevent

recourse to the individual partner.^

I. Firm creditor's right to proceed against separate estate will not be

controlled in equity, exceptfor fraud. C obtained judgment against
firm A & B, and levied on partnership land. He also levied on A's
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land lying in a different county, which A had conveyed to D, as se-
curity for a loan. A and D enjoined C, on the ground that firm land
was sufficient to satisfy his debt, and that co-partners colluded with
C to defraud A.—InjunAion continued, because averment of fraud
was not denied by co-partners. But creditor's right admitted to
proceed against separate, as well as joint, estate of partners. Wisham
V. Lippincott, I Stock. 353, N.J. (1853).

2.
'

' Formerly it was the pra<5tice for the creditor of a firm of several
"partners to take out separate commissions against each partner, as

' well as a joint commission against the whole firm ; the objeft being
"to distribute the assets of the firm under the joint commission, and
"the separate assets of each partner under the separate commission
"issued against him. The modern pradtice, however, is different;

"for now under a joint adjudication against a firm, not only are the
"assets of the firm distributed amongst its joint creditors, but the
"separate assets of each partner are also distributed amongst its own
'

' separate creditors. '

' 2 Lindley 1 140 ; The Law and PraAice of Bank-
"ruptcy, by Oki,ando F. Bump, 5th ed. p. 53 et seq., 1872.

§79.

^ nero formula luaa not broiscb to cmbolrg Vc\t obligation of

partners.

Upon the introdu<5lion of partnership into the Com-
mon law, a new form was required, to express the new
undertaking and embody the partners' contradl. But

the courts preferred to take what they had at hand.

They took the old formula, and made it answer for

the occasion, without introducing any variation, or

adapting it to the new subjeA-matter. The joint ob-

ligation was the uncouth form, which was turned to

account and held to express the firm contrail. This

kind of obligation never did correspond to any busi-

ness ti^nsadlion,^ and, in place of it, the continental

Countries, which were foremost in trade, have, from the

earliest times, recognized a commercial contraA.^

The commercial contrail has at last become, with us,

the real exponent of the partners' status.

a39



§79' Business Contracts. Pt. 2, Ch. 5.

1. speaking of the effecft, Woodward, J., said: "The techiiical rule
"01 the common law * never had regard to the substance of the
" contraA but only to the remedy upon it." "Here according to the
"stri(£t rule of the common law there would be a clear right without
"a remedy," "There never was any equity or natural justice in
"such a rule." Bowman v. Kistler, 9 Cas 111-2, Pa. (1859).

2. The process has been described supra §77. The com-
mercial contradlj which charges each partner with un-
limited, or in soltdo, liability, existed among the Ro-
mans, but was not the ordinary partnership contradl.*

In modern times the exception has become the rule.

The commercial codes of Countries which follow the
Civil law, establish an in solido obligation."

(z, The civil codes describe the ordinary partnership.

Louisiana C. C. 2874: "Ordinary partners are not bound in solido
" for the debts of the partnership, and no one of them can bind his
"partners, unless they have given him authority to do so, either spe-
" cially or by the articles of partnership."

Iftwo partners, each liable to plaintifffor half the debt. A sued B
for work on his plantation and on his steamer, done at C's request.
The evidence showed that B & C were partners.—Recovered half the
debt, under the code. Logan v. Cragin, 27 La. An. 352 (1875).

b. The commercial codes describe the trade partnership, which also
exists at the Common law.

La. C. C. 274. Ordinary partnership. "Commercial partners are
"bound in solido for the debts of the partnership."

„i8et ben ^anbeWobligotioneit toei-ben bie aJlitfc^utbner alS foKbarifei^

„ uermut^et, menn.nic^t botin etne entgegcnf,t«^«nbe SBewtnbotung getroffen

„ ift." 3 SBbtci^arbt, §onbel§g<fe^e beS ©rbbaBd. Italy C. C. (,40, p. 213.
French Com. Code, J22, 2 lb. p, 533.

,,Sie ©efellfc^ixfter ^aften fur olle S8etbtnbltd|!eit<n ber ©ereirft^aft

„ fotibartfc^ unb mit i^rem ganjeit SBermogen. 2 lb. German Enipire C;

C. J112, p. 330; lb. §280, p. 363.
„Ste SBirfungen ber ©olibaritai jlrifci^en ben ©teabigern ftnb: ba^

„ jebet ber ©taiibiaer baS Siec^t l^at, bie OeiammtjalplMBg, ber 5o*b««ng ju
„»ei[angen." 5 lb. Uruguay C. C., \ 267, p. 39.
Sie aBivEungen bet fotibartfdjen fiaftung 3trifd;ien ben ©t^ulbnetn finb

:

„ Safe ber ©(dubtger bag 9fed;t l;at, ben ©efnmmtbrtiiag bergorberung
„ Bon bemgenigen ©^)u(bner ju forbern, inet^en er Wd^M,. unb toel(^er ber^<

„ ftii^tet t[t, i^.m baS ©anje jo bejal^ten, o^mc bafj er bag. Stec^t ber 5E^et=

„ lung unter ben iibrtgen ©c^utbnern beanf^jruc^en {onn." 5/4. Argentine
Republic, \ 268, p. 46.

„ iCer (SISiiM^et fann nod^ feiner SBBa^l bon alien ©'Bttiarfc^ulbnern ober

„t)on einem bcrielben ba? ©anje ober nur «tn S^eil forbern. 3lud& im Ie^>

„ teren %aX\t bleiben ffimmttidie ©c^utbner fo fange Berpfltd^tet, bi§ bieflanje
„gorberung getitgt ift." 4 lb. Switzerland, C. C, 1 163, p. 696.

„Sicjemgen, wetc^e ber ©efellfc^aft nic^t angepren unb t^re 5Ramen in

,> bie (SefeUfcfiaftgfirma einfiigen, toeiben bet folibarifc^en ^aftbarteit unter»

„tt)orfert, unbefdjabet bet etiva^pia^ gteifjabeaiStrofe." 5 lb. Spain, C. C.

1 126, p. 25.
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§80.

Wi)t totirts "bits not re-moliel tl)e dommon kto proceas, in

ovbtv to abopt it to firm transactions, anib, at last, tl)e legis-

lature interwcneir to rectify ti)t proceiiure.

Tlie firm contraA, however, became identified with

the joint contrail of the common law, and the princi-

ples of partnership were worked out on the rack of

this formula. The amalgamation, as it admittedly-

worked injustice, was not effedled without a protest.

A great commercial lawyer, like Lord Mansfield,

who could not bring himself to the conviction that he

was not a moral being, but only an intelledlual ma-
chine to grind out the law as he found it, good, bad

or indifferent, tried to re-model the formula and con-

vert it into an equitable process.^ His decision started

a revolution in the procedure, but professional tradi-

tion was inveterate, and stayed for generations the

beneficent ameliorations which he foreshadowed.

It was not until common sense compelled the legis-

lature to intervene, and to keep on intervening, that

the firm contradl was permitted to create its own form.^

1. Non-joinder of partner as defendant waived unless pleaded in
abatement. A sued B, who non-suited plaintiif on evidence at the
trial that he had not joined B's partner, C, as co-defendant. On a
rule to take oflf the non-suit, argument : B waived defence of C's non-
joinder by not pleading it in abatement.—New trial awarded. Rice
V. Shute, 5 Burr. 261 1 (1770).

2. This change has been accomplished by statute.
" In trials of anions * brought by partners * it shall not be neces-

" sary for the plaintiff in order to maintain any such a<?Uon, to prove
"the co-partnership of the individuals named in such adtion, or to
"prove the Christian or surnames ofsuch partners * but the names
"of such co-partners * shall be presumed to be truly set forth *

"provided that nothing herein contained shall prevent the defendant
" from pleading in abatement, as heretofore, or of proving on the
" trial that more persons ought to have been made plaintiflFs." Col-
orado Stats, of 1885, \$.
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"Any one of the associates or his legal representative may be sued
"for the obligation of all." Alabama Code of 1876, ?2904.

" In all cases of joint obligations and joint assumptions of co-part-
" ners * suit may be brought and prosecuted against any one ormore
" of those who are so liable." Kansas Compiled Laws of 1885 (1078)

u.
" Suits may be brought by or against * * all or either of the indi-

" vidual members. " Iowa Code of 1884, §2553.
Nor does the judgment merge the firm claim or debt.
"An acftiou or judgment against any one or more of several per-

" sons jointly bound, shall not be a bar to proceedings against the
"other." lb. 2550.

§si.

S[[]£ joint proass £j;tingmsl)tb tlje sraeral liabilitg of tlje part-

ncrB.

Look at tlie Common law, and see how it frustrates,

at every turn, the design of the partners. They were

treated as making a joint contraifl. The law admitted

that the firm contradl was the several contradl of each

partner, and enforced performance against any part-

ner. But, though each partner is liable for the whole

debt, the creditor was not permitted to sue him in a

separate adlion. Had this been allowed, subjedl to

the defendant's right to compel a joinder of the co-

partners, for his proteAion, the confusion, which pro-

duced a chronic miscarriage of justice, would not have

arisen. A joint process was, however, required, in

order to make the adlion correspond, in form, to the

contract,' and a judgment against any partner on ac-

count of the form, extinguished the claim against all.

This construAion enabled a co-obligor to defeat the

claimant's remedy by confessing judgment. If the

claimant went on to trial against the other obligors,

and obtained judgment, it could not stand, but would
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be arrested, because the cause of adlion, being joint,

is merged by a judgment against a single obligor, as

bis defence corresponds to tbe claim, and covers the

total amount of the obligation.^ Conversely, the ob-

ligor's confession of judgment to a partner would

merge the firm claim, and for the same reason.' The
whole debt is due to each partner who represents the

firm.

Not only must the suit be joint, but service must

be effedled upon all the obligors, at the cost of releas-

ing those who are not served. In England, where the

plaintiffhad sued all the partners, but could not efifedl

service upon all of them, he might proceed to out-

lawry against such as were not served, and having

thus subjected their goods to his claim, recover judg-

ment against the others. In Pennsylvania, there

never was any process of outlawry. If only one part-

ner could be found, and he was served, the others,

after judgment against him, could not be touched.

The pursuit by the plaintiff of his remedy defeated

his right.*

1. Both partners must be joined as defendants in a suit for value of

plaintiff 's property which they refuse to return. A sued for a stove
lent to B, which he refused to return on demand. B set up, in his

answer, the non-joinder of his partner, C. Judgment for A, on the

ground that the adtion was trover, and in tort plaintiff could sue
either wrong-doer.—Reversed. Adtion ex contraau, because plaintiff

claims the value of the stove as a debt, and judgment would not jus-

tify defendant's arrest on aca.sa. Slutts v. Chafee, 48 Wis. 617 (1880).

2. fudgment confessed by partner bars recovery against co-partner. A
sued B & C on a joint contract. B confessed judgment for 12,631.19,

and A obtained verdidl against C, who went to trial, for J5i,S22.88, and
entered judgment. A's argument: C waived effedl of B's confessed
judgment by going to trial, and difference of amounts no reason
against A's claim.—Arrested. Judgment against B final, and merged
cause of adlion, which was joint. Two judgments couldn't stand,

either both separate or one joint and other separate ; nor could joint

judgment be for different amounts. B entitled to C's defence. Wil-
liams V. McFall, 2 S. & R. 280, Pa. (1816).

Judgment on a firm claim, must be against all the partners. B, C
Sk D formed a partnership, in January, 1869, for four years, to manu-
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faAure wine, and traded in B'.s individual name. A sold the firm
casks. April, 1873, B paid part, and gave his note for the balance,
of the debt. April, 1874, A found out that C and D were partners of
B, and sued the three for the firm debt. Judgment was entered
against B, by default, on the note, for I791.77, and, after a trial on
the merits, against C and D on the claim. Appeal : Judgment against
B merged the cause of acSion, and discharged C and D.—Reversed.
Two judgments, for different amounts, on the same claim cannot
stand. Judgment against B entered without authority, and void,

because on a joint claim. But judgment against C and D void, be-

cause B not included in it. Curry v. White, 51 Cal. 185 (1885).

3. Judgment confessed to partner merges firm, claim.. B confessed
judgment to A, for price of goods bought of A's firm. B moved to

set aside judgment and execution, because A's partners not joined.

—Refused. B discharged from liability to them. Chapin v, Clemit-
son, I Barb. 311, N. Y. (1847).

4. The procedure frustrates the purpose for which it ex-

ists, and annihilates the rights it was devised to protect;.

Judgm.ent recovered against partner, after failure to effeB service

on co-partner, releases him. A sued B & C on a joint bond. B was
served, but C returned non est inventus. Judgment obtained against

B. A subsequently sued C, who pleaded merger of bond in judg-
ment.—Barred. Neither obligor could be sued on the bond, which
was extinguished by the judgment. Return enabled A to go on
against B, without proceeding to outlawry against C. as in England,
where his estate would go in satisfaction. A lost his remedy by pur-
suit of it. Downey v. F. & M. Bank, 13 S. & R. 288, Pa. (1825).

§82.

Wc\t legislature of Ipennsubanta partialis corretteir tl)t3 abttae

of legal process, bg precenting, in joint actions, ttje jubgnieitt

against tl)e partners sertjeb from merging tl)e claint against

otl)ers.

At an early date, tlie legislatures of various states

set about to correct this abuse of legal process.^ A
statute of Pennsylvania, enadled,'' sedlion i: "In *

suits against co-partners * if the writ or process *

is not served on all the defendants, judgment may
be obtained against those served, but it shall not be

a bar to recovery in another suit against defendants

not served." By sedlion 2, a confessed is assimilated
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to an adverse judgment, and does not prevent recovery

against tlie non-confessing partner. A statute of

Michigan made a similar provision.'

1. " No judgment rendered against a part only of the defendants in
" an axEtiou upon a joint contradl shall be a bar to any futute adlion
"on said contradl against such of the defendants upon whom or
" whose estate the suit in the original adtiou shall not have been
"served." Rhode Island Public Stats, of 1882, §29.

"If the name of one or more partners shall, for any cause have
"been omitted in any aflion in which judgment shall have passed
" against the defendants named in the summons, and snch omission
"shall not have been pleaded in such a<5tion, the plaintiff, in case
"the judgment therein shall remain unsatisfied, may by aftion re-
" cover of such partner separately, upon proving his joint liability,
" notwithstanding he may not have been named in the original ac-
" tion ; but the plaintiff shall have satisfadtion of only one judgment
"rendered for the same cause of adlion." N. C. Code of 1883, pp. 83,

"84(4).
" When any writ againstjoint and several obligors shall be returned

" as to one or more, and non est as to the others, the clerk may renew
" the writ against those upon whom it has not been served, and upon
"service upon the other obligors and return thereof, the obligors may
" pray the court to consolidate the adlions, and the court may so con-
" solidate such adlions that no delay shall be caused thereby; but
"judgment shall be entered against the obligor last summoned at the
" same term as against the obligors first summoned, and in no case
"shall delay be occasioned by such consolidation." Maryland Re-
'
' vised Code of 1 878, §57.

"A judgment rendered against one or more members of a partner-
" ship, * * less than the whole number of partners, * shall not work
'

' an extinguishment or merger of the cause of adtioU on which said

"judgment may have been rendered, as respedls the liability of the
"partners * not bound by such judgment; and they shall rernain

"liable to be sued as if their original responsibility had been joint

"and several; provided, that but one satisfadlion of the debt or de-

"mand shall be made." /A. |6b.

"Suits may be brought by or against a partnership as such, or
" against all or either of the individual members thereof, and a judg-
"ment aga,inst the firm, as such, may be enforced against the part-
" nership property or that of such members as have appeared or been
"served with notice. But a new adlion may be brought against the
" other members on the original cause of adlion." Iowa Code of 1884,

? 2553.
" When a judgment shall be recovered against one or more of sev-

" eral personsjointly indebted upon a contradl, by proceeding as pro-
" vidkd in section 157^ those who were not originally summoned to

"answer the complaint may be summoned to show cause why they
" should not be bound by the judgment, in the same manner as if

"they had been originally summoned." S. C. General Stats, of 1882,

§ 377-

a. I 157 madejudgment in joint adlion bind partnership property, and
that of served partner, severed judgment, and charged non-served

partner in a separate adlion upon proof ofhis joint liability.

2. Aa 5 April, 1830, P. I,. 277.
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3.
"

1. In actions agaiust two or more persons jointly indebted upon
"any joint obligation, contradl, or liability, if the process issued

"against all of the defendants shall have been duly served upon
" either of them, the defendant so served shall answer to the plaintiff;
" and in such case the judgment, if rendered in fa\ or of the plaintiff,

" shall be against all the defendants, in the same manner as if all had
'

' been served with process.
" 2. Such judgment shall be conclusive evidence of the liability of

" the defendant who was personally served with process in the suit,

" orwho appeared therein; but against every other defendant, it shall

"be evidence only of the extent of the plaintiff's demand after the

"liability of such defendant shall have been established by other

"evidence." Compiled Laws of Michigan, 1857, ch. 133. Re-euacfted

"Mich. Annotated Stats, of 1882, §§. 7730-1.
Judgment against some partners not a bar to suit against others

ifthey were not served. A sued B, C & D, partners, on a firm note,

in U. S. C. C, but obtained service only on C. Defendant offered in

evidence judgment in State court against the three for amount of
note. But only B had not been served in the State proceedings.

—

Judgment not a bar. Michigan statute limits judgment to defendant
who is served with process. Mason v. Eldred, 6 Wall. 231 (1879).

§83.

®I)£ rourts of Ipennsgbanta rcstritttb tlie nmeliial statute to

ioint actions, anil, wapt in suil) aitions, permitttb tl)£ juiiginent

against a partner to wtinguisl) tl)£ daim against l)is co-partner.

The Pennsylvania adl was restridled, by judicial in-

terpretation, to the specific mischief pointed out, and

limited, in its remedial operation, to joint actions. If

an adlion was brought against one partner, or against

any number less than all, the judgment would be a

bar to the plaintiff's recovery against the co-partners.

The adl aided a plaintiff who observed the form, and

did his best to obtain judgment against all.^ He was

no longer barred in his pursuit of them, because they

succeeded in evading him. But, at that point the

statutory relief ended. If the plaintiff severed, the

a(?t did not apply. Taking a partner's confessed judg-

ment for the firm debt, merged the claim.^ A specialty
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was equally a merger of the claim. A sealed note,

given by one partner, and accepted by tbe creditor for

his claim, would bar his subsequent recourse to the

other partner.'

If the plaintiff brought a joint adlion, he might pro-

ceed, if any defendants accepted service, to j udgment

against them, without securing service against all.

The effort to serve was sufficiently shown by placing

the writ in the sheriff's hands without any return be-

ing made by him, no prevention by the plaintiff of

service by the sheriff being shown.*

1. Accepting service does not makejudgment injoint aSlion a bar to sub-

sequent suit against non-served partner. A's summons against B, C
& D, on their sealed note for a firm debt, was accepted by B and C,

but no return made by sheriff as to D. A general award for A. He
subsequently sued D, who objedted that specialty merged claim in a
joint debt which was discharged by an award based on the volunteer
acceptance of B and C without any attempt to serve D.—Recovery.
No evidence that A prevented service on D in order to maintain sev-

eral actions on the joint obligation. Moore v. Hepburn, 5 Barr 399,
Pa. (1847).

2. Taking confessed judgment from partner merges claim against co-

partner. A took B, a partner's, confessed judgment for the firm's

debtj and also his bond and warrant, which A entered up in a differ-

ent State. Not getting full satisfadlion, A sued C, surviving partner,

who pleaded the judgment and bond in bar.—Claim merged. Adl
1830 remedied failure to get judgment against all defendants in Sljoint

adtion, but did not change law in separate suits. Lewis v. Williams,
6 Wh. 263, Pa. (1841).

3. Creditor, by taking partner's bondforjirm debt, releases co-partner.

B & C agreed, in writing, that B should buy wheat with money fur-

nished by C ; that B should grind the wheat, and sell the flour ; that

the expenses should "be deducted from the proceeds, and the balance
equally divided for profit or loss." B bought wheat, and gave A the

following paper: "Due A for wheat to the amount of |44i.87>^.

received by me, B." Afterwards, B gave A his note, under seal, for

the said sum. On this note under seal, payments to the amount of

$300 were indorsed. A sued B & C, in assumpsit, jointly. Reference
to arbitrators, who reported in favor of A. C appealed from the
award ; B did not. Jury was sworn as to C alone. The above instru-

ments were put in evidence, together with proof of repeated declara-

tions of B and adts of C, indicating that they were partners. Verdidt

for A, and judgment accordingly.—Reversed. Accepting a specialty

from, or obtaining judgment against, one partner for a firm debt, ex-

tinguishes all claim against the other partners, whether dormant
partners or not. .'Vnderson v. Levan, i W. & S. 334, Pa. (1841).

4. Ifjudgment confessed by partner, death ofco-partner discharges his

estate. A's executor brought debt on joint and several bonds against
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both obligors, B & C. B confessed judgment, and, pending suit, C
died. A brought in his executors on sci. fa. Defence : C's death
discharged his estate.—Judgment for executors. Plaintiflf eledled
joint remedy, which was confined, by C's death, to B, the survivor.
Walter v. Ginrich, 2 Watts 204, Pa. (1834).

Moore v. Hepburn, supra n. i.

§84.

!3lltl)ougI) i\)t plaintiff iib not knonj i\]txt mas anotljtr part-

ner, anir luas kept from knotoing it bg tl)e precautions of tl)e

partners tl)emsel»es, none tlje less iboes \\)t jubginent against

\\)t ostensible portner operate anb extingnisl) tl}e elaim.

Is there a saving where the plaintiff could not bring

a joint adlion? For instance, he would not know of

a secret partner's existence, and could not join him

as a defendant. The Mikado's law serves as the

exemplar. ' The fool of a law ' says nothing about the

knowledge of a claimant, or about his intention. The
law works on its own hook. It does not complicate

its movements with the idiosyncrasies of the human
will. If the plaintiff" did not know of the dormant

partner's existence, and brought suit against the

known partners, his claim was none the less merged

in the judgment, and the dormant partner escaped all

liability. If the plaintiff could sue again whenever

he discovered a dormant partner, the bar of the stat-

ute of limitations might be impaired!^

When a partner was out of the jurisdidlion, the

plaintiflf could not join him as co-defendant in the first

action. If a subsequent suit could not be brought, and

the absent partner was a citizen of a different state^

another principle of partnership law was subverted,
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The separate estate of the foreign partner was not

made available for the firm debts.^

If the suit is joint, but is brought out of the State

(Pa.), the judgment against the partner served would

not bar a subsequent suit in the State (Pa.) against

all the partners. For if the others could not after-

wards be sued in the State (Pa.), a foreign judgment
would have greater effedl than a domestic judgment.^

As the defendant in judgment had denied the foreign

jurisdidlion, the plaintiff was entitled to proceed de

novo in the State (Pa.) . If the law were reversed, and

a domestic judgment merged the claim, but a foreign

judgment did not, the foreign judgment would bar a

subsequent suit in the domestic forum. The judg-

ment of a sister state is assimilated to a domestic judg-

ment, and is given equal efifedl.^

1. Judgment againstpartnerprevents subsequent suit on the claim. A
sued B and C on promissory notes, and obtained judgment. Subse-
quently, ascertaining that D and E were also members of the firm,

he sued all four. D alone was arrested, and pleaded the judgment
in bar.—Judgment for D. Joint contradt basis of suit. Only plea
which goes to personal discharge of a defendant, e. g., infancy, dis-

charge iu bankruptcy, or insolvency, or death of a party, severs the
plaintiff's claim. The judgment deprives plaintiff of his right of
aftiou against judgment debtors, and precludes suit against co-debt-

ors, who can be sued only jointly with them, Robertson v. Smith, 18

Johns. 459, N. Y. (182 1).

Judgment recovered against ostensible partner bars claim, upon
discovery against the dormant i>artner. A sued Nathan Smith on
note given for price of merchandise, and signed '

' N. Smith. '

' Judg-
ment obtained, but no satisfaction. A subsequently discovered that
Newberry Smith was a dormant partner, and sued him for the price.

Defence : Judgment against Nathan a bar, and note taken in satisfac-

tion of claim. Forms of pleading waived by parties, and cause sub-
mitted for decision on its merits.—No equity in A's claim, or new
cause of aAion would accrue upon discovery of dormant partner, and
statute of limitations would not bar the claim. Smith v. Black, 9 S.

& R. 142, Pa. (1822).

2. Statute provides for this contingency :
" That no plea in abatement

" for the non-joinder of any person as co-defendant shall be allowed
" in any court of common law, unless it shall be stated in such plea
"that such person is resident within the jurisdiftion of the court."

3 & 4 W;illiam IV., e. 42.

Dejendanfs absence Jroni jurisdiSlion prevents judgment against
co-defendantJrom merging joint claim. A, holder of B & C's joint
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note, sued them before a justice, and eiFedled service on B. C, a non-
resident of the county, was not found. Judgment against B being
unsatisfied, A sued B & C, i, to make C party to judgment, and, 2,

enter judgment against him on note. C appealed to C. P. , and set up
to i: AcSion brought before days of grace expired; to 2, cause
merged in judgment.—Judgment for A. Technical, admitted no
substantive, defence. C's absence from jurisdidlion made his non-
joinder a necessity, and judgment did not merge claim, upon which,
notwithstanding judgment, adlion could be brought by Rev. Stats,

g 5366." Defendant not summoned made party to judgment by adtion.

Yoho V. McGovem, 42 O. St. 11 (1884).

"§5366. When judgment is rendered in this State on ajointcon-
" tradl or instrument, parties to the adlion who are not summoned *

" * may be made parties thereto by adlion in the same court if they
"be summoned in the State."

3. Foreignjudgment against partner don't bar domestic ailion against
co-partners. A attached steamboat, at New Orleans, for supplies fur-

nished at B, the captain's, request, and recovered judgment against

B and the other four Pa. co-owners, whom B represented by La. law.

A subsequently sued all five, at Pittsburgh, for the supplies. Two
were served and made defence : Claim merged in judgment against
B.—Not merged. La. Court had no jurisdiftion, except over B, and
if its judgment merged the claim, more effedt would be given to a
foreign judgment in Pa. than to a domestic judgment. Campbell v.

Steele, i Jones 394, Pa. (1849).

4. Whetherjudgment against a partner releases co-partner depends on
law of the forum.. B, C & D drew on A, without funds. A paid,

and sued, and got judgment against B, in Mo., where separate judg-
ment on joint debt is no bar to adtion against the others. A recov-

ered a portion of claim, and, for the balance, sued all in N. Y., where
judgment against one joint-debtor releases the others.—Defence

:

Released by Mo. judgment.—Judgment for defendants. Mo. judg-
ment no greater effedt than N. Y. judgment. Suydam v. Barber, 6

Duer 34, N. Y. (1856).

§85.

%\]t tlaim, in Mnstqutna of its being i^£ntifi£^J mitfi tlie ^oint

pro«s3 at lau), lost its cljaractei-ia cquitg as a Rgljt against

ta.t\] of tl)£ partners.

In equity, how does the claimant stand? All con-

tradls are joint and several in equity.' The loss of

his claim against the dormant partner resulted from

the technical procedure of the law, and not from any

remissness of the plaintiff. He brought his adlion in
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compliance with the law, and in the only mode he

could sue at all. It is the fundlion of equity to sup-

plement the defedlive operation of legal process for

the relief of the vidlim. The answer to his petition

was startling. The plaintiff has no equity.^ He
eledled, unconsciously, it is true, to proceed against

the ostensible partner, but he has exerted his right,

and he is bound by his choice. The law is equity.'

At first, the contract was admitted to be joint and

several, at least, in equity; but after the judgment

against a partner was held to extinguish the claim, it

seemed easier to recant the principle, even in equity,

than to impeach the verity of the record.*

1. This principle of equity is now generally adopted at

law, and in most of the States is enforced by statute.
"All contradls which by common law are joint only, shall be con

"strued to be joint and several." Rev. St. Mo. 1879, §658.
Dakota Codes, 1884, §951; Illinois Statutes of 1887, ^5; Kansas

Compiled Laws of 1885 (1075), § i.

Joint contrail also several. Judgment for A against B & C, part-

ners, in Illinois Court. A sued C on the judgment in U. S. C. C.

Demurrer.—Aiftion lay. Missouri statute made joint contradt joint
and several. Belleville Sav. Bank v. Winslow, 30 F. 488 (1887).

2. Dormant partner not sued competent, because judgment would
release him. A brought suit on a note given by B & C. On trial,

objedled to testimony of D, a dormant partner.—Competent. Judg-
ment against B & C would extinguish original debt; judgment for

defendants would bar subsequent suit, and equity would not relieve

plaintiif, because he did not know that D was a dormant partner,

Consequa v. Willing, i Peters 301 (1816).

3. Judgment against one partner will not be vacated in order to let

plaintiffcharge another with him as a partner. A & Co. obtained
judgment against B, but obtained nothing by execution. They ap-

plied to vacate judgment, in order to proceed also against C, as B's

partner.—Refused. Wilkins v. Budd, I Hal. 153, N. J. {1822).

4. Supra ITJ, n. 3.

§86.

(I[|]e kati) of a partner relcaseb I]t3 estate at lau), anlr mabe

it onlg a suretg for tl)£ plaintiff's daim in equitg.
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The death of a partner might prevent the claimant

from bringing a joint action. The procedure again

defeated the right. The law adhered to the joint pro-

cess, and could not frame a joint adlion which would

lie against the living and the representatives of a de-

ceased partner.^ The breach of his contradl charged

the partner's estate, but the absence of a remedy made
the law deny this elementary right.'' The claimant

must sue the living partners, and look only to them

for satisfadlion.' As the remedy at law was. inade^

quate, owing'to its defedlive procedure, and excluded

the claimant from access to his debtor's estate, he was

driven to re-assert his right in equity, where the pro-

cedure does not run away with the right. Equity did

not stickle at the forms of procedure, but it imposed

terms upon the claimant.* He was entitled to relief

against the deceased partner's estate, but, as the claim

in equity was based upon an inadequacy of the remedy

at law, the claimant must exhaust his legal redress.'

Unless he proved the insolvency of the surviving part-

ners and an absence of firm assets, or exhausted his

remedies at law, he did not qualify himself to demand
relief in equity.^

I. Suing executor of deceased, with surviving, partner, error. A sued
B et at., trading as a Brick Co., and joined D, administrator of C, a
deceased partner, on the Co. 's sealed note. Defendants, inter alia,

assigned as error the joinder of C's executors.—Misjoinder. Error,
but S. C. amended record, by striking off administrators as co-de-

fendants. Objeftion not having been made below, when plaintiffs

could have amended under K&. 4 May, 1852, P. L. 574, S. C. made
amendment. Hoskinsou v. Eliot, 12 Smith 393, Pa. (1869).
No joint remedy against surviving and executor ofdeceasedpart-

ner. No resort to deceased partner's estate until remedy against sur-

vivor exhausted, or his insolvency shown. B & C made a firm note to

A, who sued B and D, executor of C. Complaint did not aver insol-

vency of B, nor return of execution unsatisfied. D's defence: Com-
plaint shows no cause of a<ftion against decedent's estate.—Judgment
for D. Complaint must show insolvency of survivor, or remedy ex-

hausted against him, because the firm fund in the hands of the sur-

252



Pt. 2, Ch. 5. Business Contracts. §86.

vivor is primarily liable for firm debts. The surviving and executor
of deceased partner cannot be made co-defendants in a suit at law
under the code. The remedy is against the deceased partner's estate

only in equity. Voorhis v. Childs, 17 N. Y. 355 (1858).

2. LowRiE, C.J. :
" It was only because the remedies were defeAive

"that it (decedent's estate) was before (the statute, 11 April, 1848, ^4
"Infra ?88) exempt." 10 Cas. 412.

3. The cause of adlion against the deceased partner's

estate does not accrue, or the statute of limitations be-

gin to run, until the remedies against the surviving
partner have been pursued.

Short statute of limuations don't bar firm creditor's suit against
deceased partner's estate. Statute provided that upon executor's ad-
vertisement, creditors must present their claims within six months,
and, if disputed, bring suit within six.months. A was firm creditor

of B & C. He only presented his claim, without suing the survivor,

or proving him insolvent to C's executors, who equivocally disputed
it, and did not include it in their account, which the surrogate con-
firmed. A excepted. Defence : No suit within six months.—Ex-
ception sustained. Claim must be definitely rejecSled. Statute runs
only against absolute claims. A's claim contingent until insolvency
of survivor shown, or remedy against him exhausted. A sufficient

amount should be set, apart to meet the claim should it become a
charge against C's estate. Hoyt v, Bennett, 59 N. Y. 538 (1872).

4. Surety's estate not charged in equity on account of principal's in-

solvency. A sued executors of C, in 1814, for balance unpaid by B
of specialty debt. B received the loan, and C was surety for its re-

payment. C died in 1807, and B became insolvent.—No equity to

charge C's estate. Weaver v. Shryock, 6 S. & R. 262, Pa. (1820).

5. Deceased partner's estate liable upon return of execution against
survivingpartner unsatisfied, or byproofofinsolvency. B & C, part-

ners. C died, and A recovered judgment for a firm debt against B,

as surviving partner. Execution was returned unsatisfied. A sued

C's executrix. Defence : B had property.—Recovered. Exhausting
legal remedy equivalent to proofof insolvency. Sheriff's return con-

clusive. Pope V. Cole, 55 N. Y. 124 (1S73).

6. Joinder of a deceased partner's representative, as defendant, with
survivor, will, perhaps, be allowed, {fthefirm is insolvent; certainly

if bothfirm and survivor are insolvent. A made advances to B & C,

on cotton sliipped by the firm. He sold the cotton for the advances.

1 January, 1872, settlement of account showed balance of I62.54 due
B & C. 27 June, 1872, B died. Though no provision had been made
for it, C continued the business until 29 November, 1875, when the

firm was proved to be insolvent, and C was so in fadt. A sued D, B's

executor, and C for balance of account, and obtained judgment. Ex-
ceptions : Representative ofdeceased, cannot bejoined with surviving

partner.—Not error. Code admits any joinder which could be made
in equity. Insolvency of surviving partner, and of the firm, is suffi-

cient to join deceased partner's representative as co-defendant, even

if insolvency of the firm alone is not sufficient. Anderson v. Pollard,

62 Geo. 46 (1878).
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§87.

(Jilje Uati) oi a partner penbtnig suit againat t[)£ firm also

took aniag tl)c plaintiff's rigl)t to proaetr against l)is fstate.

The remedy survived only against the living part-

ners. The death could not be suggested of record,

and a sci.fa. issued against the executors, to make
them parties to the original suit.' The plaintifif could

not join the deceased partner's representatives, even

for conformity.^ By unnecessarily joining them,

plaintiff would not render surviving partner incompe-

tent to testify because plaintiff vi^ould be excluded.'

1. If surviving partner confesses judgment, deceased's estate is dis-

charged. A sued both B & C on a joint and several bail bond. B
died, iu 1823, pending suit, and sci. fa. against his administrators.
Defence : C liable alone as surviving obligor. In 1840, C conftssed
judgment for claim, with interest from 1822. No satisfacftion.—B's
estate discharged. Finney v. Cochran, i W. & S. 112, Pa. (1841).

2. Firm creditor must sue surviving partner, ifsolvent, B&Cttiade
a note to D, and assigned to A. C died. B and D became his ad-
ministrators. A sued B and D, but did not serve D. Both defend-
ants appeared. Defence : A should first sue B, as survivor. Reply

:

Judgment asked against B alone; D joined merely for conformity,
and his appearance irregular, without service.—B, being solvent, no
cause of action against C's estate, and A must amend, by striking

off D, who had the right to appear without service. Higgins v. Rock-
well, 2 Duer 650, N. Y. (1853).

3. Executors of deceased partners unnecessary parties ; suit should be

against surviving partners. Surviving partner not disqualified , by
joinder of deceased partner's executors as co-defendants. A brought
ejedtment against B, C & D, partners. Both parties claimed title by
sheriff sales of B's leasehold. A alleged that first sale, to defendants,

was fraudulent, and second sale, to plaintiff, passed the title. A died,

and his administrators were substituted ; E died, and his executors
were substituted. Defendants called C to disprove representations
at first sheriff's sale, which took place before the death of either A
or B, to buy in the title for E.—Incompetent, not because A an as-

signor and his administrators assignees under proviso to § 1 of Adt
15 April, 1869; Bis assignor of both, plaintiff and defendants; but
because the cause of aftion arose from a tort, or contraA, in A's life-

time, and, therefore, his administrators sue in their representative

capacity, and as "next in interest," under A.&. 13 April, 1807,^3.
B's executors not being necessary parties to the ejecftment against

the surviving partners, the substitution did not render C incompe-
tent. Oram v. Rothermel, 2 Outerbridge 300, Pa. (1881).
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§88.

^cts of IpcnnsBbania protiilij against a failure of t()e process

bp tl)c beatl) of a portner penbing suit.

The A&. of II April, 1848, §4, enadls: " In suit or
" suits which may hereafter be brought against the
" executors or administrators of a deceased co-partner,

" for the debt of a firm, it shall not be necessary to aver
" on the record or prove on the trial, that the surviv-

" ing partner or partners is or are insolvent to enable
" the plaintiff to recover."^

The language does not mean that burden of proof

is shifted from the plaintiff, and that the representa-

tives of the deceased partner may set up the solvency

of the surviving partner as a defence to the suit.^ On
the contrary, the statute gives a direct and immediate

remedy against any or all of the partners or their es-

tates.'

1. p. L. 536.

2. Statute givesfirm 0-editor direEl remedy against deceasedpartner'

s

estate. A sued D, administratrix of B, who had given A the firm
notes of B & C. A had sued C, as surviving partner, but the verdift
was for C.—Judgment for A. Under a<ft remedy alternative, in ac-
cordance with the "general principle of partnership relation, which
makes the estate of each partner responsible for partnership debts."
Brewster v. Sterrett, 8 Casey 115, Pa. (1858).

3. Remedy against surviving and deceasedpartner cumulative. B &
C, partners. A recoveredjudgment against C, surviving partner, and
upon distribution of B's estate in Orphans' Court, claimed payment.
Judgment not disputed as liquidation of claim before auditors and
court below.—Entitled. Remedies made cumulative in order to cor-

redl defedl of Common law procedure. Moore's Appeal, 10 Casey 411,
Pa. (1859).

The death of a partner no longer exempts his estate

from liability for the firm debts where his co-partner is

solvent, nor does it merely shift the burden of proof
upon his representatives, who can exempt his estate by
proving the surviving partner's solvency ; but the de-

ceased partner's estate is liable in the first instance, at

the creditor's option, for the amount of his debt.
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Deceasedpartner's estate liableforfirm debts. B, C & D, partners,
employed nephew A, at wages, for 17 years. B died; C & D paid
amount due A for services.—B's estate liable for its third. Moist's
Appeal, 24. Smith 166, Pa. (1873).
Deceased partner's estate liable forfirm debts infirst instance. B

took C into partnership. C became joint owner of the assets of the
business, and jointly liable for B's debts. B & C gave D a note for

his claim of f2,666.64. C sold out his interest to E, who succeeded
to C's liabilities. F bought out B, succeeding to his liabilities, and
continued the business with E. E settled with A, to whom D had
endorsed the note, by giving four notes of E & F, also signed by B
& C, for the original note, which was to be surrendered when the
four notes were signed by G. He never signed, and A proved the
debt against F's estate. Two of the notes were allowed and paid,

but the others were contested.—Judgment for A. He was not bound
to exhaust the firm's assets in E's hands before proceeding against

F's estate. B's debt became a joint obligation, upon his taking C in

partnership, and continued joint through the various changes. Sil-

verman V. Chase, 90 111. 37 (1878).

A subsequent statute enadls: "That in no case *

"on any joint contradl * shall the courts * entertain

" any plea or defence upon the part of any heir * ex-

" ecutor or * administrator that one or more of said *

" contraAors * has deceased since the commencement
"of * suit; hut the same shall be proceeded in to

"judgment and execution against the estate of said

"decedent, as though said suit * had been com-

"menced against said decedent alone.
"^

This adl was not limited in its efifedl to the mischief

of a joint aAion ; which would be cured by giving the

plaintiff a new suit against the deceased partner's rep-

resentatives. For why put the plaintiff to the delay

and expense of another suit? If no adlion corresponds

to the right, let the courts frame adlions to enforce the

rights which they establish.' The process of suggest-

ing the death of a party on the record, and of substi-

tuting his representatives, is familiar practice, and

dispenses with the circuity of an additional suit. The
embarrassment of the situation was imaginary, and

the joint suit proceeds as if no defendant had died.°
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Similar enaAments were made in different States,

to preserve the remedy against the estate of a partner,

if he died before suit had been brought, or judgment

obtained against him.'

In equity, joint process against both is feasible, and

the claim no longer survives against the living part-

ner even as a principal with the decedent's estate as

surety, but founds a direct remedy against both.*

4. A& of 22 March, 1861, P. L. 186.

5. "It shall be the duty of the Supreme Court, at their sessions in

"banc, from time to time, to devise and establish, by rule of court,

"such new writs and forms of proceedings, as in their opinion shall be
"necessary or convenient to the full, diredt, and uniform execution
" of the powers and jurisdiiftion possessed by the said Court, or by
"the Courts of Common Pleas, DistricSt Courts, Orphans' Courts or
"Registers' Courts." A& 16 June, 1836, ?3, P. L. 786.

Mr. Justice Gordon : "If any serious difficulty should be found to
" occur from the ordinary forms of the writs now in use, this Court
" can, under the 3d sedtiou ofthe a& ofJune, 1836, provide such new
"or modified forms as may be required to meet the exigency. We
"think, however, this will not be found to be necessary." Dingman
V. Amsink, 27 Smith 118, Pa. (1874).

6. A partner''s death after suit brought is no bar to a jointjudgment
against his administrators and the survivingpartner. A, the holder,

brought assumpsit against the makers of a joint promissory note,

signed with the firm name of B & C. After service upon both par-

ties, B died, and his administrators were substituted. Judgment
against B's administrators and C.—Not error. Adt 22 March, 1861,

P. Iv. 186, not only recognized the several liability of joint debtors,

and provided a separate remedy after joint process, but worked out
the independent remedies through a joint judgment against the sur-

vivor and the deceased's estate. Sci.fa. sur mortgage, or to revive
judgment, issues against living and the representatives of deceased
defendants. Adl June, 1836, §3, P. L. 786, would give a new writ
if required. Execution against a decedent's estate is regulated by
A(?l 24 February, 1834, and if his real estate is sought to be charged,
the widow and heirs must be brought iii by ? 34. Dingmau v. Am-
sink, 27 Smith 114, Pa. (1874).

7. "The representatives of one jointly bound with another for the
"payment of any debt or for performance or forbearance of any s&
'

' or for any other thing, and dying in the life-time of the latter, may
" be charged by virtue of such obligation in the same manner as such
"representative might have been charged if the obligors had been
"bound severally as well as jointly : Provided, that the plaintiff shall
" first pursue the surviving debtor to final judgment and execution."
Rhode Island Public Stats, of 1882, § 28.

"In any aftion founded on any * contracfl or liability of co-part-
" ners, it shall be lawful to sue any one or more of the parties liable
'

' on such * contradl or liability ; and separate suits may be brought
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'

' against the representatives of such of the parties as have died, or
"joint suits may be brought against the representatives of such de-
" ceased party and those who are alive and bound therein." Miss.
" Revised Code of 1880, ^ 1134.

"The representatives of one jointly bound with another for the
" payment of a debt, or for the performance or forbearance of any adt,
'

' or for any other thing, and dying in the life-time of the latter, .may
"be charged by virtue of such obligation, in the same manner as

"such representatives might have been charged, if the obligors

"had been bound severally as well as jointly." N.J. Revision of

1709-1877, J 3.
_ . . ,

"All joint obligations and promises, are made joint and several, and
"the debt or obligation shall survive against the heirs and personal
"representatives of deceased obligors, as well as against the surviv-

"ors, and suits may be brought and prosecuted on the same, against
" all or any part of the original obligors, and all or any part of the
"representatives of deceased obligors, as if such obligations and as-
" sumptions were joint and several." Tenn. Code of 1884, §3486.
"If one of. the several obligors or promisors jointly holden by a

"contradt in writing dies, the representatives of such deceased per-

"son, and the surviving obligors or promisors, maybe charged by
"virtue of such contradt in the same manner as if it had been joint

"and several." Vt. Revised L,aws of 1880, § 935.
After proceedings against firm as if insolvent, the Statute adds the

proviso: " Nothing herein invalidates the right of claimants to re-

*' cover from the surviving partner, or the estate of the deceased
"partner any balances due them after the partnership property is

"exhausted." Maine Revised Stats, of 1883, p. 571, ^3.
"Whenever two or more persons are sued as joint defendants, and

" ou the trial the plaintiff fails to prove a joint cause of adtion against
"all, but proves a cause of adlion against one or more of the defend-
" antsjudgment may be rendered against him or them against whom
"the cause of adlion is pending." Minnesota Laws 1873, ^- 87; Gen.
St. 1878, c. 66, i 266; Wisconsin Revised Stats, of 1878, | 2885.

'
' In case of the death of one or more of the joint obligors or prom-

"isors, the joint debt or contradt shall and may survive against the
"heirs, executors and administrators of the deceased obligor or
"promisor as well as against the survivors." Kansas Compiled
I/aws of 1885 (1076), § 2.

"When all the obligors or promisors shall die, the debt or con-
" tradl shall survive against the heirs, executors and administrators
"of all the deceased joint obligors and promisors." lb. (1077) §3.
"Where two or more persons are jointly bound by bond, promis-

"sory note, or any other writing, whether sealed or unsealed, to pay
" money or do any other thing, and one or more of such persons shall
"die, his or their executors and heirs shall be bound in the same
"manner and to the same extent as if the person so dying had been
"bound severally as well as jointly." M'd Revised Code of 1878, §51.
" If a joint obligor be dead when the suit is brought, his representa-

"tive may be sued." lb. ? 53.
"If either of the obligors, against whom a joint adlion shall be

" brought, shall die pending the same, the plaintiff may suggest such
"death, and the court shall cause the suggestion to be entered of
"record, and shall diredl the clerk to docket an adlion as of the same
" term in which the suggestion is entered, in the name of the plaintiff

"against the obligor so dying ; and iu such adlion the same proceed-
" ings shall be had to make the executor or administrator of the de-
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"ceased obligor a party thereto, as if the original action had been
" brought separately against all the obligors." lb. \ 54.

8. The remedy in equity corresponds to the right. A sued B's executors
for B & C's debt, and, upon C's administration of B's estate, proved
for ^5,124, 13^. 4rf. A dividend of 5 per cent, was declared, but be-
fore payment A sued executors of C, testifying that C Was B's partner.
Defence : A's testimony incompetent against deceased's adversary

;

proof against separate estate res adjudicata, and bars recourse to sur-
viving partner.—A competent. Proof did not extinguish claim, but
right against C's estate preserved subject to his separate creditors.

In re Hodgson; Beckett v. Ramsdale. 31 Ch. D. 177 (1855).

§89.

^ statute of IJcnnspbania seccrtb X\)t fu^gment, so tijat it

binba \\)z repuscntat'tDES of tljc ibfceaseb, aa toell as i\)t smt)ix)ing,

portiur.

The death of one partner after judgment against

both, releases his personal estate from liability for the

plaintiff's claim, although it has been liquidated and

established by the judgment/ A set. fa. would not lie

against the personal representatives of the deceased

judgment-debtor, althotigh it was suggested in the

writ that the surviving defendant was insolvent, and

that the plaintiff had no remedy.^

In Pennsylvania, an &&. was passed to redlify the

procedure and make it conform to the right

:

Sedlibn 3. "Where a judgment shall hereafter be

" obtained against two or more co-partners * the death

" of one or more of the defendants shall not discharge

" his or their estate or estates, real or personal, from
" the payment thereof; but the same shall be payable
" by his or their executors or administrators, as if the

"judgment had been several against the deceased

"alone."
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Sedlion 5. "Where a judgment shall be hereafter

" recovered against one or more of several partners,

" without any plea in abatement, that all the parties

" to the instrument or contradt on which the suit is

" founded are not made parties thereto such judgment
" shall not be a bar to a recovery in any subsequent
" suit or suits against any person or persons who
" might have been joined in the adlion in which such

"judgment was obtained, whether the same shall be
" obtained amicably or by adversary process."'

Other States have also provided that a judgment

shall bind a partner's estate in spite of his death.^

1. Walter v. Ginrich, supra ? 83, n. 3. There is no reason for any dis-

tinAion between the deceased partner's real and personal estate. The
jiidgment should survive against both, or against neither. Common-
wealth V. Mateer, 16 S. & R. 419, Pa. (1827).

2. Death ofpartner after judgment discharges his personal estate,

though lien continues on his real estate. Set. fa., in 1845, by Pa., for

A's administrator against administrators of C, surety on administra-
tion bond, who had died since judgment in 1824, against B & C,

which was recovered by creditor ofB for his devastavit. B, the prin-

cipal in the bond, and sole surviving obligor, was insolvent.—C's

personal estate discharged by his death, and lien against his real

estate outlawed. Stoner v. Stroman, 9 W. & S. 85, Pa. (1845).

3. A(ft II April, 1848, P. ly. 536.

4. "Joint Debtor Dying. Estate How IvIable." "When two or

"more persons are indebted on any joint contradt, or upon a judg-
"ment founded on a joint contract, and either of them dies, his

"estate is liable therefor, and the amount thereof may be allowed
" by the commissioners, as if the contract had been joint and several,

"or as if the judgment had been against him alone." Minn. Stats, of

1878, ^ 19; wis. enadtment substantially the same. Revised Stats, of

1878, I 3848.
" If any person jointly bound with another in any contradl or by

"judgment, shall die in the life-time of such other obligor, his heir,
'

' devisee, or representative may be charged in the same manner as
" if the contradl orjudgment had been separate against the decedent."
Kentucky, Gen'l Stats, of 1881, 1 8.

"If any of the obligors against whom a joint adtion was brought,
"and judgment obtained thereon, shall die after judgment, the
" plaintiff may issue a scire facias on said judgment against the ex-
" ecutors or administrators of the deceased defendant, and siich judg-
"ment shall be had on the scire facias as if the judgment had been
'

' rendered in a separate adlion. '

' Maryland Revised Code of 1876, I55.
" When two or more persons shall be indebted on any joint con-

"tradl, or upon a judgment founded on a joint contradt, and either
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" of them shall die, his estate shall be liable theirefor, and it may be
" allowed by the commissioners, as if the contra<5l had been joint and
"several, or as if the judgment had been against him alone, and the
" other parties to such joint contra<5l may be compelled to contribute
" or to pay the same, if they would have been liable to do so upon
"payment thereof by the deceased." Mich. Annotated Stats, of 1882,

P- 1543. ?59o6.

§90.

(i!:i]c atatutcs recognise tl)c stotval liabilitka of t\]t partiuis

nnkrlging tl)e ioint form of tl)£ tontract, unit makt t\)t pro^

teburc tonform to tl)e liability voljiti) it enfortes.

Tlie judgment stands against the defendant, and, as

lie is liable for the whole debt individually, the co-

partner is not prejudiced by limiting the judgment

to the defendant. The release of the co-partner by
merger was a fiction of procedure. Nothing but sat-

isfaction of the claim exonerates him, and he cannot

complain, because he is compelled to pay his debt.

The cause of ac^lion is severed with the judgment

which establishes it.' The technical crochet, how-

ever, has taken firm hold of the Professional mind,

and it is difficult to eradicate the notion that a part-

ner has a right to repudiate his' debt in consequence

of the creditor's litigation with his co-partner.'^

The release of a joint debtor, or a compromise with

him, enured to the benefit of his co-debtors, on the

joint contradl theory, and in analogy to the procedure

by which the claim would be enforced.' Statutes have

also been passed to extirpate this outlying vestige of

the conceit.^

The fiction, to maintain itself, creates an artificial

course of reasoning, which the Profession calls legal
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reasoning, as if the law had appropriated a special in-

telleAual process for its pradlitioners. The creditor

asks for payment from his debtors, and the Profession

tells him a judgment, or, in other words, the entry of

his claim on the record of a court, against one of his

debtors, is payment by the others. The creditor

wonders how the procedure, which is but the means

to procure payment from several debtors, who are each

admittedly liable for the whole amount, can pervert

the lawyer's faculty of reason, and make him think

he is talking sense. The Profession is like the parent

who, when his son asked for bread, gave him a stone.

The parable is an answer to the casuistry which, in

the name of justice, substitutes a sham for perform-

ance.

1. statutory severance ofjudgment severs the cause ofaSlion. A sued
executors of B, co-maker with C & D of promissory note for j!i,2oo.

Defence : B co-surety with C for D, and no equity against B's estate,

although C & D insolvent.—Recovery. Adl 1848 madejointjudgment-
debtor's estate liable, and cause of adtion severed to correspond with
judgment. Bowman v. Kistler, 9 Casey 106, Pa. (1859).

2. Supra \ 77, n. 3.

3. Release of non-served partner extinguishes, judgment against co-

partnerforjirm debt to extent ofpartner's quota. B & C,partners, in

Indiana, contradled debt to A, in Philadelphia. In aftiotl brought in

Pennsylvania, judgment taken against B for want of appearance. Re-
turn: ''Nihil habet" as to C. Subsequent suit against C in Indiana,

and A released C. B's defence : Release operated as satisfaAion of

judgment against him.—Release extinguished moiety of judgment-
debt. Greenwald v. Kaster, 5 Norris 45, Pa. (1878).,

Partner andfirm creditor may stipulate that release shall operate

not to discharge co-partner. A released B and C, on payment of part

due by B, C & D, partners, but reserved right against D, whom he
subsequently sued for balance.—Recovered. Apart from Civil Code,

\ 1543, A might release B & C. Northern Ins. Co. v. Potter, 63 CaJ.

157 (1883).
Vide note to Bailey v. Edwards, 116 English Common Law Reports

761, p. 775 (1866).

4. Pennsylvania Adt of 22 March, 1862, ^. 1-5, P. L. 167; Kansas Com-
piled Laws of 1885, Release (1079), ?5; Compromise (3626-9 1-3) ?§ 1-41

Michigan Annotated Statutes of 1882, \l 7783-6; California Civil Code

§1543 ; Minnesota Statutes of 1878, ? 37 ; Mississippi Revised Code of

1880, ?ioo3; New Jersey Supplement to Revision of 1877-86, i'/.i-A',

Ohio Revised Statutes of 1884, §S 3162-5 ; Rhode Island Public Statutes
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of 1882, ^? 1-6; South Carolina Laws of 1883, ?§i-3; Vermont Revised
I/aws of 1880, U 936-7 ; Virginia Code of 1873, |? 14-15.

§91.

Stje irsbttor mas put to l]ts election bettBcen a ioint ani» a 0£D'-

erat rtmebg, but l)£ is, on pvintipk, entitkii to eitljer, or botl), for

tl)£ satisfaction of Ijis claim.

Thedistindlion between a joint and a jointand several

contradl has been almost obliterated. The Supreme
Court of Pennsylvania, at one time, said tbat tbere

were no more joint contrails, and that all joint con-

trails bad become joint and several.^ This statement,

perhaps, is not stridlly accurate. The claim of co-

obligees, whether partners or not, is still joint, and,

while it is now possible to recover against one upon

proof of a promise by two,^ it is impossible to recover

against one upon proof of his individual promise when

.

sued in conjunAion with another. But if the state-

ment were true in its entirety, the change would still

not meet the requirement of the partnership promise.

The joint and several is fully as technical as the joint

contradl, and comes but little nearer an adequate ex-

pression of the firm undertaking.

The difl&culty of the subjedl arises from the Common
law abstraction of a joint obligation. In a common
sense view, if three promise to pay one hundred dol-

lars, there is the promise of A, the promise of B, and

the promise of C, to make this payment. Each guar-

antees to the promisee the receipt of the sum. The
Common lawyers were not satisfied with so simple an

explanation, but conjured up the abstraction of a sin-
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gle promise made by the three, and different from a

promise by each of the three to pay the single sum.

Owing to this substantive difference between the joint

obligation and the separate obligations of the promis-

sors, it was held that the proof of a joint contract in a

suit against one established a variance, and put the

plaintiff out of court. In consequence of this theory,

the whole claim was merged in a judgment against

one of several debtors, and the co-debtors were thereby

released, because there could be but one judgment

upon one and the same obligation. A release of one

co-debtor by contract had the same effedl, and for the

same reason.

The same mental process is observed among the

civilians, and the best definition of the joint contradl,

as a common feature of both systems of jurisprudence,

is given by Ribbentrop, namely : "A unitary ob-

ligation with a plurality of subjedlive relations.'"

The theory of a joint and several contract retains this

abstradlion in its integrity, and simply adds the

separate promise of each partner as an additional and

alternative security. These separate promises are

alternative to each other and to the joint promise. If

the plaintiff sued one obligor on a joint and several

contradl, the defendant could not plead in bar the non-

joinder of his co-obligors, because of his separate pro-

mise, but if, after judgment, the plaintiff failed to

obtain satisfa6tion, the others were released, on the

ground that the plaintiff had made his eledlion. The
result is that where the plaintiff, out of abundant

caution, has taken the promise of three to pay him

the sum, the fanciful interpretation put by the law

upon his contradl deprives him of the security for
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whicli he bargained. It is no answer to say that he

might have sued them all jointly, for that is to make
a substantive right depend upon the form of pro-

cedure, and why should he be compelled to sue jointly

when he has, in fadl, a contract with each. In a suit

against one, the defendant's only privilege is to plead

in abatement the non-joinder of his co-obligors, which

does not efifedl the substantive right. If the first de-

fendant has waived that privilege, the second defen-

dant would lose it as to the first one, because its pur-

pose had been already accomplished in the judgment

against the first.*

The difficulty is by no means insuperable. The
law does, in the case of torts, recognize and enforce

an aggregate of obligations for the same performance

;

co-tort feasors are liable jointly, separately, and suc-

cessively, and all that is necessary is to apply to con-

trails the principles which govern in the case of torts.

The theory of the law will then conform to the nature

of the transadlion.

1. Change of note from joint to joint and several immaterial. Ad-
ministrator of A sued B & C, as makers of a joiut and several prom-
issory note. B was served, but C was not. B's defence : Note
originally joint, and the words of severalty, "or either of us," inter-

lined after signature.—Recovery. Alteration immaterial, as Acts '30

and '48 have converted joint obligations into joint and several obli-

gations. Miller v. Reed, 3 Casey 244, Pa. (1856).

2. Separatejudgmentgood though claim,joint. A sued B & C, 011 notes
signed with firm name. C's defence : B gave notes for his individual

debt to A.—Judgment against B alone. A appealed.—AfBrmed.
Separate judgment good against B, although claim joint. Roberts v.

Pepple, 55 Mich. 367 (1884).
"If all the defendants have been served, judgment may be taken

" against any or either of them severally, when the plaintiffwould be
"entitled to judgment against such defendant or defendants, if the
" action had been against them, or any of them alone." Civil Code
of Oregon, ^59, sub-division 3. Identical provision : Wisconsin
Revised Statutes of 1878, I 2884, sub I 2.

Joint contract covers several claims. A sued B, C & D, trading as

B & C, for merchandise. C claimed that he contributed capital and
conducted business for his infant son, D. A dismissed adtion as
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against D, and court, on C's application, against him.—Error. C liable

as partner with B. Suit on joint contract made by three don't pre-
vent judgment against two of them. Miles v. Wenn, 27 Minn, 56
(1880).

Several liability enforced in joint action. A obtained verdidt
against B C, et al., for effecting sale of their land, but B was dead at

the time, and his executors had been substituted as defendants.—
Judgment for B C, et al., notwithstanding verdift.—New trial. Code
permits judgment in joint acftion against defendants upon a separate
claim. Fish v. Henarie, 13 Pac. Rep'r. 193, Or. (1886).

3. ®ie9latur ber ©orreatobtigationen, ijon S)r. ^ermonn fitting; ®in»
teitung, §. 2, 1859.

"Sag atotnifc^e Med^t atinerfennt bie 3Ki5g[ic^!eit me^rfad^er birecter \uh=

jectiber Scjiei^ung ewer Obligation." Ueber Sitig Eonteftation, I. 52, a.

toon S)r.g. S. Seller, 1827; 3ur Se^re bon ben Sorrear=Dbltgotionen,

§. 5; toon Sr. (Seorg ^utiuS D^ibbentro}), 1831.

"Sa fi(J^ bie (Eorrealobligation al§ ein einjigeg objectibeg obltgatortfc^eg

3Jec^tfbetl^ottni|, aber mit SUe^r^eit bet fubjectiben SSejiebungen." Sprof,

®r. ^untfc^art, Sritifd^e IBiertetjo^rffd^rift fitr ©efefegebung unb SteAtSs

hjtffenf^aft, 29 Sanb, 513, 514 (1887).

Se^rbud^ bet $anbecten, §. 213, bon S. 3lrnbtg, SR. b. Sttrnegburg,
13th edition, 1886.

Sie Sorrealobligationen, ^.Q,etseg., bon^og. Seonj S8et Bel (1873).
Institutes of Justinian, i vol. 472-477. By J. B. Moyle, B.C.L.,

M. A. (1883).

See, in opposition to the theory : Les Obligations en droit Roman

;

Par P. Van Wetter, 2 vol. 290, § 54 (1882).

Roman Law, 2d edition, pp. 551, et seq. By W. A. Hunter, M. A.,

LL.D (1885).

4. Kendall v. Hamilton (dissent of X,ord Penzance), supra \ 77, n. 3.

§92.

Corir Ulonsfiellt btmonstratcb tl]ttt tl)e iotnt tontratt toas set)-

eral, bg permitting a befmbant ta pleab iii abattmcnt t[)c nou-

foiniber of l)is to-promissoi-, anb bg bmging tl)at I)i3 non-joinber

tuag a bar to tl)e stBcral action.

How did the change come about which converted

the joint contrail of the Common law into the joint,

though severable, contradl of partners with third per-

sons ? Prior to Rice v. Shute,' a plea in abatement

could not be sustained in assumpsit, though allowed

in debt, and proof of a joint contradl put the plaintiflF
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out of court. Much, less was tlie failure to plead in

abatement a severance of tlie joint contraA into

several contracts, so as to enable the plaintiff to re-

cover upon one instead of upon all, as a unit without

parts.

The change came about by following the course

which had always prevailed in the adlion of debt.

There non-joinder of any one liable with the defendant

was pleadable in abatement. The debt being the re-

sult of an obligation, was viewed apart from its source

in contract, and, if demanded from the debtor, should

be paid by him, unless he saw fit to turn the plain-

tiff's suit into a means of enforcing contribution from

his co-debtor in advance, instead of by a subsequent

suit. The absence of a plea in abatement indicated a

willingness to rely upon a subsequent suit for contri-

bution, and the judgment merged the cause of adlion,

which was always single.

If only one partner was sued in assumpsit, he could

not plead his co-partner's non-joinder in abatement

before Rice v. Shute, in 1770, because a joint contradl

was a totally distindl cause of adlion, and the plea

went to the merits. It was bad, as amounting to the

general issue, and should be a plea in bar. Proof of

the joint contradl would defeat the plaintiff's recovery.

A joint contradl is a unit without parts, and not an

aggregate of parts. Though the contradl were joint

and several, suit against one would be an eledlion

which would make the contradl several and preclude

any subsequent adlion upon it as joint. Lord Mans-
field's adoption of a plea in abatement broke down
the Common law notion of a joint contradl, and proved

that it contained an aggregate of contradls. The part-

267



§93- Business Contracts. Pt. 2, Ch. 5.

ner miglit, in the first instance, make the plaintiff, be-

cause he had dealt with the firm, join all its members.

But the firm is not a person and makes no contradl. It

is the partners who contradl, and each partner contradls

to pay the whole debt. Unless a plea in abatement

is put in, the plaintiff may proceed against any partner

and recover judgment on his contradl. This rule

needed further development, for while LordMansfield
clearly indicated the principle on which the theory of

contradls was to be remodeled, the decision in Rice v,

Shute itself was merely an entering wedge. If the

reasoning of Lord Mansfield is admitted, it follows,

as an inevitable conclusion, that a co-partner may not

plead in a subsequent suit the judgment in bar, be-

cause it merged only the contract of the defendant in

the original suit, or in abatement, because he cannot

give the plaintiff a better writ.

I. Supra 1 80, n. I.

§93.

€l)icf Justice iHaraljall rarrtelr out tl]e principle, anb l}eliJ tl^at

\\]t judgment against a partner mas seoeral, anli iiJj not merge

tl)e claim against l)is co-partner.

Chief Justice Marshall carried forward the revolu-

tion in the theory begun by Lord Mansfield. The
claimant, who brought a separate suit against one

partner, on a firm contradl, and obtained judgment,

subsequently brought a joint suit against both. Mar-
shall decided that thejudgment on the contradl ofone

partner could not merge the contradl of his co-partner,
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unless tlie judgment included the co-partner and

bound him.

I. Judgment againstpartner does not mergefirm contraB, but enforces

partner's several liability on it. A, who sued B singly on a note made
by B & C, trading as B, and obtained judgment, sued B & C jointly on
the note. Cpleaded thejudgment in bar.—Judgment for A. Judgment
on B's contract did not merge C's contradt. Sheehy v. Mandeville, 6

Cranch 253 (1810).

The judgment against a partner on a firm claim, does not convert it

into a separate claim. The contraft was with the firm, and not with
the partner in his individual capacity.

Contra: Firm's claim,for improvement on land ofpartner. B & C
were partners. Firm expended money, for its own purposes, in im-
provement of B's land. B confessed judgment to A for a firm debt.

Firm assigned for creditors, and assignee sought to restrain A from
selling, without notice of firm's equitable lien for improvements.—

A

enjoined. Finn debt merged in judgment, which covered only B's
separate title. Whether lien embraced all the improvements, or
limited to C's quota, not decided. Averill v. Loucks, 6 Barb. 19,

N. Y. (1849.)

§94.

(Slie modern prorebttrc alimitg tl)e seocral causcB of action, anb

so far Irom forcing a function in a single action, rtquircs a new

action against partners tDl)a mere not serweb in tl)e original suit.

The cause of adlion is no longer joint. The prac-

tice shows that the old fidlion has been superceded

and replaced by a new principle. If service had been

efifedled upon some partners, the former process was

to bring in the others by an alias or a pluries writ, in

order to make them parties to the original proceeding,

and in order to enter a single judgment against all.'

Now that the judgment does not bar subsequent pro-

ceedings upon the contrail, it was conceived that an

alias or pluries should bring in the other partners in

order to let them into a defence under the original

process. On the contrary, a new writ issues, as if
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based upon an independent cause of adlion.^ The
separate suit shows that the firm contra(?t is severable

and not joint.

1. How did the plaintiff declare when all the partners

were not served? He declared against those who had
been served. The declaration set forth the cause of

adlion, and the judgment was based upon the declara-

tion. If the declaration was against more defendants
than the judgment,* or the judgment against more de-

fendants than the declaration, " the error was fatal, except
under statutory provisions. °

a. Judgment against three and declaration against six, bad on error.

A brought adlion of debt on bond against six. By sheriff's return,

three were summoned. Declaration general against all, and judgment
by default. Amendment and judgment entered against three.—Error.

Judgment on joint claim couldn't stand, except against all. Declara-
tion should be against three who were summoned, with averment of
process against rest, who could not be found. I,atshawv. Steinman, ii

S. & R. 357, Pa. (1824).

d. Judgment against two, with declaration against but one, badon error.

A issued capias against B & C, but sheriff failed to find C. Declara-
tion against B, and alias against C, who also entered bail. Reference
to arbitrators, who made award for A.—Judgment on award reversed,

because declaration was against B, and no claim on the record against

C. Stewart v. Abrams, 7 Watts-448, Pa. (1838).

c. On a declaration against defendants, judgment may be entered
against two served. A sued arid declared against B, C & D on a firm

contract. D not served. Evidence failed to prove D a co-contra<5tor.

Judgment obtained against B and C, wto appealed.—AflBrmed. A
variance at Common law. Code permitsjudgment against any defend-
ants served, who are proved liable, and by inference against those
served when others are not proved liable. Pruyn v. Black, 21 N. Y.
300 (i860).

2. Judgment against partner served, and second aElion against co-part-

ners. A sued B, C & D, joint makers of a note. B was served, but C
& D returned 'not found.' Declaration and judgment \>y default for

amount of note and interest against B. Alias and plurtes summons
against C & D, who averred material alteration, by adding "with inter-

est" after note was made. Evidence to show defendant's aSsent ex-

cluded.—Error. New suit should be brought against non-served de-

fendants. Statute contemplates judgment in first adlion before second
• brought. Myers v. Nell, 4 W. N. 229, Pa. (1877).

After judgment against partners served, "a new adlion may be
brought agamst the other members on the original cause of adlion,"

Iowa Code of 1884, \ 2553.

S7S



Pt. 2, Ch. 5. Business Contracts. §95.

§95.

<S.[)t several liabtlttB of a partner, so long repubiateb, is ncta

a recognijeb conatitnent of tl)c firm liabilitn, anb tl)cr£ is no ioint

Uabilitp iniijpenbent of it.

The joint contradt at the Common law was not

made up of the partners' several contradls, but was

independent of, and not connected with them. The
judgment confessed for the whole sum, by a single

partner against himself, or recovered against him,

would not merge the firm debt and prevent a joint

adlion.' The judgment would be several, unless given

in the course of a joint suit, and would not, therefore,

be co-extensive with the firm debt.^ The separate con-

trail was a different undertaking, not included in the

general contradl of the firm. The relinquishment,

therefore, of the joint coutradl furnished a considera-

tion for the several contradl of a partner.' At present,

the opposite is true. The several obligation of a part-

ner is no longer a separate and independent liability,

apart from the joint obligation of the firm, but forms

part of that obligation, and is included in it.^ The
promise of a creditor to release the outgoing and look

to the continuing partners for payment, is not binding

for want of consideration. The creditor had the sev-

eral liability of the continuing partner already in the

joint obligation.* In fadl, every joint contradl is an

aggregate of the several contradls of the partners.

I. Judgment .against singlepartner for firm debt is several, and will
not standfor firm debt. AsuedB&C, partners, before, magistrate.
Service effedted only upon B, andjudgment rendered against him. On
appeal, trial ended in verdidt and judgment against B.—Reversed.
Judgment erroneous. B not a party to suit, which was joint against
B & C. Craig v. Smith, 15 Pac. Rep'r 337, Col. (1887).
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2. The partner represents liis co-partners, or the joint

title, and the judgment recovered against him, entitles

the creditor to seize and sell the firm property. The
question is : Does the execution correspond to the judg-
ment, or to the claim? In an adverse judgment, the

declaration must be against the partner served, although
for a partnership debt." The judgment would appear
only against him, and if it included the co-partner,

would be wrong. ^ A confessed judgment by one partner

is void as to his co-partner, who may have the entry

against him stricken off the record." The claim, and
not the judgment upon it, is the groundwork of the exe-

cution. The judgment in Ross v. Howell** entitled the

creditor to proceed, by execution, against the firm assets.

The co-partner had no grievance, because the claim
was for a firm obligation, and not for the separate debt

of the partner. Had the claim been for the individual

debt of the partner, the co-partner could apply to open
the judgment, and be let into a defence, in order to

disprove a debt due by the firm, and redlify the cause

of adlion, even after it had been merged in a judgment.
He never had his day in court to make a defence to the

claim. But as the judgment does not bind his separate

estate under the Pennsylvania pra<5lice, and as the part-

ner may admit a debt against the firm, his confession of

judgment will be conclusive that the firm owes the debt
claimed by the plaintiff.

a. I/atshaw v. Steinman, supra ? 94, n. a.

b. Stewart y. Abrams, supra J 94, n. b.

L. Ifpartner confessed judgment against firm, co-partner may have
his name stricken off, in order to prevent execution against his sepa-

rate estate. C & D were partners. C, in an amicable acftion, confessed
judgment against himself and D for a firm debt, and in favor ofA &
B. Upon the aflSdavit of D, the court below set aside the judgment,
on the ground that one partner had no power to confess judgment
against the firm, and that it was void as to D, and therefore void as to

C also. On writ of error, it was argued that one partner might employ
counsel, and authorize him to confess a judgment against the firm.

Was a warrant to confess, anjrthing but an equivalent?—Order of court

below, setting aside thejudgment, reversed, aud the name of D ordered
to be stricken out of the record, so that the judgment should remain
against C alone. C had transcended a partner's implied power. Bitzer

V. Shunk, I. W. & S. 340, Pa. (1841)

d. Judgment against partner for firm debt binds firm, but not co-

partner's separate estate. B, the co-partner of C, gave A a judgment
note for a debt of B & C. A entered up the judgment, and levied on
firm property. C claimed that execution should correspond to the
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judgment which. B had confessed.—C could not prevent A from taking
the firm stock in execution on hisjudgment against B. Ross v. Howell
3 Norris 129, Pa. (1877).

3. Judgment against partner don' t merge cause ofaction againstfirm.
A brought assumpsit against firm B & C on book account. Defendants
put in evidence B's judgment note, for which A receipted as in full, if

paid, for the account. A sued B & C after entering judgment on the
warrant.—Judgment no bar to adtion, not being co-extensive with
claim against both, and receipt disproving intention to receive judg-
ment as satisfacftion. A<?1 6 April, 1830, no application, because judg-
ment not entered in a joint suit. Wallace v. Fairman, 4 Watts 378, Pa.

(1835).

4. A co-partner who is not served with the partner de-

fendant is not within the Pennsylvania a<5l of 27 March,
1865, P. L. 38, which allows a partner to compel his

adversary, or the adverse beneficiary of the suit, to

testify, although a suit was on a firm contradl, because
the Pennsylvania a(5ls of Assembly have severed the
cause of adlion involved in a firm contradt.
Partner not served not interested in suit. A sued B, executor of C,

for debt contradted by C, D & E. Plaintiff offered D's deposition in
evidence, to prove partnership.—Incompetent, on ground of interest,

and not made competent by act 27 March, 1865, as adverse beneficiary
ofatSlion. Hogeboom v. Gibbs, 7 Norris, 235, Pa. (1878).

5. Promise to release outgoing partner nudum paBum. B & C dis-

solved, and C continued the business. A, who received notice of dis-

solution and continuance, promised B to release him, and rely on C's

agreement to pay the-debt.—No consideration for A's promise. Wals-
trom V. Hopkins, 7 Out. 118, Pa. (1883).

§96.

^\)t firm being o pl}ra0e, not o person, tta contract xs nothing

but an aggregate of tl)e contracts iMl)icl) i\\t partners make.

The fa6l is, that the jointness of the contradt is

nothing but a form. The only contradls that have a

substantive existence, are the individual contradls of

the partners. A partner who sued to enforce an in-

dividual claim, might be met by a counter-claim

against bis firm. If the firm debt was not in the
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same right, that is, was not a several debt of the

plaintiff, it would not be a set-off against the demand/

The partners may apportion the liabilities between

them, and the agreement being in anticipation of the

contribution enforced by law, will be upheld as a con-

tradl, and an adlion will lie upon it during the part-

nership.'^

The Scotch avoided the Bnglish pitfall by adopting

the French practice, and did not follow the Common
law formula, based on the joint contradl.*

1. Deceasedpartner's debt set-offagainstfirm in suit by survivingpart-
ner. The administrator of A, surviving partner of B, sued D, who
pleaded set-off against A & B.—Certificate for D. Firm debt absolute
liability of deceased partner's estate, and might be set-off against his

separate claim. Blair v. Wood, 12 Out. 278, Pa. (1885).

2. Partners' contrail with each other, to divide the firm debt and each
pay his apportioned part, enforced at law. A, B, and four others,

were railroad contractors, in partnership. The firm owed ^20,000.

The debt was apportioned among the partners : each agreed to pay
his portion, and indemnify tis partners to that extent. B's share of
the debt was jj!5,ooo, which he refused, and which A was compelled,
to pay. A sued to recover the payment made on B's account, on his
contract.—Recovered. Though the contradt related to the partners'
liability for a firm debt, and the consideration was their separate es-

tate liability, the law enforced the contract, because it did not involve
a partnership account. Edwards v. Remington, 51 Wis. 336 (1881).

If a partner conti-aEls to pay halfa firm, debt, co-partner may en-

force the payment at law. A & B, in settlement of the partnership
business, divided everything but the result of a lawsuit, which they
agreed to share equally. A, who paid che judgment and costs, sued
B for his half.—Recovered. Partners may, by contra<5l, sever an item
from the partnership account,, and sue at law for a breach. Ganger v.

Pautz, 45 Wis. 449 (1878).
An apportionment is the Civil law rule in non-commercial partner-

ship. Supra i 79, n. 2, a.

3. A Treatise on the I^aw of Partnership and Joint Stock Companies,
according to the Law of Scotland, by Francis Wiiaiam Cook, Ad-
vocate, I vol. p. 541 : 1866.
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CHAPTER VI.

THE TITLE TO FIRM PROPERTY.

§97.

Qlo-otDnErsl)tp put0 a restriction xvpon ti)e amntvs, ta-exknam

roitl) t\)t asBodatiou of title.

The partners' title to firm property is co-ownership

in its most complete form.

The simplest form of co-ownership is a tenancy in

common, where each tenant has a separate and com-

plete title to an undivided purpart. No single co-owner

has any right of disposition of the common property

as a whole, nor any right to its exclusive eijoyment.

But he has absolute control over his own interest, and

an independent right to his proportion of the fruits

of the property.

The law affords numerous examples of modifications

of this simple form, in all of which the tendancy is

towards a distindlion of the individual rights. Owner-

ship consists of the exclusive right to enjoyment, and

the exclusive right of disposition. A man's right of

dominion is destroyed J>ro tanto whenever another is

admitted to share the enjoyment in, or exert rights of

disposition over, the property. An easement limits

the enjoyment, and a mortgage impairs the right of

disposition.

The destrucflion of individual rights in the compli-

cated forms of co-ownership consists in this : that the

prerogatives of the several owners interlock, and each
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obtains a qualified dominion over tlie purparts of tlie

others. The case of executors is an illustration, where

each executor may exert the full right of disposition

over the property. But the interlacing of individual

rights, it is obvious, must have a limit, for should it

cover the whole scope of ownership, the conflidling

rights would be self-destrudlive. Co-ownership would

be replaced by a kind of lottery, in which the most

expeditious would take the whole.

Passing from the analytical to the historical point

of view, it will appear that the process of developement

has been from the complex form of co-ownership, in

which individual rights are imperfedlly recognized, to

the simple form in which each individual owner's right

of property is complete in itself, and untrammeled by

that of the others.

Two methods existed, at the Common law, for sev-

eral persons to hold property together. They might

be joint tenants, or tenants in common. Both hold

by joint possession, but tenants in common have sepa-

rate titles, while joint tenants hold by a single title.

The terms are antiquated, and out ofplace, in speaking

of personal property, and especially of merchandise,

because they recall the technical incidents of Feudal

estates ; but when stripped of the technical husk, joint

tenancy defines, with exadlitude, the combination of

co-proprietorship with co-possessibn, which is the gist

of the partnership title, and makes history reveal the

origin and growth of the modem relation.
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§98.

loint tenantg VEpresents tl)£ transition from tl)e familp, or

tribal, title of printitiw [am to tl)£ iniiiDiliual title ot moiiern

times.

In the earliest period there was, pradlically, no sepa-

rate ownership.' The property rights of the individual

were enjoyed only in and through the family of which

he was a member. The joint tenancy of the Feudal

law, was a lingering trace of this primitive notion, and

enabled persons to hold property in private ownership,

without at once breaking with the tradition of com-

munal holdings.^ When the law passed into its ana-

lytical stage, and it became necessary to define the

legal conception of the joint tenancy, the influence of

its origin is seen in the theory of a single title for the

several tenants. As at first the law denied to the indi-

vidual separate and exclusive property rights, so, at a

later date, the jurist denied to the joint tenant a sepa-

rate and distindl title. In joint tenancy, at the Com-
mon law, there were many owners and one title. The
tribal relationship excluded private property, and with

it the devolution of property by inheritance. Joint

tenancy accomplished the same thing among the co-

tenants by the principle of survivorship, which was the

result of the single title. This theory of a single title

was an abstracflion, which neither embodies the fac?ls

nor meets the requirements of logic. As the institu-

tion of private property became universal, different

habits of thought were developed, and tenancy in com-

mon appeared as a modification of joint tenancy, more

consistent with prevailing ideas. In tenancy in com-

mon there were many owners, each of whom had a
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rigHt of enjoyment covering the whole property, but

with, a separate and distinct title. As a consequence

of the several titles, the right of survivorship was want-

ing in this form of co-ownership. Neither of these

forms was serviceable for anything more than for the

holding of property, and could not, without modifica-

tion, meet the requirements of the partnership rela-

tion. Partnership demands a theory of ownership

which secures to each co-owner the right to dispose of

the whole property. Neither tenancy in common nor

joint tenancy could furnish this essential prerogative.

1. Ancient Law, by Sir Henry Sumnbr Maine, K. C. S. I, LLD., pp.
260 et. seq. 6th ed.; 1876.

2. Elements of Law, by Wii,i,ia.m: Markby, D. C. L., 3d ed., \ 516,
1885.

§99.

(![l)e partner' title is an aboptation of ioint tenancg to com-

mertial purpoatB.

To meet the requirements of partnership, the Pro-

fession took up the institution of joint tenancy, with

which it was acquainted, and adapted it to the novel

relation. Common lawyers were familiar with the

process ofmoulding feudal estates to meet the require-

ments of a new legal situation.

The adaptation of joint tenancy to commercial pur-

poses involved an abridgement of some ofits incidents,

and an enlargement of others. Survivorship contin-

ued to be recognized,' but only until the close of liqui-

dation.^ Although the separate title of the partner

was recognized, it could not be made effediive until
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after dissolution. During the continuance of the firm,

each partner has an estate in the property, which ena-

bles him to convey a good title to any portion of the

firm stock, without reference to the title of his co-

partner. This power of sale is not the result of any
relation of principal and agent between the partners,

but is an incident of the estate. This makes the part-

nership title an example of co-ownership in its most

complete form.

Starting with this fundamental conception, the law

of partnership is a developement of the joint estate.

From this notion of the joint estate the partner de-

rives his powers, and the creditors derive their rights.

The prominence given to the estate in the partnership

plan prepared the way for the derivative rule that the

creditors of the firm were entitled to a preference over

separate creditors in the distribution of firm assets. It

was the firm property embarked in trade, which was

the legal debtor, just as a landed estate when sub-

jected to the claims of creditors became, in contempla-

tion of law, an independent debtor. The right of the

firm creditors cannot be explained by any theory of

destination, for that is an equitable dodlrine, and in-

sufficient to explain a Common law right. It has

sometimes been asserted that the creditors' privilege

is the result of equitable dodtrines. But, in reality, it

it is simply an instance, in which equity has followed

the law. There is nothing abnormal in making the

firm estate the starting point of partnership law. The
Common lawyers habitually measured a man's ca-

pacity by his estate. According to their habits of

thought, the estate was the principal, and the indi-

vidual the accessory. It is not difficult to understand
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this mental bent, wlien it is remembered tliat tbeirlegal

and social strudlure was nothing but methodized land

tenures.

1. Right ofaBion accrues to survivingjoint tenant. A and B, execu-
tors of C, brought writ of account against D, bailiif of C. D's defence

:

Non-joinder of executors of C's co-tenant E. D argued :
' If two mer-

chandise in common, and one dies his executors shall have a moiety.

'

Plaintiffs replied, that a chattel in possession was not a chattel in ac-

tion, which could be severed, and executors of deceased could not
join survivor.—The writ was adjudged good. The judge, corredling
counsel's statement of the Law Merchant, said : "This is the law of
" two merchants, who have goods in common : If one dies the other
"shall have the whole by survivorship." 38 Edward III., p. 7 Ac-
compt : 1365.

2. Lord Eldon speaks of the determination of a partnership "by the
"death of one partner, in which case the law says, that the property
"survives to the others. It survives as to the legal title in many
"cases; but not as to the beneficial interest, " Crawshay v. Collins,

"supra §43, n. a: 15 Vesey 227 (1808).

§100.

Qllje riglits of irebitora kpenb npon tl)£ foint estate of tl)t

partiura.

It is important to distinguish between the partner's

joint tenancy or tenancy in common, in order to ascer-

tain the rights of third persons, by seeing whether they

deal with joint owners, or with separate owners.

If the possessors have separate titles, that is to say,

are tenants in common, the possession, though joint, is

by construction of law, the possession of each for a

moiety. Then one who has possession of the prop-

erty holds half for himself and half for his co-part-

ner. The possession is according to the titles.^ The
consequence of this severance would be that each

partner would dispose of his own title and deal with
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it alone in his firm transactions. If he should adl for

his co-partner's share, it would be as his representa-

tive. The effect of individualizing the partners as to

their titles in firm transadlions affects creditors. The
separate creditors of each partner would be brought

to the rank of firm creditors, or, rather, firm creditors

would be put into the position of separate creditors of

each partner." It would happen in this wise:

The law recognizes no capacities in an individual.

A partner binds himself by a firm contract in his sep-

arate estate. He becomes a debtor as an individual

as well as a partner. Conversely, on the hypothesis

of a tenancy in common, if he contracts on his indi-

vidual account, he charges his property in the firm.

If this property is owned in severalty, though occu-

pied in common, the separate creditor is entitled to

seize it by execution, and have the purparts set out,

so that he can be satisfied out of his debtor's property.

Both joint and separate creditors have the same right

of access to the partner's quota in the firm and to his

separate estate. They would come in pro rata upon

each fund.^

On the other hand, the joint ownership of firm prop-

erty changes the rights of third persons. Neither part-

ner has the right to deal with any portion of the firm

property, except in a firm transadlion. A separate

creditor, too, has no claim to any specific piece of firm

.property, for his debtor has no tangible interest in

severalty.'' The firm property belongs, in the first

instance, to the firm creditors, and they also have an

equal right against each partner's separate estate, with

his separate creditors. But how does the right of the

partners to effect a joint ownership, which prefers
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joint creditors and cuts out separate creditors, arise?

It is by the Common law, which created a joint

tenancy. This species of estate survived the Feudal

system, and was adapted to commercial uses.' By
means of it the refusal to recognize the right to trade

in the capacity of a partner was circumvented, and a

substitute for it was devised. Wherever an individual

is doing business in any particular capacity, or rela-

tion, as partner, executor, trustee or guardian, there

are two methods of measuring his liability. He may
upon one theory oflaw, be held personally liable to the

full extent of his resources for all adls done by him

in that capacity, or his responsibility may be limited

to the fund over which he has control, as an incident

to his relation. The latter was the persona of the

Roman law, and involved a preference upon the par-

ticular fund in favor of those who had dealt with

him in his special relation. The Common law, in all

cases, took the first view, and refused to recognize any

limited liability whatever. This is what is meant by

saying, the Common law refused to recognize 'acting

in a capacity.' As the individual's liability could not

be limited to the particular fund, it followed, con-

versely, that he could create no preference upon that

fund to creditors who had dealt with him in his special

capacity. These creditors stood upon the same foot-

ing with all his other creditors. Some alternative had

to be devised to give the joint creditors of a partner-

ship a preference upon the firm fund. The indivisi-

bility of a person at law made it necessary in lieu ofthe

legal conception oi •a, persona or capacity to find out

an equivalent ; which was done in part by the expedient
of joint tenancy. The Feudal lawyers went to work.
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in a back-handed way, and started from the point of

view of title. Instead of controlling property by the

person who exerts his capacity, they controlled the

person by the property which he possessed. They
looked at the estate as the principal, at the tenant as

accessory, and they ascertained and defined his capa-

city by his interest in the land. Estates arise at law

according to the interests to be subserved. A joint

tenancy resulted from the union of the partners, and

took its charadler from the purpose of the joinder.

The contradl creates the relation of partnership, and

invests the partners with an estate by entireties during

the continuance of the firm, that is to say, until the

final settlement oftheir account." The relation, though

founded upon contradl, exists by virtue of the vested

interests when once established, independent of the

contradlj which served as the occasion and means of

its establishment. Each partner has a vested right,

which no dissolution can destroy, to apply the firm

property to the payment of the firm debts, and the

priority of firm creditors upon partnership funds is

nothing more than the sequestration of this vested

right in their interest. The title is joint in its most

complete form, as explained above, but neither partner

can dispose of the joint property or any portion of it,

or of his individual interest, except in subordination

to the obligations of his relation, and in accordance

with the rules by which it is governed. The separate

creditors are bound to recognize the nature of the

property, and their execution would not hold more

than the debtor could convey.

A separate execution and levy upon the firm prop-

erty create no lien upon the partner's interest. The
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separate creditor seizes the firm property that he may-

satisfy the technical requirements of the writ, but he

sells only the partner's share in the firm business.

His share in the firm business is his portion of what

remains upon dissolution after all the debts are paid.

This share of the partner is a property right, which

he holds in severalty, and, therefore, an asset for the

payment of his separate debts. But it is not a right

of ownership in severalty, and hence the interest

which he has as co-owner of the firm property eludes

the grasp of his separate creditor, and is exclusively

reserved to answer the claim of the firm creditors until

dissolution has destroyed the joint estate. It is not

stridlly true to say that a partner has no tangible in-

terest as owner in the firm property. It is tangible

for firm creditors, and is, in reality, the basis of their

preference. He is undoubtedly a co-owner, logically

speaking, and his right and interest as co-owner must

be separate and peculiar to himself (§53). All that

is meant by the phrase is that a partner's interest, as

owner in the firm property, is not available for his

separate creditors during the continuance of the firm.

The partners, in making their contributions, create

for the firm a new estate. Bach partner loses a part

of his exclusive dominion over his contribution, and

his co-partners acquire in it new rights of ownership.

The partners assume the position and exercise the

powers of co-proprietors over an integral stock. They
still own the property as individuals, because the firm

is not distindl from the members who compose it, but

the nature of their estate is changed. The single

partner has no longer any right to the separate enjoy-

ment and control of his contribution, or of any por-
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tion of tlie firm property. His rights as owner are

modified and controlled by the rights of his co-pro-

prietors, which extend to every portion of the stock.

It is this want of absolute and independent owner-

ship which withdraws his interest as co-proprietor

from the grasp of his separate creditors. Were he

absolute owner of his aliquot, though undivided, in-

terest, his separate creditor might sell it on execu-

tion, and the purchaser would succeed the partner as

co-proprietor. This is the case of a tenant in com-

mon. Furthermore, the purchaser would hold the title

free from the firm debts, which would then assume the

position of a lien, and from the claims of the co-part-

ners, because, in the absence of a statutory provision,

a judicial sale discharges all liens, and charges them
upon the debtor's title.' But the sale of a separate part-

ner's interest does not pass a title free from the claims

of the partners and of the firm creditors. Hence it is

evident that the partners have something more than

an equity, and the creditors something more than a

lien. By virtue of their rights as co-propietors, the

partners hold the firm stock for firm purposes in defi-

ance of the separate creditor's attack. Being them-

selves, equally with the debtor partner, owners of

every portion of the firm stock, it is impossible for a

separate creditor to sell the debtor partner's interest

in the stock itself without infringing upon their title.

The separate creditor may take the only property

right of which the partner remains separate and ab-

solute master, i. e.^ his share upon dissolution. But

the firm stock is impregnable to his attack, because

sheltered by the title of the co-partners.*
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1. Tenancy in common enforced by execution splits partners' title into
moieties. B issued a separate execution against C, which was fol-

lowed by a joint execution against C and D, but E, the sheriff, made
no second levy under the joint writ. Subsequently, C and D became
bankrupt, and A, their assignee, sued E for selling D's'moiety under
the joint writ. Defence: Stock already seized.—The seizure, in
order to sell C's moiety, did not take D's moiety, which remained
by construdlion of law in D's possession. Johnson v. Evans, 7 M.
& G. 240 (1844).

2. The Civil lawyers are not less perplexed than the

Common lawyers to find out how to give the firm cred-

itors a preference upon the joint assets. The French
resort to the fidtion of making the firm a person. The
legal person contracfts debts, and charges its assets for

payment. Ifthe fidlion had a legal basis for its existence,

and was consistently carried out, a partnership would
become a corporation, i. The firm creditors would take
the firm property, and no separate creditor would have a
claim against it. 2. The firm creditors would have no
claim against the partner's separate estate, which would
be liable only to their individual creditors. 3. The firm

might be bankrupt, without involving the pairtners in the

proceedings. 4. The firm might be solvent, although all

the partners were bankrupt. 5. The partnership would
not be dissolved by a change of partners.
„©oII nun bic Sei^au^jtung, bie §anbel§gcfenf(^aft Jet etne juriftifd^e

„ ^erfon, irgenb toeld^en ©inn ^aben, fo miiffen auc^ bie ©runbfci^e unb

„ golgerungen, toetc^e fid; not^toenbig aul bent SBeJen ber jurtfttfcljen 5|3er=

„ fon ergeben, auf fie ainttjenbung ftnben. SOJan ntii^te bemgemo^ auf fot=

„ genbe §om)tfa^e fommen:
1) " ®te ©DctctatSgloubiger i^atten ft(^ ju tl^rct Sefrtebtgung alteibtngS

„ an bag ©ocietatSgut, unb fc^Itefeen bation bie ©loubiger bet einjelnen

„ ©efellfd^ofter au§; ober, toie f(^rn oben angebeutet, tm gleic^em 2lugen»

„ btii unb unjerttennnc^ Don biefem ©a^e, ergiebt fic6 oudj

:

2) „J)te ^ttBatgldubtgev befriebtgen fid;, intt atugfc^tu^ ber ©octetatg!

„ gtoubiger, au§ bent 5)JrtBatbcrmogen ber einjetnen Slffocieg.

3) „Sie (5)efeIIfd;oft fann in ©oncurS gerot^en, oi^nc bofi iiber bie etn=

„*elnen (SJefellfc^ after ber ©oncurS ou§btic^t, ba bie ©e^uUien ber @efeK=

„ fd^aft bie SJiitglieber, au§ benen fie beftel;t, nidjt beriil^ren.

4) „5Die ©efellfc^oft fann folbent bteiben unb fortbeftel^en, toenn au^
„atte ©efellf^after in SoncurS folien.

5) „ Sie (SefeKfc^aft befte^t ol§ bie gleic^e mit i^ren Slctttoen unb 5(5afft»en

„ fort, tnenn fi^on il^re 3KitgIteber fid; beranbern.

„35on ber int gegenhjartigen §anbc[grec^te be!annten unb fsejiett auS^

„ge6tlbeten ^anbeftgefellfc^aft getten aber, aUgemein anertannt, ganj

„ onbere Sefttmmungen,. unb btefc ©runbfa^e auf fie antoenben, l^iege ii^t

„innerftets SBefen jernic^ten unb fie ju einent boHig anbern gnftitute

.juntgeftolten.""

a. ®ag SBerMltntg ber ©Dctetotggloubtger ju ben 5)}rtbatglaubigctn int Sons
curfe ber offenen ^anbelggefellfc^aft, pp. 7-8., bon So^aiweS |iiitlentann,

(SantongfJtocurator, Siirid;, 1846.
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What is the polarity of mind of a lawyer who advo-
cates making a partnership by turns a corporation and a
number of individuals?'' If he comprehended the ele-

mental distindlion of kind, he would not expose his con-
fusion by making the suggestion, but he would disguise

the proposition in the jargon of lawyers, who speak of a
man quo modo a horse.

h. The Law of Partnership, ch. x. \ r., by Theophilus Parsons,
LL.D.

3. The firm creditors are entitled to no privilege, unless

a legal basis exists for the preference. The Civil law
does not furnish any legal ground for the privilege.

The result is a pro rata distribution among all the
creditors, joint and separate, of each partner.
„ ®§ fragt ftc^, Irem ge^Brt ba§ ©efellfc^aftSgutV . Sarauf fann nic^t

„anbet§ geantltiortet teerben, al§ ben ©efeEf^aftern pro rata. 3S8et

„fiaftet fUr ©eferijd^aftSfd^urben? Stntoort: bie ©efeltjc^after. Siefe
„l;aften olten ©tebitoren mit i^ren jatnintHc^en Slctiben, Hegen biefe

„)t)o fie wolten. Ser fragt. SSorjug tnufe fo at§ 5j3riBiIegium aufgefofet

„ tnerben. ®iefe atuffaffung tft baburc^ bebingt, ba|i im gentetnen beutfc^en

„ SJcc^t, unb ber Slatur ber Sac^e nac^, bie ®. leine jur. 5pcrfon ift, unb
„ at§ fotc^e alfo fein SBermBgen unb feine @c§u(ben l^at. %ibi- onbere Sluf^

„ foffung be§ fragl. SJorjugeS, fie ntag nun in SBorte gefteibet toerben, Wie
„fie woUe, fiil^rt toieber ba^in, bag bie @. a(S eigne ^erfon 9?ed^te unb
„ SBerjiftic^tungen getrennt toon benjenigen il^rer- 3JlitgKeber i^obe/"=

c. ^iJrUmonn, Sag SSer^altnig, p. 88.

4. Partner's titte as joint tenant rims through the firm stock. A
brought trespass against sheriff and plaintiff in execution against
B's interest in A & B's livery stables for taking possession of the
stock by means of a sheriff's sale. The defendants pleaded "not
guilty," and denied A's right to recover without B's joinder.—

A

recovered; his title good to all the firm property, and unless B's
non-joinder pleaded in abatement the objedtion is waived. Deal v.

Bogue, 8 Harris, 228, Pa. (1853).

5. Interest no l}ar in suit against surviving partner. Deceasedpart-
ner not an assignor. B & C, partners. B died. A sued C, as sur-

viving partner, for money lent, and testified that the loan was made
to B for the firm. Defence : A incompetent, because C is assignee
of B, deceased, and is deprived of his testimony.—A competent. C
not assignee of B, but original joint tenant, with him, of the firm
property. Tremper v. Conklin, 44 N. Y. 6i (1870).

"

6. The joint estate does not come to an end until a set-

tlement of the account between the partners has been
completed, and the separate interests of the partners

have been ascertained. The Common law process of

execution was inadequate to bring about the ascertain-

ment of a partner's share in the joint property. A sum-
mary remedy was at first permitted. '

' If there were two
partners, and a * creditor of one got judgment and.
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execution against hiin, and levied it upon the partner-

ship property, of which the sheriff (although he seized

the whole) sold one-half. If there were three, he sold

one-third; if four, one-quarter."* L,ord Mansfield
corrected and supplemented the process by making an
account in equity incident to the execution. His prac-

tice has become the law." The share may now be sold

without ascertainment, when the purchaser buys the

right to an account, or a pig in the poke," or the share

may be ascertained in advance, and the sale will be
made to a purchaser who knows what he is buying.''

a. A Treatise on the Law of Partnership, p. 342, 2d ed., 1870, by The-
OPHILUS Parsons, IvL,.D., who reviews the history of the proceedings
on a separate execution, and cites the authorities.

b. Separate execution does not seize specific articles offirm property.
A recoveredjudgment against B and C, and levied on articles belong-
ing to C & D. D interpleaded, and jury, under instrudtions from
court, gave A 1-2 the property, and assessed its value at $150. Subse-
quently, C sold all to D, for antecedent debt.—Error. C had no title

to any specific articles. Tait v. Murphy, 2 S. Rep'r 317 (1887).

c. Purchaser of partner's interest gets nothing but a right to an
account. A bought at sheriff's sale B's interest in newspaper estab-

lishment of B & Co., and let it to B, reserving rent. On B's default
in payment of the rent, aud his refusal to deliver up possession, A
brought a bill which court sustained, and also issued a habere fa.,
and afterwards a writ of assistance, which the sheriff executed.—

A

entitled to no part of firm property, and proceedings below without
any warrant in law. Durborrow's Appeal, 3 Norris 404, Pa. (1877).

d. Partner's share cannot be sold until ascertained. C levied on stock
of A, B & Co. for B's debt. A enjoined C from selling until B's inter-

est could be ascertained in Chancery.—Firm title a unit, and, until

liquidation, no ascertainment ofpartner's quota. No sale in chancery
of unknown purpart. Place v. Sweetzer, 16 Ohio 142(1847); Nixon v.

Nash, 12 O. St. 647 (1861).

7. Sale against heir within seven years discharges lien against an-
cestor's estate. B left his estate, by will, to children, C, D, E, F and
G. F died in 1807, leaving debts, which H, his executrix, paid. She
applied, in 1810, to O. C, which made saleof F's interest, forthe pay-
ment of his debts to I. G also died, without issue, before 1808. In
1808, the interests of C, D and E had been sold separately, at sheriff's

sale, to A, vipon judgments recovered against each ofthem. The lien

of E's debts was discharged by the sheriff's sale. Luce v. Snively, 4
Watts 396,' Pa. (1835).

The difference of estate is necessary to prevent the
sale from discharging liens.

Sheriff's sale against heir passes no title against subsequent Or-
phans' Court sale of ancestor's estate. Walker died in 1856. His
property descended to his son Samuel, against whom judgment was
recovered, and the property sold at sheriff's sale. In i860, the same
property was sold under decree of O. C.—Purchaser at sheriff's sale
had no claim to the land as against one who bought at the O. C. sale.

If heir takes estate siibjedl to debts of the decedent, the heir Becomes
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the debtor instead of the ancestor, and the creditors are co-ordinated.
Homer v. Hasbrouck, 5 Wright 169, Pa. (1861).

8. AUkough sale of moiety is fraudulent, sheriff can't sell article.

Undivided title protects both parts. C, a dealer in kindlingwood,
became indebted before March, and sold out his business to A & B,
making two bills of sale. B paid for his half in cash, A, C's son,
in notes. Creditors of C obtained judgment in June and levied on
horse. Sheriff sold and delivered possession. A & B obtained
judgment in trespass against sheriff.—Affirmed. Sheriff could not
sell, at best, anything but A's interest, as B paid full value, and
delivery of horse charged him. Plaintiff had joint interest, which
sustained a<3;ion, though only in a moiety. Farrell v. Colwell, i Vr.

123, N.J. (1862).

Partner in possession offirm assets after dissolution, a trustee, and
cannot buy at his own sale, even through another. A and B dissolved
in i86i. They owned an uninsured share in the bark "Ocean
Rover," destroyed in 1862 by the "Alabama." In 1865, after A's
insolvency, B, as solvent partner, sold the firm assets at auflion. A
bid for the share, but it was bought, at B's request, by C, who, under
a secret agreement, resold to B. The government awarded ^(1564
compensation for the loss, A claimed half the award.—Recovered.
B, a trustee of the late firm's assets, and could not hold under a pur-
chase made by another for him. Jones v. Dexter, 130 Mass. 380
(1881).

§101.

|lJartnEr0l}ip is a statoa.

By status is meant, in general, the sum of the rights

and duties of an individual in a given, political orsocial

relation. It may be, and generally is, independent of

contradl, or it may arise through the consent of the

individual. A man's status as a citizen, or as a father,

does not depend upon contradl. His status ^.s, a hus-

band, or a partner, is the result of his consent. As
status is the result, which the law attaches to certain

political or social fadls connedled with the individual,

|t cannot, striAly speaking, be dissolved at will, be-

cause the individual cannot change the fadls upon

whicji his status depends. The citizen cannot alter

birthplace, nor the father overcome the fadl of his
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paternity. The law may and often dees provide for

the abrogation of the status upon the subsequent con-

junAion of a different state of fa($ls.

As the consent, of the individual may be an essen-

tial fadl in the creation of the status, so, too, his

change of purpose may be the effedlual fadl in bring-

ing about its abrogation. But this is a matter of spe-

cial legal provision. Marriage cannot be dissolved at

will. Partnership may be dissolved at will. But

though partnership may be dissolved at will and the

relation brought to a close through the adl of the indi-

vidual, yet the status, with all its attendant duties

and prerogatives, subsists until it is terminated in a

manner consistent with its original purpose.* While

the partner may dissolve the firm at will, and compel

immediate liquidation, he cannot, before the final set-

tlement of accounts, impair any of the prerogatives of

his co-partners, or devest himself of any duty by the

simple withdrawal of his consent to the continuance

of the relation. Herein is the difference between

partnership and agency. Agency is not a status, but

a contradljial relation. The prerogatives of an agent

depend upon the continuing consent of his principal,

and cease the instant that consent is withdrawn.

The elevation of partnership into a status, is due

to the presence of a firm estate. Since the rights and

obligations of partners as individuals are measured

by the estate, which is an extraneous fadl,' the notion

of this contradlual relation is necessarily subordinated

to the idea of status.^

The partners being merged as individuals in the

firm estate, are enabled to trade in a distindl capacity.

The estate is set apart and dealt with by its proprie-
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tors as a separate fund. Any transadlion by either

partner, not connected with the estate, does not bind

it, or enable the creditors to proceed against it. The
partners, when adling for the firm, are isolated by the

estate from other transadlions, and the isolation is

equivalent to giving them capacity to trade as part-

ners, \h& persona of the Roman law. The only quali-

fication is, that in adting as partners they bind their

separate estates, and the firm creditor is not confined

to the firm fund. The withdrawal of the partnership

property from the partner's general estate could not

be accomplished by contract between the partners.'

The contradl serves as the occasion for the creation

of a status, as in marriage, but the relation, when
created, establishes rights and duties which are para-

jnount to the contradl. It is the recognition by the

law of the estate, that severs the partner from himself

as a man.

I. Partner's right to wind up business. A bought out a partner's in-

terest, and was admitted, by continuing partner, to joint liquidation.

A applied for a receiver, because B made settlements witliout his

consent.—Bill dismissed. A, though admitted to equal 'rights in

liquidation, was no more than a partner, and could not restrift B's
control over the business. Van Rennsselaer v. Emery, 9 How. Pr.

135, N. Y. (1854).
. . . . „Appointment ofreceiver not ofcourse in partnership at will. A &

B, partners at will. A brought bill for dissolution and appointment
of a receiver. B denied any cause for a receiver, and A insisted

upon the appointment, as of course.—Refused. In partnership at

will, appointment in court's discretion, and unless cause shown for

taking business out of defendant's hands, chancellor will not break
up business and saddle partnership with costs of settlement in chan-
cery. Birdsall v. Cole, 2 Stock. Ch. 63, N. J. (1854).

Dissolution. Contrail to sell machinery to highest bidder and
divideproduEl. On dissolution, partners agreed to divide chocolate
on hand, and sell out machinery for its manufadture to the highest
bidder. The chocolate was divided into two lots, and then the part-

ners disagreed. A got judgment for his share of the assets against

B.—Reversed. ContraA not binding until carried out. Konings-
burg v. Launitz, i E. D. Smith, 215, N. Y. (1851.)

Appointment of receiver refused unless ground laid. A & B, at P,

in partnership with C & D, at E, dissolved. A & B asked appoint-

ment of receiver, because C & D misappropriated firm assets at E,
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and refused to pay notes at bank, for $10,000, or meet A & B for set-

tlement. C & D admitted refusal to pay notes, but denied conver-
sion of assets, or refusal to meet A & B.—Appointment refused. No
evidence of bad faith. Coddington v. Toppan, 11 C. E. Gr. 141,

N.J. (1875).

2. Dr. KuNTZE thinks the joint estate of the partners
forms the legal basis for the transadtions of the busi-

ness, and gives the partnership a standing apart from
the individuals who compose it. The article of KuNTZE
is published only in a German legal periodical,* which
is inaccessible to foreign readers. Dr. Kah thus states

KuNTZE'S view:''

„ ®r finbet boS SBefen ber toirtl^WaftKc^en (Senoffenfd^aft ioeber tn bet

„ (Societat no^ in bet ©oltecttbgefellfc^aft, fonbetn in einet ©tiftung : uni-

,, versitas bonorum, einetn ^jetfonifictrten patrimonium. S5er 3ie4t§=

„ gtunb i^ietfiir befte^t i^m barin, bag emeSt^etlS bet ©c^wetjjunct tei bet

„ ©encffenf^aft in intern aSetmogengbeftanb tu^e, anbemtl^eitS i^t StoedE—
„ anbetg al§ Bet bet Sotjjototion—au^ Don einem Snbibibuum ettei^t

„ imb betfolgt metben lonne. 5Da§ Drganifatton§))tincit) bet.h)itt^f(^aft=

„n^en ©enoffenfc^aft befte^t nad^ ^un|e in bet SBerbmbung einet a6=
„ftKactert S!etmBgeng))etfBntici^Ieit unb bet ©efammt^anb, conjunda
,,manus."

a. VI. geitf^tift fiit ba§ gefammte §anbeI8ted^t. ©. 220-229.

b. Seittage sum 3{ec^t bet ®ttDetB§» u. S!Bitt^fc6aft§=@enoffenf*often, Don
St. S8etn§atb j?al^. p. 33. 1882.

3. Dr. HiJRLEMANN'S position is that as partnership
originated in the Roman law, and has extended with
its development, the principle of its organization must
be found in that system of law. He denies that any
basis exists in the Civil law for a joint estate which will

secure the firm creditors a preference in its distribu-

tion. The right of individuals to set apart property,
and form a joint mass, which should be kept for their
joint creditors, did not exist at the Roman law. i. The
fiction of a person he discards a makeshift. 2. The
privilege of the joint creditors he denies, because it has
no legal foundation. 3. The analogy of the peculium
he shows to be far-fetched and unfounded.
„ 3Jec^t(tc§ gc^iitten bie ^peculien no^ immet jutn SBennogen beg ^ettn unb

„ lonnten bon btefem nac^ Setieben eingejogen tretben; man neigte fid; abet

„ immet mel^t bet atnfid)t su, ben ©ttaben obet ©ol^n, mit SJiidEfi^t auf bie

„ ^peculten, a[3 fe(bftbetec§tigt ?u l^atten. Sutd^ fianbtungen bcS ©!laben
„ obet ©clones luutbe bet §ett, tefj). Satet, gegen Stitte gat nid)t bet^jflid^tct,

„ (e§ iuitb ^iet ijon ben 3)eti£ten aBgc[et;en), irenn tii^t ein Befonbetet ©tunb
„ jut Jjetfonti^en §aft l^inju tam, j. 33. S8cfel()t, in rem versio u. bgl. ©me
„ fttenge Sutc^ful^rung biefet ^RedjtSgtunbfa^c l»ate unBtllig unb l^att etfcf|te=

„ nen. ®et §ett i^otte bag peculium alS fein ©igent^um BeBalten unb bie

„ ©loubiget be§ ©ftaBen (eet ioeggefdndt. Set ^tator l^atf xm ®bilt. ®t
„ beftimmte, bofe bie Grebitoten beg ©fiaben (ittaS bon bicfem gefaflt tft, gilt

„ immet audj bom ©ot;ne) fic^ toenigftenS an baS 5peculium l^atten fonnen;
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„ ber §err joU burc^ bie §anblungen feiner UntetgeBcnen, tucnn nt4t unBes

„ bingt, bo4 fo h>eit bie ?pecwlicn reid^cn, BerjjfU^tet toetben. ©o entftanb bie

,, actio de peculio. ^Sutiftifc^ luar c§ immer nod) ber ^^txt, Wetc^em ba§

„ (Sigent^um an ben ^ecuUen juftonb, boc^ burfte er biefetben ben ©rebitcren

„ ni(i|t ganj borent^atten, fonbern nur ben S^eil, toelc^en er fetbft aHfatlig

„ Don bem ©ftasen ju forbcrn ^atte. gaftifc^ geftaltete fic^ bie ©ac^e fo, alS

„ gei^ore ba§ 5peculium nic^t nte|ir bent §errn, fonbetn bem ©uaben. g§ Jc^ien,

„ a(§ itbe ber §err nur ba§ SRec^t au§, ba§ SSermogen eineS ainbern ju t^eilen,

„unb a(§ ftel^e il^nt ixv. pHvilegium deductionis ju fiir baSjenige, toaS er

„ felbft 8U forbern l^atte. ©ein (gtgent^umSrec^t erfd^ien a[§ S!iftributioti§=

„rec^t unb ^prioiregium.—3)ie Befc^ranfenbe SJic^tung mac^te treitere gort^

(Jc^ritte. SBenn ber §err jugaB, bo§ ber ©Hatie in eigencm 9lame ein

„ §onbe(ggetoerbe tricb, fo WiUigte er baburc^ ein, bofi bag ^eculium ober

„ ioenigftenS ein 2;^eit beSi'elBen baju t)erh?enbet, mit^in gro|ern @efal;ren

„au§ge[e^t i»erbe; e§ War baijier biuig, ba§ auc^ er bicjcn ©^ancen au§ge=

„ [e^t fei unb fiir feine gorberungen nic^t burc^ ba§ privilegium deduc-

,, tionis bijttig gefic^ert BleiBe. Ser ^rator l^atf au(^ l^icr unb beftimmte

„ in Jeinem ®bifte, menn ein @fiabe mit SBoririffen feineS ^errn §anblung
„ treiBe, fo berliere le^terer ^ein privilegium deductionis unb concurrire

„ Bet SSert^eilung ber merx, ober be§ jur feanbtung bertoenbeten peculi-
,,ums, mit atten iibrigen ©tauBigern be§ ©Ikben. ©o entftanb bie ac.io

,, tributoria. S)a§ ©igent^um be§ ^errn oufiert fic^ nur no(f| in feinem

„ S)igtriBution§rec^te. Seibe ^(agen ftnb au§ berfelBen Duelle entf^rungen,

„ ru^en auf bemfelben Sprinci}), SBegiinftigung ber (Srebitoren be§ ©JIaben

„ gegeniiBer bem §errn. ®iefe ift am Bebeutenbften Bei ber actio tributoria.

„5)erSerr Jbirb baburi^ einem extraneus crifrfzVor gleic^geftellt; er ber^

„ItertTein SSoraBjug^rec^t. §. 5. /. quod cum eo, qui in at. pot: "In
,, tributoria actione domini conditio praecipua nan est, id est, quod
„ domino debetur, non deducitur, sed ejusdem juris est dominus,
,,cujus et ceteri creditores." ffiiefeS l^rinci)) ift in ben ^panbeften auc6

„ an bie ©pi|e be3 Sitete "De tributoria actione" geftellt (I. i. pr. h. t.)

,, unb Bei ©ntfi^eibung fcf;toieriger gdlle ftets alS JJorm geBenb ju Siilfe

„genommen. @o g. S8. ml. 5. \. 7 h. t. bon UIH«n- S«r bem i. 15

„ biefer lex angepngte ft)ejieEe ©runb lann iDefentlid^ nic^t§ ainbereS au§s
„briitfen, alS ba§ ber ganjen actio ju ©runb liegenbe $rinci)5. Unb fo

„ift e3 aud^. aBo|renb ber an bie ©tJt^e gefteitte ©a^, ber §err berlierefem
„privilegium deductionis unb fte^e ben anbern Erebitoren gleic^, bie tz<ijU

„[ic^e ©teHung ber Srebitcren be§ ©flaben ju feinem §errn Bejeic^net,

„jeigt ber bem ?. 15, Beigefiigte ©runb (merci magis quam ipsi credi-

„ dit), h)ie fic^ ba§ ntit SBejieoung auf bie merx im SeBen foftira geftalte.

„Siefer ©runb Bejiel^t fici^ ebenfoltio^I attgemein auf alle Seftimmungen
„ber actio tributoria, alS nur auf ben betreffenben \. 5Benn namli(^

„ Semanb mit einem ©ftaben contral^irte, fo tbu^te er, ba§ er gegen ii^n

„feBft enttbeber
,

feine ainf^riic^e gar nic^t ober boei^ nic^t fogtei^ ftagenb

„ berfolgen tonne, ba§ 0UC9 ber §err nic^t unBebingt ipafte. 9Jur bie merx
„{onnte i^meinige ©arantie geben unb il^n sum ©rebitiren ermuntern,

„ benn ouS biefermuftte er beja^It toerben. Safiir biente i^m bie actio tri-

„butoria, unb manfonnte hjirtlid^ mit Sted^t fagen, man crebitire mel^r ber

„ ^anblung atS bem ©ftaben (merci magis quam ipsi servo), ©onj auf

„ gteic^e SCBeife.mug bei ber actio de peculio gefagt tberben, bie ©tdubiger
•„ crebitiren peculio magis quam ipsi. Sal gilt, irenn ein ©Wabe eine

„ Sonbiung Batte, gonj eBenfo, trie Joenn er jtoei unb me^rere l^otte. ®ie

„ ©rebitoren fatten fid^ notiirlid^ an bie merx, rutffid^tlic^ tbeldfter fie cre=

„ bitirten. 2ln bie ©telle beS ipsi barf nur ber servus ober tocr alienijuris

„ ift, ouf ben bie actio tributoria alfo fic^ BejieBt, gefe^t tberben, bureau?
„ffieiner, ber sui juris ift. gitr romifi^e fiaufleute j«j ywm, fo tbie fiir

„ unfere Soufleute, feBlen alle ^unbamente ber actiones de peculio unb
„ tributoria, hjel^e 90u))tfad^ltc^ finb: bie rBmifc^e potestas unb baS
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„ tijntifi^e ^peculienf^ftem, unb bie Seftimmungcn berfelben l^aben nur nod^

„ atitiquatifc^eg ^ntereffe fiir ung. ®er controi^irenbe Saufmann totrb

„ felbft Jfagbor berjjflti^tet unb ni(f|t etn Srittev; et i^aftet unbebingt, nti^t

„ blo^ fo toeit bie merx retc^t/' ^iirlemanti, ®a§ SSerl^dltni^, pp. 73-6.

The right to keep distindl, trades carried on by dif-

ferent freeman, who adled for the proprietor, was un-
heard of.
" ®§ tonnte h)o^t nid^t fetten jetn, ba§ etn Kaufmann mei^rere ©efd^afte

„ l^attc unb fur jjebeg befonbere Snftitoren. Sa ift aber feine Sftebe baBon,

„ ba^ bie ©taubiger beg einen ®tabliffetnent§ ©ejjaration toon benjenigen

„be§ anbern Berlangen fonnen, noc^ ioeniger babon, bafe bie ©laubiger einet

„ einjetnen ^anbtung Se))aratiDn ben ben 5(Ji(^t^onb(unggg(aubigcrn beS=

,,f«Iben J?aufmann§ anf)5recpen Bnnen. SEBir i^aben ba einen ©c^ulbnet,

„ lrBeI(^er unbebingt alien jeinen (Erebitoren mit (einem ganjen SBernibgen

„ l^jaftet. Sie SGer^dltniffe, auf bie fief) befonbetg bie actio institoria ftii^t,

„ leben noi^ bei un§ fort unb seigen fid^ befonberS bei ber §. @. @d uin=

„fiij^tig unb betaitlirt burdjgefii^rt, t»ie im rbmifdjen Siec^t, bemerft %\i\.,

„ift bie fiel^re bom Snftitor mrgenbS, auc^ ift fount ein ©a| berfelben

„unfevn ^eutigcn SJerpltniffen luiberftrebenb." §iirleinann, ffiaS SSer^att'

nig, p. 79.

The contrast between the position of a Roman slave

and a modern trader, is pointed out by Hurlemann,
and the analogy relied upon by the advocates of a privi-

lege for the firm creditors confuted.
,,5n jener ©telle U 1)3 i an § (1. 5. \. 15) unb in ber actio tributoria

,,u6erl^au))t ift nic^t ber contra^irenbe ©Habe ber SBerflid^tete, fonbern ein

„Sritter, ber §err: i^eutjutage aber berjentge, tbetc^er Sni^aber ber §anb=

„ lung ift. Sort ^aftct ber |ierr nur big auf ben SBetrag ber §anblung

„ {merx) : bei uttg i^aftet ber ^aufmonn unbefd^rcinft tnit feinem ganjen

„ SBermbgen. Sort tft ber 3nf)aber ber ^anblung ein alieno juri sub-

,,jectus, weli^er fein ®igentfunt i^ot, in ber Sdeget nur ein bom ^erm ccn=

„cebirte§ peculium: je|t tft ber Sn^aber ber §anbtung ein greier, sui

,,juris, unb biefe ift fein (Sigent^um. ®ort ift bon me^reren ^anblungen
,,(tabemas) bicSiebe: tbir nel;men bafiir nur eine an. ®§ finb bort bie

„ 5. ©(., bie mit Bejug auf bie eine §anblung crebitirten, ben §. ®l. ber

„ anbern ^anblung gegeniiber geftellt: toir hjollen einfo^ §. @l. ben

„ $. @I. gegeniiber ftellen. ®ie Seftimmung, ba§ bie tributorifdje Stage

„unb bie actio de peculio fid) confumiren, tgnoriren tbir, unb taffen, tba§

,,ouf ber merx nicbt gefunben tberben fonn, auf bem iibrigen /^ca/zViw

„ fucfien unb nadj^olen.—Sluf biefe SBeife gelingt eg «ng enblic^, oug ber

„ SBeftimmung beg romifc^en 3lec^tg, ba^, toenn ein ©Habe mit Sortuiffen

„ feineg ^errn jmei ober me^rere getrennte ^anbtungggefc^ofte gefii^rt oat,

„bie (Erebitoren ©e^aration unb aSefriebigung aug bemjenigen ©efc^cift

„ berlongen Ibnnen, riidfic^tlic^ beffen fie crebitirt l^aben, fiir unfcre SSer=

„ Mttniffe fotgenben ®runbfo| abpleiten: aBenn ein ^reier eine ipanblung

„ ^at unb infolbent h)irb, fo fonnen bie §. @[. ©etjarotion unb ougf^lie§>

„ lidje SBefriebung aug bem ^anblungggute, gegeniiber ben 3lid;t^anb[ungg=

„ gtdubigern, fo mie fiir Slic^ter^alteneg Soncurrenj mit Severn bei SSer:

„ t^eitung beg ^ribatguteg beg Sribarg berlongen Unb bog fo gefc^offene

„ Sing ^ei^t bonn ' eine burc^ bie beronberten Ser^oltniffe bebingte 2lu§=

„be^nung ber Seftimmungen beg rbinif^en. SRecbtg.' SCBoItte man bei

,,3nteri)retation bon ©efe^en fo berfoBren, fo liege fic^ ni(^t abfel^en, iote

,, trteit bog fiil^ren toiirbe. Jeber erbenflic^e ©o^, ben gute ober itble Soune

„ pfaltig in irgenb einem So))fe eriocden ibtirbe, fanbe fo feine SBegriinbung

„tm rBmifd^en SRec^t; obgefei^en babon, bofi bog Sluffinben bon ©runb:
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„ Jafeen tm CorpusJuris nod^ nid^t geniigt, beren 2lni»enbung im Seben ju

„ 6e|au)3tctt/' ^urlemann, Sa§ SSerl^altntl, pp. 83-4.

HiJRLEMANN sums up the Commercial law, apart from
Codes, in the following propositions :

„ gijr ba§ gemeine beutf(^e §anbe(§re(^t ftel^en nunmel^r fotgenbe 9le^t§=

„gi;unbfa^efeft:

1) „Stc ^anbelSgefettfc^aft ift !eine juriftifd^e 5|3erjon.

„ ©ie l^at al§ fold^je toeber eigne SRec^te nod^ aSerbinbKdjJeiten, fonbern bte

„ einjelnen SDiitgliebet berjelbm finb e§, bie in alien aSer^altniffen, iuetc^e

„ bie 0. betreffen, jetbft unb aHein oX% berei^tigt unb berpftii^tet erfd^einen.

a) „®ie ift na(^ ben Slegein be§ tomtjd^en SJec^tS iiber

„©ocietat, toobpn fie eine airt ift, ju beurti^eil.en; fie l^at nur bo§

„ (Sigentbunttid^e, bafe foIiborifdEfe SSerbinblid^feit aller SJJitglieber alg Dlegel

„gift.; %vx biefe (Sigenti^iimlic^teit finben fid^ Stnotbgien im romifc^en

„ Sied^t Bei ben Seftimmungen iiber bo§ Snftitorenbetl^altnifi. Sie a3er=

„niut^«ng einer gegenfeiligen praeposiiio insiitoria lomntt ber S8ei;ed(;tig=

„ itng jur girntafiil^rung bbllig gteic^.

3') „25te ^irmo ber ^anbelSgefetlfd^aft ift nid^tS 3tnbereg
„aIS bie abgeliitjte SBejeic^nung oiler folibarifc^ l^aftenben
„©efellfc^after.

4) ,,<Bo tange ein SKitgtteb fottoent Bleibt, ift oud^ bie §an=
„belggefellf^aft foJuent, unb ber ©oncurg ber le^ern ift nui ber

„ SohcurS alter einjelnen SKitglieber. ®g gibt atfo fo biele Soncurfe aii

,, ajJitglieber finb, unb notiirli^ bei jebetn eine eigene ©oncurSmaffe.

5) „3n bie einjelne ©oncuramafje fatten bie fammt=
,,'tic^en (5) liter be8 ©efeltf d^afterg, feiti aint^eit am ©oaetot§=
gut fowo^t, at§ feirt iibrigeS, ou^er ber ©ocietat liegenbeS Serwogen, boS

fog. ^ribatgut.

6) ,,!Bie ©. ©I. miiffen i^re gorberungen, ttie bie fog. 5p. ©I., in ben

„ einjetnen Soncurfen i^rer 3)c6itoren, ber ©efellfc^after, anmetben. %mi
,,'jbnnen leinen ^partilutarconcurS bertangen; e§ fte^t i^nen Weber
„ein ©cjsarationgrec^t nod^ ein ^ribilegium irgenb
„tBeld^er 3trt ju.' 3ltlc ©rebitoron, biejenigen, irelc^e ber ©efettfc^after

„ ol§ ©ocietdtSmitglieb l^at, fotnol^I al§ beffen $. ®t. fommen ^ier nac§ ber

„ altgemeinen 3tegel al§ gleid^bered^tigt jur 3Sertl()eitung ber ganjen SBloffe.

7) ,,®er SBortBeil ber ©ocietatSg tauBiger griinbet fid^

„ e t n J i g unb a I (e i n auf bie ®igentpmtic^!eit ber neuern §. © ., nom=
„I{^ auf bie ©oliboritat ber © efetif d^oftet. gufotge ber=

„f«IBen ^aBen bie ©. ©I. nic^tnur eitien, fonbern meljere ©(^ulbner,

„ unb fie Ibnnen i^re Sefriebigung in ben ©oncurfen alter xi^xn ©4utbner

„ fut^en." §uriemann, Sa§ a}ei!l;oItnif(, pp. 101-2.

§102.

IJartnerati'tp, being a stotua baseib upon tlie firm estate, lioea

not tierbe oil its bistinctbe features front tl)e tontract of tl)e

parties.
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Judge Gibson advanced a notion, which makes part-

nership an anomaly in law : The partners seek, by an

agreement between themselves,, to bind third persons.

The partnership property is withdrawn from the exe-

cution of a creditor, by a contradl between a debtor

and a stranger, to which the creditor was not a party.

The partnership forms an exception to principle, and,

as such, is tolerated only in favor of trade.' If it

were not for the partnership's exceptional standing at

law, the creditor of a partner would have a right in

equity to the partnership property on equal terms

with the firm creditors, limited, of course, to the por-

tion of the firm assets which belongs to his debtor.

If Judge Gibson's theory is accepted, and partnership

is nothing but a contradl, the rights of all creditors

are reduced to equality, and as neither class has a

priority upon the joint, or upon the separate, fund,

distribution should be made without respedl to the

creditor's class. But this is unheard of The joint

estate is, in fadl, awarded to the firm creditors, not as

their right, but under the pretext of convenience in

making distribution. The separate creditors are

awarded possession of the separate estate, to the ex-

clusion of the partnership creditors, in order to coun-

terbalance the privilege of the joint creditors to ap-

propriate the firm assets.

The inability of a partner to convey any title to a

specific portion of the firm stock by a sale of his in-

terest, voluntary or adverse, was to Judge Gibson an

anomaly. While compelled to admit the principle as

an established rule of law, he was disposed to deny it

any eflfedl in determining the rights of joint and sep-

arate creditors.'' A preference given to the joint cred-
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itor upon tlie firm fund, was in his view, an unwar-

ranted abridgment of the co-ordinate rights of the

separate creditor.

The conception entertained by Judge Gibson of a

partnership was a tenancy in common. The partners,

as debtors, have nothing to say about the method

which a creditor shall adopt, in order to colledl his

debt. It is the privilege of the creditor to seledl his

remedy. The debtor has no power to curtail his lia-

bility. The partners could neither restridl individual

creditors to the separate estate, nor firm creditors to

the joint assets. Both classes of creditors have an

equal right to proceed against either kind of property

which the debtor had. The separate creditor might

go against the firm property, or a moiety of it, as his

debtor's property. The joint creditor might proceed

against the separate estate of his debtor. The only

plan of distribution which would give effect to the

equal right of every creditor, against his debtor's

property, would be to marshal the assets, pro rata,

among the individuals of both classes, without regard

to the classification of creditors into joint and separate:

the division would be equal from the start.

The reasoning ofJudge Gibson furnishes at best a

superficial treatment of the partnership relation and

the rights ofjoint and separate creditors. By his pro-

cess the joint and separate are reduced to a dead level,

on the ground that the Common law does not recog-

nize the distindlion which subsists between different

interests, or personcs, when exercised by one person,

though they are unconneAed with each other, except

through the link of a common individual. He main-

tained that a partner who trades in a firm charges
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himself as an individual, and, in return, the individual

Mvho trades on his separate account charges himself as

a partner. Now, it is true, the adlions of the Common
law were incompatible with different parties in one in-

dividual. A man could not be sued as a partner, but

only as an individual. The obstacle, however, as an

incident of procedure, vanishes in Chancery, where

forms do not interfere with the administration of

equity. There the lack oi personce is not felt, and

the different interests are accorded a separate recogni-

tion. Back of the levelling which would be brought

about by the oblivion of the Common law procedure

to all distindlioli between partnership and individual

interests, is the substantial right of the firm credit-

ors, which is established at law and protected in equity.

Judge Gibson put the firm creditors in a position

not paramount, but subordinate, to the separate cred-

itor. He said the partnership results from a contract.

The partners could not, by a contra6l between them-

selves, restridl their individual creditors to any par-

ticular property, nor could they create any prior right

in the firm creditors. In spite of the contradl, the

individual creditors should be permitted to proceed

against the partners' joint property. If they are ex-

cluded from recourse to the joint estate, why should

not the firm creditors be excluded from the separate

estate? The real equity he maintained was in the

separate creditor. An arbitrary adl, without his con-

sent, had cut him off from a portion of his debtor's

property. He was entitled to be paid out of all, or

any part of, the debtor's estate. If there should be

any limitation, the joint creditor ought to be confined

to the joint estate, ot, admit that he could also claim
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to be paid out of his debtor's separate property ; tben

both mtist stand upon an equal footing. Such a con-

clusion would make tenancy in common the theory

of partnership property. His dodlrine of marshalling

assets cannot be explained upon any other hypothesis.

His plan of distribution is equality between different

sets of creditors, not . according to their class, but

among all the individuals of each class^rc rata.

If the true view of partnership had been carried out,

theparamountrights ofthe partnership creditors would

have been acknowledged to their full extent. Then
the firm creditors would have had an undisputed right

to all the firm property, and an equal right, with :the

separate creditors, to the separate estate. There

would be no abatement, or dedudlion, of the partner-

ship claims against the separate estate, by reason of

what they had received as a dividend out of the joint

estate. That would be an independent right, in addi-

tion to the claim against his separate assets. The
idea of equality in distribution between the joint and

separate creditors would be inconsistent with the

rights of the parties, which are based upon prece-

dence. The question of equality does not arise until

the paramount claims have exhausted their fund, and

seek satisfaction out of the common fund for both

classes of creditors. The equality of distribution is

limited to the separate estate, and justifies its divi-

sion among all the creditors, joint as well as several,

pro tanto. As this method of administering the as-

sets has not been adopted, the true view of partner-

ship has not prevailed in the plan of marshalling

joint and several assets as finally established. The
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reason for tlie departure from the true principle is

stated in § 191, et. seq.

But it is not to be understood that the opposite

view, as developed by Judge Gibson, has maintained

itself By that theory, the separate creditor would go

against the firm property, or a moiety of it, as his

debtor's property. The joint creditor would have no

better claim to it than the separate creditor has, and

both would share their debtor's property between

them. The division would be equal from the start.

A diredl access would be given to both classes of cred-

itors against both joint and separate estates.

Underlying the attempts to equalize the distribution

out of both funds is the notion of the individual re-

sponsibility of the partners. There is no distindlion

between a firm contradl and an individual contradl, in

the matter of personal liability, and by easy transi-

tion it may be supposed that there should be no dis-

tindlion made in application of firm and separate

funds to the satisfaAion of such contracts. The no-

tion, though proper in itself, does not meet the case.

The firm creditor enjoys a priority on the firm fund,

not by reason of any difference between his contrail

with the parties and that of a separate creditor, but

by reason of an independent and vested right, which

he has acquired in the firm stock in consequence of

its destination to his use by means of the joint ten-

ancy of the partners.

Equity, by restridling each creditor to his special

fund, recognizes the joint tenancy of the partners, and

adopts the Common law rule, that members of a busi-

ness firm do not contribute their separate estates to the

partnership. The partners trade simply in their joint
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capacity. But equity does not intervene to settle the

basis of distribution, unless the partners have two

funds. This is a distindl ground of equity, independ-

ent of partnership.^ If there is but a single fund, no

conflidl arises for a court of equity to adjust, and the

Common law prevails, with its theory of a paramount

claim against the firm stock, and an equal title to the

separate estate of the partners. The theory enables

the firm creditors, if there is nothing but partnership

property, to take it all; but if there is no firm prop-

erty, to participate in the distribution of the separate

estate with the separate creditors.'' The right of the

separate creditors is a dodlrine of Chancery, where a

joint creditor is not permitted to exercise his legal

right except upon terms.. The right of the firm cred-

itors, as a paramount class, was asserted, and the re-

stri(fbion was made only as a matter of grace to the

separate creditor. The right of pre-eminence existed

at law, and might be enforced.

It is the refusal of the Common law to let individuals

trade in the capacity of partners, without also trading

in the same transa<?bion as individuals, that gives to a

partnership, at Common law, its eccentric features. A
partner pledges not only the contribution which he

makes to the firm stock, but his individual fortune in

addition, by every firm engagement. As he cannot adl

in the capacity of a partner simply, but also adls as an

individual, no distindlion can be drawn between his

liability as a man and his liability as a partner. Had
the Common ,law adopted the universal partnership

of the Civil law, in its full extent, and prohibited any

dealings by a partner, except through the firm, the

collision between joint and separate creditors would
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not have occurred, for there would be no separate cred-

itors, and no equity of a partner against a firm creditor.

A partner may, however, adl, at Common law, on

his separate account. He is not merged in the firm,

as he is in a universal partnership by the Civil law.

The right to adl independently of the firm, enables

him to create liabilities, which charge his separate

estate alone. Equity treats the debts incurred by a

partner on his separate account as the primary bur-

den of the separate estate, a principle unknown to

the Common law, and only recently acknowledged as

a right. At the Common law, joint and separate cred-

itors stood upon an equal footing in reference to the

separate estate, for the partner's personal obligation

was the same in both cases. The prior execution took

the fund. The Common law extension of the firm

estate, so as to include a partner's separate property,

which he did not contribute to the firm, and to sub-

jedl it to the claim of firm creditors, is rejected by

equity, if the privilege conflidls with an independent

right against the separate estate. The theory which

charges a partner as an individual, and binds his sepa-

rate estate for a firm indebtedness, is recognized in

equity only when the demand does not clash with a

claim against the partner which arises out of an indi-

vidual transadlion.

1. "That a contraft whicli enables the parties to keep a class of their
"creditors at bay, and yet retain the indicia of ownership, should not
"have been deemed within the statutes of Elizabeth, is attributable
" exclusively to the disposition universally manifested by courts of
"justice to encourage trade." Gibson, J. C., in Doner v. Stauffer, i

Pa., pp. 203-4 (1829).

2. Separate execution creditors take theproceeds and thepurchaser takes
thefirm, stock. B&C, partners. D^^a/^ had separate executions against
C, and, II August, 1825, levied on the partnership property. A etal.

had separate executions against B, and leyied on his share. The firm
property was sold, under these and other executions, to E, for $4,779.
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A feigned issue was granted, to find out who was entitled to the pro-
ceeds. D et al. claimed half the fund. A et al. offered to show tiiat,

I, firm was insolvent at date of D's levy ; 2, C had no interest, and, 3,

B was entitled to marshal assets in relief of his liability.—Judgment
for D el al. affirmed. Gibson, G. J.: "They (the firm creditors) can
'

' interfere af all, only on the ground of a preference which has regard
"only to the partnership , effedts, and these have not been sold; but
"only the subordinate interest of the partner, which was, stridlly
'

' speaking, his separate estate. Their recourse, therefore, is neces-
" sarily to tlie property in the hands of the purchaser. Now had the
"sheriff sold the interest of but one of the partners, the execution
"creditor would have clearly been entitled to the proceeds. But al-
" though he sold the whole stock at one operation, on separate exe-
" cutions against both, there was, in contemplation of law, a separate
" sale of the interest of each. What then would have been the effeft,

"had these sales been made consecutively? The first, in the order
"of time, would have passed the interest of the partner, subjeAto
" the equity of his co-partner, and the execution creditor would have
"been entitled to the price. But this equity, together with the re

"maining interest of the other partner, would have passed by the
'

' succeeding sale to the same purchaser ; the execution creditor, in
"that instance, also taking the proceeds. * Here * where the
" shares of the partners are united in the same purchaser, every sem-
" blance of partnership equities is at an end. As regards the goods in
"the hands of the purchasers, this is conceded." Doner v. Stauffer, i

Pa. Rep. 198 (1829).

"I think," said Judge Sharswood, in criticizing the case, "alto-
"gether too much was concededwhen it was conceded that the goods
" could not be followed into the hands of the purchaser. The sheriff
" proceeded irregularly in selling as he did the effe<fts of the firm under
" the separate executions against the partners. But that made no dif-

"ference; he could make no better title by lumping the sale; than
"the writs of execution separately taken authorized him to make.
'

' Had he sold consecutively the first purchaser would have bought the
" interest of B subjecft to the joint debtors. The price would be pro-
" portioned to the hazard. It is agreed, however, that by so buying
" he did not assume the joint debts so as to become personally liable.

"The goods themselves, whether in his hands or in the hands of the
" other partner, would be liable to execution for the joint debts."

Judge Sharswood has traced Judge Gibson's mis-
conception to its source, and shown that the partner's

equity is founded, not upon the partner's share in

the joint property, but upon his unlimited liability,

which charges his separate estate. The equity enables

him to marshal the firm assets for the discharge of his

liability. The obj edl, aswell as the purpose, is to relieve

his separate estate, which was not contributed to the

firm stock, and is, nevertheless, made to answer for firm

debts by reason of the unlimited liability imposed by
law upon a partner for all firm engagements. The
equity does, not depend upon, and is not fed by the part-

ner' s interest in the joint stock, but springs from and is

fed by his separate liability for firm debts. The equity,
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therefore, is not a vendible commodity. No one is in-

terested in buying exemption from a liability to which
he is not exposed, that is, from another man's debts.

In his exposition of the case, Judge Sharswood said

:

"On the sale of C's interest, what passed? The C. J. says, His
"equity to have the joint property applied to pay the joint debts,

"together with his remaining interest. I confess, this is wholly
"unintelligible to me. I cannot conceive of this equity being a
"saleable interest at all, of what value it can be to the purchaser, if,

"as the opinion holds, all claim of the joint creditors on the goods is

"gone by the second sale, and the purchasers hold them clear and
" discharged, while, however, B &C still remain personally liable for

"the partnership debts. Nor can I understand how on the sale of C's
"interest, B's equity should be so entirely left out of view. He still

"remains personally liable for the debts of the firm, notwithstand-
"ing the sale of his interest,, and his equity is equal to C's, to have
"them appropriated to joint debts. I should say then that under
"the second sale of C's interest, what passed and what alone passed,
"was his share subjecft to the joint debts, exactly what passed under
"the first sale of B's interest. I should say also that the goods
"themselves would be subject to execution at the suit of tLe joint

"creditors, or the proceeds of them in the hands of the purchaser
"to attachment. If either of the partners were sued, or made to

"pay out of their other property any of the joint debts, I should
"think they would be entitled to subrogation in equity against
"the joint effe<fts. But the praAical operation of the doftrines set

"forth in the opinion in IJoner v. Stauffer would be that the pur-
" chEiser, though buying an incumbered title under the first execu-
" tion by the legerdemain ofa second sale under an execution against
"the other partner, is thereby vested with an absolute unincum-
"bered title without paying for it, or what is worse, if the second
"purchaser is a different person, he gets a clear title, and by the
"same title clears the title of the first purchaser. Thus, by this pro-

"cess, the separate creditors of the partner last sold out get the full

"price of his share discharged of the debts, though lie may be enti-

"tled to little or nothing after the debts are paid, and his partner's

"interest which has been sacrificed by a sale incumbered with an
"uncertainty may be by far the largest. A decision to put the inter-

"est of the partners, as well as the joint creditors, so completely at

"sea, to the mercy of the winds and waves I think, I hope at least,

"will never be made." Mss. Lectures at the University of Penhsyl-
"vania.

Judge Sharswood in this critique discloses his pro-

found and accurate knowledge of the partnership rela-

tion. To detedl and point out the reason upon which
the partner's equity is founded, in spite of the mislead-
ing decisions upon this questio vexata, reveal his origin-

al ity,"' not less than do the conspicuous illustrations

of which Mr. Biddle has given a rdsum6 in his address
upon the late Chief Justice of Pennsylvania."
The decision of Judge Sharswood upon the nature

of the partner's contribution to the firm stock is another
example of his insight into the relation. No authorities
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were furnished to guide him in arriving at a conclusion,

but his comprehension of the inherent strudlure of part-

nership, led him, by intuition, to the result which others

had reached only by dint of study and refledlion. (§ 34.)

a. Sheriff's sale ofpartner's share does not pass his equity. B's inte-

rest in B, C & D, sold on execution to E, who brought account. A
attached stock in hands of C & D for C's debt. A, creditor of B, C
& D, claimed payment of iirm debt out of proceeds. Recovered.

—

Sharswood, J.: "The idea which he puts forth (C. J. Gibson in
" Doner v. Stauffer) that the equity of the partner to have the part-
" nership effects applied first to partnership.debts, passes itself on the
"sale of that partner's interest to the vendee by execution or other-
" wise, is a curious illustration of the danger of hunting too far for a
"reason. The equity of the partner is solely grounded on his lia-

" bility for the debts, which continue after his interest is devested,
" and is not transferred to his vendee. As the liability of the partner
'

' to answer personally for all the debts of the firm is not extinguished
"by a sale or devestiire of his interest, so neither is his equity which
"depends upon it. Here Thompson had an equity, of which the
"partnership creditors can avail themselves ; he never gave it up, nor
"did he lose it by the sheriff's sale of his interest. He never con-
"sented to the transfer of the assets to the remaining partners iu
"their new firm capacity."' Brenton v. Thompson, 20 L. I. 133 Dist.

Court of Phila. (1863).

b. The' Judicial Character of Chief Justice Sharswood, an address de-
livered before the Law Association by GEORGE W. Biddi,e, Chan-
cellor of the Association, 1883.

3. 2 White & Tudor's Leading Cases in Equity ; Aldrich v. Cooper,
and notes upon it, p. 228, 4th ed., by Judge J. L Ci,arkE Hare : 1877.

4. If nofirm property, joint creditors share partner's separate estate
with his separate creditors. B & C partners, insolvent, assigned for
creditors, B and the firm to A; C to E. B's separate estate amounted
to 127,241.18, and C also had separate estate. The firm assets were
only 16. 35, which would be consumed in costs. A brought bill against
partners, and joint and separate creditors, to marshal the assets.

—

Firm creditors entitled to separte estate equally with separate cred-
itors. Brock v. Bateman, 25 Ohio St. 609 (1874).

§103.

<?[l)e latD 1)00 rttognt^elr anU cstabltsljeti tl)e partntrs' tstatt as

a joint tenancy.

^\vQ.jus accrescendi applied, and the title survived

in the living partners/ It did not go, as in tenancy
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in common, to the surviving tenants and to the repre-

setitatives of the deceased tenant.^

A partner can convey no title to his portion of the

firm stock, free from the firm claim, although he may,

in the course of business, sell any property belonging

to the firm. Hence, it follows that his interest in the

firm stock will not pass by j udicial sale under execu-

tion issued at the instance of a separate creditor. A
levy is necessary on an execution for each partner's

interest, and a firm levy is requisite to cover the joint

stock. The seizure, or possession, follows the title,

and if a separate execution issues, it covers only the

debtor partner's interest.' The seizure of both part-

ners' interests on separate executions would not carry

the firm title, but leave it unsold, and give to the pur-

chaser of it an incumbered title.* The separate

execution entitles the purchaser under it only to the

debtor's interest after all the firm debts are paid. He
acquires no immediate right to any portion of the joint

stock, and although he becomes a tenant in common
with the other partners, his right is not immediately

available. He must first bring an account, in order to

ascertain if there is any balance coming to his debtor

after all the firm debts are paid, and thus ascertain the

amount of his interest. If a separate creditor pro-

ceeded against the debtor partner's property, the law

prevented him from taking it in execution, and made
him sell only his debtor's interest on a dissolution of

the firm. To ascertain what this ultimate interest,

after the joint estate was ended, might be, the law di-

rected an account.' It was only when the Common law

machinery was found, upon experience, to be inade-
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quate, that the account was transferred and became a

remedy in equity."

The effedl of a legal lien is to prevent the aliena-

tion of the property free from the creditor's claim. If

such a lien were accorded to the firm creditors, the

firm stock would become immutable, and the business

would become impossible. An equitable lien, on the

other hand, adapts itself to fludtuating property. The
creditor obtains a prior right to make his debt out of

the joint stock, in its original shape, and through all

its subsequent transformations. The original fund

may disappear, but that by which it is replaced re-

mains, subjedl to the creditor's claim. This equit-

able lien answers the requirements of the partnership.

The partners may sell the stock and renew it by pur-

chases, but the fund, at all times, remains liable to

the claims of firm creditors.

But while the dodlrine of equitable lien is, theoreti-

cally, sufiG.cient for the protedlion of creditors, it does

not explain, historically, the existence of their rights.

These rights of firm creditors have been recognized

at law from the beginning, whereas the equitable lien

is exclusively a dodlrine of Chancery. The courts

of law secured the priority of firm creditors, not

through an application of the dodlrine of lien, either

legal or equitable, but through the instrumentality

of a joint estate. The joint estate became an addi-

tional debtor, independently responsible to firm cred-

itors. The existence of the estate was a fadl, and the

firm creditors' privilege of recourse to the estate was

not derived from iany contradl between the partners,

but was an original right.

307



§103. Firm Property. Pt. 2, Ch. 6.

The Common lawyers were in the habit of consid-

ering the estate apart from the owner. In their

minds, the property, in its physical aspedl, often as-

sumed a prominence superior to those abstradl rights

and obligations of the owner, which make up the true

legal notion of his estate. As already stated, the

cause of this mental bias was the Feudal method of

dealing with land. The land was the permanent ele-

ment in their social strudlure. The rights of the pos-

sessor, for the time being, never amounted to abso-

lute ownership. Society curtailed his prerogatives

for the benefit of his descendants. The estate was

the continuing patrimony of successive generations.

Land was visible and tangible, the rights of unborn

generations were contingent and shadowy. Natur-

ally, therefore, the mind of the Profession uncon-

sciously gave to the land in its corporeal manifesta-

tion prominence over the abstract rights of uncertain

and non-existent persons. A good illustration of

this tendency is the effedl of a judgment against co-

debtors. After land was subjeded to the claims of

creditors, and it was admitted that these claims would

survive against the land after the death of the debtor,

the distindion between the owner and the land still

remained, to mould a creditor's rights. Ordinarily,

the obligation of the debtor is the primary thought,

and the liability of his property exists only for the

purpose of satisfying that obligation. If the obliga-

tion ceases, the property is freed from the creditor's

claim. If one of two judgment debtors died, his per-

sonal obligation was extinguished, his personal prop-

erty, therefore, was relieved from liability to the cred-

itor, and the debt survived against his co-debtor
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alone. But if tlie deceased debtor had been tbe owner

of real estate, the judgment still remained a lien upon

bis land.' Tbe reason for this diflference was that,

while the personal property did, the land did not, rep-

resent the personal obligation of the deceased debtor.*

The land was itself an independent debtor. Further

evidence confirming the proposition that the land,

even when subjected to debts, did not represent the

personal obligation of the debtor, is found in the

following circumstance: A joint debtor was liable, in

his individual capacity, for the full debt, and while

the judgment was joint, the execution was always

several, and might issue against his personal estate

for the full amount due. Not so with the land. A
joint debtor's land was liable only for his aliquot part

of the debt, and the execution must issue against the

lands of all the joint debtors simultaneously, in order

that contribution might be more surely enforced.

The habits of thought, thus formed, paved the way
by easy transition, to the notion of a firm fund as a

separate and continuing debtor, independent of the

original contrail between the partners and of their

subsequent adls, either in charging the fund itself, or

in dealing with their title to it. The reason why this

statement has the appearance of novelty at the present

day, is because lawyers have outgrown the habits

of thought, which characterized their predecessors.

The lawyers of the present day exclude from their

science the objedls of the physical world, and con-

fine themselves to the classification of abstraA rights

and duties.

The estate of the partners enabled them to trade

in the capacity of joint tenants, and gave the debts
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contradled for the joint estate a prior claim upon it.

There was no lien, as in the case of a right against

land, nor could there be a lien upon stock, which ex-

isted only for sale. A lien would frustrate the ohjeA

for which the estate was created. Analogy makes the

claim available according to the nature of the estate.

The partners are not entitled to the statutory ex-

emption out of the firm assets. The exemption is a

personal privilege, and not a firm claim." The law

makes no provision for a destitute partnership. If

the law provided that the firm should have exemption

for its members, the partners' right against the firm

creditors would be as clear as against the separate

creditors, but the exemption is not given to the firm;

it remains the individual privilege of the debtor.

The title of a partner is recognized at law as co-

extensive with the firm estate. A policy of insurance

given in his own name for firm property, covers both

interests, unless he limits it to his own share.'" He can

maintain an ac^tion for firm propei-ty," or intervene in

proceedings which affedl the firm title."

The bankruptcy proceedings, as originally framed,

recognized the joint estate. The joint and separate

commissions kept the estates distinA, and made the

separate claims subordinate to the firm creditors'

rights." The present administration upon a joint com-

mission does not disclose the operation.

I. Title offirm property remains wiih surviving partner. B & Son,

manufacturers. B died, April, 1882. C, surviving partner, knowing
firm was insolvent, sold stock, fixtures and machinery to D, a creditor,

in payment of firm debt. A et al. brought creditors' bill to set sale

aside.—Dismissed. Legal title to assets survived to C, who is entitled

to exclusive possession and control ofthem, and might sell all or any
part of the property of the firm in payment of its debts. Russell v.

Stroud, 12 W. N. 419, C. P. Phila. (1882); affirmed by S. C. of Pa.
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2. The surviving partner is not an assignee of his de-

ceased co-partner, and does not derive his title by devo-

lution or assignment. He is an original owner by vir-

tue of his joint title, which covers the entire firm prop-

erty. Tremper v. Conklin, § 100, n. 5.

The death of a partner does not revoke the authority

of an agent employed by the firm. The surviving part-

ner succeeds to, or continues, the firm, and he alone can
revoke the authority.
Authority offirm agent not revoked by death ofa partner. B gave

his note, -without consideration, to C & D. They pledged it to A for

a contemporaneous loan. C died, but before his suicide was discov-

ered, F, a clerk, -with authority to draw checks, drew out the firm

deposits in A's hands. The firm was insolvent, and A sued B. De-
fence : Set-off of deposits withdrawn since C's death.—Recovered. A
was a holder for value. E's authority did not end, because the right

to withdraw balance and liquidate remained in D, and because E drew
and A paid the checks in ignorance of C's death. D was the only
one who could except to E's a<ft, on the ground of a revocation of
authority by C's death. Bank of N. Y. v. Vanderhorst, 32 N. Y. 553
(1865).

The joint tenant's release of his share does not bar
execution for a claim, although the release operates as

a merger of the share by relation to the feoffment which
created the estate.

By release of share joint tenant shall not bar execution. A ob-
tained judgment against B, joint tenant for life with C. B released

his estate to C. A took the land in execution by elegit. C assigned

to D, who surrendered to E, the reversioner.—Though release related

back to original feoffment, and gave C title from that date, he took
subject to B's life estate, which the law keeps alive for A's benefit.

A grant byjoint tenant would bind co-tenantwho accepted a release,

although grantor should die, for the release would prevent his taking
by survivorship, and be subject to the grant. Likewise the rever-

sioner, after the extindlion of the tenancy by surrender, takes sub-

jedt to the charge created during its continuance. The Lord Aber-
gavenny's case, 6 Rep. 79 (1608).

3. The partner's right to sell was the ground urged for

claiming that his separate creditor was entitled to attach

firm stock. But the partner's power was to sell for the

firm, and to make the assignment effedlive the attach-

ment should be for a firm claim. Then, though but one
partner should be served, the stock would be liable.

Attachment against one partner takes only his interest. A, in an
adtion against C & D, issued an attachment against C. The firm

failed, and thereafter judgment and execution against C, as a non-
resident, and a sale of his interest to A. C & D assigned for creditors

to B. This a<flion brought to determine who had title to the prop-

erty sold.—The firm assets being insufficient to pay its debts, C's

interest was nothing, and A had no title. As the partner might have
sold the firm goods,' and paid the creditor, it was claimed that the
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law might do so by attachinent. But the attachment was not against
specific property, or against the firm, but against the partner's inter-

est. To render the analogy complete, the attachment should be
against both; one should be served, and brought in, and execution
issued against the firm property. If levied before the assignment,
and sold, the law would have done what the partners could do.

Staats V. Bristow, 73 N. Y. 264 (1878).

4. Firm property cannot be conveyed, eveii by the consent of all the

partners, in payment 0/ their separate debts. B, C, D, E & F, part-

ners, owed A. E and F sold out to B, Ejnd he continued the business

with C and D. B mortgaged his interest in the new firm to G, a

separate creditor, who sold him out and bought in his interest. C
mortgaged his interest to H, a separate creditor, who also foreclosed

and bought in. D assigned his interest, without consideration, to I.

A levied upon and sold the stock. No fraudulent intent was found
against the partners.—Entitled to the proceeds. Assignment of firm

assets for separate creditors invalid, though all the partners consent,

unless the residue is sufficient to pay the firm creditors. They have
no lien, but the firm title is joint, and the sale of a partner's interest

passes no purpart, and does not destroy his equity. If the buyer got
the stock and left the debts on the partners, his equity would be an
iniquity. The sale to a partner is valid, unless the purchaser is in-

solvent, becau:;e he remains liable for firm debts, and the assets are

not put out of the creditor's reach. B, C and D may dispose of the
stock for the payment of their firm creditors, but E and Fmay objeft

to an assignment for their separate creditors. Menagh v. Whitwell,

52 N. Y. 146 (1873).

5. By the English pradlice no sale of a partner's inter-

est is made until an account has been taken, and then the

interest, which is thus expressly subject to all the firm

claims, passes to the buyer, who could never pretend

that he bought any firm property. Place v. Sweetzer,

§ 100, note 6, d.

Partner's vendee no right to possession of partner's individual
moiety, hut limited to account. B & C ran a stage line, owning the
horses and equipment. C sold out his undivided half to A, who sued
for possession of it, or for its value. A obtained a verdidl and judg-
ment for JS960.—Reversed. Sale dissolved partnership, and A not
entitled to co-possession, but only to an account and the value of C's

interest upon a settlement. B was entitled to retain possession for

liquidation. Miller v. Brigham, 50 Cal. 615 (1875).
Attachm,ent offirm property for separate debt a trespass. A & B,

partners, sue!d C in tort for attaching firm property. C j ustified under
a writ against B.—Judgment for plaintiffs. Seizure and removal of

firm property on mesne process, like an execution, a trespass. Sanborn
V. Royce, 132 Mass. 594 (1882).

6. The law recognized the partner's estate of joint ten-

ancy, and when a separate creditor proceeded against

the debtor partner's property, stopped him from taking
it in execution. The law made him sell only the debt-

or's interest on a dissolution of the firm. To ascertain

what this ultimate interest, after the joint estate was
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ended, might be, the law directed an account. It was
only because the Common law machinery was inadequate
that the account became a remedy in equity.*

a. Article on "Executions by separate creditors against
the joint effects of the partnership," by Mr. R. Hutch-
inson, 3 So. Law Rev. 250.

7. Sci./a. mustjoin heir of co-judgment-debtor with surviving debtor,
in order to enforce the debt against land. A had judgment against B
& C, and afterwards B died. A brought a sci. fa. against the sur-
vivor only. Defence : B left lands and an heir, who must be made a
party., A demurred.—Judgment for A, for the judgment is against the
person. Though by statute A may have sci. fa. and elegit to charge
the land, he may eleift to pursue the personalty. IfA eledt to charge
the land, the charge must be equal, and sci. fa. must issue against C
and the heir of B. After judgment on such a sci. fa. A may have^.
fa. against personalty of the survivor, or elegit against the lands of
both. Smarte v. Edsun, i Lev. 30 (1661). See also note 4 to Trethe-
way V. Auckland, 2 Saunders 51. Sir Wm. Harbert's case, 3 Rep. 14.

8. Death ofone oftwo judgment-debtors throws the obligation wholly
upon the survivor. Judgment was obtained against B & C, who after-

wards died. Then judgment was obtained, by default on sci. fa. to

revive against A, the administratrix of B. A brought audita querela,

averring that B had died in the lifetime of C.—Judgment for A, because
tlie debt survived. Had any lands been bound by original judgment,
the charge must have been borne equally by the real estate of each.

Creditor must then have brought a sci. fa. against the heir and terre-

tenants. Lampton v. CoUingwood, 4 Mod. 315 (1695).
In Pennsylvania, land being assets for the payment of debts, the

executor or administrator is substituted for the heir, and the lands of

a deceased debtor may be sold on a judgment against him, without a
sci. fa. to bring in the heirs as terretenants. Commonwealth v. Van-
derslice, 8 S. & R. 452 (1822).

Sci. fa. against surviving, andpersonal representatives of deceased,

judgment debtor. A sued B, C, D & E, and E, dying pending suit, ob-

tained judgment against B, C & D. Subsequently, D died, and A
issued sci. fa. against B, C and the executors of D. Defence: Mis-

joinder of adlion.—Judgment for A. ROGERS, J. : "The real estate is

"bound by the judgment, and payment alone will discharge the lien.
" Although I cannot perceive the propriety of the distincflion, that the

"judgment survives as to the personalty, but not the realty, yet there

"is no question that it has been so adjudged in England and inci-
" dentally in Pa. * If then the judgment be joint, and survives

"against the land, the execution which follows the nature of the

"judgment should be joint also; or, at any rate, agaiiist the same
"persons, against whom judgment is rendered. The objedl of the
" scirefacias '\^ to ascertain the sum due, and for the defendants to

"show cause why the plaintiffs should not have execution against the

"survivors, and the lands of the deceased; for in no other way can he
"have the fruits of his judgment. If these principles be corre<5t, and
"they are supported by the highest authority, this defence cannot
"avail the defendants." Com'wealth v. Mateer 16S. & R. 416 (1827).

9. Are partners entitled to exemption out of firm prop-

erty? If the exemption is allowed, the title of the
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partners is several, and not joint, otherwise the separate

claim for exemption would be subjedl to the paramount
title." The notion that as the partners could, but would
not, divide the assets between them, the sheriff could
make the partition, and set apart the exemptions out

of the allotments, is based upon separate titles and a
severance of the joint possession according to the titles.''

Saying that the exemption cuts out joint, as well as

separate, creditors, means, unless a tenancy in common
exists, that the exemption is a joint, or firm, claim, and
is preferred to the claims of firm creditors. But exemp-
tion has always been recognized as an individual, and
not a firm, privilege."

u. Homestead on firm, land not exemptfrom execution for partner-

ship debts. B & C, manufacturers of tiles, owned in partnership land
on which mill was eredted for the business. C also built and occu-

pied a house on the firm land. A recovered judgment against firm

and issued execution against the land. C claimed that his home-
stead was exempt. B opposed the exemption.—Judgment for A.

Ivand treated as firm assets, and C's interest nothing, after firm debts

are paid. Trowbridge v. Cross, 117 111., 109 (1886).

Partners no exemption out offirmproperty. A obtained judgment
against B, C & D, and levied upon leasehold and machinery belong-

ing to them as partners. B, C & D, who had no separate estates,

claimed the statutory exemptions, but sheriff sold the property,'and
paid the proceeds into court. Court below awarded JJ500 to each, or

one-third of the fund if less than $1,500.—Reversed. Partner has no
separate title to firm property, and, if co-partners sever the joint title,

the exemption attaches by virtue of the contract, and not of the stat-

ute. A's execution took the joint title out of the partners. Gaylord
v. ImhofF, 25 Ohio St. 317 (1875).

b. Partner entitled to exemption out offirm stock according to his

share; which the sheriff may allot if the partners do not. B, the
sheriff, seized and took possession of firm stock. A claimed exemp-
tion, as a partner, out of it, and brought trover against B.—Recov-
ered. Partner entitled to exemption out of his share of firm prop-

erty, and if the partners do not aid the sheriff and divide the assets

between themselves, he may make the apportionment. Skinner v.

Shannon, 44 Mich. 86 (1880

No exemption out offirm stock. B & C, partners in manufadture
of cigars, assigned jomt and separate estates for creditors. Assignee
surrendered tobacco and tools, part ofthe firm stock, to C, who claimed
the property as exempt. Substituted assi^ee sued for breach of as-

signment bond.—Recovered. Property claimed by C belonged to firm
creditors. Prosser v. Hartley, 29 N. W. Rep'r 156 (1886).
Exemption for deceased partner's family out of his share, not out

offirm property. B & C, partners in planting. C died, and D, a
minor child, claimed fi,000 under Revised Civil Code of La., Article

3276, which secured that amount to D in preference to debts contradled
by C.—Disallowed. Firm debts contradted by B & C. Partner's
share subjedt to firm debts : Art. 2823. Succession of Pilcher, i S.

Reg'r 929, La. (1887), note.
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Conveyance by partner to co-partner not withdrawal to cut out lien

creditors. B & C, partners in buying and selling real estate. D at-

tached land of B & C. C then conveyed house and land to B. D
obtained judgment, and, at sale, B claimed premises as protected.

A bought at sale and brought ejediment against B.—Recovered. Lind-
ley V. Davis, 13 P. Rep'r 118, Min. (1887).

ID. A partner's insurable interest extends beyond his share, and covers
thefirm stock. A paid premium for insurance of firm stock, but took
policy in his own name, on agent's assurance that interests of both
A & B would be covered. Defence to A's suit for firm's loss : B's
interest not insured, and A's quota but one-half.—Recovered for the
whole loss. A's interest is co-extensive with firm stock. Manhattan
Ins. Co. V. Webster, 9 Smith 227, Pa. (1868).

Interest covers joint title, unless limited to a single share. A, at

Gaudaloupe, & B, at St. Kitts, made a joint shipment to New York.
A insured the cargo for his account, though the policy covered any
other person's interest, in part or in whole. The ship was captured,
and A's portion condemned, but B's portion acquitted. Insurance
$639.24; A's quota I366. 60. A sued for his half. Defence: Policy
covered B's quota, which was lost.—A recovered but a quarter. I/aw-
rence v. Sebor, 2 Caines 505, N. Y. (1804).

II. Non-joinder of a partner no bar to partner's recovery 0/ insurance.
A & B insured a cargo, which they shipped on joint account with
C. A & B averred, as plaintiffs, an entire interest in the insurance.
Defence : C taken into the joint concern before insurance efiedted.

—

Recovered whole insurance. A & B's interest extended throughout
the entire cargo. Page v. Frye, 2 B. & P. 240 (1800).

13. The title carries the right to intervene or recover for

disturbance, and a partner may contest the seizure or
attachment of firm property.

Partner's joint title enables him to contest creditor's lien on pro-
ceeds ofa sale by the sheriffoffirm goods. A ruled B, the sheriff, to
pay over money raised by sale of C & Co. 's goods. B returned $900,
proceeds and claims against them by D's execution and A's attach-
ment. C appeared against the rule, and claimed an issue upon A's
lien, because A had not sued or served the firm, or its members. A
objeAed to C's intervention for the firm.^Objedlion overruled. C's

title to firm stock authorizes him to represent the firm, to protedl it.

Wynne v. Millers, 61 Geo. 345 (1878).

13. A Digest of the Laws of Partnership, by Basii, Montagu, Esq.,
Chapter VII., i vol., pp. 183, et. seq. : 1822.

§104.

(B:l)£ lau) rqcrteir a tenaiicg in rommon of tl)£ firm proptrtg.

But the suggestion that the partners are tenants in

common, persistently recurs at all points for discus-
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sion, and again calls in question the settled principle

of partnership at the Common law. The explanation

is this : The relation is assumed, despite of history, to

be defined by contradl. The idea of a status, it is

deemed, has been outgrown and superceded, although

partnership was made a fundlion of the Common law

by means of the joint estate. The partners, it is now
said, cannot by contradl join titles, and prevent sepa-

rate creditors from proceeding against the titles as

distindl. In other words, partners cannot, by con-

tradl, withdraw any part of their property from exe-

cution. The rights of the partners, and of their joint

and separate creditors, must be worked out upon the

basis of a contradl. The right of the separate creditor

to his debtor's purpart in the firm property, is pro-

claimed to be equal to the firm creditor's claim against

the debtor's separate estate, and this was formerly the

basis of marshalling assets in Pennsylvania,^ and is at

present the foundation of the bankruptcy rule. The
attempt is to reconstrudl partnership upon a principle

which did not organize the relation at Common law.

It is needless to state that a system cannot be coherent

while the fundamental principle upon which it rests

remains unsettled.

A statute or constitution is sometimes deemed a

mandate that the partner's title to .firm property shall

be 'construed several, and not joint, in order to give

effedl to the enadlment. This construdlion is made

when the exemption of a partner is granted out of

firm assets,^ or a statutory liability for the negligence

of a partner in the firm business is made a lien upon

a specific portion of the firm property as his separate

estate."
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The purchaser of a partner's interest stepped into

his shoes, and became entitled to joint possession

with the other partners. If the sheriff delivered pos-

session of the firm stock, a co-partner could not recover

for the conversion of the firm property, but only for

his half as a tenant in common. An attachment by

a separate creditor is sustained upon the ground that

the sheriff could seize the firm stock and sell a part-

ner's interest, which would be treated as a moiety.

This is according to the theory of a tenancy in com-

mon, or holding by several titles with joint possession,

which would be severed by execution and the purchaser

vested with defendant's title and possession.''

This practice is unsound. The sheriff can, it is

true, seize the firm stock, in order to sell a partner's

interest in it. The execution, a fi. fa.^ required a

tangible thing for it to operate upon.^ But the re-

quirement of the writ being satisfied, the sheriff must

not disturb or remove the stock, and can sell only the

partner's interest in it." The purchaser acquires no

right to immediate co-possession, but merely a claim

to the balance, if any is coming to the partner, to be

ascertained by an account. A distinction has been

made in this respedl between the interest of a general

and of a special partner, and it has been said that a

special partner's share can not be taken in execution.

The sheriff could not seize anything in' which the

partner had an estate, as owner, absolute or qualified.

The special partner's interest was declared to be a

chose in adlion, or a claim, but not a property interest

in the stock." He had handed over the stock to the

general partners, who have the exclusive right to its

possession and control. But there is no reason for
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the distindlion. The special partner is a co-owner,

although his property right is not separate and tin-

trammeled. His interest is not, generically, different

from that of a general partner. On this ground an
attachment could not be laid upon the firm stock for

a claim against a partner. The attachment would
forbid to the firm the use of its stock, and amount to

an exclusion until the controversy was ended. The
purchaser of a partner's share does not become enti-

tled to co-possession with the other partners, because

the sale dissolves the partnership, and the purchaser

is interested only in the liquidation which the part-

ners are entitled to make, unless they are shown to

be unfit.' If the sheriff levies on the firm stock, and

sells a partner's interest on separate execution, the

co-partner cannot recover in trover, because he would

have no claim. Nothing passed but the partner's in-

terest; which was liable to execution.' But if the

sheriff delivered possession of the firm stock, then the

co-partner could recover for the conversion of the firm

property."

1. Note by Judge J. T. MlTCHEl,!, to Northern Bank of Kentucky v.

Keizer, 5 Am. Law Reg., N. S. 75 (1886).

2. Constitution of Georgia provides a homestead for each partner out

ofpartnership property. B & C, partners. They took title, in the
firm name, to a plantation, which they used in the firm business.

They contrafted a debt to A, part in 1871 and part in 1873, for which
he brought suit, and obtained judgment, in 1875. In 1874 they made
a partition of the plantation, which was all the property they owned
iu Georgia, as a firm or as individuals, and conveyed a moiety to

each partner in severalty. Each had his moiety appraised and set

apart to him as a homestead, under sections 2002-3 "^ the Constitu-
tion, which allows Jj2,ooo in realty and $1,000 in personalty. A
levied upon both homesteads as firm property.—Execution set aside.

A partner is as much entitled to take firm property for a homestead
from the firm creditors as his separate estate from his individual
creditors. Harris v. Vischer, 57 Georgia, 229 (1876).

3. Firm property severed by statute imposing liabilityfornegligence
of partner Railroads B, C & D ran in jjartnership. A recovered
iuqgment against B for negligence, and levied on locomotive and car,
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property of the firm. C and D enjoined A from selling, on ground
that B's interest less than debts, and joint creditors preferred to A.—
Decree reversed. R. L. Vt., I3443, subjetft the rolling stock of rail-
roads to execution, for injury by the corporation. B's quota assumed
to be one-third, and that purpart liable. R. R. Co. v. Bixbv, S'i Vt
235(1882).

*^ ^ ^'^^

4. Sheriffmay attach and hold firm stock for partner's quota. A, B,
C & D, partners. C withdrew, and D sold out to E. F, the sheriff^
seized the goods under G's attachment against A, B, C & D, and
under C's attachment against A, B & D. A. B & E sued F for the
goods and damages for the detention. Plaintiffs obtained possession
of the goods after a<ftion brought, and proceeded for damages.—Judg-
ment for defendant. Execution against one partner authorizes sheriff
to seize and hold all or part of the firm goods, to sell the partner's
share in the goods seized, and deliver possession to the vendee, as
tenant in common. An attachment simply anticipates the execution,
and is governed by the same principle. Smith v. Orsee, 42 N Y
132 (1870).

5. Fi. fa. seizes only tangible property, and does not pass book debts
or good-will. Insanity of partner not a dissolution. Partner can't
buy insane partner's interest at sheriff's sale, at least with firm
funds. Sheriff took in execution on judgments against A for ^86,
his interest in A & B, during A's temporary insanity, and sold it at
autftion to B, who paid for it by a check on the firm deposit, and
charged payment to A's account. At time of sale assets were : out-
standing claims ;^2,599 95. 5^.; deposit in bank, ^^1,499 19.?. id.; stock
in trade, ^963 17^. i,d.\ cash, £\^ and the good-will. B treated sale
as dissolution, and carried on business as B & Co. A sued B as part-
ner in spite of sale.—Decree. Purchase by B enured to A. Hel-
more v. Smith, 35 Ch. D. 436 (1885).

6. Purchaser ofpartner's interest at sheriff's sale has no right to pos-
session, and is only quasi tenant in common. A bought a pair of
mares, owned by B, C & D, of B, at private sale after execution had
gone out against B. A also bought the mares at sheriff's sale, and
brought replevin against E, a purchaser of the mares at a subsequent
sheriffs sale of B's interest in the firm.—No title in A to maintain
replevin, which requires right to exclusive possession. A no right
to possession, which belongs to the partners, and is not even tenant
in common. Rensheimer v. Hemingsway, 11 Casey 432, Pa. (i860).

7. Special partner's interest cannot be sold on execution. . B, general,

C, D & E, special partners. Articles provided that, unless C paid at

maturity, certain private notes, and abstained from giving other
paper without co-partners' consent, his interest in profits should
cease, and his contribution be treated as a loan, at 7 per cent. F sued
C on one of the notes, and attached his interest in the firm. Sheriff
sold C's interest to D at public sale, C and D being present, but none
of the stock in view. A, C's administrator, sued D, B & E for ac-

count and C's interest in the firm.—Judgment for defendants. Sale
void. General partner exclusive right to possession. Therefore,
sheriff could not levy on stock in order to sell special partner's inte-

rest, nor deliver possession. Choses in adlion not subjedl to sale on
execution at Common law. Code provides for sale of stock in cor-

porations ; other debts must be collefted by the sheriff, and applied
to satisfaction of the judgment. A special partner's interest resem-
bles a debt rather than stock in a corporation, and, after the breach
of condition, C's interest became a debt by the articles. C not
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estopped by his presence at the sale. Harris v. Murray, 28 N. Y. 574
(1864).

8. Miller v. Brigham, § 103, n. 5, and cases in J 101, u. i.

9. Sheriff who takes possession offirm stock and sells a partner's in-
terest in it, does not convert the co-partner's share. B, the owner of
land, agreed to give C 3-4 of the crop for farming it. C formed a
partnership with A, to farm the land with him, and they shared C's
3-4 equally between them. D obtained judgment against C, and E,
the sheriff, took possession of the crop, and sold C's interest in it.

A sued E for the value of 3-8 of the crop, and obtained jud^eut.

—

Reversed. The sheriff did not sell A's share, but only C's interest,

which was all the purchaser took. Clark v. Gushing, 52 Cal. 617
(1878).

ID. Farrell v. Colwell, \ 100, n. 8.

Sheriff who sells jointproperty on separate execution, liable for
damages in trespass. A & B sued C, sheriff, for trespass in selling
iirm property on execution against B.—Recovered judgment against
C for damages. Bogue v. Steel, 1 Phil'a R. 90 (1850).
Sheriff who sells fir-in goodsfor the separate debt of onepartner, is

liable in trover only for the co-partner's moiety. A & B, partners.
C, a separate creditor of B, issued execution against him, on which
D, the sheriff, sold and delivered to E the firm goods. A sued D, in
trover, for the value of one-half the goods sold. Defence ; Non-
joinder of B. If B not joined, the measure of damages, A's interest
after a balance had been struck on a partnership account—Recov-
ered. A entitled to a moiety of the goods without reference to the
partnership account. The partners hold the stock as tenants in com-
mon. The partner's equity to control his co-partner's share is not a
title upon which he can recover. Walsh v. Adams, 3 Denio, 125,
N. y. (1846).

§105.

^\\t tl)eorii of marsl)ailing assets wcluks tl)e nation of a

teuancB in common.

But the hypothesis of a tenancy in common to ex-

plain partnership, is answered by the fadls, without

any argument. The liability of firm stock for a sepa-

rate debt, is not a principle of any court, and no dis-

tribution is made,/>r(? rata., among all the creditors,

but a discrimination is always made between the joint

and the separate classes. The distindlion of the law,
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whicli classifies the creditors, is recognized as the

basis of all the reasoning about marshalling assets.

It is the admitted advantage at law, of the firm cred-

itor, who can resort to both the joint and the sepa-

rate estate, for the satisfaction of his debt, that has

led to the interposition of Chancery. But even courts

of equity have not deprived him of the privilege, or

attempted to deny his right. They were satisfied,

without giving to the individual creditor the exclu-

sive right to the separate estate, to confine the joint

creditor to the firm assets, when any existed, or, if he

resorted to the separate estate, to make him dedudl,

for the individual creditor, a dividend equivalent to

the dividend declared out of the joint estate.

The individual partners, being liable for the firm

debts not less than for their individual debts, may
be held by the joint creditors. The only restridlion

which can be put upon the exercise of their right, by

a court of equity, is confining them to the joint fund

in the first instance, so as not to deprive the sepa-

rate creditors of their only fund. This is the ex-

tent of equitable interference. But the allowance of

what the joint creditors had received from the firm

assets implies that the separate creditors also share

the joint assets with the firm creditors. They might

not share it in the first instance, but the moment the

separate estate is touched, they assert the right of par-

ticipation in the joint funds by relation. They date

back to the division of the firm assets, and make the

division not only of them, but of the whole consoli-

dated fund. Though the participation of the separate

creditors in the partnership assets is contingent upon

the joint creditors coming in upon the separate estate,
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it is none the less a sharing, by the separate creditors,

of the joint estate. This sharing,, however, is based

upon no independent right, or equity, but is a conse-

quence of the control, by Chancery, of the exercise of a

legal right, which it has no jurisdiction to take away.

If Chancery should attempt to accomplish this result

upon equitable principles, and stay the joint creditors

with a joint fund from resorting to the separate estate,

the only means of enforcing their abstention is by

making them share the joint estate with the separate

creditors.

As the effedl of the condition imposed by equity

upon the joint creditors, if they resorted to the sepa-

rate estate, was to make them share the joint estate

with the separate creditors, the right of the firm cred-

itors, though not taken ajway, ceased to be an avail-

able privilege, except when the dividend of the sepa-

rate estate exceeded the rate of the joint estate. The
firm creditors have the right, at law, to come in upon

the separate estate. They woiild share it equally,

with the separate creditors. As the separate credit-

ors never had any claim upon the joint assets, they

could not ask any allowance out of that fund, and, of

course, no account would be taken of what the joint

creditors had receiyed from the partnership estate.

Both sets of creditors would start as equal claimants

upon the separate fund, and be entitled to an equal

distribution of it. Chancery, therefore, by the terms

which it imposed upon the joint creditors, stripped

their right of half its value. The other half M^as in

danger of being lost by the lack of an accountant,

who could credit to each partner's interest the proper

proportion of the dividend obtained from the joint

322



Pt. 2, Ch. 6. Firm Property. §105.

stock, and carry it to tlie credit of the separate cred-

itors upon the different separate estates before permit-

ting the joint creditors to participate in the division

of the separate estates. The intricacy of the prob-

lem, which must be solved, in order to equalize the

quota which each creditor was entitled to receive out

of the combined funds, led Chancery to adopt, on

account of its simplicity, the 'rule of convenience,'

which confines each class of creditors to its own estate

in the first instance. The surplus of either estate,

after its special creditors are paid, remains, as at law,

the property of the creditors of the other estate, as

each class has a cross-remainder in the surplus.

The joint creditor's right is not extinguished; it

is subordinate to the right of the separate creditors,

when both have estates for distribution. The allow-

ance of proof by a firm creditor, against a separate

estate, establishes a right, which may be controlled in

its exercise, but cannot be denied as a prerogative.'^

The duty, which correlates with the right, exists as a

liability, recognized and imposed by law. The exer-

tion of the right is not interfered with, except when a

joint fund exists.' Then, as the firm creditors have

an estate which is exclusively appropriated by law

to the satisfaction of their claims, the separate estate

is reserved for the individual creditors. No excuse

for limiting the firm creditors to their own fund exists

until such a joint estate, which is available for them,

is forthcoming. They are postponed for the conveni-

ence of distribution, but no embarrassment arises,

unless two funds are to be shared, in common, by
different sets of creditors. The liability of the sepa-

rate fund for joint debts is never denied, as a legal
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principle. On tlie contrary, it is asserted as indis-

putable.'' If the several creditors had a primary right,

or an equitable lien, no law could deprive them of

recourse to the separate fund in the first instance.

Any legislation which frustrated the resort, would

interfere with a vested right, or would take away a

security from the proprietor. The law would make

compensation for such an appropriation. It would

never be done by construdlion, or implication. If a

statute should be held to deprive the separate credit-

ors of such a recourse, it would show that no right

existed, but simply a privilege, which the law gave

for its own convenience of administration. Therefore,

no legal right is violated when the joint creditors, in

the absence of a joint fund, share the separate estate

on an equal footing with the separate creditors.

I. The history of marshalling assets shows a contrariety

of views in reference to the partner's title to firm prop-

erty. At first, the firm creditors took the joint assets,

and came in upon the separate assets with the separate

creditors, though not until the separate creditors were
allowed a rate equal to the partner's quota of the joint

estate.
Upon distribution ofjoint and separate estates, separate creditors

may deduSl, by way ofpreference, from separate estate a. rate equal to

dividend received by firm creditors out ofjoint fund on account of
separate partner's share. B & C owed debts as partners, and B was
indebted to A on bis separate account. B died, and bis administrator

c. t. a. had in his hands, for administration, some private property of

B, and also some partnership property of B & C, but not enough to

pay the partnership debts. The question submitted to the court was
whether the separate property should be applied first to the payment
of the debt due to A, or whether the firm creditors should come' in *ro

rata.—Opinions were delivered seriatim: The majority : The h.& of

19th April, 1794, gives creditors of the same nature an equal share in

the intestate's estate. The creditor has a legal remedy against each
partner for the whole debt. If B were alive, creditors of the firm

might levy their whole debt on his separate estate. It is.the partner's

equity that neither has a right to withdraw anythiiig from the joint

stock and apply it to his private purposes until the debts . are paid.

The separate creditors are entitled to insist that the joint creditors,

after having exhausted the joint stock, shall not take the separate

estate until the separate creditors are made even, according to their
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debtor's share, because, e.g., one-half of the joint stock was received
from the individual partner's estate. Ihe baiance is shared equally
between the joint and separate creditors. The joint creditors gave
credit to the nrm, and the separate creditors to the individual part-
ners. The joint creditors alone contribute to the joint mass, while
both contribute to the separate estate. No credit is given to the
partner which would create a lien ; the partner might sell the next
minute. The joint creditor's equity is not a lien; but firm stock is

independent, and in addition to an equal right against the separate
estate. The decision assumed the partners' shares to be equal, and
the joint creditors, having received a dividend of twenty per cent,
frorn the partnemhip fund, have therefore received ten per cent, from
B's estate. A, the only separate creditor, was entitled, therefore, to
ten per cent, before the joint creditors could share B's separate estate
with him. Gibson, J., dissented. Each fund should bear the burden
of its own debts, and if the firm creditors can come on the separate
estate, after the separate creditors have received an equal rate, the
separate creditors suould come in on the firm assets, when they are
the largest. Bell v. Newman, 5 S. & R. 78 (1819).

2. Proof involves not only taking part in the eledlion

of an assignee, to distribute the fund, but also the ex-

tinguishment of the partner's debt by his discharge in

bankruptcy. The right to prove is, therefore, an ac-

knowledgement of the partner's liability to the full

extent of his resources for the firm debt.
Under Bankrupt Acft of 1800, ?6, a provision that "the discharge

"should not affedt any person liable as partner with the bankrupt,"

established the joint creditor's right to prove against the separate

estate of a bankrupt partner. Tucker v. Oxley, 5 Cranch 34. The
A(ft of 2 March, 1867, § 33, contains a provision to the same efi'edl

:

"No discharge shall release discharge or affefl any person liable for

"the same debt with the bankrupt * as partner."

Joint creditor-may prove against bankrupt partner's separate estate.

B was adjudged a bankrupt. He had a partner, C. D, who was a cred-

itor of B & C, proved his claim, and voted for E, .
as assignee. A, who

was a separate creditor of B, proved his claim, and voted for F as

assignee. As there was no election, the Register appointed E assignee.

A excepted to D's proof, and demanded the appointment of F. Upon
certificate to court—Proof sustained. The several liability exists as a

cpnst)Ltu,ent of a joint debt, and, therefore, proof allowed by a joint

creditor against a separate partner, although no participation until

separate creditors are satisfied. In re Webb, 16 Nat. Bk'pt Reg'r, 258

(1875).
Judgment-creditor ofafirm, after exhausting its assets at law, may

proceed against the separate estate in equity. B conveyed his real

estate, through a trustee, to his wife, and she conveyed it to his father.

A brought bill, as judgment-creditor of B & C, against B, his wife and
father, to set aside conveyances and take land in execution as B's

property. The defendants demurred, because, i, C was not, and, 2,

B's wife was joined, and, 3, firm assets had not been exhausted.—Over-

ruled. No cause alleged or relief asked against B. Wife a party to

firaud. A has a right at law, by virtue of his judgment, to seize B's

separate estate, and equity enforcfes the legal right. He need not

prove firm's insolvency, butsherifif's return of 'no goods,' shows that

325



§io6. Firm Property. Pt. 2, Ch. 6.

he has exhausted the firm assets and his remedy at law. Randolph v.

Daly, I C. E. Gr. 313, N. J. (1865).

3. Brock V. Bateman, ^ 102, n. 4.

If no joint fund for distribution, firm creditors share partner's
separate estate with his individual creditors. B & Sons, bankrupts,
left no more assets than were suificient to pay the costs of proceedings.
B had separate assets. A, assignee, claimed to come in with separate
creditors of B.—Allowed. \ 36 TJ. S. Bankrupt A<Sl, 1867, does not
alter the law. In re McEwen, 12 Nat. Bankruptcy Register 11 (1875).

B, who had bought out his co-partner, C, assigned for creditors. No
firm assets, and C insolvent.—Firm creditors admitted to share B's
separate estate with his individual creditois. Alexander v. Gorman,
7 A. Rep'r 243, R. I. (1886).

4. An attachment is allowed, even for a firm claim.
Attachment lies against a partner on a firm contrail for his sepa-

rate property. B issued attachment against A, who was a partner
with C, in Georgia, but a citizen of . The declaration was against

A alone, on a firm account. A moved for a non-suit, based on the
non-joinder of C.—Refused. Code, 1 3276, permits attachment agaiT"=t

a partner, if limited to his separate property. Connon v. Dunlop, 04
Ga. 680 (1880).

§106.

S[t)£ partner's eqnitg is bestgiiei> for ti)e protettion of I]i3 sepa-

rate estate, aub betomes tl)e founbation of firm crebttors' rigljts.

The partner's equity originated in the self-interest

of the man, as opposed to the partner. That motive

induced him to force his co-partner to apply the firm

funds to the firm debts. The stock was devoted to

their payment, and could be used for no other pur-

pose. Though this was the separate partner's work,

done for his own individual benefit, the result was a

distindl advantage to the firm creditors, who were to

be paid out of the funds thus bound by the partner's

equity to their claims. The destination enured to their

benefit, and fixed the character ofthe partnership stock

in correspondence with the nature of the partnership

title. As the firm title was one and indivisible, so the
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firm stock was devoted to a single and special pur-

pose. The cliaracfler thus stamped upon the firm

stock, by the partners, became indelible. The part-

ners themselves, though they all united, could not

change the diredlion which they had given to the

stock, to the creditor's detriment. An independent

and paramount right has been created by the part-

ner's equity, which dissolution itself would not dis-

turb. This right created a new party, with whom the

firm must settle before it could dispose of its goods.

The creditors were not threatened until insolvency

intervened, and, therefore, while the firm was solvent,

the partners could dispose of the stock as they pleased.

If Chancery should exercise control while the firm was
solvent, it would take the management of all the part-

nership business of the country. But when insolvency

occurred, the rights of creditors would be impaired by
an alienation, unless for full value.' How, if all the

parties unite in applying a portion of the firm stock to

the payment of a separate partner's debt ? This would

be applying the firm assets to extinguish a separate

partner's liability, but it would not relieve him. He
would be liable to a firm creditor, who might have been

paid with those assets, but was not. It is just the same
to him, whether his liability is extinguished by pay-

ment of a joint, or by payment of a separate, creditor.

Ifhe could prefer a creditor, he might satisfy his prefer-

ence by diredling which creditor should be paid. But
the law says : Adhere to the position you have taken,

and to the estate which you have created, and be con-

sistent with yourself. As the law denies to your part-

ner a title which will enable him to convey any estate

in the firm goods by means of sales not made in the
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course of the firm's business, you shall not, wliile

enjoying this protedlion, unite with him to accomplish

a divertion of the firm stock from its original purpose,

to the prejudice of your creditors. As persons hold

themselves out as partners by their adl, and by the

legal efifedl of their contracts, so have the partners

held out that the firm assets were irrevocably devoted

to firm debts. Creditors, knowing the interest which

led to the announcement, and relying upon the pledge,

are protedted. The partners might, as between them-

selves, rescind the contradl, and appropriate the stock

to their own individual use. But if they were honest,

they would gain nothing by the divertion, and by pay-

ing separate, instead of joint, creditors; for the joint

would then become separate. The law, however, says

that they cannot revoke the pledge, without an equiva-

lent. The offer was made for the partner's own benefit,

but the pledge was accepted by the creditors, for their

own sake. The bargain cannot be broken, except by

the consent of both parties. The attempt to do so by

the partners is a fraud upon the creditors, which a

court of equity will enjoin.''

The partner's equity is his right to have the firm

assets applied to the payment of the firm debts, in

exoneration of his separate estate. This prerogative,

though styled an equity, is, in fadl, a legal right. It

is a constituent of the partnership contradl, and an

element of the firm estate. It distinguishes a trade

partnership from the brotherhood omnium bonorum:

Without it, the contribution of a partner might, at

any time, without his consent, be diverted from the

joint purpose to the private relief of his co-partner,

and his separate estate might, in this way, be drawn
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in to supply a deficiency in the firm fund by the arbi-

trary adl of his co-partner. The equity is a principle

for the adjustment of the interests of the partners be-

tween themselves. This adjustment is made neces-

sary by the individual liability, which the law im-

poses upon each partner, in spite of hirdself, and

charges upon his separate estate, as the result of

every firm obligation. Properly considered, the equity

is not the source of the creditor's rights, but the means

employed by the partners to restore among themselves

the equipoise disturbed by the creditors in the pursuit

of their legal rights.

Upon what does the partner's equity rest? Is it

founded upon his interest in the partnership property?

If so, a sale of his interest would carry with it the

equity. The interest in the property would feed the

equity, and when the source of supply was cut off,

nothing would remain to sustain the ofispring.''

When, therefore, a partner sold his interest in the

firm, he would lose his right to require the application

of the firm funds to their original purpose. He would

be left with his separate estate at the mercy of the:

firm creditors, without any means of compelling his

successor in the possession of the firm stock to dis-

charge the old firm debts.''

Now, take the other, and the correA, view, that the

interest is one thing, the equity another and a differ-

ent thing. Then there is no necessary connedlion be-

t-w^een the two rights. They may be severed and ex-

erted, either together or apart. The two may be not

only disparate, but antagonistic. The interest is a

joint-property right. The equity springs from the

ownership of separate property. The partners are
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liable in their separate estates for the firm debts. The
interest of the partners in the firm property protedls

itself But the interest in their separate estates must

be guarded by an equity, which entitles them to have

the firm assets applied to the payment of the firm

debts. The liability, which extends over the entire

individual estates, must be restridled to its appropri-

ate fund. The equity of the partner, therefore, springs

out of his separate-estate liability. His separate estate

might be exhausted in satisfying the firm creditors.

He has, therefore, an independent right which gives

him a motive to compel his co-partners to appropriate

the partnership stock to the payment of the firm debts.

Their payment,, while an obligation of the firm, is a

release of the separate estate. Every payment out

of the firm assets exonerates, to that amount, the

partner's separate estate. The object of the partner

is not to have his separate estate charged with firm

debts. If he sells his interest in the firm, his liabil-

ity is not gone. He remains still a debtor for the firm

debts to the joint creditors. His equity is now his

only reliance. While a partner, his rights of control

enabled him to protedl his separate estate by appro-

priating the firm funds to the payment of firm debts.

Now, that he has left the firm, his immediate right

of intervention and control is gone, with his propria-

tary right as a partner. His right, as an individual

and independent proprietor, would be put in jeopardy,

unless his right to see that the firm assets were not

misapplied, survived his connection with the firm.''

At Common law, the exemption of a deceased part-

ner's estate from liability dispensed with his equity.

As he ceased to be liable for firm debts, he did not
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need any equity to protedl his estate. But when
Chancery allowed recourse to his estate, the necessity

for a corresponding equity, to protedl it from being re-

sorted to, while firm assets existed, was re-created, and

was given to him. The executor was vested with the

equity, on behalf of the estate.^ This privilege was

independent of the deceased partner's interest in the

firm, for it continued in the executor after he had sold

the interest to a third person.^ The right, therefore,

did not depend upon the interest which might have

resulted to the estate had it remained part of the in-

heritance.

Consider for a moment the consequences of basing

the rule that firm assets constitute a fund for the pay-

ment of firm debts, upon an interest, instead of upon a

liability. The notion that the partner's equity is a per-

sonal privilege, which he may waive or assert at his

caprice, enables him to cut out the firm creditors at

any instant. The partners agreed to assume an indi-

vidual debt, if execution were postponed. They were

precluded, by the agreement, from setting up an equity

to have the assets appropriated to firm creditors. The
agreement barred the lien, or equity, of the partner.

Though the stock remains liable to seizure, at the in-

stance of firm creditors, until it is actually sold, yet

the firm creditors may be cut out from access to it.

The mere bargain, to dispose of the assets, will be

sufi&cient to prevent their executions from taking

efifedl. The parting with his equity by a partner, is

more efife($live than the disposal by an owner. If the

owner agreed to sell his property, but, before the sale

was actually efifedled, an execution was levied upon

the property, the sale could not take efifedl, except
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subjedl to tlie execution.' The partners, though., as

owners, they could not dispose of the stock by a diredl

bargain, and cut out a firm creditor, may effedt the dis-

position, by an indirect bargain, and cut him out alto-

gether. The process is simply for the partners to

renounce their equity, and the effedt of the renuncia-

tion is to convert the joint into separate assets. The
agreement to assume the individual debt, if execution

were postponed, is treated as a lien upon the partner's

equity, and by means of it, is advanced over any lien

of a firm creditor.'

The partners could, by a waiver of their equity, em-

ploy the firm funds in the furtherance of an individual

purpose; they might, by original agreement, leave the

entire firm stock in the hands of one partner, as his

personal property. They would then have formed a

partnership, and have sheltered the entire firm capital,

on which they traded, from the prior claims of firm

creditors. The whole idea of waiving the partner's

equity is inconsistent with the theory of partnership.

Men are often made parties by operation of law, with-

out their consent, at the instance of their creditors.

How much more, therefore, shall they be forbidden to

renounce any rights which the creditors may enforce

for their own benefit. It is the creditors who regulate

the rights of the partners, and not the partners who
regulate the rights of the creditors. The attempt to

divert firm property and appropriate it to any other

objedl, would be a fraud upon the creditors. The as-

sertion of any individual right, until the firm creditors

are paid, would be inconsistent with the partnership

created by law. To make such a partnership depend-

ent for its existence and its terms upon the caprice of
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tlie partners, would destroy it altogiether, as a creditor's

partnership, and reduce it to a partnership between the

partners.

The sale on a separate execution conveys only the

partner's interest, which is subject to all claims against

the firm. The aggregate interests of all the partners

are also subjedl to the same firm liability, and a pur-

chaser of each and all the partners' interests take a

title encumbered with the firm debts. No specific

property passes by the sale of the partner's interests,

either separate or combined. Where, then, does the

stock go? It remains the property of the firm, and

can be got out of the partnership only by an adl of

disposition performed; by the firm, or by legal pro-

ceedings on behalf of firm creditors. If the partners

conveyed the firm property, it would pass, because

they, as the proprietors, exerted the dominion vested

in them. Whether the conveyance would be a fraud

on their creditors is an independent matter. The
conveyance of interests never could pass the stock.

The partner's equity is the key to the situation, and

his equity is held, in Pennsylvania, to pass with his

interest. The last partner's conveyance, therefore,

of his interest, carries with it the creditor's last hold

upon the partnership stock. Judge Gibson evidently

considered the partner's equity as his separate estate.

The assertion of it enured to the benefit of the firm

creditors, but if the partner did not volunteer to exert

his equity, it remained his individual right, and be-

came extindl when his interest, which fed it, was

gone. The liability of the partner, which still con-

tinues after a sale of his interest, for the firm debts,

was overlooked as the foundation of his equity. The
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interest whicli lie had in the stock was regarded as

the foundation for his right to exert a control over the

disposition of the stock. The equity which springs

from the separate liability, and guards the individual

estate, was left out of account. When the interest

was lost, no basis, it was thought, is left for a part-

ner's intervention." True enough, he is liable to firm

creditors, and to individual creditors. But the two-

fold liability makes him neutral between the conflift-

ing claimants. He has no right to do anything

to favor one class of creditors over the other class.

He must let the liabilities stand just as the law

imposed them. It is equity, however, to exonerate the

separate estate, by applying the firm assets to the

payment of the joint debts. If the partner should

satisfy the firm creditors out of the stock, they would,

to that extent, be out of the way, and the separate

creditors relieved of that amount of competition. No
one would be harmed by keeping a resort to the firm

fund, which would otherwise be lost. The sale of the

interest would, it is true, yield more by reason of its

passing the partner's equity, but this would be using

the equity, not as a protedlion for firm creditors, but

as a sword, to slay them. The equity could not be

used to effedl a dispossession of the firm creditors.

The proceeds of a sale of the partner's interest are

separate estate, and his equity is treated as if indis-

solubly connedled with his interest, and sold with it.

The equity, on the contrary, is independent of the

partner's interest, and does not pass by a sale of it.

The equity still exists, to protedl the separate estate,

and enures to the benefit of the joint creditors, who
are entitled to avail themselves of it. The stock is
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subjedl to a lien, wliich belongs to the firm creditors.

The conveyance of their interests by the partners

would not effedl the stock, nor its incumbrances."

I. How does the theory of joint tenancy affedl the alien-

ation by a partner? The disposition is subjedl to debts,

unless in the course of trade, and in all other cases,

enables the joint creditors to enforce an equitable lien.

If a partner sells his interest in the firm, nothing
passes by the sale but the seller's share, after the estate

and its liabilities have been settled.* If the partner
sells out to his co-partner, the share passes, subjedl to

the firm debts. The joint creditors should treat the
conveyance as a fraud, if intended to sever the joint

title and convert the firm property into separate estate.

"

a. Partner's interest in execution only balance afterpayment offirm,
debts. B & C, brickmakers', sold out to A, for |2,5oo, and let him
brick-yard for one year, at Jioo rent. Reciting sale and lease, it was
agreed the same day that A should carry on business in his name,
advance jf2,ooo, and furnish everything necessary; that he should
employ B, at j!2.25, and C, at %2.(x> a As.y, that A should receive

J2,ooo a year, and lawful interest on his advances, and that he should
reconvey everything when B & C repaid him above sums and an old
mortgage. D, an individual creditor of B, levied on the chattels,

andA enjoined sale.—Maintained. If B a partner, firm debts double
amount of assets, and take precedence. Atwood v. Impson, 5 C. E.
Gr. 151, N. J. (1869).

b. Partner's appropriation, while insolvent, offirm assets to payment
ofseparate creditors afraud onfirm creditors. B & C partners. In
1874, D took B's notes for loan of |2,ooo; in 1875, C's note.for loan
of ^4,706. 7th January, 1881, B & C indebted to D & E, |i4,ooo, and
to A et al., Ji3,ooo, conveyed firm R. E. to D, in part payment of
said notes, and assigned other assets, first to pay D & E in full, and
then A et al. pro rata. A et al. obtained judgment, and on return of
nulla bona, brought bill to avoid conveyance, as a fraud on them.

—

Decree. Assignment equivalent to bankruptcy, and conveyance,
while insolvent, a gift to separate creditor. Though firm creditors

no lien on firm assets, entitled to set aside conveyance for fraud.

Goodbar v. Gary, 16 Fed. Rep. 316 (1882).

Menagh v. Whitwell, \ 103, n. 4.

If the partner sells out to his co-partner, who agrees

to pay the firm debts, the seller can compel him to apply
the assets to such payment. The sale devested the part-

ner's property interest, but was made subjedt to the firm

debts, so that the partner would continue interested in

the payment of them, in relief of his liability and for the
benefit of firm creditors.

The confusion has arisen from a joint sale by both
partners. Although each sells subject to the joint title,
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which is paraiDount to the several titles, the sale by
both leaves no representative of the estate, and unless
it is insolvent, no court has jurisdidlion to take charge
of the hereditasjacens. There is, however, no lack of
a title-bearer. Either partner may enforce the joint
title after a sale of both partners' interests, in order to
protedl his separate estate, and the firm creditors may
avail themselves of his right. " They cannot be deprived
of this privilege by the partner's renunciation, because
they are entitled to make him exert his joint right for

their satisfadlion. The conversion of the joint into

separate estate, and the abandonment Of the title, is a
fraud upon them. It hinders and delays them, by con-

founding them with separate creditors, even if the sep-

arate partners are solvent. **

c. Sale on separate executions against each partner, passes no title

against joint creditors. B & C sold the joint stock, and applied it

to the payment of the separate debts of each partner. A subsequently-

obtained judgment against the firm, and levied on the stock.—Exe-
cution valid. A's claim paramount to claims of separate creditors.

Person v. Monroe, i Foster, 462 N. H. (1850).

d. The conveyance by a partner of his share in the

joint stock to his co-partner, if he or his co-partner is

insolvent, is a fraud on the firm creditors. The trans-

fer being voluntary, is a construdlive fraud upon them,
and will be set aside without proof of adlual fraud.

Partner's assignment toco-partner unable to payfirm debts volun-
tary and not binding on creditors. B & C, partners. B contributed

JiS4,ooo, C jS2,ooo borrowed money. Business began, i Febuary, 1881.

Firm dissolved, 27 September, 1882. C paid B jj!4,ooo, and agreed to

pay creditors. He commenced business, and asked an extension by
the creditors, admitting his inability to pay. A et at. brought credit-

ors' bill to set sale aside.—Sale voluntary and not binding on firm
creditors, who are entitled to the assets. Proof of atftual fraud nega-
tived. Johnston v. Straus, 26 Fed. Rep. 57 (1882).

2. If the partners assign the stock, why cannot firm

creditors follow the assets, and claim payment? The
joint creditors have no lien on them, and the price stands

for the stock, if an equivalent. If not, and sufficient

property is not left, equity would give the creditors

recourse to the fund." The renunciation by the part-

ner of his equity would not effec5t his creditors, who
are not bound by his dispositions in fraud of them.''

What is the construdlion of the assignment, if accom-
panied by an agreement of the assignee to pay the

debts? The assignment is made subjedl to the debts.

The agreement goes with the assets, and the liability
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becomes the assignee's own debt, and not a personal
contradl with the assignor.

''

a. No transfer by partners will release thefundfrom joint debts, tin-

less thefirm was solvent, or an equivalent was receivedfor the assign-
ment, made in good faith, and with the intention to discharge the
assets of original liability. A firm composed of four. One retired,

and the three continued the business with the assets equal to their
liabilities, excepting the large debt due the retiring partner. He re-

entered the firm for a year, stipulating for repayment of his debt,
and the balance, after payment of other debts, to be divided among
his co-partners. This was, in effedt, paying a partner with firm assets

when the firm could not pay its creditors.—He was held liable for

the amount withdrawn from the firm assets. CadwaladER, J.:
"The argument on this point assumes that these creditors cannot
"complain of injury suffered from any disposition of the joint prop-
" erty in which all the partners united, if there was a sufficient con-
" sideration for it, as between the immediate parties to it. The as-
" sumption is unwarranted, and, as may be even said, fallacious. The
"existence of a consideration sufficient, as between the parties, does
"not suffice to sustain an adt against creditors whose rights it was
"intended to defeat or frustrate, or, what is the same thing, had a
"tendency to defeat or to frustrate. So the law was held in Twyne's
"case (3 Co., 80), and in earlier and later decisions. In this respedt
"the enadtments of the statute 13 Eliz., chapter 5, are declaratory of
"the Common law. The rule of decision is a general one. Its

"diredt application to acfts changing the ownership of partnership
"property, so as to frustrate the recourse of the joint creditors of the
"firm to it, is exemplified in many decided cases which have been
"cited, and in more than one of them, was expressly so stated and
" explained. To except such adts from the general rule would afford
" an immunity for profligate transfers of joint property in derogation
" of rights of creditors." Potter v. Magee, Pamphlet U. S. C. C.(i878).

Cadwai,adER, J., thus states a leading authority :
" The cited case

" was that of a retiring partner whose interest in thejoint concern was
" computed upon the estimate of bad and doubtful debts at par. He
" had withdrawn part of his so-called capital before the dissolution
'
' effedled by his retirement ; and the rest was afterwards paid to him,
" from time to time, as a debt, by the continuing partners, during four
"years, at the end of which they became bankrupt, with a deficit ap-
" proximately equal to the whole of what he had, before and after the
"dissolution, received under the name of his capital, or of their debt
"to him. He was, at the suit of the assignee in bankruptcy of the
" continuing partners, compelled to refund to their estate so much as
" he had received from them since the dissolution. A decree for an
"account of what he had previously received, beyond his just share,
" was refused, because any such excess was not recoverable by the
"complainant for creditors of the bankrupt partners, though it might
"have been recoverable by creditors of the former firm, if any such
"creditors had been unpaid. Anderson v. Maltby, 4Brown, Ch. 422

;

"s. c, 2 Ves. Jr. 244."

b. An assignee in bankruptcy ofa partner could not reclaim a pay-
ment made by his co-partners, tnfraud ofcreditors, though thefirm
assignee could. A firm, C & D, having numerous creditors, of whom
A was one, became embarrassed, and stopped payment. From that

time, with the tacit assent of D, C, who had put in two-thirds of the
capital, and was a large creditor of the partnership for money lent,
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proceeded as if tlie partnership had been dissolved, managed the as-

sets as if they had been his own, continued business in his own indi-

vidual name, and proposed to creditors a compromise. To further
this, he paid A a large sum in anticipation of A's share. The neces-

sary number of creditors not consenting, he made a general assign-

ment of his property for the benefit of his creditors to State assignee.

Then, on petition of firni creditors, who had got wind of the secret

agreement between A & C, C, not the firm, nor D, was decreed a
bankrupt, and B appointed his assignee. On appeal, A contended
that B could not recover the sum C had paid A, denying fraud, and
setting up the point that B was assignee of C, individually, and not
of the firm of C & D; that the co-partnership had not been dissolved;

that B did not represent the interest of D, and that D's interest did
not pass to B.—Firm not dissolved ; only assignee of partnership
could recover here; B is merely assignee ot individual partner. Am-
sinck V. Bean, 22 Wallace 395 (1874).

c. 1/partner takes firm stock, and agrees with co-partner to payfirm
debts, agreement enures tofirm creditors. B assigned the firm assets

to his partner C, who agreed to pay the firm debts. The firm sub-

sequently became bankrupt. Firm creditor A proved against C's sep-

arate estate.—Allowed. The agreement was in addition to partner-

ship liability, and enured to the firm creditors. In re Long, 9 Nat.

Bank'cy Reg'r 227 (1874).

3, It is only the gravity of the situation, which pre-

vents one from considering the transadlion a joke.
Firm creditors barred by partners' distribution of assets among

themselves. B, C, D & B, traded as B, C & Co. B bought out C,
and gave D & E $4,000 in secured notes for their quotas, and, in con-
sideration for the assets, then adequate, undertook to pay the firm
debts. B squandered the assets, and D and E, who became insolvent,
assigned the notes to F, for separate creditors. A, who was surety
for B, C & Co., brought bill for application of money colledled on
the notes to payment of firm liabilities.—Dismissed. $4,000 in notes
for price, individual property of D & E, as $4,000 of assets, if dis-

tributed to them, would have been ; and conversion by partners of
joint into separate estate, bars their equity and creditors' right, which
depends upon it. Belknap v. Abbott, 11 Ohio St. 411 (1882).

B, $2,000

Firm assets, $8,000 divided bet. & ^'^ and nothing left to firm.
D, 2,000 "

E, 2,006
Firm debts, $8,000, unpaid, and separate debts $8,000, could be

paid with firm funds.

4. The equity, on the contrary, springs into existence

under the pressure of the partner's liability. This! ap-
pears clearly in the case of a partner by estoppel. He
has no property interest, and, therefore, no right to ex-

ert, as proprietor, any control over the firm assets, yet

the holding out creates liability as a partner, and gives

the party held out the partner's equity for relief from the

liability imposed upon him by law.*

a. Bitter v. Rathman, ? 69, n. 19.
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The equity is equally available for the creditors of the
partner by estoppel."

b. Buffalo City Bank v. Howard, § 69, n. 19.

5. The sale of a partner's share was held to bar his

equity. His right to have the assets applied to the

firm debts passed as an incident to the property as-

signed, as if a privilege of the debtor alone, in which
the beneficiaries had no concern. But, in the language^

ofJudge Sharswood, "the equity of a partner is solely

"grounded on his liability for the debts, which con-
'

' tinue after his interest is devested, and is not trans-
'

' ferred to his vendee. As the liability of the partners
'

' to answer personally for all the debts of the firm is

not extinguished by a sale or devesture of his interest,

so neither is his equity, which depends upon it."*

The titles of the partners were regarded as several, and
an owner may dispose of his own without let or hind-
rance. But, unless a full equivalent is paid, the stock

is given away, and by being subjedled to the purchaser's
separate debts, is taken from the firm creditors. If he
agrees to pay the joint debts, they should be a lien,

which, being founded upon the seller's liability, and in

ease of it, should entitle the creditors to insist upon the

application of the stock to the firm debts. This should
be implied without an indemnity." The joint creditor,

it is sometimes said, has no lien, even in equity, to pre-

vent the alienation until he obtains judgment, nor upon
personalty, until execution." This is a technical view.

The joint creditors are entitled to the fund by the exclu.

sion of the separate creditors and by the partner's equity,

which appropriates the assets to the firm creditors."

a. Brenton v. Thompson, ? 103, n. 2, a.

b. Joint assets charged with firm debts until they are satisfied. A
claimed exemption. The only evidence of separate ownership was his

attorney's testimony that firm ofA & Co. had dissolved and divided

the stock. Firm creditors attached the property. State ex ret. A
issued mandamus against B, the constable, to set apart the property
claimed to be exempt.—Dismissed. Assets remain charged with firm

debts. Till's case, 2 Neb. 261 (1874).

c. Separatejudgment creditor takes balance raised byjoint execution,

andjoint creditor, without judgment, no standing to prevent it. B
& C gave a chattel mortgage on their stock, as partners, to D. A
brought suit, as a firm creditor. B confessed judgment to E, an in-

dividual creditor, who levied on the firm stock. D foreclosed, and
after his debt was paid out of the proceeds of a sale, I670 remained in

the sheriff's hands for distribution. A enjoined sheriff from paying
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E.—Injundliou dissolved. A had no standing, until lie obtained
judgment, even to prevent firm from conveying in fraud ofcreditors

;

no quasi-lieu on firm property against either partners or individual
creditor. Mittnight v. Smith, 2 C. E. G. 259, N. J. (1865).

Note.—How could specific property pass by execution against a
partner's interest. The JS670 represented the interests of both part-

ners. Half, or $2,35, would not be separate estate, because account
necessary of all items, in order to strike an ultimate balance.

Generalfirm creditor no standing-to preventexecution by individual
judgment-creditors upon firm assets. Individual creditors obtained
judgments, and took the firm assets ofB& C in execution. A claimed,

as a joint creditor, distribution among the firm creditors, and de-

manded an injundtion.—Refused. No standing, without an execu-
tion, which bound the assets at law. Young v. Frier, i Stock, 465,

N.J. (1853), overruling Blackwell v. Rankin, 3 Hal. Ch. 152.

Firm creditor without judgment no lien on stock. B gave use of

his saw-mill to firm of B & C, for ten years. The mill and improve-
ments, eredled with funds furnished the firm by A, constituted its

sole capital. At end of four years, B assigned for his separate cred-

itors. Assignee sold premises to D, but B remained in possession.

A, without judgment, demanded a receiver, and application of pro-

ceeds of unexpired term to firm debts.—A no standing to prevent
disposition made by B with C's consent. Greenwood v, Brodhead, 6

Barb. 593, N. Y. (1850).

d. Cadwalader, J : "Where joint creditors have a beneficial recourse
"to joint assets, it matters little, to practical intents, whether they
"' have such recourse through a distin<ft right of their own, or derive
'

' the right through an equity of a partner or partners, or acquire it as

"a consequence of the necessary exclusion of the separate creditors.

"The rule of distribution is practically the same in whatever form of
'words the proposition may be stated." Potter v. Magee, Pamphlet,

p. 21, U. S. C. C. (1878).

The notion that the partner had relinquished his

equity, and that it passed with the conveyance, which
bound him, led to the conclusion that he retained no
right which his creditors could enforce. They must,

therefore, make out a cause of adlion independently of

their debtor. The outstanding liability, however, is

the ground of his equity, and until the debts are satis-

fied he is entitled to exert his control over them for the

purpose of liquidation. The joint creditors are subro-

gated to his rights, and may enforce tliem.^

e. General creditor of insolvent firm may enjoin separate execution
creditor from seizing firm assets. B & C confessed judgments to

their firm creditors, and each partner also confessed judgments to his

separate creditors. Executions were issued on the separate judg-
ments, and the sheriff lei/ied on the firm stock. A, who, though
without a judgment, was a firm creditor, averred insolvency of the

firm, and enjoined the sheriff.—Injundtion maintained. A joint

creditor, though without judgment or execution, has an equitable

lien, which entitles him to prevent separate execution creditors from
seizing firm property. They can take only the interest of the sepa-

rate partners, and the firm being insolvent, they have nothing.
Blackwell v. Rankin, 3 Hal. Ch. 152, N. J. (1848).
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If the business is continued, the right is also contin-
ued, except so far as it interferes with the rights of
creditors of the new firm.

'

f. Lien of deceased partner's representatives limited to oldfirm stock,

if they consent to continuance by surviving partners. B & C, manu-
fadturers. B died, and his widow, D, became administratrix. C died,
and tis widow, E, appointed administratrix. Children of B & C con-
tinued business, with administratrix' consent, for eight years, when
firm became a corporation. Upon its assignment for creditors, Dand
E claimed a lien m preference to creditors.—Disallowed. Lien re-
stricfted to old stock, and continuing partners, in favor of creditors of
new firm. Hoyt v. Sprague, 103 U. S. 613 {1880). The lieu enures to
the creditors of original firm. "Lord Ei<don said: 'In the case of
"death, it is the equity of the deceased partner that enables thecred-
"itors to bring forward the distribution.' 11 Ves. 6. If the surviving
"partners form a new partnership with other persons, the joint credit-
"orsof theold firm can follow the assets of that firm, in order tomake
"such assets (including the deceased partner's interest) liable for the
'

' debts of the old firm, so far as this can be done without a disturbance
"oi bonafide rights of creditors of the new partnership, and of other
" persons. Lord Rossi<yn said that the complainants in a bill for this
"purpose, "are creditors upon the effedts of the old partnership, not
"upon the effedls of the new partnership.' Daniel v. Cross, 3 Ves.
"277;" Cadwai,ader, J., in Potter v. Magee, p. 22, supra.

6. Deceasedpartner's equity, enforced by thejoint creditors, is lim,ited

to applying assets to payment offirm, debts, and not extended to pre-
ventpreferences among firm creditors. B, C & D, partners. B died,

December, 1828, and E appointed administrator. Firm continued
business until January, 1829, when it became insolvent. D, without
consulting C or E, assigned for preferred creditors, to F. A et al.,

firm creditors, brought bill to avoid assignment.—Dismissed. Sur-
viving partner may prefer, "but deceased partner's representative,"
said Walworth, Chancellor, " has the right to insist that the part-

"nership efFedts shall be applied to the payment of the debts of the
"firm, as the separate estate of decedent may eventually be made
"liable for any deficiency." Egberts v. Wood, 3 Paige Ch. 517, N. Y.

(1832).

7. Equity not a property right which passes with the stock. A sold
out to B, who took the joint stock to pay the firm debts and indem-
nify A against them. B became insolvent, and threatened to appro-
priate assets to his own use. A brought injundtion. B demurred.

—

Demurrer overruled and decree. Walworth, Ch.: "It is a well-
'

' settled principle of equity that the creditors ofa partnership concern
"have an equitable right to payment out of the partnership effedts in

"preference to the individual partners." Deveau v. Fowler, 2 Paige
Ch. 400, N.Y. (1831).

The deceased partner's estate is liable in the first in-

stance," and the equity springs from the liability.

In Pennsylvania the liability extends to a debt due by
the deceased partner to his co-partner."

a. Brewster v. Sterrett, \ 88, n. 2.

Deceased partner's estate liable for firm debts. B & C partners,

dealt in real estate. C left all his property to D, his executor. After
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executions and attachments liad issued against the firm estate, B as-

signed it for creditors to A, who brought bill to enjoin creditors, and
to compel D to convey him the legal title.—Decree. Shanks v. Klein,

14 Otto 18 (1881).

b. Firm creditors may colleEi balance due by deceased partner to co-

partner. The assignee for creditors of the surviving partner claimed
on behalf of the joint creditors against the administrators of the de-

ceased partner for the amount he owed the firm, ^(16,790.13. The
surwving partner was also indebted to the firm, JSii, 204.68. Both
were insolvent, as well as the firm.—The debt of the partner to the
firm, is a firm asset, for which he must account to his co-partner,
who would first deduA his own debt to the firm, and claim one-half,

12,792.72^. The balance of ^(5,585.45, is due to him on account of
his share of the firm assets. McCormick's Appeal, 5 Sm. 252J Pa.

(1866).

8. Joint execution any time before sale, cuts out separate executions.

Separate executions were issued against both A and B, and subse-
quently an execution against the firm A & B was lodged with the
sheriff, who, in doubt how to sell, took an agreement from counsel
that the sales should be lumped, and the proceeds divided as if the
sales had been made according to law.—Joint execution bound each
partner's equity, and a sale or transfer could not release the lien.

Change of title must be before lien attached. Sheriff was bouid to

make lien effeAive by a sale, first, on the joint execution^ That is a
lien on the chattels; the separate executions, on the surplus after

payment of firm debts. Coover's Appeal, 5 Casey 9 (1857).

What gives the court authority to make distribution

upon joint and separate executions? Inconsistent re-

turns by the sheriff, who says, he made the money on
both writs. The court has to ascertain how he might
have sold under the writs put in his hands, and then
presumes that he did his duty, or what the law pre-

scribes as the course for realizing under the different

classes of writs."

a. If sale on joint and separate executions, proceeds go first to firm
creditors. A issued execution against C, and E issued execution
against C & D. Subsequently B issued joint execution. Sheriff re-

turned that he.had sold property of C & D on all the writs. A claimed
payment, in preference to B, out of proceeds.—Judgment for B. A
no interest until firm creditors paid. King's Appeal, 9 Barr 124, Pa.

(1848).

How did the courts arrive at the conclusion that the

separate executions made any part of the fund? The
joint executions would be first in order, no matter when
they reached the sheriff's hands, for until a sale the title

would be subjedl to seizure, and the firm execution would
take the specific property. Instead of saying, however,
that the whole fund was raised by the paramount writ,

and leaving the money in the sheriff's hands for other

firm creditors, the court said, that as the sheriff returned
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a sale on all the writs, the balance, after satisfying the

joint executions, was raised by the separate executions."

b. Sale on joint and separate writs entitles separate creditor to surplus

ofterpayment ofjoint execution. B issued joint execution against

C & B, for |20o. E issued separate execution against C for J233.
Constable levied on firm stock under both writs, and sold for I400.
Before sale, D notified constable not to pay over to E any surplus
which should be left after payment of B's claim, because the firm had
assigned siu-plus to joint creditor A. Constable paid surplus to C, and
A sued constable.—Judgment for defendant. Roop v. Rogers, 5 Watts
193, Pa. (1836).

If a separate creditor levied on the firm stock, which
was insufficient to pay the joint debts, could he be en-

joined from selling? He would be enjoined if nothing
would remain over and above the debts, the separate

creditors would get nothing by the sale."

c. Firm creditors enforce partner's equity, and confine separate cred-
itors to balance left after firin debts are paid. B, C & D, traded as

B & Co. E and others, separate creditors, attached the firm stock
for an aggregate indebtedness of $2,452. 23. A, who had subsequently
attached the stock, brought a bill to enjoin sheriffand for payment of
a firm debt for 11,328.77.—Decree. "It follows," said ReDFiELD, J.

,

'
' from the admitted fadt that a partner's interest is only his share of
" the surplus after all partnership debts are satisfied, that while a part-

"nership creditor may sell the entire interest in all the tangible prop-
"erty of the firm, the creditors of the separate partner can sell only
"the interest ofthat partner, which may be something, ornothing, as

'the concern shall prove solvent, or insolvent, on a final settlement
"of all its concerns. So that in this way the entire property of the
"partnership might be sold upon execution against each separate
" partner, and still nothing accrue to any of the purchasers, since all

" must purchase subjeft to the claims of all the joint claims. This,
"then, being the rule, it is useless to attempt to exclude the prefer-

"ence ofjoint creditors, since every sale, upon a separate execution,
" »«aj/ 6^ »»arf« subjeift to their claims, * no rule of English juris-
'
' prudence is better settled.

"

'
' Unless, then, we are prepared to put the law of the State upon a

" different basis from the law of any other State, almost, upon this

"subject, we must recognize the right of these partnership creditors
" to be first paid. It is true, that they prevail here over the separate
"creditors by virtue of a lien, which each partner is supposed to
" have, by implied contradl upon all the partnership effedls, until all
" the partnership debts are paid. This gives him an equity prior to
" that of the separate creditors ; and it is only by calling this equity
" to their aid, that the partnership creditors are enabled to maintain
" their claims in this case. But this is not a new principle in equity,

"for one man to prevail in a suit, not by his own superior equity,
" but in consequence of that which resides primarily in some
"third party, who is, indeed, generally a necessary party to the bill.
'

' This is the case where a creditor claims to have the benefit of se-

"curities put in the hands of his debtor by some other debtor, the
"two debtors standing, perhaps, in the same relation to the creditor,

"but one being principal and the other surety as between them-
" selves. So, too, in all cases where one holds funds, which are ulti-
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" mately to go in a particular channel, equity will interfere on behalf
"of the party ultimately to be benefitted by such appropriation, not-
" withstanding he may not be a party to the original transaftion.
"This is always more or less the case, when a court of equity inter-
" feres in marshalling assets."

" It is upon this very principle of the law of partnership, that each
"partner is bound for the whole debt of the partnership, and' so, as
"to the share of the other partners, is virtually a surety, that a court
"of equity will suffer one partner to maintain a lien upon the co-
" partnership property, until he is released from such suretyship,
"when all the debts of the firm are paid. Nor is there anything
"singular in enabling partnership creditors to enforce this lien,
'

' which is thus created upon the partnership funds in favor of the
"creditors of the partnership, although not created principally for

"their benefit, but for the security of the other partners. This is

"but carrying out the most familiar principles of the law of principal
"and surety, as well between themselves, as between each and their

"common creditor. Authorities might be multiplied upon this

"point both in England and this country." Washburn v. Bank of
Bellow's Falls, 19 Vt. 278 (1847).
The principle alluded to by Judge RedFIELD is called the dodlrine

of ex parte Waring: "The Rule ex Parte Waring," by Arthur
Clement Eddis, B. A., Barrister at Law: 1876.

The Court, in other instances, has assumed the task

of distributing a fund among all the creditors entitled,

although by virtue of no writ, except the one under

which the sale was made.* In the absence of an in-

solvent court on adverse process, a distribution should

be made by the Common Pleas. The balance could be

retained for other firm creditors, who are entitled to the

proceeds, and not handed over to separate creditors, who
are entitled to nothing until the joint creditors are paid

in full.

d. Court marshals assets not only among execution creditors, but

among all creditors. B, who had a simple contraft claim against C,

deceased, obtained judgment against his administrator D, and en-

tering it de ierris, sold lands which belonged to C's estate. A had a

specialty claim, for which he demanded payment to the exclusion of

B.—Decree for A. Administrator guilty of devastavit, if he permits

execution to be levied out of personal property, to the prejudice of

preferred claimants. But he could not prevent the judgment credit-

ors from taking tbe land. The courts, however, will not permit the

proceeds to be distributed until notice has been given, in order to

enable those who have preferred claims to come in and be paid.

The Agricultural & Mfrs. Bank v. Stambaugh, 13 S. & R. 299, Pa.

Penalty ofofficial bond distributedprorata among creditors without

reference to date of execution. B, administrator, gave official bond,

for 520,000, to Commonwealth. A recoveredjudgment for penal sum,

and his claim was liquidated at I7, 162. 75. The claims against admin-

istrator exceeded )jS20,ooo.—A entitled only \opro rata, and court con-

trolled executions. Wetherill v. Commonwealth, 17 W. N. 104, Pa.

(1885).
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If the sheriff makes a return that he has made the
money on a particular writ, can the court marshal the
fund among other execution creditors? The return
cannot be contradidled. A levy on a partner's interest

was cut out by a firm execution, although there was no
firm, and the defendant in the execution owned the
property.®

e. Sheriff's return ofproperty sold on a particular writ conclusive. A,
au individual judgment creditor of B, issued^^.ya. against him, and
to this writ the sheriff returned that "he had levied all the interest
of B in the business and property of B & Sons, and subsequently sold
said property as that of B & Sons under execution against the firm."
The fund arising from the sale under execution against the partner-
ship, was referred to an auditor for distribution. Before him, A
claimed the amount of his judgment out of the proceeds, and offered
evidence to show that no partnership existed, but that the property
belonged to B alone.—The auditor could not inquire into the exist-

ence of the partnership, and A was concluded by the return to his
writ, and estopped from making any claim to the fund. Bogue's
Appeal, 2 Norns loi. Pa. (1876).

How is the fund marshalled between separate execu-
tions when the sale is lumped? According to the shares
of the respedlive partners defendant. If one is creditor

of his co-partners, the separate creditor of the creditor

partner will take the fund.'

f. Separate executions satisfied according to respeSlivepartner's share.
B invested in the partnership of B & C, over $17,000 more than C.

On the same day separate executions were issued by A against C, and
by D against B ; but before sale, E issued execution against the firm.

Appeal from auditor's distribution of proceeds.—E should be paid
first, and then D to exclusion of A, because B's advance in excess of
proceeds of sale. Cooper's Appeal, 2 Casey 262 Pa. (1856).

The confusion arising from the sheriff's seizure of the

firm stock for separate, as well as for joint, claims was
obviated in Pennsylvania by a statute.*' The adl was
passed to authorize the sale by ay?, fa. of the rights,

claims or credits of a firm, but the language was com-
prehensive, and the courts gladly utilized it to get rid

of the snarl introduced into the law by Doner v. Stauffer.

A special 7?. yij. was authorized to sell a partner's interest

without levying on the firm stock. If twoJi. fas. issue,

the first in theCommon law, and the second in the statu-

tory form, the second will take precedence. " The sheriff

was not bound to execute the first, but if he did, it was
only in subordination to the second. If neither writ

is in the statutory form, the writ which effedled the sale

and made the money will take the proceeds, although
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execution had been levied under the earlier writ. No
lien is acquired by an execution in the discarded form.'

g. 8 April, 1873, P. L. 65.

h. Special fi. fa. under A61, 18^3, to sell partner's interest in a firm,
necessary to hold sheriffor create a lien. A obtained judgment against
B et al., 9 June, 1875, and issuedyi. _/«;. to D, the sherift, on thatdate.
On gj'ily, 1875, E obtained judgment against B etal., and, 14 July,

1875, issued a.fi. fa. to D, which directed him to levy upon B's inter-

est in firms of F & Co. and G & Co., each having its chief place of
business in the county. D sold B's interest on E'sfi.fa., and paid
the proceeds into court, which awarded them to E, and the S. C.
affirmed the award. A then sued D.—Judgment for D. Sheriff not
bound to levy on B's partnership interests until he received a special

fi.fa. under 8 April, 1873, P. L. 65, and could not do it or appropriate
the proceeds of a sale on E's execution. Hare v. Commonwealth, 11

Norris 141 (1875).

i. If neither execution for sale of partner's interest in afirm follows
requirement of 8 April, iSjs, proceeds go to the writ which raised
them by a sale. A'sfi. fa. was levied in August, 1878; B's als. fi.fa.
was levied in September, and partnership interest of D in D & Co.
sold 30 September, 1878, for j58oo. A issued, 28 September, 1878,
vend, ex., and E, sheriff, returned, in Odlober, that he had sold on
A's writ, and he paid the proceeds into court, which awarded them
to A.—Reversed. Neither execution complied with the statutory
requirement. A's execution, therefore, created no lien, and the sale

was not made on A's writ, because it had been returned, and vend. ex.
issued two days before the sale was made. The proceeds belong to B,

as the sale was made on his writ. Kain's Appeal, 11 Norris 276 (1879).

May a partner dispose of his title by anticipation,

and retain no share of the partnership stock, so that

the separate execution against the capitalist partner
would cut out the firm execution? It was so held, while
the stock remained unchanged,^ but any sales and replen-

ishing would be on joint credit, and convert the stock
into partnership property.

"^

j. York Co. Bank's Appeal, ? 25, n. 3.

k. Walter's Appeal, ? 25, n. 5.

9. Would execution on a judgment confessed by a firm
for a partner's separate debt cut out a subsequent joint

execution for a firm debt? The firm owns its assets,

and may dispose of them as it likes. Even its promise
to pay a separate execution devotes the' joint assets to

the separate claim in preference to a joint execution."
Why could this not be done if payment of the sepa-

rate execution would render the firm insolvent? The
payment of a partner's individual debt is no consid-

eration to the firm, and is a gift which can be made
only when sufl&cient property is left to pay all the firm
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debts.'' Does the title pass? The title passes, because
the firm is bound by its own adt, although a fraud upon
its creditors, and they are the only ones who can take
advantage of the fraud to impeach the transfer. Could
an assignee for creditors set aside the fraudulent dispo-
sition? It was held not," though the reason was defec-
tive, and no longer obtains.*

a. Confessed judgment by firm, when insolvent, for separate debt of
partner cuts out firm creditors. A lent B, partner of C, %2,2oo, and
loan remained B's individual debt for 5 years. Then B & C confessed
judgment to A for the debt. A year afterwards, the firm failed. A
feigned issue to try title to proceeds of firm assets between A and firm
creditors.—Judgment for A. The firm creditors had no standing to
impeach the transadtion, because they derived all the right they had
from the partners, who made the change. The insolvency of the firm
did not affedl the validity of the substitution, because the partners
could prefer creditors, and therefore create or pay debts up to the date
when insolvency was declared. Siegel v. Chidsey, 4 Cas. 279, Pa.

(1857).
. ^

Agreement to appropriate firm assets to separate debt gives it pre-
cedence over subsequent execution againstfirm.. Dobtainedjudgment
against B, and issued execution against B's interest in B & C. C
promised to pay the amount of execution thus levied on firm effedls,

if sheriff would forbear. A et at. , firm creditors, levied on stock, and,
upon distribution of proceeds, claimed priority.—Judgment for D.
Promise by C gave separate debt a preference over subsequent levy
for the obligation contradled by the firm. The promise was treated
as an agreement to devote the joint property to the separate debt.

Snodgrass' Appeal, i Harris 471 (1850).

b. Insolventfirm canHpay separate debt withjoint stock. A was cred-

itor of B & C, succeeded by B, C & D, who, when insolvent, deliv-

ered goods to A, in satisfadlion of his claim. Evidence that D also

was indebted to A. Creditors of B, C & D seized and sold the goods
in A's possession. A sued sheriff.—Coiurt charged that unless jury
found a debt from D, the payment was fraudulent, not because of pre-

ference, but because an insolvent firm cannot pay separate debts of
one partner with joint stock. Walsh v. Kelly, 42 Barb. 98 ; s. c. 27
How. Pr. 559 N. Y. (1864). .

Under agreem-entfor indemnity, creditors ofoldfirm, co-ordinated

with creditors of new. Partners may pay separate debts with firm
property only in proportion to their shares. C & D bought out B,

and agreed to pay the firm debts. Three months later, C & D failed,

and having unequal shares in the firm stoeli, assigned to E to pay (i)

debts of C & D, and (2) their separate debts, without reference to

partner's quotas. A, though creditor of old firm, claimed, by virtue

of agreement with B, to be a creditor of new firm, and brought bill

to set aside assignment.—Could not objedl to preference of creditors

of new firm, but distribution of stock among separate creditors of C
& D, without reference to partner's share, avoided the assignment.

Smith V. Howard, 20 How, Pr. 121 N. Y. (1859).
Assignment by continuing firm, for separate andpriorfirm debts,

which it assumed, and for partner's administration funds, which it

used, is not fraudulent, unless no separate debts. B & Co. bought
out B & C, and agreed to pay the firm debts. B & Co. failed, and
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assigned to A, to pay (i) a creditor of B & C, (2) money used by B as

administrator in B & Co., (3) individual board bills assumed by B &
Co., and (4) their separate creditors. The goods were seized and sold

by B & Co.'s creditors, and A sued them for the price. Defence:

Assignment fraudulent, on account of preference and appropriation

to separate debts.—Recovered. Debts of prior firm and of individual

partners became debts of continuing firm. Absence of separate debts

rebutted presumption of fraud. Turner v. Jaycox, 40 N. Y. 470 (1869).

c. Assignee, agent ofassignor, not of creditors. B took all effedts of
firm, B & C, and agreed to pay its debts. He subsequently formed a
limited partnership with two other persons, in which he was the gen-
eral partner. He then transferred certain demands of B & C to A,
as security for private debt, and on same day made a general assign-

ment for benefit of his creditors to D. Suit was brought by A to

recover money coUedted by D on claims assigned to A by B.—^The
appropriation to A was valid as to creditors of B & C, though the
special partners or the creditors of the limited partnership might set

it aside, because the assignment is made void by statute. The as-

signees for creditors stand in the shoes of the assignor, and cannot
impeach his transadlion. Bullitt v. M. E. Church, 2 Casey 108, Pa.

(1856).

d. Amsink v. Bean, supra n. 2, b.

§107.

Slje bottrine of besttnation, as appUeb to partnersljtp, tg an

outgrototl) of \\\t partner's iotnt tmancg for tuljicl) it is ttje next

t^xii\% fqaiuaUnt.

In the application of tHs dodlrine, the destination

given to the firm property originally by the partners

makes a court administer it as firm assets, and no

transfer by partners will release the fund from the

joint debts, unless the firm was solvent, or an equiva-

lent was received for the assignment made in good

faith, and with the intention to discharge the assets

of the original liability. In a leading case, the firm

was composed of four. One retired, and the three

continued the business, with assets about equal to

their liabilities, excepting the large debt to the retir-

ing partner. He re-entered the firm for a year, stipu-
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lating for re-payment of his debts, and the balance,

after payment of other debts, to be divided among his

co-partners. This was, in efifedl, paying a partner

with the firm assets, when the firm could not pay its

creditors. He was held liable for the amount with-

drawn from the firm assets.' The right of the credit-

ors is derived from the partner's equity to have the

good applied to payment of firm debts. The assignee

in bankruptcy of the firm could reclaim a payment
made by his co-partners, in fraud of creditors.^ On
dissolution, one partner made over the firm assets to

his co-partner, who agreed to pay the firm debts, and

indemnify him against them. The funds transferred

enabled him to pay, and hispersonal obligation enured

to the creditors in addition to their claim against the

firm. They might come in upon his separate estate,

like his individual creditors.' If the firm stock is sold,

and the proceeds applied to a partner's individual debt,

the sale is void against firm creditors, and the stock is

subject to their execution.'* Unless the firm is solvent,

neither partner can make or accept an assignment of

firm property for his individual account.' If the trans-

fer would make the firm insolvent, the assignment is

void.

1. Potter V. Magee, ? io6, n. %, a.

2. Amsinck v. Dean, g io5, n. 2, b.

3. In re Long, 1 106, n. 2, c.

When a partner sells out, the assets go to the new firm, subjeB to the
prior firm''s debts. A partner retired, and his co-partners continued
the business with the firm assets, and assumed the debts of the old
firm, executing a joint bond of indemnity.—^The retired partner's
liability continued primarily for the old firm's debts, and he was en-
titled to subrogation for the debts which he was compelled to pay,
not only against the individuals who executed the bond, but against
the firm. Frow, Jacobs & Co.'s Estate, 23 Smith 459, Pa. (1873).
The contrary had been decided as the law of Pennsylvania, prior

to this decision. A firm of five members was succeeded by three of
them, and later by an assignment of one's share, of two. Then the
two assigned all their stock for the benefit of their creditors. The
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creditors of the first two firms claimed a share in the fund.—Excluded,
as their equities must be worked out through the partner's lien, which
had been renounced. Limiting a partner to the payment of the firm
debts, is his co-partner's equity, but not the creditors, who have no
lien on the stock. A change of the assets by the partners puts an end
to the creditors' preference. A sale by a partner to his co-partner in
consideration of his payment of the firm debts, is a personal contraifl,

and creates no lien. If the co-partner disposes of the assets, and does
not pay the firm liabilities, the pireference of the firm creditors en-
grafted on his equity dies with its stock. Baker's Appeal, 9 Harris 76,

Pa. (1853).

4. Menagh v. Whitwell, § 103, n. 4; Goodbar v. Gary, ?io6, n. i, b;
Person v. Monroe, g 106. n. i, c; Johnston v. Straus, § 106, n. i, d.

5. Partners cannot withdrawproperty, unless solvent. B & C, partners
in brickmaking, with lease of a colliery. Embarrassed by suits, they
tried to raise money, but failing to obtain credit, B assigned to C, who
undertook to carry on the business and indemnify B against debts.

Firm creditor brought bill to avoid assignment.—Decree. West-
BURY, Lord Ch. : "Taking * the principle of law which is embodied
"in the Statute of Eliz., c. 5, and applying that to the transadtion, I

"think that it was not competent for one to make or for the other to
'

' accept an assignment of that description, both of them being insolv-
" ent at the time." E-^ parte Mayou, 4 DeG. J, & S. 664 (1865).

§108.

(3:i)e preference gbeii to firm rretiitora tan not be e-rplatnei) on

anj t[)eora of trcMt, nor bg ongtl)lng but iotnt tenancy.

Leaving out of view tlie historical fadl that equity

simply supplied its process for the ascertainment of

a partner's share upon a determination of the joint

estate/ various theories have been suggested to account

for the course of distribution in equity. They natu-

rally do not go to the source ofthe change, and explain

the cause which brought about the departure from the

contradl system. The notion of credit, that as the

joint creditors relied upon the firm assets, the sepa-

rate creditors looked to the separate estate for pay-

ment, is an assumption.^ It contradi(5ts the experience

which imputes to every man a knowledge of the law.
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The credit would depend upon the estate the debtor

had. The partners have joint and separate estates,

which are both subjedl to the firm's debts. The credit

would, of course, be given in reliance upon both

estates. The partner has a resulting interest in the

firm after all its debts are paid, and his separate es-

tate, which is also subjedl to the firm debts. His

creditor could expedl nothing from the partner's share

until the firm creditors had been satisfied, and he could

share only the separate estate with them, unless in-

solvency supervened, which, under the makeshift rule

of convenience, would give him a paramount title to

the separate fund. The credit given to a debtor is not

the cause of his estate, but a consequence of his pos^

sessing the means to pay the debt.

The Roman lawyers, as might have been antici^

pated, worked out the equities of each class of credit-

ors without inconsistency, and on principle. Their

starting point was that the joint debts created or in-

creased the partnership fund, while the separate debts,

formed or enlarged the individual partner's estate.

From this origin of the funds, an equity, it was con-

ceived, arises, which appropriates them, upon insol-

vency, to the creditors, who, respectively, contributed

to create them. This rule was sustained by analogy

to the law of sale. The price, with the civilians,

stood for the merchandise, and if the consideration

was not paid, the property might be reclaimed, al-

though the sale had been completed, by delivery to

the buyer. The contradl, though executed, was re-

scinded by non-payment.' They followed the prop-

erty, as equity lawyers do a trust fund, as long as its

identity could be traced. When the prpperty lost its
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distinAive charadler, and became merged in the mass

of the debtor's estate, the creditor was entitled to an

equivalent out of the mass for his property, which

could be identified on account of the debtor's conver-

sion of it into something else. The eqiiity springs

from a recognized liability. The firm stock stood in

the place of the thing sold, and the creditors whose

advances had increased the stock in the place of the

seller." No such analogy exists at the Common law

to explain this feature of partnership. The Civil

law theory of sale does not prevail at the Common
law. The specific property sold and delivered to the

buyer cannot be reclaimed in any event. The owner-

ship is vested in him by the sale. Insolvency does

not devest his title to any property; much less does

it revest the debtor's title in the former owner. The
insolvent, by his inability to meet his liabilities, is

not the less, but all the more, a debtor. He owes to

his creditors not the property itself, nor any other

asset, but m^erely the price of the property. The
debt is personal, without any lien or preference for

its payment out of the debtor's estate. The individ-

ual partner is, however, not less liable for a firm debt

than is the firm itself. The several liability of the

partners is no less a constituent of the partnership

obligation than is their j oint obligation. Both spring

from the root of partnership. The joint creditors,

therefore, are entitled, at law, tO' share the separate

estate of a partner with his individual creditors. The
firm creditors are not dependent upon any equity for

their preference in the distribution of the partnership

assets. They have an independent right, which arises

out of the partnership relation, and exists both at law
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and in equity.' Apart from the direcfl liability of the

individual partner for the debts of the firm, his share

also is subject to them. No title vests in him until

the firm debts are paid in full. His creditors, who
stand in his shoes, so far from being on an equal foot-

ing with the firm creditors, have no claim against the

partnership fund, so long as a single firm creditor, is

in existence. The individual partners, being liable

for the firm debts not less than for their individual

debts, may be held by the joint creditors. The
only restriAion which can be put upon the exercise

of their right by a court of equity, is confining them
to the joint fund in the first instance, so as not to de-

prive the separate creditors of their only fund.* If

the partnership assets are not sufl&cient to pay the

joint debts, then the firm creditors are entitled to

come in upon the separate estate. They would share

it equally with the separate creditors. As the sepa-

rate creditors never had any claim upon the joint as-

sets, they could not ask any allowance out of that

fund, and, of course, no account would be taken of

what the joint creditors had received from the part-

nership estate. Both sets of creditors would start as

equal claimants upon the separate fund, arid be enti-

tled to an equal distribution of it. If the amount

which the joint creditors had received from the firm

assets should be dedudled from their claims against

the separate estate, or an equal amount allowed the

separate creditors before distribution were made, they

would, in fadl, share the joint estate with the joint

creditors. It would not be a division between them in

the first instance, but the moment the separate estate

is^ touched, the individual creditors assert the right to

353



§io8. Firm Property. Pt. 2, Ch. 6.

participate in the joint funds by relation. They date

their claims back to the distribution of the firm assets,

and make the division not only of them, but of the

whole consolidated fund. Though the participation

of the separate creditors in the partnership assets is

contingent upon the joint creditors coming in upon

the separate estate, it is none the less a sharing, by

the separate creditors, of the joint estate. The debtor

pays his debt (in part) out of his creditors' estate.

The rule of convenience, as it is called, established

in bankruptcy, and followed in equity, runs counter

to the principle of partnership liability. At first, the

joint creditors could come in upon the separate fund

only upon condition that they surrendered an equi-

valent, if it had been received from the joint estate."

They retained, after the repeal of their privilege to

resort to both funds, an independent and exclusive

right to the firm assets, but they lost the right, which

they had previously enjoyed in addition, to resort to

the separate fund on equal terms with the individual

creditors. The principle of this adjustment was that

each class of creditors should be remanded to its dis-

tinctive fund, because the separate creditors owned
the individual partner's estate by as good a right as

the joint creditors were entitled to the partnership

estate.' The logic of the change made itself felt, and

practice, in due season, embodied the precept, by cre-

ating a right in the separate creditors to take the sur-

plus of the joint estate, after the partnership credit-

ors had been paid in full, in return for their access to

the separate estate after the individual creditors had

been satisfied. The right of the separate creditor

lacks not only the support of a legal liability, which
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comes in aid of a joint creditor and upholds his right,

but the legal liability negatives any exclusive right

in the separate creditor. The joint creditors are co-

owners of the separate estate. Nevertheless the legal

liability is annihilated, and the right of the partner-

ship creditors in the separate fund is extinguished.

1. The history of the method adopted to proceed against
a debtor-partner's share of the joint property by execu-
tion at law, and the modification of the process under
the influence of equity is accurately stated by 'P. F. ' in

an article entitled :

'

' The legal and equitable rights of
'

' individual and partnership creditors ; with reference
'

' to the taking in execution of partnership property for

"the debt of a partner," published in 26 American
Jurist 55 : 1841.

2. Potter V. Magee, § io6, n. 2, a; Washburn v. Bank, \ 106, n. 8, c.

3. At the Roman law the price was a condition of the
sale, and, without payment of it, the property did not
pass from the seller to the buyer. Though credit might
be given or security taken, instead of payment, the na-
ture of the transadlion was then a sort of tacit mortgage
of the property for the price.

„ 3Son ber ©c^Iiefeung beS KoufS ift bie ®rfultung beffelben ju unter»

„ fc^eiben. ffitefe gefc^ie^et bon ©citen be§ SSerlaufcrg bur^ bie auf gcfa^s

„ niogige 2ttt Bewtrtte Uebergabe ber ©ad^e, bon ©eiten be§ KouferS aber

„bur(^ bte SSeja^tung be§ SaufgelbeS. 3Son biefer ©rfiiHung l()angt bie

„ Ueberttagung be§ ©igent^uniS ab/' 16 ©tiicf, ®rlauterung ber %o.v.--

becten. \ 988.

4. The modern Civil law does not revert to the Roman
conception of a sale, although there is a reminiscence

of the primitive theory in the jus separationis main-
tained by some authors, on the ground that the mer-
chandise should return to the unpaid seller, and not go
to and enrich a stranger. Speaking ofa trader who car-

ried on business at different places, Ulpian said :
' ''Ae-

'^ quissimum puto separativt tributionem faciendam, ne
'

' ex alterius re merceve alii indemnesfiant^ aliidamnum
'' sentiant.^'' D. 14, 4, 16.

©treitig ift, ob eine ©ej^aration unb ttiit^igenfaltg ein ^particuforconcurS

iiberatt eintreten botf, tro ein S^eit beS S8ermBgen§, toetc^er fe)3orirt unb
©egenftanb eine§ 5particuIarconcurfe§ h>erben foU, ein eigeneS toon ben ®t--

fe^en a[§ foIc^e§ anerfantes ®ittercorj)u§ (universitas rerum) au§macf)t,

unb bie gorberungen ber ©(aubigcr mit einer folc^en (Siitermaffe m einem
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befonberen SBcc^altniffe fte^ert, mokion bie eingelnen in ben (Seje^en ettca^n»
ten Separationsialie clou weiUJiele bilbeten.

(Sinige beja^jen bie0 uno neuen ols @runbfa| auf: ber 5Porticularcon=
curg finDet m alien gdlien ftutt, tt>o beftin.tnte tolaubigcr ju einer beflitritns

ten, olg ein eigenes (iiutetcorpus Bon tern uLtigen fctimbgen afc}utrenntn=

ben unb jur ^eftiebigung 6er an btefelbe ji&:i|inDenben g-otbetutigen nidbt
geniigenben 33ermogensma)fe in einem loltt;en 5i)et|al;ren ftc^ien, bofe fie bie
lieparation berieloeii Don bem iibtigen feetmtgen vet^tlic^ terlangen
tijnnen. So fei iiamentltclj ben (iiiuubigern etne§ Saufmanng, ioelajer

me^rere getrennte igonfilungen ^abi, tas Seijarationsredjt 5U geftatlen.
Matthiae's Controversen-Ijexikou des rotuischen Civilrechts, 171

where the authorities are colledted.

5. Joint creditors, after exhausting firm assets, come in for balance

on partner's separate real estate pari passu with his separate credit-

ors. B, C & D, traded as B & Sons. E borrowed |5,oco of E, and
title deeds of land held by B, and contract for purchase of land were
deposited for preparation of mortgage to secure loan. B died beloie

mortgage executed. Then C died. Heirs ofB & C executed mortgage
to E. h.etal., iirm creditors, enjoined D, and prayed for receiver

to take land bargained for, and land held by B, disputing equitable

mortgage.—Decree. Land separate property of B, but equitable

mortgage not proved. Firm creditors unsatisfied by firm assets, pro-

ceed for balance against separate estate with separate creditors.

Simpson, C. J.: "We think the true dodtrine is, as stated by the
" Circuit Judge with respecft to the right of the separate creditor, if

" any equity exists in his behalf, such as two funds * to throw the

"co-partnership creditors on the partnership assets in the first in-

" stance, but after the partnership assets have been fully and fairly

"exhausted, to come in pro rata with the separate creditor. This
"seems to be the weight of authority with us. Besides a debt con-

"tradted by a co-partnership, is not only a debt of the firm, tut a
"debt in substance of each individual member of the firm, and the

"property of the firm, and of each member, is liable for it. But the

"property of the firm is not liable for the separate debt of a mem-
"ber; only the interest of the member is liable, which is nothing
"until the firm debts are paid. So that, because a co-partnership

"creditor has an exclusive claim upon the firm property, it dees not
"follow that a separate creditor should have an exclusive claim upon
"the separate property. In the first place, the effedt of the contradl

"is to pledge as a basis of credit, both partnership and private prop-

"erty; in the second case, the separate property alone gives the

"credit. And, as to partnership property, there is no separate prop-

"erty until the debts are paid, which is liable to both partnership

"and separate debts by contrafl." Hutrler v. Phillips, i S. E. Rep'r

502, S. C. (1887).

6. Firm creditor enforces partner^s separate liability as a constituent

ofpartnership. Equity controls exercise of right when creditor has

joint and separate funds, and separate creditor only separate estate.

B & C, partners, as B & Co. Firm creditor, D, attached C's property

for firm debt. A, creditor of C, brought bill to prevent any part of

proceeds from being paid to D, and to establish a preference. Both

partners bankrupt, and no firm assets.—Dismissed. Separate creditor

has a right to his debtor-partner's estate only when there are both

joint and separate funds, on the ground that the firm creditor should

resort first to the joint fund, and exhaust it, before taking the sepa-
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rate creditor's only fund. The bankruptcy rule not a principle, but
a rule of thumb. Bardwell v. Perry, 19 Vt. 292 (1847).

7. Bell V. Newman, § 105, n. i.

8. Firtn creditors not entitled to share separate estate with separate
creditors for balance unpaid by joint dividend. B & C, partners,

assigned ifbr creditors to A. Subsequently, B assigned for his cred-

itors to A & D, and C for his to E. Firm dividend 1 1 per cent. Firm
creditors claimed payment out of B's separate estate for amounts not
paid by joint assets. A and B asked instrudlion of court.—Firm
creditors excluded. Davis v. Howell, 20 Am. Law Reg'r N. S. 461, N.

J., (1861), with note, reviewing the authorities, by Prof. Henry
Wade Rogers.

-O-

CHAPTER VII.

§109.

THE TITLE TO PARTNERSHIP LAND.

(B;i)e Iroctrineg of tquitable tonDcrsiou aniJ of equitobU lien arc

tl)c ttpcMenta abopteb to ODtrcomc tl)£ obstacle of tenure in making

lanii a firm asset.

Land, being the original mould of Bnglish law, so

far from yielding the tenets of its tenure to the inno-

vations of a partnership, impressed upon it, as has

been remarked, a charadler foreign to the relation.

A joint tenancy is the best expression of the partner-

ship title to land, as well as to personalty. The notion

of a tenancy in common, as the legal expression of

the title to personal property vested in a partnership,

has not yet entirely let go its hold upon the Profes-

sional mind. It was repugnant to Common law in-

stin(5ls that land should be an article of trade at all.

And for this reason it has taken longer to eradicate

the notion of tenancy in common in partnership land,

and replace it by the theory of a joint title. The
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real estate owned by a firm was held in common, and

the legal title vested in the partners, as tenants in

common. Upon the death of a partner, his moiety-

descended to his heir, who was not bound by the

pairtnership debts, but inherited the purpart clear of

all liabilities. The destination given to the property

by the partners, was, in this manner, defeated, by

making the legal e£fe<?t of tenure override the par-

ties' will. The rights of the firm, in real estate, had

to be worked out in subservience to the exigencies of

the legal title. A long development of equitable ideas

was required, in order to make intention the control-

ling fadl, which subordinated the estate to the purposes

for which it was created. The transition, from the

Feudal notion of tenancy in common to a theory which

gives full efifedl to the partnership title, and adjusts it

to the partners' interest, was effected, in some cases,

by the fidlion of a conversion, which makes personalty

of the land, and, in other cases, by the dodtrine of an

equitable lien, which gives the firm and its creditors

a paramount right to the land. The lien could be de-

feated only by an incumbrance upon a partner's title,

which was concurrent with the acquisition of the title

;

such an incumbrance was recognized in equity, as well

as at law. The legal and equitable would prevail over

the merely equitable lien. The theory of lien was

suggested by and worked out through the partner's

equity, to have the land applied to the payment of the

firm debts. By this equity a partner is restra:ined

from using the land, except for the firm.

As soon as creditors were permitted to proceed

against their debtors' land, they subjedted to their

claims lands held in joint tenancy. If the claim was
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against one co-tenant, his interest might be taken,

and if the claim was against both, then the whole

estate. This may be seen in an early case, where the

claim, though originally against one joint tenant,

subsequently became, by the adlion of the parties, a

claim against both, and a charge upon the whole

estate.^

The title of the partners, though made subjedl to

the debts of the firm, was not controlled beyond the

exigencies of the partnership. The land, when
cleared of the firm liabilities, remained vested in the

partners.^ They held, however, not in the proportion

of their interests in the partnership, but in the equal

division of tenants in common.' The theory of a

conversion redlifies this defe6l. In Bngland, this

theory has been adopted, without qualification; so

that upon dissolution the land or its proceeds are

diverted from the heir, and given to the personal rep-

resentatives.* The result of making the conversion

extend beyond the requirements of the partnership,

was to call forth a readlion against the fidlion itself.

The abuse of the principle served as the argument

against its use. The counter-current disclosed itself

in the decisions which sought every pretext to escape

an application of the fidlion, although the equity of

the partnership was acknowledged and enforced. The
fadl that the purchase-money did not come diredlly

from the firm, notwithstanding the purchase was

made for it; or, on the other hand, that the price was

paid by the firm, but the use was not declared for it,

was sufi&cient to prevent a conversion. In either

event, the firm had the equity, and the legal title was

controlled to give it eflfedl ; but not by means of a con-
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version. Nor if the partners were given mortgages by

will, and they purchased the equity ofredemption with

firm money, or the devise was of a fee to them, did the

land, although used for the firm, change into person-

alty. The right of the firm to the land is, neverthe-

less, recognized in equity, and the courts reverted, in

giving efifecft to the title, to the alternative of an equit-

able lien. The reason for giving full recognition to

the dominion of the firm, by converting its property

into personal estate, which meets the requirements

of the firm, is identical with the principle of the deci-

sions which establish a conversion. It is the after-

eflfeA of altering the course of descent, which deters

the courts from resorting to a fidlion which interferes

with the canons of devolution, without any legal jus-

tification." The dodlrine of equitable lien and of con-

version, are both mere expedients. If the right of the

firm is conceded, why should there be any hesitation

in giving full effedl to the title? How the title came

to the firm, is of no consequence. The fadl of im-

portance, the point upon which everything turns, is

that the firm has the title. The mode of acquisition

is a preliminary incident, which could have no bear-

ing upon the right, when once possessed. What has

the acquisition, when effedled, to do with the right of

property? There is no room in law, or in reason, for

the antagonism of two theories to regulate the same

right.

The dodlrine ofconversion is brought in closeraccord

with the requirements of partnership by reconverting

the personalty into land, the moment the objedls for

which it was converted are accomplished and the part-

nership is wound up. The fidlion, when thus man-
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aged, does not interfere with tlie devolution of the

property as land. The title would pass to the part-

ners, una£Fe<5led by any separate judgments recovered

against them, or separate incumbrances created by
them, during the partnership. The land would be

after-acquired, and, as such, would not be bound by
the lien of a judgment.^ The difficulty with the theory

is in defining the moment when the re-conversion

shall take place, when the rights of creditors, heirs,

grantees, or others claiming through the individual

partner, shall attach to his interest in the real estate.

If, at the moment of dissolution, by death or otherwise,

the title is still encumbered with outstanding claims

;

if, at the final settlement of account, this is an indefi-

nite period, and the title to the real estate may be

held in abeyance for years. How could the devise by

a partner pass the land, and the reconversion relate to

the decedent's death, when the will could not, by law,

convey subsequently-acquired land? The decedent

would either die intestate, or the land would pass as

personal estate. The devisee would not acquire the

land, even if the title could, by legerdemain, shift

from the distributees, upon a subsequent reconver-

sion, as he must establish his right to take at the in-

stant of his testator's death. The subsequent shift-

ing, though it were feasible, would be too late.* The
fiAion should not be allowed to prevent a devolution

upon the decedent's death. As a creature of equity,

the conversion should be controlled by equity. The
land might vest in interest upon the partner's death,

though not in possession until a reconversion could

be efieAed by a settlement ofthe partnership accounts.

This would be inconsistent with the theory which
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treats- a partner's share in firm real estate upon a re-

conversion as after-acquired land.

A judgment against a partner doesn't bind firm

lands, and, it has been held, when a reconversion

takes place, that the land is a new acquisition,

which, being subsequent to the entry of judgment, is

not bound by its lien. But it has also been held that

if a partner died, and subsequently a reconversion

took place, his widow would be entitled to dower.'

The title would relate back to the husband and part-

ner's life-time, and no one could claim except through

him. If the widow's dower did not attach, neither

would the heirs be entitled to the inheritance. They
must claim through their ancestor, and as he could

acquire only as a living, and not as a dead man, be-

cause all his rights devolved upon his death, the title

must relate back and vest in him while alive. It is

subjedl, therefore, to all the incidents and dedudlions

which would have affedled it if he had been living

when it vested in him. Why, then, would not a judg-

ment which was entered against him during his life-

time, bind the title at the moment of reconversion?

Certainly not for the reason that the land is after-ac-

quired, for if in any instance the title is carried back

by relation, the hypothesis of after-acquired land

is overthrown. If this relation is allowed for the

widow and heirs, why not for the creditors ? Might the

title have been personal at the owner's death, and

been changed afterwards? Then property would be

shifted from executors to heirs without any notice,

and by matter in pais. The devolution must be to

one class or to the other. It could not be first to one
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and tlien to the dther, dependent upon some extrane-

ous event.

1. I/Ord Abergavenny's Case, § 103, n. 2.

2. Title tofirm real estate. Partnership owned land. B left his share
to his daughter, who died. Her husband assigned his interest to A,
who claimed the whole share as personalty.—Title to partnership
land passes as realty to heirs of deceased partner. A acquired only
husband's courtesy. Buckley v. Buckley, 11 Barb. 43, N. Y. (1850).

3. Title to firm real estate. . Partnership held land. No mutual cov-
enants, but intention to use it for firm purposes. Land sold on mort-
gages, executed by the partners. Wife ofAjoined in mortgages. The
surplus was claimed byassignee, and by A's heir, and by his widow.

—

Widow allowed dower in a moiety, though husband had a two-thirds
interest in the firm.

,
Each partner's title was subjedt to co-partner's

equity, but proceeds remained realty, and hence widow took dower.
Smith V. Jackson, 2 Edwards Ch. 28, N. Y. (1833).

4. The intention of the partners, which devotes the
land to the firm is not limited to the eflfedl between the
partners themselves, but is extended beyond the scope
of their purpose, and alters the real nature of the prop-
erty without any legal reason.
Partnership land, subjeEi to taxation as personalty, unless re-con-

verted by_ contrail of partners. Partner, who afterwards retired,

bought with firm funds and for the firm use land, which, upon retire-

ment, he conveyed to B & C, the continuing partners, as joint prop-
erty. B, by will, gave C option to buy his share at price fixed by
last stock-taking, and to buy or rent his share of firm land. A, tax
gatherer, claimed probate duty upon ^22,150, price C paid exectitors
of B'S widow for his share of said land.—Recovered. Land subjedl
to taxation as personalty. B's will could not re-convert asset into
land. Binding contradl requisite to effete; withdrawal. Att'y Gen'l
v. Hubbuck, 10 Q. B. D. 488 (1883) ; 13 Q. B. D. 275 (1884).

5. Law of Partnership, by Andrew BissET, Esq., Barrister at Law, pp.
47-56: 1847.

A covenant or agreement was, therefore, required to

convert the lands into partnership assets. Coles v. Coles,

§ 14, n. 2.

But, in time, the intention of the partners replaced all

formal requirements, and any acquisition of land for the
firm was sufficient to give it the beneficial title.

Land used by nurserymen in.partnership as nurseryfarm, became
partnership stock, whether acquired by descent or by purchase. Ben-
gaged in the nursery business with his sons, C, D & E, devised his
estate, including good-will of business to them, as tenants in common.
They completed a purchase, negotiated by him for a farm, and took
title as tenants in common. C & D bought out E, for ^52,500, mort-
gaging the land for ;^23,ooo, and paying balance, ;^29,ooo out of B's
estate. C died, and his widow and administratrix brought bill for
administration, children claimed distribution, and heir-at-law the
lands.—Lands converted in personalty, and mortgages payable exclu-
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sively out of personal estate. Property involved in partnership busi-

ness became firm property. James, L. J. : "It seems to me immaterial
"bow it may have been acquired by the surviving partners, -whether

"by descent or devise, if in fa6l, it was substantially involved in the
"business." Waterer v. Waterer, L. R. 15, Eq. 402 (1873). .

6. In this country the control over the land for the pur-

poses of the business, is exerted without making a
break or change in the course prescribed by law for the

devolution of real estate. The courts, therefore, are

not restrained from giving effec?t to the equity of the

partners, or of the firm creditors by the reludlance

which they would naturally feel if they were compelled
to interfere with the canons of descent. The laws of

descent remain intadl and unafFedted by the devotion

of the land to partnership uses. The effedl of deciding
the question, whether land is firm assets or not, apart

by itself freed from the consideration of its ultimate
devolution, is to simplify the answer, which is thereby
limited to a single point: Did the partners intend to

make the land available for partnership purposes? The
intention, if disclosed in any mode, is sufficient to pro-

duce the result.
Land takenfor a firm debt isfirm property. B & C took land in

payment for a firm claim. Deed to them as tenants in common.
Land inventoried on the books as firm property, and assigned by the
firm for its creditors. A et at. , creditors of B, brought bill to set aside

assignment as a fraud on them.—Dismissed. If tenants in common,
assignment for firm creditors void as to separate creditors. If laud
belonged to firm, assignment valid. If bought with firm funds, it is

a question of fa<ft whether the land is separate or firm property. If

taken for a firm debt, the presumption is against a withdrawal of cap-
ital and separate titles. CoUumb v. Read, 24 N. Y. 505 (1862).

7. Conveyancing in Pennsylvania is founded on the

lien of a judgment being limited to the defendant's title

at the date of its entry.
Judgment does not bind after-acquired land. B confessed judg-

ment to A in 1804. B bought a house and lot after entry ofjudgment
and ultimateljr becoming insolvent, assigned the house and lot to C
for creditors, in 1806. Judgment on i«. fa. in 1807 against B and
terre tenant. Premises sold on vend ex. in 1808.—C entitled to pro-

ceeds. Colhoun V. Snider, 6 Binney 135, Pa. (1813).
Judgment against partner does not bind his interest in partnership

land. In a partnership to buy and sell lauds. A, B & Co. took title

in the name of trustees. A judgment against A & B.—It did not
bind their equitable estate, although that is subjedl to the lien of a
judgment in Pennsylvania. The judgment against a partner does
not bind the land for his separate debt, nor, if^ confessed, for a firm
debt. The partner's interest is a share in the net proceeds. Kra-
mer v. Arthurs, 7 Barr 165, (1847).
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If the firm could not sell as well as mortgage clear

of liens, it could not sell at all.

Firm land not bound byjudgment against partnerfor his quota of
price. B, C & D bought land for the firm, aud took a deed to them-
selves as partners. B confessed judgment for his quota of the price

to E, the vendor. Subsequently, B, C & D mortgaged the land to

A, who claimed the proceeds of sale of the land under a foreclosure

of his mortgage.—Held, that the mortgage was a paramount lien.

The title was in the partners, not as tenants in common, aud B had
uo tangible interest until a settlement of the joint estate; and the
fa6t that the judgment was confessed for purchase-money, made no
difference. Lancaster Bank v. Myley, i Harris 544, Pa. (1850).

If the judgments against a partner would bind his

share of the firm land, the objedl of the partnership

would be defeated.
fudgment against partner does not bind his interest in firm land.

A, B & Co. bought land as partnership property. Part of the price
was paid, though B gave a judgment note for his quota, and a mort-
gage was given for the balance. B sold out his share to his co-part-

ners, and they conveyed the premises before a sci. fa. was brought
to revive the judgment.—The judgment did not attach B's share,

which passed clear of its lien to co-partners and their grantees.
Meily v. Wood, 21 Sm. 488, Pa. (1872).

S. The right once vested could not be devested by a
subsequent dissolution and liquidation.

The notion that a firm can endure, in spite of a part-

ner' s death, is not tenable (Ch. IV). The representatives

may become partners, and contribute the deceased part-

ner's estate ; but his personal liability is at an end, and
their liability is, if enforced, a new and different con-
stituent. The attempt to carry out the notion ends in

confusion. The deceased partner's title would not pass
upon his death, but would be suspended upon a subse-
quent and contingent event ; and yet it does pass, and
must pass immediately upon his death. Nor can there

be a provisional descent or distribution in the alternative

subje(ft to a recall and reversal of the course of devolu-
tion.
Death ofpartner does not re-convert his share offirm land, espe-

cially if articles continue partnership in spite of his death. B et al.,

manufa($lurers ofiron in partnership, owned plant and adjoining laud.
Articles provided for firm's continuance in spite of a partner's death,
and substituted his representatives. B died, leaving widow, C, and
three children. C's second husband, A, brought bill and claimed,
under her will, 1-3 ofB, 1-5 interest in the partnership furnace. D and
other children of B, claimed his share as real estate.—Decree. Land
not re-converted on B's death, but remained converted during con-
tinuance of firm. Leaf's Appeal, 9 Out. 505, Pa. (1884).

9. Partner's widow takes dower in husband's share ofpartnership
land. A & B, equal partners, owned land, some of which had been
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conveyed to them as tenants in common, but all of which was pur-
chased with the money of the firm, and held by it as partnership
property. A died. By a decree of Orphans' Court, expressly re-

moving all doubts as to lands conveyed to the firm as tenants in com-
mon, and not as partners, the firm lands were sold to B. Under a
settlement with those interested in A's estate, B took the lands, subjeft

to the liabilities of the firm, for |25,ooo paid to A's representatives.

A's widow claimed one-thitd, absolutely, on the ground of the con-
version, which made the land personalty.—Entitled to dower, an
interest for life. In fiBione juris semper subsislit aequitas; hence
the conversion of the realty ends when the purpose of the conver-
sion is attained. Firm real estate is personalty for the payment of
firm debts. The time of reconversion is the moment the partnership
is wound up, and it is determined that the real estate is no longer
partnership stock, nor required for its purposes. Foster's Appeal, 24
Smith 399, Pa. (1874).

§no.

Canli mag be itiabe a firm asset uittliout resort to anw fiction.

The confusion just pointed out is the result of re-

sorting to a fiction in order to make land a firm asset.

It is not necessary to declare land to be personalty in

order to subjedl it to the requirements of the firm

business. All that is necessary is to apply to land

the principles which govern the partnership relation.

If it is objedled that there is a necessary conflidl be-

tween partnership principles and some of the rules

which govern the title to land, the answer is that this

conflidl is not abrogated by the interjedlion of a fidlion.

Why not do, without disguise, what is done in fadl;

that is, mould the rules which govern real estate to

the requirements of the partnership relation. Such

a course would certainly be more consistent with the

dignity of legal reasoning.

After all, what is meant by the statement that land

becomes personal property? It simply means that

the title is controlled as a firm asset. The incidents
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of land remain unchanged. It can be proceeded

against, dealt witli, conveyed, encumbered, or devised

only according to tbe rules wbicli govern land.

The land, in Spite jof its conversion in equity, re-

tains all the physical and legal incidents of real

estate. The legal holder is merely converted into a

trustee for the partnership. The heir might as well

be the depositary of the legal title as was his ances-

tor the partner. The land is not changed in any of

its properties. It serves as a qualification for a mem-
ber of parliament. The partners, in selling, have a

vendor's lien for the purchase-money. The land is

taxed as real estate, and is exempt from the taxa-

tion laid upon personal property. The sheriff could

not sell the land on 2.fi.fa.^ without an inquisition.

A division of the partner's share would require a par-

tition. The title must be conveyed according to its

nature as land. A deed or mortgage of it could be

made by a partnership only in the form of a convey-

ance and by a joinder of all the partners. It is within

the statute of frauds. Ifa conversion affedled the legal

attributes of the land, it might be sold by a consta-

ble, who has no power to touch real estate, or a part-

ner might sell it as a chattel, without consulting his

co-partner. Upon the death of a partner, the land

would go to the survivor, who would be compelled

merely to account for it as an asset.

The title in any or in all the partners, as individu-

als, will be controlled for the firm. The destination

of the land controls the title, and no partner can with-

draw his share from the firm or prevent the firm's use

of the land until a settlement.^ Where equity is not

available in Common-law adlions, proof of the fa(5l
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would enable the firm to secure the enjoyment of landj

if the title was in the partners as individuals.' The
firm claim would depend upon the partner's mutual

covenants, or upon an inadequate remedy at law to

raise an equity, which Chancery would enforce. A
partner who put the title of land, bought with firm

funds, in his wife, prevented his co-partner's suit at

law, and gave him a right to enforce the firm title in

equity.^ If a purchaser refused to accept a deed of

the surviving partner, he could compel the co-part-

ner's heir to join in the deed. The equitable title

being vested in the firm, the legal title would be con-

trolled for the beneficiary, even after descent cast.' A
partner could compete with the separate creditor of

his co-partner. If the balance of account in favor of

the partner would absorb the proceeds of the land,

the separate creditor would be excluded.

The separate creditor acquires no lien by means of

a judgment against his debtor upon the equitable title

of the firm. Nor does an execution ox attachment

add anything to the creditor's standing. His process

is without avail, because it is against the legal title,

which is subordinated to the equitable estate.^

The improvements made by a. firm upon the sepa-

rate property of a partner, belong to the firm. The
consideration which moved from the firm makes the

title-holder a trustee, and prevents him from appro-

priating the land without making compensation for

the outlay. A foundry eredled upon the land of a

partner was destroyed during the partnership, and it

was rebuilt with firm funds. The equitable title to

the increase caused by the strudlure was in the firm;
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and it could make the partner account for the en-

hancement."

The partner holding title has it in his power to

convey to a bona fide purchaser, and to pass a good

title against the firm. The purchaser would take

clear of the firm, unless he had notice of its title be-

fore he contracted his claim.' Notice of the firm title

would prevent a purchaser from claiming against it,

and make him take subjedl to it.* If he had not paid

the whole purchase-money, he would account to the

firm for the balance.' A separate creditor could be

compelled to sell subjedl to the firm title.'"

If a partner delivers firm stock to his separate

creditor, who accepts it in the belief that the property

belonged to- the individual debtor, he does not acquire

title against the firm." No consideration moved to the

firm for the transfer. The partner could not give

away firm stock, and his appropriation of it to his

separate debt is equivalent to a gift by the firm. The
disposition by the title-holder of partnership land

stands upon a different footing. The legal title is

vested in the partner. He exerts the right which

corresponds to his title. The purchaser, if bona fide,

relies upon the legal investiture of title. The firm

stock is personalty, and parties deal with the posses-

sor at their risk. They cannot assume, but must

prove his capacity to dispose of the property.

I. I,and survives upon the partner's death to his co-

partners for a settlement.
Landpurchased by thefirm becomesfirm property, though the con-

veyance be made to the partners in common. The agent of B, C &
Co. bought lands with firm money, for firm purposes, but had the

deed made to the partners as individuals. Land was used iu accord-

ance with original intention. C, a member of the firm, died shortly

before the land was sold on a purchase-money mortgage. A, who
was also a partner with B, C & Co., and his executor, claimed
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aliquot shares in surplus, after payment of the mortgage, in lieu cf

their purparts in the land, as executor pf C, and in his personal ca-

pacity. B & Co., the continuing iirm, also claimed the excess as

partnership assets.—Awarded to B & Co. Abbott's Appeal, 14 Wright
234, Pa. (1865).

2. Equity, to make co-partner and wife, accountfor lands bought with

firmfunds, not barred by statute of limitations. A brought bill for

account against co-partner B, who had bought land with firm funds,

and put title in his wife. B demurred.—Overruled. A had no ade-

quate remedy at law, and statute of limitations no bar, ifA an equity,

and not a legal right. Partridge v. Wells, 3 Stew. 176, N. J. (1878).

3. Land equitable assets. I^and bought for firm. B took title in his

own name, conveyed to A undivided half, and died, leaving child, C.

A sold a portion to D, to raise money for payment of firm debts. D
refused to accept deed, because A owned but an undivided half. A
brought bill for specific performance, and made C a (o-defendant, to

compel him to join in executing the deed.—Decree. Equitable title

and control in A, as surviving partner. C trustee of his moiety for

firm. Between partners and creditors, firm land treated as person-

alty. Delmonico v. Guillaume, 2 Sandf. Ch. 366, N. Y. (1845).

4. Land equitable assets offirm,. A & B, partners, took land, sub-

jedl to mortgage, in payment of firm claim. On dissolution, A paid

firm debts to extent of $5,000 in excess of his proportion. A sepa-

rate creditor recovered judgment against B. The premises were sold

under the mortgage. A recovered one-half the surplus as owner,
and claimed reimbursement out of the other half in exclusion of

separate creditor.—Recovered, because land belonged, in equity, to

the firm, though held by the partners as tenants in common. A was
subrogated to rights of firm creditors. Buchau v. Sumner, 2 Barb.

Ch. 165, N. Y. (1847).

5. Shanks v. Klein, § 106, n. 7, a.

6. Clark's Appeal, \ 29, n. 4.

The evidence must show improvements made by or

for firm.
A partner's real estate not contributed tofirm,, unless the substance

of its transaElions. B, in 1869, took his sons, C and D, into business.

They traded as B's Sons. He built a brewery and fitted it up on his

land. The firm failed in 1872, and assigned for creditors. B also as-

signed for his separate creditors. E, firm assignee, petitioned that

F, B's separate assignee should account for real estate.—Judgment
for F. No proof that B contributed the premises to firm. Goepper
V. Kinsinger, 39 Ohio St. 429 (1883).

7. At least, if secured by mortgage.
Mortgage of partner's land without notice carries firm, improve-

ments, .'i. & B were partners as nurserymen. Firm planted trees

upon B's land. At a sale of the land on a mortgage given by B, A
gave notice of his claim for half the value of trees.-^-Notice to pur-

chaser of n6 avail, unless mortgagee had notice when the mortgage
was executed. Trees would not have been fixtures between the part-

ners. King V. Wilcomb, 7 Barb. 263, N. Y. (1849).

8. Equitable title offirm to land binds purchaser with notice. B, C,

D & E, partners, as glass manufacturers. The land for the glass-

works was bought with firm funds, though title was taken in individ-
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ual names. B & C conveyed an undivided 1-2 of the land to F, who
had knowledge of firm's equity. Four days later, the firm assigned
for benefit of creditors, and assignee contested F's title. F had
knowledge of firm's equitable claim, and took subjedl to it. Mat-
tock V. Jaines, 2 Beas. 126, N. J. (i860).

9. Improvements in partner's land, made with firm, goods, belong to

firm. Devoney v. Mahoney, \ 28, n. 3.

10. Where a firm creditor had accepted a judgment against

the partner holding title, his claim was merged in an
individxial judgment, and yet he did not have the rights

of a separate judgment-creditor, because his claim,
having been joint, was a credit to the firm, and not a
reliance upon the separate title.

Averill v. Loucks, \ 93, n. i.

II. Separate creditorpaid withfirm goods liablefor price. B paid pri-

vate debt to C with goods of firm, A & B. A bought out B, and sued
C for price. Defence: No knowledge of firm title.—Recovered.
Knowledge immaterial, because C paid no consideration to firm, and
did not deal on the firm credit. Geery v. Cockroft, i J. & Sp. 146,

N. Y. (1871).

§ni.

If tl)e lanb belongs to tl)e firm i»I)ile tl)c title is in one or more

of tl)e partners, a pnrtljaser roitljout notice man rclg on tl)e legal

title, but creditors can relg onlg on tl)e substantial on)nersl)ip.

Land is not marshalled for the joint and separate

lien-holders. Marshalling does not extend to liens, but

they bind the land according to the dates of record.'

The eifedl of the lien depends upon the language

of the title papers. A firm may take title to land in

either of two ways : The deed may be made to the

partners as a firm, for example, to A and B, trading as

A & Co. Then they will hold the land as firm stock.^

The conveyance puts the title in the firm, and exempts

it from individual control or disposition by a partner,

and from separate liens. Or the deed may be made
371



§111. Firm Land. Pt. 2, Ch. 7.

simply to tlie partners. Then they will hold as indi-

viduals, and the separate liens will bind the legal title.'

A judgment-creditor of the firm could not be restrained

from proceeding by execution against the separate

partner's real estate.'' He does not relinquish the

privilege secured by his judgment, by making proof

in bankruptcy, for the claim is based upon the judg-

ment.^ The separate creditor's equity is conceded, if

at all, only against unsecured claims, and would not

avail to marshal a j udgment-lien.

If the title is in the firm, it is bound by a judgment

obtained against the firm,' and the partner's separate

real estate is also bound by the judgment.^ A judg-

ment against the firm takes precedence of a subse-

quent judgment against a partner upon his moiety,

where the partners hold real estate as tenants in com-

mon.' The judgment against the firm binds each

partner's land from the entry of the judgment. If the

legal title is vested in one partner, though the land

was bought with firm money, and for firm use, and

judgments existed against the co-partner, and subse-

quentjudgments against the firm, firm-creditors would

take the proceeds. Neither set of claimants could

avail themselves of the legal title, and the firm cred-

itors are preferred, because the equitable ownership

was in the firm." If the co-partner sought to prove a

title as tenant in common, the partner might rebut

it, by proving a firm title in equity. If the legal title

was in both partners as tenants in common, the sepa-

rate creditors of each partner would have a legal claim,

but, although they also had a lien, the equity of the

firm creditor^ would, elsewhere than in Pennsylvania,

cut them out.^" In Pennsylvania, no partner has the
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right to contradidl the legal title after a lien has at-

tached." Land held by partners, as tenants in coni'

mon, was put into their partnership business, which

consisted in buying and selling land. The articles

of co-partnership were in writing. They sold the land,

and received part of the purchase-money. The bal-

ance was attached by a separate creditor, under his

judgment in the purchaser's hands. The attachment

was an eledlion to treat the fund as personalty, which

could be proved by parol to be partnership assets ; but

the proceeds stood in the place of the title, which was

bound by the lien.^^

A judgment against a partner does not bind his

quota of the land when the title is put in the firm.

His share is only an ultimate balance of account, and

entitles him to no part of any specific asset. The
judgment would not have anything to bind until the

balance was struck, and then the portion of land would

go to him as a new acquisition."

Land will be marshalled between joint and separate

creditors. The partner's right should enure to the

creditors, and entitle them to claim the land where

the firm has the equitable title, as a partner should be

subrogated to the creditors whom he has paid and be

reimbursed out of the equitable title of the firm to land

held in common. The mortgage by a partner of his

separate estate for a firm debt makes the land security

for a joint claim, and, to the extent of the mortgage,

firm assets between joint and separate creditors."

After the liens against the title-holder are satisfied,

the land will be marshalled in favor of the equitable

owner. A purchaser from a partner of land bought

with firm assets, and for firm purposes, is made to pay
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the balance of tlie price to the firm, although the legal

title is in the vendor.^*

1. No marshalling ofjudgmenl-cyeditor's lien. D took real estate of
each partner ia execution on his judgment against B & C. B subse-
quently assigned, for creditors, to A, and B & C also assigned for
creditors, to E. C was insolvent. A & E enjoined D, on ground
(i) estopped by proof of claim under assignment against B & C; (2)
could not take separate estate until separate creditors paid in full.

C's answer: Claim made expressly on judgment, and no relinquish-
ment of any privilege secured by his judgment. Injunction dis-

solved. Equitable rule can't deprive C of the lien of his judgment.
Howell V. Teel, 2 Stew. 490, N. J. (1878). Note by Reporter.

2. LaufFer v. Cavett, \ 10, n. 2.
,

3. Nothing but record title in firm a bar tojudgment against a part-
ner. A recovered judgment against B, 19 Oftober, 1876, for $511. 11.

23 OAober, 1876, firm of B & C, engaged in buying and selling real

estate, assigned for creditors, to D. 29 September, 1881, A brought
sci./a. to revive. D's affidavit of defence: B no interest, except as

a partner in the real estate, which '

' was all the property of the part-

nership," and not sufficient to pay its lien creditors.—Judgment for

want of a sufficient affidavit. Facfts not set forth: i, deed vesting
title in firm; 2, contracS;, recorded, by partners to hold real estate as

firm stock, or, 3, notice to individual creditor of firm title before debt
contradted. Revival would prejudice nothing. Kepler v. Erie Dime
Savings & Loan Co., 5 Out. 602, Pa. (1882).
Supra, u. 1.

4. Wisham v. Lippincott, ? 79, n. i.

5. Howell V. Teel, supra n. i.

6. Judgment against the firm binds its real estate. B & C, for loans
made to the firm, gave judgment notes to A et al., and they entered
them up against the firm, which owned real estate. The assignee
in bankruptcy sold the real estate, and claimed the proceeds, which
Ket. al., disputed with him. The register ruled out the judgment
creditors, because no lien could attach to firm real estate, which is

personal property.—Judgment for A ^/. al. Firm real 'estate retains

its incidents for lien of judgment, as well as by mortgage. In re

Codding, 9 Fed. Reporter 849 (1881).

7. Judgment againstfirm binds partner's separate real estate. 'Xietal.,

firm creditors, recovered judgmeut against B & Co., in 1852, A, sep-

arate creditor of B, recovered judgment against him, and sold his

land. A claimed priority out of proceeds.^udgment for D etal.

Priority of record lien determines who takes precedence in payment.
Cumming's Appeal, i Casey 268, Pa. (1855).

8. Equitable title boughtJor afirm, and with its money, is bound by
judgment against a partner, where articles do not callJor a convey-

ance to thefirm. A, B, C & D, partners, by articles, in 1872, agreed
to buy of E, for themselves, their heirs and assigns, a tradl of land
for their lumber business. D did not sign the articles, and no deed
was made. The land'was used in the business, and part payment
made with firm funds. Judgments were recovered against C & D.

The firm, 1875, agreed to sell the tradl to F, who refused the titl?.

In 1876 the firm assigned their interest to E, and all brolight specific
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performance.—Decree, witli dedudtiona ofjudgments against C & D.

E agreed to convey to the four, and his renouncing D's covenant for

payment would not alter the conveyance. Holt's Appeal, 2 Outer-

bridge 257, Pa. (1881).

9. Separatejudgment againstpartner not holding title, gives no lien.

B, partner with C, purchased land with firm money, taking the title

in his own name. The land was intended for firm purposes, and
so used. A recovered judgment against C, his private debtor, and
subsequently B confessedjudgment to D, a firm creditor. Other firm
creditors had judgments against the firm on which executions issued.

The proceeds of sheriff's sale were paid into court for distribution.

—

The lot was partnership property, and the partners were not tenants

in common. Thejudgment ofA wasnolien. At most he could only
have sold C's interest, and that was personal and notsubjedltoalien.
Proceeds awarded to firm execution-creditors. Erwin's Appeal, 3 Wr.

535, Pa. (1861).

\o- Judgment against separate partners holding legal title tofirm land
bind only their interests after firm debts, though subsequently con-

trailed, are paid. B & C, partners, bought and used for firm, land,

taking title as tenants in common. A recovered a judgment in 1871,

and another in 1876, against B and C for separate liabilities. Subse-
quently D obtained judgment against B & C for a firm debt. Upon
C's death and insolvency of firm, A claimed priority by virtue of his
statutory liens.—Judgment for D. A's liens subjedl to D's equity tq

apply assets to firm debts. Page v. Thomas, 43 Ohio St. 38 (1885).

II. Where the deed is made to the partners as individu-

als, without more, they will hold as tenants in common,
and no equity will arise to the firm, although the con-

sideration may have moved from the partnership, and
the property have been used for firm purposes, and im-
proved with firm funds. No oral evidence will be ad-

mitted to contradidl the record, to transfer title and
affedl creditors.
Record settles whether land is joint or separate. E & B held land

during partnership as tenants in common. C, on judgment againstE
for a private debt, levied on and sold moiety of the land which he
had sold to D. A, a creditor of the firm E & B, claimed paramount
title, offering parol evidence to prove that, while the deed was to

E & B as tenants in common, it was purchased with partnership funds
for partnership purposes, and E had retired, leaving land to B for

settlement of firm debts ; urging that being firm property, by a re-

sulting trust, according to the principles of equity, it was pledged
to partnership creditors, and that lien of separate creditors should
be subordinated to equities of the partners.—Such evidence is forbid-

den by Statute of Frauds and recording afls ; the part performance
claimed will not avail. The intention to rebut the deed must also

be by deed. The partners owned the money, and might appropriate
it to themselves as individuals, and it was their intention to do
this in the present case, because there was no assertion on the deed
of a partnership taking. D took E's interest without reference to

the partnership liabilities. Hale v. Henrie, 2 Watts 143, Pa. (1834).

Land was bought by A & B, partners, as individuals, and the first

instalment of the price was paid by them. C then joined the frm,
and the balance of the price was paid by the new firm. The part-
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nership funds were also expended in making improvements on the
premises. It was agreed that C should have one-third of the prop-
erty.—The parol agreement vested no title in him as an individual,
and did not raise a resulting title in the firm. Lefevre's Appeal, 19
Smith 22, Pa. (1871).

12. Geddes' Appeal, 3 Norris 482, Pa. (1877).

13. ^ 109, notes 7 and 9.

14. Partner's mortgage of his land for firm makes it pro tanto firm
assets. Lands of B & Co., in Wisconsin, were encumbered by B's
debts, incurred before C joined him in the business. To obtain an
extension of the indebtedness, B & Co. exchanged notes with D& Co.,
and C gave a mortgage on his land in NewJersey as collateral security.

The mortgage was assigned to A, who brought bill for the claim, and
B's alienee brought cross-bill to restrain him. Defence : Mortgage for

balance of debt and Wisconsin land should be exhausted first. C, a
surety for B & Co., and should compel sale of Wisconsin lands. The
debt B's separate obligation.—A entitled to decree. Payment of B's

debt enured to firm of B & Co., and C not a surety. Tiffany v. Craw-
ford, I McCart. Ch. 278, N. J. (1862).

15. Devoney v. Mahoney, \ 28, n. 3.

§112.

C^part from \\)t rnlc in Ipennsplmnia, rofjfie, tln^cr a rccorb-

snstEin, tl)e crtbitors ore entttleb to nh upon tl)e kgttl titk, tl)ere

is no reason to extlubc proof tl)at ti)e equitable title belongs to tl)e

ftrni.

The original method of converting land into firm

assets was by mutual stipulation in the partnership

articles. Without a contradl, the land would be held

in common.^ Subsequently, conversion became a

question simply of intention, and all evidence of in-

tention became competent.^ Taking land by the part-

ners for a firm debt establishes a firm ownership.

Although they might intend to take separate titles,

and hold in common, yet taking the land in satisfac-

tion of a firm debt would disprove a withdrawal, be-

cause the title would be acquired in the transadlion
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of firm business. If land held by one partner is pur-

chased with firm money, the inference is that the title

belongs to the firm, which paid for it.^ Using land

by the firm, and improving it with firm funds, make
it firm property.^

The consideration for a deed to the partners can

always be enquired into. The legal title, standing in

them as tenants in common, does not correspond to

their interests as partners in the firm stock. Their

interests are not necessarily equal in amount, but

vary, according to the quotas of the partners. Nor
are they ascertained by a balance of account, struck

upon a computation of all the assets. The interests

of the partners in the land are fludluating, although

their shares in the partnership are equal. Fixed

quotas of the land, therefore, would not represent the

interests of the partners, even when they had equal

shares in the firm.

The question arises : Is the creditor entitled to his

debtor's equity? The creditor of a firm would stand

in his debtor's shoes, and take the proceeds of its real

estate. Would the separate creditor be wronged by

the appropriation ? He gets all that his debtor had

;

is a creditor entitled to more? The separate creditors

have no standing to interfere with the partnership in

the exertion of its right of dominion over land held for

the firm by the individual partners." The debt of a

partner is not a lien upon the legal title. The claim

does not attach itself to any property of the debtor, but

remains simply his personal obligation. Without a

definite hold upon the land, how can a separate cred-

itor prevent the real owner from retaking it? More-

over, the debt does not outrank a firm debt, even upon
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the debtor's separate estate, but stands merely upon a

footing of equality. The creditor, too, knew that lie

had no preference over firm creditors when he gave the

debtor credit.

The payment of the purchase-money out of part-

nership funds establishes the beneficial ownership in

the firm, although the conveyance is made to the part-

ners, as individuals.^ The argument, that the part-

nership might do what it pleased with its own, and

had manifested its will to give away the land by the

deed, proves too much. No resulting trust would

arise in equity, if this argument should prevail. In

all cases, the deed might be treated as a donation, and

the enquiry into the consideration would be immate-

rial. If the legal title stood in one partner, the consid-

eration would be still more controlling, for the title

could not remain in him without defrauding his co-

partner, who paid his proportion of the price.'

Notice brought home to the separate creditors takes

away their right to hold against the firm creditors.'

A bill by the firm to assert its equity, would be lis

pendens^ and prevent a separate creditor of the part-

ner holding the legal title from claiming against the

firm.^° Even a purchaser" or mortgagee,^^ vs^ith knowl-

edge of the firm's equitable title, would take subjed

to it, unless he is vested with a right by statute. The
enadlment gives him a positive right, which notice

does not take away.

The wife of a deceased partner has no right to dower

in land held by her husband, in common with his co-

partners, for the firm. The dower is subjeA to the

paramount title of the firm, and the husband's interest

in the firm assets may not, on a settlement, amount
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to anytliing." The firm creditors cut out the widow

of a partner. She is dowable of what he leaves at his

death. The debts accrued during his life-time, and

he leaves only the balance after the debts are paid."

If the partner was married before he went into part-

nership, the debts attached after the dower; but the

land is only the surplus after the payment of debts.^^

The dower attaches subjedl to the firm's equitable

title, or it awaits a reconversion of the land, according

to the theory which prevails of the firm title to real

estate. In New York, dower attaches pending the

firm, and follows the legal title. As the legal title is

a tenancy in common of partnership land, the widow

takes dower but in a moiety, although her husband

had a two-thirds interest in the firm.*" In New York,

also, her interest attaches under the equitable lien.

The dower, in either event, is a life estate in the land,

and not an absolute right in the personal estate. Con-

versely, the husband's curtesy is limited to a life in-

terest in the share of a partnership left by a father to

his married daughter.^'

The partner holding title for the firm can convey

it without his co-partner joining in the deed. He can

alien it for firm purposes, with the same effedl as he

can dispose of personal assets." A partner could not

assign a lease made to his co-partner, because no legal

title is vested in him, which he could assign.^' He
might sell, it seems, his share of firm real estate, sub-

.jedl to his co-partner's equity. He sells out his interest

in land, which is specific, as he sells out his share of the

personal assets. He cannot be restrained from sell-

ing out, although the sale of his interest in the prop-

-erty might result in breaking up the business.™
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1. Coles V. Coles, ? 14, n. i.

At the present day, a contradl would extend the con-
version and assimilate land to personalty, by making
it, with the personal assets, the joint and primary fund
for the payment of debts.
By contrail partners may convert land into a chattel, liable in the

first, and not merely in the second, instanceforfirm, debts. B & C, by.
contracft, made landjoiut assets. C, by will, repeated terms, giving B
power to dispose of land for settlement of business. B conveyed land
in satisfadlion offirm debt without reference to power. A et at., heirs
of C, brought ejeftment.—Judgment for defendant. Contract and will

converted land, and made it liable as well as personalty in first instance
for firm debts. Davis v. Smith, 2 S. Rep'r 897, Ala. (1887).

2. ? 109, n. 5.

3. I 109, 11. 6.

4. Partner who receives commission from co-partners for furnishing
purchase-money to buy landforfitni, holds title as trustee. A having
option to buy land, formed partnership with B & C to divide the tract

and sell off lots for building. C agreed to advance the purchase-
money, and received commission for obtaining it from A & B. He
took notes from B for reimbursement in part. Profits, A 4-10, and B &
C each 3-10. C took title for security, and after selling part of tradl,

B & C refused to continue business with A, and excluded him. A
brought partition.—Decree. C trustee for A's quota, 4-10. Tenney
V. Simpson, 15 P. Rep'r 187, Kan. (1887).

The New York statute prohibits a concealment of the

beneficial ownership in land, and prevents a trust from
resulting to the purchaser, if he puts the legal title in

another.* The adl does not apply, if the title is taken
in the other's name without the purchaser's knowledge.
The beneficial ownership will then result to him.
Partner taking title to land without co-partners' knowledge bought

for thefirm, arid with itsfunds, is a trustee ofthe land as personalty.
A bought city lots with firm money, but without co-partners' knowl-
edge, took title in his individual name. They were entered on the
books as firm property, and the taxes and encumbrances were paid
by the funds, and entered to the credit of the firm. A died, and his
heirs brought partition for the lots among themselves. The co-part-

ners and the heirs of another deceased partner claimed the land as

partnership property. Defence : By New York statute, vendee not
trustee for another who pays the price.—A bought the land for the
partnership, and was a trustee for the firm during its continuance,
and after dissolution for the partners and their heirs, i. Statute
speaks of different persons. Vendee, as partner, paid part of the
price. 2. There is equitable conversion of land bought for the firm,

and the purchasing partner becomes a trustee of personalty. Fair-
child V. Fairchild, 64 N. Y. 471 (1876).

a. I R. S. 728, \ 51.

The distindlion taken by the court, that the partner,

or partners taking title as individuals, were not differ-

ent persons within the meaning of the statute, is criti-
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cised by Mr. Guy C. H. Corliss,* and the point did

not arise in the case, as the co-partners were not aware
of the fadl that the partner had taken title in his indi-

vidual name. Their ignorance of the fadl, brought the

case within the saving of sedlion 53.

a. Partnership Real Estate, 32 Alb. Lawjourn. 284, 304, 326 (1885).

5. Land used by Jittn and improved with Usfunds becomesfirm prop-
erty, which partner holding title cannot assignfor creditors. A & B
partners. B contributed lands, which were used for firm business,

retaining title in his name; but the lands should belong to firm when
A completed certain payments. A made some payments, and firm
money was expended in improving the lands. B sold out to C, whom
A received as partner. C assigned for creditors, lands to D, goods to

E, without A' s knowledge. A enjoined.—Decree. L^ncs partnership
property, but assignment invalid, because partner cannot delegate his

discretion. Denimy v. Colt, 3 Sandf. 284, N. Y. (1850).

Black's Appeal, ? 11, n. 1.

6. fudgment against partner holding title affirm land, no lien against

firm creditors. B & C, in 1874, bought land with firm funds, but B
took title. The land was conveyed, in 1876, when firm was insolvent,

to D, who sold to A, the wife of B. Under judgments against B, the
land was seized. A enjoined his creditors.—Decree. Land firm prop-
erty, and plaintiff derived title from firm. Judgment against B gave
no lien, and separate creditors entitled only to excess after payment
of firm debts. Bowen v. Billings, 13 Neb. 439 (1882).

The partner's lien would prevail against the separate

creditors, even with judgments, and exclude them from
the firm land.

Pj.rtner may be creditor offir-m, and has equitable lien on firm-
land held in individual name of partner. A contributed ^15,000,
and B, C & D, iron manufacturers in Pennsylvania, contributed the
same amount in tools and machinery, which they transferred to New
Jersey, where the firm bought land, taking title in the individual

names of the partners, and erecfted buildings. B, C & D confessed
judgment to their individual creditors, who sold the firm land and
stock in New Jersey. A claimed that his debt was an equitable lien,

which was paramount to the confessed judgments.—A entitled, as a
firm creditor, to be paid out of proceeds before judgment creditors

of individual partners. Uhler v. Semple, 5 C. E. Gr. 288, N. J.

(1869).

7. Title of land in partners, as tenants in com.mon, results to firm,
which pays the price. Account to date, and may be made up anew,

if book inadequate. A & B, partners. Land bought for firm place of
business, and paid for in part, and mortgaged for balance by firm.

Title taken by A & B as tenants in common. A brought aftion for

distribution and account. From B's bookkeeping, balance for A JjSioo,

but not corredt, and, by agreement, experts opened a new set ofbooks.
They found balance of ^^8,600.35, including a payment of mortgage
since aftion brought, and charging B premium of $\,7^S, which he
had not paid for becoming partner.—Decree. Land belonged to firm.

Expert books a necessity. Mortgage properly included in account,

and if premium antecedent to partnership, no demurrer to complaint.
Roberts v. Eldred, 15 P. Rep's 16, Cal. (1887).
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8. Partners co-owners of land not Jinn assets. B & C ^verc partners.

B had title to house subject to mortgage; house never used for f.rBi;

question : Whether bought with firm money. B conveyed, without
consideration, to his mother, and died., C assigned, for firm creditors,

his interest in the house. Assignee sold the interest of D. Surplus
of sale under mortgage was claimed by mother and by D.—If house
purchased with firm money, C owned a moiety, which would go to

his separate creditors, because use of firm funds for purchase, not

'

made for firm purposes, was a withdrawal. B's deed a prima facie
fraud upon creditors. C was estopped by his approval, but his cred-
itors might disregard the conveyance. If B & C had no separate
creditors, the surplus goes to firm creditors, and under assignee's

deed to D. Cox v. McBumey, 2 Sandf. 561, N. Y. (1849).

9. Matlack v. James, \ no, n. 8.

10. Bill byfirmfor lands held by individual member, lis pendens, and
affells subsequent purchaser with notice. A et al. brought bill for

lands as firm property, though title was held by B. C recovered
judgment against B, and sold the lands at sheriff's sale to D, who
brought ejeftment. A enjoined him from proceeding.—Maintained.
Bill lis pendens, and coustruAive notice to purchaser. Ettenborough
V. Bishop, II C. E. Gr. 262, N. J. (1875)-

11. Matlack v. James, § no, n. 8.

An heir could assert no title, because he is a volun-

teer.

fudgment against surviving and executor of deceased partner
chargesfirm land in hands of heirs. B executed bond to A in name
of B & C. C died, appointing B his executor, and A obtained judg-
ment against B personally, and de bonis testatoris, and upon return

of nulla bona, brought bill to satisfy debt out of firm land.—Decree.

Logan V. Greenshaw, 25 Fed. Rep'r 299 {1885), and note.

12. Landlord's claim for rent offirm premises has priority over lien

of separate partner's mortgage of his interest. Firm of B & C were
lessees of a mill. B mortgaged his interest in mill and machinery to

A, who filed a bill to foreclose, and claimed priority over rent, which
had accrued since date of mortgage.—Disallowed. Rent a firm debt,

which was paramount to A's individual debt. Mortgage of a part-

ner's interest, unlike an assignment, does not work a dissolution.

Mechanics' Bank v. Godwin, i Hal. Ch. 334, N. J. (1846).

13. Land bought with firm funds, and used exclusively for firm pur-
poses, not liable to dower by widow of partner indebted to firm.. B
and his co-partner, who had agreed that at dissolution firm property
should be sold for firm debts, bought land and ere<5ted buildings

upon it for their brass and iron foundry Creditors recovered judg-
ments against them, and took the premises in execution, B, who
had 1-5 of the profits, died, indebted to the firm. A, B's widow,
brought bill for dower.—Dismissed. B's beneficial interest subje<ft

to firm debts, and his possession a technical seizin which gave wife

no right to dower. Agreement converted land into personal estate.

Greene v. Greene, i Ohio 535 (1823).

14. Debts a lien on partnership land, andparamount to dower. B&C,
in partnership as builders, bought land with firm funds. B died in-

testate, and at his death the firm required this land for payment of

its debts. A, B's widow, claimed dower. Statutory dower limited

to husband's estate of inheritance.—Disallowed. Firm debts con-
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stitute a lien, which dates from the acquisition of title, and enures
to creditors as well as co-partners. Sumner v. Hampton, y Ohio
328-365 (1838).

_

.

Dower in partnership lands subjeSl to equitable claims between
partners. B & C owned firm lauds. B died, leaving his widow, A,
and heirs. A claimed dower.—Entitled to assignment. Land bought
with firm funds, or for firm use, retains, subjedt to equitable claims
between partners, its legal incidents. Campbell v. Campbell, 3 Stew.

415, N. J. (1879).
Code which endows widow ofany legal or equitable estate possessed

by husband at any time during marriage, does not extend to land held
for firm, B & C formed partnership to speculate in lands. Trustee
took title, and each subscriber shared profits in proportion to his con-
tribution. Death of member did not dissolve partnership, but substi-
tuted representatives. A bought land of trustee, B's widow claimed
dower.—Judgment for A. Mallory v. Russell, 32 N. W. Rep. 102, Iowa
(1887).
Widow not entitled to dower in land held by husbandfor hisfirm..

Firm B & C bought saw-mill property, and paid for it with firm
funds, but took title as individuals. B died, and the firm was insol-

vent. A, widow of B, claimed dower.—Disallowed. Firm creditors
entitled to land. Paige v. Paige, N. W. Rep'r 360, Iowa (1887).

15. The dower of the widow, which the decedent could
not at the Common law cut out during his lifetime by
any lien, is cut out by the creditor's title. Yet the
widow's interest attached at marriage, and the heir's

title does not begin until the decedent's death. The
debts operate ipsofaSlo., as a diminution of the estate,

and leave the dower as an interest only in the residue.

The heir during the decedent's lifetime had no inter-

est, and when he acquired, at his ancestor's death, the

title, it had already been diminished by the amount of

debts against the decedent. Noakes v. Smith, i Yeates

238, Pa. (1793).
After the firm uses are exhausted, how does the land

go? It goes back to the partners, and vests in them as

land, giving the widow of a deceased partner dower,
and not a third outright, and goes to the heirs and not

to the personal representatives. "

a. Foster's Appeal, \ 109, n. 9.

16. In New York, dower attaches, pending the firm, to

the partner's title, which is deemed separate, on the

theory of a tenancy in common ; so that the widow has

a legal right, and her dower is also an equity. The
legal and equitable right prevail over the equitable lien

of the firm creditors."

a. Smith v. Jackson, \ 109, n. 3.

17. Buckley v. Buckley, § 109, n. 2.
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18. Partner holding legal title to real estatefor thefirm, has the same
power over it as overfirm personalty. B conveyed an undivided half

of real estate to C, and took him in as partner. Uhe firm being insol-

vent, C conveyed the said moiety to D, in part payment ot a firm

debt. Upon dissolution, B & C conveyed the premises to A, the re-

ceiver, who brought bill against D lor a reconveyance. Argument:
Real estate personal property, and subjedted to partner's equitable

lien, and conveyance must be by both partners, under seal. Partner

holding legal title for one-half, holds moiety of it for himself, and
moiety for his co-partner.—Judgment for D. Partner holding legal

title for the firm has the same power over it as over firm personalty,

and his conveyance for firm purposes passes the title free of the

firm's equity. If trustee to co-partner for a moiety of one-half, the

separate deeds of both partners to D would leave one-half of the

tradt unconveyed; but joint deed not necessary to convey firm title.

Van Brunt V. Applegate, 44 N. Y. 544 (1871).

19. Assignm,ent, though for firm, must be executed by lessee. B & C
were partners. B was lessee of premises used by the firm. C assigned

the lease for a firm debt. A claimed possession under assignment.

No evidence that lease belonged to firm.—Only lessee can assign.

Query: Is evidence of firm title competent in adlion at law? Otis v.

Sill, 8 Barb. 102, N. Y. (1849).

20. Partner has the right to sell his share offirm real estate, subj^ to

co-partner''s equity. A, B & C, hotel proprietors in partnership. C
sold his interest in firm real estate to D. A and B sued to avotd the

conveyance, because it injured firm credit.—Judgment for defendants.

Partners, unlike creditors, have no control over co-partner's disposi-

tion, which is always subject to the partner's equity. Treadwell v.

Williams, 9 Bosw. 649, N. Y. (1862).

§113.

5n IJennsnbania tl)e kgal tttk is nst^ tcr protect not onig

^utigment-tuiittors roljo are not luitljin tl)c recording acts, but

also general creditors of tlje title-l)olticr. (Sl^e title connot be

Bl)ifteb, to tljeir pre^obice, bg parol e»ibcnce.

As tlie deed is evidence of the partners' intention,

they should put the title either in the firm, or in the

partners as tenants in common. If no intention is

expressed, they will take as tenants in common. The
fadl that partnership money is used to make the pur-

chase, will not change the title, for they may prefer

to own as individuals. Nor will using the land for

'384



Pt. 2, Ch. 7- Firm Land. §113.

firm purposes overcome the form of the conveyance.

The purchase, either with firm funds or for firm pur-

poses alone, does not contradiA the deed, which con-

veys the title to both. The means to procure the

property, or the mode of its enjoyment, is not the test

of ownership. If both are combined, they do not

negative the intention declared by the deed, that the

property belongs to the grantees, as the parties to the

instrument. The price and the use, together do not

show that the purchasers took in the capacity of part-

ners, or that the title vested in them as partners for

the business undertaken by them. The natural in-

ference, that they took like ordinary grantees, which

is the legal effeA of the grant arising from its terms,

can not be overcome or explained by parol.^

' May the partnership, by its derelidlion create in

the separate creditor a right by estoppel, which the

debtor did not possess? If the firm induces a credit

by holding out a partner as the owner of property,

which belonged to the firm, the partnership cannot

assert its title against the creditor of the partner.

The title which the partnership suffered to stand in

the partner's name, cannot be shifted by parol evi-

dence, after the rights of his creditors have attached.

The firm cannot assert an equity without doing equity

to the separate creditors whom it misled.'

The title might be put in the names of all the part-

ners, as tenants in common, or in the name of one,

or of any member less than all. It is the creditors

of the legal holder of the land who are protected

against a change of title. No other separate credit-

ors could objedl to the equity of the firm, or of its

385



§113. Firm IvAnd. Pt. 2, Ch. 7.

creditors. The title of the firm would prevail over

any partner who did not hold the legal title.*

The foundation for this argument is, that the cred-

itor contradls upon the faith of his debtor's record-

title> which is jjledged for the debt. The law creates

no such pledge.' But the creditor knew, it is said,

that, upon insolvency, the law sets apart the property

vested in his debtor for his individual creditor, and

excludes the firm creditor from recourse to it. The
pinch, every creditor knows, is not during the solv-

ency of the firm, when there are assets to pay all

the debts, and when there is no thought of resorting

to the separate estate. The competition arises only

when the assets are insufficient, and then, in time of

need, the separate creditor knows that he can look

with assurance to his debtor's estate for satisfadlion.

The right of severance, which the 'rule of conveni-

ence' establishes upon insolvency, creates a distindl

preference in favor of the separate creditor, and gives

him a lien upon the estate. He is ' invested with a

right which enables him to enjoin the partnership

from intruding upon his allotted field.

The argument begs the question in dispute. It

assumes that the title belongs to the individual part-

ner. If he merely holds the title for the firm, his

creditors can abstradl it from the firm or its cred-

itors with as little show of right as he could appro-

priate it for himself Upon insolvency the rights of

the joint and separate creditors are fixed. The com-

mission operates as a general execution, and a joint

is paramount to a separate levy, and intercepts the

firm title, at any time prior to a sale."
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The argument did not originate in partnership law,

but was transplanted by analogy from the dodtrine of

the lien of a decedent's debts. The peculiar do6lrine

of Pennsylvania, which makes land an asset for the

payment of debts, accounts for the anomaly in partner-

ship land. In Pennsylvania judgment-creditors were

assimilated to purchasers and mortgagees, who con-

tradled on the faith of the record title/ The judgment-
creditorswere not protedledby the recording a6ts, which

apply only to deeds and mortgages, but they were pro-

teAed against any shifting of title, without notice, by

parol evidence.' The inference from giving the judg-

ment a lien was inevitable that the debtor pledged his

title when the debt was contradled, not when the judg-

ment was entered. His creditor, therefore, acquired

a lien, which existed, apart from the judgment, and

took effedl without reference to it.

I. Land is not floating capital, and, unless involved in

the business, by being the substance of its transa<5lions,

does not become firm property. §67.

The deed settles the question of title to the land. If

the partners are the grantees, they will hold the title as

tenants in common. The title does not result to the

firm, when it pays the price and uses the land for its

business." The firm could appropriate its money to the

partners as individuals, and the investment would be a

withdrawal by the partners of property from the firm."

There is nothing in the price and use to rebut, the title

declared in the deed'. ° Parol evidence is incompetent to

convert the title, and vest it in the firm.

Parol evidence, though incompetent to change the

legal title, is admitted, to show whether the firm or a

co-partner is the beneficial owner.

a. Title in partner makes land separate estate. A & B owned laud,

purchased with partnership assets, conveyed to A as an individual.

•It was used in carrying on the partnership business, and while it was
so employed, A transferred to B one-fifth part of it, which represented

his interest in the firm. Upon bankriiptcy of firm, in controversy
between creditors of firm and individual members.—Held, resulting
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trust, if any, ceased to exist on conveyance to B ; land became pri-

vate property, according to record. A & B held as tenants in com-

mon, hence separate creditors entitled to preference. In re C, Zug

& Co., 34 Legal Int. 402 (1877).

b. Use of land does not make the proceeds firm assets, especially if di-

vided among partners. B, partner in railroad construction firm, con-

veyed undivided parts of a slate quarry to his partners. They worked
the quarry, and subsequently sold it, making the price payable to

each in equal parts. B received payment, and A claimed two j)arts,

having bought out a co-partner's quota. Defence of B's administra-

tors : Quarry partnership property.—Recovered. No evidence that

quarry bought with firm funds, and if used for firm, sale and divi-

sion of price a withdrawal. Shafer's Appeal, 10 Out. 49, Pa. (1884).

c. Hale V. Henrie, \ iii, n. 11.

If the title is taken in the individual name of a part-

ner, it will not result to the firm for the benefit of a co-

partner. The possession is explained by the use, that

is, to carry on the business. The, title need not, for that

purpose, be vested in the firm, but might remain in the

buying partner.
^

d. Lefevre's Appeal, ? in, n. 11.

The title would not be shifted by parol from an indi-

vidual to a firm, which he forms to transadl business on
the land. The cQ-partner's going into possession with

him did not exclude him, and answer for a feudal in-

vestiture, but was consistent with his ownership, as the

possession might be limited to doing business on the

land. There is no part-performance to take the transfer

out of the statute of frauds, because the possession is

joint and the owner is not excluded."

e. McCormick's Appeal, ? 10, n. 8 ; Foster's Appeal, i 109, n. 9.

A decree of court, which sold, as firm property, the

title taken by the partners as tenants in common, would
not convey the land. The decree could not invest the

firm with the individual : partner's title, or estop any
one not a party to the bill from disregarding the sale,

and proceeding against the record title.'

f. Record title in partnerfixes right ofseparate creditors. D & B, who
held land, used for partnership purposes, as tenants in common, re-

ceived C into the firm, and conveyed to him one-third interest in the

land. B died, decree for an account, a receiver appointed, and, on
petition of B's administrator, court sold land to pay firm debts. A,

had enteredjudgment against C, which bound his title as an individual,

though he received it on coming into the firm as partner.—Sale could

not pass title to real estate sold as firm property, but which did not
really belong to the partnership. The parties to proceedings in

equity were estopped from denying that the land belonged to the
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firm, and their interests passed by the sale ; but as to all not parties

to bill, it remained, so far as sale was concerned, an open question
whether or not the land was partnership assets. But a verdicft and
the paper title had determined this in the negative, and title to C's

share did not pass. Foster v. Barnes, 31 Sm. 377, Pa. (1876).

2. Contrail to buy land as tenants in common rests title in individuals,
thoughfirmfurnished the vioney, andfirm improvedpremisesfor its

business. B & C, partners, contradled for land, and eredted a building
upon it, for the clothing business, which the firm carried on. The
money for the purchase and improvement was furnished by the firm.

The contraft was upon payment, to convey to B & C, their heirs and
assigns, the lot in fee. No deed was made. A obtained judgment
against B.—A's lieu bound by B's moiety. Erb's Estate, I Pearson
98, Pa. (1856).

3. If the title is vested in the partners as tenants in com-
mon, the separate creditors contradl, it is held, on the
faith of the record-title, which cannot be changed -with-

out their knowledge. A partner could not, by a judg-
ment against his co-partner, devest any part of the
moiety on the ground that the partnership account
showed a balance in favor of the plaintiff partner.^

g. Judgment-creditor of partner holding title protected against any
shiftingof title tofirm by parol. A& B, partners, bought lots adjoin-

ing their place of business with firm funds, but took title as tenants
in common. A recovered judgment against B on a settlement of
partnership accounts, and claimed payment out of fund raised by
sheriff's sale under a subsequent judgment recovered against the
firm.—^The judgment-creditors of the title-holder were not protedled

by the recording afts, which apply to deeds and mortgages, but they
were protecfled against a shifting of the title without notice, by parol
evidence. Ebbert's Appeal, 20 Sm. 79, Pa. (1871).

A moiety descends, upon the partner's death, to his

representative, and the surviving partner has no claim

to administer the proceeds, even if the only creditors

are firm creditors.''

h. Land descends to representative, and surviving partner no right to

administer proceeds, even, if there are only firm creditors. B & C,

partners in lumbering, bought land, with firm money, for partnership

use, but took title as tenants in common. C died intestate, and his

administrator, D, obtained O. C. order of sale for payment of debts.

The only debts were partnership debts. A, the .assignee in bank^
ruptcy of B, claimed proceeds.—Proceeds awarded D. O. C. sold

estateofC, not of the partnership. A has no standing. Jones' Appeal,

20 Smith 169, Pa. (1871).

Demmy v. Colt, 3 Sandf. 284, N. Y. (1850).

4. The fadls of Erwin's Appeal' do not raise a resulting

trust to the firm against creditors of the holder of the

legal title. The contest was between the creditors of

the firm and the creditors of the partner who did not
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hold the legal estate. Of course, between them, the firm

title prevailed. It was a domestic affair between the

partners themselves, who were entitled to the land, and,

as they had the right to it, their creditors were also en-

titled to come upon it as a firm asset. It was disputed

to be for firm purposes, and hence no resulting trust to

the firm, but a resulting trust as to a moiety to the other

partner, whose creditors, therefore, would be entitled

to half the proceeds of a sale. The law of Pennsylvania,

therefore, is that the legal title governs, not only as to

mortgagees and purchasers, but also as to creditors,

against any resulting trust to the firm, and Erwin's
Appeal forms no exception to the rule. The principle

for this policy is that the partners can invest as they

please. Taking title in the name of a partner, or in part-

ners, as tenants in common, indicates the firm's eledlion

to hold not as a firm. If the partner makes the invest-

ment in his own name, although the acft is a fraud, never-

theless as the co-partners made him their partner and
agent, his a(5l within the powers of the combined mem-
bers of the firm will commit them against bona fide
dealers with him.

i. I III, n. 9.

If sufficient to change the title at all, the evidence

must shift it to the firm. The transfer to the partners

as tenants in common, would be but a stage in its pro-

gress, for the same evidence which took the title to the

partners, as individuals, would carry it on, and vest it

in them as a firm. If the use was ajoint user, butnot for

a partnership-purpose, then the title would result to the

co-partner, as to a moiety. The same amount of evi-

dence is required to alter the title in either case; the

price or the use would show a common, or a firm equity,

which will control the legal title.

5, "The analogy * is all in favor of requiring express or constructive
"notice to a purchaser or mortgagee of the land to affedt him with
"such a trust, and against it in the case of a general or judgment-
" creditor. Such a one trusts the general credit of his debtor, and
"not any specific property, and pra<fUcally the man who sells goods
"or lends money to another rarely searches the recorder's office to

"see whether he has declared a trust of the property he holds."

Sharswood, J., Calkett v. Thomas, i Phila. 463 (1853).

6. Though subsequent, a joint execution, if levied prior to a sale on
separate executions, cuts them out,. B obtained judgment, August,

1883, against D. C alsd obtained judgment against E, September i,

each before aJustice ofthe Peace. F, constable, seized firm stock of D
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& E, for sale September 7. D & E gave A, September 4, a judgment-
note, which he entered up September 6. A issued execution Septem-
ber 7, before F, who sold, under separate writs, to A. G, sherifl, sold
stock, September 22, to H, and delivered possession. A sued G for

trespass.—^Judgment for G. Interests of D and of E intercepted by
joint levy before sale. Semble. After sale of separate interests, no
joint stock left. Richards v. Allen, 44 Leg. Int. 432, Pa. (1887).

7. The A(5l of 1798, which limited the lien of a judg-
ment upon revival to five years, was read into the A61
of 1897, to prevent the lien of a decedent's debts from
again becoming indefinite in duration upon prosecution
by the creditor of his claim, according to the provisions
of the Adl. The ground for extending the statutory
language, which was confined to bonafide purchasers,
was that the title, if it descended to the heir, would, in
the language of the preamble, be 'insecure' for the
creditors who dealt with him, inasmuch as it would be
subjedl to recall by the creditors of the ancestor. ^

j. The re-ena<ftment of the Adt 19 April, 1794, \ 11, 3 Smith's Laws
144, states the reason for the provision in the preamble to be that
" inconvenience may arise from the debts of deceased persons reniain-
"ing alien on their lands and tenements an indefinite time aftertheir
"decease, whereby bona fide purchasers may be injured and titles

"become insecure." Adt 4 April, 1797, 3 Smith's laws 297-8.
The preamble referred to two classes,, who would be affedted by un-

known liens. They were, first, bona fide purchasers, who could not
know what they were buying until the liens were ascertained; and,
second, the heirs or volunteers who succeeded to the decedent's title.

The heirs deal as owners; they have the possession, and hold them-
selves out to their creditors, who would be misled by a title which is

insecure, because subjedt to recall at the suit of the ancestor's cred-

itors.

The lien, assimilated to the judgment, in turn moulded
the charadler of the judgment by the principle of the
lien. The lien arose in the days when Pennsylvania
was a Province, and when the main resource of the

colonists was land. They dealt on the credit of the
land.

The shifting of title by parol, after the title-holder

had incurred debts, was the mischief to be remedied by
the creation of a lien. He was deemed to own only
what remained after his debts were dedudled, like the

ancestor who transmitted only this balance to his heir.

If a partner held the legal title, his creditors must be
satisfied before the firm could assert its title in equity.

The beneficial title of the firm consisted only of the

residue after all the separate debts of the partner had
been dedudled.
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8. Judgment-creditors are protedled like purchasers and
incumbrances, although not within the recording adls.*^

k. The Adl of i8 Marcli, 1775, mentions only " purchasers and mort-

gagees." Preamble and first sedtion, i Smith I,aws 422-3.

-O-

CHAPTER VIII.

THE IMPLIED POWER OF A PARTNER.

§114.

^ partner \\as i\\t outljoritg to sell tl)e firm stotk in i\\t course

of trabe.

The power is a necessary prerogative of a partner,

because the purpose of partnership is buying and sell-

ing. The sale of all the firm stock might be sustained

as a valid exercise of a partner's autbority. If the

stock were out of style, the custom of trade might

justify closing out at a single sale the antiquated

merchandise, which could not be retailed to advantage.

The stock might be replaced by articles or materials

of superior fitness for the business. The stock might

be perisbable, or a forced sale imminent. In such an

emergency it is better to entrust an unrestricSted power

of sale to one in interest than to allow the goods to

perish for want of such power, or to let it be exerted

by a stranger. The question, however, depends upon

the condition of the business, and upon the usage of

merchants in reference to such a state of business.

The authority is by no means absolute, and must be

justified by exceptional circumstances, as it is the
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exertion of an exceptional power.^ To make such an
unusual transadlion the standard, and to give a part-

ner general authority to sell the whole stock, would
break down the safeguards established by the habits

and customs of business men, who are the most com-
petent judges and experts in reference to the due
exercise of the power.^ The attempt to define the

power by statute, establishes a hard and fast rule upon
the subjed, and either prohibits the sale or allows it

under any and all circumstances.'

1. Partner must join if accessiblei or sale void: A & B were partners
in the publication of a newspaper. A short time before the partner-
ship was to expire, A filed a bill in equity against B, alleging disa-
greement as to the settlement of firm affairs, and praying for a
receiyer and a,n injuncftion against B. B filed an answer, averring
willingness to buy A's share, and objeifting to the appointment of a
receiver. Soon after,, B sold to C the newspaper and everything per-
taining to it, and delivered possession. Supplementary bill by A,
prayed for an injuncftion to restrain C from publishing the paper and
renewing his other prayers. Answer by B.—Sale decreed void

;
per-

petual injunction granted; and receiver appdinted. B appealed.
Decree affirmed. Sloan v. Moore, i Wright 217, Pa. (i860).

2. Firm may recover on policy, though partner has, without author-
ity, assigned firm stock. A & B insured firm property with C&B
in A's presence, but without his consent, assigned the property to D,
with intent to dissolve the firm and form a company. Arrangement
not consummated. A & B sued C for loss by fire.—Recovered. As-
signment void as to A. Kimball v. Hamilton Fire Ins. Co., 8 Bosw.
495, N. Y. (1861).

Partner may sell entire stock in consideration of an agreement to

pay afirm debt. B & C, partners for three years, bought goods ofD
on credit, with A& E as sureties. D took, in addition, a chattel mortr
gage on the goods for the price. After three montiis, though firm
solvent, B assigned, without C's knowledge, all the firm stock to A,
whr undertook to pay D. When C heard of the sale, he objedled,

and put D in possession. A brought replevin.—Recovered. A part-

ner has authority to assign any, or all, the stock for the payment of
debts. Dissent.—Partner cannot break up the business by a sale of
all the stock. Graser v. Stellwagen, 25 N. Y. 315 (1862).

Contra. Partnerhas power to sell wholefirm, stockforpayment ofa
debt, without consulting co-partner. B & C, partners, at Evergreen,
were in debt. B, while atMobile, without C's knowledge, sold out firm
stock to A & Co., who were creditors of the firm, in payment of the
debt. Confiidt of evidence as of C's ratifying sale. D, sheriff, at in-

stance of,other creditors, attached stock. A & Co. sued D and his

sureties for damages.—Recovered value of stock at seizure, and inter-

est to trial. Ellis v. Allen, 2 S. Rep'r 676, Ala. (1887).
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3. Partner's power of sale extends to entire stock offirm, A & B,

partners for dealing in cattle. B sold the -whole brand to C. A sued
B and C for conspiracy to defraud him of his stock. If Court found
that C believed B had authority to sell—Judgment for C. Civil Codej

\ 2430, subdivision 3, enables partner to sell whole stock of merchan-
dise. Crites v. Wilkinson, 65 Cal. 559 (1884).

§115.

^\\t limit of tl)e purc[)asing potuer of a partner is tiettrmintb

b^ tt]£ usnal tonrse of bustnesa among tirins of tl)e giDcn xlass.

Buying and selling are correlative elements of trade.

A partner's right to buy, like tlie right to sell, is co-

extensive with the usage established in the particular

trade. This is the foundation of the partner's power

to buy.' Third persons, dealing with one partner as

the representative of the firm, are charged with notice

of the nature and extent of the firm's business, and

the partner cannot bind the firm upon a contradl for-

eign to its purpose, or largely in excess of its prima

facie resources. There is a point where the extent

of the firm business becomes a question of its nature;

it becomes simply a question of degree. A partner in

a small retail house cannot bind his firm upon con-

trails for a wholesale business. Ordinarily, the firm

stock is furnished by the contributions of the part-

ners, and must be replaced as it is sold. If the whole

firm stock has been sold out, any partner may replace

it, in order to carry on the business, for in the excep-

tional instances, as well as in the ordinary course of

trade, the right to buy always corresponds with the

right to sell.
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Suppose parties sign articles of co-partnership, and

agree that contributions shall be made in kind, and

afterwards a partner purchases, on the firm credit,

the goods which he agreed to contribute. Ordinarily,

the firm is not liable for the price of a partner's con-

tribution, but this principle applies only where the

contribution was bought in the name of the single

partner, or previous to the existence of the firm. In

the case stated, the firm would clearly be liable to the

innocent seller, for although the articles did not con-

template the purchase in question, yet the firm was

established by the signing of the articles, and, at that

time, each partner acquired all the prerogatives, and

assumed all the responsibilities, incident to the rela-

tion. The purchase, being in the line of the firm

business, bound the firm, for the partners are liable

for the fraudulent adls of their co-partner, to all per-

sons who innocently deal with him on their credit.^

A partner's implied power to buy enables him to

bind his co-partner for the price of goods bought, in

spite of a restridlion against any purchase which is

not made for cash. The seller's knowledge of the

restridlion will not protect the co-partner. Nothing

but a return of the goods will relieve him from liability

for the price. The receipt of the goods by the part-

ner, and his use of them in the firm business, charges

the partners for the benefit which they derived from

the increase of the firm stock. It is not requisite that

the co-partner's separate estate should derive any

benefit from the purchase. He is liable for the price,

because he did not disavow the sale and return the

goods, as he was entitled to do.'
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1. The power ofa partner to purchase in the name of thefirm, is the
correlative of his power to sell the firm stock. B & C weie partners
in harness-making. B bougbt of A a great number of bits to be;

made up into bridles, which he carried away himself; but, instead of
bringing to the shop, he pawned them. A sued B & C in assumpsit.
—Recovered. Lord Ei,i<Enborough : "Unless the seller is guilty
" of collusion, a sale to one partner is a sale to the partnership, with
" whatever view the goods may be bought, and to whatever purposes
"they may be applied. I will take it that [B] here meant to cheat
" his co-partner ; still the seller is not on that account to suffer. He
"is innocent; and he had a right to suppose that the individual adted
"for the partnership.' Bond v. Gibson, i Camp. 185 (1808).

2. Aspinwall v. Williams, \ 17, n. i.

3. Partner restriiied to buying for cash, charges co-partnerfor pur^
chase on credit, if merchandise went intofirm stock. B & C's busi-

ness was buying and selling sewing machines. C, active partner, and
B, capitalist. C restricted by agreement to buying for cash. A, with
knowledge of restridlion, sold machines on credit to firm, and upon
its failure sued B for balance of account. Court charged that unless
B was benefitted by the purchases, he was not liable.—Reversed.
B charged by addition to firm stock, although his separate estate
was not increased, Johnston v. Bernheim, 86 N. Car. 339 (1882 ).

§116.

!2l partner' tmplieb autliaritg is Itmtteb to strnplt controrts.

The right of a partner to contract for his co-partners

arose from trade, which enabled him to sell his co-

partner's share. As negotiation is incident to a sale,

a contradl is included in the transadlion, as a part of

it. The right is defined by trade, and must be exerted

in the usual form, that is, by simple contraA, which

includes commercial paper.

If agency is the principle which gives a partner

the power to adl for his firm, what is the limit of the

partner's agency? The transadlion, it is said, must
be within the scope of the business undertaken by
the firm, and the authority to do anything incident
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to the business is implied, as a part of the undertak-

ing. The statement, though it is corredl as a sum-

mary of the extent of his authority, does not bring

out into prominence the barrier which confines a part-

ner to the firm business. The counter-interest which

necessitates the limitation upon the partner's power,

is the liability of his co-partners, in their separate

estates, for the firm liabilities. The moment a part-

ner overleaps the boundary which circumscribes the

firm business, he calls forth into the arena his co-

partner, who is impelled, by his separate interest, to

contest the claim against the firm, and who is invested

with a full standing in equity by virtue of his inde-

pendent right.

The restriAion imposed by the partnership, which

limits a partner's authority to transactions within the

province of the firm, is legal. The co-partner is not

liable, at law, for any adl done beyond the range of part-

nership business, and his defence would be, that the

adl was ultra vires. The independent right of a co-

partner to protedt his individual estate, and confine

the firm creditor in the first instance to the firm fund,

is equitable. The law does not discriminate between

the joint and separate estates, but charges both upon

a firm obligation. It is the equity of the co-partner

to repel the liability from his separate estate which

prevents an immediate recovery. The right of the

claimant to charge the firm assets is admitted, but

when he advances against the separate estate, his

right is met and counterbalanced by the co-partner's

equity. The result is a collision of rights.

Should the firm be recognized as a distin(5l person,

which exists apart from its members, the collision of
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rights would come to an end. The partnership cred-

itor would look to his debtor, the firm, for satisfac-

tion, and the creditor's equity could be circumscribed

to the partnership funds. The partner would be

charged in his capacity of partner, but would not be

charged as an individual, and his separate estate

would not be liable for firm debts. The interference

between the right of the partner and the right of the

firm creditor is created by confounding the distindlion

which the Romans made between a partnership bono-

ruTU universorum and a business firm, or the distinc-

tion between different capacities. With all rights and

duties in common, the partners in a brotherhood are

merged in the fraternity, and cease to exist apart from

it. They can do nothing, except through the firm

;

can acquire no independent rights, and can have no

separate estate. In such a partnership, the rights

and liabilities of the partners are co-extensive with

the firm. But a partnership for gain is an association

for a limited objedl. The partner is identified with

the firm only to the extent of the undertaking. In

all other transaAions, he is a stranger to the firm.

The Common law ignores his situation, and imputes

to him a liability, which is independent of the firm,

on the assumption that he has contributed, not only

a portion, but the whole of his estate to the firm.

Furthermore, the collision would be obviated, if the

partners were allowed to set apart property for firm

assets. By devoting funds to a special purpose, the

debtor's right would be established, to withdraw prop-

erty from at least subsequent creditors, and prevent

them from taking it in execution for the satisfaftion

of their claims. The right to withdraw property is

398



Pt. 2, Ch. 8. Powers. §117.

exceptional, and the Civilians instance onl}?- the pecu-

lium of tlie Roman law to justify the segregation.^

I. Supra \ loi, n. 3.

§117.

!3l partiur rannot binif l)tB firm bg a apcrialtg

The seal, which precludes an inquiry into the con-

sideration, takes away, by anticipation, the co-part-

ner's defence to the claim. Each partner is entitled

to make a defence. The judgment, if obtained against

the firm, binds each partner's separate estate, becomes

a lien upon his land, and entitles the plaintifif to take

his personal property in execution without first ex-

hausting the firm assets.

An exception has been established, which permits

a partner to bind the firm by a seal. An executed

contradl, it is ^aid, which discharges the firm, may
be made under seal, for example, a partner's assign-

ment of a mortgage in payment of a firm debt, or his

release of it under seal. The firm is not bound be-

cause of the seal in such cases, but the transaction is

valid without the seal.*

A partner is forbidden by law to use a seal in firm

transadlions. He can add nothing to his capacity by

means of a seal, as it is an abuse of his position and

a usurpation. The law is consistent, and recognizes

in the seal only its worthlessness. If the transaction

is valid when taken by itself, it will stand apart from

the seal, which is disregarded as surplusage. A re-
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lease is no exception'^ To admit the validity of a release

by a partner without the receipt of payment, would

enable him to give away all the firm assets by a

feigned sale, followed by a release of the price. It is

the receipt of the money which extinguishes the debt,

and unless payment accompanies the release, it ope-

rates as a gift. As the seal does not enlarge the part-

ner's capacity, the release does not empower him to

give away the firm property.

The implied authority of a partner is limited to

contradls which do not anticipate the eventual lia-

bility of his co-partners, and charge them with liabil-

ity as individuals in the first instance. No partner

can deprive his co-partner of his defence to an adlion,

and commit him in advance. Hence, a seal, which

admits a consideration, and excludes a defence to a

claim, cannot be attached by a partner. The seal can

stand, and not avoid the instrument only when it is

surplusage. In the release of a debt, the payment is

satisfaAion ; the deed is simply evidence of the trans-

adlion. If no payment were made, and a release

nevertheless given, it would not bind the co-partner.

He is entitled to make a defence to any claim against

the firm, and cannot be precluded in advance of a

hearing or investigation of the claim. The deed would

not be simply evidence of the transadlion ; it would

be equivalent to charging the firm with a like amount.

The reason why a partner cannot execute a bond in

the firm name, is because it might operate as a gift,

by preventing the firm from disputing the considera-

tion.'' But if a partner could make a release which

would discharge the firm debtor without payment, he

could make a gift.
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An executed contradl imposes no additional obliga-

tion upon the firm, and is, on that account, sustained.

The deed is but evidence, and does not aflFedl the trans-

adlion. Is a power of attorney an executed contradl?

In form it is a deed. What is the engagement? Take
a power of attorney, which accompanies a certificate

of stock. The power of attorney enables the trans-

feree of the certificate to have himself invested with

the rights of a stockholder by the corporation. If the

certificate invested him with the rights of a stock-

holder, why would a power of attorney be necessary?

The necessity of a power of attorney shows that the

certificate does not invest the holder with the rights

of a corporator. The power of attorney binds the

maker, until it is exercised, to let the grantee use the

grantor's rights. The covenant is to let another do,

or in other words, to do something by another, as an

agent or attorney. Such a covenant is executory.

Can an executory covenant fail to charge the cove-

nantor? If it cannot, a partner has no implied power

to execute the instrument. The executory contract

cannot be changed by a seal. If a seal is attached, it

must be disregarded, as surplusage. No implied au-

thority exists to add a seal, and if express authority is

given to contradl, the seal is rejedled. The only way
to retain the seal, is by the authority of the co-partners

to the use of it. Then the deed is executed by all

the partners, and no question of its being sustained

by commercial usage, and the partner's implied au-

thority under it, arises. The denial of efifeA to a

seal, when the right to contrail exists, shows that no

deed can stand. The transaction stands simply by

virtue of the express authority, and the deed goes for
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nothing. If implied authority should be relied on,

it would be to sustain the transadlion, and disregard

the deed. This is unsafe, unless the thing is done.

When the transadlion is finished, and nothing remains

to be done, it is feasible to pronounce upon the aft,

and declare it valid, independent of its legal embodi-

ment. No point is decided but the charadler and

eflfedl of the transadlion itself It is different when
the adt is prospedlive. Then the legal form in which

the undertaking is embodied, becomes the test of its

validity. The transadlion cannot be severed from its

legal integument, and judged apart by itself; the

construdlion is no longer of the transaftion, but of the

legal instrument which embodies it. The legal effeft

of the instrument is now the point of decision. If an

instrument of the class could not be executed by a

partner, without exceeding his authority, then the

transadlion, which depends on the instrument, is in-

valid.

I. Partner has implied authority to assign mortgage as securityfor
firm debt. B, C & 'D, trading as B, C & Co., recovered judgment
against E, and levied on his wife's land. E and wife mortgaged tlie

land, as security for this judgment, to B, C & D. B assigned, in the
firm name, all its claims to F, as security for debt, and sealed the

assignment. It was not recorded. Subsequently C & D assigned
their interest in the mortgage to G. A claimed, as his assignee, 2-3

of proceeds raised by sale under a different mortgage.—F entitled to

fund. Record unnecessary, because no trust, and creditors not con-

cerned in controversy between different assignees. Mortgage not in

purparts to B, C & D, but accessory to firm debt. As assignment an
executed coutradl which discharged the firm, the seal was surplus'

age. Dubois' Appeal, 2 Wright, 231, Pa. (1861).

Partner may assign afirm judgment. After dissolution members^
repurchase offirm judgment presumably as partners. A, B & C,

partners,.recovered judgment against D, in 1857. In 1859 they as-

signed fbr creditors. Judgment was sold by assignee at audtion, and
bought in for partners by E, tiut never marked to anybody's use. C
died, and B, adting for himself and as attorney for A, assigned the

judgment to F, in 1866. In 1874 E assigned the judgment to A, who
sued D upon it^ud^eut belonged to F. Firm, though dissolved

by insolvency and assignment, having owned judgment originally as

partners, presumably intended to repurchase it as such. Therefore,
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B could, as partner, assign, and E had no title. Thursby v. Lidger-

wood, 69 N. Y. 198 J1877).
Partner tnay assign mortgage offirm. B & C, partners. Mort-

gage assigned by B to A, who foreclosed.—Decree. Mortgage secur-

ity for debt, and either partner could assign. Moses v. Halfield, 3
S. E. Rep'r 538 (1887).

2. Partner's release without consideration, void. A & B, who had
been partners, sued C for merchandise. B released the debt, and in-

dorsed on summons in firm-name, that all claims embodied in the

trust had been settled. The understanding betw eeu A & B was that

A should coUedt the debts, B being insolvent. No money paid for

release, and it did not appear what, if any, consideration was given.

—Judgment for plaintiff. Release void. Beatson v. Harris, 60 N. H.

83 (1884); s. c. 19 Cent. L. I. 275 and note.

Yet it is stated, in an endless array of cases, that a

release is an exception to the rule that a partner cannot
bind his co-partner by a seal.

a. Release bypartner bars aSlion by firm, A & B dissolved, making
A liquidating partner. He released firm claim against C, in order to

get benefit of^his assignHient for creditors. A&on by A & B. A
offered to prove that each received moiety of claim, that B forbade

A to sign, and that adlion was brought for B's use.—Non-suit. Tes-

timony irrelevant. Release barred the adtion. Salmon v. Davis, 4
Binn. 375, Pa. (1812).

Release the exception to rule that partner can't bind firm by a seal.

Parke v. Smith, 4 W. & S. 290, Pa. (1842).

"A Practical Treatise on the Law of Partnership," byJohn Coli,-

YER, Barrister at law, \ 468, 5th Am., from 2d Eng., Ed. : 1861.
'

' The Power of One Partner to Bind the Firm by a Sealed Instru-

ment," by J. M. L. 9 Am. Law Reg'r 265, 1870.

"The Law of Partnership," by CLEMENT BATES, ^383: 1888,

3. If an outgoing partner releases a firm debtor, the co-

partners may disregard the release and recover from
the debtor, or may sue the outgoing partner for the

debt. The suit would operate as a satisfa<3;ion of the

release, and discharge the debtor.

If outgoing partner releases firm claim, co-partners may sue him,

or the debtor. A & B bought out C. D & E, firm debtors, having
knowledge of the dissolution, took a receipt from C in exchange for

a receipt which they gave him for his separate debt. .4. & B sued C
for amount of D & E's debt to firm.—Recovered. A & B might affirm

C's aftion, and recover of him. Though adlion might release D & E,
they were not released by the exchange of receipts. Ross v. West,

2 Bosw. 390, N. Y. (1858).

4. Bond and warrant of attorney executed by partner in firm name,
do not bind co-partner ignorant ofthe obligation. B executed a bond
and warrant of attorney to D, a bank, for a loan, and obtained from
individual partners signatures of their firms as principals, though
the signers intended them to be only sureties, among them, A & C,

signed by C. B died. D entered up judgment against all of the

obligors, and subsequently sued B's administrator, who confessed
judgment. Not obtaining satisfadlion, D levied on lauds of A, and
he brought bill to enjoin a sale.—Decree. Bond bound only indi-
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viduals who signed the firm names. McKee v. Bank of Mt. Pleas-

ant, 7 Ohio 463 (1836).

§118.

tDlietl)£r a stal mill be ittatcb as Bttrplnsagc, or as tonoertmg

tl)e Jitrutorg wntrait into a spaialtti, ibepmtis upon tlje question

n)l)£tl)er t[)t cast innobcs a general rule or is jconfiiub to a par-

titular instantt.

The courts could say, they would consider the

transadlion by itself, and disregard its legal panoply.

They have said it in regard to executory contradts

made by express authority.' The reason is obvious.

The principal keeps the control of his adlions. The
agent may bind him by the a(5t, but not by any other

of the same class. If the delegation can be limited

to a single transadlion, the authority covers it by ex-

press reference. There is no danger of making the

authority extend to other adls not contemplated, as it

would if the authority was implied from the relation

of the parties. The severance of the contradl from

its integument, cannot be efifedled where implied au-

thority is in question. The authority extends to a

class of transadlions, and cannot be confined to a sin-

gle transacftion. The a& cannot be individualized

and interpreted by itself. The law generalizes, and

lays down a principle of action, which governs all

cases.^ A man adls in a single instance. If the seal

might be disregarded, and the transadlion construed

as if done without a deed, because the adl belonged

to a. class which a partner could perform, no legal
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eflfeA would be given to the instrument. The classi-

fication of documents by the law, according to the

dignity and solemnity of the adl, which it embodied,

would be undone. If a specialty could not operate

as a deed, it would take eflfedl as a contradl, and no

merger or conversion of the agreement into a cove-

nant with its different legal characteristics would take

place. The risk of charging the co-partners would

be removed by taking away the seal, and leaving a

simple contradl, which a partner can make, by virtue

of his implied power.' But as the law did not create

the distindlion between contrails and specialties solely

for the sake of partners, neither can it vitiate the dis-

tinction merely to facilitate their transactions.

I. If the firm gives the partner authority to make the
contradl, his making it under seal will not vitiate the
contradt. It will be sustained according to the author-

ity given, and the excess will be disregarded. The
seal will be surplusage.*

a. . If agent has express authority to contrail, a seal is disregarded as
surplusage. A sold B oil rights, or leases, in West Virginia, for a
price which -was payable in instalments. B authorized C, his agent,
to. procure an extension, which C obtained for 60 days, by giving B's
note for f750 as a bonus. ' C sealed the note. A sued B upon it in
assumpsit.—Recovered. Seal surplusage. Jones v. Horner, 10 Smith
214, Pa. (1869).

2. The partner has no implied authority to bind his firm

by a contradl under seal. The seal changes the char-
adler of the obligation, precludes any inquiry into the
consideration, and takes away the benefit of the statute

of limitations.''

b. Partner no implied authority to make executory contraB under
seal. A & B sued C & D in debt for failure to deliver petroleum ac-
cording to a contraft which D sealed without C's authority.—Charge,
that no such authority implied, afiErmed. Schmertz v. Shreeve, 12

Smith 457, Pa. C1869).

3. The implied authority was held sufiicient in Illinois

to' sustain the contradl made in pursuance of it. The
seal being disregarded, the authority existed to make

405



§119. Powers. Pt. 2, Ch. 8.

the contradl, and the execution corresponded to the
power.

"

c. Seal surplusage under partner's implied authority. Lender may
disregard a specialty executed by a partnerfor a loan, and recover it

in assumpsit. B executed a joint and several note, under seal, in B
& C's, and also in B's name to D, for money lent the firm, witli war-
rant of attorney attached, to confess judgment. A sued the firm in

assumpsit. C's defence: B no authority to bind firm by specialty;

which converted the note into a deed, and being given at the time
of loan merged the simple contradl.—Recovered. B's implied au-

thority to borrow for the firm enabled him to bind it for the loan.

The adlion not on the specialty. The seal disregarded as surplusage.
Walsh v. Lennon, 98 111. 27 (1881).

§119.

^ partner rantiot enter an appearance for tl)e finn, 20 as to

binb 1)13 w^partner.

The question depends upon the relation of attorney

and client. The authority would, it was held at one

time, be implied from the official recognition of an at-

torney's standing in court. He could bind, it was

said, any one whom he assumed to represent. The
vi6lim must look for redress to tbe attorney. This

was the English practice, established by some early

cases in disregard of a decision, in 1785, by Lord

Mansfield. Recently tbe soundness of Lord Mans-

field's position has been recognized, and the attorney

has been stripped of any authority which has not

been conferred upon him by a client.*

The requirement of service upon all the partners

throws light upon the question of a partner's right

to appear for the firm. The service is the initial step

to bind the partner's separate estate. Without a ser-

vice upon him the judgment does not extend to a
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J)artiier or affedt him. If a partner could appear for

his co-partner, why could he not accept service for

hiiri? The fadl that no attempt is made by a part-

ner to accept service for his co-partner, is an admis-

sion that the authority is not implied. The creditor

gets all the satisfadlion he can obtain by access to the

firm assets, and by exhausting the defendant, or sev-

ered partner'

I. Payment, though by court, under judgment in aSlion by attorney
for plaintiff, who never authorized attorney, is not a bar to a subse-
quent recovery. A sued B in assumpsit. He pleaded a former re-

covery, when B paid the money into court, and A's attorney of record
received the money out of court. A denied employing the attomiey.

—A had judgment. Robson v. Eaton, i T. R. 62. Ivord MANS-
FIELD.

The credit of corredling the blunder belongs to the
writer, who signs himself 'E. W-,' of a critique upon
the position taken by the courts with reference to the
" Retainer of Attorneys. " 37 Law Mag. 72, 1847.
No costs infliSled upon plaintiff before action stayed, which attor-

ney did not have plaintiffs authority to bring. A, plaintiff, applied
for stay of proceedings, because the adtion was brought without his
authority or knowledge. The attorney was insolvent. Defence:
Court would not relieve, unless attorney insolvent, and then only on
payment of costs.-r-Adtion stayed without payment of costs. Rob-
son V. Baton conflidls with Salkeld, upon which pradlice is founded
and overrules it. Reynolds v. Howell, I,. R. 8 Q. B. 398.

In Ohio, before the change in England, the judges
refused to let an attorney steal clients, because he was
an ofl&cer of the court." The Supreme Court of the
United States has expressed a didlum to this effedl, but
the fadls did not call for a decision of the point. The
partner appeared for his co-partner, who was not subjedl

to the jurisdidlion, and after the firm was dissolved."

Vide comment by Mr. Wm. Green, in i Virginia Law
Journal 127 (1877). New York" and Pennsylvania * fol-

low the obsolete English pradlice, by which the adlion

will not even be stayed, unless the misrepresented client

pays the costs.

a. fudgment, though unwarranted appearance by attorney, void. A
was sued, with B & C as co-defendants, but was not served. B & C
employed an attorney, who appeared and pleaded for A by mistake.
Judgment went against A, and he brought a bill for a new trial.—
Dismissed. Adequate remedy at law, as judgment would be set aside
as void on his application. Critchfield v. Porter, 3 Ohio 519 (1828).
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b. Partner cannot authorize an attorney to aphearfor his co-partner,

at least, if the co-partner is not subject to thejurisdi£lion of the court,

or if after dissotution. B, in Illinois, was in paitnership with C, iu

New York. A sued them in New York for a firm debt, though after

the dissolution. C employed an attorney, and A recoveied judg-
ment. He brought suit in Illinois on the judgment.—Judgment for

plaintiff reversed. New York court had no j urisdidtion over B. C
had no authority to employ an attorney, or enter an appearance for

B during the partnership, much less after its dissolution. Service
measures the lack of implied authority; for judgment binds only a
served partner and firm assets, but not non-served partner's separate
estate. Hall v. 1/anning, i Otto 160 (1875).

c. fudgment confessed by unauthorized attorney binds defendant until

he disproves cause of aElion. B, an attorney for the drawer, agreed
to enter special bail for A, the acceptor, who had not employed him,
and subsequently confessed judgment against A. Defence : Judgment
void.—Judgment maintained as security, but A let into a defence.
Denton v. Noyes, 6 Johns. 295, N. Y. (1810).

d. Attorney may appear, at husband's request, for a married woman,
confess judgment without warrant and pass her title by the sheriff's

sale. B joined C, her husband, and executed a mortgage of her land
to D. To a sci.fa., which he sued out, E appeared as attorney for B
and C, at C's request, and waived service. E subsequently confessed
judgment. B died. Tc> a sci.fa. to revive, C appeared in person, and
confessed judgment individually, and as admmistrator of B. The
premises were sold on a lev.fa. to F. Ejedlment by A, heir of B and
C, against grantees of F. A's claim : "Without service, B not bound
to appear. Her warrant necessary to confess judgment, and she
couldn't execute one. No title passed under void judgment. No
defendant, as C not administrator and B dead, when sci.fa. issued
to revive. Defence : Husband can employ attorney for wife, original

judgment sufficient, and administrator joined on sci. fa. only for

regularity. C entitled, and presumed to be administrator.—Judg-
ment for defendants affirmed. Attorney, as an ofiScer of court, may
appear for any competent person, and want of authority don't inval-

idate judgment. Wife entitled to service only for her separate estate,

but husband may appoint attorney for her title, which he represents.

B's death made her separate estate. C's interest established when
original judgment is entered. A not entitled, as heir is unable to

make any defence which she could not have made on sci.fa, Evans
V. Meylert, 7 Harris 402, Pa. (1862).
Attorney can steal a client. In a joint suit A was returned 'nihil

habet,' and B 'served,' An attorney appeared for both, and Judgment
was entered against them. A moved to set aside execution against
him.—Refused. Appearance sufficient to support judgment. M'Cul-
lough V. Guetner, i Binn. 214, Pa. (1807).

2. Gibson, C.J. : "For a partnership debt, the entire property in the spe-
" cific thing must be sold, even in a judgment against one of the part-
" ners ; because through the medium of the execution, the law com-
"pels him to make the same application of the joint funds to the
"joint debts, that it was, undoubtedly, competent for him to make
"voluntarily. The sheriff levies and sells the entire property, be-
" cause the partner defendant has no specific share that may be levied
" and sold separately ; and even were that otherwise, yet, unless the
"sale should work a dissolution of the partnership />>o tanto, the re-

"mainder would not be the property of the other partners individu-
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"ally, but of the firm, and liable to execution by any other joint
' creditor ; so that the sheriff might as well go on and levy the whole
"at once. Besides, as the other partners would be liable to contri-

"bution, their remaining interest in the effedls sold, being carried
" into the partnership account, would entitle them to a credit exadlly
" equal to what should be necessary to reimburse the partner defend-
"ant the loss of his individual share; so that the effeift of selling a
"part or the whole, would, as between the. partners themselves, be
"exaftly the same, nothing being gained by the sale of an undi-
" vided interest but the embarrassment incident to a joint ownership
"by the purchaser and the firm." Taylor v. Henderson, 17 S. & R.

453, Pa. (1828.)

§120.

^ partner cannot submit a firm claim to orbitration.

On principle, the reason for denying to a partner

tlie right to appear in an adlion, prevents him from

submitting a claim for his co-partner to arbitration.

The propriety of adjusting firm claims without liti-

gation is obvious, and if the separate liability of the

co-partner was not involved in the award, there would

be no doubt about the right. In fadl, unless a co-

partner can defend his co-partner, he cannot sue for

him. Bringing suit involves the risk of a counter-

claim, which might turn the judgment against the

plaintiffs, and charge their separate estates. As a

partner can sue for a firm, unless the defendants ob-

je6l to the non-joinder of his co-partner, it would

seem natural that a partner might also defend or

subttiit for his co-partner. But the remedy is worked

out in a different way. The submission or appear-

ance binds the party, and also the firm assets, which

he represents, but does not bind the co-partner's sep-

arate estate.'
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Though a suit against a firm would require service

upon all the partners, in order to make them parties

to the adlion, and bind them by the judgment, a part-

ner would seem to have the authority to enter an ap-

pearance for his co-partners, or in a State where arbi-

tration enters into the system of procedure, to submit

a controversy to arbitration. The proof, or liquida-

tion of the claim by legal process, may be an incident

of the business, and is within the province of a part-

ner. This is recognized to its full extent in States

where no execution can issue against the separate

estate of a non-consenting partner under a judgment

or award so obtained against the firm. As the reason

which restrains a partner from prejudging a claim does

not exist, he is empowered to settle the controversy

himself, and to confess judgment for the amount

against the firm.^

I. The leading case in Pennsylvania did not warrant
any decision beyond this,* as the fadls limited the deci-

sion to the firm assets. Even in the last case, although
the opinion ignores the distindlion and charges the part-

ner by a judgment on a submission by a co-partner, the

decision, in spite of the sweeping language, is limited

to firm property."

a. C. J. Gibson's diftum against submission by partner. 7 W. & S. 143.

Partner's admission binds him, and subje^s thefirm stock to execu-
tion. A, for A & Co., and B, for B & Co., submitted by parol the
accounts between the firms to arbitrators, and made their award final,

upon which execution might issue. They awarded J847.82 to plaint-

iffs, who issued a capias, and arrested B, and he gave bail, but his co-

partners could not be found.—B's submission bound him, and enabled
plaintiffs to take firm assets without a distringas, or outlawry, as in

England, against non-served partners. Decision general, and based
on partner's right to appear for co-partners. Taylor v. Coryell, 12 S.

& R. 243, Pa. (1824).

h. Partner who buys out co-partner m.ay submit to arbitration. B sold
out to C, who assumed firm debts. He submitted A's claim to arbitra-

tion, and A sued B & C.—Recovered. Authority to submit inferred

from B's sale of his interest. Becker v. Boon, 61 N. Y. 317 (1874.)
Partner implied authority to submit by parol. A sued B & C on a

parol award made by arbitrators upon B's submission for the firm.
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C denied B's authority, if they were partners, to submit the contro-

versy to arbitration. The jury found a partnership.—Judgment for

plaintiff. Partner has implied authority to make submission for co-

partner. Gay V. Waltman, 8 N. 453, Pa. (1879).

Partnerno implied authority to submit firm claim to arbitration.

A& B sued D alleging breach of contradt to co-operate in driving logs.

D's defence : B submitted controversy to arbitrators, and awarded D.
—Recovered. B no implied authority to submit claim to arbitration.

Walker v. Bean, 34 Minn. 427 (1886).

Partner's submission offirm claim, to arbitration does not bind co-

partners, who may recover in spite ofpartner's bar as co-plaintiff. B,

C & D, partners. Suits brought before and after dissolution and con-
solidated, and B against C's protest submitted the controvery to arbi-

tration.—^Award not binding upon C & D, who could recover on firm
title, although B had disabled himself. Fanchou v. Bibb Furnace Co.,

2 S. Rep'r 268, Ala. (1887).

2. Judgment confessed bypartner after dissolution, and a sale offirm,
stock to co-partner, subjeBs it to execution. B & C,dissolved partner-
ship, B selling out to C, who indemnified him against firm debts.
Two months afterwards B confessed judgment to A, and took C's
separate property and the firm stock in execution. C moved to strike
off judgment against him.—Rule alsolute. Judgment bound B, sub-
jedled assets, although transferred to C and no longer firm stock, to
execution, with rio less effedt than if the judgment had been against
both A & B. Mair v. Beck, 4 E. Rep'r 855, Pa. (1889).

DefeSl inpartner's confessedjudgment againstfirm^ cured by knowl-
edge ofsubsequent lien-holder. B & C, partners. B confessed judg-
ment in partnership name for firm debt to A, and subsequently con-
fessed judgment in names of both partners to himself, as guardian for

D. A postponed, because Judgment Index did not show who were
his debtors.—Reversed, because D had knowledge of A's judgment.
Adtual equivalent to construdtive notice. Hamilton's Appeal, 7 Out.
368, Pa. C1883).

§121.

(ffaci) partner rcpresenta t[)e firm in tl)£ transaction of its

basincsa anb can binlJ l)ia to-partiur bg o\\ admission.

At tlie Common law a partner was disqualified by-

interest from testifying in reference to the partner-

ship. If sued, lie could not testify that another was

his partner, because his testimony would charge the

other with one-half the debt.* If the other was sued

the partner might testify to his own membership, but
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this would be an admissiou, not testimony.^ If three

contradled to buy merchandise, and the first sued the

second for advances, the third would be an incompe-

tent witness. He might admit his own membership,

but his testimony that the second was also a mem-
ber, would change the liability of the witness from a

half into a third. The preliminary fadt . of partner-

ship must be established before he is constituted a

partner, and is vested with the power to bind his co-

partner by an admission.*

When the disqualification of interest was removed

by statute, an exception was made to the abrogation

in reference to transadlions which affedled a deceased

partner. In Pennsylvania the death of an individual

excluded testimony against his estate in adlions by

or against executors, administrators, guardians or as-

signees.° The deceased partner was regarded by the

Pennsylvania courts in interpreting the statute as an

assignor, and upon his death his share devolved by

operation of law upon his co-partner. The quota re-

ceived by assignment of law disqualified the surviving

partner, who, to the extent of the quota, represented

the deceased partner. New York, on the contrary,

repudiated, upon this point, the theory of separate

titles in the partners. The surviving partner takes

upon his co-partner's death the whole estate, not by

devolution or assignment from his co-partner, but by

virtue of the original joint title, which covers the en-

tire firm property.^

Might the surviving partner in Pennsylvania, tes-

tify to a contradl made by him either before or after

his co-partner died ? An A&. of Assembly' permits a

"party," and an amendment' permits a "person," to
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testify to anything occurring since the co-partner's

death in an adlion by or against his representatives.

The courts refused to let the plaintiff, in an adlion

against the surviving partner, prove a contrail made
with the deceased partner, because the plaintiff would

make out his own case, and the deceased could not

reappear to contradidl it.' If the transactions were

with the partner who survived, but were performed

"before his co-partner died, the courts excluded the tes-

timony." But a subsequent a&, admits the testimony

of a party to transadlions between him and the sur-

viving partner." It might be a quibble whether a con-

tradl could be proved as made with a surviving part-

ner. But it is not probable that the adverse party

would be excluded, if the contrail was made with the

partner who survived, although made before the co-

partner died. The reason for the enaAment would

control its interpretation.

If the contradl was made with the partner who sur-

vived, but before his co-partner died, a third person,

for example, a dormant or special partner, would be

incompetent. The a<ft of 1878 speaks of "parties to

the record," and does not admit any other person to

testify generally to transadlions with the surviving

partner. A co-partner, who is not sued with the part-

ner defendant, is not, within the a&. which allows a

partner to compel his adversary, or the adverse bene-

ficiary of the suit to testify ,^^ although the suit was on

a firm contradl. Where the bar of interest is removed

between adverse parties on the record, one partner

cannot testify in a suit against the firm for the plain-

tiff. He is not adverse to his co-partner, who would

be charged by his testimony for half the debt.*'
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A recent statute lias attempted to restate the pro-

visions of the prior adls."

I. Meason v. Kaine, J lo, n. 6.

• 2. Drennen v. House, supra \ 69, u. 5.

3. Supra \ 10, n. 6.

4. After the relation is established, any admission made
by one partner, within the scope of the firm business,

binds his co-partner.
Joint note made by one, charges makers only ifpartnership which

gives him implied authority. .A sued B, C & D, trading as B & Co.,
and offered in evidence a note of B & Co., in B's handwriting.—In-
competent until partnership proved, which would give B implied au-
thoritjf. Tellers v. Muir, Pen. 749, N. J. (1811).
Evidence ofpartnership makes partner's admission binding. A &

E employed B, C & D as their attorneys, and A sued them as partners,
for money collected. B and C neither denied nor admitted partner-
ship, but did deny all other averments of the bill. D admitted part'
nership and employment. A put in evidence an assignment by E to
his attorneys, B, C & D, of all his interest in the claim to be collected

;

and the complaint in the adtion to colledt, which was signed B, C &
D, attorneys.—Evidence competent to prove partnership and to make
B's admission bind the firm. Fogerty v. Jordan, 2 Rob. 319, N. Y.
(1864).

Court decides if evidence ojjoint interest sufficient to admit declara-
tions ofone against the other allegedpartner. B and C owned a gold
mine. A testified that B asked him if he had seen C, who, he told
him, was at the hotel, and that B said, if you will sell lumber right
we will take a good deal. A went to the hotel and made a contradl
with C for the lumber. The conversation with C admitted as evidence
of partnership against B.—Competent. Hilton v. McDowell, 87 N. C.

364 (1882).

5. The disqualification of interest was abrogated with
this proviso :

" This Adl shall not apply to adlions by
"or against executors, administrators or guardians, nor
"where the assignor of the thing or contradl in adlion

"may be dead." Adl 15 April, 1869, P. L. 30.

6. Supra 1 100, n. 5.

7.
'
' Where the assignor of the thing or contraA in adtion

" may be dead, no interest or policy of law shall exclude
" any party to the record from testifying to the matters
"occurring since the death of the person whose estate
" through a legal representative is a party to the record, 'i^

Adl 9 April, 1870, P. L,. 40.

8. Amendment substitutes "or person," for the first

"party to the record." Adl 11 May, 1881, P. L. 20.

9. Plaintiffsuing surviving partner cannot testify as to transaBions
between himselfand deceased partner. A brought assumpsit against
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B, C & D, partners. On A's motion, the name of C was stricken
from the record. After the cause was at issue B died. The jury were
sworn as to D only, as surviving partner. At the trial, A was per-

mitted to testify as to transadlions between himself and B.—Error.
But qucere whether,his testimony as to transadlions between himself
and D alone, would be competent., Hanna v. Wray, 27 Smith 27, Pa.

(1874).
Surviving partner cannot testify as to contrail of deceased partner

with defendant. A, surviving partner of A & C, brought assumpsit
against B. A testified as to the making of the contratt, and the de-

livery of the goods, but admitted that the contradl was not made in

his presence.—B incompetent to show what was the verbal contract
with C, but was, at least, competent to refute A's testimony. Gavit
V. Supplee, 2 W. N. C. 561, Pa. (1876).

Plaintiffsuing surviving, incompetent to prove contrail tnade with
deceased partner. A, a surviving partner, brought assumpsit against
B, surviving partner in another firm, for putting case around organ
in a church. Defence: That the order had been given by C, who
had no connexion with B's firm. A proved, by D, a contract made
by deceased member of B's firm with deceased member of A's firm.

B was offered as a witness to prove "that the defendant's firm never
"ordered the case, which is the subje(fl of the suit, and that the same
" was not, in faft, delivered to them."—B incompetent. Stanbridgev.
Catanach, 2 Norris 368, Pa. (1877).

10. Plaintiffsuing survivingpartner incompetent toprove contraEl with
partner, who survived, ifmade during co-partner^s lifetime. A sued
the firm of B & Co., which consisted of B, active partner, and C,
silent partner. Writ was served on both B and C. C died after the
commencement of the adtion, and his death was suggested upon the
record. At the trial, A's deposition was offered in evidence, especially

to prove transadtions between A & B. Objection : That under the
A(ft of 1869, A was incompetent as a witness, for C was dead. Depo-
sition admitted. But afterwards, sur rule for new trial.—New trial

granted on the ground that to admit A's deposition was error. "Hanna
" V, Wray, Gavit v. Supplee, and the more recent case of Stanbridge
"v. Catanach, establish that a deceased partner is an assignor to his

"surviving partner within the letter of the exceptions to the Adl of
" 1869. It is true that this case differs from all those cited, because,
"here, the evidence given was only of transadtions between the sur-

"viving partner and the plaintiff; and there, the evidence was as to
" transadlions between the deceased partner and the witnesses. It is

"also true, that in both Hanna v. Wray and Gavit v. Supplee, the
"Supeme Court intimates that the difference is material, but we do
"not think that it is for us to depart from the principles announced.
" In all the cases citedit is held that a deceased partner is an assignor,

"and Hanna v. Wray decides that devolution of a deceased partner's
"liability to a surviving defendant, is an assignment within the
" meaning of the exception. " Noble v. Mortimer, 4 W. N. C. 300, Pa.

(1877).

11. In adlions "brought by or against surviving partners,
'

' no interest or policy of law shall exclude any party to
" the record from testifying to matters having occurred
'

' between the surviving partner and the adverse party on
"the record." Adl 25 May, 1878, P. L. 153.
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12. In suit againstpatiner plaintiff cannot call co-partner, because not
a party or adverse beneficiary of suit. A et al. brought assumpsit
against B, the executor of C, for a debt alleged to have been con-
tracfted by C, D & E, as partners. At the trial the deposition of D
was offered in evidence by the ^\^vaX\S, inter alia, to prove the part-
nership.—In the Supreme Court, Paxson, J., said: "The -witness
" (D) being incompetent on the ground of interest, he was not made
" competent by the K&. of 27 March, 1865, * * for the reason that
"he is neither au adverse party on the record, nor a person for whose
"immediate and adverse benefit such adtion was instituted, prose*
"cuted or defended." Hogeboom's v. Gibbs, 7 Norris235, Pa. (1879).
By the terms of the A(ft of 1865, above referred to, it is enadted:

''That any party, in any civil aftion, or proceeding, whether at law,
"pr in equity, may compel any adverse party, or any person for
"whose immediate and adverse benefit such a<ftion, or proceeding is

"instituted, prosecuted or defended, to testify, as a witness in his
"behalf, in the same manner, and subjed to the same rules, as other
"witnesses: Provided, however. That no party shall be allowed to
" compel an answer to a bill of discovery, from an adverse party, and
"also, to compel him to testify." Adl of 27 March, P. 1,. 38.

13. Partner an incompetent witness to prove firm liability, because of
right to contributioti. B gaveA his separate note for an alleged firm
debt of B & C. A sued both, and called B to prove that note was
given for firm debt. Objeiftion by C: A& 1847 removes bar of inter-

est only between parties adverse on the record.—Sustained. B's tes-

timony would charge C for contribution, and B is not adverse to C on
the record. Rich v. Hasson, 4 Sandf. 115, N. Y. (1850).

14. The disqualification of interest is not abrogated : "Nor where any
"party to a contradt in adtion is dead * or his right thereto or therein
"has passed * byadlofthelawto a party on the record, who represents
"his interest in the subjedl in controversy, shall any surviving or
"remaining party to such * contradl, or any other person whose in-

"terest shall be adverse to the said right of such deceased * party be
" a competent witness to any matter occurring before the death of
"said party * unless the proceeding is by or against the surviving
" or remaining partners * ofsuch deceased * party, and the matter
" occurred between such surviving or remaining partners * and the
" other party on the record, or between such surviving or remaining
"partners and the person having an interest adverse to- them, in
"which case any person may testify to such matters." Adl 23 May,
1887. §5, P. L. 158.

§122.

^ parttur'a ronfesscli lubgment loill not binti \\X3 co-partner.

The judgment is restridled in its operation, so as

to bind only the firm assets and the partner who con-

fessed. The analogy was followed up of a jugment
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where service was obtained upon one partner and not

upon the others. The firm stock is sold under the

judgment, and also the separate estate of the served

or confessing partner.^ The other partners may have

the judgment against them stricken off the record,

so that no execution can be issued against their sep-

arate estates.'' They are not necessary as defendants

in the judgment to enable the execution-creditor to

take the firm assets.*

The joint or separate charadler of the judgment

would be determined, by the claim. If a partner's

confession of judgment should intercept any inquiry,

the couTt would, it can hardly be doubted, open the

judgment upon the co-partner's application and let

him prove that the plaintiff had no claim against the

firm. Execution would be stayed in the meantime.''

The execution would conform to the judgment, which

is general, and, except by the special fi. fa. under the

Pennsylvania Adl of 1873, would make no distinAion

between a separate and a j oint claim. Unless the char-

acter of the judgment was ascertained, it would be

held to embody a debt against the partner as a repre-

sentative, and the execution would seize the firm title

vested in. him and sell it.

The reason why New York and Louisiana permit

a partner to confess a judgment against the firm is,

that the judgment is confined by the laws of those

States to the firm assets, and does not bind the co-

partner's separate estate.*

A judgment confessed by a partner will not revive

a lien barred by the stattite of limitations. The part-

ner, if a liquidating partner, can only continue an

existing liability; he cannot create a new obligation.*
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Evidence wliicli tends to show that the judgment
was confessed to defraud firm creditors puts the judg-

ment-creditor upon proof of his bona fides. He must
prove the consideration.^

1. Confessedjudgment by a partner authorizes sheriffto seize and sell

firm stock. D, of the firm of C & D, amicably confessed judgment
against the firm, and in favor of E for fooo, upon which execution
issued, was placed in the hands of B, the sheriff, and was levied oil

the defendants' personal property: To relieve the property levied,.

D paid B the amount of the execution in notes of a bank, which
about that time failed, aud the notes became worthless. A rule was
obtained by A, the assignee of E, to show cause why the judgment
should not be opened aud vacated as to C ; and upon B to return his

fi.fa. and bring the money into court. Judgment was set aside as

to C ; and B returned the facfts as to the worthless notes. The court
below iustruifted the jury to find for B.—On writ of error, reversed.
B received the notes as cash, and must account lor them as cash

;

but to whom ? not to C, unless the money was made out of his sepa^
rate estate, which does not appear. "A partner has power to dis-

"pose of the joint effe<3;s by his s^arate a<ft; and that he may Mot
"bind the firm by submission to arbitration, or confession of a judg-
"ment, is because it would bind the persons and separate estates of
"the members, and thus transcend the limits of partnership author-
"ity. * * A judgment may be recovered against a less nuinbef than
"all the members; if there be not a plea in abatement; and the
"effedls of the partnership may, consequently, be seized in exe-
" cution of it. " The judgment maybe confessed. The New York
praftice restrains the execution, in a case like this, "to the joint

"effe<£ls, and the separate estate of the partner personally bound;
"and certainly the objects of the law may be lawfully attained by
"it." In this case, it appears that the money was paid by the part-

ner to release the, partnership, property. A is therefore entitled to

recover his whole demand, for he is entitled to all that was not made,
from C's separate estate. Harper v. Fox, 7 W. &S. 142, Pa. (1844).

2. Bitzer v. Shuuk, supra § 95, n. 2, c.

3. Confessedjudgment by a partnerand execution under it constitute a
lien prior to subsequent execution onjudgment recovered against the

firm. C & D, partners, were indebted to B & Co., and C executed a

bond in the name of C & D for the amount of the firm debt, to B &
Co. , with power of attorney to confess judgment. Judgment on this

bond was accordingly entered against C & D ; execution issued, and
the sheriff sold the personal property of C & D, partners. In a dis-

tribution of the proceeds, A & Co., subsequent creditors, who had re-

covered judgment regularly against the firm, claimed the fund.

About the same time the judgment of B & Co. was vacated as to D,
on the ground that he had not authorized the conf&ssion. The au-

ditor appointed to distribute the proceeds ofthe sheriff's sale, awarded
priority to B & Co.'s execution, and his report was confirmed by the

court below. A & Co. appealed.'—Decree afiirmed. "That one part-

"ner cannot confess a judgment against another partner, even for a
"partnership debt, is a conceded legal principle, but it by no means
" follows that an execution upon a judgment so given, levied upon
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"the peiBonal property of the firm, would be postponed at the in-
"stance of a subsequent execution-creditor of the same firm. * * So
" far as the judgment afiedts only the property of the firm it is good,
"if obtained in the firm name, against any representative of the firm,
"and there is no reason why it should not be, for the individual
"partner has full power and authority to apply the property diredlly
"to the payment of the debt. He may even assign the whole of the
"partnership effeAs for a bona fide partnership purpose (6 W. & S.
"301), and what he can do by his own adt, he may cause to be done
"by operation of law." The rule was not intended to prevent the
"use, by an individual member, of the firm property, for partnership
"purposes, but to prohibit partnership effedls from being misapplied,
" and also to proteft the persons and separate estates of the partners
"from being bound by adts not contemplated by the articles of co-
" partnership." Grier v. Hood, i Casey 430, Pa. (1855).

4. Execution againstfirm stock corresponds to judgment confessed by
partner for firm claim. A, the co-partner of B, gave C a judgment
note for a debt of A & B, and C entered up judgment and levied on
firm property. B claimed that execution should correspond to the
judgment which A had. confessed.—B could not prevent C from
taking the firm stock in execution on his judgment against A. Ross
V. Howell, 3 Norris 129, Pa. (1877).

5. Ifnot a lessee, partner not liable, afterdissolution,for rent on a lease
exceeding ayear. Rescission ofsalefor non-payment ofprice, revests
title in seller, subjeSl to interveningjudgment against Buyer. Part-
ner in commercial business has impliedpower to confess judgmejit.
A sold steamer to B & C, for jfi4,ooo, payable f1,500 down, and bal-
ance in instalments. B was captain, and C business manager. B, as
captain, and for owners, confessed judgment, ^5,700, for supplies fur-
nished by D, who seized the boat in execution. C ratified thejudgment.
The next day A and B & C rescinded the sale, B & C returning the
steamer, without reclaiming the advance, and A taking possession
without a demand for the use of the boat. A claimed to set aside the
execution, because title reverted to him clear of incumbrance. B's
confession of judgment exceeded his power.—Execution enforced.
A regained title, subjedt to the intervening judgment, by the confes-
sion which B, as partner in a commercial business, bound the firm
without C's ratification of the judgment. Wilmont v. Ouachita Belle,

23 L,a. An. 607 (1880).

6. Confession ofjudgment cannot revive a firm, debt which is barred
by the statute of limitations. It can only affeil an existing claitn. B,
a liquidating partner, confessed judgment in name of the firm in
favor of A, the plaintiff in an amicable a<3;ion.—The judgment did
not operate as a release and discharge of C, B's co-partner, who re-

fused to confess judgment, but he may be sued under the Acft of 6th
April, 1830 (supra

'i 82). But the confession of judgment cannot
revive against the co-partner a debt which the statute of limitations

has barred. B could only continue existing liability, he could not
create a new obligation. Kaufiinan v. Fisher, 3 Grant 302, Pa. (i860).

7. Creditors may impeach judgment confessed against the firm to de-

fraud them. B, C & D, partners. Firm made a note to B. He
endorsed it to A, his brother, and induced C to join in confessing
judgment against the firm for it to A. The partjes knew that the firm

was insolvent, A issued execution, and bought in the firm goods.

E bought in nnd took possession of the same goods, under a subse-

quent execution against the firm. A brought trover against E. De-
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fenc^ : Offer- of eindence that note had been paidl, and of testimony
by C, of conversations with B, admittiiag that the note was assigned

and judgment confessed to defraud firm creditors. Evidence com-
pete;nt, and sufficient.to put A to proof of a fio«a^flfe purchase. Davis
V. N^wkirk, 5. Denio 92,, N. Y. (1847).

§123.

^i)e liratt of a :par'tner'3 atitljortto to borrou) ia fixcS bg tl)£

cmount vaJp^iA). t& nsml in. baaiiieas of % daaa.

The lender must find out tlie btisiiie;ss, and, the

normal extent of it, at his peril. If the jury should

find that the loan exceeds that standard, the firm

would not be, liable for its. repayment. If the sum- is

within the range of amount ordinarily raised by trades

Qr business of the same, kiud, the fa(?t that the part-

ner appropriated the money to his own use does not

relieve the firm from liability for it.

The powei; to borrow arises from trade, which con-

sists of buying, and selling.. The firm capital may
have been absorbed in the purchase of property which

cannot be immediately resold. A partner must have

authority to borrow the money required to preserve

the firm property, and make it available for the firm

business.

The power to pledge results from the power to bor-

row, when joined with the power to sell. The pledge

is a composite transadlion. It involves a, dealing

with the title to the property, and to that extent is

derived from the power of sale. The title is not

aliened for a price^ but for a loan which must be re-

paid, and to that extent the validity of the transa^ion

results from the power to- borrow.
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Chattel mortgage 'by partner ^fall the firln stock in payment ofa
firm debt valid. B & C took D into' partnership. B & C inortgaged
all firm property to E for debt. A otjtained judgmetlt against firm,

garnisheed E, and denied that E was a creditor of new firm. D's
evidielice, that firm had dissolved before mortgage executed, rejetfted.

—Judgment for E. Partner's mortgage of all firm property for some
firm detits Hot an assignment for 'c'reditors iri Iowa, and within part-

ner's implied authority. So. White Lead Co. v. Haas, 33 N. W. 657,
Iowa (1887.). Jlethearing refused. 25 N. W. 493, Iowa (1887).

§124.

^ partner mag make, brato, atrept or eriborst commErcial paper

He may accept a draft on tlxe firm in his individual

name, and his acceptance will be for the firm upon

which the draft is drawn.^ A partner cannot be pre-

vented from binding the firm by commercial paper.

Any restridlion would be tinavailing, as cornmercial

paper is an incident to the business.'' A partner

could bind his firm in advance by a promise to give

commercial paper. A reliance upon the promise

would charge the firm, especially if such a promise

had been made before, and had been fulfilled.' Part-

ners in diflFerent firms can exchange accommodation

paper. They can in this way raise money apparently

upon a transaAion between two firms, although, in

fad, the transaction is a fidion.^

If a partner induced the plaintifi" to indorse liis

note by the assurance that it was for the firm, and

his co-partner endorsed it, the plaintiff could recover

from the firm. Although in form an individual trans-

adlion of the separate partners, the loan was made to

the firm, and the adlion was not on the note, but for

money paid to the firm's use.^ A partner's note may
be shown at the trial to be for a loan to the firm. The
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presumption tliat tlie note embodied an individual

transadlion may be rebutted, and the firm charged.

If the loan was made to the firm, the individual note

would not be satisfaAion, unless accepted as such.^

1. Partner's individual acceptance ofa draft on the firm binds it. A
& B, who sold goods to C & D, drew on them for the price. D, in his
individual name, accepted the draft, which the bank discounted. A
& B, who were compelled to take up the draft, sued C & D on it.

—

Recovered. Tolman v. Hanrahan, 44 Wis. 133 (1878).

2. Partner may bindfirm, by making notes in its name. B & Co., in
the shoe trade, at Boston, formed a partnership with C & D, at Bing-
hampton, to conducSt a tannery there, and sell the leather in Boston,
and agreed not to contract debts, except by mutual consent. B & Co.
made notes in the name of the aggregate firm, payable to B & Co.,

and endorsed them to A, who brought suit upon them.—Recovered.
Nothing on the paper to put A upon enquiry. Blodgett v. Weed, 119
Mass. 215 (187s).

3. Managing partner may bind his co-partner bypromising his signa-

ture to renewal offirm note. B, managing partner, to effeft a loan,

induced A to endorse a note signed by B, by representing that it was
on firm account, and would be signed by his partner, C. C did sign

the note, but not the renewals, which were endorsed on the same
representation. A sued B & C. C's defence : Renewal payment in

law, of original note, and A surety for B, and not for B & C,—Re-
covered. A, who was entitled to rely on B's representation, did not
relinquish firm liability. McKee v. Hamilton, 33 Ohio St. 7 (1877).

4. 'Kiting' bypartner valid ifforfirm benefit. B, for B, C & D, ex-

changed commercial paper with E, in order to raise money for firm.

B drew on B, C & D m favor of E, who endorsed draft to A. They
accepted it in return for E's acceptance. A sued B, C & D. A's

claim: jSowa^rf^ holder for value; exchange for mutual accommoda-
tion, and within partner's implied authority. Denied, and the paper

a fraud on C and D, unless they assented to it. They did not use E's

acceptance.—Recovered. Exchange, if for firm benefit, binding.

Gano V. Samuel, 14 Ohio 593 (1846)'.

5. Accommodation endorser may recover from, thefirm, on a note made
by partner and endorsed by co-partner after the plaintiff's endorse-

ment, by showing that plaintiff endorsed for the firm.. B & C, part-

ners. C made a note to A, and induced him to endorse it, by telling

him that it was for the firm and would be endorsed by B. It was
endorsed by B, and discounted by bank, which recovered from A.

He sued B & C. B defaulted, and C objedted to any evidence to

charge the firm.—Admitted. Afliou not op the note, but for money
paid to firm's use. A endorsed for defendants' accommodation, and

at their request. They received the proceeds, which were used in

the firm business. Thayer v. Smith, 116 Mass. 363 (1874).

6. Taking partner's individual note does not exclude evidence that

the loan was made to the firm. A sued B, surviving partner of C,

and averred that C borrowed jSi,50O for the firm, and gave his indi-

vidual note for the loan. B demurred.—Recovered. The note,

though evidence of a loan to C, as an individual, is not conclusive.
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and might be rebutted at thetrial. The note would not be substituted
for the firm debt, unless accepted in satisfaction of it. Hoeflinger v.

Wells, 47 Wis. 628 (1879).

§125.

Qi partner cannot make atconimoiiatton paper in tl)e firm name,

citl)cr for l)ia otun use or for tl)e use of a tl)irb persoi.

That is, any one taking such paper with a knowl-

edge of its charadler, would be precluded from recov-

ering.^ The endorser of an individual note for the

accommodation of the firm, could not retain the pledge

subsequently received for his endorsement. The note

disclosed an individual transadlion, and the endorser

has no claim on the firm.^ The offer of an individual

note with the assertion that the paper was for a firm

transadlion and the change to a firm note at the par-

ty's request, might be notice of an individual matter.

If the partner had represented in the first application

that he wanted to negotiate the note for his individual

account, and then had changed the paper to a firm

note, with a corresponding change in the representa-

tion, the party who was asked to endorse would be

sufl&ciently notified.' If a partner offers a third per-

son's note with the firm's endorsement, in consequence

of a demand for security for a personal loan, the taker

could not hold the firm. The transadlion would dis-

close an accommodation by the firm, and that would

exceed the partner's authority.*

Aside from the form of commercial paper, anything

that discloses a transadlion for the individual account

of the partner would be sufficient to put a taker, on
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inquiry, because the partner has authority to ne-

gotiate commercial paper only for the firm account.

Either formal notice or faAs from which a court and

jury would infer an individual transadlion would be

sufficient.'

If firm notes are fraudulently negotiated, a party

to the fraud cannot be compelled to pay and recall

them. The holder has a legal right to recover on the

notes, and the firm's remedy against the fraudulent

negotiator at law is adequate.®

1. Partner cannot give accommodation endorsement. JVo separate
judgm.ent in joint aSiion. B ^gaveA & Co. Ids note, with B& Co.'s

endorsement. A & Co. knew that the endorsement had been made
by B, as an accommodation. A & Co. sued B & Co.—Non-suited.

Without proof of B's authority, no joint contradi. Separate judgment
against B impossible at Common law in a joint action. Tielden v.

Lahens, 9 Bosw. 436, N. Y. (1862).

2. Form, of comm.ercial paper is notice to accommodation endorser.

B applied to D for accommodation endorsement lor his firm ofB &
C. D, without examining the paper, endorsed B's individual note.

B delivered to D a canal boat belonging to firm, as security. B had
note discounted, and D was compelled to take it up. A obtained

judgment against the firm, and took canal boat in execution. A
bought boat at constable 's sale, and brought replevin against D'*
vendee.—Recovered. D was not a firm creditor, but took the fwn
boat for an individual partner's debt. D could not assert that his

endorsement was for the firm, inasmuch as he was bound to read the
note before he endorsed it. Uhler v. Browning. 4 Dutch 79, N. J.

(1859).

3. Substitution offirm, for individual, note at endorser's request not

notice of individual transaSlion if partner represented that he nego-
tiated for the firm. D, of the firm C & D, informed A of a contem-
plated change in the firm, "and that he might want a favor" of him.
C, subsequently, retired, and E became D's partner. D afterwards

called on A, and asked him to endorse two notes drawn by iimself
individually. On inquiry, A was told that the notes were for C, for

the balance of the stock ; that the new firm, D & E, had bought the
goods ; and that the only reason the notes were in D's name was, that

he did not know it would make any difference in the security of the
endorser. A was satisfied that the firm D & E was solvent, and there-

upon, at his suggestion, new notes were drawn by D, in the name of
the firm D & E, and endorsed to A D used the notes for his own
purposes, and not for the benefit of the firm, which became bankrupt,
and assigned to B. A, who had been obliged to take up the notes,

proved his claims before the Register, but the Court below rejefled

them on the ^ound that A was not a bonafide holder without notice
of fadls affedling their validity.—Reversed, and claims allowed. A's
only knowledge of the transaiftion came from the representations of
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D, that the transaftion was striftly pertinent to the partnership busi-

ness, and, therefore, within the scope of ^ther partner's poTver.
'

' There must be knowledge of fadls impeaching the validity of the
notes." There was no such knowledge on the part of A. "The
" notes having been drawn by one partner, in the firm name, appaf-
"ently in the course of partnership dealing, and without notice of
"fadls from which the appellant was bound to infer that they were
'

' made without authority, or that a misapplication of them was con-
"templated, he is a bonafide holder of them, and is entitled to their

"allowance as debts against the bankrupt partnership." Bush v.

Crawford, 29 Leg. Int. 363 (1872).

4. Firm endorsement given by a partner for a loan on fris individual
account is notice to the taker. B applied to A for an advance on cot-
ton to be shipped by D. A asked for security, and B brought D's
note to B & C's order, and endorsed their name.—No recovery against
C. Notice to lender that partner pledged the firm credit for a trans-
aftion foreign to the firm business. Newman v. Ridiardson, 9 Fed.
Reporter 865 (1881).

5. Partner's denial that a renewal note was madeforafirm, debt, or by
his authority, puts plaintiffto proofofboth faSis. A sued B, D & E
for note of $4,673. E pleaded «o« est fallum., anA alleged: That A
soldt;otton to B, C & Co. , -succeeded by B & D, who gave a note for
the price to A. D renewed the note, iu the name of B, D & E, in
anticipation of its formation. D renewed the note again, in the
name of the partnership, B, D & E> after it was formed. A knew,
when the notes were renewed that B & D were insolvent, and that E
was solvent.—Judgment for E. B's averment put A to the proof of
D's authority to bind E by the note. Bryan v. Tooke, 60 Ga. 437
(1878).

6. Equity will compel collusive holder offirm note -ftrnde by partner,
to cancel it, but not to pay it in the hands of bona fide purchaser,
though liable to indemnifyfirm. B fraudulently made and delivered
three firm motes to C, who knew of the fraud. C endorsed one of
the notes to D, a bonafide purchaser. Firm dissolved, and a receiver
appointed. Dbrought suit .against the firm on his note. A, B's part-

ner, brought bills against B & C, to compel C to cancel the note held
. by D.—C compelled to cancel his note, but not to pay the note of D,
who had an absolute right at law, against A & B. A's remedy at law
was adequate to recover from B & C after he had paid D's note. Ful-
ler V. Percival, 126 Mass. ,381 (1879).

§126.

<l\)t outliartto of a parbur to b'mb X\)t firm \m rommerrial

paper is JbetmeiJ not bn tl)e principles of partn£rsl)ip, but bg Vc\t

principles peculiar to commercial paper.
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A partner's authority to make commercial paper

in the firm name is limited to transadtions between

the firm and third persons. He never represents the

firm except in dealing with third persons. A partner

may advance money to his firm in excess of his con-

tribution, and take the firm note in acknowledgment, or

the firm may permit the partner to use their credit as

accommodation endorsers in an individual transadtion.^

But, properly speaking, neither of these transadtions

form part of the firm business. They are stridtly

between the partners dealing with each other as sep-

arate individuals. In neither case, therefore, can the

partner have any implied authority to sign the firm

name. On partnership principles, therefore, when-

ever a note in the firm name is made payable to a

partner, the taker would be charged with notice of

the partner's want of authority to sign the firm name.

On the other hand, if the note of an individual part-

ner is made payable to the firm and endorsed in the

firm name, the taker from the individual partner is

notified that the endorsement is for the accommoda-

tion of the individual maker. The endorsement can

have no other efifedt, because a partner has no reserve

credit to pledge for the firm.^ Such a note might cover

a withdrawal by the maker of a part of his contribu-

tion, but then the co-partners would be the proper

custodians of the paper, and the maker would have

no right to endorse it for the firm. The result is that

upon partnership principles in all such cases the form

of commercial paper should put the taker and any

subsequent holder upon enquiry as to the authority

of the partner to attach the firm signature.^ But in

this respedl the dodlrines of partnership have been
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modified by the rules which govern commercial paper.

Commercial paper is habitually drawn in so many
different forms and so seldom corresponds in form to

the real nature of the transadtion that the courts dis-

regard the form altogether.* A partner by means of

commercial paper may, therefore, do all that the firm

itself could do, and there is no limit to his authority.'

In absence of adlual notice that the transadlion is for

his individual benefit, his putting the firm signature

to comercial paper creates in all cases a firm lia-

bility.* The interjedlon of this dodtrine into the law

of partnership operates as a pradlical extension of the

partner's implied authority.

The partner, as such, has no authority to make use

of the common name, except for a common purpose.

This rule gives him the firm name for his private

use, and in effe<ft, makes each partner an agent for

his co-partners, not only in the partnership, but in

all transa(5lions. There is no limit to a partner's au-

thority to bind his co-partners, by making, or endors-

ing, commercial paper. Though the firm name has

been misused by a partner, he, nevertheless, had the

right to use it; and while the misuse of the name
prevents a recovery from the firm by a holder, who
took the paper with notice and without the concurrence

of all the partners, its negotiation afterwards, if for

value and without notice, is not afiedled by the orig-

inal want of authority. The adl was within the power

of all the partners, and though the exertion of this

joint power by a single partner was sufficient to in-

validate the paper in the hands of one, who knew the

circumstances and dealt with any number of partners

less than the whole, the validity of the paper is not
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aflfedled in the hands of a bona fide purchaser, who
relied upon the paper as a due exercise of its power

by the firm.'

1. The use of firm credit, without authority, has the
same effect.

Partner's endorsement in firm name for his separate debt makes
Mm liable to reimburse co-partner who pays his quota to get a setile-

ment, and thereby release his separate -estatefrom, firm executions. A
& B were partners. B endorsed C's note, but afterwards substituted A
& B's endorsement without A's knowledge or consent. A's property
being under execution for a firm debt, B refused to settle with crei
itors unless A paid his oue-lialf of the note, and released B from all

liability on account of it. A paid one-half and brought bill to re-

cover it from B.—Recovered. B's endorsement for firm exceeded
his right as a partaier, and bound B to indemnify A for the pajment
of B's debt. B's refusal to get A's separate estate released from the
joint execution by means of a settlement with the creditors, unless
he would assume B's debt, was putting pressure upon A, and made
his payment a matter of compulsion. Smith v. Loring, 2 Ohio 446
(1825).

2. Acceptance bypartner in individual name for firm, 'does not create

a separate debt. B & C, partners. D drew on firm for price of mer-
chandise, and B accepted thus: B & Oo,-B. After B's death, bill was
endorsed to A, who claimed administration upon B's estate as a cred-

itor. B died insolvent.—^Dismissed. A not a separate, but a firm cred-

itor. In re Barnard, 32 Ch. D. 44 (1886).

3. But the form of an individual transacftion would be
overcome, at any rate, so that the honafide holder could

charge the firm upon the paper in spite of its form. If

the form was notice, it would affedl everybody who took

the paper, not only the taker, but the holder for value.

The form would not be exhausted by a single operation,

but would continue to aifl upon all who took the paper.
Cotnmonpartnerdrawingfirnmole to hiscrder, andendorsingitwith

his name and with name of second firm, indicates afirm iransaSion.
B, of the firms B & C and B, C & Co., drew a promissory note pay--

able to his own order, signed the firm name B & C, and endorsed it

with his own name, and with the name of the fiim B, C & Co. A
became the holder of the note, which was at its maturity protested
for non-payin«nt, and sued B, C & Co. as endorsers.—Recovered.
Ihmsen v. Negley, i Casey 297, Pa. (1855)-

4. Noform ofcommercial paper by partner notice of individual trans-

aBlion. Atbual notice must be given of dissolution Ho customers of
thefirpi. B made note to his own order, and after endorsing it, ob-

tained C's endorsement. When B took the note to bank. A, for dis-

count, he said it was made on account of firm B & D, alid A required

the firm endorsement, which B made. The firm had dissolved, and
published notice, but A had not adlual knowledge. A, who had pre-

viously discounted notes for the firm, sued D. Defence: Form of
T^aptrprimafacie an individual transaftion, and consent of all part-
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ners must be proved.—Recovered. Adtual notice of dissolution; to

A necessary Form of paper no notice. Bank of Commonwealth v.

M.udgett, 44 N. Y. 514 (1871).

5, Partner's acconvmodation endorsement chargesfirm.. B & C, part-

ners. A held two firm notes,, each of Jj5,ooo. C gave firm notes in

exchange for D's notes, whieh C endorsed to A, in order to take up
the original notes. A sued B & C on endorsement.—Judgment for

A. Mutual accommodation might be for firm benefit. Steuben Co.

Bank v. AUperger, 10 1 N, Y. 202 (1886).

6. Firm note in hands of a partner, even though endorsed by a
stranger^, isprimafacie afirm asset. B made a note in name of B &
C, payable to D, and induced him to give, an accommodation endorse^
meut. B gave the note to A, in payment of an individual debt. A
sued firm, and obtained judgment by default. C got judgment
opened, to let him in.to. a defence.—Judgment entered for C. Form
of paper, and B having possession of it, raised presumption^ that
iwjte was a firm asset, and should putA on enquiry. He could recover
only by proof that note had been negotiated by endorser in the mar-
ket. Then the/ presumption that B, held it as a firm asset would be
rebutted. Mecutchen v. Kennady, 3 Dutch. 230, N. J. (1858).

§127.

^\\t form of tommertial paptr, itnconntctett m% otljer rir-

mmatantfts, conrens no notice to tl)e firat or subsqutiit, takers

of tl)e nature of tlie transaition, or of tl)£ purpose for luljicl] tl)e

partner ^as e^etnteb it.

The note of a partner to tlie firm indicates, appar-

ently, his' debt to the firm, and wlien he places upon

it the firm endorsement, there may be ground for sup-

posing that his objedl is his own accommodation. On
the other hand, a note of the firm to the partner, when

endorsed by him-, apparently indicates an attempt on

his part to use their credit, for his private advantage.

But these indications are not conclusive. In both

eases, he may be using his name for their benefit.

Commercial paper may be drawn in various ways for

the accomplishment of the same purpose. A partner

429



§127- Powers. Pt. 2, Ch. 8.

has a right to raise money for the firm by giving its

name as maker or as endorser, and no one can say

that his objeA is illegitimate when he adopts any one

of the various forms sanctioned by the custom of

business/ The form of commercial paper frequently

does not express the adlual transaction between the

parties to it.^ The only things that are fixed and cer-

tain are the obligations of the makers and endorsers

to the holder for value.

A partner's individual note, with the firm endorse-

ment, made by a co-partner, and the blanks filled out

by the partner when he negotiated it. to the plaintifi",

was no notice that the partner was the principal

debtor. If the note was merely a blank form with

the firm signature by a partner, the taker would re-

cover, although he had knowledge that it was filled

out by a partner in a different firm and negotiated by

him. No notice would avail to relieve the firm if a

partner used its name on commercial paper.'

In the hands of a subsequent holder without no-

tice, the paper of a partnership, whatever its form, is

good, but there may be circumstances in the case

which sufficiently inform the first taker that the

paper is not given for a partnership purpose, as if, for

example, the partner should give a firm note, or his

own note with the firm endorsement, to pay his indi-

vidual debt. It has been held in Pennsylvania that if

the partner makes a note payable to a stranger, who
endorses it, and then the partner's firm endorses itj

the taker from the partner sees that the endorsement

by the stranger is an accommodation, and he should

infer that the firm endorsement was given for the bene-

fit of the individual partner."*
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But it is questionable whetlier this circumstance

should be given the effedl indicated. The stranger

may as reasonably be supposed to be an accommoda-
tion endbrser for the firm as for the partner. Where
a.: man brings to bank for discount his own note, regu-

larly endorsed by the payee, it is clear the irregular

endorsement was for the maker's accommodation,

but when a partner is the maker and his firm the

endorser, the partner represents both himself and his

firm, and who shall say in what capacity he has the

note discounted. A partner may make a firm note

payable to himself and endorse to and for a second

firm-, of which he is also a member, without raising

any suspicion that he is using the second firm's

endorsement for his individual advantage. He can

both make and endorse firm paper, and the interme-

diate link of making the note payable to himself and

endorsing it over to the second firm, is simply express-

ing his agency, and is no more than making the note

payable to the second firm in the first instance'.'

Where neither the firm nor the partner is the pri-

mary debtor, but a stranger is, and the firm's liabil-

ity on the paper is prior to the partner's, the form in-

dicates a partnership transadlion. The firm drew on

a stranger, who accepted the draft, which was payable

to the partner and endorsed by him. The taker held

the firm.* A partner's individual note to his firm,

endorsed by it and also by second firm, was sold by a

broker for the first firm. The buyer recovered from

the second firm.'

I. Firm bound by custom ofkeeping bank account and giving checks

in one partner's name. No'fraudfor this partner to give co-partner

a blankfirm check. B, C & D, partners, kept bank account and drew
checks in B's name, but did other business in name of B & C. B
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signed a, blank check in favor of D, -who, filled in the amount and
endorsed to A, as a firm check, and for a firm debt. After dissolu^
tion, A sued liie three. C's defence :. Blank check a fraud on the
firm. Check in B's name presumably on his credit.—Credit upon
which cheek received a question of fadt, and delivering blank check
to partner no fraud on the. firm. Crocker v. Colisvell,, 46 N, Y. 212
(1871).
Partner's individual note, endorsed byfirm and negotiated by him,

not notice to taker ofan individual transaSlion. B made his individ-
ual note payable.to his firm, C, D &,Co., and C endorsed for the fimr..

The date and rate of interest were left blank, and filled up in A's
presence by B, when he negotiated the note to A. In a suit by A, R
made default, and D, the surviving partner, requested the court to

charge that the form of the note and the circumstances of its nego-
tiation by B were notice to A of an accommodation endorsement.

—

Refusal sustained. Partner's authority to make firm paper, includes
the right to insert the date and rate of interest; Making the note in
his individual name might be for the firm, and not for his individual
benefit. Wait v. Thayer, ri8 Mass. 473 (1875).

2. The forms which would give notice, if not prevented',

by more important considerations, of an individual

transadlion for the partner's benefit, are three. First :.

If a note is made by a partner in favor of the firm, and
endorsed by the firm, the taker should know that the

endorsement is for the maker's accommodation, and be-

yond any partner's authority. Second : If the partner

makes a note payable to a stranger, who endorses it, and
then the partner's firm endorses it, the taker might see

an accommodation endorsement by the firm of a part-

ner's individual debt.* Third.: An irregular endorse-

ment, which is construed as an accommodation, because

not made in the regular course of negotiation. The firm

endorsement made by a partner before the payee had
endorsed^ should not- charge the firm, if tte principles

of partnership governed the matter^ because the paper
did not come regularly to the firm by the payee's en-

dorsement; but as the firm's endorsement means some-
thing, it would be an accommodation."

a. /«/ra Tanner V. Hall.

b. Partner drawing bill to his own order,, endorsed by firm and then

by drawer, would be notice of an accommodaiion. B drew on E & F
for JS400.. C endorsed the bill in the name of his- firm, B, C & Co. D
added his own endorsement, took the bill to the agents of the bank,
A, who discounted it, and paidD the proceeds. At^maturity, the bill

was presented to E & F, and as they had no funds, was protested';

and notice given to the endorsers. A then sued B, C & Co.—B, C &
Co. not Uabl'e-. towRiE, C. J., : "'The very form of this bill is

"prima facie evidence that [B, C & Co.] are accommodation en-
" dorsers for [D]. * * The law does not presume that one partner

"is agent ftir his co-partners to endorse as surety for others,, or out-
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" side the sphere of ordinary mercantile partnerships." Bowman v.

The Cecil Bank, 3 Grant 33, Pa. (1859).

3. The firm signature to blank form of draft, no notice ofaccommo-
dation. B signed a blank form of draft in the name of B & C, and
delivered it to D, who, in the presence of A, filled in the amount,
payable to his own order, the name of his firm as drawee, and ac-

cepted for his firm. B & C had dissolved, but A, who did not know
it, discounted the draft, and sued C. Defence : Draft in hands of D,
one of acceptors, notice of accommodation by B & C. The blank
form was notice of no consideration to the firm of B & C.—Judgment
for A. Possession of the form by D was sufficient evidence of his
authority to fill it up, as agent appointed by B for the firm of B & C.

4. The form of commercial paper would, but for the
superceding of partnership principles by the law of
commercial paper, show who were principals and who
were accommodation parties, and give notice to the
holder of its charadler. As a partner has no right to

use the firm credit for his separate advantage, if he
does appropriate the asset, he exceeds his authority,

and would not on partnership principles charge his co-

partners. When the commercial paper shows that the
partner is the primary debtor, and the firm only his

surety, the taker would be apprized by the form, if

given its legitimate efFe<3:, that he was conniving with
the partner who is using the firm name for his individ-

ual benefit, in order to defraud his co-partners.*

a. Partner's note to stranger, and after stranger's endorsement, firm
endorsement by partner, who got it discounted, sufficient notice to put
taker on inquiry. B, of the firm of B & C, drew his separate promis-
sory note in favor of D, E & Co., procured their endorsement of it,

added the endorsement of his own firm, and had it discounted by a
bank, F, which sent it to another bank, G, for collection, having
placed the proceeds to his separate account. The note being returned,

was endorsed to A by the President of the bank F, and A sued B & C
on the note.—Judgment for B & C. A partner has authority to bind
his firm by acfls within the scope of its business, but by no other adls

without the express or implied saniftion of his co-partners. Where
such authority is express, there can be no difficulty; to deduce it

from circumstances is less easy. A partner cannot pay his separate

debt witti joint funds, though the creditors may not suspeft a misap-
plication. "The case maybe diffisrent where partnership paper is

"paid or pledged for a debt incurred, on the faith of it, by a partner
"or a stranger. If it pass into the hands of a bona fide holder for
" value, or be paid to the vendor of an article dealt in by the firm,

"the debt will be treated as if it had been incurred by the partner-

"ship. The difficulty is, to determine * * between bona fides and
" mala fides. The latter may certainly be imputed to a holder who
"omits to inquire into the true nature of a transadlion which does
"not fall in with the current of trade. * * The endorsement of ac-
" commodation paper, is not the ordinary business of a partnership

;

"nor is it a necessary or legitimate incident of it;" although, if
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such has been the custom of the firm, the custom may give authority

to the partners to continue it. . It was not this firm's custom. The
faft that B "had drawn ostensibly for his separate accommodation,
"sufficiently indicated that his firm's endorsement was also for his

"separate accommodation, and made it the duty of the bank to in-

" quire into his authority for the a6l, as it would have been bound to

"do had he endorsed the name of the firm on the note of a stranger."

Both the bank and A were a£fe<3;ed with notice that the transadlion

was a separate one. Tanner v. Hall, i Barr 417, Pa. (1845):

5. Common partner's drawing note in name and to order ofonefirm,
and endorsing it in name of both, indicate a firm trunsaElion. C, a

partner in the firms of B & C and C & D, drew a promissory note in

the name, and to the order of B & C, and endorsed it with the names
of both firms. A discounted the note for C & D, and placed the pro-

ceeds to their credit. C drew out the money and used it. A suedB
& C on the note.—Recovered. Miller v. Consolidation Bank, li

Wright 514, Pa. (1865).

6. Draft byfirm to partner''s order, and endorsed by him, indicates, by
itsform, a partnership transaBion. B, of the firm of B & C, made
a draft to his own order in the name of the firm, and endorsed it

with his own name. The draft was accepted by the parties on whom
it was drawn, was discounted by A, and the proceeds paid to B. It

was protested at maturity for non-payment, and A sued B & C.^Re-
covered. Haldeman v. Bank of Middletown, 4 Casey 440, Pa. (1857).

7. Individual note drawn by commonpartner to onefirm, and endorsed
by it and by secondfirm, not interpreted by itsform.. D, a partner in

the firms ofB & Co. and C & Co. , made, in his own name, a note to the

order of C & Co., endorsed it with the names of both firms, and
placed it in the hands of E, a note-broker, to negotiate for C & Co.

E sold it to A, who made no inquiries concerning it, and at its ma-
turity sued B & Co.—Recovered. Moorehead v. Gilmore, 27 Smith 118,

Pa. (1874).

§128.

(J[l]c fact tl)ot tl]e firm rerettiEb tl)e conaikration toill not cljange

t[}£ cl)aroct£r of an iiiMribual transaction.

If a note made by an individual partner was not al-

leged to be for the firm, but the loan was applied to

the firm business, the endorser could not recover from

the firm. He had notice of an individual transadlion,

and no cause of adlion exists against the firm.' A
member of two firms who made to his co-partner a
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note of the other firm for an individual debt, did not

charge them, although by not paying the debt, the

money belonging to the creditor was used in the sec-

ond firm's business, because the co-partner knew his

partner was the debtor, and if the second firm used

the money which should have been paid, it was an
advance made by the debtor and not by the creditor.^

If one partner makes and another endorses a note,

the application of the proceeds will not charge the

firm on the note. The original contradt was not

made by the firm, and the subsequent alteration can-

not alter the contradl.^
,

,

If the partner does not represent that he is borrow-

ing money for the firm, and gives the lender his indi-

vidual note for the loan, the note embodies the trans-

adlion, and the lender has no recourse except against:

the maker, unless it clearly appears that the loan was

made to the firm, and that the note was collateral.

1. Surety "on note -made by partner in individual name no claim
against firm. A endorsed notes made in B, inanaging partner's
name, on his representation th,at they, -were for B & C. B applied
the proceeds to firrn business. Aproved B's insolvency, and claimed
judgment against C.—No cause of adtipn. Form of note showed an
individual trausaftion. Peterson v. Roach, 32 Ohio St. 374 (1877).

, This decision applies the principles of partnership,

instead of commercial paper, and makes the form notice

of an individual transadlion, in spite of the representa-

tion made at the time that the note was negotiated on
behalf of the iirm. The representation supercedes no-

tice implied by the form.
Partner''s note bindsfirm ifmade for its business. B procured D's

endorsement of B & C's paper for firm, but bank preferred to dis-

count B's paper with D's endorsement. Upon insolvency, B assigned
certain firm claims to secure D, but C assigned all the firm claims to

A.—D entitled. Endorsement for firm though note individual, and B
could pay it with firm assets. Hopkins v. Thomas, 28 N. W. Rep'r
147, Mich. (1881).

2. Partner taking note ofdifferent firmfrom common memberfor his

separate debt, cannot charge the firm. A & B, contradtors and part-

ners. A & C, manufadturers and partners. A gave B a note of A &
C, for a loan to A individually.—^Though he used it in the firm of A
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& C, they would not be liable •without consent. Would become debt
of firm to A, not to B. Clay v. Cottrell, 6 Harris 408, Pa. (1852).

3. Partner's note a separate contrail, unchanged by application 0/pro-
ceeds to thefirm. B, C, D & E were partners in condu<Jliug a flour
mill. B made, and C endorsed a note to F, who endorsed it for value
to A. B applied the proceeds to payment of firm debts. B & C were
both indebted to the firm for arrears of contribution. A sued. D &
E defended.—Judgment for D & E. Money bonafide lent on credit
of maker and endorser. Subsequent application does not alter orig-

inal contracft. The indebtedness of B & C to the firm only explain
their giving the note. National Bank of Salem v. Thomas, 47 N. Y. 15

(1871).

§129.

% partner mnnot Quarantee tl}£ kbt of a tl)irl) person, nnkss

aucl) a guarautg is an intibmt to tl)e business of tbe firm.

A partner cannot guarantee, on behalf of his firm,

the liability of a third person.* A single partner could

assign a firm mortgage. The assignment, as an exe-

cuted contradl, discharged a firm debt, and the seal was

surplusage.^ He can assign a firm judgment. It is an

asset which any partner might sell. But he could not

guarantee payment of the judgment, not even if the

guaranty was necessary for its negotiation. The ne-

cessity is a reason for securing the concurrence of all

the partners, not for dispensing with it. A judgment,

though assigned and guaranteed by a partner for value,

does not entitle the buyer to sue the firm upon the

guaranty. The partner who gave the guaranty is in-

dividually bound, without proofthat it was made on his

separate account, because beyond his power as a part-

ner. The guarantee is void, though the assignment

would be valid.'

If a note were given, not by the immediate debtor,

but by the debtor's debtor, might the creditor take it
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without inquiry and assume that the firm received

the consideration? Or may a partner give firm paper

for a co-partner's debt? It would be easy for the part-

ners to exchange the firm paper for their individual

debts, and thus charge each other's debts upon the

firm without diredtly giving the firm obligation for

their own debts. The debts of its members might
compel it to assume them in order to save itself; or

the firm might be broken up before it started, as the

creditor would have it in his power to put the assets

in the hands of a receiver. The exigency would be

overwhelming; still the necessity does not establish

a partner's right to undertake the payment of a debt

foreign to the firm. Unless the debt can be brought

within the range of partnership business, the indi-

vidual partner has no implied authority to assume it.

The guaranty of a judgment, though necessary to

enable the firm to sell it, did not authorize a partner

to guarantee the payment.* If the authority arises

out of the business undertaken by the firm, there is

no limit to the extent to which a partner may charge

the firm. The assumption of a debt might be out of

all proportion to the profits expedled from the firm

business, and the co-partner should at least have the

option to say whether he preferred to renounce the

business, or to run it subject to additional liabilities

imposed upon it from without, and not the result of

the business transactions themselves. The extent

of the business may be elastic, according to the part-

ner's discretion, and the liabilities will correspond to

the grant of power, and also be vague and indefinite

;

yet they will grow direiftly out of the nature of the

business, and not be a burden cast or shifted upon it
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from a different business. Sucli a load should be left

to the firm's election. If they prefer to shoulder the

debt and stagger under it, rather than relinquish the

objedls of the firm, they must concur in assuming

the indebtedness. The alternative of abandoning the

business, rather than be charged with antecedent or

foreign liabilities is at least always open to the part-

ners.^

1. Partner's guaranty, though in firm name, binds him., but not the

firm. A & B hesitated to sell merchandise to C, when D, in the name
of D & B, guaranteed payment. Exception to charge : ThatD could
pledge the firm credit without E's knowledge.—Judgment for plaint-

iffs reversed. Partner's afls beyond the scope of firm business, are
presumed to be on his individual account, though done in the firm
name. Sutton v. Irwine, 12 S. & R. 13, Pa. (1824).
Partner's endorsement to pay creditors of old firm not binding. B,

of the firm B, C & D, endorsed in the name of the firm, a note to pay
A a debt of the former firm B, E & Co., of which C was not a mem-
ber. A brought suit.—C not liable. The court below affirmed one
of the defendant's points, to the effeft that in the absence of evidence
that the endorsement was made with the authority and assent of C,
A could not recover against him. The court above approved the
answer, and added: "The plaintiffs took the note in payment of the
'

' old 4ebt of the former firm, and therefore knew that [B] was afting
"without implied authority of C as a partner in the new firm, and
"there is no evidence of his assent to [B's] adl." Riegle v. Irwin,

34 Leg. Int. 447, Pa. (1877).
Parlnermay create, but not assume, a liability. Inconsistent de-

fences are good as alternatives, though one is inconsistent with
plaintiff's claim. A & B sued F, to recover payment of a note made
by O for firin A, B & C to his own order, and endorsed to F, which
F endorsed to a bona fide holder, and plaintiffs paid. Claim : C gave
note to F, for debt of a different firm, without plaintiff's consent.
Defences : i. Horse bought for C's prior firm, whose assets A, B & C
purchased as successors; also, C's representatibn that debt was as-

sumed by his second firm, which took the horse and used it in the
business. 2, Also, horse bought by C for A, B & C, and their note
g^ven for the price. Defences excluded.—Reversed. Defepdaiit en-
titled to prove the 2d defence. Kaiser v. Fendrick, 2 Outerbridge 528,
Pa. (1881). ,'•

-

Nor does a guaranty to a partner enure to the firm.
Guaranty to partner does not enure tofirm. B, under contradl, in

his own name, furnished firm goods to C, and D guaranteed payment
to B. Firm A & B sued D on his guaranty.—Judgment for D. Though
C might be liable for the price to A & B, D bound only by his con-
tradl. Not liable to A, because contradt with B ; not liable to B, be-
cause goods fiurnished by A & B. Barnes v. Barrow, 61 N. Y. 39
(1874).

2. Supra \ 117, n. i.
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3. Partner cannotguarantee payment ofjudgment which he assigns.
B & C, partners, recovered judgment against D. B, for value, and
in the name of the firm, assigned the judgment to A, and guaranteed
its payment. A tried to recover the money on the judgment, but D
was unable to pay. A then sued B & C. Defence: No authority
shown by C to B to execute the guaranty, which was not in the course
of partnership business. In the court below, judgment for defend-
ants.—On writ of error, afl&rmed. Smith, J. : "The true criterion,

"whether the adt of one partner makes the other responsible, seems
"to be, whether the a.&. was or was not done according to the usual
"course of business." Hamill v. Purvis, 2 P. &W. 177, Pa. (1830).

4. Liquidating pirtner may assign firm judgment, bid cannotguar-
antee its payment. B & C, partners, recovered judgment against D
et at. They released D, and dissolved. C, liquidating partner, as-

signed judgment to A, and covenanted for firm that all defendants
continued liable. D alone was solvent. A sued , B for amount of
judgment.—Not liable upon the covenant, though the assignment
was valid. Bennett v. Buchan, 6i N. Y. 225 (1874).

5. Firm not liable on its acceptance given by partnerfor his individ-
ual debt. B & C were partners. On the maturity of an acceptance
in his own name in favor of A, B, in part satisfadlion, gave A another
bill, and accepted it in the name of the firm, but without any author-
ity from C. A sued the firm on the bill.—No recovery. If one part-

ner gives the firm's acceptance in discharge of his own separate debt,

the presumption is, that he does so without the authority of his co-

partner. If that fa(5l had not been part of the plaintiff's case, he
might have relied on a partner's implied authority to bind the fism.

Leverson v. Ivane, 13 C. B. N. S. (106 E. C. L.), 278 (1862).

§130.

Set-off t0 a mebinm of eqottg. (ffquttg biBregarbs procebiire,

aub permits a set-off luljcveBer tl)e bcfenbant 1)03 a daiiu against

tl)c plaintiff.

'

In Pennsylvania, any liquidated claim may be set

ofif, though arising out of a different transaction from

that in controversy. Partners might set off their

moiety of a promissory note made by the plaintiff and

owned by them in common with a stranger in an

a($lipn for the price of merchandise.'

The firm is nothing but the partners, and as the

partner is liable for the whole debt, which he may be
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compelled by execution to pay out of his separate

estate, he can set off his claim against it. If not per-

mitted to do so, he might be forced to pay the debt to

an insolvent creditor, from whom he could not subse-

quently collect his claim. A partner may avail him-

self of this right of set-off when sued alone, or in

conjundlion with his co-partners.

An assignment by the partner of his claim to the

firm is not requisite.^ The separate estate is exposed

by the suit to the creditor's claim, and may be used

to satisfy it. The firm cannot require the partner to

allow them to set-ofi" his private claim against the

demand of a firm creditor, for that would compel an

increase of his contribution. On the other hand, the

partner may consent to the firm's use of his private

claim as a set-ofif, ifi which case he advances his claim

to the firm, and identifies the claim with the firm prop-

erty.' A partner represents in his own person the

whole title to firm property, and also the entire lia-

bility for a firm debt. Consequently, when sued alone,

or in conjundlion with his co-partners, he may always

use his private claim to pay the firm's debt, for the debt

and the claim are substantially in the same right.

The partner's right to make the advance to the firm

by setting off his claim against the firm debt, does not

depend upon his right to contribution against his co-

partners for the advance, but the right of contribution

is a consequence of the right to make the advance.

I. Set-off of half plaintiff's debt, due to defendants and a stranger,

h. & Co., for the use of D, brought adlions on the case, for goods
sold and delivered, against B & C, who pleaded set-oflF and payment
with leave, and offered in evidence, a promissory note of A & Co«,

payable to the order of E & Brother, and endorsed by E & Brother
"without recourse." B & C proved themselves co-owners with F of
the note. F had, in a previous suit, set-off his share against A & Co.

—Set-off allowed. Woodward, J., : "It is true the note could not
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"be divided for the purpose of aftion, but it may be a defence under
"the equitable plea of set-off." Smith v. Myler, lo Harris 36, Pa.

(1853)-

By Common law, the joint right of adlion inhered in

the partners. All must join in the suit, and one could
not sue for all. A partner's express assignment would
not invest his co-partner with the joint right of adtion.*

a. Partners cannot empower co-partners to sue. A, B & C, partners in

stage line, and D kept stage-office. On settlement, partners directed
D to pay receipts to A. He brought assumpsit for money had and
received. Claim : Promise resulted from ownership as to one owner
after payment to co-owners of their quotas.—Judgment for D, No
property in specific money, as it could not be followed ; but a chose
in adtion, which could not be assigned without debtor's consent; nor
had debtor consented to change his creditors, as he did by severing
the debt, when he paid quotas of co-owners. Horbach v. Huey, 4
Watts 455, Pa. (1835).

As the reason for a joinder no longer exists, a partner
may represent the firm with or without an assignment
from his co-partner."

b. Assignment byfirm to partner enables him to sue in joint name.
B assigned his interest in firm claim to A, and died. A sued in joint
name. Defence: Plea in abatement ; non-joinder of B's executors.

—

Judgment for A. Matherson v. Wilkinson, 8 Atlantic Rep'r 84, Me.
(1887).

2. The Civil law seems to require an assignment.
,, tffiirb bic (Sefellfc^oft unter i^rer gimta ber!togt, fo !ann fie mit einer

„t^t; gcgen ben Ktager jufte^enben ®egenforberung comjjenfiren. DB fie

„ bagegen bie ^prittatforbetuttg etneS t|rer ®efettf^after in Stuftei^nung
„Bringen fann, tft beftritten.—®§ h)irb bte§ urn be§tt)ttlen bejal^t, hteil

„ burc§ bie 3tu§flagung ber girma bie fomtnttic^en ©efelfff.d^after mitbcrJIogt

„ feten. Slffein e§ wurbe bereitg gejetgt (? 57), bafe bie gegen bie ®efeU=

„ fi^aft al§ formette ®tn^eit getici^tete ^tage unter ben joitzV ein Siti^cons

„ fortium ganj anberet 2Irt Wie baSjenige begriinbet, tweCi^eS baburi) ent=

„ftel^t, ba^ ein @(oubtger bie einjelnen ©efcttfd^after jufammen berJlagt.

„ 2luc^ ift bie ©efeltfc^aft ate folciie vS&ji berec^ttgt, iibet ba§ ^rtBatber=
„mogen i^rer OTitglteber, felbft jur Stlgung bon ©ocietatgfd^ulben ju sets

„ fiigen, toa^renb bet ©taubiger toelc^et feine SBeftiebigung o.v.% bem ©efeffs

„ fd^aft^fonbg fuc^t, fici^ auf jeneS SSermogen nic^t berhieifen ju laffen

„brauc]^t. Semno^ !ann bie unter i^rer i^irma betftagte (S)efeKf(^aft mit

„ ^ribatforberungen ber einjelnen socii nic^t comjjenfiren. ®oc^ berl^ttlt

„e§ fic6 anber§, toenn bie ^pribatforberung be§ ®efeUy(|after§ auf bie

„ ©efeKfc^aft iibertrogen toorben ift—eine UebertoeiSung,, bie Sel^ufg ber

„ SBettfd^togung nod^ h)a|renb be§ 9}c(^t§ftreit§ burd^ ben bie ©ocietot bets

,,tretenben Socius ^infic^tlid^ etne§ il^m ge^origen Slnfjjrud^S gefd^e^en

,, !ann." 94 e n a u b, „ SaS Slec^t bet Eommabitgefefffd^aft," j. 437,

3. Plaintiff cannot credit a partner's claim on account of the firni's
debt, without partner's consent. A claimed $yaa of B & C, and de-
duced |i28 which he owed B & C, and Jioo which he owed B. De-
fendants asked non-suit, because claim beyond justice's jurisdidtion.

—Entitled to non-suit. Defendants could not set-off B's claim, and
plaintiiBF can't without their consent. Williams v. Hamilton, i South.

220, N. J. (1818).
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„Ste (SefcHf^aft toirb unter i^rer ^trma tterJIagt. ©te
„{ann mit ciner (5!efeHf(^aft§forberung cotnljenfireH, aber nid^t mit ber

„ ^riBatforberung eineS einselncn ©efeUfi^afterS, benn toenngtei^ buri^ bie

„ Klage gegen bie ©efeltfc^aftjammttidje ©efettfcft.after betangt finb, fo ftnb fie

„ bo(^ nur mit SSegic^ung auf if)te gefettf^afttic^e ffierbinbung belongt. ©ie

„ fonnen fic^ ba^er aud^ nur unter ber girma ber ©efellfc^aft einlaffen unb
„£iimten nur biejenigen SRei^te augiiben, hjelc^e il^nen al§ ©efedfc^aftern

„ jufte^en. 21B folci^e aber ^aben fie nicfjt bie ©igpofitionSbefugnig iiber

,,ein }um ^ribatbermogeit eine§ ©efeHfc^afterS ge^orenbe§ SJemiogenftiidE,

„ fie Wnnett otfo eine ^riBatforberung be§ einjelnen (S)efeUf(^ofterg toeber

„einJ[agen noc| compensando gettenb tnac^en. ©benfotoenig fbnnen fie

„aber bic§ 3lec^t au§ beit nac^ bem ©efettfc^oftSbertrog ben eingelnen

„ (Defettfc^aftetn obtiegenben 9!er)>tUi^tungen abteiten. '^\t>a.t toiirbe,

„tr)enn ber einjetne ©efettfc^after ber ©efellf^aft bertjflic^tet mare, jur

„3al^[ung ber ®efellfd^aft§fci^u[b feinen Slnt^eit in ber 2trt beijutragcn,

„ba6 er i^rt au0 feinem 5pri»attiermogen ja^lte, bi§ jum SBetrag biefeg

„2lnt^eiK mit ber ^pribatforberung beg einjetnen ©efeltfi^afterg gegen

„ben ^lager com)5enfirt toerben Jbnnen. Sei ber ^onbelggefettfc^oft ift

„ aber eine fotc^e SSerjjftic^tung ber einjetnen ©efeltfc^after ber ®efell=

„f(^aft gegeniiber ni(^t bor^anben. Sie ©efettfci^tafter braui^en iiber

„if)re BertragSma^tge ®inlage au§ i^rcm 5pri»atBermbgen ju gefe[[Jc|aft=

„(tc^ett ^"m^Sxa. nic^t ba§ ©eringfte ju Bertoenbcn bej. Borjufc^ie^en.

„(®. 33emerJ. ju 3trt. 93, \ 3.) ©ie l^aben bolder aud^ ingbefonbere feine

„ einsai)(ungett jur 3<»^tung Bon ©efeUfd^aftSfci^utben ju madden, noc^

„tt)enn eine ©efeafd^oftsfi^ulb ou§ ber ©efeltfc^aftScaffe begaHt ift, ben

„ SBetrag berfelben biefer Saffe ju erfe^en, eg fe|(t balder ber ©efettfc^aft an
„iebem Jiec^tSgrunb, ber gegen fie geric^teten ^lage bie SPriBatforberung

,,eine§ i^rer SJtitglieber entgegen ju fe^en.—®ie grage tuirb iibrigeng Bon

„ j)ro!tifd;er SBebeuting nur fiir ben golt, bofi ber ©efetlfi^after bie Senu^=
„ung feiner ^orberung jur ©ompenfation Berweigert; benn in ber Ueber=

,, Ia|ung ber gorberung »ur ©omjienfation ift eine ©effion ent^alten (f. o.

„ Srtote 4), unb bie ©efeUfc^aft ift jur 6om}5enfotton ber cebirten ^orberung
„berec^tigt" (f. o. i4). a3on ^al^n, „6ommentar «um 210, Seutfcben

„ §anbetegefe^bu4," 3(rt. 131, \ 7.

A PARTNER SUED FOR A FIRM DEBT MAY SET-OFF A FIRM CLAIM

WITHOUT HIS CO-PARTNER'S PERMISSION.

He miglit have taken money out of the firm ex-

chequer, and paid the firm debt. He accomplished

the same result by applying the claim, which is an

asset of the firm, to the discharge of its obligation.

Moreover, if compelled to pay the debt, he could re-

cover from his co-partners contribution, which he

merely anticipates by the set-off.^

As set-off is a medium of equity, the law searches

out the party interested, and gives the benefit, or detri-

ment, of set-off to him.°

4. „ ®r fann eine ©efelifc^oftSforbetung gegert ben Stager jur SomJ)en»

„fation bringen. S)ernburg erttart bieS fiir jtBeifeltoS nur, Wenn ber
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„befrogte ©efettfi^aftcr ban ber SSertretung ber ©efeUfd^aft nict;t augge=
,Mmtn ift, ift jebo^ geneigt, ouc^ bent bon ber ftJertretung 3luSge=
„fc^[offenen biefe S8efugni§ begtoegen jujugeftel^en, toeil berfelbe bereitigt

„ fein ntiiffe, ju feinetn ©c^u^ alle ber ©efeltfdjaftgfdjulb in^cirirenben ©£=
„ ceptionen borjufc^ii^en, ju toelc^en auc^ bie (£on))enfattongeinrebe get;bre.

„ aJJeiner anfic^t nac^ ift and} i}m jtoifrfien bcm bon ber SSertrctung ougge»
„fc^,loffen unb bent mci^t auSgefc^loffen ©efeltf^after nic^t ju unterfd&eiben.

„ Ser 3ied^t§grunb, auf toelcl)em bie Sula^igJeit ber ©onujenfation beru^t,

„ ift ber bent ©efellfc^ after, toel^er ctne ©efeltfc^aftgfc^utb gatjit, gegen bie

„®efeafc^aft jmftel^enbe Siegrefe unb biejerift ber gleic^e fur n(Ie (5Sefel(=

„fd)after. S)ie (Sigenfc^aft oI^SBertreter ber ©efellf^aft lann fiir ben in
„eigenent 3lamen belangten ©efeUfiofter nicbt in SBetracbt fommen."
Von Hahn, Art. 121, g 8 (b).

5. At law, the firm could not set off a partner's claim
against the joint creditor, because the claims were not
by and against the same plaintiff and defendant," The
form, however, might be controlled by the fadl. Part-

ners could set-off their deposit against a note made by
one and endorsed by the other, if and because discounted
for the firm."

a.- Partnercannot set-offhis individual claim againstplaintiff's claim
against firm. A, as B's trustee, sued C & D for price of fruit sold
them. They pleaded set-off of A's note to D for f/.ooo. C died after

plea filed.—Disallowed. Set-off determined by right at the time of
bringing suit, not at the trial, when D was surviving partner. John-
son V. Kaiser, 11 Vr. 286, N. J. (1878).

b. Firm, deposit set-off against note, separate in form, but discounted

for the firm. B -made his note to C, his co-partner, and he endorsed
it. D, a banker, discounted the note for the firm. B & C notified D,
upon his failure to set off their deposit against the note, and he pro-
mised to make the off-set. D assigned for creditors, to A, who sued
B & C. Defence : Set-off.—Allowed. The note, though in form, a
separate, was in substance, a firm obligation, and the set-off was mu-
tual. Joint suit admitted mutuality. , Smith v. Felton, 43 N. Y. 418

(1870).

A PARTNER CAN SET-OFF- HIS INDIVIDUAI< CI<AIM AGAINST A FIRM
LIABILITY, WHEN SUED ALONE, OR IN CONJUNCTION WITH HIS CO-PART-

NERS.

He owes the firm debt individually, and if he choses

to appropriate his separate property to paying what

is also the firm's debt, the co-partners could not object,

ifthey would.* The partner owes the firm debt to the

plaintiff, and the plaintiff owes the partner a debt.

One extinguishes the other. , A supercargo sued the

co-owners of a ship, to the use of his assignees, for

his services on the voyage. One defendant set off a
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judgment against the supercargo recovered before the

assignment."

6. Co-obligors were sued by the assignee of the obligee.
The debt of the real OWner of the bond, for whom the
assignee held it to one of the obligors, was set-off against
the plaintiff. Wrenshall v. Cook, 7 Watts 464, Pa.

(1838).

7. Stewart v. Coulter, 12 S. & R. 252, Pa. (1825).
Conira, if proceedings at law where the obstacles are

in the forms of procedure;'' but the technical objedlions
do not defeat the set-off in equity."

a. Apartner can't set-off his separate claim in a suit against thefirm.
Executors of A sued B & C for services, as manager of iron works.
Evidence offered, by way of set-off, of A's agreement with B, to pay
any debt contradled by C, and of C's contrafting a debt for £12.—
Rejedted. Separate claim of partner not allowed as a set-off in a
suit against them for a firm debt. Brown v. Thompson, Coxe 2 N. J.

(1790).

b. Obstacles to set-offat law do notprevail inequity. B attached C, and
D intervened. C settled with B, and enjoined D from proceeding,
claiming that D was indebted to him for advancing D's share in dif-

ferent enterprise undertaken by them. D admits advances, but
claims adjustment by partnership accounts.—Maintained. Set-ofF

available in equity, without technical objedUons. Dungan v. Miller,

4 C. E. Gr. 219, N.J. (1868).

If a firm sues its debtor, he cannot set-ofe a ci,aim which he
has against one of the partners.

The plaintiff's claim belongs to both partners, and

is indivisible; the defendant's claim is separate against

a single partner. As the firm does not owe the debts

of its members, the defendant cannot make it pay

them by means of a set-oflf.'

The partners are liable severally, because they in-

cur diredl obligations to third persons, who enforce

the contradls. They do not acquire severally, because

nobody but themselves is involved in the transadtion,

and they have excluded each other, except' for the firm

balance. Hence the debt is not one to each partner.

It is an asset of the firm, and if the assets were divisi-
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ble, and owned in quotas by the partners, it would be

set off against each, according to his aliquot share."

8. Separate debt ofpartner cannot be set-offagainst afirm claim. A
bought out B & C, and sued firm debtor, D, for balance of account.

D included in account separate charges against B.—Items stricken

out. Billings v. Meigs, 53 Barb. 272, N. Y. (1869).

The German Code prevents the set-offby a firm debtor
of his claim against a partner during the partnership.

"

This results as Renaud points out, '' from the recognition

of partnership property, which would, if the set-off

were allowed, be misappropriated to the payment of a
partner's individual debt.

After a dissolution of the partnership, the German
Code admits the set-off, if there has been a division of
the assets, against the share of the debtor partner."

a. ., (Sine ©oitH)eniatton jioifc^en jjorberungen ber dSefenf^aft unb %x\'oaU

„ forberungen be§ ©efeUf^aftSfd^urbncrg gegen etnen einjetnen ®e?cttj^after
„finbet tna^renb ber ®aucr ber ©efellftlaft hteber gang nod^ t^eittoeiffe

„ ftatt; nad^ aiuflogung ber (SefeHfc^aft ift fie jutogig, tuenn unb infoWeit,
„bie (SiefeUfc^aftSforberung bem ©efeUfc^after bet ber aiugeinanberfefeung

„ iiberwiefen ift." „3l[l..2)eutfc]^. ^anbelggefepuc^/' Sttrt. 121.

*. ,,S)te ©ottberung be§ ©efefffc^aftSbermb^enS Bon 9}ribatt)erinBgen ber

„ einjetnen ®efellf(^after au^ert ftc^ aber better barin, bag eine ®omt)enfa=
„tton jtoifc^en forberungen ber ®e[el[fci^aft unb ^rtbatforberungen be§

„ ©efetlfc^aftgfc^ulbner gegen einen einjetnen (Hefettfc^after Wai^renb ber
„®auer ber ©ejettfc^aft toeber ganj nod^ t^eitioeife Statt finbet." 3Je=

u a u b, J. 436.

e. „9la^ aiuftb^ung ber ©efeltfc^oft, etc. S)a nac^ ?.4 eine

„ctn einen ©efettfd^after cebirte @efeItfc^aft§forberung auc^ toa^renb ber
„®auer ber ®efeltfc^aft bon bent ©efeftyc^after gegen bie gorberung

„ feineS ^rtbatglaubigerS aufgered^net toerben fann, fo toiirbe bie S8enter!=

„ung SDernburg'g ba§ ber ©c^tu^fat nic^t gtiidtid^ gefa^t fei, jutreffenb

,, fein, wenn nid^t bie eigenttic^e Sebeutung biefeS ©a^eg barin ju fuc^cn
„h)are, ba§ bie gont))enfotion auc^na^ aiuftogung ber @e[ell=
„fd^att unjutftgig bteibt, fo lange bie betreffenbe gorberung nod^ jum
„ unget^eitten ©efeltfc^aftSbermogen ge^ort. (S§ ©ntftjric^t bie§ botlig bem
„ in 2trt. 119 auSgefJjro^enen ^rinci^." Von Hahn, Art. 121, I. 5.

9. Smith. V. Myler, supra n. i.

The partner may set-opf a firm claim against his individuai<

DEBT, if his co-partners consent to the appropriation.

They can do with their own what they please, and

may devote it to paying off a partner's debt. If the

firm consents to the partner's use of its claim, he

may apply it by way of set-off against his sepaTate
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debt. He owns the claim by a joint title, and no one

but his co-partner can objedl to the application.^"

The defendant partner could not make the set-off

without the consent of his co-partners. The plaintiff

in such a case would not be entitled to rely, as Re-

NAUD states," upon the implied authority of the part-

ner, who does not a6t on behalf of the firm, and the

use of the firm asset to pay his private debt is notice

to the plaintiff, who, as an individual creditor, partici-

pates in the fraudulent misappropriation of the firm

asset.

10. Co-makers of a promissory note, who were, sued by
the payee, set-ofF a debt due by the plaintiff to a differ-

ent firm, of which the defendants were partners, their

co-partners having consented. Tustin v. Cameron, 5
Wharton 379, Pa. (1840).

Firm clerk's recognition of a partner's agreement to set-offfirm
debt against his individual debt bindsfirm. C hauled wood fcr A,
who agreed to pay him in goods from store of A & Bi A received
first load, and firm clerk received the three other loads. A & B sued
C for balauce, less three loads received by their clerk.—Bovmd to

credit the four loads, as firm clerk acSted on basis of A's coutraifl.

Hood V. Riley, 3 Gr. 127, N. J. {1835).

II. „SIBirb ein Oefettfc^after au§ einer $ribatfd^ulb. Betangt, fo fann er ttiit

„etner gorberung, wcl^c ber ©efetlfd^oft gegen ben Sloger juftel^t, bami

„mc^t com^cnftren trenn er bon ber SSertretung ber ©ocietat fluggeid;Icffcn

„ ift, ba i^m iiBer exnen fotc^en atuSf^jruc^, ungeac^ict et Sl^eit an bfmjelben

„ Bat, ieincrtei Siaijofition jutbmmt. 3ft er bagegen bun ber SRe)3ra^nta«

„ tion ber ©efetlfc^aft nicBt auSgefd^roffen, fo tft er »ur 6onH)enfaticii mit

„ber ganjen Oefeafc^aftSforbetung c^ne SRiidftcBt barouf, ob bie aBett=

„ fc^togung tm Sntereffe ber Societat tiegt, urn be^hJtllen Berec^tigt, hjjit er

„ Written gegeniiber ein un6efc6ronfte§ a3ertiigung§re(i^t iibcr ben ®^\i\U

„ fcBaft^fonbg ^at. ^tuar iDtrb Biergegen gettenb gentaii^t, e§ fiinne ber

„re})raientatton§Bere»tigte ©efeltfdiafter nur im Jlamen ber gocietat iibcr

„beren gorberung berfiigen; eine foldje SBerfiigung liege aber nirfit boruhb

„ Y\ nt^t mogli^, toenn ber in eigenem SJamen berilagte sodus auf bie

„ ^tage fic§ eintaffe. atttein eg fann barauS einer ^pribat^d^ulb betangte

„ (SejeUfc^after fo fern er bon ber a^iertretung ber ©ocietat ridjt au§ge=

„fcB[offen ift, fief; 9Janien§ te^crer eine (SefelCf^aftSforberung iiberlreifen,

-„ um fie aKbann jur ©ont^jenfatiDn ju benu^en, }a oi^ne fbrfttlic^e Ueber=

„ ertoetSung im StJamen ber ©efellf^aft juftinimen, ba^ ,beren gorbetung

„ jur aSettfc^tagung ben«|t toerbe. 3{en aub, j. 439.

In an action by a partner, the defendant may set-off a ci,aim

AGAINST THE firm.
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The partner owes the debt (defendant's claim), as

an individual, and lie cannot objedl to pay it when
made a set-oflf to his separate claim.'^

12. „ Stagt enbtic^ ein ©efctiyi^after eine Sprtbatforberung gegen ©rttten ein,

„ \o tarn btefer eine it;m gegen bie ©efeltfc^aft ju-ftel^tenbe gorberung mit
„bem ganjen SBetrage m Slufrec^nung bringen, Wiil ber Oet!(agte feinen

„ tootteti ainfrrud^ flagetoetje gegen ben socius gettenb mac^en tonnte. 3tu§
„betn namlic^cn ©runbe finbet eine ©onuienfotion gegen einen ©omman;
„ bitiften l^ier nur infotoeit etatt, atg biefer filr bie ®ejellj^aft§fi^utb birect
„bem ©toubiger l^aftet." Stenaub, jj. 439-40.

A SURVIVING PARTNER CANNOT SET-OFF A FIRM CI,AIM AGAINST HIS
INDIVIDUAI, DEBT.

Originally, he could do it, because the firm's rights

of adtion survived to him alone,'' although the adl

would be a breach of the relation." Now, however,

since the deceased partner's estate is charged with

the firm debts, the surviving partner should not be

permitted to use the firm claims by way of set ofif.'^

At the death of the partners the rights of their cred-

itors become fixed, and a claim not previously estab-

lished is unavailable for set-off.
'°

13. A surviving partner could set-ofiFhis individual debt
agaipst a firm debt, or a firm against an individual debt,

because the rights of acftion survived to him. Hender-
son V. Lewis, 9 S. & R. 379, Pa. (1823).

14. But this is a breach of the relation, i Lindley, Law
of Partnership, 529.

15. The claims remain distindt.

Separate claim ofpartner will not keep open andrunning an account
betweenfirm and stranger. A, as surviving partner, sued C for items
barred by statute of limitations. C had setup a counter claim against
A individually, not yet outlawed.—Judgment for C. The accounts
were not mutual, so as to give A benefit of the date of C's last item.

Eldridge v. Smith, 144 Mass. 35 (1887).

16. Equality of distribution prevents a set-off after the death of the

partner. On the death- of a surviving partner, his execators at-

tached the property of a firm debtor in the hands of a bank, and ob-

tained judgment against the garnishee. The garnishee attempted to

set-off a claim against the firm on an endorsement which fell due
after the surviving partner's death.—Disallowed. An unlawful pre-

ference. Distribution must be equal among the creditors of dece-

dents. Cramond v. Bank of U. S., i Binn. 64, Pa. (1803).
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A PARTNBR WHO IS SUED FOR A FIRM DEBT CAN SET-OFF HIS CO-

PARTNER'S CLAIM AGAINST THE PLAINTIFF, IF THE CO-PARTNER CON-

SENTS.

The authority to make the set-off must be ex-

press. No such power will be implied, for that

would enable a partner to increase arbitrarily his co-

partner's contribution. A creditor may enforce the

several liability of the co-partner in the first instance,

but the partner has no right to compel the payment
of a firm debt out of the separate estate of his co-

partner, except by M'^ay of contribution to a payment

previously made by himself.

The partner, if compelled in the separate adlion to

pay more than his share of the firm debt, is entitled

to contribution, and, therefore, he in fadl represents

his co-partner for the excess. By allowing the set-

off, the co-partner who was not joined simply pays a

debt for which he would ultimately be liatble. If a

partner should refuse to avail himself of such a set-

off when offered by his co-partner, he would deprive

himself of his right to contribution for the payment

which he had needlessly made. Where the partner

who is sued has already paid more than his propor-

tion of the firm debts, it would be important for him

to compel the application of his co-partner's claim to

the satisfadlion of the firm obligation. He could not

accomplish this end by the machinery of the Common
law. A plea in abatement for the non-joinder of his

co-partner would not serve his purpose. That would

enable him to fix the liability, but not to control the

separate property of his co-partner. Yet he would

have a clear equity available in a Court of Chancery.

But there must be some proceeding in which the part-
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nership account and all the parties are before the

conrt.

§131.

^n as0ignmmt for trcbitora is not u)it[)m a partner's £om>-

petcnce.

No such assignment by a single partner is allowed,

except when his co-partner is out of the jurisdidlion,

and cannot be consulted, and then only if an adverse

sale is impending.^ Under such circumstances, the

authority is implied to a partner who may exert the

power, as he represents his co-partners, rather than

let a stranger exert the power and eflfedl a forced sale,

which might sacrifice the stock.^

The partner, it is said, by such an assignment,

delegates his capacity to the assignee, and this dele-

gation is, by the general principles of partnership,

beyond his authority.^ The corredlness of this rea-

soning may be questioned. The assignment does

not involve the delegation of a partner's capacity, for

the assignee becomes a trustee for creditors, and not

merely a substitute for the partner. The assignee, it is

true, does, in part, discharge the funAion of a partner,

inasmuch as he applies the assets of the firm to the

payment of its debts. But the sheriff would perform

the same function. True, he only executes an adverse

process, but the diflference between the eflfedl of an exe-

cution and of an assignment in this respedl is only

apparent, for it is not maintained that a partner can

appoint an assignee, except to forestall an execution.
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A partner can not prejudge the expediency of an a&.

whicli may involve the existence of the firm, and the

financial career of its members, unless it is obvious

that there was no alternative. In such a dilemma, it

is proper that the discretion should be exercised by

one identified with the business rather than by a hos-

tile creditor.*

In considering this question, it must be borne in

mind that a partner is clothed with a power similar in

kind and greater in extent in those j urisdidlions where

he is permitted to confess a judgment under which the

firm assets may be sold, because this power has never

been made dependent upon the absence of his co-

partner or the inability to consult him.^ An assign-

ment for creditors by a partner is permitted only as a

means of forestalling adverse proceedings, and thus

becomes a proteAion to the firm ; but a confession of

judgment is a surrender of the firm to a hostile cred-

itor.

I. Sloan V. Moore, Supra § 115, n. I.

Power to assign for creditors -not implied in awy number of part-
ners less than all. A being in i^urope on firm business, B & C' notified

him of embarrassment, and asked him to return. He dispatched a
letter, which was received, saying he was en route. He was delayed
by stress of weather, and nine days before his arrival B & C assigned
for creditors to D. A brought bill for dissolution account, injunction

and receiver.—Decree. No authority to assign in anticipation of A's
return. Wetter v. Schlieper, 4 E. D. Smith 707 N. Y. (1858).
All partners fniist join in assignment for creditors. In absence

of co-partners, D and E, on business, one in Cuba, the other in Cali-

fornia, B and C assigned to A, for creditors, with preferences. Flevied
on goods in hands of A, who sued to recover.—Judgment for F. No
emergency to justify assignment by less than all co-partners. Pettee
V. Orser, 6 Bosw. 123, N. Y. (i860).

A partner may, of course, assign his. separate estate

for the satisfadlion of the firm creditors.
Partner in insolventfirm, may convey his separateproperty in satis-

faElion of a firn% debt. B, member of insolvent firm, conveyed his
.separate property, to certain firm creditors, in satisfadtion ; then firm
made assignment. Assignee sought to include conveyance as part of
assignment.—Dismissed. Partner may apply his separate property
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to pay any finn creditor in full. Elgin Watch Co. v. Meyer, 30 Fed.
Rep'r 659, Mo. (1887).

2. Ifpartner absconds, co-partner may assign for creditors. B & C,
partners, mortgaged firm stock to D, creditor of B. Then B ab-
sconded, and C assigned, for creditors, to A, with preference to mort-
gagee. After A took possession, sheriif levied on goods, and A sued
him to recover possession.—Recovered.. Assignment good, though
preference void. Kemp v. Carnley, 3 Duer i, N. Y. (1853).
Assigjirnent by partnerforcreditors allowed to savefirm stockfrom

adverse and forced sale by execution creditor. C c& D weie partners
in coach-building, and contrafted debts. A levy -was made on their
stock in trade, consisting, z«/^r a/ia of unfinished carriages. D there-
upon ran away, and left the country. To save loss, C executed a bill

of sale of the entire stock to A and the other creditors. The sheriff, B,
then gave up the stock to A and others, who took it, employed work^
men, among them C himself, and carried on the business. Then an
execution issued, at the suit of E, against C & D, which was put into
the hands of B, who, being indemnified by E, levied on the property
in the possession of A and others, as the property of C & D, and sold
it. A et al. broiight trespass against B. Defence : That the bill of
sale was illegal, because of the entire stock, and by C alone, especially
as it was under seal, and, further, that the employment of C by the
plaintiffs was part of the consideration of the transler, and invalidated
it. First point ruled against the defendant. Second point ruled for
the defendant, if the jury should believe the fadt. But verdi<5l for
plaintiff, and judgruent accordingly.—Affirmed. ROGERS, J.: "It is

"a general principle of the law of partnership, that the partners are
"bound by what is done by each other in the course of the partner-
" ship business. *** Among the powers inost ordinarily exercised

"by partners, is the7W rf2'jr/o«^«rfi. * * * It is admitted he can
" sell part without the aAual consent of his associates, and the policy
"of limiting that right is not very apparent, when the transacSion is
" conduced in good faith ; still less in a case like the present when
"the arrangement is most clearly for the benefit of the firm. * * *
" when the assignment is bona fide, I cannot doubt the power of one
"partner to transfer the whole as well as a part of the partnership
"effeAs. * * * The faft of fraud was left by the Court to the jury,
" and they have found that the contraA was bona fide. Deckard v.

Case, 5 Watts 22, Pa, (1836).

3. Partner can't assign for creditors without co-partner''s consent, and
intervening attachment takes precedence. B & C were insolvent, and
B published dissolution. He assigned for creditors, to D, and filed the
assignment. Later in the day, A attached firm property. D had
previously consented to be trustee, but the assignment was not de-

livered to him, nor did he know of it, until after the attachment, when
he at once accepted the appointment. C, 'though in town, was not
consulted by D when he made the assignment. When informed of
it, C at first hesitated, but subsequently consented to it. Parties

agreed to let D sell the property attached and hold the proceeds in

its piace. A disputed them with D.—A recovered. Assignment not
an ordinary firm transadlion. B not adling aS, but appointing, an
agent. He could not assign for creditors without C's concurrence,
and intervening attachment cut out the assignment. Holland v.

Drake, 29 Ohio St. 441 (1876).

Onepartner cannot assign for creditors. B assigned firm stock to

C, for creditors, without knowledge of co-partner. A, who enjoined
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B & C. Decree. Partner cannot delegate his discretion. Hayes v.

HeyerisSandf. 293, N.Y.{ 1849). ., , , ^u^^
Partner no power to assignfor creditors if co-partners at nana. A

majority of partners assigned for credi tors. It would appear that the

minority were consulted.—Assignment invalid. Partner may assign

all firm stock to firm creditors, but not appoint a trusteCj j. e., a third

person, who will control co-partners in liquidation. He cannot dele-

gate his own authority, nor deprive his co-partners of power. Fisher

V. Murray, i B. D. Smith 34T, N. Y. (1850).

The partner can neither delegate his own or limit his

co-partner's capacity. An agent could not exert the

co-partner's rights. Thus a clerk can not create an in-

dependent liability against the firm,'' but he may carry

out a contradl made by them,."

a. Agent cannot use partner^s nameforfirm. B was managing clerk,

with authority to give notes for firm. He signed a partner's name
and subscribed his own initials to a note given to A on firm account.

B so signed notes before, and paid them wit)i firm money, but with-

out the knowledge or authority of the partner, or of the firm. A sued

on the note. Defence: A firm transaftion.—I/iable, because note not

given in firm name, and no implied authority to adl for firm in a part-

ner's name. Palmer v. Stephens, 1 Denio 471, N. Y. (1845).

b. Hood v. Riley, supra n. 10.

4. Assignment or mortgage of entire firm stock void, unless with

consent of all the partners. B & C, partners, insolvent. C made, 8

November, 1886, firm note to A, for 12,529.31, for merchandise, due

9 November, j886, secured by chattel mortgage of all the firm proj)-

erty. A foreclosed. Defence : Partners agreed, 6 November, 1886,

to assign for creditors, to D. Assignment prepared by attorney, and,

9 November, B executed it for the firm. D accepted.—Judgment for

D. Assignment made with C's concurrence valid. Mortgage without

B's assent void. Osborne v. Barge, 29 Fed. Rep'r 725 (1887).

5. Supra \ 122.

§132.

S[l]e assignment for trebitors bg a partner vaprimafacte a

iiissolution of \\\t firm.

An assignment for tlie benefit of creditors is not

necessarily a dissolution of the firm. The stock goes

to the assignee.' The good-will belongs to the cred-

itors, if it is an asset. The partnership might go on

if not only the business itself, but also the name which
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individualized the firm passed to its creditors. If

they, like the creditors in Cox v. Hickman, or a Scotch

bankruptcy, took possession of the firm and ran it for

their own benefit, the partnership would be suspended
during the interval. They would not be restrained

from the use of the firm name, or from any solicita-

tion of the firm customers. Without either or both

of these constituents, the firm would be in suspense.

But the assignment is not equal, in its eflfedl, to a

bankruptcy, and need not dissolve the firm.^ If the

debts are paid off by the assignee a right may result to

the firm or to the partners, who can then proceed to

trade again.

It is a question of intention for the jury. If to re-

sume after a settlement, a subsequent bankruptcy

would stand ; if a dissolution intended, no firm exists

to be put into bankruptcy.' The result is that, upon a

re-assignment of any surplus to the partners, a former

creditor would compete with new creditors of the re-

suscitated firm.

1. Unless restricted to the firm stock, the assignment
also carries the separate estate of the partners.

Partners' assignment for creditors not confined tofirm property by
construBlion. A & B assigned all their property for creditors, describ-

ing themselves as a firm, and stipulating for a release.—Sustained,
because not in terms confined to firm property. Orr v. Ferrell, 5 S.

W. Rep. 490, Texas (1887).

2. But ^'& primafades is often taken for the invariable

effeft."

a. Assignment for creditors dissolvesfirm. A & B assigned for cred-

itors, -who accepted their dividend as payment. Certain articles men-
tioned in the assignment as bylaw exempt, were returned to the part-

ners who had contributed them, respedlively, A brought bill for

account against B.—Dismissed. Firm dissolved by assignment, and
nothing to account for. Wells v. Ellis, 68 Cal. 243 (1885).

3. A partner m.ay make an assignmentfor creditors. Whether assign-

ment works a dissoljition,,or no.t, for jury. B, C, D & E, partners.

B made an assignment of all firm property, to F, for creditors. Snb-
sequently, B, D arid E assigned to .G," for creditors. D continued
business, under old firm name of D'& Co. H, of firm H & I, signing
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petition for himself and co-partner, obtaineda commission in bank-
ruptcy against the four partners. A sued the firm for an old debt.
Defence : Bankruptcy. A attached petition and' denied firm exist-

ence.—Validity of bankruptcy proceedings depends on the effedl of
assignments. If firm dissolved, no joint commission, could issue; if

firm continued, the proceedings regular. Question for jury, whether
the assignments meant to close firm transacftiohs for the future, as

well as for the past. Pleasants v. Meng, i Dall. 380, Pa. (1788J.

§133.

^\]t outljorttn of a partner cannot be restricteb bg 1)10 ro-

partiurB.

Bach partner has authority to a6t for the firm, and

the copartners' forbidding him does not. devest him

of his authority, although notice of the prohibition

is given to the person who is dealing with the part-

Tier.'

The insolvency of a partner does not deprive him

of the right to manage the business. The solvent

partner cannot claim that insolvency is equivalent to

death, and invests him with the rights of a surviving

partner. The insolvent partner cannot be ousted

from his control, except for cause shown.* A partner

cannot by notice revoke his co-partner's authority to

colledl 'a firm claim. The authority is not subjedl to

the partner's eontrol, even upon insolvency and dis-

solution.* There is no supremacy among partners,

but they are all equals.

The partner's right is incident to the business. He
may lease premises for the firm.'' Eftch attorney ex-

erts the powers of all in legal transadlions.' A part-

ner may re-deliver goods upon a return of the firm

notes given for the price. The merchandise returned
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satisfies the debt, altliougli tlie insolvency of the firm

prevents it from satisfying its other creditors."

1. Partner's authority in firm business cannot be restriEied by a co-

partner. B, C & D, partners. B drew on A for the firm use, and
gave a written indemnity in the firm name. C, in A's presence, dis-

sented from the indemnity, but subsequently applied the proceeds of
the acceptance to the payment of rent on a lease, taken in his own
name, of the store occupied by the firm. A sued B, C & D.—Recov-
ered. B had implied authority to bind the firm by the indemnity, in

spite of C's dissent. Wilkius v. Pearce, 5 Denio 541, N. Y. (1848).

2. Insolvency does not deprive partner of joint control. A et at., being
insolvent, dissolved partnership with B, and sued him for account and
receiver. B's defence: Solvent, and entitled to liquidation, like a.

surviving partner.—Decree. . Analogy too remote, biit B might be
appointed receiver if unimpeachable. Hubbard v. Guild, i Duer 662,

N. Y. (1853).

3. Partner cannot revoke, by notice, co-partner's authority to colleSl

firm claim, A & B were co-owners of a ship, and partners in the
cargo. B, as ship's husband, insured ship and cargo in his own name,
with C, for whom it might concern; policy payable to himself.
There was a total loss. C paid B a portion, and was then notified,

by A, to pay no more to B, because he was insolvent, and A was in-
terested in the payment. C did, however, pay the balance to B, and
A sued for it.—Judgment for C. Neither dissolution nor insolvency
incapacitates a partner from receiving firm money. Notice by co-
partner ineffedtual, because stranger did not know the state of part-
nership account. Gillilan v. Ins. Co., 41 N. Y. 376 (1869).

4. Partner may bind the firm for rent of premises necessaryfor the
business. B took a lease of brewery for 10 years. He became bank-
rupt during the third year, and C obtained from the assignee an as-
signment of the term to C & D, though without D's knowledge, and
C contradted for the firm to pay the rent. C & D occupied the
premises, and, upon dissolution, both executed an assignment of the
lease. A, as lessor, brought assumpsit against C & D for the rent.

—

Recovered. Renting brewery without B's authority is an incident
of the business, and ratified by D's subsequent recognition of it.

StUlman v. Harvey, 47 Conn. 26 (1879).

5. Attorneys in partnership delegate authority of all to each member.
Counsel signed bill as A & B. Defendants objected to joint signa-
ture.—Sufficient. Rule to restrain attorneys, but control of firm
reached the members, and each has authority of all. Hampton v
Coddington, i Stew. 557, N. J. (1887).

6. A partner may re-deliver goods in return for the price, although
hisfirm is embarrassed. A sold coal to firm, which was embarrassed,
and gave notes for the price. B, a partner, gave A a bill of sale for
the coal which was lying on the wharf. The next day sheriff levied
on the coal, and A replevied, and obtained verdift for $2,866.43.
Judge charged that A had authority to re-deliver coal in satisfadtion
of the debt.—Sustained, Boswell v. Green, i Dutch. 391, N.J. (1856J.
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§134.

iBg agrtcntitit, tl^c partners mag restrirt tl)e atitljoritj of a

partiur bettucfii ti)tmsdvt3.^

Outsiders are not aflfedled by tlie arrangement,^ un-

less notice of it is brought home to tbem,^ and then

slight evidence will be deemed sufl&cient to make out

a waiver of the restridlion.'' A partner who was for-

bidden to buy except for cash, bought on credit. The
seller knew of the restridlion, but as the co-partner

knew of the sale, his failure to dissent was deemed a

waiver. His assent was not necessary.^

1. Limitation of liability by agreement inter se. Unincorporated
society provided by its constitution that fund alone should be liable,

without recourse to members, and that its officers should not contraA,

except upon this basis. They did, nevertheless, contradt with A,

without reservation. A sued the members as partners. He could

not aver execution of authority in conformity to articles, but he
might recover on a quantum meruit. Sullivan v. Campbell, 2 Hall

271, N. Y. (1829).

2. Contrast between partners does not affeSl creditors. B&C gaveA firm

note, and dissolved partnership. B undertook, as liquidating part-

ner, to assume outstanding debts, and gave C note for his share. A
sued firm. C set up B's assumption of A's debt.—No defence. Gul-
ick V. Gulick, i Harr. 186, N. J. (1837).
Custom controls secret agreements. By articles A could not con-

tradt without consent of B, his co-partner. A did so contract, and, in

a suit against firm, B set up want of authority.—I,iable. Frost v. Han-
ford, I E. D. Smith 540, N. Y. (1852).

Agreement to restrict liability to amount contributed ineffeSlual.

A & B, with 20 others, agreed to equip a steamboat, and run her be-
tween two ports on joint account, to contribute to expenses in instal-

ments, and: share the profit and loss in proportion to their subscrip-

tions, though they restricted the loss of each party to the amount of
his subscription. B, on A's demand, promised to pay his second
instalment. A who had advanced money for expenses, sued B for

his quota. B asked for non-suit.—Refused, because B's promise
made him liable on account stated, though he was a partner, and A
could not sue him on partnership account. Brown v. Tapscot, 6 M.
& W. 119 (1840).

3. ContraB ofpartners inter se binds stranger with notice ofit. Agree-
ment between B, C & D, that D should neither participate in the
profit or loss, nor be liable as a partner. A, who had notice of the
agreement, sued D, as a partner.—Not liable to A, because he knew
of the arrangement. Alderson v. Pope, i Camp. 404, note (1811).

4. Johnston v. Bernheim, supra § 115, n. 3.
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5. Partner's dii in excess ofauthority validated by co-partner's knowl-
edge. B contributed |2,ooo, and limited his liability to that amount.
C managed the business, and could buy only for cash. He bought on
credit, of A, who knew of the arrangement, but with B's knowledge.
A sued B.—Liable, because he knew of the purchase. Mason v. Part-
ridge, 66 N. Y. 633 (1876).

§135.

W^t partnera mag ratifg tlje act of a to-partiuv in txttss of

l)ta outl)orita, if bone in tlje nanu of tl)£ firm.

A ratification implies that the a6t ratified was done in

the name of the principal. If so done, the subsequent

ratification binds the principal, whether he received

any benefit from the transadlion or not. If the con-

tradl was not made in the name of the principal, his

subsequent adoption of it would not make him liable

on the promise without a new consideration.

It is often said that the adl ratified must have been

done on behalf of the principal. The meaning of this

phrase must be that the adl was done in the name of

the principal.^ In so far as any different signification

is given to it, the phrase is incorredl. The promissor

in entering into a contradl in his own name, may in-

tend that a third person shall have the benefit of the

engagement. If the third person has previously au-

thorized the contract, he is liable to the promissee as

an undisclosed principal. But if there was no prece-

dent authority, there is no way to make the third per-

son liable to the promisee on the contradl. There is

no opportunity for ratification, because the want of

authority can never be supplied by ratification, unless

the promisee contemplated the third person as the

principal at the time the contra(5l was made. The
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reason is that ratification is not merely an expedient

for charging a principal with liability, but is a means

of confirming a man as party to a contract made in

his name, but without his authority. By ratification

the principal becomes in fad;^ as well as in name, a

party to the contrail, and he not only incurs its bur-

dens, but may compel performance by the other party

^

The proposition is not that a, man is liable because he

has ratified, but that where the adl is done in his name,

he has the right to ratify and take the benefit with

the burden. But a man can have no right to in-

trude himself as a party into a contradl made with-

out reference to him. For this adlion the testimony

of the nominal promissor is inadmissible to prove his

secret intention that a third person should have the

benefit of the contract. Conversely ^ therefore, the

other party to the contradl can have no right against

a third person upon proof of such secret intention,

and its subsequent adoption by him as the intended

beneficiary. Such a transadlion can take eflfedl only

as a new contradl. The promissee may sue an un-

disclosed principal upon the equitable ground that

he was the real party in interest, but must prove that

the defendant, though undisclosed, was, in fadt, the

principal at the time the contradl was made. The de-

fendant might plead any set-off he had against the

promissee, as the agent might have done had suit

been brought against him. The undisclosed; princi-

pal has no right against the other party to the con-

tradt, except through the agent. The liability of the

undisclosed .principal is equitable, not contractual,

and the rule does not apply unless he was the party

in interest at the time the contract was made. If the
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evidence shows tliat the defendant did not become in-

terested in the contradl until after it was made, he

could not be held upon the equitable ground that he,

in fadl, caused the plaintiffto part with the considera-

tion, nor upon the contra^ to which he was not a

party.

The adl of a partner, in excess of his implied au-

thority as agent of the firm, binds him, because he

warrants his authority to do the adt. But his co-part-

ners are not bound, unless they adopt the adl in ex-

cess of authority as their own aA.^ As the adl is on

behalf of all- the partners, the adoption by each is

based on the adoption of all. Unless they all make
the adt their own, by adopting it, the adoption by a

single partner will not bind him, because he does not

intend to assume the individual liability for the ultra

vires adl, but only to share it with his fellow-prin-

cipals, on -whose behalf the adl was done. Unless

they also adopt the a(?t, the condition upon which he

adopted it is not fulfilled, and he is not bound.' He
consented, as one of the firm, to embrace the adt

within its province, but to enlarge the scope of the

partnership requires the consent of all the partners.*

It is not to be presumed that the partner who adopted

the adl meant to assume the entire responsibility

himself, alOne. He was willing to extend the part-

nership, so as to cover this adl, if his co-partners

agreed to it. They could not do it, unless all con-

curred. The a6l would not be duly authorized unless

every partner adopted the adl, and thus brought it

within the limits of the partnership business. The
adl was. done on behalf, not of a single partner, but

on behalf of all. The ratification could be only by
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all. Ratification by one partner would not corre-

spond to the authority assumed and meant to be rati-

fied.

The partner who does notjoinin a specialty executed

for the firm may, nevertheless, be bound in any one of

four ways? i, He may authorize his co-partner to

execute the specialty for him, and in his name. 2,

He may be present at the execution of the specialty,

know of the transadlion, and not dissent. 3, He
may subsequently ratify the transadlion. In these

three cases he is bound by the covenants. In the first

case the precedent authority, and in the third case the

subsequent ratification, may^be given by parol.* In

the second case the failure to dissept is equivalent to

adlual execution." 4, He may authorize the adl in

question, but not its embodiment in a specialty. In

this case he will be bound, not by the covenant, but

by the contradl, and the seal will be disregarded, as

surplusage.'

The argument is frequently urged, that a partner

should have the power to bind the firm by a seal, be-

cause the authority does not exceed the power which

he exercises by means of commercial paper.' This

reasoning betrays an ignorance of the exceptional

privilege conferred upon the partner by commercial

law. As has been pointed out, the power to bind the

firm by commercial paper does not spring from the

relation, but is superinduced by rules which are in-

consistent with partnership, and which supercede its

principles.

I. A firm may ratify the a6l of a partner which is ultra

vires. The ratification operates not simply as evidence
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of original authority, but as a substitute for the want
of authority.

"

a. Partner may ratify co-partner's unauthorized use offirm credit.
B & C, attorneys, in partnership. B made his individnal note to B
& C, and endorsed it, in their name, for his separate debt. A dis-
counted the note, with knowledge. When informed of the note, C
promised to pay it. A sued B & C.—Recovered. A ratification,
which is not evidence of original authority, but a substitute for want of
authority. Commercial Bauk of Buffalo v. Warren, 15 N.Y. 577 (1837).
Execution of specialty by partner prevents a bill to icfmm ilin

Chancery. B & Co. settled with A & Co., giving judgment-note for
balance due, signed B & Co. [i<.s.] by B [l.S.]. A & Co. issued exe-
cution against B, who was insolvent and cuts of jurisdidlion. Ihen
brought bill to reform the note according to both parties' intention,
which charged firm of B & Co.—Dismissed, because A & Co. ratified
the legal construdtion of the note, which, otherwise. Chancery would
have reformed. McNaughten v. Partridge, 11 Ohio 223 (1842).

2. Partners executing specialty in firm, name was bound by the deed.
B, C & p were partners. B wrote a note payable to A, and D sealed
it. C was not present, but the note was in the name of the firm. A
sued B and D.—Recovered. Woodward, J. , said : "The jury found
" that the two parties sued, sealed or assented to the sealing of this
"note, and it is in nowise material that they used the name of a firm
"in which [C], who was not present or assenting, was a partner. By
"whatever name they call themselves, the defendants are liable ac-
" cording to the tenor of the instrument they signed." Potter v.

McCoy, 2 Casey, 458 Pa. (1856).

3. If the scope of the business is enlarged, the partners
must add the constituent power, and all must ratify the
adl in excess of authority. If not, none of the partners
are bound, not even the ratifying partners.*

a. Roberts' Appeal, supra § 24, n. 8.

4. If the firm exceeds the scope of the business for which
the partnership was formed, the consent of every mem-
ber must be obtained, in order to justify the firm in

undertaking the new business."

a. Partners can do no aB beyond the scope oj the business unless
all consent. The stockholders of an unincorporated society passed
resolutions by unanimous vote, changing their previotis articles of
agreement. Subsequently, a portion of the stockholders signed new
articles, under which the original articles were again put in force.

Some of those who did not sign these articles asked an injundlion
from the court to prevent this.—Injunftion granted. All must con-
sent to any change in the articles of the association. And until that
is done, any change is beyond the scope of the business, which any
of the stockholders, being tenants in common, can stop by an injunc-
tion. Livingston v. Lynch, 4 Johns. Ch. 573, N. Y. (1820).

5. The partners may ratify by parol a specialty executed
by a co-partner.* But subsequent assent is also an ac-
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knowledgttient of the deed which is executed in the firm

name and on its behalf.

a. Co-partners not present when the contraB is sealed by the partner
ill the name of the firm, may afterwards ratify it by parol. A sued
B & C on au agreement under seal executed by B in the name of the
firm. C was absent when the agreement was executed, but the firm
enjoyed the benefits of the coutradt, aijd C paid A's agent money due
under it. A brought covenant.—Recovered. Strong, J.:

" Con-
"cede now, that knowledge of the thing alleged to have been rati-

" fied, is essential to ratification. Existence of that knowledge, like
" that of any other faft, may be inferred from circumstances, * * *

"Surely there was some evidence of knowledge of an existing con-
"traA, and of a contradt with [A], and of assent to it. * * * And if
" [C] knew of the contraft, then his subsequent use of the machine,
"and payment for that use, were a<5ls of ratification. ". Jones v. Bat-

tin, 6 Casejr 84, Pa. (1857).
Ratification ofpartner''s ultra vires contraH by aBs. B employed

A in matters beneficial to firm of B & C, but not striftly in the line

of its business. C paid A money for expenses, and had consultations
with him in reference to the business., A sued firm for services.

Defence by C: B had no authority to employ Aon firm account.

—

Judgment for A. C's condudl a ratification. Holmes v. Kortlander,

31 N. W. Rep'r 532, Mich. (1887).

6. The assent of a partner who is.present at the execution
of a specialty makes it his &&.'' He, in effe(5l, diredls

the performance.
Presence ofpartner at execution of deed by co-partnerfor thefirm

makes the deed his aB. B & C were partners, and B, in the presence
of C, who assented to, and authorized the transacftion, assigned cer-

tain bonds to D, by an instrument under seal and in the name of the
firm. There was a covenant in the instrument that, in case the
amount of the bonds could not be recovered : "We do promise and
agree and pay the amount thereof," etc. A, the executor of D,
brought covenant against B & C. C appeared and. pleaded «<J««if

faBum.—A recovered. Fichthorn v. Boyer, 5 Watts 159 (1836).

7. The requirement that the authority to attach a seal

should be delegated by deed is relaxed. Bvtt unless

subsequently ratified, the a6l would bind the firm, ' not

as a deed, but as a simple contradl."

a. Though the deed ofa partner -may be ratified byparol after execu-
tion, it is still necessary that theprecedent authority, tfrelied on, shctild

be under seal. A brought covenant against B, C & D, partners, trad-

ing's B & Co., upon an agreement under seal, executed by B in the
name of the firm, but not in the presence of C & D.-—No recovery.

Gibson, C. J. : "A thing done in the presence of another, and at his

"request, is his immediate aft. * * * One may adopt ais his own, a

"seal affixed by another without his authority, or even against his

"will, and the delivery being his immediate adt, Inakes the iOstru-
" ment his immediate deed. The law is fixed and certain, that the
"authority of any agent to bind by deed, can in no case or under
"any circumstances, be by parol." Hart v. Withers, i P. & W. 285,

Pa. (1830).

Contra, Gram v. Seton, Jnfra, next note.
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8. Authority to execute deed ratified by parol. B signed and sealed a
charter party, in firm name of B & C, without any special authority
from C. B & C adled under the instrument, but when A sued them,
to compel payment of balance due, C's defence: Non est faBuin.—
Judgment for A. Necessities of business demand recognition of part-
ner's authority to attach seal without warrant of attorney. Previous
permission or subsequent assent makes deed bind co-partner. To
establish previous permission, presence at time of execution not
essential. Analogy of commercial paper. Remedy, covenant. Like
co-lessees, who, if one lessee signs lease, and both occupy under it,

are liable in covenant. Gram v. Seton, i Hall 262, N. Y. (1828).

§136.

^n infant partner must biaaffirm at niaioritg, in oriier to

escape past anti future liabiltta tor l)ia acta aa an infant.

The peculiarity of ratification by an infant is, that

his continuance of the business after attaining ma-

jority is treated as an affirmance of all the transac-

tions of the firm during his infancy/ This conclusion

is suggested by the analogous and admitted principle

that where an infant retains, after majority, the prop-

erty, which he might return, he becomes liable for the

price.^ The analogy is not perfedl, because by con*

tinning in the firm he retains no physical property

which might be handed over to a firm creditor. But

he retains the benefit of his position as 'a partner and

co-proprietor ofthe business. The firm business is the

product, among other things, of the contracts made

during minority. If then the infant does not dissolve

at majority, and notify the firm creditors of his retire-

ment from the firm, besides rendering himself liable

on the firm contradls made during his membership,

he becomes liable on the subsequent contrails of the

.firm.' The firm customers, have dealt with him as a

partner and have known that he was a co-proprietor
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in the firm, possessed of the benefits of the firm busi-

ness. The obligation upon him to notify the firm

customers of his retirement from the firm at major-

ity, is analogous to his obligation to return property

bought during infancy, if still in his possession.

Without such notice he must be considered as retain-

ing the proprietorship of the firm business, and there-

fore, as continuing to be a partner. If he adopts the

firm contrails, his partnership embraces the period of

his infancy when they were made. The ratification

carries with it the precedent authority, and thus es-

tablishes his position as a partner from the beginning.

The partnership must be dissolved by the usual notice

brought home to the customers.

Suppose the infant partner upon majority repudi-

ated the partnership, and reclairhed his contribution

of $10,000, and the only assets of the firm were goods

of that value, sold in one lot by a vendor, who claimed

payment of the price. Is the infant preferred to the

unpaid seller and allowed to take the assets away

from him without payment? The infant would take

the merchandise from his co-partner, who could not

resist his demand. The creditor could not prevent it.

He sold to the infant and adult partners, but could

recover only from the adult. The infant's taking the

goods would not be a retention which would charge

him for the price, because he would not take them

under his contradl with the seller, but under his con-

tradl with his co-partner, which he might avoid at age.

The goods became the property of the partners by

virtue of the sale, and, thus converted into firm assets,

lost their identity. The infant reclaims them as rep-

resenting his contribution.''
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1. Continuing partnership after majority charges infant partner on
previous firm contrails: B, in partnership with C, a miuor, gave a
note to A, for a firm debt, without C's kuowledge. After coming
of age, C continued the business, paying debts of ttiefirm, coUedling
money on its account, giving receipts in the firm name, and joining

in suits upon firm claims. Subsequently, learning of the note, be
repudiated and refused to pay it. A sued on the note.—Judgment for

A. Miller v. Sims, 2 Hill 479, So. Car. (1834).

2. .Retention, after majority, of property which might be returned,

affirmance ofinfant's contrail. Two infants, B and C, bought ahorse
and plough of A. After B's majority, and while C was still a minor,
they sold the . horse, and bought another with the purchase-money.
They retained the plough three years after both obtained majority.

A sued them for the price of the horse and plough. Defence: In-

fancy.—Recovered. Retaining the plough after majority an affirm-

ance of the entire contradt. Boyden v. Boyden, 9 Met. 519, Mass.

(1845).

3. Infant's failure to announce dissolution at m-ajority charges hint

for subsequent contrails of thefirm. B, a minor, in partnership with
C. At majority, B dissolved, but gave no notice to firm customers.
A sold the firm goods on C's order, supposing B to be still a partner,

and sued B & C for the price. B's defence : Infancy.—Judgment for

A, because no notice of dissolution. Goode v. Harrison, 5 B. & Aid.

147 (1821).

4. The infant is entitled to reclaim his contribution
either before or at majority." There is no foundation
for denying to an infant the right to disaffirm before

majority.'' If the contribution is lost in the business,

the infant has no right against his co-partners for in-

demnity." He cannot recover indemnity, because by
contributing to the partnership he has not devested
himself of his property right. He merely admitted his

co-partners to co-ownership with himself The loss of

his contribution is the result of his own adl. When
he reclaims his contribution from the partnership fund,

-he devests his co-partners of their co-ownership with
him in his contribution.

a. Infantpartner m.ay recover his contribution. B induced A, an in-

fant, to contribute $1,000 to partnership b>' representing business as

profitable. It turned out unsuccessful. A sued B to recover contri-

bution, less $112 received from the business, averring minority and
fraudulent representations. Defence: Gist of adlion, fraud, and suit

should be ex deliilo.—Judgment for A. Minority sufficient to re-

scind. Misrepresentation matter of aggravation, and aftion prop-
erly ex contrailu. Sparman v. Keim, 83 N. Y. 245 (1880).

b. An infant's rights under a partnership contrail are in suspense.

The contrail becomes valid, or void, by relation, upon infant's adop-
tion or rejeilion. A, an infant, formed a partnership with B, con-
tributing |ioo. After three months, A left, because B would not
give him a salary in lieu of a share in the business. A subsequently
returned, and continued in the business for nine months, when he
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withdrew and sued for his coutribution, with interest and for his ser-

vices.—Judgment for B. A cannot anticipate his election to affirm
or disattirm the partnership contraft, but must await his majority.
Button V. Brown, 31 Mich. 182 (1875).

c. Infcmt partner cannot recover contribution or compensation. A,
infant, contributed Jioo to partnership with B, adult, and gave his

services to business for a year and seven months, when he dissolved,

and sued B for his contribution and for compensation for services.

—

Judgment for B. Contribution was not a payment to B, but remained
in joint possession, like other partnership property, ofA & B. The
services were rendered in the joint interest. B not liable without ex-
press promise. Page v. Morse, 128 Mass. 99 (l88o).

§137.

;3ln infant maw enter a firm, but 00 l)e is not boraib bg \\\z

contract of partnersljip, cttl)£r.to bts partners or to tijirb per-

sons, l)is position as partner is bcterinineb entirely bg l)is

property rigl^ts.

The contradls of a firm are not binding upon an in-

fant partner.^ The firm does not acquire by virtue of

the contradt of partnership ajoint title, so as to subjedt

the infant's contribution or interest in the firm fund to

the claims of firm creditors. The interest of the infant

is always that of a tenant in common, because he is not

liable to an account. He may reclaim his share of the

firm property at any time on his title as co-tenant, irre-

spedtive of the state of account between himself and

his co-partners.

There are, however, anomalous cases which enforce

an infant partner's contradl to the extent of maintain-

ing the co-partner's control over the infant's contri-

bution, and subjedling his interest in the funds of the

firm to its debts.^ These cases proceed upon the no-

tion that the partners hold the firm property by a
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joint title as in ordinary cases, and that the infant

having invested his co-partners with this joint title

cannot afterwards dispute his own adl. But an in-

fant's deed is no less voidable than his promise. His

adl creating a joint title can have no greater validity

than his assent to a joint contradl. For this reason

he may rescind the partnership contract and reclaim

his portion of the partnership property at any time,

without waiting until he has attained his majority.'

If the firm could retain his contribution until he

reached majority, his a.&: during the interval would

be binding, not voidable. If at majority an infant

does dissolve the partnership, and reclaim his con-

tribution, this cannot be distorted into an affirmance

of the relation, even though he receives from his co-

partners a payment as profit for the use of his con-

tribution.*

His claim to recover the premium paid for admis-

sion into a partnership stands upon a different footing.

In such a case his position is that of a buyer. He
pays the price of a valuable privilege and enters upon

its enjoyment. Having thus received the considera-

tion he cannot reclaim the price.^ In the contradl

between the parties it is not contemplated that a

premium for admission to the partnership shall be

paid back;* but a partner always retains a qualified

ownership of his contribution, and has the right to

re-take it upon a distribution. The rights of an infant

with respedl to his contribution resemble his right to

a sum of money paid as a deposit to secure his per-

formance of a contradl. He may disaffirm the contradl

and recover the sum deposited. He has never in re-

ality parted with title to the deposit.
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1. iH/antpartner not bound by firm contrail. A, aged 19, -went into
partnership with B & C. Within a year, he sold out his share to B.

D, the holder of notes given by the firm while A was a pattner, re-

covered judgment, and levied on A's property. A obtained injunc-

tion.—Maintained. Vansyckle v. Rorbach, 2 Hal. Ch. -234 N. J.

(1847).

2. Infant partner bound by assignment offirm property. B was in-

fant partner in a firm which assigned for creditors. He aifirmed the
deed at m^'ority. A claimed, as firm creditor, to set aside assign-

ment, because infant's privilege to disaffirm equivalent to a reserva-

tion, and avoided the deed.^Disallowed. 1. No reservation in the
assignment. 2. B's privilege personal, and he had affirmed. 3. As-
signment of firm goods valid without confirmation, because only
separate property of firm infant exempted from execution. Yates v.

L,yon, 61 N. Y. 344 (1874).
Advance chattel mortgage executed by infant partners is ratified

by receipt ofadvances after one attains majority andpasses, at least,

his interest. A & B, minors, were, in partnership as provision deal-

ers. They executed a chattel mortgage for meat already bought, and
for purchases to be made. Most of the meat was delivered after B's

majority, and J50 was paid on account. Firm dissolved, and B sold

out his interest to A. Mortgage foreclosed, and A replevied the
goods.—Judgment for defendant. B ratified the mortgage, by re-

ceiving the consideration, which was executory, after he became of
age, when he had the capacity to bind the firm by a chattel mort-
gage. B's confirmation of the mortgage made it pass, at least, his

interest in the property, and deprived A of the exclusive right of
possession necessary to maintain replevin. Keegan v. Cox, Ii5 Mass.

289 (1874). The above decision might be sustained upon the point

of procedure.

3. Supra \ 136, n. 4.

4. Infant does not ratify partnership by enforcing payment of note

for contribution and share ofprofits given on dissolution ofpartner-
ship during minority. B, minor, contributed JS900 to partnership
with C, adult. B & C dissolved before B's majority. C gave B note
for j!i,ooo, secured by mortgage in full for B's contribution and share

in the profits, and agreed to pay the firm debts. Subsequently B be-

came msolvent. After majority, B proved for fi,ioo against his

estate and foreclosed the mortgage. A, firm creditor, sued B & C.

B's defence : Minority. Reply : Ratification.—Judgment for B. Dana
V. Stearns, 3 Cush. 372 Mass. (1849).

5. Infant cannot recover premium for admission to partnership. A,
infant, paid $2,900 premium for admission to partnership with B & C.

,

remained in firm for more than one year, until firm failed, and then,

being still a minor, disaffirmed, and held B & C for premium.—Judg
ment for B & C. Adams v. Beall, 8 A. Rep'r 664 (1887).

6. Partnerpurchasing interest in business not credited in account with
price as a contribution. By articles, A put Ji.ooo as capital in B's

restaurant, J500 down, balance to be retained by B out of A's share

of profits. A brought account. B contended that the money was the

price paid him for a half interest in the business, for which payment
A was not entitled to credit in account as a contribution. The books
showed no credit to A for cash payment, and no charge against B for

sums subsequently taken from profits.—Dismissed. Evidence com-
petent to show mistake in articles. Isles v. Tucker, 5 Duer 393, N-

Y. (1856).
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§138.

% marrieb rooman, except tul)cre sfje is txtmipt from l)cr com-

mon lava IiisabilUg, cannot contract as a partner.

If a married woman replaced her husband as a part-

ner she could maintain account. Though a trustee

for husband, she is entitled to a partner's rights and

interest, subjefb to the execution of his separate cred-

itors.*

If a married woman is a partner her husband could

not testify where interest excludes a witness. The
husband is identified with his wife in interest and is

disqualified.^

A husband is liable for his wife's ante-nuptial part-

nership debts, although he does not acquire her per-

sonal property by marriage.*

A husband can trade as the agent of his wife and

his minor son. His prior creditors cannot claim pay-

ment out of the firm assets. The wife would be en-

titled to her goods, and the father need not make the

minor son account for his profits in order to pay the

father's creditors.^

The ratificatioh by a married woman after discover-

ture relates back, and validates all the transactions of

the firm.'

1. Marriedwoman'mayaEi aspartnerfor her husband. B&C traded

as B & Co. C retired, and A, his wife, took his place. She brought
account.—Maintained. Trustee for C, who should sue. As C was
the real partner, his separate creditors might seize A's interest in the
firm. A, being liable as ostensible partner, entitled to a partner's

rights. Bitter v. Rathman, 6i N. Y. 514 (1870).

Wife may compete with husband's firm creditors. A advanced
£S°a from her separate estate to her husband, B. Firm B&C used
and gave firm notes for it. A proved against firm.—Allowed. 45 &
46 ViA., c. 75, s. 3, which excluded wife's proof if loan to husband
for trade, or business carried on by him, or otherwise, did not apply
if husband used as partner. In re Neff 19 Q. B. D. 88 (1887).
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2. Husband ofpartner incompetent witness. Suit against A. B, a

married woman, was his dormant partner. B's husband, an employee
of A, was admitted to testify. A objedted, and brought bill of excep-
tions.—Error. Jackson v. Miller, i Dutch. 90, N. J. (1855).

3. Husband liable for wife's ante-nuptuao partnership debts. E, a
married, and C, a single woman, contrafled, as partners, a debt to A,
for merchandise. D married C, and A sued B, C, and D.—Recovered.
D liable for C's ante-nuptual partnership debts. Alexander v. Mor-
gan, 31 Ohio St. 546 (1877).

4. Husband agentfor wife; son infant partner. B, insolvent, bought
stock, as agent for C, his wife, who relinquished dower in payment.
B traded as her agent for four years, then joining his son, D, 19 years
old, as partner, traded two years, when they stopped. A, prior sepa-
rate creditor of B, brought account for B's share, claiming : i, Assets

;

2, D's services belonged to B.—Dismissed. C could trade and make
B her agent, B could emancipate D, who ratified partnership after

age. Assets belong to creditors of the business, profits to B & D.
Penn v. Whitehead, 17 Gratt. 503, Va. (1867).

5. Everett v Watts, supra § 69, n. 20.

-O

CHAPTER IX.

THE LIABILITY OF A PARTNER.

§139.

CX partner must anstutr for tl)e tort of \\\3 £0-}:artncr tom-

mtttiti in tl)£ course of tl)£ business.

He is liable for the damages caused by tbe tort.

Tbe transadlion miist be one which the partner may
perform in the business. Securities pledged with a

firm, but withheld by a partner for his independent

account, charged the co-partners for the conversion.'

The partner received them for the firm ; which was

bound to restore them upon payment of the debt for

which they were pledged. The partners are bound
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by a co-partner's receipt, although given for merchan-

dise which was not delivered to the firm, if money has

been lent upon the faith of the representation.^ A
gambling contradl prohibited by law cannot be en-

forced by the partners, although the co-partner made
it in the course of the business/ A partner who is-

sues execution on a firm judgment charges his co-

partners, if its enforcement is an abuse of legal pro-

cess.^

The conversion of another's property by a partner

to the use of his firm resembles a loan, in this irespedt,

that it adds funds to the firm capital, and, therefore, a

loan is said to underlie the tort. The innocent part-

ner, who receives the benefit of the misappropriation,

is, on this ground, charged for the property upon an

implied contradl.' Wherever the damages recovera-

ble for a tort are assimilated to the damages for a

breach of contradl, the identity of the transadlion is

assiimed. The confusion has been already pointed

out (§48, n. 2).

1. Partner retaining securities for debt ofcustomer to different firm,
ofwhich he had been a member, charges co-partnersfor the conversion.

A, the assignee of D, brought trover against B and C, trading as B &
Co. , for the conversion of six promissory notes, drawn by various per-

sons in favor of D. The notes had been deposited with B & Co. , by
D, and were to be delivered up when certain goods were deposited in

their stead. Demand was made on B alone, C not being present, and
he refused to give them up, although the goods had been deposited.

At the trial it appeared that B had formerly been a partner in the
firm of E & B, and that as a. balance was due that firm from D, B
claimed a right to retain the notes. C requested the Court to charge
the jury "That if they believe * * * that [B] detained the notes
"* * * onbehalfof [E&B], andnotinbehalfofB&Co.,Cisnot
" liable," but the Court said: "The law is not so, but just the con-
"trary. The defendants being partners, and the notes in question
"having been delivered to [B] for purposes connedled with the busi-

"ness of the partnership, the conversion of one was, in point of law,

"the conversion of both." Verdift and judgment for A.—Af&rmed.
Nisbet V. Patton, 4 Rawle 120, Pa. (1833).

2. Partner's fraud in giving receipt for merchandise not delivered,

estops the firm against one who lent on thefaith of the misrepresen-
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tation. B & C, partners in an elevator. B gave D receipts for grain
never delivered, and went witj D to A, and represented to A that
the grain was on hand, whereupon A lent D money on the receipts.
A sued B & C for the grain, or its value and damages. Defence B,

had no power to give iraudulent receipts. He could no more enlarge
his power than create a power by representation. Trover would not
lie for grain which had no existence.^Recovered. B's representai
tion not on the point of his power. He misrepresented the external
fadls on which a lawful exercise of his power depended. The fadts
were within the scope of his authority. B & C estopped from ob»
jefting to a count in trover by the representations made. Dissent:
Unless trover could have been brought, B& Cnot bound by estoppel.
No conversion of property, which complaint alleges has no exist-
ence. Griswold V. Haven, 25 N. Y. 595 (1872).

3. Finn cannot recover on contra^ for an illegal consideration. B
employed C, partner with D in the commission business, to buy
options in grain, imder an agreement that B should take no grain,
but settle with C for the differences. C dealt for the firm according
to the trade custom, but D had no knowledge of the transaction. B
lost, and settled with C & D. by giving them the note of a third
person made to him, and by guaranteeing its payment, which note
they endorsed to A, before, its maturity, and he sued B on the guar-
anty. Defence: Illegal consideration for the guaranty.—Recovered.
Partner's want of knowledge did not make consideration legalj

Tenney v. Foote, 95 111. 99 {1880).

4. Firm liableforpartner's tort in enforcing a voidjudgment. B mort-
gaged a horse to A, who let B retain possession. Firm C & D ob-
tained judgment against B, which was void, on account of the judge's
consanguinity with C. C directed sheriff to levy on the horse. A

l' sued C & D for the conversion. Defence : Tort, if any, was C's
alone.—Recovered. C was a(5ting for the firm. His wrong was the
a<5t of both, and incident to the exercise of his authority to colledt
the debt by legal process. Chambers v. Clearwater, i Keyes 310, N.
Y. (1864). -

5. Guillou V. Peterson, iufra \ 141, n. i.

6. Innocent partner liablefor co-partner's tort iffounded on contraB.
A employed firm B & C, physicians and surgeons, to set hi^ leg, and
sued them for C's negligence in performance. B demurred.—AAion
lay against both. C's tort in firm business charged B, because founded
on coutradl. Whittaker v. Collins, 34 Minn. 299 (1885).

§140.

Jf tl)e firm is tnerclg tl)e occasion for a partner's fort, but

not tl)£ agency in its commission, tl)£ co-pavtncrs are not liabk.

If money is left witli solicitors for investment at

tjieir discretion, and one of them embezzles it, liis co-
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partner is not liable for the amount, because custom

does not justify an investment by solicitors, except

with, the lender's approval, upon submission of the

investment to him/ A partner who takes advantage

of his position, and induces a customer to withdraw

his claim from the firm, and entrust it to him, will

a6l, in colledling it, as an individual. His tort in

dealing with the claim will not charge his co-partners.'

The partners define the limits of the business, which

they undertake, and each partner in transaAing. the

business adls for all.' If he commits a tort while adl-

ing within the scope of the business, he charges his

co-partners, who take the risk of working with a

hunian instrument, imperfeft in its moral quality, and

are affedled by the imperfecfl quality of their agent.

The test is: Was the tort committed in the prosecu-

tion of the business ?^

The libel by a newspaper, for example, hardly ad-

mits of explanation. It is not necessary for the paper

to be a vehicle of calumny in order to charge the pro-

prietor for a libel by the editor. The colledlion of

news is the business, and the choice of material is the

editor's fundlion.'

I. Firm 0/solicitors not liable for embezzlement oj money left zvitk

a partner for investment at their discretion. A became possessed
of ;^3,ooo, ^1,300 of which she advanced to B & C, who were in

partnership as solicitors, to be invested by them in the mortgage
of an advowson. They signed a written undertaking to execute a
legal mortgage of the advowson to her when the transaftion shoal

d

be completed. A, subsequently, handed the remaining ;^i,7oo to C,

on the representation by him alone that it would be invested in the
mortgage of real estate. B died. A was fraudulently induced by C
to constitute him, by deed, sole trustee of the ;^3,ocio, with power to

invest it as he thought proper, without being answerable for anj -oss.

No legal mortgage of the ;^i,30O, but it was paid off to C under tne
authority of the deed of trust, and with the. ;^l,7oo (which C had
never invested), was spent by C. C paid A interest op the funds uutil

he died insolvent. A then filed a bill against the executors of B and
C.—B's estate liable for the ;f

i-,3oo. In regard to the ^1,700, Sir E,
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Mamns, v. C, said: "It is clear that one partner has no authority
"to bind the other partners by borrowing money, unless it is bor-
" rowed in the usual course of business, and for business purposes. • *

" The payment of the sum of ;^i,7oo to [C] was altogether out of the
" ordinary course of business, and the partner cannot * * * be liable

for it." It was not the custom of the business to receive funds for
investment at the discretion of the solicitor. Plumer v. Gregory, L,.

R., 18 Eq. 621 (1874).

The plaintiff, who seeks to charge the innocent part-

ners, must make out that the business of solicitors has
been enlarged, so as to include that of a scrivener, or

that they were aware of the transadlions.
Solicitors' business not embracing custody of bonds.partner's taking

charge of them, though ostensibly for partnership, does not charge
co-pctriners, unless they authorize such extension of business. B, C
& D, solicitors in partnership. A, executor of E, deposited bonds
with B, who accounted for them during life of E's widow, and dealt
with beneficiaries. B absconded, having misappropriated the bonds.
C died, A sued D. Evidence showed that B used his position in

firm to deal with the beneficiaries, but not that the partners enlarged
the range of the business to authorize B to take charge of the bonds.
—Judgment for D. Cleather v. Twisden, 28 Ch. D. 340 (1884).

a. Ifpartner induces customer to withdraw securities from firm
and let him make investment, co-partner not charged by his embez-
zlement ofproceeds. B, C and others were partners in the banking
business. C advised A, customer, to sell some Dutch stock, telling

her the firm could procure for her better security, and that he had
one in view. He said the money was, in fadt, wanted by his own
son who was in trade. A sold the stock, and paid the money into

the bank, giving C a check to draw it out and invest it. He drew it

out, misapplied it, and absconded, the interest having been regularly
carried to A's account in the meantime in the books of the bank,
but by whom did not clearly appear. All this took place in the
banking-house, and A had no acquaintance or dealings with C, ex-

cept as a banker and member of the firm. C's co-partners did not
appear to have known of the transadlion at the time they took place,

but they did before C absconded. A filed a bill against B and others
to render them liable for the amount embezzled by C.—Bill dismissed.
Bishop v. The Countess ofJersey et at., 2 Drewry 143 (1854).

Ifpartner colleils notefor stranger, conversion ofproceeds does not
charge thefirm. A sued B & C for promissory note sold firm. De-
fence : Note given B for coUeflion; and B was not firm's agent in the
transaftion. Judge recjuested to instructjury: If B received note for

coUeftion, his conversion of procfeeds to his own use did not charge
the firm.—Error not to give the instrudtion. Linn v. Ross, i Harr.

55, N. J. (1837).

3. Partner liable for co-partner's tort within scope of business. B
bought, of A, tobacco for firm of B & C, and gave note of a third per-

son, which he fraudulently represented to be good. C, learning the
faA, failed to disown it. A brought case against B & C for deceit.

—

Recovered. C liable in case or assumpsit. Moreover, C's failure to

disavow made him a party, Hawkins v. Appleby, 2 Sandf. 421, N. Y.

(1849).
Partner individually liablefor co-partner'sfraud. B & C, soli-'it-

ors, in partnership, with separate places of business. B absconded
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with funds received in his branch of A for investment. A proved
against firm in bankruptcy. C obtained his discharge. A sued C for

the debt.—Recovered, because debt arose from fraud. Cooper v.

Prichard, 75 Iv. T. 91 (1883). Criticised, because C's individual fraud,

do. 95.
Solicitors charged by partner who misrepresented that he made

specific investment for customer. B and C were in partnership as

solicitors. C represented to A that a sum of money which A had
paid into the joint account of the firm for the purpose of investment,
had been invested in the seledted mortgage. Afterwards B & C dis-

solved partnership, and A's account was transferred to C. C became
bankrupt, and A found that, though C had regularly paid interest on
the money, the investment had not, in fadt, been made, but that C
had appropriated the money to his own use. A filed a bill against
B to make him liable for the sum. Defence : That E was ignorant
of the transadlion, and had never derived any benefit from it.—

B

liable. Cotxenham, L. C: "Whether the defendant knew of the
"transadtion or not, he certainly had the means of knowing it. But
" neither is necessary ; for the duty of laying out the money was in

"the ordinary course of the business of the firm ; and they had un-
"dertaken it. * * * The misrepresentation was, probably, made for
" a fraudulent purpose; butthe consequence is amerely civil liability;
'
' and as one partnermay certainly bind another as to any matterwithin

'
' the limits of their joint business, so he may by an a<9: which, though
"not constituting a contract by itself, is, in equity, considered as
"having all the consequences of one." Blair v. Bromley, 2 Phil.

Ch. 354 (1847).

Co-tort feasors are liable jointly, separately and suc-

cessively without reference to partnership.
Fraud charges culprits with absolute liability. A sued B & C for

sum in excess of settlement made between them for sales of land
effedted through their joint executions, on the ground that items in

account were fraudulent. The fadt denied and not partners—Judg-
ment for A. Liable in solido, if not partners. Baldy v. Bracken-
ridge, 2 S. Rep'r 410, La. {1887).
Partner and stranger liablejointlyforfraud on firm. B invested

fands of B & C in land for his own account, and conveyed to D, an
accomplice, and under circumstances of fraud, by D upon B. A, ex-
ecutor of C, sued B & D, jointly, to recover the money of B and the
land of D.—Judgment for A. D's fraud upon B immaterial, but both
join in upholding a title which is a fraud on C. Wade v. Rusher, 4
Bosw. 537, N. Y. (1859).

4. Newspaper firm liable for libel published by editing proprietor.
Partners published newspaper, which reported a church trial, and
libelled the clergyman, who sued them. Innocent partner liable,

because libelling, though not a necessity, an incident to the business.

Lothrop V. Adams, 135 Mass. 469 (1882).

Partner's libel must grow out offirm business, or will not charge
innocent co-partner. A returned a table because unsuitable to B, C
& D, trading as a furniture company. The table was exposed in front

of the shop, with this placard :

'

' Taken back from '

' Dr. A '
' who could

" not pay for it ; to be sold at a bargain." A tore the placard off, but
another was put up, which substituted "would" for "could," and
added: "Moral: Beware of dead-beats." A requested B, in D's
presence, to remove the placard, and D replied, that the man who
placed it there had gone to dinner. A sued B, C & D. Court diredled
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verdidt for defendants.—Reversed. Sufficient evidence against B
and D for jury. Libel not sufficiently connected with business to
charge C. Woodling v. Knickerbocker, 31 Minn. 268 (1883). 1

This libel might be treated either as an advertiseittent

which might induce customers to stop and buy the ta-

ble, which, on account of the personal incident re-

counted, would be sold cheap. Or the libel might have
been a personal spite, and not for the purpose of effedt-

ing asale of the table; The Court took the latter view,

and refused to charge the innocent partner for the venom
of his co-partner.

§141.

SErust funis put bg a partner in 1)18 firm tljarge 1)10 ro-

partncrs for tl)e mtsapproprtotton.

The cestuy que trust may waive the tort and proceed

in assumpsit.^ Where the tort of a partner consists in

the unlawful appropriation of the property of another,

the defrauded party's primary right is for restitution.

Tbe Common law atflions were originally designed to

give effedl to this primary right,.but they became, in

time, a medium for the recovery of a money compensa-

tion. The modification of the process changed the

right and enlarged the opportunity for recovery. The

whole estate of the tort-feasor might be taken to com-

pensate the owner of the misappropriated property.

An action to enforce a personal and unlimited liability

has taken the place of a proceeding to recover the pos-

session of specific property. The equitable rule for fol-

lowing trust funds, is a survival of this natural and

primary right of restitution. - A right of restitution

can not be made available except against the property

itself, or a fund into which it has passed. When a
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partner ias made a misappropriation of a stranger's

property, and an attempt is made to hold the firm

liable, if the plaintiff asks for restitution, he can en-

force his right only against that fund which was

increased by the misappropriation, that is, the firm

assets."

If, on the other hand, the plaintiff is entitled to

compensation at the hands of all the partners, this

liability charges their separate estates as well as the

firm funds. But the co-partners are protected in their

separate.estate from the owner's demandfor restitution.

The individual estate was never contributed to the firm

stock, and remains the individual property of the co-

partners. They are in a better position than a pur-

chaser for value without notice, as they do not require

any aid to fortify their title. It is the dominion of an

independent proprietor who has an absolute right at

law. • To expropriate them, would be a fraud without

any palliation. Equity recognizes the separate estate

as unconnedled with the firm, and allows no claimant

to come:upon it, unless he can establish a liability of

the proprietor. A firm contradl does create such an

obligation, but ouly to the extent of the partner's

agency. The liability for restitution of misappro-

priated property is not charged against the innocent

partner, unless the fund can be traced to his posses-

sion, though he may be charged in his individual ca-

pacity, with damages, for the tort of his co-partner.

As soon as the obligation was recognized at law,

that compensation should be made, instead of restitu-

tion, there was no way to limit, by means of the Com-

mon law adlions, the claim to recovery from the firm

estate.
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If there were no separate creditors, tlie firm credit-

ors might proceed against the separate estate, and the

cestuy que trust might obtain the firm assets. He
might proceed first, or he might exclude the joint

creditors, by claiming restoration, or an equivalent

in value, before allowing their claims. The effedl

would be to throw them upon the separate estate for

satisfacftion. Indiredlly, the cestuy que trust would

be reimbursed out of the separate estate, to which he

could not resort directly. If restitution in full were

made, the separate estate would be charged with that

amount, at the suit of the firm creditors, from whom
it had been taken away. If the cestuy que trust re-

ceived only a dividend, the joint creditors would be

thrown upon the separate estate for the rate, instead

of for the principal. In either event, the separate

partner would pay the joint creditors what they had

lost by the reclamation of the cestuy que trust; who

might, therefore, be allowed, so far as the partner is

concerned, to resort to the separate estate in the first

instance. To the separate creditor it makes no dif-

ference, for he excludes the joint creditors until he is

satisfied, in any event.

I. Cestuy que trust may sue innocent partner hi coniraBfor trustfunds
converted by trustee partner tofirm use. B, of Philadelphia, and C,

D and E, of New York city, entered into a special partnership in

November, 1866, as C, D & Co., to transaA in New York the business

of buying and selling stocks on commission, making loans, colledl-

ing promissory notes, drafts, and bills of exchange. In November,

1871, by an omission to publish, B became a general partner, accord-

ing to New York law ; though both he and his partners thought him a

special partner only. B carried on in Philadelphia a business of his

own. D was also executor of the executor will of F, and as such re-

ceived bonds, etc., of great value. The partnership agreement stipu-

lated that the general partners should not enter into speculations of

any kind. C, D & F, nevertheless, did so without B's knowledge;

and D, with the approval of C and E, used, in speculations, securi-

ties belonging to F's estate. The speculations resulted in the insol-

vency of the firm, and the securities were used to pay the fosses. B
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did not know that the trust property had been used, till the failure
of the firm ; but he did know of a loan of securities which had been,
on another occasion, made by D to the firm. A, the administrator
c. t. a. of the estate of F, brought assumpsit against B, C, D and E.
B alone was served. In the court below, judgment of non-suit. In
the court above ;—Judgment reversed, AnA procedendo awarded. The
question was whether there was sufiicient evidence to entitle the case
to go to the jury. C, D and E were clearly liable upon the fa<fls.

Paxson, J. : "It remains to consider the question of [B's] liability.
'

' The right of the plaintiff to waive the tort, and sue in assumpsit for
" money had and received, is too well settled to need either argument
"or the citation of authority. It is alleged, however, that [B] is not
"liable, for the reason, among others, that 'by the terms of the part-
"nership articles, he was liable only to the extent of the capital.he
"had contributed, and the terms of these articles were known to [D]
"when the securities were delivered for use.' * * [D] was not adt-
" ing for his cesiuy que trust when he loaned these securities to his
"firm, * * and they are not to be afiedted with his knowledge. * *

"It is said, however, that [B] is not liable, for the further reason
"that the power of one partner to bind the others is, at most, an
"implied power; that each partner is the agent of his co-partners
" only when adling in the scope of his power, and in the visual course
"of the business of the firm; and that when his agency is denied or
"forbidden by his co-partner, with notice to the party assuming to
" deal with him, as agent of the firm, his adt is not that of the firm,
" but his individual aft only. As an abstract principle this is corredt.
"* * * It does not apply to this case as it stood before the jury when
"the judgment of non-suit was entered. The cause has been argued
"upon the theory that the securities were borrowed for the purpose
'

' of using the money in wild speculations prohibited by the agree-
"ment of partnership. The evidence is not so. The money was
"used in the business of the firm, carrying stocks for their custom-
"crs, etc. * * * Our own books are meagre in authority upon the
"question of the responsibility of a firm under such circumstances.
"It has been largely discussed in England. * * * It was attempted
"'to distinguish the English cases from the one in hand. * * * I am
"unable to see the distin<Slion. The wrong done here on the part
"of the firm was in converting the securities. It is manifest that
"they had the custody of them for [D], and colle<£led the interest

"and dividends for him. Afterwards they borrowed the securities

"from [D]. This did not authorize their conversion. It imposed
"an obligation to return them in specie. If sold, it was the duty of
"the firm to have carried the proceeds to [D's] credit as executor.
" [But they were used to pay debts for which B, as a general partner,
"was liable.] It is entirely in the course of the regular business
"of the firm to pay its own debts. * * * Here, the securities belong-
"ing to the estate were sold by the firm, with knowledge of the true
'• ownership, and the proceeds used to pay its debts. This * * *

"would make [B] liable without notice or knowledge on his part of
"the borrowing of the securities, or their conversion by his partners.

"But even if we treat [B] as a special partner, so far as [F's] estate

"is concerned, this judgment must be reversed. * * * [For] he knew
"in April, 1868, that his firm had borrowed jj28,ooo of the securities
"* * * from the executor. * * * [Such knowledge] was ample to

"put [B] upon inquiry as to the nature of the transa<flions of his
"firm, and if he chose to sleep upon such a disclosure, he has no
" one to blame but himself. * * * We are of opinion that the case
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;

"should have gone to the jury," Guillou v. Peterson, 31 Leg, Int.

112 (1874); 8 Norris 163, Pa. (1879).

2. Partner's tort charges innocent co-partner who shares the proceeds.
A & B, merchants in Rochester, were in the habit of consigning
merchandise to C & D, commission merchants, in N. Y. They also
gave commercial paper, which C & D used and met with proceeds
of consignments. C wrote to A without iJ's knowledge that Jfi6,ooo
worth ofA & B's paper, which was, in fa(5t, outstanding, had not been
used, because payable at C & D's office, and asked for additional
notes payable at bank to meet indebtedness of A & B in current
paper. C & D, after negotiating the notes and using the proceeds
in their business, failed, and were discharged in bankruptcy. A & B
sued them for tort in procuringthe notes which A & B were compelled
to pay.—Recovered. C's fraud chargedD fordamages, and bankruptcy
discharge did not extinguish the liability. Strang v. Bradner, 114
U. S, 555 (1884).

§142.

% special partner, xxfcfi bctomes a general portner bg neglect,

10 also liable ra\\t\\ tl)c firm, bg its negligence, is gniltg of a tort.

He ouglit to liave complied with the requirements

of law, and cannot set up his derelidlion of duty as a

protedtion, for that would be to take advantage of his

own wrong. If the double negligence releases him
from liability, the second tort does not aggravate, but

neutralizes, the first. The taking no part in the

business does not exonerate a partner, for then a

dormant partner would escape liability for torts com-

mitted by the firm. The principal answers for the

discretion which he has given his agent. This is the

test of liability in coutraA, as well as in tort. How
can the law, which makes the special a general part-

ner, release him from the liability of a principal?

The liability for each other is the ground-work of

partnership. Take away the solidarity, and no part-

nership exists. ' He would be a scapegoat, says Judge
480



Pt. 2, Ch. 9. Liabilities. §143.

Thompson. Isn't that the office of a partner? To
bear the sins of his co-partner, rather than visit them
upon innocent strangers? The law makes him a

general partner from the time he fails to comply with

the requirements which secured his proteAion.

The liability for tort may be independent of title.

Take a kind of tort which creates no increase, or bene-

fit, to the joint estate. How is the delidl to be brought

home to the innocent partner? With no fund to be

followed, or equivalent in value to be reimbursed, the

fadlor of title is eliminated, as a test. The liability

must be resolved upon the theory of partnership, with-

out the aid of any collateral principle. If committed

in the exercise of a discretion delegated by the firm,

the tort is charged diredlly to the innocent partner,

as the result of his mandate.

I. Tort ofpartner does not charge co-partner who becomes such by con-

stru5lion of law. In an acftion for causing tlie flooding of plaintiff 's

coal-mine, brought against B, C and D individually, who were carry-

ing on business under a limited partnership, C and D being general
partners, and B special partner, it was sought to charge B, by proof,

that he had done some a6l which rendered him liable as a general
partner.^But the court decided that as he was not a managing part-

ner, employing workmen and diredling their operations, proof of an
adt having no relation to the trespass sued for, which might make
him liable for firm debts, did not establish that trespass against him,
or raise the presumption of his assent and consequent liability; and
hence it was error to instrudl the jury that if the special partner had
made himself a general partner, and the adl; complained of was done
by the agents of the firm, and assented to by one of the partners, the
special partner was equally liable with the other, and the verdift

must be against both. McKnight v. Ratcliff, 8 Wright 156, Pa. (1863).

§143.

21 partner is liable crtminallg for \\\z nusappropriatton of firm

propertg.
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At the Common law he was not liable criminally

for the misappropriation of firm property, because he

was a co-proprietor, and clothed with the title. A man
could not steal from himself. Recent statutes have

made the fraudulent misappropriation of firm prop-

erty, or misuse of firm credit by a partner, a crime,

punishable by fine and imprisonment.'

I. 31 & 32 Viift., o. 116, §. I, 1868. Supra \ i6, n. i.

Aft of Pa., 3 June, 1885, P. L. 60.

-O-

CHAPTER X.

CHANGE OF PARTNERS.

§144.

iTlcts lione prmouslg bg tl}e firm bo not tijargc tl^e incoititng

partner, nor couitt l]e ratifg tl)£m, bwause tlicg toere not bom on

his bel^alf.

The firm was not his agent at the time. Joining

the firm and carrying out its previous contradls do

not create any liability to the promisees or creditors

of the firm.'

If the firm contracted for an engine, and the incom-

ing partner inspedled and joined in accepting it, he

would not be liable for its price. There would be no

implied contradl, for the express contradl excludes it,

and the delivery was made upon the express contradl

to which he was no party.^ The incoming partner

may be charged upon,' or may enforce,* a severable
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contradl of the firm. A new contrail miglit be im-

plied. If the plaintiff agreed to supply A with bricks

at so much a thousand, and B went into partnership

with A, B might be held liable for the bricks subse-

quently delivered, because, although the rate was

fixed by the original contraA, each purchase would

be a distindl contraA."

The incoming partner makes himself liable for the

prior debts of the firm only by an agreement with its

creditors, and for a consideration. Entering the firm

does riot charge him, and an agreement with the part-

ner does not enure to the creditors.* An incoming

bought out a retiring partner in a newspaper, and

suit was brought for paper supplied before and after

his entrance into the firm. Payments had been made
on the aggregate debt. The incoming partner was

not liable.''

1. Incoming partnernot liablefor contrail 0/ his predecessor. A&B
agreed to sell D all the feed, bran, shorts and screenings made at their

mill during one year. B sold out during the year, to C. D paid for

feed, &c., delivered by A & B. Afterwards, A. & C stopped delivering,

and sued D for price of feed, &c.,so far delivered by them. Defence

:

Failure to complete contradl.—Judgment forA & C. Contract severa-

ble according to consideration. D's counter-claim for breach of con-
tra<?t is against A&B. Parmalee v. Wiggenhorn, 6 Neb. 322 (1877).

2. Helsby, v. Mears, 5 B. & C. 504.

3. Incoming partner liable on implied contrail for debts subsequently
accruing under express contract which is severable. A granted a
license to a firm, reserving royalties. Afterwards, B enteredthe firm.

A sued the firm, including B, for royalties subsequently accruing.

—

Recovered. He was not bound on the express contradt, but having
received the benefit of the consideration, he is liable upon an implied
contracfl, which corresponds to the terms of the express contradt, for

the benefit which he has derived. Rogers v. Riessner, 30 Fed. Rep'r

525 (1887).

4. Incoming partner cannot sue on specialties previously given to the

firm, but may sue on parol renewal. A& B, partners, 1877-8, insured
their stock in company D, by two policies, for one year. No. i

contained a covenant for perpetual continuance on payment of an-

nual premium. No. 2 had no covenant for continuance. After-

wards, A&B paid the premiums for renewals until 1882, when C en-
tered the firm, which continued to pay the renewal premiums until
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1886, when the loss occurred. A, B & C sued D in assumpsit for the
loss.—Recovered for loss under policy No. 2, because each renewal
was by parol, and enured to the firm which paid the consideration.

Judgment for D under policy No. i, because continued as a specialty

by its own terms. Firemen's Ins. Co. v. Floss, 10 A. Rep'r 139, Md.
(1887).

5. Incoming partner charged on new contrail implied on severance of
running contrail with firm,. A, in 1847, agreed with B to supply
him with bricks whenever he wanted them, for 28J. per 1,000, ready
money. In 1848, B and C became partners; and after that, B, from
time to time, ordered bricks of A, which were used for partnership
purposes. A sued B & C in debt for goods sold. B sufferedjudgment
by default. C pleaded ««»?«am »«fi?^W/ai!«j.—Verdi6l for A. Eri,e,

J.: "If this had been a contraA with the defendant B to supply him
"with a certain number of bricks at so much per thousand, that would
"not make a subsequent partner liable; but this is only that in all
" future contradls the bricks shall be charged at 28J. ready money.
" Every order is a new contradl." Dyke v. Brewer, 2 Car. & K. 828

(1849).

6. Firm creditors cannotenforce thecontradl ofincomingpartner topay
the debts of the firm without becoming parties to the contrail and
giving a new consideration. A & B, partners, bought of C & D, a
one-quarter interest in their plaster mill and quarries by a contrail in

writing, which contained provisions declaring thatA & B became part-

ners ofthe old firm ofC &JD, and were bound for one-fourth of its debts.

The creditors of the old firi?;, C & D, threatened to sue the four upon
note of C & D. A & B brought bill against C & D and their creditors

to reform in contraA, upon the ground of mistake, by striking out

the provisions mentioned, and to enjoin suits by the creditors.—De-
cree, as to reforming contra,<3;. Creditors were not parties to that

contract, and it was not made for their benefit, though they might
sue if they could prove partnership of the four. The written con-

traft would be only evidence, and the parties made it speak the truth.

Wheat V. Rice, 97 N. Y. 296 (1884)..

7. Incoming, replacing retired partner, not liable with continuing
partners forgoods supplied before and after his entrance, though pay-
ments had been made on aggregate indebtedness. B & C, partners in

publishing a newspaper, opened an accoujit with A, a dealer in paper.

Subsequently, C, by an agreement in writing, sold his interest in the

.business to D, who therein assumed, and agreed to pay C's indebted-

ness. B & D continued publishing ; and A continued to supply them
with paper. The debt of the old firm to A was {194, of the new
firm, 136.40. A brought assumpsit against B & D for both bills. D
filed affidavit of defence to portion contracSled by B & C, and ten-

dered judgment for the JS36.40, with interest. At the trial, D asked
the Court to charge that he could not be held for any of these items,

except those contradled after he became a partner. The Court, how-
ever, said that if the jury should find the above fadls in reference to

the arrangement between C & D, A could recover. Verdidt accord-

ingly, and judgment for A.—In error, reversed. A was a stranger to

the contract between C & D, and to the consideration. He did not
agree to release C, nor to accept D as his debtor. Furthermore,
there was no evidence that B & D agreed to be jointly liable for the

debt of the old firm. To the present aAion against them jointly , each

might answer: "I did not so agree with my co-defendant." Kpuntz
V. Holthouse, 4 Norris 235, Pa. (1877).
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§145.

It apptors from tl)e auttjorities tljat tlie luccssitg of nonation

is king graliuallB superaieb bg tl)£ tljcorg of trust aub ton-

siberation.

The incoming partner has received a fund charged

with a trust in favor of outstanding creditors. Having
received a consideration for his promise, he becomes
himself an original debtor, and his undertaking is not

within the statute of frauds, notwithstanding the fadl

that his assignor remained liable for the debt. The
property, treated as a trust fund, subjedls him to a

diredl adlion by the creditors ; treated as a considera-

tion, deprives him of the benefit of the statute of

frauds. It must result from this change that when a

retiring partner assigns his interest to his co-partners,

or to a stranger, upon an agreement to be proted;ed

against the debts of the firm, the remaining and the

incoming partners are liable to creditors, who have

not released the retiring partner. The arrangement,

it has been held, creates a trust which stops the statute

of limitations.' But this last position is untenable, for

the trust is not diredl and continuing, exclusively

cognizable in equity or between trustee and cestuy que

trust, and, therefore, is within the statute of limita-

tions.2

The eflfedt of a partner's retirement without wind-

ing up the business is a transfer of his interest and

title to the continuing partners.

i. Succeedingfirm's agreement to pay debts charges assets with a trust

for oldfirm creditors. A, B & C, partners, solvent, but indebted to

D. A, in 1877, sold his interest to E, and new firm agreed to pay A
$3,506, and pay firm debts and indemnify him. In 1879 firm became
involved, and to protecSt A against D's claim, assigned Asecurities

which he turned over to D. The transfer held an adl of insolvency.
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A, being compelled to pay D, sued for reimbursement out of assets of
original firm.—Recovered. New firm, taking the stock and agreeing
to pay debts, made the assets a trust fund for creditors of the old firm.
A, therefore, not barred by statute of limitations. Bowman v. Spald-
ing, 2 S. W. Rep'r 911, Ky. (1887).

2. Trust, unless direSl and continuing, exclusively cognizable in equity
and between trustee and cestuy que trust, barred by statute oflimita-
tions. B et al., 13 November, 1872, executed promissory note, pay-
able on demand to C, for|2,20o. B died, and 29 August, 1877, Dtook
out letters testamentary. A, executor of C, on 15 August, 1884, with-
out prior notice, cited D to file his account, and upon its confirmation
and appointment of auditor to distribute the balance of 15,088.55,
which widow, as distributee, had received, presented the note. De-
fence : Statute of limitations.—Claim barred by six years. Fund in

administration not a technical trust. York's Appeal, 17 N. Y. 17, 33,
Pa. (1886).

§146.

^\)t retirmn; partner remains bounb to tl)e firm crei&itars until

tl)tn release l)im.

So far as the personal obligation of the retiring

partner is concerned, a novation is always necessary

in order to relieve him. The liabilities of the firm

represent the rights of third persons, and they, and

not the debtors, are the proprietors, whose consent

is essential to any modification of claims against

the firm. The retiring partner may assign his in-

terest to his co-partners, and had he incurred no debt

by reason of his share in the partnership, the assign-

ment would be simply a transfer of property. But

he has incurred debts while a partner. The creditoi

has the right of dominion over his claim, and he

may agree to the transfer and novation, which give

him a different debtor in the place of the original

firm. An exchange of debtors would be sufiicient

consideration to sustain the creditor's contradl to
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make the substitution. The agreement between the

partners does not control the creditor. He is the

master of the situation. The termination of the

partnership does not affedl him or disturb past trans-

adlions.' The dissolution relates only to the future.

The law raises no presumption that the creditor

discharges a retiring partner's liability. The fadl

must be made out. Taking security, unless it merges
the debt, might be collateral. The taking as satisfac-

tion must be proved. The retired partner is released

if the creditor accepts a new partner as debtor in his

stead.''

The creditor does not release the retiring partner

unless he accepts the continuing firm's obligation as

a substitute. The creditor who takes the note of a

new firm trading under the name of the old, does not

release the retiring member, unless he knew of the

change, and meant to substitute the new for the old

obligation.'

I. Partners remain liable after dissolution on contraEls made during
the partnership. B & C, partners, received A's goods to sell on com-
mission. B retired, and C sold the goods. A sued B & C for the pro-
ceeds.—Judgment for A. The joint undertaking preceded dissolu-

tion, and was not discharged by it. Briggs v. Briggs, 15 N. Y. 471
(1857).

1. firm creditor's acceptance of new partner''s obligation, releases re-

tiring partner. B & C, partners, indebted to A. B assigned to D,
who assumed the firm debts. A assented to the novation, and after-

wards sued B & C. Defence by B : Release.—Judgment for B. No-
vation sufficient consideration for release. Loucks v. Martin, 9 A.
Rep'r279, Pa. (1887).

3. Retiring partner liable until notice given. B & C owed A, when
C, Sr., retired. B formed partnership with C, Jr., under same name
of B & C. A, without notice of the change, took a note of B & C in
satisfadlion. He sued B & C, Sr.—Recovered, because no notice. A
question to witness: Was it note of new or old firm?—Inadmissible,
because a mixed question of law and fadt. Hervey v. Van Pelt, 4
Bosw. 60, N. Y. {1859).
Partner by estoppel not bound by co-partner's admissions. B C, D

C, & E C, traded as C & Co. B C retired. Remaining partners con-
tinued the business as C & Co. A, an old customer, who had no no-
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tice of B C's retirement, sued the three for a debt subsequently
incurred, and offered the firm books in evidence. Objeftion that B C
was not a partner when entry made, and, therefore, not bound by it.

—Objedtioa sustained. Pringle v. Leverich, 97 N. Y. 181 (1884).

§147.

(Jllje liabilttg of t!}e retiring partner for tl)e outstanbing lebts

of tl)e firm is tl)c fountfatton of l)is rigl)t in tqtiitp to prjujnt tf)t

tontintting partner from iiirerting tl)e assets, anir not leaning

enougl) to meet tl)e iebts.

His equitable lien is an implied term of the sale.'

He proceeds to enforce t-he original destination of the

firm stock by bill on behalf of himself and of the cred-

itors.^ The firm creditors have a right to follow the

fund in the hands of the new firm, but they have no

priority over the creditors of the new firm. On the

other hand, the creditors of the new firm have no

priority over the creditors of the old firm, notwith-

standing the change in the title. Both sets of cred-

itors share the assets upon an equal footing. The
right of firm creditors is not derived through the

partners, and hence is not destroyed by a change in

the personnel of the firm. For the purposes of their

priority, the firm fund, and not the partners, is con-

sidered the debtor, and the firm fund remains the

same in the hands of the new partners. This fund

may become subjedl to the claims of new creditors in

the hands of the new firm, just as it might have done

in the hands of the old firm, had there been no change

of partners. For this reason the creditors of the new
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firm compete -witli the creditors of the old firm in the

distribution of the assets. Neither set of creditors

is entitled to priority, because both have the same

debtor.'

1. Retiring partner may compel application of assets offirm to the
paym-ent of its debts. A sold out to his co-partner B, a minor. B
agreed to pay the firm debts and indemnify A. B refused to pay firm
debts on the ground of infancy, and assigned the assets to C, with-
out consideration. A brought bill for injundlion, receiver, and to com-
pel the application of the assets to the payment of the firm debts.
Defence: Infancy.—Decree. Infant could not retain the property
without performing the condition upon which he received the sole
title. Kitchen v. Lee, ii Paige Ch. 107, N. Y. (1844).

Contra. Retiringpartner no equity to marshal assetsfor his relief
Articles of a banking association provided that the assignee of stock
and remaining partners should exonerate retiring partners from old
debts coutraifted before or after his assignment. A paid profits and
debts against the firm, a few contracted before, but most after his re-

tirement. Other debts were still outstanding, and A brought bill

against his assignee and the continuing partners to compel them to
appropriate the assets, which were sufficient on his retirement, though
subsequently put in the hands of a receiver to pay the indebtedness.
—Dismissed. Adliou at law adequate remedy. Clarke's Appeal, 11

Out. 436, Pa. (1884).

This decision disregards the partner's equity, which
entitles him to marshal the assets for the relief of his

liability.

2. Retiring partner must proceed by bill., and not intervene in a^lion

between continuing partners. A sold out his interest in A & B to C,

who continued business with B, they to use firm assets in paying old
firm debts. C sued B for dissolution and account. A intervened, be-

cause B & C insolvent, and assets of old firm not applied according to

covenant.—A bill necessary to protecft equity of A and old firm cred-

itors. Dayton v. Wilkes, 5 Bosw. 655, N. Y. (1859).

3. Creditors of old and newfirm share the assets pro rata. B, C & D,
partners, indebted to A. D died. B & C continued the business, and
became indebted to E. Upon insolvency A claimed the whole fund.

E asked to share the fund.—Judgment for E. B & C were bound in

equity to apply the assets to payment of A, but the fund was subse-

quently increased by E's credit, aud he is entitled to a/ro rata share.

Filley v. Phelps, 18 Conn. 294 (1847).

§148.

Wc\t confmntng firm is not an aasignee for triMtors, unkas

it becomes insobcnt.
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Sucb. a construdlion would contradi(5t the continu-

ance of the business, and imply its winding up/ The
retiring partner cannot specifically enforce the con-

trail with the continuing partner, who takes the stock

and agrees to pay the firm debts. Neither the retir-

ing partner nor the firm creditors have any standing

to control the disposition of firm assets until the mar-

gin of insolvency is reached, when the disposition

would expose the retired partner to the debts provided

for by the assets. While the continuing firm is solvent

the remedy of the retiring partner at law is adequate,

but when insolvency supervenes, his equity will sus-

tain a bill on behalf of himself and of the firm creditors

to marshal the assets in ease of his liability.^

The continuing partner's agreement to indemnify

the retiring partner against firm debts is a separate

obligation, collateral to the partnership, and in ease

of its liability. The claim for indemnity is subjedl

to the set-off of any indebtedness of the outgoing

partner to the indemnifying partner.' Any subse-

quent purchaser from the indemnifying partner, if he

assumes the firm debts, becomes liable on the indem-

nity.^

1. Agreement by purchaser offirm stock to pay firm debts does not
make him. assignee for creditors. B, C & D sold out to E. F sued
firm, which compromised by each giving individual note for his quota.

B paid his note and assigned his claim to A, who sued E, assignee
for creditors, on alleged oral agreement to pay firm debts from assets

and profits.—Judgment for E. A could enforce an assignment for

creditors only by a creditor's bill. Colgrove v. Fallmadge, 6 Bosw.
289, N. Y. (i860).

2. Deveau v. Fowler, supra \ 106, n. 7.

3. Bond ofindemnity to retiring partner subjeB. to set-offof his indi-

vidual debt to obligor. B & C, partners. B had overdrawn his ac-

count. C sold out to D, who continued business with B, and took his

note for quota of overdraft due to C's account. D bought out B, and
gave him a joint and several bond of indemnity against firm debts,

with E as surety. D endorsed note to E. B assigned bond to A, who
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was creditor of B & D. A sued D & E on the bond, and E set-ofF the

note.—Set-off allowed. The covenant was to B, and not to firm cred-

itors. The note was an individual debt of B, and a proper set-off.

Merrill v. Green, 55 N. Y. 270 (1873).

4. Promise 0/ purchaser 0/firm assets to pay firm debts not within

statute offrauds. A sold out his interest in firm to B & C for $^oo,

they paying firm debts. B sold out to C, also subje<Sl to same debts.

C sold to D on same terms. A sued D. Defence : Statute of frauds.

—

Recovered. Purchase of assets pledged for claim. Townsend v.

Long, 27 Smith, 143, Pa. (1874).

§149.

©Ijere must be a ntto partner to make tlje uoxjotion biniitng.

The contradl of a creditor with the partners to re-

lease the retiring, and look only to the continuing

partner for the firm debt, is void for want of consider-

ation.'

The novation was formerly recognized as having a

consideration in the substitution of a several for the

joint contradl.^ But now that the joint contract of

the firm is held to include the several contradts of the

partners, there is no consideration for the creditor,

who acquires no additional obligation.

The New York cases present a modification of this

dodlrine. The retiring partner becomes a surety for

the continuing partner, and, by giving creditors notice

of the dissolution, and of the continuing partner's

agreement to discharge the firm debts, secures to him-

self all the rights of a surety.'

1. Walstrom v. Hopkins, supra 1 95, n. 5.

2. Wallace v. Fairman, supra I 95, n. 3.

3. Agreement that continuing partner shallpay firm debts, does not

make retiring partner a surety unless communicated tofirm creditor.

B, C, D & E, partners, took a lease of premises for firm business. D &
E retired, and B & C agreed to pay the subsequent rent. Landlord A
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was notified of the retirement, but not of the agreement of B & C to
pay the entire rent. A took notes of B & C for subsequent arrears,

with the understanding that he did not thereby release D & E. A
sued B, C, D & E for the rent. Defence by D & E: Agreement made
them sureties, and A released them by taking note of B & C.—Judg-
ment for A. Agreement made D & E sureties as between the part-

ners, but not as to A, who was not notified of the agreement. More-
over, the extension was not absolute, but was conditional upon the
assent of D & E, which was never given. D & E, therefore, were
not released. Palmer v. Purdy, 83 N. Y. 144 (1880).

§150.

Wi)e incoming partner receioing tli£ assets un^£r an agreement

to pan tt}e olb ttrm ibebts becomes liable to tirm treliitors in o

personal action.

Tlie transfer of the firm assets to the incoming

partner under an agreement to pay the old firm debts,

is in substance a payment to him for the benefit of a

stranger; that is, the old firm creditor. This makes

the incoming partner a trustee of the assets in the

interest of the firm creditor. The trust is enforced

at law by an adlion of assumpsit, which involves the

personal liability of the trustee. The judgment ob-

tained against him is for a firm debt, and its primary

purpose is to subjedl the assets in the hands of the

new firm to the claims of the old firm creditors. Its

secondary effedl is to fix an ultimate liability upon

the separate estate of the incoming partner, thus ac-

complishing, by means of the procedure and by indi-

redlion, a result which could not have been accom-

plished direAly without proof of a novation, in which

the personal obligation of the incoming partner was

substituted for that of the outgoing partner, with the

consent of the firm creditor.'
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If the continuing partner indemnifies tlie retiring

partner against scheduled creditors, the indemnity-

enures to the specified creditors, and the assets are

appropriated to their claims.*

1. The transfer offirm assets is a consideration for incoming part-
ner'sprptnise made tofirm creditor to payfirm, debts. B, after giving
a note to A for merchandise, took C, D & E into partnership, the
assets exceeding his debts by $50,000, and they agreed to assume the
debts. The firm, in a letter, acknowledged the note as a firm debt,

and, later, included it in statement of its liabilities. A sued firm.

—

Recovered. White v. Thielens, 10 Out. 173, Pa. (1884).

2. Transfer 0/ assets sufficient consideration for assuming the debts,

and this consideration enured to firm creditor. B & C sold out to

stranger, D, who assumed the debts, which were scheduled and de-

ducted from the amount ofthe assets as a basis of the sale. A, creditor

of B & C, sued D.—Recovered. A acquired beneficial interest in the
assets by the transfer, and may enforce the promise. Elton v. Perken-
pine, I E. Rep'r 637, Pa. (1855).

-O-

CHAPTER XI.

THE RELATION OF PARTNERS.

§151.

9ri)e rjltttion of partuersfjip rcquiwa tl)at \\\t parttura bI)ouIi)

act toroariiB mcl) otl)£r luttl) tl)£ utmost goob faitt).^

The history of partnership shows that the exadlion

of uberrima fides was based upon the closeness and

intimacy of the relation (§ i, § 2). But at the present

day the requirement is not founded upon blood, friend-

ship or afifedlion. The partnership does not derive its

force from sentiment. The nexus of partnership is

property, and the interest of the partners springs

from and is bound up in the firm estate. The func-
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tions of the partners are summed up in the process

of buying and selling property (§7). In title and
in fundlion the partners are identified, and this iden-

tification justifies the continued application of the

maxim. Each stands for and replaces the other. A
partner, therefore, must adt in reference to the busi-

ness for the firm. If he tries to aA for himself the

law brings his adl into consistency with the relation,

and makes it enure to the firm.^ This is the ground-

work of the maxim. It is upon this principle that

a partner who competes with the firm by transadl-

ing business of the same kind on his own account,*

or makes use of the firm property,* or of his position'

in the firm, to secure a separate advantage is com-

pelled to share with his co-partners the profits thus

acquired. But on the other hand, a partner's engaging

in a different business, although it might constitute

a breach of the articles and furnish a ground for an

injundtion against the partner, or for a dissolution of

the firm, would not entitle his co-partners to share his

profits earned in the independent business."

I. Good faith requires a disclosure of all the informa-
tion possessed by a partner in regard to the business.
Surviving partner's account as trusteefor deceased partner's share

mustfurnish exa5l information of the business condition, or his pur-
chase, based on the account, will be set aside. B & C, partners. Arti-

cles provided that, in spite of a partner's death, the business should
be continued until i May, 1876. B died, 17 November, 1875. A, ad-
ministrator, brought bill for account, not only up to B's death, but to
I May, 1876, and averred that in reliance upon C's statement of the
value of B's interest, $14,578.85, and of a subsequent depreciation of
the stock, he sold out to C for ^9,582. 32, and that he had discovered
that the statement was false. C pleaded a settlement of account after

full investigation, and a purchase at A's instance upon his terms, fol-

lowed by A's recovery ofjudgment for the price and payment thereof
by C.—Plea sustained. Harrison v. Farrington, 15 Stew. 353, N. Ji

(18S5). At the hearing C did not prove such a complete and detailed

account as would enable A to understand the exadt value of B's share.

C told A that the stock depreciated, though inventory increased jf4,ooo

between B's death and l IVIay, 1876. C did not know whether this re-
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suited from increase of stock or of values.—Plea not proved. C, a
trustee of B's share, io A. Rep'r 105 (1887).
Onepartner's exaBing indemnityfrom anotheragainst misconduEi

oftheir co-partner without communicating an explained discrepancy
in his account, not a breach ofgoodfaith. A, B & C, bankers in part-

nership. C desired to give B the superintendence of the business.

A refused, unless C would indemnify him any loss by the adt or omis-
sion of B. C gave A bond of indemnity. A knew at the time of a
discrepancy in the account between the bank and one of its. New
York correspondents, a matter which B had in charge. A did not
know of any fraud, or that this irregularity might not be explained.
B misappropriated firm funds, and A sued C on the bond. Defence

:

Breach of good faith in withholding information of the discrepancy.

—Judgment for A. Requiring bond sufficient notice of distrust.

Pardee v. Markle, 17 W. N. 211, Pa. (1886).

This decision hardly meets the standard of good faith

required of partners in their dealings with each other in

reference to the firm business. Each partner is bound to

make a clean breast of everything. He is not the judge
who can determine the importance of any suspicious

circumstance, but must communicate it and not leave

his co-partner to surmise the reason for his condudl.

2. Partner.can acquire no separate property in the business which the

firmcarries on. B formed amiuing partnership in 1874, with C and D,
which continued until 1878, he furnishing the capital and they pros-

pering and locating mining properties. C and D located three mines
and certain coal lands, which they reported to B, and bought him out
for ^400. The day of purchasing his share they consummated a sale

of the coal lands, for f1,800. During 1876 and 1877, they discovered
four more mines, which they sold, after 1878, for $12,000. A de-

manded account for his third of the proceeds.—Decree. Entitled to

all discoveries made during the partnership. Jennings v. Rickard, 15

Pac. Rep'r 677, Cal. (1887).

3. Purchaser of articleforfirm with individualgoods must share his

profits with co-partner. A & B were partners, dealing in lapis calami-
naris. B was a shopkeeper, and paid the miners for the lapis cala-

minaris with goods from his shop. In his account with A, he charged
him as for cash paid to the amount of the price of the goods. A
claimed that B must divide with him the profit made on the sale of

the goods.—Decree. Sir John Leach, V. C. : "It is a maxim of
"courts of equity that a person who stands in a relation of trust and
"confidence to another, shall not be permitted, in pursuit of his

"private advantage, to place himself in a situation which gives him
"a bias against the due discharge of that trust or confidence." It

"was B's duty to buy the lapis calam.inaris at the lowest possible

price, but when "he obtained it by barter for his own shop goods,
" he had a bias against the fair discharge of his duty to the plaintiff.

"The more goods he gave in barter for the article purchased, the

"greater was the profit which he derived from dealing in store

"goods, and as this profit belonged to him individually, and as the

"saving by a low price of the article purchased was to be equally
" divided between him and the plaintiff, he had plainly a bias against

"the due discharge of his trust or confidence towards the plaintiff."

Burton v. Wookey, 6 Mad. Ch. 367 (1822).

495



§151. The Relation. Pt. 2, Ch. ii.

Partner competing -with firm in supplying meat to government ac-

countable for his profits. A & B agreed to adt as partners in obtain-
ing contradts for the supply of provisions for the troops in Ireland.

But B made secret arrangements with other persons to share the
profits of any similar contra(fts they might take. A filed a bill, inter
alia, for an account of the profits made by B from such secret partner-
ships. B admitted the fa<fts, but denied A's right on the ground that he
[B] had never agreed not to enter into such contracts.—I,ord Chancel-
lorBRADY concluded thus : "I think, therefore, there are questions
"arising on this view of the case which can hardly be satisfa<5lorily

"disposed of without further inquiry, and that I should send the
" case into the office without prejudicing it as to the length I ought
"to go, or saying that the petitioner is absolutely entitled to any-
" thing in respedl of these coutrafts." Lock v. Lynam, 4 Irish Ch.
188(1854).
Partner cannot carry, on independent business, which in any parti-

cular is in competition with hisfirm. A, B, C & D were in partner-
ship as sugar refiners. B was managing partner, and made all the
purchases of sugar. He carried on an independent business as a.

sugar dealer, and was able to buy to great advantage. Accordingly,
in 1851, he bought a quantity at a time when he thought it likely to

rise, and it having risen, and the firm being in want of some, he sold

it to the firm at a profit, but at the fair market price of the day. A
complained on the ground that they were refiners, not speculators.

B took offence and cancelled the transadtion, but continued to specu-
late, and, unknown to his partners, sold his own sugars occasionally

to the firm, but always at the market prices. In this way he made
great profits. A filed a bill against him and the other co-partners to

compel an account, claiming that the firm was entitled to the profits

B had made.—B accountable. Bentley v. Craven, 18 Beavan 75 (1853).

4. Co-owner of trading ship accountable for profits made by trading
on his own account. B, part owner and master of a ship, made a long
voyage, touching at several ports and trading on the joint account of
himself and the co-owners. He sold the ship at Sydney, and soon
after made large purchases of wool, in part of which C & Co., had
an interest. The wool was consigned to D, E & Co. A and others,

co-owners of the ship, claimed that the wool was purchased with
partnership property, on partnership account, and belonged to the
partnership. B insisted that besides adting as master of the ship,

and trading on the joint account, he had a right to trade, and did
trade on his separate account ; and that with the profits of such sepa-

rate trading he bought the wool in question. A having already ob-

tained an injundtion against D, E & Co., asked for an injundlion to

restrain B from receiving the wool.—Injundtion granted. Gardner
v. M'Cutcheon, 4 Beavan 534 (1842).

Collateral business secured by a partner through his position in the

firm, enures to thefirm, ifgermane to its purpose. A, B and others
agreed to carry on the business of a common carrier between London
and Falmouth, a separate portion of the road being allotted to each,

and it having been stipulated also that no partnership should exist

between them. B for himself and the other parties agreed with the
Mint to carry coin from London to Falmouth and intervening towns.
Afterwards he made another agreement with the Mint to carry other
coin to places not on the road. A and the others claimed shares of
the profits made out of the second contradl—All the parties -were en-

titled to share in the profits. Russell v. Austwick, i Sim. Ch. 52

(1826).
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S. Contrail secured bypartner by means ofhis position infirm, enures
to the firm. A and others were partners with B, in the coal busi-

ness, under the name of B & Co. C enabled D, a clerk in the
office of B & Co., to get a government contra<ft for coal, with B as

his surety. D assigned the contract to an association of coal com-
panies. Between these companies there was a memorandum signed
by B in his own name, and signed also by all the companies who
were parties. At meetings of the association, each company was
represented by one of its members ; B attended, but none of his
partners. AH the other parties treated the transaftion as if the firm
of B & Co. was one of the members, and, in fadt, their understanding
was that the original contract had been awarded to the firm. The
arrangement was, that the parties should all furnish coal to the asso-
ciation in various proportions, at twenty-five cents above the market
price; the association then delivered the coal' to the government,
and the profit or loss was to be shared by the parties in proportion
to the coal furnished. B & Co. sold coal to the association, and B,

after settlement with the government, received one-sixth of the
profits made by the association. He divided with C, but none of the
profits ever came into the hands of the firm. B died, and A et at.

filed a bill against his executors, for an account and payment, aver-
ring that B's share was received by him for the use of the partner-
ship. Master reported in favor of defendants; report confirmed;
appeal.—Decree reversed. Thompson, C. J. : "In the absence *
"* * of special provisions, each partner is in a fiduciary relation

"to his co-partners, and must devote all his energies for the promo-
"tiou of the firm exclusively, and account for all moneys received
" by him in and through its legitimate business. These being the
"duties and obligations of every member of a partnership, he who
" claims exemption from them must show that it exists either in the
"terms of the organization, or by the assent of all his co-partners."

Bast's Appeal, 20 Smith 301, Pa. (1872).

6. Partner's breach ofarticles not to engage in other businessgivesfirm
no right to his profit, nnless he competes with firm, A Bros., com-
posed of A, B & C, were salt merchants and brokers for seven years.

By articles, C and D covenanted not to engage in any business ex-

cept on account of A Bros. For the last two years C was dormant
partner with his son D, in the manufacture of salt, and at end of seven
years became ostensible partner. A and B brought bill for C's profits

in salt manufaifture.—Dismissed. Breach of covenant's remedy, in-

jun<flion or dissolution and damages, not profits of business, because
not competing with firm business. Dean v. MacDowell,-8 Ch. D. 345
(1877).

§152.

in bfaltnga tuiti) tl)irti persona, tl)e autl)ortt2 of jac[) partner

is Uintteb bn tl)e eqnal potoer of Ijis co-portner; in questions of

domestic abministrotion, tl)e inaioritn controls.
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The fundamental principle of partnership is equality

between the partners, and each partner unites in him-

self all the attributes of the firm. When he is adling

alone, strangers are entitled to deal with him on this

basis. But the partnership relation implies the una-

nimity of the partners ; therefore, in contracts with

third persons, a prohibiting partner may avoid lia-

bility by notifying them of his dissent and refusal to

be bound.^ But where the question arises between the

partner^ themselves, and relates to the administration

of the firm business, the will of the majority controls.

Third persons, whose rights are incidentally involved,

must respedl the determination of the majority.^ This

dodlrine establishes a modus z/ivendt, and prevents a

partner from frustrating the purpose of the firm. He
is always sufiiciently protedled by his right to dissolve

if dissatisfied with the management. If the matter in

dispute involves a material alteration of the constitu-

tion of the partnership, unanimity is required.

I. Partner's collusive sale passes no title. Partner may countermand
his co-partner's sale be/ore delivery. B & C, partners in marble buii-

ness. D, father' of C, while engaged in removing mirble was notified

by B to desist. D removed the marble, alleging a sale to him by C.

A, assignee of B & C, brought trover. 33y plaintiff's evidence marble
taken was worth $1,411. Charge: If sale collusive, void; if not, title

passed. Verdidt, 13,243.30. A released all above $1,838, to hold his

verdidt.—^Judgment affirmed. Jury found sale collusive. DiSlum,
B's dissfent revoked C's agency. Yeager v. Wallace, 7 Smith 565, Pa.

(1868).

Partner may revoke co-partner's implied authority to buy by notice
to seller. B was dormant partner of C. C bought goods of A on
joint account, and proposed to give joint note for price. B declined
to be bound by purchase and sign note as a principal debtor, but did
sign it as endorser. A sued B & C as makers. Defence by B : He
had refused to be bound by the purchase. InstruAion to jury : B's
refusal to sign note as maker relieved him from liability as co-princi-

pal.—Error. New trial. Court should have instrudled jury that if B
refused to be bound by the purchase, and not merely refused to sign
the note as maker, the verdift should be for B. Iveavitt v. Peck, 2

Conn. 124 (1819).
Partner may, by notifying seller, escape liability for co-partner's

purchase, although goods received by fitm. B, C, D & E, partners.
D and E managed the business. B notified A not to sell to D and
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E without an order from him. A sold without order, and the goods
were used by the firm. A sued B, C, D & E for the price. B's de-

fence : Revocation of authority.—Judgment for B. Feigley v. Spone-
berger, 5 W. & S. 564, Pa. (1843). The goods should have been re-

turned to ex:onerate defendant. Johnston v. Bernheim, supra \ 115,

n. 3.

2. Partnerpreventedfrom,frustrating business^ and bound by majority
management. A, B et at. had a ship built, and ran her on joint ac-

count. A owned 1-4, and was agent ; B was master. A and B disa-

greed, and a majority displaced A from the position of agent. A
asked for an account, a receiver, and an injunction against his asso-

ciates to prevent them from continuing to run the boat.—Dismissed,
except for an account. Defendants allowed to run the boat upon
giving security to A. Dunham v. Jarvis, 8 Barb. 88, N. Y. (1850).
Majority controls in partnership organized asjoint stock company.

In a newspaper firm organized as a joint stock company, with fifty

shares of capital stock ; the majority held 27, and the minority 23,

shares. The majority, at a regular meeting, by resolution, displaced
the publisher and eledled one of their number. A, in his place. A ct

at. brought bill to enjoin former publisher and minority from inter-

fering with A's management.—Decree. Peacock v. Cummiugs, 10

Wright 434, Pa. (1864).

§153.

JDnring tl]£ })ortiurBl)ip, litigation bttroeen tl]e partners is

suspenbeir.

A partner can not sue his co-partner on a firm

transadlion. Nothing but a final balance, after all

the assets and liabilities of the firm have been taken

into account, would show what the defendant owed,

if he owed anything. A settlement of the account

must be made between them. No balance in favor

of the plaintiff would show that he could recover the

amount from his co-partner. A similar amount might

stand to the defendant's credit, and the two accounts

would balance each other. The assets might be in

the plaintiff's hands, and he might be the debtor, in

spite of the accounts. The ultimate balance, after

every item and asset has been brought into account,

is the only basis of a settlement.'
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Trading as a company would not enable the firm

to sue the members for advances in the business. As
a partnership, the company cannot sue until the ac-

counts are settled, although it had taken a promissory

note for the amount advanced.^ The prohibition ap-

plies to everything which is an item in the account.

It applies to freight earned on a voyage by partners

in the vessel. The fa6t of partnership settles the

question, and shows that the freight is an item in the

firm account.' If co-owners, the voyages would be

distindl, and each trip would be a diflferent transac-

tion.

1. Balance struck iitfitm books showing value ofeachpartner's share,

not a settlement offinal account upon which assumpsit will lie. A, B,

C & D were partners, ia trade. During the year i860, A died. At the

end of the year, the surviving partners balanced their books, and hav-
ing ascertained how niuch was dueto each of the members of the firm,

credited the estate ofA with the amount that would have been his, if

living. In January, 1869,. A'S: administrator brought assumpsit to re-

cover this sum as a debt dueby the partnership. The Court diredled

the jury to find a verdidlfor theplaintifF, reserving the point whether
the plaintiff was entitled to recover. The verdidt was accordingly for

the plaintifffor jj2i, 725.44.—But judgment was afterwards entered for

the defendant on the point reserved non obstante verediElo. Judge
Hare : "The point (whether the adtion could be maintained on the
"above account and balance) has frequently been before the courts,
" and always decided in the negative. For, as the objedt of such an
"accounting is to ascertain what is due or coming to each of the
'

' parties from the assets of the firm, it cannot be interpreted as a

"guarantee that the assets will be adequate to pay the debt. * * *
" It may be that a partner who stands, on the face of the account, as

"a creditor, has the bulk of the property of the firm in his hands,
"and would, if it were turned into cash, be largely a debtor." And
the Supreme Court affirmed the decision, adding: "Whether an ex-
" press promise to pay be essential, or an implication of a promise
"will arise from a settlement and balance struck, it is immaterial;
"all the authorities coinciding, that to support assumpsit, there

"must be a settlement and balance found due to the other partner
" who sues for it. * * * Clearly, therefore, the suit should have
"been account render, or a bill in equity for an account." Fergu-
son V. Wright, II Smith 258, Pa. (1869J.

2. Member ofpartnership cannot sue for an advance without an ac-

count. A & B subscribed to a projected joint stock company, The
company needing money, the firm of A, B & C lent them ;^2,ooo on
their promissory note, which coming due, suit was brought.—A & B,

partners in the company, and, therefore, the suit would not lie. Per-

ring V. Hone, 4 Bingham 28 (1826).
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3. Partner cannot suefor his share of profits without an account. A
& B owning one-thirdof asloop, brought debt against the co-owners
for one-third of the freight earned in sailing the vessel. They ob-
tained verdidl and judgment in the lower court.—In the upper court,
reversed. The demand, from its nature, brings into conti'oversy an
unsettled partnership account, which cannot be determined in this
form of adtion. Young v. Brick, Pennington 663, N. J. (1810).

§154.

% partner n)l)o l)a3 paili a firm tiebt, cannot daim as against

l)is partner ta be subrogateii to tl)e crebitor u)l)om l)c l)as paili.

He acquires no right against his- co-partner by pay-

ment of the firm debt until a final settlement, and the

creditor will not be compelled to assign the claim

upon a tender of the debt by the creditor of a partner,

in order that he may use the claim to colledl the debt

out of the co-partner. Indiredlly, the partner would

thus enforce from his co-partner repayment of the debt

before a final settlement.'

I. Partnerpaying judgment against firm cannot have it m.arked to

his use. A & B, partners, gave C a judgment-note for|6oo, which he
entered up, December 26, 1874. On November 17, 1875, hecaused exe-
cution to be issued and levied upon the real and personal estate of B
alone. D, a creditor of B, tendered C the full amount of his judg-
ment, interest and costs, if he would stay the writ and mark the
judgment to his use. C consented on condition that he might be
allowed to release A from the payment. D refused this, and B & D
petitioned the Court for a rule on C to show cause why he should not
accept the money, stay the execution, and mark the judgment to D's
use. The lower court granted the petition, and decreed that C should
assign to D, without recourse, that D might receive and collect; fromA
the amount to which he would be entitled by subrogation or by way
of contribution.—Error. Paxson, J. : "The radical error of the de-
" cree made by the Court below, consists in the fadl that it attempts
"to work out the equities between A and his partner B in a summary
" manner. Where one partner has paid a partnership debt, he is not
" entitled to subrogation against his co-partuer until an account has
"been settled between them. In what other way can it be ascer-

"tained which is the creditor, and which the debtor partner ? How
" can it be ascertained, ilpon the execution, how much of the debt A
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"ought to pay? Clearly, this cannot be done without a settlement
" of the partnership accounts." Fessler's Appeal, 3W. N. C. 71, Pa.

(1876).
But subrogation is permitted between diiferent firms with a. com-

mon member, Laughlin v. Lorenz, supra 72, note 2.

§155.

% partner cannot m.t l^is co- partner baring \\\t partnnsl)ip

for mismanagement in transacting tl)e business.

The miscondudl cannot be accounted for until tlie

affairs are wound up, although it might accelerate an

adjustment by furnishing the ground for a dissolu-

tion.*

I. Negligencefurnishes no ground ofaBion independent of account.

A, B & C were joint owners of a sloop. B, without A's knowledge,
sold or lent the anchor and cable belonging to the sloop, for want of
which the sloop went adrift and was lost in the ice. A sued B for

his mismanagement.—The state of demand does not raise a sufficient

ground to support an adtion. Patterson v. Burton, Pennington 717, N.

J. (1810).

§156.

^ set-off tiocs not anail between partners, c-tcept as inciibental

to tl)e aaount tor a settlement.

The claim must be liquidated to be available as a

set-off.'

A partner cannot set off the co-partner's quota of

a firm debt. The firm debt must be first liquidated,

and then the co-partner's share of it ascertained. This

requires an account.^ A partner can not set off his

co-partner's unliquidated share of firm liabilities
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against tlie price of the co-partner's share. The bal-

ance depends upon a settlement of the account, the

sale being made subjedl to the firm debts.^ If the

price is paid in stock, and not in cash, the debt is de-

dudted from the a6lual value of the stock, and not

from its nominal or par value.'' If a partner sues a

co-partner on his note, he could not set-off an unliqui-

dated balance of account, especially if there was a

third partner, because the account would involve him
in the settlement, and would not be simply between

the plaintiff and defendant."

The partners must be parties to the adjustment.

The debtor to a partner and creditor of the co-partner

cannot make his settlement depend upon' the balance

of the partnership account. Equity would not take

the account as accessory to the suit between one part-

ner and a stranger to save a payment by the co-part-

ner, if the partner's balance should be in his favor."

1. Unliquidated balance on partnership account no set-off. A sued B
on a promissory note. B attempted to set-ofF an unsettled claim
arising out of partnership between himself and A.—Disallowed, be-
cause partnership accounts must be settled in equity. Love v. Rhyne,
86 No. Car. 572 (1882).

1/ in action against firm the debt is denied, partner cannot set-off

separate claim. A sued B & C, for services which were to have been
paid in money and board. Firm denied the debt. B offered to set

up a counter claim against A for board.—Disallowed, because having
denied original debt, counter claim could not arise out of the trans-

a(5tion. Jenkins v. Barrow, 35 N. W. Rep'r 510, Iowa (1887).

2. Unsettledpartnership account no set-off against claim 0/co-partner.
A sued B on a separate claim. B attempted to set-oif a balance of
account in firm, of which B & C were members.—Disallowed, be-
cause no account had been taken. Wood v. Brush, 13 Pac. Rep. 627,
Cal. (1887).

3. Partner's advances to payfirm debts not a set-offagainst a notefor
theprice ofco-partner's share, unless partnership account settled. B
bought out C's interest in C & D, subject to the firm debts, and gave
him in payment a note for ^250.. D & E signed it. without consider-
ation, as sureties, on an agreement that D would take C's share, sub-
jedl to the firm debts, if B did not wish to keep it. D did take it. C
died, and A, his widow, sued D & E on the note. D's defence : C
died insolvent and indebted to D, I358.40, for half the firm's debts
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paid by D. Firm debts still outstanding, which D would have to
pay, amounted to $1,000, and extent of firm assets, JS200.—Recovered.
D could not set-off against the note payments made on firm account,
because the balance could be ascertained only by a settlement. Tom-
linsou V. Nelson, 49 Wis. 679 (1880).

Partner cannot set-off co-partnefs quota o/ajirm dcbtiin a direSl

aSlion. Must bring account. A sold out his share of the firm prop-'
erty to B, and sued him on his note for the price. B admitted the
claim, but set-off two items of charge for services of his sons to the
firm, employed by B upon A's promise to procure other employees
to do equivalent services. A excepted to B's evidence, because it

constituted a variance from the declaration in set-off.—Sustained.
The charges are not claims of B against A, but of B against the firm.

A can be ch&rged with his quota of the items only in an adlion of
account. A direA suit for a partnership claim does not lie between
partners even after dissolution. Dodd v. Tarr, ii5 Mass. 287 (1874).

4. Partner may recover his quota oj price for sale by co-partner of
wholefirm stock. A contributed land, and B took title for firm. B,

without A's consent, assigned firm property to corporation for 6000
shares of its capital stock. A sued for his quota, less number of
shares which, at par, equalled his debt to B.—Judgment for A for his .

share of price, but payment of his debt in stock at par disallowed.

Cheeseman v. Sturges, 6 Bosw. 520, N. Y. (1860).

5. Unliquidatei balance ofpartnership account not a subjedl of set-off^

beciuse a confusion ofparties. B, C & D, partners. B gave his note
to C, who endorsed it to E- E assigned the note, after its maturity,

to A, in consideration of certain shares of stock, to be transferred

when the note was paid. A sued B on the note. Defence : A not a
holder for value, because no consideration passed until note was paid.

Set-off, unliquidated balance of partnership account against C.—^Re-

covered. Consideration sufficient. Set-off disallowed, because coun-
ter claim unliquidated, and not between B & C alone. B's only ex-

pedient would be a cross-adlion, with D as a party, by which a set-

tlement of the partnership accounts could be effecfted. The equitable

charafter of the set-off would be no objedlion. Cummings v. Mor-
ris, 25 N. Y. 625 (1862).

6. No balance of a partnership account is available as a set-off, even

by the partners' consent, unless they are parties to the proceeding'sfor
a settlement. B & C, partners in 2,700 sheep. B sold 1200 to D, for

|3,ooo. D paid jSi,500, and resold 600 sheep to C, for |i,575, and it

was agreed by the three that the debtor should be ascertained by the
partnership account. C owed D and D owed B. If B, in the part-

nership settlement, owes C, C need not pay D, but can set-off B's

debt against D's claim. B assigned A, who had knowledge of the

arrangement, and he sued D for |!i,soo, the balance due. By agree-

ment of counsel, a reference was made to ascertain the state of the

partnership account, in order to carry out the arrangement. The
referee found that C was indebted to B, and accordingly, that A might
recover.—Reversed. No adjustment of partnership accounts will he
instituted in any collateral proceedings, unless the members of the

firm are made parties to the settlement. Young v. Hoglan, 52 Cal.

467 (1877).
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§157.

2ln tittption is matt to t\)t profjibition of suits bettomi part-

lurs n)l)£n tljen l)aD£ stateb an account.

This is equivalent to a settlement, and makes a final

balance by agreement of the parties. Such an agree-

ment will sustain an adlion of debt/ or assumpsit;^

though not an adlion on the case,' because it involves

a tort.

If a settlement was made, assumpsit would lie with-

out an express promise to pay the balance. It would
be implied in consequence of the settlement.*

1

.

Partnermay sue co-partner in debt after settlement and division of
assetsfor balance still due by reason ofmistake in addition. A owned
a peach orchard, and agreed to market the crops with B, each taking
one-half the profits and paying one-half the expenses. They real-
ized $2,000, and divided the profits. A s^ed for 156, on the ground
of a mistake in addition of the items of accounts. B pleaded the
settlement in bar.—Judgment for A, as a partner may sue his co-
partner on an account stated. Jaques v. Hulit, i Harr. 38, N.J. (1837).

2. Assumpsit lies on balance struck and express promise to pay. A
brought assumpsit against B & C on certain accounts, one of which
was a balance due him on a statement and settlement of certain stage
accounts, in which transaction they and others had been partners.

The payment of this balance had been assumed by B & C. : The de-
fendants pleaded the partnershipj under which they claimed the
aftion was not maintainable.—.'iction sustained. "If there has been
"a dissolution of the partnership, a settlement, a balance struck,

"and an express promise to pay, an adlion maybe maintained."
Gulick V. Gulick, 2 Green 578, N. J. (1835).

3. Partner cannot sue in casefor his share ofprofits. A sued his part-

ner in trespass on the case for one-half profits of business.—If any
atftion could have been maintained for the cause set forth, it should
have been an aftion of debt, and not trespass on the case. Dunham
V. Rappleyea, I Harrison 75, N. J. (1837).

4. Anion liesfor balance due on settlement without express promise.
B & C, partners. A, who was B's separate creditor, attached funds
of B in the hands of C. There was evidence that after the attach-

ment C had stated that he had J620 of B, as balance of partnership

account. Defence by garnishee : Partnership and no account stated.

—Judgment for A. Evidence of admission justified jury in inferring

a settlement. The law implied a promise. Knerr v. Hoffman, 15

Smith 126, Pa. (1870).
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§158.

^notl)er EHcptioit 13 maftc, iol)icl) pronca tl]c rule, becaust it

is n)itl)in tl)c principle of tl)e proljibition: ;2lnp transaction loljici)

is tni)£pcnti£ut of tl)£ tirm accounts, man be tl)£ subject of a suit bg

a partner against l)is co-partner.

The exception covers a partner's liability for his

contribution. The liability is antecedent to his mem-
bership, and may be enforced by his co-partners in

an adlion at law.' Any transadlion between partners

which is not part of the partnership business, is for-

eign to the account, and may be the subjedl of a suit

at law.^ An account is also unnecessary where the

partnership consists of a single transadlion,' or where

the firm business has been settled, the debts paid, the

property distributed or exhausted, and the adlion is for

contribution upon a limited number of transadlions."*

1. ABion lies at law by partner against co-partner for his contribu-

tion. A & B bought an interest in a sloop m common. A, who paid
the price, and also the license fee, sued B for his half. Defence : A
partnership, and no adtion at law.—Adtion lay. No partnership ac-

count involved in suit, Reeves v. Goff, Pen. 609, N. J. (1809).

Joint stock company a partnership. Trustees of unincorporated
society sued stockholder on his contraift of subscription. He set up
partnership, and that trustees should bring account.—Stockholders
declared partners, but suit maintained, because contrail of subscrip-

tion antecdent to partnership. Townsend v. Goewey, 19 Wend. 424,

N. Y. {1838).

2. Coles V. Coles, supra ? 13, n. 2.

Partner may recover loans from firm in which his co-partner is a

member. B borrowed money of A, his partner, for B, C & D, and
gave firm notes for loans. A sued B, C & D. B served, but C & D
not found.—Judgment for A, 416,038.36. Subsequently sci. fa. served

on C & D, and court excluded B's admission that loans were made
by A for C & D, under charge that A couldn't recover because B a

member of both iirms. Judgment for C & D.—Reversed. Notes

make a contraft between A and B, C & D, and entitle him to sue

without reference to A & B. Contra<ft could not be varied by parol.

Moore v. Gano, 12 Ohio 300 (1843).

3. Partnermay sue at lawfor his share of the profits in a single trans-

ailion without a previous accounting. A sued his co-partner B, alleg-

ing partnership in a single transadlion.its close and B's appropria-
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tion of the profits. Defence : Account necessary.—Judgment for A.
Pettingill v. Jones, 28 Kan. 749 (1882).

Partner in single transaHion whg has advanced sum as capital

may sue his co-partner at law for balance due. A & B partners in

a single venture. A advanced price, and then sold contrary to B's in-

stru<Sions, and compromised debt. A sued B for his proportion of

loss, but he repudiated transadlion.—Liable, as partner : A entitled to

exercise his own discretion in selling. Cunningham v. Littlefied, 1

Edw. Ch. 104, N. Y. (1831).

4. Partner may sue co-partnerfor contribution upon advance without
a settlement. A paid joint note and sued his partner B for contribu-
tion. No outstanding claims by or against firm, and no assets left.

Defence : Note for firm business, A kept accounts and no settlement.

—Judgment for A. Claim, contribution to over-advance recoverable

without account, if upon a limited number of transaftions, Clarke
v. Mills, 13 P. Rep'r 569, Kan. (1887).

Massachusetts and Pennsylvania rule against general authorities.

§159.

(3:1)6 attotmt stanbB npon tl)c same footing as otl)er litigation.

As a general rule, account does not lie during the

continuance of the partnership, because a complete ac-

count implies a termination and settlement of all firm

transadlions. But the distinction which is applied to

other litigation between partners, also applies to an

account. An account may be had of all transadlions

which may be isolated from the general business of

the firm, and the settlement of which does not neces-

sarily involve a dissolution of the firm.' This segrega-

tion may arise from the nature of the transadlion, or

may have been brought about by the contra6l of the

parties.

I. CoLLYERon Partnership, ? 30, and notes.

Article by Tracy Goui,d, Esq., 21 Albany Law Journal 168 (1880).
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§160.

^[\t farm of procebixrc raises a barrier ogainst a partner

suing l)is firm, or vice versa.

The firm could not recover in a suit at law upon a

claim against a member, because there is no person

who can institute proceedings and adl in the litigation

as a party plaintiff. The partners are the only plaint-

iffs who can sue for the firm, and they must all join

in the adlion. The absurdity would then be pre-

sented of a person being both plaintiff and defendant

in one and the same suit. He would, in his capacity

of plaintiff, ask j udgment against himself in the ca-

pacity of defendant.'

The law tolerates no such incoherence. The con-

sequences which follow from the partnership being

an aggregate of the partners, are carried out with con-

sistency. As no debt could be colledled by the firm

from a member, or vice versa^ no attempt to. enforce

colledlion is made. The claims of the firm against

its members, or their claims against th.e, firm, are not

computed among the assets of either the. joint or of

the separate estate. Being uncolledlible, the debts

have no legal or equitable existence.

I. Partner cannot sue co-partner on afirm obligation. A's name was
entered, as a subscriber, on B, a company's books, and scrip was
issued to him, which he sold before the company's deed was exe-

cuted. A never signed the deed. He sued C, a member, on a note
given by the projeetors, which was altered, without authority, from
joint into joint and several.—No recovery, as A was a partner, and
ialso liable on the note. Perring v. Hone, 4 Bing. 20 (1826).
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§161.

!2ln !2lct of ^Isaemblg in JpctinsBbanta remowb t\)t obstack

of proabttw, anir alloioeb favtners to bt botl) filoiutiffs onti k-
fenbants in tl)e samt action.*

The AA does not enable a partner to sne his firm.

An independent plaintiff is required, who is not also

liable on the contradl which he seeks to enforce. The
evil is more extensive than the remedy provided.

The limited scope and technical characfler of the stat-

ute make the form of procedure control the right.

A party who was a co-promissor in a joint contradl,

and at the same time was the promissee, could not

sue his co-contracflors on the promise at law, because

they could plead in abatement his non-joinder as co-

defendant.^ This evil can be cured by nothing less

than a procedure which will enable the plaintiff to

recover his claim in spite of his being, in form, one

of the contractors who agree to pay it. This should

be the case wherever the claim does not, from its na-

ture, involve an account, and where it is possible to

ascertain, by simple division, the sum due to the

plaintiff from his associates. If there was a joint

promise of all, including the plaintiff, as promissor,

to the plaintiff, as promissee, he may recover from his

associates the amount promised, less his quota. It

depends upon the nature of the claim whether the

plaintiff can have a judgment against his associates

in solido, or a judgment against each for his rateable

portion.' No mere difficulty of procedure should de-

prive the plaintiff of his adlion at law. This view has

received the sanation of the English courts, and there
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the action at law is permitted wlien the contradl may-

be interpreted as a claim by the beneficiary against

the co-contradlors, excluding himself as a debtor-

contradlor.^ This construdlion gives eflfedl to the

contra(?t.° If the plaintiff was meant to contribute to

the payment out of a fund, as, for example, out of

profits, his quota would be dedudled from the claim.

The co-contra(5lors might not be liable unless a fund

arose, or they might be liable in any event. The
plaintiff's claim might be limited according to his

share, or a guarantee might be intended.

In a suit at law under the statute between two firms

with a common member execution is confined to the

joint estate.^ Wherever the procedure allows suits at

law between firms with a common member, the execu-

tion is necessarily confined to the firm assets. This

is the result of the statute in Pennsylvania, and of the

pradlice in New York.'

1. The Pennsylvania statute provides :
" That no a<5lion * brought

"by partners * against partners * shall abate, or the right of such
"partners * plaintiffs to sustain their adlion be defeated by reason
"of one or more individuals being,.or having been members of boUi
"firms, or being or having been parties plaintiffs, and also of parties
" defendants in the same suit, * but the same shall proceed to trial
" and judgment as though the parties plaintiffs and defendsints were
"separate and distinA persons." 14 April, 1838, P. L. 457.

2. Partyjoining in promise cannot sue his co-promissors. A, B, C,

and others covenant with A that he shall go to Mexico, and explore
and work some mines there for three years for $5,000 a year. A
brings an adlion of covenant against B, C and the rest for his salary.

The defendants plead non-joinder of A, to which A demurs.—A bad
no acftion at law. He had none under the law prior to the A<ft of

1838, and it is well settled that that statute only applies to contradts

where one or more of the parties plaintiffs are not bound by the

agreement which they seek to enforce. A can only obtain redress

in equity. Price v. Spencer, 7 Phila. 179 (1870). In Equity, 40 L. I.

76, Pa. (1873).

3. Raiguel's Appeal, infra \ 162, n. i, a.

4. Parties contrastingfor performance to one of them may be sued by
him. A signed an agreement with B, and others, for exhibition of

his dwarf at their expense, though A furnished stage-dresses. They
had 3-4 and he 1-4 clear profits. A was also employed by B, et at. A
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brought trover for his stage-dresses. Plea ; Non-joinder of A as co-

defendant.—Recovered. A was a separate coutradlor, and did not
agree to pay himself. Bryant v. Wardell, 2 Exch. 479 (1848).

5. One of several fnay sue his associates on the promise of all to him.
A, B, C, D, B & F agreed, in writing, that A should go to California
and seledt a mine, to be bought on joint account. They each sub-
scribed Jjioo to pay his expenses to California, and his compensation
was left open. A made the trip and seledled the mine, but his asso-
ciates abandoned the speculation. A brought bill against his associ-

ates for compensation and expenses. Defence : Subscription limit
of liability.—Decree. Plaintiff may recover five-sixths of sum which
will repay expenses and be a fair compensation. Duff v. Maguire, 107
Mass. 87 (1871).

6. If the sam.e person isjoined with plaintiff and defendant, theexecu-
tion is limited to the joint assets. A was a member of both the firms
A, B & C and A & D. The firm A, B & C obtained judgment against
the firm of A & D, and after some preliminaries, not pertinent to the
statement of the case, issued a.fi.fa. The sheriff returned ntilla bona
as to the joint property ofA & D, and a levy on the personal property
of D. D moved to set aside the levy, because A was both plaintiff and
defendant, and the judgment, if valid at all, was only so against the
partnership effecfts of A & D. The lower Court set aside the levy.

—

Judgment affirmed. Gibson, C. J. : "The adtion authorized by the
"Statute (1838) may readily be coudufled to judgment; but how
"could it be thought that a writ of execution might be applied to
"the persons or the separate estate of the individuals who compose
"the debtor firm, without doing injustice to some of them, or pro-
" ducing some whimsical absurdity, it would require all the ingenuity
" of the person who framed the a.&. to explain. It was enaSed be-

"fore the abolition of imprisonment for debt: and to have allowed
"the judgment authorized by it the full common law effedl, would
•' have subjected one of the defendants to arrest on his own execution,
"but still with the means of regaining his liberty by ordering, in his
" capacity of plaintiff, his body to be set at large in its capacity of de-

"fendant; an operation which would have discharged the debt. The
" same absurdity would appear in the seizure ofthe separate estate ifa
" party plaintiff in satisfaction of his own execution. It might be
'

' avoided, indeed, by diredling the sheriff to seize the property of the
" other defendant which, though it would be less absurd, would be
"more unjust. * Say that only a moiety of the debt shall be thus
"levied, and you mitigate the injury, but do not prevent it; for the
"ultimate justice of the case would depend not on the apparent duty
"of equal contribution in the first instance, but on the balance of the
"partnership accounts, which a court of law is incompetent to ascer-

"tain. * What effecft, then, must we give to such a judgment?
"Its ofSce is obviously to settle the general question of indebtedness
"between firm and firm, and it was, doubtless, intended to be fol-

" lowed by execution ; but when we subjetft the joint effefts to seizure,

"we do, perhaps, all that was contemplated. That the a<5tion was
"considered as a proceeding between firm's as independent bodies,

"having an existence distincft from the individuals who compose
" them, seems clear ; for the solecism of an adtion brought by a man
" against himselffor the purpose of self-execution, could scarcely have
"been entertained by the Legislature. The levy was therefore prop-
" erly set aside, and D's separate property cannot be seized until the
"accounts are taken and the equities settled between the defend-

"ants." Tassey v. Church, 6 W. & S. 465, Pa. (1843).
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7. Firms with a common member may sue each other as if corpora-

tions. A, B & C, were indebted to C, D & E, on account stated. A
& B sued C, D & E for the amount, averring that C was not joined
&s plaintiff, because he refused his consent. Defence: Account ne-

cessary to determine each partner's position.—Recovered. "I,et the
"debtor firm pay its debt, and the creditor firm after receiving their

"debt adjust their individual equities among themselves. Equity
"treats a co-partnership firm for purposes of trial as an artificial

" body, a quasi corporation." Cole v. Reynolds, 18 N. Y. 74 (1858).

§162.

33ut ami) firms are not limiteli for repress to an action nnkr

tt)e statute; tt)e2 mag still resort to eqaitg.*

Tlie difi&culty, however, does not arise from pro-

cedure, and is not obviated by a resort to a remedy

in equity. Tbe obstacle is equally formidable in

equity.^ Tbe common member of two firms must be

put by the decree in one firm or the other.

If he is held a plaintiff, he may be the debtor in the

defendant firm, and a decree might enable him to com-

pel his co-partners, who are already'his creditors in

the defendant firm, to pay an additional debt for him.

He might colledl the debt out of their separate estate,

or he might turn around and pay it himselfby setting

off his debt, release his co-partners defendants, com-

pound the debt, or delay its colle<5lion, at his discre-

tion, and the only redress of his plaintiff co-partners

would be an account.

If he is made a defendant, he is excluded from the

plaintiff firm by his co-partners, although he is enti-

tled to a share of its property and to a joint control

in the business. He is compelled to pay his co-part-

ners in the plaintiff firm, not their quota of the claim,
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but the whole amount, which is more than they could

receive if it was his individual debt. They might

colleA all from him; they might seize and sell his

separate estate to pay the debt. He might be a cred-

itor of his co-partners, and yet they would colledl

more out of him instead of setting off what they owed

him in payment of the claim.

I. If a decree against his co-partners for a misappro-
priation of the assets to their separate debts would set-

tle and close up the firm transa<5lions, the court will

dispose of the case, although the mutual rights of the

wrong-doing partners in respedl of the contribution to

the payment of this decree, are left unadjusted for a
subsequent bill.

*

a. Suit in equity betweenfirm with a common member not superceded
by statutory remedy. Firm of B & C dissolved, and new firm of A,
B & C formed. Without A's consent the assets of the new firm were
applied by B & C to the payment of the debts of the old firm ofB & C.

A brought a bill against B & C for his share of the sum misappro-
priated. The transadlions of both firms had been clofeed, and the ac-

count settled. This suit involved the only unsettled item.—Decree:
"Prior to Adl, 14 April, 1838, the firm of A, B & C could not have
"maintained an adlion against the firm of B & C. The appropriate
'

' remedy ofA would have been a bill to account. * * * Until either
" B or C pay this debt, for which they are jointly and severally liable,
'

' what they respeAively owe each other, cannot be ascertained and
" settled. The A6t of 1838, which gave the remedy at law, could not
" take away the previously existing remedy in equity." Wentworth
v. Raiguel, 9 Phila. 275 (1873); s. c. Raiguel's Ajjpeal, 30 Smith 234,

Pa. (1876).

2. Article entitled :
'

' Suits Between Firms with a Common Member. '

'

5 Am. Law Rev. 47 (1870).

Partner in two firms m,akes dissolution condition of an account.

A & B brought bill against A & C to enforce of a bill of exchange
made to plaintiff by defendants.—Dismissed. Account between firms

would not disclose A's standing with both B and C. If A, the debtor

in defendant firm, he shouldn't colledl what he owes from C by means
of association with B ; nor if debtor in plaintiff firm should he receive

what belongs to B. Equity does nothing by halves, and account in-

volves dissolution. Rogers V. Rogers, slredell'sEq. 31, No. Car. (1847).

§163.

(!r[)£ £quttt£0 of £acl) tnliiDtbual plaintiff or befeniJant iimst be

asctrtaiiub ani roorkeb out, altljongl) tljts innobes a bissolution

of botl) firma.
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The first thing to find out is what each partner is

entitled to. Other equities than.an account between

the firms are involved. The creditor-firm might be in-

debted to the common member. He should not then

pay over an additional sum, and increase the firm's

debt to him, but set ofif his claim. The debtors may
not owe the debt in equal amounts, or the creditors

be entitled to equal parts of it. A settlement of the

accounts between the partners of each firm must be

made ; but a general account cannot be taken without

dissolving the firm. The balance of account shifts

until the ultimate balance, upon a disposition of all

the assets, is ascertained. If the fifm be regarded as

a person, the remedy would avail, as the common
member would be identified with either firm, and his

equities would enure to it, and his liabilities could

not be severed from it and enforced apart by an exe-

cution against his separate estate. If any settlement

short of a dissolution is made, all the courts can do is

to omit an adjustment between the partners and let

the plaintiff firm proceed against the defendant's firm

assets alone.'

If a succeeding firm pays, at request, the debts of

a prior firm, and then sues for reimbursement, it

would be subrogated to the rights of the creditors

whom it had paid. But suppose there was a common
member of both firms and no subrogation. The
plaintiff would be restricted to the firm assets, so far

as the common member was concerned. Would he

be entitled to go against the separate estate of the

other partner? A & B are succeeded by B & C upon

A's death. A was indebted to A & B, $12,000. B
was indebted to A & B, $36,000. B & C sued A &
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B for money lent. If the plaintiffs sought to treat

A's debt of $12,000 as an asset of his firm, could they

enforce its collection until B had paid his debt of

$36,000? Could not A's representatives set off this

debt against $12,000 of B's debt, and claim that A
owed his firm nothing? This is the Scotch plan,

which has been unconsciously applied in Pennsyl-

vania.^ If the common membership of B in both

firms would prevent any recovery against his sepa-

rate estate, the answer is, that what he owes his firm

is joint, or partnership assets, and not his separate

estate. It is not the balance after deducing what A
owes the firm ($12,000), or $24,000, but both debts of

the partners, or $48,000, which are the firm asset.

If B's debt could not be colledled, then A's debt,

which involves the same adjustment of accounts,

could not be coUedled by the firm to repay its debt.

Although McCormick's Appeal makes the debt of

each partner to his firm partnership assets, yet that

notion conflidls with the refusal of the courts to settle

the partners' accounts in suits between firms with a

common member. The Scotch plan is inconsistent

with the principle which prohibits any colledlion of

claims between the joint and separate estates upon in-

solvency, and which is based upon the impossibility of

settling the partner's accounts without a dissolution

of the firm. All the courts could do was to omit ad-

justment between the partners, and let the plaintiff

proceed against the firm assets alone. By Judge Ag-

NEw'S theory, the firm assets are made to depend upon

the partner's accounts, and then the plaintiff cannot,

logically, touch even firm assets.
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1. No suit betweenfirms with common member. A & B, partners as

ship carpenters, repaired a ship owned by B & C. B failed and as-

signed his share to C, releasing all interest in this claim to A, who
sued B & C. C's defence : When B relinquished to C one-halfinterest

in ship, he agreed to repair ship. His knowledge of this duty con-

stru(Sbive notice to his partner A, and negatived a promise by C to

pay.—Judgment for C. Notwithstanding assignment, C may treat

this as a partnership claim of A & B, admit liability of B & C as co-

owners to A & B ; then A might make C party to a<5lion for account

against B, and make C liable for any balance due on the account to

the extent of the cost of the repairs. But this is simply an adtion

of debt by one firm against another, and yet necessarily raises equi-

ties between the parties. If inequitable that B should coUeft this

money from C, A cannot claim through B. A's objedtion that C
could not set-oiF claim for want of mutuality met by A's incapacity

to sue on firm claim on account of common member. In equity

A must show that this money is due B on settlement of account be-

tween B & C. A might show that B. improperly withdrew money
from A & B, and Equity would marshal assets, but no such case

proved. Englis v. Fumis, 4E. D. Smith 587, ifj. Y. (1855).

2. Partner's debt to hisfirm is afirm asset on insolvency. A & B were
partners. B died, and soon after A made an assignment of all the

firm property for the benefit of its creditors. The assignee claimed
against B's administrators for f 16, 790. 13, the amount he owed the

firm. A was also indebted to the firm to the amount of |i 1,204. 68.

Both A and B, as well as the firm, were insolvent.—^The debt of the

partner to the firm is a firm asset for which he must account to his

co-partner, who would first dedu(£t his own debt to the firm, and
claim one-half, 12,792.72^, the balanceof ^,585.15 asdueon account

of his share of the firm assets. McCormick's Appeal, 5 Smith 252,

Pa. (1866).

§164.

(Ulic effect of allorohig a single fieraon to trak 00 a portner

in liiffereut ftnus is to atknoroletige different tapatitics in a single

ini)ix)itiual.

But tiie tenet of the Common law was tlie indivisi-

bility, not the divisibility, of a person. A capacity

was recognized only when it was embodied in a per-

son.

In the main business of partnership the Common
law adhered to this position, which could not be as-

saulted in front, and had to be turned by a flank
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movement. It has been sliown that the firm estate

served, under the tradition of the Common law, as an

equivalent for the separate capacities of partners (§5,

103) . So, in this minor point ofpartnership, as the law

is now developing, the common member is acquiring

distindl capacities by means of the different business

enterprises in which he is engaged.^ This applies

only to cases in which the two firms are not composed

of entirely the same members.

Partnership, from its origin, has been considered a

relation of persons, and comprehends the total capacity

of each partner. No restridlion can be imposed upon
his power, for he enters into the partnership as a man,

and, as such, he is an individual who cannot be sev-

ered into parts. As he cannot divide himself into

sedlions, he is unable to trade in different capacities,

and must enter into partnership as a unit, or not at

all. The delegation of authority is absolute, and

cannot be restricted by any contradl between the part-

ners. Hence there cannot be two partnerships com-

posed of the same partners. The fadl that each busi-

ness is distindl, that it is carried on in a locality apart,

and has no dealing with the other, does not make any

difference.^ Three partners might conduA a hotel in

Philadelphia, and might also be cotton fadlors in New
Orleans ; each partner could exert the powers of all,

and bind the firm^ in spite of any allotment of the

partners to either business. The distribution of func-

tions would be a domestic arrangement which could

not affedl strangers. The two trades could not be

kept apart without dividing the capacity of each part-

ner, and apportioning the fragments to each business.

As the capacity, like its possessor, is indivisible, the
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diflferent trades are consolidated into an aggregate

business, and any partner may disregard the sub-

divisions, wbicli cannot tramel bis powers, for tbey

are co-extensive witb tbe undertaking.

Tbus a banker's general lien, if the firm, com-

posed of the same members, embraces distinct houses

alike in name, extends to the securities pledged with

each house; though if the firms vary in name, the

implication of separate control must be rebutted by a

convention expressed, or if tacit based upon full

knowledge of the relation, in order to create an ulte-

rior general lien."

A partnership within a partnership, or collateral to

it, has less pretension to independence, or to recogni-

tion."* Should some of the partners in the coal busi-

ness construdl and run a railroad, would each business

be kept apart, or would both be consolidated into a

single business? Let the original firm consist of

three partners, then let the firm j oin in the new busi-

ness as one party, with one of the members as the other

party. How are the parts to be distributed in the new

business? Would the terms of the original partner-

ship be extended to the new enterprise, and regulate

both as departments of a common undertaking? The

shares might, by the original plan, be equal, but the

new arrangement would give the individual member

a share of one-half as a party, and also one-third of

the other half, as a partner in the firm, which entered

as a single party into the new business. Nothing

would prevent both plans of distribution from taking

effedl between the partners, but this domestic arrange-

ment would not prevent a consolidation of the firm.
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Bach partner would have power to bind his co-part-

ners in either branch of the business.

It has been asserted that the creditor's equity at the

Civil law was a jus separationis. They might insist

that the stock of each business should be kept to-

gether as a whole, universitas rerum, and that the

debts should be paid out of the assets.' But the in-

stances in the Digest of a contest between different

classes of creditors, related to slaves and sons under

paternal power who were allowed to do business on

their own account. If either carried on distindl

trades, the creditors of each business could insist

upon a severance, and demand satisfadlion out of

the stock to which they gave credit.^ No credit could

be given to the person, and therefore, the creditors'

only reliance was upon the fund. The stock was ap-

plied as an aggregate to the total indebtedness.^

The reason is obvious, if Ulpian had not stated it.

The price of the stock is unpaid. Until an equiva-

lent for it has been rendered, no stranger, though he

is also a creditor of the debtor, has any equity to ap-

propriate the stock. His claim is legal and against

the person of his debtor, but not equitable and against

the fund. The liability of the debtor to him exists,

but the merchandise which he endeavors to seize was

not the produdl of his credit, but of the credit given

by another. The equity goes to the substance of the

transadlion, the liability stays in the form.

I. Equity admits a suit betweenfirms with a common member with-

out a general accounting. B & C were indebted to A & B. A, sur-

viving and liquidating partner of A & B, offered to prove in bank-
ruptcy against B & C.—Allowed. By reason of A's independent
right. The firms are treated as distindt persons. In re Buckham, lo

Nat. Bank Rep'r 2o5 (1874).
Discharge in bankruptcy for firm and separate liabilities r'ces rot

release common mem,berfrom debts of anotherfirm. B v.t;s a part-
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ner in two firms, B & C and B & D. The firm o£ B & D filed a petition
in bankruptcy to be relieved from their debts, firm and individual,
and were discharged. A then brought an adtion against B & C on a
bill accepted by them. B pleaded his discharge. Judgment for B.

—

Reversed. B's discharge did not release him from liability as a mem-
ber of firm of B & C. Perkins v. Fisher, 80 Ky. 11 {1882).

2. Sams partners doing business at different places under different
names, remain one firm. Two brothers, B & C, traded in Loudon,
as their father's Sons, and in Oporto, Portugal, as Brothers. Bills

drawn by the Brothers, and accepted by the Sons, were proved against
the Portugal firm by the holder. Claim : The contracfts were distindl,

as each firm could be held upon its own.—^There were no two firms,

but only one firm doing business, under two names, at different

places. Ex. parte Banco de Portugal, 11 Ch. D. 317 (1879); Banco de
Portugal v. Waddell, 5 App'l Cas. 161 (1880).

3. Banker s general lien covers collaterals pledged with thefirm trad-

ingunder a different name i t, another locality. B pledged collaterals

with C, D & E, bankers, in Philadelphia, trading as C &, D, for a
loan. B also pledged other collaterals for another loan with them in

New York, where they traded as C, D & E. The proceeds of the col-

laterals with C & D in Philadelphia exceeded the debt by JS55, 000;
proceeds of collaterals with C, D & E, in New York, fell short of
debt, ^57,000. C & D, with B's knowledge and assent, mingled the
securities, and afterwards sold them all for the aggregate debt. A,
assignee in bankruptcy of B, brought bill against C & D, inter alia,

to recover surplus value of the securities in Philadelphia over the
amount of the Philadelphia loan.—Claim disallowed. Sparhawk v.

Drexel, i W. N. 560, Pa. (1875).

4. Part cannot prove in bankruptcy against the whole. B, C & D,
partners in Toronto, trading as B & C, sold goods to A, B, C, D & E,
trading as E & Co., at Syracuse, and drew on E for the price. E ac-

cepted, and an understanding was proved that E & Co. should pay
the acceptance. A discounted the paper for B & C, and took an as-

signment of their claim against E & Co. A oflFered to prove for the
acceptance against the estate of E & Co. in bankruptcy.—Disallowed.
Could not prove on the acceptance, because not in firm name. Could
not prove on the assignment of B & C's claim, because all the mem-
bers were partners with E in E & Co. In re Savage, i5 Nat. Bank
Rep'r 368 (1878).

5. Dig. 14,, 4, 5, 16.

6. The a5lio tributoria furnished the means to enforce the severance.

Cours de Droit Remain, par Charles Maynz, Professeur de droit El

I'Universit^ de Li^ge, 44me edition, 1877, \ 223, No. 5.

14 ©liicE 276-8.

7. HiiRlfEMANN, supra \ 101, n. 3.

§165.

^ partner, in l^is bonble position of proprietor au^ rrt^itor

of ti)e ttrm funit, I)a3 a priority ouer I)i3 to-partnera for i)is

oiiBantea.
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Bach, partner has a lien on the firm assets for any-

advance he has made to the firm, or for any outlay on

its behalf.' From his position he cannot, stridlly

speaking, be a creditor of his co-partners; his ad-

vances and outlays cannot be recovered until the

account between them has been stated, and if the

assets of the firm are absorbed by the debts, he has

only a right against his co-partners for contribution,

and not for reimbursement of the entire amount ad-

vanced. Inasmuch as he has no claim against his co-

partners for repayment in full of his advances, or

outlay, at all events, the portion which represents his

share is put at the risk of the business, and in conse-

quence he may stipulate against his co-partners and

the firm fund for any rate of interest, without incur-

ring the penalties of usury .^ Upon distribution, he is

entitled to priority for the full amount of the advance

or outlay before anything can be awarded to the part-

ners on account of their shares in the firm property.'

In relation to the firm fund, therefore, his claim is as

much a debt of the firm, although deferred, as is the

claim of a third person ; his lien stands upon the same

footing as the lien of an ordinary firm creditor.^ In

addition, however, to the rights of a creditor, he may
exercise, in his own behalf, his right as a partner, to

apply the firm assets to the payment of his firm debt.

1. Partner has lien on firm assets for advances tofirm, but nonefor
advances to co-partner. A held title for himself, B, C & D, of a

quarry, which was sold out under a mortgage. Sheriif held surplus

of f4,ooo for distribution. A sought, by bill, reimbursement of his

advances to firm, and also for advances to B, used in the firm. De-
fendants, attaching creditor of B and his assignee.—A recovered his

advances to firm, but had no equitable lien ou B's interest. Hill v.

Beach, I Beas. 31, N. J. (1858).

2. Partner'sprom.ise topayfor withdrawals interest in excess of legal

rate not usurious. A, B & C, partners, contributed |io,ooo each to

banking capital, stipulating for 6^ per cent, interest, and agreeing
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to pay loper cent, on average overdrafts if allowed during partnership.
C overdrew for 150,000, and beiore his death the notes and renewals
were charged up! He gave A as trustee for firm, his bond and mort-
gage for amount with 10 per cent, interest. A foreclosed. Defenqe

:

Usury.—Decree. Not a loan, payable absolutely; but profits contin-
gent upon risk of business discounted. The advance by or to partner
not a loan or debt. Settlement subjedl to state of firm accounts. If
profits exceed rate of 10 per cent, partner pays nothing, if less, he
pays 10 per cent. He chances the risk. A's withdrawal deprives
partners of fund which makes profits. He guarantees stipulated
amount and insures them a certain amount of gain against a loss of
capital. The notes and renewals were forms of banking business,

but did not afifedl charadler ofadvance ; mortgage security for amount.
Payne v. Freer, 91 N. Y. 43 (1883).

3. Interest on overdrafts by partner not allowed until dissolution. A
& B manufadlured steel from 1854 to 1874, and owned mills, ma-
chinery and real estate. On A's death, his executrix brought ac-

count. Master allowed interest on over advances to B, |>72,4oo, after

dissolution, but no interest until dissolution.—Affirmed. Overdrafts,

perhaps, not made with A's knowledge, as account unsettled. After
dissolution, B should have settled accounts, and is charged with in-

terest- Buckingham v. Ludlam, 2 Stew. 345 E. A., N. J. (1878).

4. Advance by partner to firm carries interest without express agree-

ment.^ A, a railroad contractor, constru<5ted a road in partnership

with B, an engineer. They had no capital, and relied on loans for

temporary means. They were paid in bonds, stock and cash. A ad-

vanced fgo.ooo for firm, with B's knowledge, and the master allowed

interest on the advance. B objected to allowance, and charged A
with loss caused by negotiating bonds for firm.—Interest allowed
without agreement for advance by partner, and no charge for exer-

tion of discretion in selling firm assets. Morris v. Allen, i McCart.
Ch. 44, N. J. (1861).
Partner entitled to interest on advance to firm, and may mingle

firmfunds with his own ifno loss results. A contributed f1,000, and
B Jhe rest of the capital, to build a State prison. B also advanced
127,064 for firm use, and deposited the funds, with his own, in bank.
A brought account. B claimed interest on his advance —Allowed.
Mingling firm and individual funds presumably with A's knowledge,
and raused no loss. Barker v. Mayo, 129 Mass. 517 (1880).
Uhler V. Semple, supra 1 112, n. 6.

§166.

2[1}£ contjereton bg a partner of firm proptrtn to li'ta onm nse

ia a fraub upon Ijis co-partners, anb entitles tl)cm to reconer from

1)13 separate estate tijc amount abstrarteb.'

As the embezzlement is equivalent to stealing, a

bill in equity would lie, to compel restitution.^ The
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separate estate need not be increased by tbe tort.

The funds might have been lost in stock speculations.

The partner would have been relieved by the ex-

tinguishment of his debts, and have received a benefit

from the diversion of firm assets. But though he had

given, or thrown, them away, the right of dominion,

which he exerted, was sufl&cient to charge him with

the tort. The stealing was the wrong, without refer-

ence to the purpose for which the adl was committed,

or the subsequent disposition of the property stolen.

The increase of an estate by means of a tort, is a rea-

son to charge a stranger who shares the estate.' No
reason is necessary to charge the tort-feasor himself.

The adl which he committed establishes his guilt, and

any collateral argument is surplusage.*

1. The employment of firm funds in transadlions which
do not form part of the business, amounts to a conver-

sion.
"

a. Partner's employment offirm capital in a new partnership which
he forms for hisfirm, with a third person, charges the partnerfor a
conversion of the fund to his own use. A contributed ^5,ooo and B
Jj54,ooo, to buy and sell cotton. B went to Memphis, but not finding
any, formed a partnership on account of A & B, though without A's
knowledge, with C, a cotton buyer, and gave him f10,000 to buy in

Arkansas. C sent back word that he had been robbed by the Con-
federates. B returned, and paid A f1,000, and he sued B for jj5,ooo.

Verdidl for A.—Judgment affirmed. B's entering into partnership
with C, and giving him the firm capital, amounted to a conversion
of it to his own use. Reis v. Hellman, 25 Ohio St. 180 (1874).

2. An injundlion will lie to prevent the partner's fraudu-
lent removal of firm stock.*

a. Fraudulent removal ofstock by co-partner ground for injunBion,
notfor arrest. A asked for order of arrest against his co-partner, B,

upon affidavits showing fraudulent removal of goods.—Refused.
Remedy, injundlion and receiver. Cary v. Williams, i Duer 667, N.
Y. (1853).

3. A stranger who cooperates with a partner in efFedling

the conversion, is jointly liable for the wrong. *

No one can dispute the firm's right but a purchaser
for value. A volunteer must account for the property,

and for its proceeds."
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a. Wade v. Rusher, supra 1 140, n. 3.

b. Firmfunds used by partnerfollowed into his investments. A, B,

C & D engaged iu leather business. D kept books, and was firm
financier. On his death, co-partners discovered that he had appro-
priated $103,000 firm assets. He bought lands, and put title iu his

wife. He insured his life for ^40,000, and assigned the policy to her.

A, B & C charged widow, as trustee.—She claimed insurance, and
re-tendered premiums.—Trustee ex maleficio. Assignee paid no con-
sideration, and stood in D's shoes. Shaler v. Trowbridge, i Stew.

595, N. J. (1877).

4. In a banking firm, the city and managing partner took
firm assets, and lost them in stock speculations. The
firm creditor sought to recover, in equity, from his

separate estate, for this diversion of partnership funds.

The abstradlions were concealed, and not entered in the

firm books."

a. Partner's abstraSlion and use offirtn funds, without authority, in

stock speculation charged against his separate estate. Clerk's knowl-
edge not notice to co-partner. B, banker, took, in i860, A into busi-

ness. A contributed no capital, had no experience, and took no part

iu the management. B abstradled firm funds, to pay losses in stock-

speculation, and concealed his thefts by fictitious entries in the books.
In 1870, B committed suicide. A being bankrupt, his trustee proved
on behalf of A & B's joint estate, against B's separate estate. De-
fence : Separate estate not increased by B's thefts, and clerk's knowl-
edge of entries notice to A.—Allowed. Separate estate exonerated
from liability by fraudulent payments out of joint assets, and clerks

not likely to communicate to A items dire<ftea by managing partner.

Lacey v. Hill, 4 Ch. D. 237 (1876) ; s. c. 3 App. Cas. 94 (1877). ,

§167.

% partner tul)a appropriates firm assets for I)i3 inliitjiibual

account, commits an act luljici) is ulira vires.

The adl in excess of his authority created, it was

thought, a right in his co-partner to recover a moiety

by a separate adtion. The injury was outside of the

partnership, and against his co-partner, as an indi-

vidual. The adl effedled,/r(9 tanto., a dissolution, and

tlie co-partner, as a tenant in common, had an indi-

vidual right of adlion.^ The tort, however, is against
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the firm, and is not a separate injury ag;ainst the co-

partner.

The theory of a tenancy in common, or of several

titles in the partners, at first mystified the remedy.

The partners were required to join their titles in order

to maintain an adlion. A barrier presented itself in

the partner who committed the wrongful a&. He
could not take advantage of his own wrong, and

bring a suit to avoid his adl. Without his joinder,

the adlion would not lie.^

The attack, however, was made upon the firm, and

its title, if impeached, could be reinstated by any repre-

sentative of the firm. The joint title is devested only

by an adl performed on behalf of the firm, and a dispo-

sition for any other purpose does not aflfedl the title.

The doctrine of estoppel is misapplied. It is the re-

cipient of firm assets who is estopped by the fraud,

because he gives no consideration for them to the firm,

and iiot the partner who made them over to him.' The
partner reclaims the property for the firm, and joins in

the adlion with his innocent co-partner for conformity.''

The fadl that the partner uses the firm funds to sat-

isfy his separate debt, does not give the creditor any

right to retain the property. He can acquire a title

only by giving a consideration to the firm.' Though

all the partners appropriated the firm stock to their

separate debts, the concert of adlion would not justify

the disposition, or devest the firm title."

The technical obstacle is removed when the firm is

insolvent. The creditors then have a diredl remedy

against the recipient.' The disposition is a fraud

upon them. The assignee for creditors also repre-
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sents chem, and may recover the property from any
alienee who cannot make out a title from the firm.

The partner is also liable to his co-partner for his

fraudulent adl in misusing the firm assets.* He must
reimburse him for expenditures caused by the misap-

propriation, and compensate him for any injury which

the business may sustain.

I. Moneypaidfor independent claim out offirm funds recovered in
separate actions. A & B were partners. A & C were sureties on D's
bond. C died, and B became his executor. A & B paid the bond
out of firm funds. A sued D for moiety. Defence: B should join.

—

Recovered. A liable at law, and C's estate in equity. Quotas pre-
sumed equal, and payment severed according to liability of each. No
joinder required in suit for moiety at law. Gould v. Gould, 8 Cow.
i68 {1828); s. c. 6 Wend. 263, N. Y. (1830).

A partner's use of firm paper for his individual debt
was a fraud on his co-partners, and not on the firm.

They must sue for their quotas of loss. Dissent, be-

cause fraud on firm, which had the title and should
sue."

a. Separate creditors takingfirni note from debtorpartner a several

fraud on co-partners in ptoportion to their shares. A, B, C & D
were partners. B gave to E, for a separate debt, his individual

note, with the firm's endorsement. Bank discounted it for E. Firm
dissolved, and receiver paid the bank. A & F bought out the inter-

ests of B, C & D, and took from receiver an assignment of the estate

in his^hands. A & F sued E for fraud.—Judgment for E. His fraud

a separate injury to each partner in proportion to his share in the
firm, and founds no joint cause of action in favor of the firm, nor of
the plaintiffs as assignees of the firm.—Dissent: E's fraud committed
against the firm, and payment by receiver gave him, as trustee for

creditors, a cause of adWon, which passed by his assignment. Cal-

kins V. Smith, 48 N. Y. 614 (1872).

2. If a partner endorsed the receipt of his claim on a

note held by the firm, they could not recover without
admitting the receipt. The partner is estopped to deny
his adl, and his estoppel bars a joint suit.*

a. Creditgiven for individual debt on note tofirm, is payment which
cannot recovered back. C&Dgave a note to A & B. B was individu-

ally indebted to C & D, and endorsed a receipt of his debt of I700
on the note. A & B sued for the full amount—Could not recover,

unless they allowed the credit. B, as co-plaintiff, could not take ad-

vantage of his own wrong, and his estoppel bars the joint suit.

Craig V. Hulschizer, 5 Vr. 363, N.J. (1871).

Any receipt by a partner would bar his firm's re-

covery. The partner could not be co-plaintiff.

"
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i. A partner's receipt, given for a debt to thefirm, in payment ofhis
individual debt to the firm creditor, bars the firm by precluding a
joint aHion to recover the claim. B owed A & D. A gave B a receipt

for his debt to the firm, in payment of a debt due by A to B, for gro-
ceries. A & D sued B in assumpsil..—^Judgijient for.B. Anyreliet'of
the firm against a partner's fraud in paying his individual debt with
firm assets, must be in equity ; he cannot be a co-plaintiff at law.

Homer v. Wood, ii Cush. 62, Mass. (1853).

3. Fraudulent receipt given by one oftwo trustees to ajoint debtor no
bar tojoint suit. A & B, trustees, sued D for a debt. He produced a
receipt given him by A. Plaintiffs proved that the receipt was a fraud
on the cestuy que trust, and obtained a verdidt. Defence : A estopped
by his own fraud as much when co-plaintiff as ifsole plaintiff. Though
D is equal 'ra.^%!A potior est conditiopossidentis.—Verdidt sustained.

D the party estopped by his fraud, because he could not set it up
against B. Receipt is only prima facie evidence of payment. Skaife
V. Jackson, 3 B. & C. 421 (1824).

4. If a firm debtor credited the debt on his judgment
against the partner with his consent, the joint title

would be unaffedled by the credit, and the firm might
recover. *

a. Record credit offirm claim by plaintiffonjudgment against part-
ner no bar to firm, ailion. A & B sued C for merchandise. C had
credited bis debt to the firm, with B's consent, upon a judgment
against B.—A<5tion sustained. Misappropriation void, and joint title

unaffedled. Purdy v. Powers, 6 Barr 492, Pa. (1847.)

If a partner receipts for a firm claim in payment of

his individual debt, the firm can recover in spite of his

receipt. The firm title is not affedled by the receipt.

"

b. Payment by partner of his separate debt with partnership receipt,

no bar tofirm, assignee's recovery. B owed C & Co. |i 12.06 for lum-
ber. A, C & Co.'s assignee, sued B. Defence: Firm receipt given
by C in payment of his individual debt to B for groceries.—Recov->

ered. C could be co-plaintiff to reclaim firm title, which was not
affedled by his attempt to appropriate the claim to his individual

debt. Thomas v. Pennrick, 28 Ohio St. 55 (1878).

5. The firm can recover assets paid in satisfadtion of a

separate debt. Although the separate creditor did not

know of the firm's title, yet, as he did not pay a con-

sideration, he acquired no title.
*

a. Geery v. Cockroft, supra Jiio, n. 11.

Amount of partner's individual note, endorsed by firm,
creditor, andpaid back through his endorsement, not a set-offagainst
his claim. A brought account against His co-partner, B. C & D,
trustees of E, sold his claim against A & B to F. Against the claim a
firm creditor opposed a set-off. C & D had received A's note, payable
to their order, endorsed it, and had it discounted by G, a bank. A had
drawn a check on the firm deposit, to pay the note, and had endorsed
the check and sent it, with an individual check, to H C & Co. H,
without C or D's knowledge, endorsed the firm check, and delivered
it to G. He returned the note to A. This payment ofA's individual
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debt to E's estate out of firm funds was offered as a set-off against F's
claim.—Disallowed. G, and not C & D, held the note, and received
the check in payment. G, as a bonafide purchaser, could not be com-
pelled to refund the firm assets, for he could not be reinstated after he
had surrendered the note and released the endorsers. They did not
receive the firm funds, although the title passed through thern, and by
the payment escape only a contingent liability. Moriarty v.Bailey,46

Conn. 592' (1879).

If firm property is taken in execution, and sold for a

separate debtj all the partners can sue for the trespass.^

b. Semble : Partner co-plaintiffin trespassfor sale affirm propertyfor
his separate debt. D, separate creditor of C, levied on and sold firm
property of A, B & C. They sued D, E, sheriff, and F, auctioneer,

for the trespass. Defence, made after trial : Joinder of A.—Recov-
ered. Objection too late. A, probably, a proper party. Bates v.

James, 3 Duer 45, N. Y. (1854).

If the firm note includes a separate debt, the payee
can recover on the note, but only the firm debt, not

the separate debt, though included in the note. °

e. Payee affirm note may recover on it thefirm, debt, but not a sepa-

rate debt also included in the note. C made a note in the name of B,

C & Co., to A, who brought suit upon it. B's defence: Part of con-

sideration a debt existing before B joined the firm.—Recovered, be-

cause A did know when B became a partner, and cause of adtion is

the note and not the consideration. But consideration being in part

for the separate debt of the other partners, was a fraud on B, and
barred A's recovery upon the note to that extent. Guild v. Belcher,

119 Mass. 257 (1876).

Contra:, The separate debt of all the partners paid with
firm funds could not be recovered by the firm. The debt

was due from each partner, and they had no equity to

recover it.** If a partner pays his individtial debt with
firm funds, his co-partner was estopped from reclaim-

ing the payment by receiving payment of his debt out
of the firm assets.®

d. A separate debt of all the partners, paid out offirm assets, can-

not be recovered by the firm. On dissolution, four of the partners

continued the business, and retained the bookkeeper, A, to whom the
old firm owed Ji6i.90. A carried this amouiit to his own credit on
the books of the new firm, B & Sons. At the end of the first year,

A claimed a balance due him of ^^300, in which he included the $161.90,
without knowledge of B & Sons. They gave him a note for Jioo,

and paid him $200 in cash. A sued B & Sons on the note, and for

subsequent salary. The defendants having ascertained that {161.90
was due A by the old firm, denied any liability on the note, and re-

claimed the 161.90 paid him in cash. Court below gave B & Sons
judgment on the note, but allowed plaintiffto retain the $61.90. De-
fendants appealed.—Judgment affirmed. Defendants, as partners in

old firm, were liable, jointly and severally, for its debt, and had no
equity to reclaim it. Strong v. Miles, 45 Conn. 52 (1877).
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e. Partner waives co-partner^s payment of his individual debt with

firmfunds by receiving them in payment of his own individual debt.

B was managing partner of firm, A, B & C, railroad contradlors, who
dissolved and made B liquidating partner. The title to firm real

estate was in D, a railroad compaliy, which conveyed upon B's order.

A notified D not to convey, but, on that date, conveyance was made
to E, both D and B thinking that A consented to this deed, which
was made as security for B's debt to E. D owed firm $22,000, and B
transferred one-third of the claim to A, in payment of an individual

debt. B had advanced more money for firm debts than the value of
this lot. A's assignee brought account, and asked to have the lot ap
plied as partnership assets.—Dismissed. Though payment of indi-

vidual debt with firm assets, prim.a facie, fraudulent, presumption
may be rebutted. A receipt of firm claim for his individual debt
estops him from objeAing to B's use of firm property to pay his sepa-

rate debt. Corwin v. Suydam, 24 Ohio St. 209 (1873).

7. If the firm is insolvent when its funds are used to

pay the separate creditor, the firm creditor may recover,

because it is a fraud on him.*

a. Menagh v. Whitwell, supra § 103, n. 4.

' If a partner transfers firm assets for his separate debt,

the firm creditors may recover them. The firm title

does not pass, and the firm creditors are entitled to sue.**

b. Partner's transfer offirm assetsfor his separate debt, afraud on a
fittn creditor, who inay recover the assets directlyfrom, the assignee.

B & C, partners. B transferred judgments and notes of the firm, for

his separate debt, to D, without C's knowledge. The firm was in

debt, and became insolvent. E, a firm creditor, obtained judgment,
and attached the proceeds collecSted by D, and in his hands as gar-

nishee.—Judgment for E's claim, which was less than the amount
coUedled by D. The firm title did not pass by D's transfer in fraud
of the joint creditors. Hartley v. White, 13 N. 31, Pa. (1880).

8. If a partner uses the firm-name for a separate debt,

and the co-partner has to pay a moiety of the debt to

release his separate estate from execution, he can re-

cover the payment from his partner. The payment
would be under sufficient duress to entitle him to reim-
bursement."

a. Smith v. Loring, supra 1 126, n. i.

§168.

'310 a partner toljo dses \\]t firm vctHxX, or firm ftm^0, tn pap-

ment of Ijis inMrtbttal inliebtebness, commits a franti upon tl)e

firm 1)13 to-partiur is not bounii to MsBcnt.
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If a partner converts firm funds to his own use,

this is a fraud upon his co-partners, for which, in

some jurisdi6lions, he is liable to a criminal prose-

cution for embezzlement (§143); but he is everywhere

responsible to his co-partners in a civil adlion for such

a sum as upon his own account he is shown to have

abstracted in excess of his share in the firm prop-

erty.

Should the creditor be notified by the co-partner of

his dissent from the diversion of the firm funds to the

payment of the creditor's separate claim ? It was said

that notice was superfluous, because the creditor had

knowledge of the diversion. This is true, and the co-

partner need not notify the creditor of the fadl which

he already knew. Nor must the co-partner give notice

of his dissent. It was held at one time in Pennsylvania

that unless a protest against the diversion was made,

the inference would be drawn of an assent by the co-

partner, which would charge the firm.^ But this posi-

tion is not sound; he need not forbid the transadlion.

If a partner gives firm paper for his individual debt,

the co-partner is not bound by his unlawful a6t, which

is invalid without being repudiated.^

An order drawn by a partner upon a debtor to the

firm, and handed by the partner to his individual

creditor, would not protedl him in the possession of

the asset against the firm.' The individual creditor,

who took possession under the firm order, knew he

was getting firm assets in payment of his private

debt, and he could not retain them against a reclama-

tion by the firm.

I. Partner on learning thai co-partner has given firm note to pay in-

dividual debt must disavow. B & C were partners ; D was their

clerk. C was indebted to A, and, upon a settlement with A, gave
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him a note signed in the store, and in the presence of C, by D, in the
name of the firm. B was absent, but he afterwards knew of the
transaftion, and did not dissent. A sued B on the note, as surviving
partner, after the death of C.—Recovered. ShippEN, P. J., in the
court below charged, inter alia, " And if the defendant knew of this
" transadlion, as by the books of the firm he should know, and did
" not early disavow it, he may be bound by it." Foster v. Andrews,
2 P. & W. i6o, Pa. (1830).

2. Partner not bound, when subsequently informed of the fall, to re-

pudiate a firm note given, without his knowledge, by co-partnerfor
his individual debt. B & C, partners. C gave a firm note to A, for

f1,000. B's defence : Note given to A for C's debt, contradted before

B & C formed the partnership. Court charged, that if C's giving the
note was not known to B at the time, he must, when afterwards in-

formed of it, repudiate the note within a reasonable time, or be
bound by it.—Error. If B did not know of the note when it was
given, he would not be charged, although he was subsequently in-

formed and did not repudiate it. Reuben v. Cohen, 48 Cal. 543 (1874).

3. Partner having knowledge of co-partner^ s application offirmfunds
to payment of individual debt not bound to disavow. A, of the firm
A & D, was separately indebted to the firm B & C, and E was in-

debted to A & D. A drew an order in the name of his firm, in favor

of B & C, on E, for bricks, which were delivered. After an unsuc-
cessful aAion against E on his original indebtedness, A & D sued
B & C, in order to follow the property in their hands, on the ground
that they received it m.ala fide. Defence : That D was apprised of
the order before the bricks were delivered, and did not give notice to

the defendants that he would not be bound by it.—Recovered. Gib-
son, C. J.: "Want of notice not to deliver, might have been ground
" of defence by [E] ; but why should [D] have to give notice to the
"defendants of what they already knew.' In Northouse v. Parker,
" I Camp. 82, it was held that notice would be superfluous where the
"fadt is known. The defendants knew that [D] was not liable for
" [A's] debt, and they had no reason to presume that [D] would con-
"sent to have it paid out of the partnership effedts, to the prejudice
"of himself and the joint creditors. They adted at their peril, and
"with their eyes open. * * * The defendants had no ground to pre-
" sume that [D] had authorized [A] to draw in their favor, for there is

"no circumstance in the case to found a presumption, and it was their
"business to inquire. If they took [A's] word for it, they must take
" the consequences. When told of the order before the bricks were
"delivered, [D] told [E] that it was wrong. But if the defendants
"gave a receipt for the separate debt, or delivered up the security
"for it when the order was drawn, notice would have been too late to
" save them ; and if they did not, a recovery in this suit would leave
'their right of recourse to [A] iutadt, and the parties would be re-
" mitted to the position which justice requires them to occupy. In
"any aspedt, whatever, the defendants have no case." McKinney v.
Brights, 4 Harris 399, Pa. (1851).
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§169.

2[l)e ioint title 10 impaircb bg tlje misappropriation, anb mag

be r£-£stabli3l)fii bw ang represEntatiue of t\)t tirm.

(SII)e partners, Ijoruecer, mag ratifg tl)e appropriation of a trebit

or asset bg a partner to Ijia iniiiDibual use.

If the partner does not consent, although aware of

the payment by a co-partner of his separate debt with

the firm assets, suit can be maintained to recover them.

An adlion lies to reclaim the assets, as the firm title

was never devested by a joint adl of the partners, or

for their account.^

A firm note for one partner's individual debt, al-

though made by another partner, would not bind the

firm. The note would be a guarantee, and, as such,

must be made by all the partners.^

The partners may validate the transadlion by rela-

tion, so that the title passes, and subsequent insolv-

ency, it is said, will not devest it.''

1. I'trfn may recover assets paid by partner for his separate debt,

although the co-partner had notice and did not dissent. B, a phy-
sician, attended C, who was a partner in the firm of A & C. B
agreed with C to buy firm goods, which were to be set-ofF, pro tanto,

to his bill for medical attendance. B bought goods accordingly, and
the set-ofF was actually made. A knew that B was buying on these
conditions, but "was not, however, a party to the above agreement,
and did not consent thereto." After C's death, A sued B for the
amount of goods bought.—Recovered. A had not consented. Gor-
don, J. :

" But this consent is exadtly what is necessary in order to

"bind a firm to an arrangement by which the partnership assets are
" to be taken to pay an individual debt. * * * Knowledge alone
"would not be sufficient to bind the other members of the firm
"* » * Every one is bound to know that a partner has no right to
" appropriate partnership property to the payment of his individual
"debts, and if one so deals with him, he must run the risk of the
"interposition of partnership rights." Todd v. Lorah, 25 Smith 155,
Pa. (1874).

2. Leverson v. Lane, supra ? 129, n, 5.

3. Partner may ratify co-partner'spayment ofhis individual debt ivith

firm funds. C, a member of a firm, transferred to B, his separate

creditor, a note belonging to the firm. C then filed a petition in
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bankruptcy under the United States Bankruptcy Adl of 19th August,
1841, which was then in force, and his partners afterwards, but be-,

fore a decree, assented to the transa<ftion with B. Suit was brought
by the surviving partners and by the assignee in bankruptcy against
B for money had and received.—No recovery. BElvL, J. :

" It is settled
'

' law, that a partner cannot pay his private debts by an application of
" the partnership property without the assent of his companions. But
" he may do so with their consent; and a subsequeut ratification of
"the adt is equivalent to a precedent authority." The provisions of
the Bankruptcy A<fl did not interfere with the operation of the rule
in this case. Anshutz v. Fitzsimmons, 9 Barr 180, Fa. (1848).

§170.

®1)£ fraub must bt tommitteii against tlje firm.

A preference made to a separate creditor on an

assignment for firm creditors is void.

The preference does not vitiate the assignment, but

will be stricken out by a creditors' bill.' A pro rata

distribution of the surplus among the separate credit-

ors would be a fraud upon the separate creditors of

the partner who was entitled to the larger share, but

the fraud would not affedl the assignment of the firm

for its creditors.^

If the continuing firm assumes the debts of the old

firm, including them among the liabilities would not

vitiate the assignment for creditors. Any debts duly

assumed become the debts of the firm, as if originally

contrafted by it.' The assignment of the firm assets

by a retiring partner to his co-partner for the payment

of firm debts would not make them the separate debts

of the continuing partner. Firm creditors cannot by

such an assignment be deprived of their priority on

the firm fund. The purport of the decision is simply

that the assignment does not enable the creditor to
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eledl the assignee as his separate debtor, and come in

on their separate estate in addition to the firm fund/

1. Preference to separate creditor, though void, does not vitiatefirm
assignment, which can be attacked onty by creditor's bill. B & C
assigned to D, with preferences for certain firm creditors, and for a
creditor of D. Firm judgment creditor, A, brought bill to avoid
assignment, because of a preference to B's separate creditor.—Dis-
missed. I, Preference to separate creditor void, but does not vitiate

assignment; 2, Firm creditor cannot attack assignment, except by
creditor's bill. Conversely, preference to firm creditor in assignment
is good, because separate property is not a trust fund, though prima-
rily liable for separate debts. Nicholson v. I,eavitt, 4 Sandf. 252, N. Y.
(1850).

2. Assignment valid againstfirm creditors, though void against sepa-

rate creditors. B&C assigned to D all "their" real and personal
estate, for payment of: ist, firm debts, among them, rents ; 2d, sepa-
rate debts pro rata. Their individual indebtedness was unequal. C
had no individual property, and B had a leasehold. A, who was
judgment-creditor of the firm, sued B, C & D, to set aside assignment
as fraudulent.—Judgment for defendants. "Their" limited assign-

ment to firm assets and excluded leasehold, which was B'S separate
property. "Rents" referred to premises occupied by firm. Equal
distribution among separate creditors would be a fraud on them, but
did not afiedt firm creditors. Morrison v. Atwell, 9 Bosw. 503, N. Y.
(1862).

Assignment may bindfirm, creditors, though separate creditors may
avoid it. B&C assigned firm stock to D, to pay firm debts, and out
of surplus separate debts, pro rata. Their separate liabilities were
unequal in amount. Firm creditor A attacked assignment as a fraud
on separate creditors.—Judgment for B, C & D. Assignment valid,

except as to separate creditors. Scott v. Guthrie, 10 Bosw. 408, N. Y.

(1863).

3. Turner v. Jaycox, supra \ 106, n. 9, b.

4. Firm creditors cannot by notice ele5l to become separate creditors

of continuing partner, and avail themselves of his indemnity against

firm debts to the retiring partner. B sold the firm assets to his part-

ner, C, who, in return, gave him a bond to pay the firm debts.

Shortly afterwards, a warrant issued against the joint and separate
estates of B & C. Before publication, A, the holder of firm paper,
notified B&C that he eledted to take C as his debtor, and avail him-
self of C's bond of indemnity,—Separate proof against C rejefted.

C's bond did not enure to A's benefit. No contradt by C to substitute
his separate liability for the firm debt ; nor any consideration for such
a contradt. Against C's separate creditors the contract would be
fraudulent as a preference. Wild v. Dean, 3 Allen 579, Mass. (1862).

As partner's assignment of firm assets to co-partner upon his

agreement to pay thefirm debts, does not convert them into his sepa-

rate debts, nonrjoinder of the assigning partner is a bar to thefirm
creditor's bill. A, wife of B, brought a bill against C, to recover
loans made to the firm of B & C, which was solvent, and averred B's

assignment of the assets to C upon his agreement to pay the firm
debts. C demurred, because B was not made a party.—Demurrer
sustained. The assignment would not convert the joint debt of B &
C into a separate debt of C. Fowle v. Torrey, 125 Mass. 289 (1881).
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Contra : Creditor of old firm does not become a creditor of new
firm, which takes the assets and assumes the debts of the old. D sold
out to his co-partners, B & C, who assumed the debts. They subse-
quently assigned their joint and separate estates, to pay their debts.

A proved for |i,ooo, as creditor of B, C & D.—Rejethed. The con-
tra(ft to pay was with D, and A couldn't sue on it. He didn't release
B, C & D, and substitute B & C by contracft with each firm. If a
separate creditor of each partner, he should exhaust the old firm's
assets. Scull V. Alter, i Harr. 147, N.J. (1837).

§171.

9[l)£ partner 10 tl)£ proprietor of 1)13 sl^are, anb \\t maj dis-

pose of 1)13 intere3t in tl)£ busines3 as l)e pleases. %t mag sell,

ossign, mortgage or pleiige it.*

If tlie alienation is absolute, the result is a disso-

iution of the firm. The power is undoubted, in spite

of the consequences of its exercise. If, on the other

hand, the alienation is qualified, as in the case of an

assignment of a portion of the share, or in the case

of a pledge or mortgage, a dissolution does not ensue.^

The alienee does not take immediate possession of his

interest, but leaves the partner in temporary posses-

sion and control of the share. As soon as he does

assert his right to take possession, a dissolution fol-

lows. A partner's share is always intangible; no

manual possession can be delivered. The alienee's

rights are enforceable only in equity, and his stand-

ing is equally good, whether at the time of aliena-

tion the partner held his share in adlual enjoyment

or in expectancy only.'

The assignment must be of his share in the partner-

ship, in whole or in part, not his share in a single

transadlion of the firm, or in a single piece of firm

property, whenever this is allowed, its assignment is
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subjedl to tlie co-partner's general equity, that is to

an account/ Assignment carries future, but not ac-

crued, profits."

1. Incoming partner not affeSled by unrecorded chattel mort^gage,

which binds only share of mortgagor. B, trading as the "Furniture
Works," executed to A for a debt contracted in the business a chattel

mortgage, which was not recorded at the time. C bought a half-in-

terest in the works, agreed to pay half the mortgage debt, and car-

ried on business in partnership with B. C sold out his share to D,

B & F, who replaced him in the firm. A brought bill against B, C,

D, E & F, to charge B & C personally for the debt,, and to subjedt the
machinery of the works to A's mortgage.—Judgment for all defend-
ants, except B and C. Mortgage not a lien, and bound only B's share,

which, on a settlement, turned out to be nothing. Promise of C to B
enured to A's benefit. Ringo v. Wing, 5 S. W. Rep'r 787, Ark. (1887).

2. Assignment of share. A, B, C & D were partners. D sold portion

of his share to defendant, who partook of profits with him. Judgt
ment against firm paid by A, B & C. C sued for contribution.—De-
fendant not liable, because not a partner. Had he been a partner,

plaintiff must have brought account. Murray v. Bogert, 14 Johns
318, N. Y. (1817).

3. Collins' Appeal, infra \ 172, u. 2.

4. Partner cannot assign his interest in a particularfirm transaliion.

B & C owed D {156, and D owed C |i20. C discharged the firm debt
by a receipt for his individual claim, and by a payment of the balance
in cash. C drew a firm check for JJ156, and after dissolution paid it

to his individual creditor. A, without B's knowledge. A sued B & C.

B defended.—C's authority at an end before check issued. A, no
standing as assignee of C's claim against B on the transacftiou with
D, because the claim could not be separated from the general part-

nership account. Gale v. Miller, 54 N. Y. 536 (1874).
Partner has the right to sell his share affirm real estate, subjeB to

co-partner's equity. A, B & C, hotel proprietors in partnership. C
sold his interest in firm real estate to D. A & B sued to avoid the
conveyance, because it injured firm credit. Judgment for defend-
ants. Partners, unlike creditors, have no control over co-partner's

disposition, which is always subjedl to the partner's equity. Tread-
well V. Williams, 9 Bosw. 649, N. Y. (1862).

Contra : Ifsuit proceeds only against servedpartner,judgment docs

not bindfirmproperty. Mortgage ofseparatepartner's interest infirm
landgood against subsequent judginent againstfirm. B, C, D, E &
F, mining partners. B and C mortgaged their interests, seven-tenths

to A. Subsequently G sued the five partners for supplies furnished
the mine, served all but E and F, and recovered judgment against the
five. Execution directed against firm assets and separate estates of
served partners. Sale under judgment. G bought mortgaged prop-
erty. A foreclosed, and having bought in the property, brought
ejedtment against G.—Recovered. No firm title passed under judg-
ment, because all partners not served, and proceedings not under
Code Civil Procedure, \ 388. The title, had it passed, would still

have been subjecft to the mortgage. The purchaser could be subro-
gated to the judgment creditor's right against the firm only in equity
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and by its process. Golden State &c. Iron Works v. Davidson, 15
Pac. Rep'r 20, Cal. (1887).

The preference obtained by the mortgagee over the
firm creditors in this last case, results from treating the
partners as tenants in common of the firm property.
Upon the theory of joint tenancy, the judgment would
have been equally good, but it would have been post-
poned to the claims of the joint creditors.

5. Sale of partner's share carriesfuture, but not past, 4'i'indends. B,
C, D & E, partners in joint stock company. B assigned his interest
to A. Then a dividend was declared on the stock. ,

. A assigned to E,
and sued C, D & E for the dividend.—Recovered. Transfer of stock
to E carried future, but not past, dividends. Harper v. Raymond, 3
Bosw.' 29, N. Y. (1858).

§172.

;2l partner mag mortgage or btapose of I)l3 sljare abBobtclg.

The right of a partner to dispose of his share, like

any other property, is undisputed. The subjedl-mat-

ter is incapable of manual delivery, but the assign-

ment will be sustained in equity.^ In like manner a

mortgage of a partner's interest is valid in equity,

and gives the mortgagee a priority over the other sep-

arate creditors of the mortgagor. The mortgage may
be given in anticipation of the partnership, and will

become a valid lien as soon as the relation is estab-

lished. A partner's assignment of his share to his

creditor as security, operates as a mortgage rather

than a pledge. The mortgagee has full control of the

share for his own protedlion.^

I. Assignment to co-partner valid, though prohibited to stranger. A,

B & C's contratft of partnership provided that a partner should not

have power to assign his share to any persons, or to let them inspect;

the firm books, or interfere with its business, and made, any such as-

signment void as to other co-partners, who might disregard it. B
secretly assigned his share to C, but retained the title. Upon B's
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death A sued C, as trustee for firm.—Decree for C. No covenant not
to assign, and restridtion against assignment to strangers. Cassels v.

Stewart, 6 App. Cas. 64 (1881).

2. Pledge orassignment of a share in a projeiled partnership is valid
in equity against claim of other creditors. G was special partner in

G, B & Co. B and C were general partners, D and E clerks, with guar-
anteed salaries and a share in profits above amounts guaranteed. G
stipulated for interest, at 12 percent., in lieu of profits, and for repay-
ment of his capital in any event. Not observing statutory require-
ments, he became liable as a general partner. Firm paid its debts
in full. A obtained in C. P. a decree, in settlement against B, C, D
and E, jointly and severally, for 147,192.70, coupled with a direction

that among themselves, B and C should pay, viz.: B, {26,411. 15, and
C, $20,781. 65. E was charged with 118,352.39, as his proportion of
firm debts, without reference to G's claim. B died, and G claimed
in O. C, payment of 147,192.70 out of E's estate. The fund in O. C.

for distribution was the proceeds of E's share in F, a partnership
limited. A claimed the proceeds of E's share in F, by a pledge or
assignment made before F was formed, to secure a loan for E's con-
tribution.—O. C. divided the fund between A and G. Balance due G,
B & Co. by E, was his separate debt, and A's joint and several claim
also became, by his eledtion, E's separate debt. Assignment imper-
fedt, there being no partnership in existence for it to operate on, and
it being dependent on assignor's will. His executors' preference of
A would be a fraud on G. Hulse's Estate, 12 Phila, 130 (1878). 11

W. N. 449 (1882). A appealed. Argument: i, Assignment for value
of a share in a projedied partnership invests assignee with right to

specific performance, and loan for contribution converts assignor into

a trustee. Assignment could not be a fraud on G, because he was an
antecedent creditor, who stands in E's shoes. 2, G not a separate cred-

itor, because E's debt was due in part to himself and the balance to

his partners, according to their shares. But G is simply a firm cred-

itor, who holds E as surety for B, C and D, and ifA is a partner, he is

bound by the articles which relieved E from all firm obligations.

Defence : Contemplated special partnership abandoned for a partner-

ship limited, and no delivery of share, though feasible, made to A
by E. No specific performance against E, if living, except to per-

feft pledge or assignment, and upon E's refusal. But enforcement
would destroy E's control of partnership limited, G claimed E's
share, not as collateral security, but as satisfadlion. He becomes a
purchaser for value by the extindlion of his debt pro tanto. After
E's death, the rights of claimants are fixed. 3, C. P. decree made
debt of E to G joint and several, though not a partnership debt, and
A could claim as a separate creditor.—Reversed. By the C. P. decree,

G's claim against E had been made E's several debt, and its origin has
become immaterial. A being a separate creditor can claim only his
pro rata share with the other unpreferred creditors. A has a valid
lien in equity upon the fund by virtue of his mortgage, which gives
him a priority. Collins' Appeal, 11 Out. 590, Pa. (18S5).
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Part III

^\)t printiplta otcoriiing to luljicl) tl)£ business is tuonnib up.

CHAPTER I.

THE REASONS FOR A DISSOLUTION.

§173.

(ill)£ business mill not be broken up u)itl)out abequatc rouse.

(i[l)£ fact of partnersl)ip must be establisljeli anir tl)e mistljief be

irreparable to ^ustifg a bissolution.

Dissolution occurs as a matter of course upon the

death, of a partner/ upon the marriage of a single

woman, and upon the sale of a partner's interest,

whether voluntary or upon execution.^

The partnership relation is suspended, but not dis-

solved, by the lunacy of a partner and by war.
^

In the cases enumerated, the dissolution occurs

without judicial intervention, just as if the partners

had dissolved the firm by agreement. In other cases

the Court, upon cause shown, will decree a dissolu-

tion.* Before the Court makes a decree, the fadl of

partnership must be established,^ and a sufl&cient

cause must be shown;* nothing will be done before

answer."

The causes admitted to be suf&cient are : First^ A
failure of the undertaking. After the non-success of

the business has been demonstrated by a(flual expe-
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rience, or by any sound test, no court will make a

partner go on and sink money in a hopeless venture,

although the agreed term of partnership has not ex-

pired.'

Second^ Misconduft which excludes the plaintifiF

from his joint control over the business. No mere

incompatibility of temper will be sufficient, unless it

results in exclusion.'

Thirds Insolvency of the partner defendant is a

sufi&cient ground.'" Insolvency, or insufficient assets

to pay one's debts, is not a dissolution of a firm. There

may be a tiding over of the deficiency, and a solvent

state be established. Until the insolvency ceases to

be latent, and becomes overt, causing a suspension of

business, there is no dissolution of the firm.

Fourth^ Lunacy: If partnership is a relation at

will, why couldn't a partner put an end to the con-

tradl for the lunacy of his co-partner? The putting

him in a committee would be a sort of civil death,

and a finding of lunacy by a commission would estab-

lish his non-existence. But without either, which

would raise the presumption of dissolution, the lunacy

would be sufficient ground to justify a dissolution, if

desired by the sane partner."

Fifth^ The abandonment of the business by a part-

ner is a ground for dissolution.*^

I. Death ofa common member dissolves both firms, andprevents sur-
viving partners from carrying out a contrail between thefirms. B
& C, partners as lumber dealers in Chicago, and also with D in a
saw-mill, at Muskegon. D and B & C agireed that lumber should be
sent from the mill to B & C, who should account for the lumber at

market price, and sell it. B died, il July, 1871, and D went on send-
ing lumber to C, who did not, as required by statute, close up the
business, but continued B & C's name. 9 October, 1871, Chicago
fire destroyed contents of lumber-yard, causing a loss, above insur-

ance, of 143,782.19. A, B's executrix, brought bill for account
against C's administrators.—Decree. C liable for lumber which he
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had received from D, or bought from others, after B's death ; but not
for the lumber on hand at B's death. Oliver v. Forrester, 96 111. 315
(1880).

2. The sale of a share in a partnership for a fixed term,

or at will, is OToly primafacie evidence of dissolution.
Partner's sale of his share. A & B were partners. B bought A out

and assumed the debts, and subsequently re-sold to C, who likewise
assumed the indebtedness, and paid part of it. A applied for a re-

ceiver.—Bill dismissed. A had no right over the property after a sale
of his interest. Weber v. Defor, 8 How. Pr. 502, N. Y. (1853).
Note to Waller & Davis, 21 Am. L. Reg'r N. S. 711 (1882), by Mar-

SHAI<I, B. Ei.WEl,i<, Esq.

3. After dissolution, notice, ofprotest to one partner still sufficient.

War dissolves afirm as tofuture, but not as to past, transaRions, but
does not revoke an agency to complete a transanion already begun. A
& B, in New Orleans, dissolved. Notes of third persons were taken
by B, as his portion ofthe assets. He lent the notes to C, who bought
A's share of stock, and gave them in part payment. The notes were
endorsed A & B, and C added endorsement of C & D, a new firm, to

which C contributed the stock purchased of A. Articles made part-

nership between C & D contingent upon B's joining the firm, but C
& D carried on business for a month, when C returned to his home,
in New York, having first made E his attorney, inter alia, to receive
notice of protest. B never did join. The war broke out immediately.
The notes were protested, and notice served on D and E. After the
war, A sued C. Defence: Endorsement not binding, because no
partnership ; if binding, the contraft was suspended by the war ; if a
partnership, it was dissolved, and notice should be served on each
partner. E's agency revoked by the war.—C's endorsement bound
him, whether a partner or not, A might sue, although a prior en-
dorser. Dissolution referred only to the future. The position of the
parties to the endorsement continued unchanged, and even after dis-

solution notice to one was notice to all. E's agency not revoked.
Hubbard v. Matthews, 54 N. Y, 43 (1873).

4. Supra Sloan v. Moore, ? 114, n. i.

5. No decree for receiver until partnership established. A brought
bill against B to recover firm property, and asked for receiver and
injunSion. Evidence as to partnership was conflidting —Dismissed,
because the fadt of partnership was in doubt. Goulding v. Bain, 4
Sandf. 716, N. Y. (1852).

6. Court will not decree dissolution without cause shown. Partnership
for five years. Motion to dissolve. No cause proved.—Motion re-

fused. Henn v. Walsh, 2 Edw. Ch. 129, N. Y. (1833).

7. The defendant partner has a right to the possession

and control, which will not be taken away from him
without sufficient ground, and not until after answer."

If the answer denies the plaintiff's partnership in a

branch of the business, the injundlion, when justified,

will be restridted to the partnership business, which is

admitted."

a. Court will not enjoin managingpartner before answer. A cultivated

plants, and B sold them in New York. A asked for preliminary in-
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junftion, alleging that B refused to account, and would not permit
him to inspect the books.—Refused. B had, by the arrangement,
charge of sales and proceeds. His funftion would not be disturbed
before answer. Petit v. Chevelier, 2 Beas. i8i, N. J. (i860).

b. No injunElion ifpartnership dissolved. A & B engaged in mining.
A, who was entitled to dissolution, enjoined B. He denied partner-

ship in " separating works " for smelting the ore mined.—Injunftion
dissolved against "separating works," and regulated as to mining,
so that they might take out ore. Wilson v. Fichter, 3 Stock Ch. 71,

N. J. (1855).

8. Failure of undertaking ground for dissolution. Three persons
owned an island in the Carribbean Sea. They sold half to B for

$30,000, raised a working capital of $20,000, and gave him full man-
agement and control of the island, ior sale or lease on joint account.

B sold out to A, who bought an additional fourth, the remaing fourth

having been bought by C. A applied for dissolution and account.

The operation failed within a year and a half, and the concern lost

$5,000. C was individually indebted to A for $20,000. C objedted

that the undertaking could not be abandoned, except by mutual con-

sent, until the land was sold or leased.—Dissolution. As no period

had been fixed for its duration, the partnership was only at will.

Wood V. Warner, 2 McCart. 81, N. J. (1862).

Losses beyond stipulated contribution justify partner in dissolving

partnership. In 1871, by articles, B agreed with A, to furnish capi-

tal of $5,000, and improvements necessary to carry on a grist-mill,

and to pay A $200 a month, and enough more to give him one-half

net profits. Business was to continue until 1875, unless it did notpajr

expenses by 1873. $5,000 sunk by 1872, and B closed up the busi-

ness. A sued for salary to 1873, and for profits.—Verdi<£t for salary

sustained, but set aside for prospedlive profits, as B not bound to sink

more than $5,000. Hill v. Smally, 8 Vr. 103, N. J. (1874).

O. Failure of enterprise and partner's misconduB groundfor dissolu-

tion before expiration of term. A & B, each contributed $4,000 to a
partnership fortwenty-five years, to manufa(fture lead-pencils . Within
a year the business proved a failure, although A had advanced $200,

000. B bought materials in excess, secretly carried off stock and
sold it, suffered judgments against the firm, and had its assets taken

by execution without A's knowledge. A refused to advance more
capital, and B had none. A obtained injunction, and B moved to dis-

solve it.—InjunAion continued, and receiver appointed. Profits, the

objedt of partnership, couldn't be made without capital or co-opera-

tion of partners. B's misconduft an independent ground. A also

entitled as a creditor, as he couldn't sue at law. Seighortner v. Weis-
senborn, 5 C. E. Gr. 172, N.J. (1869).

10. Insolvency ofpartner groundfor appointment of receiver. A&B
dissolved, and A enjoined B on charge of fraud and of insolvency,

and asked for receiver. B claimed to have advanced $20,000, but

was unable to show items, though he kept books.—Appointed. B's

insolvency sufficient ground for appointment of receiver, and his

suspicious claim additional reason. Randell v. Morrell, 2 C. E. Gr.

343, N. J. (1866).

11. Lunacy of one partner gives either partner the right to dissolve.

A&B went into partnership for a term of fourteen years, either part-

ner to have the right to dissolve, on notice, at the end of seven years,

viz., March 31, 1874. A became insane. B gave notice of dissolution

542



Pt. 3, Ch. r. Dissolution. §174.

September 17, 1873, but, on 28 March., 1874, withdrew the notice.
Subsequently, A, by his next friend, brought bill to dissolve and for
a receiver, on the ground of A's permanent insanity. Defence : A
has not been judicially declared a lunatic.—Decree. B could not
withdraw his notice of dissolution ; but ifhe could. Equity would still

decree dissolution in the interest of a lunatic, and appoint a receiver
pending the appointment of a committee. The sane partner has no
right to sole control where lunacy of the other intervenes to alter the
position of the parties. Jones v. Lloyd, I,. R. 18 Eq. 265 (1874).

12. Absconding partner not necessarily co-defendant. Attachment on
mesne process creates lien. A attached B, debtor of C & D, and
effedted service upon C, who then took benefit of insolvent law. D
absconded.—Creditor's lien by attachment cut out assignee. D's ab-
sconding justified suit and judgment against C alone for firm debt.
Thomas v. Brown, 10 Atlantic Rep'r 713, Md. (1887).

1I74.

W:\t remelig of o partner for a Mssolutton laastii h-a l)t3 :o-

portner before tl)e term \)<X5 eitptreb \s an action for tl)e injurg.^

He may recover damages for the breach of the con-

tradl, and they will be measured by the profits made
during the preceding months of the partnership, and

not mitigated by the plaintiff's profits made in a new
business begun before the term expired.^

I. But subjedl to adlion for damages, a partnership for

a term may be dissolved at will." Article entitled:
" Power of partner to withdraw at will from partnership

entered into for a definite period," by Benjamin F. Rex,
Esq., 23 Am. Li. Reg'r 6^9, 1884.

a. Partnership for term may be dissolved at will. Local item suffi-

cient notice for non-customer. B & C made in July a contra<5t for

partnership business as jewelers, at Ishpennig, for one year, and
began busmess in August. At end of Odlober, B took possession of
stock, and had item put in local column of newspaper announcing
dissolution. C subsequently bought merchandise in Chicago of A,

who had no previous dealings with the firm, and gave him note in

suit for price.—Judgment for B. Dissolution at will, in spite of

term. Notice sufficient. Solomon v. Kirkwood, 55 Mich. 256 (1884).

2. Damagesfor dissolution. By articles, three months' notice required

for dissolution. B dissolved without notice, and A sued for damages.
—Recovered. Measure of damages prospedtive profits of past six
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months, and not mitigated by A's profits in another business during
the three months. Bayley v. Smith, lo N. Y. 489 (1853).

-O-

CHAPTER II.

HOW DISSOLUTION IS BROUGHT ABOUT.

§175.

Notice of Mssolntion imtst be %imn, acept xo[\tn taastii bg

imtl)/ in orkr to tcrniinatt a portiwr'o mfixtb outl)orita to

bini l)i3 10 -partner.^

No special form of notice is fixed by law, but any

information given for tbe purpose and understood to

be intended for notice,.will answer tbe requirement.'

Need not be by publication or advertisement.^

1. Dissolution by death requires no notice. Prior to the death of a
partner the firm ernployed the plaintiff to furnish iron -work for a
cotton and woollen fadlory. The work was begun in his life-time.

—

A general contradl for work at a given rate is excluded, as it might
be indefinite in amount. The deceased partner's estate is liable for

pending work, if specific in character, until the job is completed
under a contrail entered into during his life-time, but not for any
other contradl entered into by his partners on behalf of the firm.

Caldwell v. Stileman, i Rawle 212, Pa. (1829).

2. Note given by partner tofirm, creditor without notice ofdissolution,
binds a partner. After dissolution, B gave note in firm name of B &
C to A, who had no notice of dissolution. Defence by C : B's au-

thority ceased at dissolution.—Judgment for A. Note charged B,

because no notice of dissolution. Clement v. Clement, 35 N. W.
Rep'r 17, Wis. (1887).

3. Notice of dissolution need not beformal. Jud^e charged that casual

conversation in the street was not notice of dissolution, unless un-
derstood to be intended for notice.—Reversed. Any adlual notice is

sufEcient. Davis v. Keyes, 38 N. Y. 94 (1868).

Assignment for creditor by surviving partner, exceeds hispower,
but cannot be attacked collaterally ifapproved by court. B, partner of

C & D died, making E his executor. C & D assigned for creditors

in a Louisiana court, which accepted assignment and appointed F
syndic. A attached stock in United States Marshal's custody for
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firm debt. F applied to dissolve attachment, and E joined in oppo-
sition.—Dissolved. Surviving partners have no power in Louisiana
to dispose of firm property which is held in common by executor
and survivors ; but decree accepting assignment a judgment which
could not be collaterally attacked. Tua v. Carriere, 117 U. S. R. 201
(1886).

4. Note to Uhl V. Harvey, by W. W. Thornton, Esq., 21 Am. L.
Reg'r 127 (1882).

§176.

3[l)e kiub of notia xiarm m\\) tl)£ class of persons to be no-
tified).

They may be classified as follows : First^ The
new customers. Second^ The old customers. Third^

The customers of particular partners.^

An advertisement at the place where the business

is carried on, is suf&cient notice for persons who have

had no dealings with the firm.^

1. The lease by a firm is not a trade contradl, and
charges only the adlual occupants.
Retiring partner not bound to notify lessor. A let premises for

three years to B, C & D, with option to renew. During the term, D
sold out to B & C. Then C sold to F, who formed a new partnership
with B. They held over one year, and then gave up the premises to

A, who refused to accept the surrender, and sued B, C & D for the
rent, as upon a renewal of the term.—Judgment for C & D. By dis-

solution and departure, C & D freed themselves from liability or
connexion with the premises for more than the expiring term. By
receipt of rent from B & E, A acknowledged a change of tenants.

James v. Pope, 19 N. Y. 324 (1859).

2. As to strangers they are not entitled to any personal

notice of the dissolution, but are bound by the fadl.

They could not rely upon information obtained by en-

quiry, that the defendant was a partner.*

a. New customer can't hold retired partner, though dissolution made
without advertisement, and business continued with an incoming
partner of the same name. B & C dissolved, and notified all cus-

tomers, but did not advertise the dissolution. B's son took his place,

and the new firm continued the business as B & C, using the bill-

heads with B, Sr.'s, name on them. A, who knew nothing of the

bill-heads, inquired of neighboring firms, and was told that B, Sr.,

was the partner. A sued B, Sr., upon a firm note, taken from C, for

545



§177- Dissolution. Pt. 3, Ch. 2.

merchandise sold to B& C, in reliance upon this information ; B, Sr.,

defended.—Not liable. Cook v. Penrhyn Slate Co., 36 Ohio 135

(i88o).

Notice of dissolution published and sent to customers sufficient to

tertninate partnership. Dissolution of B & Co. was published in

London Gazette, and the notice sent to all the customers of the firm.

C, a partner, carried on business as B & Co. A sued B on draft of

new firm of B & Co.—Not liable. Publication gave sufficient notice

of dissolution. Newsome v. Coles, 2 Camp. 617 (1811).

§177.

(Eitstomcre of tl)c firm must l)aoe attual notice of i\)t btsso-

lutton.^

Tlie only safe course would be to send a circular to

tlie customers, and get an acknowledgement of its

receipt, as adlual notice must be brought bome to

every customer of tbe firm. Mailing a copy of tbe

advertisement, announcing the dissolution, would be

prima facie notice; but if the receipt of the advertise-

ment were denied, proof of a(?lual notice would be

necessary, in order to exonerate the partner for the

adls of his co-partners since the dissolution.^

A customer is one who deals diredlly with the firm.

The purchaser of firm paper is not a customer, and

the habit of discounting firm paper does not make
him a customer.'

Customers dealing with the firm upon the credit

of a person who suffered himself to be held out as a

partner, must be notified.* The other customers of

the firm could not hold him, either with or without

notice.^

I. Notice ofdissolution must be brought home to old customers. A &
C were partners as stone-masons. A sold B quarrying tools to be
paid for with stone. B afterwards delivered the stones to A, who ac-
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cepted them, and used them for his own purposes. Before B deliv-
ered the stones, the firm dissolved, but B never received adlual no-
tice. A & C brought assumpsit against B, to the use of C, for the
price of the tools. A letter was oftered in evidence, announcing the
dissolution, mailed to the address of the defendant, a customer, who
had previously dealt with the firm, and no return of the letter from
the dead-letter office. Notice by post is restiided to commercial
paper, and don't extend to other business relations. With corrobora-
tive evidence it might be sufficient for jury to infer aflual notice, but
nothing short of aftual notice will exonerate partners.—Judgment
reversed. (Sharsvi^ood, J., dissented from the point as to notice of
dissolution). Kenney v. Altvater, 27 Smith 34, ta. (1874).
ABual notice of the dissolution is required to etery customerof the

firm. The father was in a firm, and his son was a<Sling in his place.
The father bought out the other members, and gave the business to
his sou, who adled as he had previously. Ihe firm name was changed
from Newcomet & Co. to W. N. Newcomet, but the creditors of the
old firm relied upon its continuance and did not observe the change
in the checks.—^They were entitled to notice, though a stranger
would not have been. Newcomet v. Brotzman, 19 Smith 185, Pa. (1871).

2. Mailing advertisement not notice of dissolution ifreceipt denied.
B, C & D, trading in Toledo as B, C & Co., employed E as purchas-
ing agent in Detroit. D retired, published dissolution in Detroit,
and mailed advertisement to F. B & C continued to employ E, who
swore he never received it, and gave him a note for services, subse-
quent to dissolution. He endorsed to A, who sued the three. D's
defence: Mailing advertisement sufficient notice.—Recovered. No-
tice to old customers must be adtual. Mailing affords presumption
which is rebutted by denial. Austin v. Holland, 69 N. Y. 571 (1877).

3. Purchaser of ^rm. paper from a third person^ is not a customer of
the firtn, and is entitled to general, not personal, notice of dissolu-

tion. B retired from the firm, B, C & Co., without advertising disso-

lution, B gave accommodation note, in firm name, to D, who knew
of the retirement. A, who had previously bought the firm's paper,
discounted the note for D. A sued B, C & Co.—Judgment for A.
Though prior dealings in firm paper did not make A an old customer,
he was entitled to general notice by advertisement. City Bank o(

Brooklyn v. McChesney, 2o N. Y. 240 (1859).

4. Notice of dissolution necessary to prevent _firm's incurring liability.

B & Sons, who ran a stage line, dissolved in 1825, but the members
retained shares in the company, which continued the business. B
requested gate-keeper of A to pass stages over turnpike, and charge
toll to B & Sons. A rendered account to B & Sons for 1825 and 1826.

B died, and A sued sons as surviving partners, and obtained verdidt.

—Sustained. Plaintiff had no notice of dissolution. Princeton &
Kingston Turnpike Co. v. Gulick, i Ha,rr. 161, N. J. (1837).

The name of a partner in the firm designation is an
announcement which every customer of the firm relies

on as a representation of membership.
Ostensible partner must give aRual notice of dissolution, even to

customers who did not know of his connexion with thefirm. B & C
signed certificates, as bankers, in State Department. In 1865, C sold

out to B. Dissolution was noted on the certificate, and advertised.

A made deposits before and after dissolution, and rate of interest was
increased on both in 1870. A, who received no a(ftual notice of dis-
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solution, hearing that C had been a partner, sued him for principal

and increased interest. Defence:' Publication equivalent to notice.

Increase in rate of interest on previous deposit unauthorized, and
subsequent deposits B's sole debt.—Recovered. C having been an
ostensible partner, liable after dissolution, because he failed to give

acftual notice. Howell v. Adams, 68 N. Y. 315 (1877).

5. A new customer cannot charge a partner after dissolution. B en-
tered at a Trenton banking-house, signatures of B & C, to give his

brother, C, credit, in 1843. C kept a country store on land near
Trenton, but broke up business, and shipped his stock to Philadel-

phia. Eleven years afterwards, he drew a note in name of B & Co.,

and had it discounted by bank A, in Philadelphia. A sued B. De-
fence; No partnership.—Had there been a partnership, A was not a
customer, and not entitled to notice of dissolution. F. & M. Bank v.

Green, l Vr. 366, N. J, (1863).

-O-

CHAPTER III.

THE EFFECT OF DISSOLUTION.

§178.

Wc\t bt00olution /^r se puts an fiib to a partner's autl)oritg

to binir |)is to-partntrs.^

As a partner's autliority continues until dissolution,

it is necessary to prove a dissolution, in order to take

away the partner's right to continue the business. If

the business is broken up by a sale of the stock and

a removal from the city of one partner, the remaining

partners can bind him by commercial paper. The

suspension might be temporary, although succeeded

by another firm at the old stand.^

A partner, upon dissolution, is fundus officio,^ and

has no authority to charge his co-partners by a con-

tradl. If he made a firm note in order to raise money
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to pay firm debts, the other partners would not be

liable on the note, even if the proceeds were expended
in paying the firm debts. By a dissolution the part-

ners do not become simply joint debtors, or joint cred-

itors, but remain partners as to past transadlions, and
third persons are entitled to treat them as such.'* The
change in their position affeAs only future adls,

whether entirely new or modification of former trans-

aAions.^

He could not admit a firm debt already barred by
the statute of limitations, or restore a firm obligation

by his acknowledgement.^ Nor would part payment
by a joint debtor affedl his co-obligor.'^

1. A dissolution by a sheriff''s sale revokes the mutual agency, and
neitherpartner can deprive his co-partner of the statutory protedlion
by an acknowledgement of the firm debt. B & C, partners, bought
flour of A, and gave firm note for the price. Firm was sold out by
sheriff, in 1852. In 1855, B renewed note to A in the firm name.
About i860, A sued B & C. Defence by C : Statute of limitations.—
Judgment for C. Execution dissolved the firm, and no assets for
liquidation. B's authority had expired. Reppert v. Colvin, 12 Wright,
248, Pa. (1864).

After dissolution appearance ofpartnerfor his co-partner is not
binding. After A & B dissolved, B authorized attorney to enter ap-
pearance for firm in suit by C ; who obtained judgment. A & B
brought bill to avoid judgment.—Dismissed as to B. Judgment
opened as to A, who was let into a defence. Templar v. Bank, 26
Fed. Rep'r 580 (1886).

2. Notice of dissolution not imputed to creditor. B & D, at Portland,
succeeded B & C in business, and entered colle<ftions and payments
made for B & C in their books. A's bank, which had discounted B
& C's note on loth May, 1834, sued on the last renewal, dated 28th
Odtober, 1836, which E endorsed for accommodation, and the bank
discounted. At the trial, the judge imputed knowledge of the disso-

lution to E, who endorsed the renewal, but not the original note, and
to the bank. The transfer of business would not escape anybody in

Portland.—Error. The court could not infer the fa6t of dissolution,

and the knowledge of it must be brought home to the taker of the
original note. The business might be only suspended, and did not
continue for liquidation. B, as liquidating partner, could make the
note. Brown v. Clark, 2 Harris 469, Pa. (1850).

3. After dissolution, partner cannot bind his co-partner by admission.
C sold out to B, who gave note to A in name ofB & C. A sued on
the note. Defence by C : Dissolution, and notice to A. On trial A
called B, who testified to dissolution and notice to A before note was
given. In rebuttal: A read in evidence an unsigned paper in B's hand-
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writing, stating that A had no notice of dissolution when note was
given. Judgment for A.—Reversed. Paper incompetent to bind C,
as an admission, because B's authority ceased upon dissolution;
incompetent to contradidl B's testimony in chief, because A could
not impeach his own witness. Nichols v. White, 85 N. Y. 531 (1881).

4. A partner may negotiatefirm paper with stranger's accommodation
endorsement until dissolution, and afterwards if no notice. B en-
dorsed blank form of promissory note for C & D, partners for term
of three years. B brought bill for dissolution, and C answered that
he too wished to dissolve. Then C filled up form as a firm note, and
delivered it to A for a firm debt. B's defence : Firm dissolved by
answer, and C no authority to make note.—^Judgment for A. No
dissolution until decree, and B liable in either event, unless A knew
that endorsement was made for the benefit of C & D as a going firm.

Smith v. Mulock, l Roberts 569, N. Y. (1863).

Creditors with notice of dissolution cannot hold thefirm on a note
made by an other than a liquidating partner. A partnership asso-

ciation carried on a country store as "The Farmer's Union," and A
sued the company on a note given by B, a member, for money lent
and used to pay its debts. Defendants offered to prove a dissolution

with A's knowledge of it, and that B was not liquidating partner.

Rejected and verdiA for A.—Judgment reversed. Without authority
conferred by the co-partners, no member of the dissolved firm, ex-

cept the liquidating partner, can bind them even for a settlement of
the business. McCowiu v. Cubbison, 22 Smith 358, Pa. (1872).

5. After dissolution eitherpartner may colleH firm claim. C retired

without selling his interest, and settled firm claim of jSi, 525 against

D for $700. A became receiver, and sued T> for whole sum, alleging

that B had notice of C's retirement.—Judgment for A for {125.—No-
tice immaterial. C not having sold his interest, might colledt firm

claim. Jury found settlement fraudulent to extent of JS125. Fettretch

V. Armstrong, 5 Rob. 339, N. Y. (1868).

Demand o/" onepartner on firm note sufficient. B & C gave firm

note to A, with D as endorser. No place of payment named. Firm
put in bankruptcy. Notary made demand at last place of business,
and of B personally. A sued D. Defence : Should have made de-

mand of C also.^—Recovered. If co-makers, not partners, demand
must be made of all ; but if partners, demand of one sufficient. Gates
V. Beecher, 60 N. Y. 518 (1875).

Partners may divide claims, and, if debtors assent to severance,

one partner may sue alone. On dissolution , debtor to firm which
divided its claims between the partners, A & B, promised to pay A.
He sued for the debt.—Entitled to recover. Blair v. Snover, 5 Hal.

153, N.J. (1828).

Partners may sever obligation to pay creditors, and they will be

bound by the severance. B & C, partners. B retired, and sold out for

JS700, to C, who took the firm assets of j59,ooo. Each agreed to pay
his half of the firm debts, which were about $1,500, Cbelieved him-
self solvent, but it appears after about five months that he was in-

solvent at the time. A, appointed receiver of B & C, and also of C,

applied to set aside chattel mortgages and assignment for his credit-

ors.—Judgment for defendants. Sale in good faith a severance of

assets, and agreement of each partner to pay half the debts a sub-

stitute for his equity. Stanton v. Westover, loi N. Y. 265 (1886).

6. Partner's acknowledgement of debt not binding on co-partner after

dissolution. B & C gave note to A, in l8i5, and shortly after dis-
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solved. In 1824, A sued on the note. B pleaded Statute of Limita-
tions. C let judgment go by default against himself, and testified on
trial that the note was due and unpaid.—Judgment for B. Levy v.

Cadet, 17 S. & R. 126, Pa. (1827).

7. Partial payment by partner after dissolution and notice, does not
toll Statute ofLimitations against co-partner. B & C gave note to
A in 1864. Partnership dissolved in that year. A received notice of
the dissolution in July, i858. C made payments on account of the
note, in June, 1868, July, 1870, and November, 1871. In 1876, A
brought suit on the note. Defence by B : Statute of Limitations.

—

Judgment for B. Mayberry v. WiUoughby, 5 Neb. 368 (1877).

§179.

ISpon a ibissolution, tl)e \mX title 10 irbibeb into separate

titles.

But the dissolution must be consummated. When
a contract is made to divide the assets, and it is fol-

lowed by a separation of them into lots, neither part-

ner acquires title until the contradl is executed. Each
partner must deliver one lot to the other.'

I. Konigsburg v. Launitz, supra \ loi, n. i.

Firm, title not changed into separate ownership until agreem.entfor
dissolution executed. A & B, jewelers, agreed to dissolve partner-

ship, and divided the assets between them. B refused to sign agree-

ment, and A obtained injundlion, but B sold assets, and refused to pay
proceeds to receiver. On attachment for contempt, B claimed to have
sold only his separate property.—Committed. Title to firm prop-

erty not superceded until agreement executed. Fitzgerald v. Christl,

5C. E. Gr. 90, N.J. (1869).
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CHAPTER IV.

THE APPOINTMENT OF A RECEIVER.

§180.

(?[lic appointment of a vcttivtr in not a neressarp tonatquence

of a tiiasolution bg jobicial liuvte.

Unless cause is sTiown why the business should be

taken out of the hands of a partner, he will be al-

lowed to wind up the business on account of his ex-

perience and of expense saved to the firm.'

Sufficient ground to displace a partner, who is

entitled to administer, is a pre-requisite for *he ap-

pointment of a receiver. Unless he adls in bad faith,

violates his agreement, attempts to break up the busi-

ness, or is insolvent, his right will not be taken away.^

Bad faith or fraud will deprive him of the right. A
partner, like any owner, may prevent waste by a co-

partner.*

If the court cannot effedl a liquidation by one part-

ner, or the business itself should be continued in

order to preserve a valuable good-will, the partners

are given a chance to compete for the business, which

is sold to the highest bidder. The assets are valued

according to what they are worth to the partner con-

tinuing the business at the old stand."

I. Appointment of receiver not made, of course, against will ofcapi-

talist partner. A & B, partners at will. B advanced capital, and
business carried on in his name. A enjoined B from excluding him,
and demanded appointment of receiver. B denied exclusion.—In-

jun<5lion dissolved, and appointment refused. No reason for taking
business out of B's hands. He owned the capital and stock, and,
therefore, reason for appointment of receiver, i. e., equal rights of
partners don't apply. Cox v. Peters, 2 Beas. 39, N. J. (1S60).

Unprofitableness of business ground for dissolution, but notfor a
receiver. A enjoined B and asked for appointment of receiver. B
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denied cause for injunftion, and claimed right to settle up business
himself. Injundtion dissolved, and appoinmfent refused. If business
unprofitable, expense saved by partner's liquidation. Moies v. O'Neill,
8 C. E. Gr. 207, N. J. (1873).

2. Birdsall v. Cole, supra \ loi, n. i.

No receiver appointed unless partner has violated agreement. B
owned site, and sold half to A, and they built and furnished a paper-
mill. A enjoined B, because he sold paper on own account, refused
information, and carried off firm books. B explained that A gave
him a mortgage for f40O, but finding on statement of account that
debt was Ji.ooo, agreed to let B sell goods on own account, to make
up balance.—^Appointment of receiver refused. Parkhurst v. Muir,
3 Hal. Ch. 307 (1848). On reference to master, he is limited to account
since settlement, unless bill amended to pray account from begin-
ning. 3 Hal. Ch. 555, N. J. (1849).

3. Evidence ofpartner"s intention to break up business groundfor ap-
pointment C)f receiver. A enjoined B, his co-partner, who transferred
his separate personal property to his son, and gave notice of the trans-
fer to a commercial agency, with intent, A alleged, of impairing firm
credit, and A asked for receiver.—Appointed. Other fa<3:s, not denied,
also showed B's intention to break up the business. Sutro v. Wag-
ner, 8 C. E. Gr. 388, N. J. (1873).

Conversion offirm assets and withholding inform,ation, ground
for appointment of a receiver, if believed. A charged that B con-
verted assets to his own use, while A was insane, withheld informa-
tion, and did not keep correft accounts. B denied A's insanity, and
all fraud.—Fadts supported A's equity below, B's defence above.
Doughty V. Doughty, 3 Hal. Ch. 227, N. J. (1848).

4. Injuniiion by co-owner to prevent waste, and securityfor his share
of rents. A & B owned a printing-ofiice. B used it for printing paper.
A brought bill for division, or sale of property, an accounts of rents

and profits, and injundtion against B's injuring premises.—Injundtion
to prevent waste and security for rents from B. Low v. Holmes, 2

C. E. Gr., N.J. (1864).

5. On dissolution court will compel partners to bid for the stock and
good-will. Brothers in partnership fell out, and business couldn't be
condudted with comfort or advantage. The court below appointed a
receiver.—Reversed. The Supreme Court, in order to preserve the
business established by the joint enterprise and contribution, gave it

to the highest bidder. Slemmer's Appeal, 8 Smith 168, Pa. (1868).

§181.

(Sfje appointm£nt of a rittixjer is a matter of course against tlie

reiiiee of a portner's sl)are.

The vendee was never seledled by the plaintiflf, and

has no claim to manage the business.*
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The vendee of a partner has less right than his

vendor to ask for the appointment of a receiver, as he

buys only a right to compel a settlement, and not a

right of joint control f but if he made out a sufficient

ground for the appointment the court would put a

receiver in the defendant partner's place.

1. Appointment ofreceiver, ofcourse, againstpartner's vendee. A &
B agreed to manufaAure cotton, and to contribute equally. They
bought mill for ;Ji,ooo. A paid f6oo, B $12$, and agreed to make up
difference. B sold out to C, who knew B had not paid up his quota.

C claimed 1-2, and took possession of and manufadtured shingles. B
was insolvent, and C refused to pay any debts. A enjoined him, and
asked for a receiver.—Appointment. A plain case. Heathcot v. Ra-
venscroft, 2 Hal. C. 113, N. J. (1847).

Van Rensalaer v. Emery, supra § loi, n. i.

2. Purchaser ofa partner's interest no better claim to injunBion or re-

ceiver than a partner. A, B & C, manufafturers under a patent. Firm
property worth J2i,o0o, liabilities |i6,ooo. B had put in and drawn
out |io,ooo, and C had withdrawn f 1 8,000. Judgment obtained against

C, and his interest sold by sheriff to A, for J30. A asked injundtion

and receiver.—Refused. Though sale dissolved partnership, B might
settle up business. His charge, that A was not a bona fide purchaser,
and that he conspired with C to break up business, to deprive B of
patent, would prevent aid to them by chancellor. Rentou v. Chap-
lain, I Stock. 62, N. J. (1852).

§182,

^ partner tnag forfeit t)is rtgl)t to tl)£ oppotntment iDf o re-

itxotx bg lacljts.

Unless the application is made at once upon the

happening of the cause, the plaintiff is deemed to

have waived his right to insist upon it as a ground

for the appointment.*

I. Laches deprives comblainant ofright to appointment ofreceiver. A
brought bill against B, April 9, and notified him of application to be
made for receiver, April 16. Counsel agreed to let the matter go over,

and A notified B, July 31, of renewal to be made August i. B required
adequate notice—Refused. Delay a ground for non-appointment.
Tibbals v. Sargeant, 1 McCart. 449, N. J. (1862).
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CHAPTER V.

LIQUIDATION.

§183.

(![l)£ onlg taag to binb the partners after iitssolution is bg

proof tl)at tl)e partner is eutitleb to keep tl)£ firm in existence for

tl)£ purpose of settlement.

This is the fundlion of a liquidating partner.

I. McCowinv. Cubbison, supra \ 178, n. 4.

Soliciting trade from receiver an interference. B appointed re-
ceiver of A & B. A's son, -who had been employed by firm, took list

of customers and solicited trade, announcing appointment as a break-
up of the firm business.—Committed for contempt in interfering with
receiver, -who kept the business as a going concern. Heln.ore v.

Smith, 25 Ch. D. 449 (1885).

§184.

(Elie liquibating partner l]as tlie firm's eapacitg to bo tuljat is

requisite for o settlement of tl)e business.

He is the firm for liquidation. He may sell on

credit.^ As he continues the firm for liquidation, he

may exert the firm's discretion.^ Commercial paper

is an incident to the liquidation.' He can make a

chattel mortgage where the seal is treated as surplus-

age.^

In New York the liquidating partner is denied the

capacity to make commercial paper. From the limita-

tion of his power, it resulted that his note merged the

firm debt and precluded the creditor's recovery against

the other partners.' Blsewhere a note in his name is
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simply ambiguous. The form is not notice by con-

strudlion of law of an individual transaction, but the

charadler of the paper is a fadl for the jury.* The
note might be in his capacity of liquidating partner,

when the firm would receive the proceeds, or it might

be his individual contradl, which both parties intended

as a substitute for the firm contradl.

1. Liquidating partner may sell on credit. On dissolution of a firm,

composed of A, B, C & D, carriage makers, C & D were made liqui-

dating partners. They sold a carriage to a hack-driver on credit.

A & B surcharged them with the loss incurred by this sale. No cus-

tom of the firm was proved of making sales on credit, and although
occasional sales were so made, a chattel mortgage or lease was ordi-

narily taken, where the law permitted it, as security.—Surcharge
stricken out. The liquidating partner's discretion is unlimited in

making a settlement of the business. Although an error of judg-
ment, the sale on credit was made in good faith. Petry's Appeal, ii

W. N. 512, Pa. (1882).

2. Survivingpartner may exert an option to renew a lease to thefirm.
A & B, partners, took a lease for three j-ears from C, with an option
to renew for two years. B died, and A exerted the option, but C re-

fused to extend the term, and A sued for breach. Defence : A could
renew only as a partner, and by so doing he would be enabled, after

dissolution, to charge the firm for rent.—Judgment for A. He suc-

ceeded to all firm rights, and his relations to B's estate do not con-
cern the lessor. Betts v. June, 51 N. Y. 274 (1873).

3. Partnership without a term is at will. A partner need not con-

tribute for stock taken by his co-partners in a corporation projected
with his concurrence, to develop thefirm^s interest. After dissolution

a tiavtner is not trusteefor his co-partners, unless he makes profits by
IransaBing the same business. Partner may discountfirm paper to

repay his advances. A, B & C, partners, sold half a patent right for

New York and New Jersey, to D, and agreed with him to form a cor-

poration for working the territory. D arranged with B & C to assess

the price which he paid, upon each, according to his share of the corpo-
rate stock. The projeA fell through. A retired from the firm, and
bought up D's half, and also the firm's half of an independent claim-
ant from the original patentees. A did business in New York and
New Jersey, but at a loss. To repay his advances to the firm, he had
its notes discounted, and charged it with the discount. A brought
account against B & C.—As duration of the firm was not fixed, A was
not liable for breaking it up. He could not be charged the price he
paid for C's half of the patent right, nor could B & C be allowed the
amounts which they subscribed to the projedted corporation. The
discount paid by A was allowed. Fletcher v. Reed, 125 Mass. 312
(i88i).

Partner's denial of liability on commercial paper made in firm
name, puts burden on plaintiff. B & C dissolved, and by notice au-
thorized either partner to use the firm name in liquidation. B took
in settlement from D, a firm debtor, a note payable to the order of
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B & C, in liquidation, and endorsed it in like manner to A, who
sued B & C, as endorsers. Defence by C : Endorsement not made in

liquidation. Charge : Burden of proof on C.—Reversed. On denial
of liability, burden of proof on A. Woodson v. Wood, 37 Alb. Law
Journal, 389 Va. {18S8).

4. Partner may bind firm by a chattel mortgage after dissolution, if
mortgagee has notice of it. B made a note, and executed a chattel

mortgage, in B & C's name, to E, for a firm debt, November, 1877.
The firm dissolved in 1876. In December, 1877, C sold to D horses,
which had belonged to the firm. A, E's assignee, for value, replevied
the horses. Defence: Note and mortgage made after dissolution,

without C's knowledge, and after title to horses had vested in C.

—

Recovered. B could bind firm by a chattel mortgage, because the
seal is surplusage, and as Ehad no notice of the dissolution, he could
rely upon B's authority. Woodruff v. King, 47 Wis. 261 (1879).

5. SatisfaElion offirm debt by individual note of liquidating partner.
B, as liquidating partner of B, C & D, gave A his individual note
for a firm note, which B took up and destroyed. He credited him-
self on the firm books with the payment of the debt. B, not paying
in full, A sued B, C & D for the balance of the original claim.

—

Judgment for C & D. A took B's note in satisfadlion of the firm
note, and the change of debtors was sufiicient consideration for the
substitution. Waydell v. I<uer, 3 Denio 410, N. Y. (1846).

6. Jury must find whether note of liquidating partner was given on
firm or on separate account. B, C & D dissolved in May, and ap-
pointed B liquidating partner. He made in August, but ante-dated,
notes in his name, payable to the firm, and endorsed them in its

name. A, who discouuted them, had no previous transadlions with
the firm. The evidence was conflidling as to the proceeds. A sued
all, and C and D made defence. Court charged for defendants, be-
cause form of commercial paper was notice to A of an individual
transacftion.—Reversed, The appointment of B as a liquidating part-

ner made his individual name ambiguous, and if used for the firm and
proceeds of notes went in liquidation, C and D were bound. Court
could not take the question away from the jury, I/loyd v. Thomas,
29 Smith 68, Pa. (1875).

§185.

If no Itquiibating partner is appointed, ang partner lulja con-

tinues tl)e business wu binb l)is to-portners for a liquiiiation.

As the partners could prevent any co-partner from

continuing the business except by their authority or

appointment, his adling will bind them.' In Pennsyl-

vania, giving commercial paper is an incident to the

liquidation.''

557



§186-7. Liquidation. Pt. 3, Ch. 5.

1. When no liquidating partner appointed, either partner may aB.
A & B, partners. After dissolution B compromised firm claim against
C. A&BsuedC. Defence: Compromise and release. Reply: B's
authority ceased with dissolution.—Judgment for C. There being no
liquidating partner, either might a.Qi. Hawn v. Land & Water Co.,
i5 P. Rep'r 196, Col. (1887).

2. Unless partnersprevent co-partnerfrom adling as liquidating part-
ner, they will be bound by him, although they did not appoint him.
B, C & D sold their works, ceased business and dissolved in the spring
of 1873, without appointing a liquidating partner. D was also partner,

managing diredlor and member of discount committee in banking
firm ; A, which discounted two notes for D, made by and to him in B,

C & D's name, and endorsed by him, and a third note, endorsed by
D, in B, C & D's name ; all made and discounted in 1875. A sued B
and C.—Recovered. As the charge denied A's right to recover, un-
less D was liquidating partner, verdidl settled that defendants knew
D adled as such, and did not objedl. Fulton v, Central Bank of Pitts-

burgh, II Norris 112, Pa, (1879).

§1S6.

©lie rigf)t to liquiiiate tl)e busines© passes mitl) tl)£ ntiring

pavtiur's mttrest.

The appointment of the continuing partner is part

of the security for his advance of the retiring part-

ner's interest in the firm.^

I. Right to liquidate by contraB. A advanced to B, retiring partner,

his capital, and agreed to assume the debts, coUedt the credits and
make a settlement. B, for value received, released C, a firm debtor,

who had notice of the dissolution. A sued C, and he set up the re-

lease.—Recovered. B's assignment of interest until settlement, as

security for advance and assumption of debts, carried his right of
control. Gram v. Caldwell, 5 Cow. 489, N. Y, (1826).

§187.

^\\t potoer of settling up tlje business, if committed to o

stranger, is reootable, as it is not toupleb m\\) an interest, tut)ile

tl)e potuer of a liquiiiating portuer is ivreDotable.
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The distinAion. between making a partner and mak-

ing a stranger the agent for liquidation, reveals itself

in the release of a firm debtor. If made by a partner,

it revokes, by implication, the agent's power ;^ but it

does not affedl the liquidating partner." On the con-

trary, the release itself is void, because the co-partner

usurps the prerogative of the liquidating partner, who
is the firm, for a settlement of its affairs.'

1. Stranger's right to liquidate revocable. Upon dissolution partners
appointed A, a stranger, by an irrevocable power of attorney, for

liquidation. A sued a firm debtor, who set up a release by B. Debtor
had notice when he took the release of the dissolution, and appoint-
ment of A.—No recovery. Authority, though in terms irrevocable,

was revoked by release, because power not coupled with an interest.

Napier v. McLeod, 9 Wend. 120, N. Y. (1832).

2. Gram V. Caldwell, supra \ 186, n. i.

3. Appointment ofliquidatingpartner irrevocable. Upon dissolution,

B was appointed liquidating partner. A, without cause of complaint,
sought to resume control, or have a receiver appointed.—Bill dis-

missed, because appointment irrevocable. Hayes v. Heyer, 4 Sandf.
Ch. 485, N. Y. (1847).

§188.

(irije liquidating partner is not entitleb to tompensatton for I}i3

scn)ice0.

He is a partner, and no partner is entitled to com-

pensation for his services.^ But he can employ a

clerk, and pay him a salary for services.''

The surviving partner may recover compensation

for carrying on the business for the deceased partner's

estate; but this is no exception to the rule which pro-

hibits compensation to the liquidating partner.' Con-

tinuing the business is not liquidation.

I. Liquidating partner not entitled to compensation, and charged in-

terest on colleltions mingled with his ownfunds. A & B, carpenters,
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eredled buildings in partnership. Each agreed to devote his whole
time and labor to the lyork, and pay his own expenses. On a settle-

ment, A claimed interest on coliedlions made by B, as liquidating
partner, which he mingled with his own funds and used in his indi-

vidual business. B demanded compensation for his services rendered
before the partnership began and after it terminated, B had made
contradts for btiildings and worked on them, before forming the part-

nership with A.—A recovered interest, and B not allowed compensa-
tion. The work already done might have been an inducement for A
to enter into partnership with B, and the firm continues, even after

dissolution, until its affairs are wound up. Dunlap v. Watson, 124
Mass. 305 (1878).

Partners, if appointed receivers, are entitled to compensation only
as such, although the articles stipulate for compensation to the part-
nersfor their services. Plaintiff's attorney in the settlement has no
claim upon thejointfundfor afee. C & D, partners. Articles pro-
vided a percentage to each partner as compensation for his services.

C left his share to two children, A and B, who acfled for all of them.
C's widow eledted to take against his will, and this caused a dissolu-

tion. Court appointed A and D, receivers, at a salary to be fixed by the
master. D demanded compensation according to the articles, in ad-

dition to his salary as receiver. A claimed a fee for his attorney in

winding up the business.—Extra compensation to D disallowed, and
A's attorney no claim. Lennig v. Lennig, 11 W. N. 18, Pa. (1881).

2. Liquidating partner entitled to no commissions for services, but
may pay clerkfor his services. A & B, upon dissolution, made B li-

quidating partner. A brought account, which was refused, and mas-
ter refusedTa compensation, but allowed C fooo for services.—A enti-

tled to 3 per cent, commission on colledtions, and C to nothing.
Hutchinson v. Onderdonk, 2 Hal. Ch. 277, N. J. (1847). On appeal,

C's claim of I500 allowed. Onderdonk v. Hutchinson, 2 Hal. Ch. 632
E. & A. (1849).

3. Though compensation not allowed surviving partnerfor winding
up business, he is entitled to bepaidfor continuing businessfor bene-

fit of deceased partner's estate, and with his reprefsentative' s concur-
rence. The stock in trade ofA & B consisted of patents for weapons,
machinery for manufacturing, and government contradts to supply
them. A died, and B continued the business, in order, with assent

of A's administratrix, to fulfill existing contradts, and made new ones
to work up the stock on hand. A's administratrix brought account,
and B claimed compensation.—Allowed. Though B not entitled to

compensation for winding up the business, he is for continuing it, if

advantageous and with the concurrence of the deceased partner's

representative. Schenkle v. Dana, iiS Mass. 237 (1875).

§189.

(![[)£ general crebttor Ijas a stanbing to lontrol \\\t liquibating

partner.
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The creditor, though, without a judgment, has an

interest in the administration of the assets, as they

constitute a trust fund for the creditors.'

I. Firm creditor without judgment may restrain liquidatingpartner
from, wasting assets. B, after dissolution, ousted C from possession
of firm stock. C asked for account and receiver, but afterwards with-
drew his bill. A, who was a general, but not a judgment creditor

of firm, sought to enjoin B from wasting the assets, and to have a re-

ceiver.—Decree. Firm assets a trust fund for creditors, and undis-
puted claim equivalent to judgment. Dillon v. Horn, 5 How. Pr. 35,
N. Y. (1850).

§190

®l)e Itqnibattng partner totll be bisplaab onlg bg proof of tl)e

n£C£03it5 for o raeiBer.

A partner will naturally have more interest in the

administration of the business than a stranger would

have, and by his services the expenses of a receiver

are saved to the firm.'

I. Liquidating partner not displaced without proofof necessity for a
receiver. A sold out to B & C, who continued the firm business.

They agreed to pay his share, and let him have access to the books,
and coUeft debts. A asked for an account and a receiver, because he
had received no instalment of the price or account of the debts col-

lected. His affidavit set forth that he required possession of the
books, as evidence to prove his case, and that two policies on the
lives of large debtors to the firm would be forfeited if premiums were
not paid promptly. Counter affidavits of B & C : That sufficient debts
had not been collefted to pay outstanding claims, which had been
met by B & C's advances ; that A had access to the books, and had
colledted debts.—Refused. Defendants in possession under agree-

ment with plaintiff, and no mismanagement or denial of access shown.
Defendants had more interest to keep policies alive than a receiver

would have. The expense of a receivership would be an extra bur-
den. Hoffman v. Stembeisser, 11 W. N. 383, C. P. No. 4, Pa. (1881).

561



§191. Marshalling Assets. Pt. 3, Ch.6.

CHAPTER VI.

MARSHALLING THE ASSETS.

§191.

What constitutes the relation, has been the riddle;

but the stumbling-block of partnership is marshalling

the assets. No principle being admitted which would

settle the basis for distribution, the law could be noth-

ing but a chaos. The rule which has finally been

settled in cases of insolvency, is that the firm credit-

ors take the firm assets equally, and the separate

creditors take the separate assets. Each class is, of

course, entitled to its share in any surplus arising

from the fund of the other. The rule has its origin

at law, but has received its greatest development in

Equity.

The theories which have been suggested to account

for the course of distribution in equity, do not go to

the source of the change, and explain the cause which

brought about the departure from the Common law

system. The notion of credit, that as the joint cred-

itors relied upon the firm assets, the separate creditors

looked to the separate estate for payment, is an as-

sumption. It contradidls the experience which im-

putes to every man a knowledge of the law. The
credit would depend upon the estate which the debtor

had. The partners have joint and separate estates,

which are both subjedl to the firm debts. The credit

would, of course, be given in reliance upon both

estates. The partner has a resulting interest in the
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firm after all its debts are paid, and his separate estate,

whick is also subjedl to the firm debts. His creditor

could expedl nothing from the partner's share, until

the firm creditors had been satisfied, and he could only-

share the separate estate with them, unless insolvency-

supervened, -w-hich would give him a paramount title

to the separate fund. The credit given to a debtor is

not the cause of his estate, but a consequence of his

possessing the means to pay the debt.

The Civil law is invoked to illustrate the credit

theory according to which each fund is the inducement

to the credit given to the debtor in his corresponding

capacity. It is true that at the Civil law the creditors

of a particular business had a prior claim to its fund,

but this arose from the analogy to the law of sale in

that system (§108). They obtained this priority not

because they had given credit on the faith of the fund,

but because the sums they had advanced, or the goods

they had delivered, had passed into, or produced, the

fund.

There were instances at the Civil law of credit given

to a particular fund, as, for example, to the peculium

the property of a slave, or of a son who was not sui

juris. In these instances credit must necessarily

have been given to the fund, and not to the individual,

for the slave, or son, was incapable of incurring an

obligation, except in respect of his peculium. Hence,

no reliance can be placed upon this illustration, and

the authorities, as might be expedled, are explicit in

making the distinction between them and the case of

a debtor who is a freeman.^ The credit theory will

never be true in our law until, as in the case of the

peculium., the debtor is relieved from all personal re-
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sponsibility to tlie firm and separate creditors, except

in respedl of tlie different. funds which they respedl-

ively claim,

I. ajiatt^tae: „ ©ontrobcrfcn = Scjifcn be§ Sibtnifc^en ©ibitrec^tS/' 171,

where the authorities are colledled. Supra j io8, n. 4.

§192,

jTtrm trebttora mag reclaim pagment mabe to X\\t separate

trebitors from tl}e firm aaseta.

Upon insolvency, the assets of a firm belong to its

creditors/ Any appropriation of the property to a

different purpose is a fraud upon them. If the part-

ners devote the firm assets to the payment of their

individual debts, they defraud the firm creditors. The
separate creditor could not claim payment out of the

firm assets,'' nor can he retain firm property wrong-

fully diverted to the payment of his claim. The firm

may compelthe restitution of all that the separate

creditor has received from the firm assets.'

I. Surviving partner cannot preferfirm creditor. Partner C died and
B assigned whole stock and lease to D, to manage, sell, and apply
proceeds to his claim against iirm, and the choses in aAion to E in

payment of his claim. Firm creditor A sued B, D & E, to set aside
transfers as a fraud on creditors.—Judgment for A. B could not give
preference of stock, because not sole owner, and law prevents C's ex-

ecutor or administrator from giving preference of choses in adtion,

because though having the legal title and the sole right to sue, he is

a trustee in equity for C's share. Loeschick v. Addison, 3 Rob. 331,

N. Y. (1865).

If all the partners are living and unite in making
a payment or giving security to a firm creditor, the &&
is good, although the firm is insolvent.*

a. Partners, though insolvent, can prefer creditor, and secure him by
chattel mortgage offirm slock. B & C, partners, executed chattel

mortgage on firm stock for %io to A. Firm insolvent. Attachments
issued against B & C. A sued D, sheriff, for seizing stock. Evi-
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dence did not show extent of A's claim.—Judgment for A. Without
proof that mortgage for private debt, or in excess of firm indebted-
ness, court cannot invalidate transacStion. Rothell v. Grimes, 35 N.
W. 392(1887).

2. Firm creditor, who is a stranger, has priority over a partner-cred-
itor, unless stranger relinquishes his prtvi.ege. A & B kept a livery
stable in partnership. C advanced them j!5,ooo, to buy stock, and
took their joint and several bond. A advanced $1,600 to the firm,
and took B's bond. A and C agreed that proceeds of execution issued
by either should be divided rateably. Both obtained judgment, and
issued execution the same day, though A first. A claimed priority.—No right against C, except by his agreement. Linford v. Linford,
4 Dutch. 113, N.J. (1859).
Blackwell v. Rankin, supra, \ 106, n. 5, f.

The priority will be lost if judgment against, firm
assets is given in favor of a separate creditor and no
objedlion be made by the partner in time."

a. Firm creditor, especially if a subsequent creditor, cannot contest a
judgment which gives firm assets to a separate creditor. B, a cred-
itor of D, attached C for his debt to firm D & E before a justice, who
gave B judgment for half the debt. A, a subsequent creditor of D &
E, attached C, who paid A the other half, but he claimed the whole.

—

Judgment for garnishee. Though justice's apportionment of firm
asset illegal, E did not appeal. A could not attack the judgment col-
laterally, even if he had been a creditor at the date of B's attach-
ment. Howard v. McLaughlin, 2 Outerbridge 440, Pa. (1881).

3. Smith v. Loring, supra, \ 126, n. i.

Wherefirm is made liable on its note, given by partnerfor his debt,
the firm's assignee in bankruptcy m,ay provefor the amount against
separate estate. B drew a note in firm name of B & C, had it dis-

counted, and used the money for a private purpose. B died and the
firm became insolvent. A, firm's assignee in bankruptcy, offered to
prove against B's separate estate for full amount of note. Master
cut down claim to the amount of dividend anticipated from firm fund
on account of the note. A excepted.—Report of master afSrmed.
Baker v. Dawbarn, 19 Grant's Ch. 113 (Up, Can.), (1872).

If the withdrawal of firm assets for private use was
made prior to insolvency and in good faith, restitution

will not be enforced in bankruptcy.*

a. open withdrawal offirm, funds by partner not afraud on firm. B
received the proceeds of a firm sale, and after entering same on firm
books, in due form, transferred the item on the books to his individ-
ual account, without his co-partner's knowledge. Firm was solvent
at the time. On insolvency. A, the assignee in bankruptcy of firm,

offered to prove against B's separate estate for the amount withdrawn.
—Disallowed. The withdrawal, though unauthorized, was not fraud-
ulent, because open and not in expectation of insolvency. In re

Hamilton, i Fed. Rep'r 800 (1880).
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§193.

(Jquxtg 'isacs not intfrx)me to settle tl)£ basis of Mstiibntion,

tinkss a conflttt litsts bettuefii tl)£ biffertut ilassts of tvebitors

to 3\]avt in tl)£ ibiDision of tl)£ troo funiis.

If there is but a single fund, no conflidl arises for a

court of equity to adjust, and the Common law pre-

vails, with its theory of a paramount claim in the firm

creditors to the firm fund, and a co-ordinate right with

the separate creditors if there be no firm fund. The

theory enables the firm creditors, if there is nothing

but partnership property, to take it all ; but if there

is no firm property, to participate in the distribution

of the separate estate with the separate creditors.'

The right of the joint creditors against the separate

estate subsists in chancery, in spite of the preference

which equity gives to the separate creditors.^ No
thought is entertained of taking away the joint cred-

itor's right to hold the separate estate for the satisfac-

tion of his debt. On the contrary, the right is as well

established in equity as at law. Unless the exertion

of the right would interfere with the claims of the

separate creditors, it would prevail, and take the es-

tate.'

I. In re McEwen, supra 1 105, n. 3.

A partner's discharge in bankruptcy bars a firm debt if no firm
estate. B & C gave their firm note to A. & was adjudged a bank-
rupt on petition of his separate creditors. B filed a schedule of his

debts, including the note to A, who had not claimed a dividend, but
resisted the discharge on grounds not stated. A's objetflions were
overruled, and B was discharged. There was no firm estate. A re-

leased C from his liability on the note for a payment of less than one-

half, and sued B for one-half. Defence : A's claim was barred by the

discharge.—Judgment for B. There being no firm estate, A might
have proved against B's separate estate ; hence, his claim is barred

by the discharge. Curtis v. Woodward, 58 Wis. 499 {1883).

Firm creditors share in separate estate when there are nofirm as-

sets, B & C were insolvent. The firm estate amounted to fi. 19, which
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was subsequently absorbed in costs. C had no estate. B's estate
amounted to j5l, 177.36. Claims proved against the firm amounted to
|2,200 ; against B'sestate to 11,133.67. The firm creditors ofifered to
prove against B's estate.—Allowed. The rule for marshalling assets
between the separate and firm creditors applies only when there are
two funds. Harris v. Peabody, 73 Me. 262 (1881).
Firm creditors may share in estate of deceasedpartner when there

is nofirmfund. On death of B, A, who was a creditor of B & C,
offered to prove against B's separate estate in the hands of his admin-
istrator. Neither the firm nor C had any assets,—Allowed. Hig-
gins v. Rector, 47 Texas 361 (1877).

2. Equity will not disturb the prior lien of a judgment against the

firm upon separate real estate infavor ofseparatejudgment-creditor.
D sued B & C for a firm debt. C died pending suit, and D recovered
judgment against B. A obtained judgment against B for a separate
debt, and on the ground that B's real estate could not pay both judg-
ments, asked that D should be compelled to resort to the real estate

of C, deceased.—Judgment for D. Securities are marshalled in equity,

only where claims are against a common debtor ; or, perhaps, where
the co-debtor has a claim, for his own^sake, that his associate pay the
joint debt. Not the case with partners, even as to half the debt (as

might be the rule between co-debtors), because the accounts are

undetermined. Only equitable assets are marshalled in chancery.
Equity never disregards a legal priority, and D's judgment against

the firm is a prior lien on B's separate estate. Meech v, Allen, 17
N. Y. 300 (1858).

3. Randolph v. Daly, supra \ 105, n. 2.

§194.

5[l)c equttg of tf)c firm ireliitors rests upon tlje partners' rec-

ognised liability at latu.

The personal liability of a partner for the firm debts

is the foundation of his equity, which enables him to

control the application of the firm assets for the relief

of his separate estate. This equity is not a contrac-

tual right, but is an incident of the relation, and

continues after the contradl of partnership has been

superceded by a dissolution of the firm. The equity

of the firm creditors has been described as a derivative

right, a mere application of the partners' equity.' But

if the partner's equity is founded upon the partner-
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ship contradi, and the firm creditors' equity is a mere

derivative right, then the firm creditor's equity is de-

rived from the contraft between the partners, a conclu-

sion which cannot be admitted at law.^ Both premises,

however, are untrue. The partner's equity, as has

been shown (§ 106), is not founded on contra(?l, but

on liability. The firm creditors' equity is not de-

rivative through the partners, but is original, by vir-

tue of the position given by the law to the joint fund

as the primary debtor.'

The destination given by the partners to the stock

which they contribute to the firni, and employ in the

business, has been called the foundation of the firm

creditors' equity. The statement is true as an ab-

stradlion. The destination is the ultimate cause of

the privilege. The dodlrine of destination, however,

is an equitable principle of modern origin, and can

not consistently be made the basis of an ancient and

acknowledged legal right. Unless the equity had a

support at law, the legal rights of the separate cred-

itors would override and destroy it (§ 107). The part-

ners cannot by a contradl withdraw property from

their creditors. A contrac^t does not bind anybody

but the parties to it.

It is the Common law theory of estates, which ena-

bles the partners to segregate property and deal with

it as a distindl mass, apart from the residue of their

possessions. The traditional method is to create a

joint estate, in analogy to the joint tenancy of land.''

It is by virtue of the joint estate that the partners

trade in a distindl capacity.^ Apart from the estate,

the Common law does not permit a person to adl in a

single capacity (§ 108)

.
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1. Transfer byfirm of its assets to partner ba:rs creditors' equity, and
partner's transfer for past debt a valuable consideration. B & Co.,
indebted to A & Co., and to others, transferred all the firm stock and
credits to B, who had advanced money to B & Co., and he agreed to
pay its debts. B assigned most of the assets to C, his father, for a
past debt. A & Co., who recovered judgment against B & Co., but
obtained no satisfacftion by execution, brought bill for payment out
of assets in C's hands.—Dismissed. Creditors' equity lost with firm's
equity, by transfer to B, and his assignment for past debt a valuable
consideration. Wilcox v. Kellogg, ii Ohio 394 (1842).

2. Partner's equity not subje5l to execution. E attached the stock of
B, C & D as non-residents. Attachment set aside against D, because
resident. Pending attachment, D, with consent of B & C, sold all

firm property to A, and distributed proceeds among creditors of the
firm, excluding E. Sheriff, F, took bond of indemnity from E, and
sold the entire property attached. A sued E and F for conversion.

—

Recovered one-third of price. Attachment covered only interests of
B & C, and sheriff could not sell their right, to have D's applied to
payment of firm debts. Berry v. Kelley, 4 Rob. 106, N. Y. (1866).

Belknap v. Abbott, supra \ 106, n. 3.

3. Firm creditors' priority not lost where one partner takes the assets
and assumes the debts. B & C disagreed, and the arbitrators awarded
the firm assets to B, who was to pay the firm debts. D, who was a
separate creditor of B, levied on the funds, then A, who was a firm
creditor, did the same. The sheriff paid the money to D, as the
prior execution. A sued the sheriff for a misapplication.—Judgment
for A. The firm creditors' legal and independent right was not de-
stroyed by the award and consequent transfer to B. His right does
not rest on any lien or equity of the partners between themselves.
Tenney v. Johnson, 43 N. H. 144 (1864).

Sale affirm assets by partners to pay a separate debt passes no title

againstfirm creditors, where buyer knows thepurpose of the, sale. B
& C were indebted to D. B was indebted to E for his contribution
to firm. B & C sold all the stock to A, and took a note, which was
indorsed to E for payment of E's debt. A knew the purpose of the
sale. Under writ of F, a firm creditor, G, the sheriff, levied on the
goods in A's hands, and sold the same. A sued G for trespass.

—

Judgment for G. The sale was a fraud on firm creditors, who have
an original and independent right to the firm fund. Person v. Mon-
roe, 21 N. H. 462 {1850).

See another statement of this case, supra ? 106, n. i, c.

4. Firm title good, though partner insolvent when he entered into part-

nership in his wife's name, and her title afraud on creditors. A, in-

solvent hotelkeeper, adted as his wife's agent, and did business with
B, under firm of A & B, the wife being A. Bill by his creditors to

take hotel property at Long Branch.—Not entitled. Real estate be-

longed to firm, though title in partners as tenants in common. Bulk
of indebtedness contratfted in improving premises. Mortgage by part-

ners for individual debt good, if firm solvent. National Bank Metro-
polis V. Sprague, 5 C. E. Gr. 13, N. J. (1869).

5. Ifsheriff takes a bailment receiptfor surrender affirm goods, seized

on separate execution, bailee is exonerated by showing nothing left

for separate creditors. A, the sheriff, seized goods of B & Co., on a

separate execution against B, but surrendered them to C, upon his

declaration in the receipt that they were free from encumbrances,
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that he would keep them safely, return them to A on demand, and
save him harmless. C returned them to B & Co., who were insolvent
at the time, but did not go into bankruptcy until more than four
months afterwards. They were discharged in bankruptcy. A sued
C upon his receipt,—Judgment for C. The goods did not belong to

B, and C was exonerated in surrendering them to B & Co. The re-

ceipt was not an indemnity which would estop C, but a bailment,

and A had no right to take the goods, or to retain them. Lewis v.

Webber, Ii6 Mass. 450 (1875).

§195.

(ffrjuitj "bats not kstrop^ but control©, tl)£ firm mbitor'a

riigl)t3 against tlje separate estate.

The several liability of tlie partners is no less a

constituent of the partnership obligation than is their

joint liability. Both spring from the root of partner-

ship.' The enforcement of the several liability to its

legal extent might exclude the creditors of the indi-

vidual partner from any share in the distribution.

The joint creditors could exhaust the separate estate

first. Equity interfered to prevent this result, and

limited the joint creditors to the joint fund in the first

instance (§io8).^

The joint creditors retained, after the equitable re-

peal of their privilege to resort to both funds, an in-

dependent right to the firm assets, but they lost the

right, which they had previously enjoyed in addition,

to resort to the separate fund on equal terms with the

individual creditors.' Before this rule was established

they were allowed to come in upon the separate fund

only upon condition that they surrendered an equiva-

lent for what they had received from the joint estate.''
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1. In re Webb, supra ^ 105, n. 2.

One who lends partners their entire capital is afirm creditor. B &
C borrowed money to begin business of C's sister, A, and both signed
the note. A subsequently lent them additional funds, and they exe-
cuted notes and a mortgage for the entire loan. Firm creditors con-
tested A's right to firm assets.—A entitled. If loan a joint adt for

firm, superadding partners' several liability does not change it. Car-
son V. Byers, 21 Reporter 232, Iowa, (1885).

2. Bardwell v. Perry, supra \ 108, n. 6.

3. After receiving a dividendfrom thefirm assets, creditorofpartners
by a joint and several bond is excluded from, their separate estates.

Joint commission issued against B & C, partners, and a separate com-
mission against B. A obtained a dividend on his joint and several
bond out of the joint estate, and then claimed against B'S separate
estate, with his individual creditors.—Disallowed. At law, creditor

might proceed against each debtor's estate until satisfadtion, but not
in bankruptcy, because there distribution must be equal. Ex parte
Bond, I Atk. 98 (1745).

4. Bell V. Newman, supra \ 105, n. i.

Firm creditors may not share in separate estate until separate cred-

itors have received a dividend equal to that receivedfromfirm assets.

B, C & D gave their note with the separate endorsements of B & C
to A. The firm and all the partners became insolvent. A obtained
a, dividend of 31 per cent, from firm estate, and proved for remainder
against the separate estate of B, and claimed a dividend. This fund
would not pay B's separate creditors more than 30 per cent.—Disal-

lowed. The separate creditors of B must first receive 31 percent.,
and then A may come in on an equal footing with them. B's indi-

vidual endorsement on the firm note gives A no standing as a sepa-
rate creditor after ele<fting to treat themselves as firm creditors, in

taking a dividend from firm fund. Fayette Nat. Bank of Lexington
v. Kenney, 49 Ky. 133 (1880).

§196.

(Bqmlia boca not restrict tl)£ firm treliitorB, napt m[)tn tl)t]a

l)ttKe a joint funi.

Tlie restriAion was heralded as tlie establisliment

of a principle which, remanded each class of creditors

to its distindlive fund.

There is no such principle. The rule of conveni-

ence (§105), which was adopted in bankruptcy pro-

ceedings, does, in efifedl, limit each class of creditors
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to its particular fund, when there are two funds to be

apportioned between them (§108), but the rule does

not come into operation until the firm creditors pos-

sess a joint fund. The right of the firm creditors is

general against all the property of the partners, and

the claim, even in bankruptcy, corresponds to the

right.' The exertion of the right is controlled only

when, and because, it would deprive the separate cred-

itors of any fund.^

I. The several liability exists as a constituent of a joint

debt, and, therefore, proof is allowed by a joint creditor

against the separate partner, though no participation

is permitted until the separate creditors are satisfied.

In re Webb, supra § 105, n. 3.

2. Firm's assignee in bankruptcy cannot prove against separate estate

for partner's debt tofirm ^ if no fraud, where separate creditors will

not be paid in full. B & C were declared bankrupts on their own
petition, and B on petition of his separate creditors. A, assignee for

firm, offered to prove against B's separate estate for B's debt to firm.

There was no proof of fraudulent misapplication of ^rm funds by
partner, and there had been no settlement of account between the
partners. B's separate estate would not pay his separate creditors in

full.—Proof disallowed ; because debt not fraudulent and separate
assets insufficient to pay separate creditors. In re Lloyd, 22 Fed. Rep.
90(1884).

§197.

Slje rEstricfion protecta notljing bttt tl^e separate estate.

The bankruptcy rule which has adopted this equit-

able restridlion, says the separate partner is not liable

for firm debts out of his separate estate until the sepa-

rate debts are paid.' Does that mean : No firm creditor's

claim shall compete with a separate creditor's claim?

If a partner's debt to his firm is a firm asset, then the

firm creditor could take it without competing, because
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the debt, not being part of the separate estate, would

not belong to the separate creditor.^ Does the sepa-

rate debt of a partner to his co-partner come within

the prohibition? It seems not. The liability of each

partner exists for the firm debts. Any shifting of

the separate assets from one partner to another after

insolvency, is an interference with the firm creditors'

rights.' But the change can prejudice them only

when but for this payment there would have been

a surplus, over and above the separate debts in the

estate of the debtor partner. If the plaintiff part-

ner recovers as a separate creditor of his co-partner,

and the debtor partner has not more than enough to

pay his own separate creditors, the firm creditors are

not damnified, and might be benefited. For if the

plaintiff had no separate creditors, the increase of his

separate estate would then give the firm creditors an

additional fund for the payment of their debts. If he

had separate creditors, they might be paid, and a sur-

plus created, by means of the separate credit thus col-

ledled. There is no difficulty in a firm creditor get-

ting the surplus, after the separate creditors are paid,

without availing himself of the rule of convenience.

I. Between firm creditor and separate creditor, both subsequent to a
joint creditor with mortgages againstjoint and separate estate, equity

will marshal the separate assets inj^avor ofthe separate creditor. Pay-
m.ent by the firm creditor of the joint creditor's claim, prevents en-

forcement of his mortgage against the separate estate. B & C mort-
gaged firm property, and B mortgaged his separate estate to D, for a

loan made by him to the firm. B made a second mortgage of his in-

dividual property to his separate creditor, E. E attached C's inter-

est in the firm property for a separate claim against him. B con-

veyed his moiety of the firm property to C. A issued attachment
against B & C for a firm debt, obtained service on B, and judgment
against him. E obtained judgment in his attachment, and levied

upon C's undivided interest. B bought D's claim, took an assign-

ment of his mortgages, and brought bill to foreclose. A levied under
his attachment upon the firm property not covered by E's attach-

ment. A paid amount due E by decree in foreclosure of firm mort-

gage, and brought bill to be subrogated to D's rights as mortgagee
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against the firm property, and against the separate estate of B. The
firm's equity of redemption possessed no value to satisfy A's attach-

ment, unless D's claim was apportioned between the mortgages and
a part coUecfted from B's separate estate.—Dismissed. Firm mort-
gage principal, and B's mortgage surety for D's claim. Equity would
not enforce payment of B's first mortgage until the firm property was
exhausted, and enable A to collect his attachment debt out of the
firm assets in opposition to B's second mortgagee, E, who claimed
that B's separate estate should be reserved for his separate debts.

But A's payment of D's claim to his assignee, E, extinguished the

debt, and if A were subrogated to D's rights, he could not enforce B's

first mortgage, since it was merely surety for D's debt, which was
extinguished. National Bank v. Cushing, 53 Vt. 321 {1881).

Joint and several creditor, by bond ofpartners, may ele£i in bank-
ruptcy the firm or the separate estate. B & C, partners, were liable

on a joint and several bond to A, who issued a joint commission
against them in bankruptcy.—He could not issue a separate commis-
sion, as he was bound by his eleiSlion. Ex parte Banks, i Atk, 106

(1740).

2. Firm creditors mayJollowfirm assets mortgaged by partnerfor his

separate debt. B & C dissolved, and B took the assets and agreed to

pay debts. B exchanged the assets for a traA of land, taking title in

his wife's name, and subsequently mortgaging the tradl for protedlion
ofhis separate creditor, D, who had notice. Firm creditor. A, brought
bill to subjedt the land to payment of firm debts.—Decree. B's course

a fraud on firm creditors. Renfrow v. Pearce, 68 111. 125 (1878).

Firm creditors mayprove against estate ofpartner who hasfraudu-
lently overdrawn his account. B was manager for B & C. He drew
out ^600,000 for his own purposes, and concealed the {&&. by false

entries. A, and other firm creditors, offered to prove in bankruptcy
against B's separate estate, for this overdraft.—Allowed, on the ground
of the fraud. Read v. Bailey, L. R. 3 App. Cas. 94 (1877).

3. For this reason separate creditors can not compete
with the firm creditors in the distribution of the firm

fund.
Separate creditors can not prove against firm assets forpartner's

loan to firm. Separate creditor of B offered to prove against assets

of B & C for amount of a loan from B to firm. B's estate insufficient

to pay his creditors in full.—Disallowed, because no fraudulent trans-

fer of assets after insolvency. Rogers v. Meranda; 7 O. St. 179 {1857).

§198.

% partner' claim against Ijia to-partner, \\\a\x%\\ in^eptn^mt

of tlie firm, tan not be mforceti bg separate crel)itors of creiiitor

partner toliiU firm bebta are unpailr.
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The separate estate is not recognized as having any
right, except what the rule of convenience or of bank-

ruptcy gives it. If the separate estate belongs to its

creditors, certainly a debt from the co-partners is an
individual asset, and should be included in the sepa-

rate estate. If the separate estate had an independent

right of its own, the claim could not be ignored, and
would be enforced. But the claim is met by a firm

creditor's claim, also, against the co-partners, which
competes for their separate estate. Though the part-

ner's creditors have a preference over the firm credit-

ors upon his separate estate, the firm creditors have
a priority upon the separate estate of his co-partners.

The rule does not exonerate anything from the im-

mediate liability for the firm debts, but the debtor's

own estate. If he took part of his co-debtor's estate,

he would have a preference over the firm creditors

upon another's estate. This the rule does not give

him.' It makes no difference that he is a separate

creditor of his co-debtor. The firm creditor holds him
as a debtor, and excludes him as a claimant from any
fund, except his separate estate, which the rule ex-

empts in the first instance, by a demand for satisfac-

tion. If he does not pay the firm debt, he cannot cut

out the firm creditor by taking the funds of a co-debtor,

who would pay the debt. He shall not be a dog in the

manger. The reason why he cannot colledl his debt

for his separate creditors, to the prejudice of the firm

creditors, is that he owes it himself, out of his separate

estate. The reason for the prohibition ceases when
the separate estates of both partners are insolvent;

then the firm creditor does not compete with either

class of separate creditors, and has no right or interest

575



§199- Marshalling Assets. Pt. 3, Ch. 6.

to prevent the shifting of separate assets from the

estate of one partner to that of another.'^

1. Although separate creditors may not enforce their

claims against the estate of a co-partner in competition

with the firm creditors for an indebtedness prior to in-

solvency, they may recover from the firm estate any
amount drawn by the firm creditors from their own
separate fund, in contravention of the rule of conveni-

ence.*

a. Separate creditors have a lien on joint estate /or amount diverted
from separate estate after insolvency, to pay joint creditors. Firm
creditors of B & C elected to be separate creditors of dormant partner
B, and took so much from separate estate of B that there was a surplus
on joint estate. A, creditor of B, claimed a lien on that surplus to

extent of separate estate of B taken for joint debts. Creditors of C
demanded an equal division.—Decree for A. Ex parte Reid, 2 Rose
84 (1814).

2. Partner mayprove against separate estate of co-partner if nofirm
creditors. C, fraudulently, gave notes in firm name of A, B & C, for

his private use, and, without authority, A and B paid the notes in

hands of bona fide purchaser, and all other firm debts, and then of-

fered to prove against C's estate in bankruptcy for the amount of the
notes.—Allowed, because no competition with firm creditors. Ex
parte Young, 2 Rose 40 (1814).

§199.

M tl)crc moiillr be no surpluB for t[)e firm treiiitora out of tlie

ro-partiur's separate estate, tl)e partner nxigl)t retooer on a ton-

tract inbcpenbent of tl)e firm.

The several liability of each partner is a firm asset.

Hence, no partner can sue his co-partner and with-

draw part of the firm's resources. He would compete

with his own creditors and take away their fund.

But if there would be no surplus after the separate

creditors were paid, the partner would be merely a

separate creditor of his co-partner, and,, like the sepa-
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rate creditors, would be entitled to tlie co-partner's

separate estate/

If a partner has a separate claim, whicli he can

enforce against his co-partner, can the joint creditors

attach, or be subrogated to the right? If he colledled

the debt, it could be seized by them to satisfy their

debt, and on an execution, any right, however remote

or contingent, may be sold. The debt, when collected,

is not exempted from execution by the joint creditors.

The mouey belongs to the partner as his property,

and is subjedl to all claims against him. His sepa-

rate creditors alone are entitled to dispute the joint

creditors' right, and if they do not exist, or intervene,

no reason prevents the joint creditors from seizing

the money.

I. Two partners become bankrupt. One is indebted

to the other on a contradl, independent of firm. He
may prove against the separate estate of the other, if it

is clear that there will be no surplus of his separate

estate for firm creditors. The liability of a partner

prevents his proceeding against his co-debtor and ex-

hausting him while the creditors of both are unsatis-

fied. Ex. p. Topping 4 D. J. & S. 551 (1865).

§200.

tolierc one partner lias bougljt out l)is to -partner, t\)t firm

creMtora mag, bg subatitution, betonu Ijis separate aebitora

tipon tl)e agreement of purtljaae.

A sells out to B, who gives his bond for the price

and covenants to pay the firm debts. B fails, and A
assigns his separate estate to pay the firm debts. The

assignee cannot sue on the bond, unless the firm cred-
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itors give up the joint estate. The assignee repre-

sents the joint creditors. They. cannot come on the

separate estate of B. They are entitled to the firm

assets in the first instance, but they cannot have both

the firm assets and the price. The firm creditors are

excluded from the separate estate, unless they are con-

verted into separate creditors by accepting the assign-

ment of A, as a substitute for, or in satisfaction of the

firm liability. They might make such a novation,

and then they would be separate creditors of B upon

the contradl of purchase, and might, like any other

separate creditors, come in on the separate estate of

the purchaser, B, whose indemnity and obligation to

pay the price are part of A's separate estate.' Thfe

creditors could not eledl to be separate creditors, and

not joint. It is not a matter of election; but the as-

signment might be accepted as a substitute, and in

the assignment was the claim against B. The sub-

rogation is to this separate claim of A against B and

his separate estate.

The firm creditors can enforce by subrogation the

covenant of indemnity in addition to the obligation

to pay the price.^ In the covenant of indemnity is

B's original liability to pay the firm debts in another

form, but the change of form corresponds to a change

in substance. B's obligation to pay the firm debts has

become his separate liability to A, which the firm cred-

itors may enforce by virtue of their substitution to A's

rights. Take a case for illustration : The firm liabili-

ties amount to $50,000, the firm assets to $5,000. The
price for which B gives with covenant of indemnity

is $io;ooo. The amount of A's separate property,

exclusive of his claim on the fund, is $10,000, making
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a nominal total of $20,000 as the amount of his sepa-

rate estate, which he assigned to the firm creditors.

B's separate debts amount to $20,000. His separate

assets amount to $25,000. As the firm creditors have

adopted the contrail between A & B, the firm fund

of $5,000 becomes a part of B's separate estate and

must be added, making a total of $30,000. All claim-

ants are now separate creditors of B, and the claims

against his estate are as follows: i. His original sep-

arate creditors, $20,000. 2, The claims of A, which

are now enforced by the firm creditors, and are classi-

fied under two heads: «, $10,000, the price of A's

interest in the firm, b, His claim for indemnity,

$20,000, making a total indebtedness of $50,000,

which would give a dividend of 60 per cent, to both

sets of separate creditors, giving to B's original sepa-

rate creditors $12,000, and to the firm creditors,

$18,000. The dividend to the firm creditors is in

addition to the $10,000 cash which they received

under A's assignment, and makes a total dividend

upon their special claim of $28,000, or 56 per cent.

The firm creditors have not proved for the full amount

of the firm against the estate of B, but only for the

amount of A's claim against B. If they had claimed

the firm fund and repudiated the contradl between A
& B, they would have been excluded from B's sepa-

rate estate, and have received but $15,000.

I. Transfer by the firm of its assets to partner, bars creditors' equity,

ana partner's transfer for past debt a valuable consideration. B &
Co., indebted to A & Co., and to others, transferred all the firm stock

and credits to B, who had advanced money to B & Co., and he agreed

to pay its debts. B assigned most of the assets to C, his father, for

a past debt. A & Co., who recovered judgment against B & Co., but

obtained no satisfadlion by execution, brought bill for payment out

of assets in C's hands.—Dismissed. Creditor's equity lost with firm's

579



§3oi. Marshalling Assets. Pt. 3, Ch. 6.

equity, by transfer to B, and bisassignment for past debt a valuable
consideration. Wilcox v. Kellogg, ii Ohio 394 (1842).

Buffalo City Bank v, Hbward, supra 1 69, n. 19.

2. Where a continuing partner assumes the debts, his assignee for
creditors must apply the assets to the discharge of thefirm liabilities

in preference to the separate claims against the continuing partner.
A was B's sou and agent. He lent B's money in his own name to

firm C, D & E. D and E sold out to C, who agreed to pay the firm

debts. A, with knowledge of the arrangement, took C's note, and
also lent C other moneys of his own. C made payments on account.

He assigned to F, for creditors. The deed made no discrimination

between the debts of C and the debts of the firm, but made certain

preferred debts, including the note and A's private advances to C.

In consideration of F's assigning to A, and of C's satisfying the gen-
eral creditors, A re-established C in business, and bought up all the
preferred claims. A assigned to D, as security, an undivided inter-

est in the claim thus consolidated against C. D & E were also in-

cluded among the preferred creditors. A purchased their claim, and
in consideration of a discount, released them from all the firm debts.

B was unknown, and A was considered principal in all these trans-

a(Stions. B applied the assets to payment in full, of all his expendi-
tures in the purchase of claims under agreement, and applied C's

partial payments in discharge, not of the note, but of his total loan
prior to C's failure. A sued D & E, as B's executor, on her claim.
Defence : D and E, by the sale to C, became sureties to the fund which
A was bound to apply in discharge of their liabilities. The release

by A included D and E's debt to B.—Judgment for D and E. C's par-

tial payments should have been applied to the earliest of the claims
which A represented, thus reducing the note. A, as holder of the
fund, was bound to apply it in discharge of debts for which D and E
remained liable in preference to A's original or purchased claims
against C alone. Chapman v. Thomas, 4 Keyes 210, N. Y. (1868).

§201.

IJartncrs tan not totnpste toitl) firm trcbitors in tnforring

tlaims bctioeen tl^einsebca; but mag lompcte ujUI) otl)£r separate

treliitors.

The equity of a partner, on a balance of account, to

be reimbursed bis over-advances to a co-partner is not

an independent claim, and, as against firm creditors,

gives the creditor partner no standing as a separate

creditor.^ He could rank as a separate creditor only

when all the firm debts were paid. Until they were
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satisfied, he would have no equity or claim against
his debtor co-partner. The right of the partner comes
into existence only upon the satisfaction of all the firm

creditors ; it springs out of their ashes.^ But when the

firm creditors are satisfied, then the partner has a lien

upon the firm fund for his advances, and may enforce

his right against the separate creditors of the co-

partner.' If the firm fund will not satisfy the part-

ners' claim, they may prove against the separate

estate of their co-partner.^

1. Partner cannot prove against co-partner's separate estatefor over-
advances untilfirm creditors are paid. B & C, partners, failed, and
A was made assignee in bankruptcy for firm and separate estates. B
had advanced to the firm f20,000 in excess of C's contributions. C's
sei)arate estate was sufficient to pay his creditors in full. The firm
estate-would pay 40 cents on the dollar. Thereupon A asked per-
mission to prove against C's separate estate for the amount of this
claim, on an equal footing with the separate creditors, and to distrib-
ute the dividend thus obtained among thejoint creditors.—Disallowed.
B could not be a creditor on firm account until all firm creditors were
paid. In re McLean, 15 Nat. B'kr'cy Reg. 341 (1876).

2. Partner who has paid allfirm creditors may prove against co-part-
ner's separate estate. B having paid all the debts of B & C, offered
to prove for balance of partnership accounts against C's estate, in
competition with separate creditors.—Proof allowed. Ex parte Tay-
lor, 2 Rose 175 (1814).

But there is no rule of law which prevents the wife
of a partner competing with other firm creditors, if the
firm is indebted to her separate estate.

Wife may compete, with husband's firm creditors. A advanced
;^50O from her separate estate to her husband, B. Firm B & C used
and gave promissory notes for it. A proved against firm.—Allowed.
Statute 45 & 45 Vi(fl., c. 75, s. 3, which excluded wife's proof, if loan
to husband for trade, or business carried on by him, or otherwise, did
not apply, if husband used the money as a partner. In re Neflf, 19 Q,
B. D., 88- (1887).

3. Security to apartnerforfirm, debt not afraud on subsequent individ-
ual creditors. B contradted to build a culvert, but couldn't raise the
money. He applied to C, who refused a chattel mortgage as security,

but went into partnership, contributing cash against B's implements
and tools, which he promised' to mortgage as additional security to

C. B misappropriated C's contribution, and C, being unable to ob-
tain security, abandoned the contradl. B then undertook the work
alone. A obtained judgment, and attached B's commission under
the contradl, and also brought bill to avoid assignment by B to C.

—

Dismissed. B indebted to A on firm account. Stamets v. Quinn, 11

C. E. Gr. 383, N. J. (1876).
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4. Partners have a lien onfirmfundfor the balance due on settlement,

and are also separate creditors of debtor partnerfor the amount. A,
B & C, partners. On settlement of the accounts, C was indebted to

A and B. C, who had possession of all partnership funds, became
bankrupt on petition of his separate creditors. An order was made
to keep separate estate of C distindt from estate of A, B & C. The
firm fund yielded a surplus, which A and B claimed.—Decree for A
and B, and if the surplus does not discharge C's balance of indebted-

ness, A and B may prove against his separate estate. Ex parte Ter-

rell, Buck 345 (1819).

§202.

®[)£ bebt of a partner to tl}e firm is not an oBHct of tl)c firm.

What are the assets ? The answer varies according

to the different conceptions which prevail of partner-

ship. In the commercial aspect the firm is a distindl

person, who exists apart from the members composing

the union. The accounts are kept with the firm,

which deals as a person with the partners. All debts

are charged up on the firm books, and the separate

accounts of the partners show the balance which

would be colledled upon a settlement by the partner

in whose favor the account stood. The commercial

method of liquidation is the simplest, but it ignores

the law which governs the relation. The person by

whom a settlement of the accounts is effedled is a

myth of trade, and does not exist at law. The ac-

counts vanish in the presence of a court, with the per-

sonality in which they centred. A partner cannot, at

law, contrail an indebtedness to his firm, for part ofthe

debt would be due to himself and thp balance would be

due to his co-partners. The claim of the firm is re-

solved into separate claims of the partners, which are

subjedt to the paramount rights of creditors.
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The Scotch plan lets the firm colledl a debt due it

by a partnej:, subjedl to a set-off of his share of the

claim, but does not let a partner colledl a debt due

him by the firm.'

Why is the right all on one side? and why have

the partners no right against the firm ? The explana-

tion of the anomaly lies in the several liability of the

partners. Liable to the extent of their individual re-

sources for the debts of the firm, they can recover

nothing from it, and must contribute to pay its debts.

This is the legal theory of partnership. The partner

who seeks to colledt his debt from the firm is met by

the joint creditors' right to collecft their debts out of

his separate estate. The debt which he reclaims for

his separate estate is in their possession. He cannot

take the fund away from them, and it will be appro-

priated according to their legal right. The right and

possession coincide. He has an equal right, but the

title is vested in them.^

If the amount which a partner owes a firm may be

colledled by it, in order to marshal its assets, the

right of set-off by him of a co-partner's debt does not

affe6t the firm creditors. They are paramount claim-

ants, and override the domestic claims of the partners

between themselves. The right of the firm to colledl

a debt from a member, if once recognized, establishes

the firm creditor's right, and he may disregard the set-

offs between the partners, and colledl the full indebt-

edness from each partner, though the firm itself is

entitled only to the balance after dedudling the coun-

ter-claim. The asset is firm property, and not sepa-

rate estate, however much the prospedl of realizing

separate estate out of the partner's interest, is dimin-
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ished by excluding a set-ofiF. The interest, of a partner

is his share after all firm debts are pai(i. He could

not acquire separate estate by virtue of his interest

while any firm debt remained unpaid. The partner's

equity does not refer to an adjustment of accounts by

the members, but applies to a diversion, by either

partner, of firm assets. The members can restrain

the misapplication ofjoint funds to any purpose which

is foreign to the firm business. But the joint creditor

needs no equity to resort to firm assets, as they con-

stitute the normal funds to satisfy his debt. He may
even exhaust the partners' separate estates, and it is

only the independent right, of a separate creditor

which can prevent his recourse to them. It is only

separate assets, which have not come into the firm,

that the separate creditor can claim. As to property

belonging to the firm, the separate creditor has no

standing, either to claim or interfere with it.

Take an illustration : A &l B are succeeded by B
& C upon A's death. A was indebted to A & B
$12,000; B was indebted to A & B 136,000. B & C
reclaimed money lent to A & B. If the claimants

sought to treat A's debt of $12,000 as an asset of his

firm, could it enforce its colledlion until B had paid

his debt of $36,000? Could not A's representative

set ofi" this debt against $12,000 of B's debt, and claim

that A owed his firm nothing? If the common mem-
bership of B in both firms would prevent any recovery

against his separate estate, the answer is, that, under

McCormick's Appeal, what he owes his firm is joint,

or partnership, assets, and not his separate estate. It

is not the balance after deducing what A owes the

firm ($12,000), that is $24,000, but both debts of the
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partners, or $48,000, whicli is the firm asset. If B's

debt could not be colledled, then A's debt, which in-

volves the same adjustment of accounts, could not be

colledled by the firm to repay its debt. Although
McCormick's Appeal makes the debt of each partner

to his firm partnership assets, yet that notion con-

fli6ls with the refusal of the courts to settle the part-

nership accounts in suits between firms with a common
member. The Scotch plan is inconsistent with the

exclusion of the separate estate, which was based upon
the impossibility of settling the partners' accounts

without a dissolution of the firm,

I. McCormick's Appeal, supra § io6, n. 7, a.

This was originally the English plan,, but was aban-
doned, without any explanation, probably, as most
changes in the law occur, by the unconsciousness of the
judge who decided the point, of the previous course of
decision. Lord Blackburn : Read v. Bailey, supra
§ 197, n. 2.

4. Separate creditors can notprove againstfirmfundfor over advances
by their debtorpartner to thefirm. B & C were indebted to B in the
sum of |i7,ooo. Firm assigned to D for benefit of creditors ; likewise
B and C each made separate assignments to D. A, and other separate
creditors of B, claimed a right to prove against the firm estate for the
debt to B.—Disallowed, because B could not compete with firm cred-
itors, and his separate creditors could have no higher right. The
privilege extended to firms with a common member does not apply to
an individual partner. Houseal's Appeal, 9 Wr. 484, Pa. (1863).

§203.

If tl)e surotring partner tuas tnliEbteb to 1)13 firm, tl)£ crjb-

itora tMoulii not be prtBcnteb bg tl)ia tnkbtebiusa from rolUcttng

tl)£ir bebta out of tl)£ Iteaaseib partiur'0 catatc.

They ignore the state of accounts between the part-

ners, and come in upon either partner's estate by a
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title paramount, whicli cuts out any mere partnership

or domestic claims. Take the fadts of Laughlin v.

Ivorenz (§71, n. 2) : The surviving partner was also

a member of the succeeding firm, which, at request,

paid the prior firm's debts, and was subrogated to the

place of the creditors whom it paid. The surviving

partner being a common member of both firms, noth-

ing but the first firm's assets could be taken to satisfy

the debts, ifthe second firm claimed payment. But the

creditors were, pradlically, the claimants, and they are

not limited to the firm assets, but may exhaust the

separate estates. The surviving partner's debt to the

first firm was an asset of that firm, which it alone

could colledl. The surviving ' partner, who repre-

sented the firm, did not pay, or make himself pay it,

and his executors did not pay it either. The execu-

tors of the first deceased partner might probably have

an account against them, and enforce the payment,

but no one else could. If the suit had been by the

second firm, no recourse could have been had to this

asset, because it depends upon the domestic account

of the original firm. A final settlement was neces-

sary to ascertain the amount due. Nor could the de-

ceased partner's estate have been compelled to pay the

debt, for the decedent's estate was not less separate

than the debt due to the firm by the surviving part-

ner. This difiiculty was overcome by subrogation,

which put the second firm in the shoes of the credit-

ors whom it paid, and gave it diredl recourse to the

separate estates of the partners.

586



Pt. 3, Ch. 6. Marshalling Assets. §204.

§204.

5[l)e £«mption at lotu of a kaaac^ partner's estate tooulb not

entitle Ijts representatbc to recouer 1)13 sljare from tlje BurciDing

partner in competition mitt) trebitors.

To put a case: When a partner died, his separate

estate was formerly exempt, at law, from liability

for firm debts. Could his executor recover on a con-

tradl that on the death of a partner his share should

be paid him? No; the deceased partner's estate is

liable in equity, and while it continues liable no re-

covery can be had against his co-partners. The lia-

bility for firm debts estops him from taking away,

or diminishing, the joint fund devoted to their pay-

ment. The creditors have the deceased partner's

estate, in addition to the joint fund, but their pri-

ority is limited to the firm assets. They are deprived

of a preference by the amount which the separate part-

ner's estate gets.^ How if the recovery is obtained out

of the other partner's separate estate? Then his sep-

arate creditors are deprived, to that extent, of their

priority. The deceased partner's share is a right

limited to the joint assets. If they were, at his death,

worth $15,000, he would, as one of them, be entitled

to $5 ,000. "Would he be anything but a deferred j oint

creditor? After all the joint creditors were paid, he

would be entitled to recover, out of the surplus joint

assets, his share.^ Suppose there were no joint assets

left; could he proceed against the separate partner's

estate? Not on the ground that the absence of joint

assets entitles a joint creditor to come in on equal

terms with the separate creditors on the separate es-

tates, because there was a joint estate, though it had
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been exhausted in paying the other joint creditors.

Perhaps the payment of those firm debts before bank-

ruptcy supervened might be considered as leaving no

joint funds, and, therefore, letting the deceased part-

ner's estate come in on the separate estates of his co-

partners with their separate creditors. If the deceased

partner's share was what he was entitled to at the

time of his death, then that amount was due from his

co-partners, and if by their mismanagement the firm

funds were wasted, they ought to make it up, indi-

vidually, and they would be liable to pay out of their

separate estate. The deceased partner would thus be

a separate creditor, and entitled to come in with sepa-

rate creditors. If the share were estimated in advance

and valued at, say, $5,000, then if at the partner's

death there was nothing after the debts were paid, the

co-partners would, nevertheless, be liable in their sepa-

rate estates, because they guaranteed that amount,

and, consequently, were liable for it, and if there was

no joint estate out of which they could pay the amount

they must make it up out of their separate estates.

The bankruptcy rule, being a creature of statute, is

superceded by the enadlment of any lien inconsistent

with it.'

1. Agreement between partners is subordinate tofirm creditors' claim.

B, C & D, partners, agreed that on death of one his share should be
paid his estate in instalments. B died, but before payment co-part-

ners became bankrupt. A, executor of B, offered to prove against
firm fund.—Disallowed. The separate assets in hand may be kept
from the firm creditors, but no claims against the firm or a co-partner
can be enforced. The liability of a partner for the firm debts con-
tinues, although his separate estate is exonerated in the first instance.

Nanson v. Gordan, L. R. i App. Cas. 195 (1876).

2. Retiringpartner mayprovefor price ofhis interest, in competition
with new firm's creditors. B, C & D, partners, agreed, by articles,

that on B's death a part of his capital should remain in the business,

and be secured by bond of surviving partners, to B's executor. After
B's death, C and D executed a bond to A, executor of B, to secure the
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said sum, and A executed to C and D an assignment of all B's inter-

est, on condition that they should assume and pay the joint debts.

C & D paid all the joint debts of B, C & D, and became bankrupt
A offered to prove against the firm estates of C & D. The joint
creditors of C & D resisted.—Decree for A, who was entitled to a
dividend pari passu with the other creditors of C & D. Ex parte
Edmonds, 4 C F. & J- 488 (1862).

3. The United States, when afirm creditor, may demandpayment out
of partners'" separate estates, without resorting to firm fund. B, C,

D, E, F, G and H, residents of the United States, composed the firm
of B & Co., and, together with I, J and K, residents of England, com-
posed the firm B, I & Co. The latter firm owed the United States

^132,610. B & Co. were adjudged bankrupts, and L was made as-

signee of the firm and separate estates. The United States, without
first proving its claim, filed a bill against 1/ and the members of B &
Co., to subjedt the separate estates of the seven partners to the pay-
ment of its claim as a preferred debt. The bill did not aver that B,

I & Co. were insolvent ; the answer averred that such was not the
case, and, furthermore, that the United States was amply secured by
collateral.—Decree for the United States. The government has no
claim on the joint fund of B & Co., but may enforce its priority

against the separate estates of the resident partners, who, being prin-

cipal debtors upon the liability of B, I & Co., can not require the
United States to resort to its collateral, or to the solvent estates of
non-resident partners. United States v, Lewis, 13 Nat, B'kr'tcy Reg.

ZZ {1876).

§205.

^ tommon member farnisl)£3 no basta for mar0l)allmg tl}£

assets of different firms.

At Common law, wlieii two firms with a common
member became liable for the same debt upon inde-

pendent contracts, for example, as drawers and ac-

ceptors of commercial paper, or as principals and

guarantors, the creditor has a separate adtion against

each firm, and might have judgments successively

against both, notwithstanding the fadl that by this

procedurejudgment was adluallyentered twice against

the common member for the same debt.' The reason

of this rule is founded on the notion of a joint con-

tradl, which was regarded as something impersonal
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distindl from the individual promises of tlie co-debtors

(§91). The promise of the common member, to-

gether with his co-partners in one firm, was the basis

of an independent obligation, distindl from his prom-

ise to pay the same debt made in conjundlion with

his co-partners in the other firm. Although by this

means two judgments might be obtained against the

common member for the same debt, and execution

might issue against the property of both firms, or

either of them, there could be but one satisfaction.

The same rule applied where there was a promise by

a firm, and the additional and subsidiary promise by

one, or more, individual members of the firm, or vice

versa.

The question arose in bankruptcy, in the form of

an attempt to make double proof. Although double

proof was allowed in conformity to the creditor's legal

status, equity controlled the exercise of the legal

right, and compelled the creditor to eledl, and gave

him a dividend only out of a single fund.^ This is

but a different application of the rule of marshalling

assets between the joint and separate creditors of a

firm. The only difference is in the matter of eledlion.

The joint creditor, who is nothing else, has no elec-

tion, and is confined to the firm fund, although the

individual partner is ultimately liable in his separate

estate for the joint debt. But in the case under dis-

cussion the joint creditor, in addition to the firm obli-

gation, has a formal independent promise of the part-

ner, either alone or in conjundlion with a third person.

Yet the common partner was the controlling fadlor

in the reasoning by which Courts of Bquity arrived

at the dodlrine of eledlion. If double proof were ad-
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mitted, Equity, it was supposed, could not disregard

the fadl that the creditor held two funds of the same

debtor as security for his claim, and that there were

different sets of creditors respedlively claiming these

funds. Equity, therefore, it was thought, would be

compelled to marshal both funds with respedl to this

common claim. If this were not done, it would be

impossible to ascertain the equitable portion which

each fund should contribute to pay the common claim,

and the common creditor might, by proving against

both funds, have his claim paid in full, while the

creditors of the different funds received only a divi-

dend, although creditors of the common partner

equally with himself. This marshalling of the as-

sets was impossible, because the creditors of the dif-

ferent funds stood upon no common basis. An
equitable division of the common creditor's claim be-

tween the two funds was impossible without a uniform

rate of dividend, and a uniform rate was impossible,

because there was no single fund to distribute among
all the creditors.

When courts of Equity found that there could be

no marshalling of the two funds, with respecfl to the

common claim, they compelled the common creditor

to eledl which fund he would pursue.' The eledlion

was not the consequence of any equitable principle.

It was an arbitrary rule, which deprived the common
creditor of his legal right. The creditor of one fund

was enriched at his expense, without any correspond-

ing relief to the creditor of the other fund.

The Bankrupt AAs of England* and of the United

States* have changed the practice, by giving promi-

nence to the presence of the other partner, who is not
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a common de"btor. These statutes allow double proof

in the cases under discussion. The statutes do not

apply where the double obligation is purely nominal,

that is to say, where the same persons are trading

under diflferent firm names, and although the contradl

seems to express the promise of two distindl firms, it

is, in reality, nothing but the double promise of the

same individuals.'

At the present day, in America it is unnecessary to

recur to the notion of a joint contradl in order to

make available the creditor's right against the funds

of both firms in an adlion at law. He might get

judgment against the partners in one firm, and then

bring an adlion against those partners of the second

firm whom he had not sued as members of the first

firm. His judgment against them would enable him
to take the assets of the second firm in execution.

I. ' 'At Common Law, where no bankruptcy intervened,
" if a man had a claim for ;^ioo arising out of a contradl
'

' in which two firms or two sets of persons were con-
'

' cerned, one individual being common to both fijlns,
'

' as, for instance, if a iirm consisting of A & B drew
" on a firm consisting of B & C, there is no doubt what-
" ever that the man would have had his adlion against
" A & B as drawers, to recover his ;^ioo, and his adlion

"against B & C as acceptors ; and if he recovered judg-
" ment upon either one or other of those, he could have
"levied his execution against the estates of both the
'

' contradling parties, and the fadl that one of the con-
'

' trailing parties who had contradled, say as acceptor
"of the bill, was also a person who had contradted as

"drawer for the same sum of money, would have had
"no effecft upon his right to issue execution against the
'

' estate and property of the firm B & C, who had ac-

"cepted the bill." Lord Blackburn, Read v. Bailey,

supra § 197, n. 2.
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2. In bankruptcy, '

' Though there might be proof
"against each of the estates, yet there was not to be
"a dividend received from each of those estates; the

"creditor must eledl which he would go against. *

'
' Where there are not two separate firms (made distinct

"persons by the bankruptcy adts) the old (bankruptcy)
'

' rule would remain untouched that the creditor nlust
'

' eledl which estate he would go against. '

' Read v.

Bailey, supra % 197, n. 2.

3. Deceasedpartner's executor inay prove against firm, iffirm cred-

itors disclaim proof against his sepa;rate estate: A, in partnership
with executor of his brother B, trading as A & B, dissolved in 1875,
and died in 1878. B's. executor continued under old name. No
debts of the firm of which A was a member were presented, except
beneficiaries of B, who proved against executor, who continued busi-

ness, and disclaimed proof against A's estate. A's executor proved
for his contribution, which he left as a loan. ObjeAion, because co-

debtor with B's executor for the debt to B's beneficiaries,—Allowed.
Proofwould clearly stand until beneficiaries proved against A's estate.

Andrews v. Wilcoxon, 25 Ch. D. 505 (1884).

4. The Bankrupt Adls of 1861, § 152, and of 1869, § 37,
provide for contracts by two firms or by an individual

and a firm. The language is :
" Firms * in whole or

'
' in part composed of the same individuals " or a ' sole
" contracflor' who is also one of the joint contradlors.

"

"One firm," said Lord Blackburn, " is A, B & Cand
" the other is A & B. There * you may say that firm
" A & B ' in the whole ' formed part of the firm A, B &
"C."
Lord Cairns : "Whereas formerly there would have

"been a right on the part of a creditor to come an,d

"say—I will prove against C for the debt which he has
" contradled, and I will come upon C's estate, and I will
" prove against A's estate for the contract which A en-
'

' tered into—and where the rule ofbankruptcy to which
" I have referred said. Though it chances that B is com-
"mon to each of these contradls, though B is a con-
'
' tradlor with A in one contradl, and B is a contractor

'
' with C in the other contradl, yet you shall not come
"upon the estate of both A and C, you must eledt
'

' which you will take, the Legislature by these enadl-
'

' ments said, The fadl that the firms with whom you
"have contracted have a partner in common, or are in
'

' whole or in part in common, shall no longer prevent
'

' your proving against both. '

' Read v. Bailey, supra

§ 197, n. 2. •
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"There may be another case : A, B & C may be trad-
'

' ing as one firm, and the whole of those may not be
" found in the other firm, only two of them or only one
"of them, may. be found in the other firm, that would
"come under the words 'in part.' There may be,
'

' thirdly, the case of a sole trader, who is found also
'

' trading in a firm with other persons. '

' Read v. Bailey,

supra % 197, n. 2.

If the common member of two, or more, firms is him-
self the only connedling link between them, he cannot
join their respedlive transadlions in a single account.
A common member cannot include the transaSlions of successive

firms in a single account. A, partner in A & Co., composed succes-

sively (i) of himself, and sub-firm, B & Co., composed of B, C, D &
E; (2) of himself and sub-firm, B & Co., late B, C, D & P; (3) of
himself and sub-firm C & Co., composed of C, D & F. A brought
bill against all his present and past co-partners, alleging that each
sub-firm had defrauded him, and that the accounts had been kept
continuously. Defendants demurred, because bill multifarious.

—

Demurrer sustained. Each combination formed a new firm, and the
business of each firm was a distin<ft transadlion. Sanborn v. Dwinell,

13s Mass. 236 (:883).

5. " When the bankrupt at the time of the adjudication is liable upon
" any bill of exchange, promissory note or other obligation in respedl
" of distinct contradts as a member of two or more firms, and carrying
' on separate and distin<St trades and having distinA estates to be
wound up in bankruptcy, or as a sole trader and a,lso as a member

"of a firm, the circumstance that such firms are in whole or in part
" composed of the same individuals or that the sole coutraAor isalso
" one of the joint * contraAors shall not prevent proof and receipt
" of dividend in respe<ft of such distin<5l contracts against the estates

" respedtively liable upon such contradts." U. S. Rev. Stat. ^5074;
Adl of March'2, 1867, ch. 176, § 21. -

6. Partner's fifm can't prove against agent doing business for part-

ner or undiscovered principal. A & B traded as A & Co. A trans-

a(fted the business in England, and B in Canada. A established E in

business as E & Co , advancing him money and selling him goods.
B ascertained relation and ratified it. Upon bankruptcy of both
firms, A & Co. proved for ^7,490 11.S. ^d. against E & Co.—Disal-

lowed. A undisclosed principal of E, and could not prove against
himself. In re Wakeham, 13 Ch., D. 43 (1884).

Firm creditors 0/ bankrupt share his English esta,te only after de-

duBing dividend received abroad. B traded in England as B & Co.,

and in Brazil, as B, C&Co. A, holder of B, C'& Co. 's drafts, accepted
by B & Co. upon the bankruptcy of B, proved against B, C & Co. in

Brazil, and received a dividend. He then proved in England.—Enti-

tled to share with English creditors, only after dedudting dividend
received from debtor in Brazil. Ex parte Wilson, L. R., 7 Ch. 490
(1872).
Doubleproofinadmissible where all the partners of one firm are

members of another. B & C, partners in England, and B, C & D,
partners in Brazil, dealt with each other. B, C & D, drew on B & C,

in favor of A, who thought the firms were distindl. B & C accepted
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draft. Both firms became bankrupt. A proved in Brazil against B,

C & D, and received a dividend. He claimed the right to sue B &
C in England, on the ground that after paying the debts the surplus
of neither fund would go to the other.—Rejedted. Goldsmid v. Cos-
grove, 7 H. Iv. 785 (1859)-

Lord Cairns' afgument, based upon the Bankrupt
Adls, was this : The surplus would go to the individual
partners, B, C & D. The shares of C and D would not
belong to them as partners in the firm of C & D, but as

individuals, and would be the separate estate of B and
of C. The creditors of B, C & D would not take both
the joint and separate estates of their debtors within the
bankruptcy rule. They would not even take the joint

and separate estates as independent securities under the
pradlice which allows both to be pledged to a creditor

by express engagement, apart from the implied liability

incurred by partners on a contra6l made in the trans-

adlion of firm business. They would simply take two
joint, but different, estates in satisfadtion of their claims.

The result would be the same if the order of proof had
- been reversed, and a dividend had been received from

B & C. The surplus would not go to the firm of B, C
& D, but be divided between B and C as individuals.

It would become the separate estate of B and of C.

-O-

CHAPTER VII.

ACCOUNT.

§206.

3ll]e account is an epitome of tl)c partneraljip.

The nature of the account corresponds with the

business undertaken by the partners. The account

involves a settlement of all the transadlions of the

firm from its commencement. The principles which
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govern the partnership relation are summed up in

the account, and furnish the rules for adjusting the

differences between the partners. The account, there-

fore, is nothing but the application of the principles

already laid down under the different heads of this

work.

All the transadlions of the firm are upon joint ac-

count, and present no clear line of cleavage by which

can be ascertained the rights or liabilities of a partner

as against his co-partners in each case. Moreover, no

single a.A stands alone, but each is bound up with all

the preceding and subsequent transadlions of the firm.

Before a partner's standing as a creditor, or debtor, of

his co-partners can be ascertained, it is necessary to

resolve every transadlion into its constituent parts,

and establish the position of each partner as debtor,

or creditor, in respedl to that transadlion, and the

amount of his debit, or credit. A balance taken of

the aggregate of these debits and credits will fix the

standing of each partner as debtor, or creditor, of

each of his co-partners, and the amount to which he

is entitled upon distribution of the common fund, if

there is any.^ The necessity for resolving the firm

transactions into their constituent parts is due to the

fadl that the form of the transadlion between the part-

ner and his firm does not correspond to its charadler.

For example, a partner in a firm of three nominally

borrows $1,500 from his firm, but, in fadl, he borrows

from his co-partners $1,000, or $500 apiece. A loan

to the firm would be subject to a like analysis. A
summary of these analyses is the firm account. The
necessity for the account arises from the facft that it

is the only process which can be made co-extensive
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with the business, and can effe6l a full settlement of

all its transadlions.^

1. Account gives defendant-partner every advantage he could obtain by
a cross-bill. A brought partner's bill for account. B filed cross-bill,

charging false entries by A ; his conversion of firm funds to his own
use, and his buying up claims against firm at 50 per cent, since re-

ceiver had been appointed. A demurred.—Sustained, and cross-bill

dismissed. B conld set up, by way of defence to the original bill, all

he seeks by cross-bill. Johnson v. Butler, 4 Stew. 35, N. J. (1879).

2. Partnercannot sue co-partners on afirm transaBion without account.
A sued his co-partners, B and C, for collusive settlement of firm claim
for less than its amount. Defence : Account necessary to show A's
interest. A obtained judgment for his aliquot share of the loss.—Re-
versed. Sweet V. Morrison, 7 E. Rep'r 389, N. Y. (1886).
Murray v. Bogert, supra ^ 171, n. 2.

Purchase 0/ partner's share mayget his advance by settlement, but
can't carry on business. A enjoined B, who, at first, advanced A's
co-partner, C, and then bought him out, and excluded A from busi-
ness. B claimed stock at valuation and right to carry on business at
mill.—Stock delivered to him and business closed up, receiver stating
account Wolbert v. Harris, 3 Hal. Ch. 605, N.J. (1849).

§207,

(ill)2 basia for i\\t actount is tlje iotnt propertn or estate of tlit

partners, tl)eir responstbtlttg for Vc\t obligations of tl)c firm, anb

tl)e goob faiti) requircb in its transactions.

The contribution, with its inherent increment, re-

verts to the contributing partner. The property of

the firm starts with the contributions of the partners.

The theory which fixes the character of the contribu-

tion determines the questions arising in reference to

the reimbursement of the capital, and to the payment

of interest upon it.^ If the contribution remains the

separate property of the contributing partner, in spite

of the faA that the firm holds the legal title during

the continuance of the partnership, his co-partners

incur no liability to make good the firm capital in
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case it is lost or impaired. The contribution was at

his own risk. He cannot claim interest, since he looks

to the profits for a return upon his capital. Under any

theory the contribution is always . returned before

there can be a distribution of the assets.

The partner contributing fungible property can re-

claim only a like amount. A partner contributing

specific property recovers it in specie, together with

any enhancement which has not resulted from the

intervention of the firm, subjedl to a dedudlion for any

improvements made, or value conferred through the

agency of the firm.

The profits are a part of the joint property, and

must be included in the account.' Of course, no

partner is deemed to guarantee the earning of profits

to his co-partners; nor is he, in general, to be charged

for not.producing them. But the managing partner

is bound to show why no profits have accrued. If he

refuses to do this, there arises a- doubt as to whether

the want of success was not due to his own culpable

mismanagement or negledl, which would form the

basis of a debit against him.* On the other hand, one

partner may guarantee to his co-partner a certain

share in the profits. These agreements will be sus-

tained and enforced in the account.^

I. Creditors may compel payment of contribution by special partner.
E was special partner, and C & D general partners. B never paid in

his cajrital. Firm failed, and C & D assigned to A for creditors. A
brought bill against B to compel payment of capital.—Decree. Un-
paid contribution a common fund, which partners or creditors may
coUeiSt, especially as it would be exhausted in payment of debts.

Robinson v. Mcintosh, 3 E. D. Smith 221, N. Y. (1854).
Partners' quotas preliminary to account, and one's answer to co-

partner's bill stating the-m prima facie evidence. A brought bill for

settlement against B & C, alleging that the three were equal partners.

B admitted partnership, but denied equal shares, claiming 4-9 and
conceding A 2-9.—Answer responsive, and fixed quotas. Eaton's Ap-
peal, 16 Sm. 483, Pa. (1870).
Hartmau v. Woehr, supra \ 19, n. 8.
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2. Whetherinaneyput in a concern is a loan era contribution is settled

by mortgage subsequently created for the sum. B, proprietor of a
patent, applied^ to A, wlio advanced ^i,ooo to develope it. No se-

curity for loan, nor any arrangement for payment of principal or in-

terest. They took a joint lease of premises, and B traUsacfted business
as B & Co. A made additional advances, and B & Co. received £(> a
week out of the proceeds of the business. Subsequently, B mort-
gaged his patent to A, to secure his advances. He took a new lease

in place of the original, which they surrendered, and sublet tdB. He
became bankrupt, and A proved for his mortgage debt.—Allowed, as

A was, apparently, B's surety, and not his principal. Ex parte Mac-
millan, 24 L. T. 143 (1871). -

,

Contribution a debt of firm, and each partner liable for his quota.

A agreed to furnish the capital, and B liis services, for the business,

and share the profits equally. A's administrator sued B for the ad-

vances, but obtaiined judgment for- only half, less firm assets.—Af-
firmed. Debt primarily of firm, and each partner liable only for

half. Turner V. Turner, 5 S. W. Rep'r457 (1887).

3. Continuing business after expiration of term a renewal. A wais

dormant partner, for a specified term, with B, who carried on busi-

ness in his individual name. A's capital was not refunded at expira-

tion of term, and B continued the business. A brought account for

profits made after expiration of term.—Entitled, because continuing

the business was a renewal. Parsons v. Hayward, 4 De G. F. & J.

.
, 474 (1862).

4. Managing partner bound to prove why he didn't make profits. A
was partner with B, her brother-in-law. A furnished fixed capital

;

the floating capital was raised on joint credit. The losses were to be

shared equally. B had exclusive management of business, and agreed

to devote his utmost exertions to make it profitable. Business was
apparently successful, and ended by mutual consent. A brought bill

for account, and claimed profits, or proof that profits could not be

made.—Maintained. B not exonerated by showing amount received,

amount on hand, and expenditures, with proof of general integrity;

but bound to show why he had not made profits. Stidger v. Rey-
nolds, 19 Ohio 351 (1841).

5. Grant v. Bryant, supra \ 35, n. 2.

§208.

IJriorita upon itiiatributton ia giom to oboantts anb tmiaroDe-

mentB.

An advance made by a partner to his firm is assimi-

lated to a loan, but, as it is impossible to isolate the

ad from the other transadlions of the firm, and

hence there is no legal process to recover the loan,
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the advance must remain in the firm until dissolution,

and be included in the account. By reason of its

character as a loan, the advance is repaid before any

distribution of profits or of capital.^ This priority of

an advance over profits and capital is called the lien

of the lending partner in reference to the claims of

his co-partners and their separate creditors.^ The
advance carries interest at any rate agreed upon, and

is not obnoxious to the pe;nalty of usury, because his

quota of the sum advanced, and interest, is necessarily

at the risk of the business.'

A withdrawal is the converse of an advance. Any
property of the firm in the hands of one partner,

either by way of detention of profits or of withdrawal

of capital, is an item of debit against him.^ The with-

drawal may occur with the knowledge and consent of

the co-partners, or it may be an unauthorized conver-

sion of firm property.^ If a partner is entitled to with-

draw his annual living expenses, but fails to do so

during any year, he can not claim a credit for the

amount in the account.* The firm has no lien on the

separate estate of a partner for sums unlawfully with-

drawn by him, but such sums are a preferred charge

on his interest in firm property.' If one partner with-

draws his whole share, the other partner may claim

interest on his capital and profits left in the business.^

I. Partner's advances payable out offirm assets at aliual value. A,
for 1-3 interest, contributed land, and B money, for 2-3 interest, and
subsequently made advances. B, who held title to land, conveyed
whole property of firm to a corporation, organized to carry on busi-

ness, for 6,000 shares of its capital stock. A claimed 1-3, subjecft to
an account.—Entitled to 1-3, less his proportion of advances, esti-

mated in stock at aftual, not nominal, value. Cheeseman v. Sturges,
6 Bosw. 520, N. Y. (ia6o).

Partner's lienfor advances, B & C, partners, in 1876, for 3 years.

B contributed the use ofhis plates and option to buy them at valuation

of192,769.17, for a 2-3 interest, C contributed the stock of a publishing
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business, at $29,519.87, for 1-3 interest. C indebted at the time, in the
aggregate f62, 750.82, to 20 different creditors, among them B, $15,050.
Articles provided, less current expenses, for payment at dissolution of
C's debts, and for equal division of the surplus assets between B & C.
Profits, 129,990.87, divided during the term. At expiration, assets
available for creditors were j5i8,iio.6i. But B had advanced $6,556.61
to C, for his creditor, and claimed a preference for this advance, with
interest. He also retained assets to pay his debt of $15,050 in full.

Ketal., creditors of C, brought bill to enforce the articles.—Decree. A
pro ra/a distribution awarded among C's creditors, B included, after B's
lien for advances had been satisfied. Zell's Appeal, 1 Am. 532 (1886).
Wood V. Scoles, supra 1 35, n. 1

2. Partner may follow stock diverted by co-partner. B, without A's
knowledge, sold but their joint stock in Mo., and took the proceeds to
Cal., where he carried on business. A went after B to recover his
share, took a note for part, and attached B's stock for the balance. C,

who sold merchandise to B, knowing nothing of A, intervened, and
denied A's right.—Judgment for A. B's adt a dissolution ofMo. part-
nership at A's ele<ftion. C, therefore, B's separate creditor, and A en-
titled, if not to a preference, at least to a claim as a creditor. Strong
V. Stapp, 15 Pac. 835 (1887).

Hill v Beach, suprct \ 165, n. i.

3. Ifpartnership deed is alleged to be part of usitrious scheme, thefa^l
must beproved by verdill. A & B agreed, by deed, to be partners for

10 years. A advanced ;^2o' 000, and B covenanted to provide an equal
amount, to pay A ;^2,ooo a year out of profits, or capital, indemnify
him against loss, and repay pf20,000 at end of term. B had exclusive
management of business. At expiration of period, A sued B for

;^20,ooo, and interest. Plea, that deed was executed as part of a
usurious agreement.—Usurious scheme, though . averred, was not
found as a fadl by jury, and was, therefore, ignored. A was liable,

as a partner, to third persons, under the deed, and was also a partner
with B, though not liable to him for contribution to pay firm debts.

Gilpin v. Enderby, 5 B. & Aid. 955 (1822). .

4. Buckingham v. Ludlam, supra 1 165, n. 3.

Partner, if stakeholderfor co-partners, must pay interest if he uses

the joint funds. A held firtii money pending account between his

co-partners, B and C ; each notified him not to pay over to the other.

Master charged him interest on this balance.—Sustained. If money
held in readiness to pay B and C as soon as they settled the account,

no interest; but A used it, and must pay interest for use. Coddington
v. Idell,,.3,Stew..54o,.:^- J- (??79)-. , ,.,.

5. Fraudulefit vendee of co-partner proper pdrty in account. A sued

E for injuniflion and receiver, and fraudulent sale offirm property to

C, and made C co-defendant, who denied fraud and objeAed that his

joinder introduced new cause of aftion and made complaint multifari-

ous.—Decree: If sale set aside, must account with the partneirs.

Webb v. HeUon, 3 Rob't625, N. Y. (1864).

6. Living expenses. Articles permitted A to withdraw from firm what
was necessary for his private expenses. In settlement, A sought to

charge firm with rent of a house owned and bccupied by himself dur-

ing continuance of partnership, and with the cost of furnishing it.

—

Disallowed. Question not what is required for A's maintenance, ac*

cording to his station. His claim limited to current expenses, so far

as his private means were insufficient. Failure to withdraw in any
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year proof of ability to maintain himself. Stoughton v. lyyncli, 6

Johns, Ch. 467, N. Y. (1815).

7. Ifpartnership denied, no injunBion to restrain alienation of land
bought with allegedfirm funds; Partner no lien for a withdrawal
A & B manufaAured gas in partnership. E, who had no means, and
was, in ia&, insolvent, bought lands, and put the title iu C, his wife's

name. He died, and A enjoined C from disposing of the lands. C
denied purchase with firm funds, and moved to dissolve.—Dissolved;

because the faft of purchase with firm funds denied. Query : Has A
a lien, as partner, on B's individual land, conveyed in fraud of cred-

itors ? General creditor has not, until he obtains judgment, and part-

ner who paid him would stand in his shoes. Holdredge v. Gwynne,
3 C. E. Gr. 26, N. J. (1866).

Land bought with firm funds, and used exclusively for firm pur-
poses, not liable to dower by widow ofpartner indebted to firm. B
and his co-partner, who had agreed that at dissolution firm property
should be sold for firm debts, bought land and'eredted buildingsupou
it for their brass and iron foundry. Creditors recovered judgments
against them, and took the premises iu execution. B, who had 1-5

of the profits, died, indebted to the firm. A, B's widow, brought bill

for dower.—^bismissed. B's benefipial interest subjeA to firm debts,

and his possession a technical seizin, which gave wife no right to

dower. Agreement converted land into personal estate. Greene v.

Greene, i Ohio 535 (1853).

8. Judgment againstpartner who has'assigned his interest to co-part-

ner. A enjoined B. A had contributed f6,ooo, and B |2,oco, and B
claimed subsequent advance of {3,000. On settlement, balance due A
$30,000, and deficiency of assets to pay him f8,000. B promised to

make up deficit, and, as he did not, firm dissolved. B assigned his

interest to A, in payment, but subsequently refused to deliver up
assets, on ground that statement, made by him as basis of settlement,

showed A received interest on profits and on interest.—Maintained.

B's interest gone, and allowance of interest on what left in business.

Large v. Ditmars, 12 C. E. Gr. 283, N. J. {1876).

§209.

Wc\t goo^-toill 10 propcrtg anli an asset of tl)c partiursfjtp.

The good-will of a business is the property of the

firm, since it is the result of the joint labors of the

partners.' If the good-will is sold by a partner, he

must account to the firm for the proceeds. If he has

secured to himself, after dissolution, the exclusive

enjoyment of the good-will, he is charged with its

value in the account.^ This might arise in various
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ways ; for instance : When a partner continues the

business of the firm, or where the firm carried on

business upon the premises belonging to one partner,

of which he has become repossessed at dissolution,

he must capitalize the good-will, and account for its

value. This is the condition ujDon which he may re-

sume the possession of his property. The good-will,

in this respedl, resembles the improvements made by
the firm upon the property of a partner.

The Courts will not permit the good-will to be sac-

rificed upon dissolution, and, in order to preserve it,

will, if necessary, compel the partners to bid against

each other for its exclusive enjoyment.*

I. The reputation of the firm remains the common
property of the partners after dissolution. No single

partner has the right to style himself successor to the
late firm. This reputation is not part of the good-will,

and does not pass with it without special agreement."

a. Partner who has purchased the good-will cannot style himselfsuc-
cessor to thefirin. Dentists, who pradticed as A & B, dissolved part-

nership, B buying the fixtures and unexpired lease of premises. He
put up a sign: "successor to A & B." A applied to enjoin the ap-
propriation of firm name.—Injunction granted. Good-will of stand
passed, but reputation of firm remained property of both members.
Morgan v. Schuyler, 79 N. Y. 490 (1879).

On the other hand, the partner who has sold out to

his co-partner, including the good-will, may compete
with his former co-partner in the same business, pro-

vided he does not use the late firm name, or style him-
self its successor.

"

b. Partner selling good-will may compete with firm.. B sold out to

his co-partner, A, including good-will, receiving some firm claims in
settlement, and then set up a rival establishment near by, in his own
name. A sent him decoy orders, addressed to firm, and enquiring
whether B succeeded them. He filled orders, enclosing his individual

. card, but never answered the question.—A's injundlion refused. B
entitled to compete if he did not use firm name, or style himself suc-

cessor. He might open letters addressed to firm, as he was interested

in firm claims. White v. Jones, i Rob't 321, N. Y. (1863).
Partner selling good-will forfeits price if he tries to destroy the

business. Useoffirm name a tradcrmark. whichpasses by sale ofgood-
will and covenant ofseller not to use rm name. B sold out to A all
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the assets and the good-will of the firm B & Co. , covenanting not to
use the firm name. B took mortgages and notes in part payment.
He started business for himself, imitated the firm names, brands,
bill-heads, cards ; held himself out as successor of the firm, and en-
ticed away firm customers and employees. A brought bilj to restrain

B's assignment of notes and mortgages, and to have his damages
declared a payment.—Decree. Although the assets and good-will
were sold in the lump, evidence admissible to show value of good-
will and the damages resulting from B's condudl. The right to old
firm name as a trade-mark passed by the assignment. Burkhardt v,

Burkhardt, 42 Ohio St. 474 (1885).

If the good-will is assigned to one of the partners, it

includes the right to use a trade-mark, even though the

trade-mark be the name of the selling partner f but if

no disposition is made of the good-will, both partners

retain the right to use the firm trade-mark and to manu-
fadlure and sell under a firm patent.*^

c. Ifpartner's name a trade-mark, it passes with the good-will. Soap
manufadlurer, C, who used his name as a trade-mark for 'Mineral'
and for 'Pumice' soap, formed a partnership with A, contributing,
with the implements of manufadture and the fixtures, the good-will
of the business. Upon dissolution, C sold out all his interest in firm
property and assets to A & B, who enjoined him from trading as suc-

cessor to the firm,—Decree. C's name conneAed with soap indicated

a formula for its manufadture, and passed with the good-will of the
business. C might use his name, but not to interfere with customers
of A & B. Hoxie v. Chaney, 143 Mass. 592 (1887).

d. Trade-mark or patent for firm business part 0/ good-will, which
each partner may use if undisposed of on dissolution. A & B, who
had manufaftured fanning mills at X for ten years, dissolved, each
taking part of the stock and implements of manufa<5lure. A enjoined
B from manufacturing and selling the mills with an improvement
which he had patented during the continuance of the firm, and the
name of which he called his trade-mark.—Dismissed. Improvement
a part of good-will, and, being undisposed of, each might manufadture
and sell it, provided he did not charge the other by his transadlions.

Smith V. Walker, 57 Mich. 459 (1885).

A. Continuing partner must account to thefirmforfull value ofgood-
will. B excluded A from firm, and continued the business himself
A brought bill for account of profits and good-will.—Decree. A re-

covered his share of the profits and one-half the value of the good-
will, which was appraised at f900. Sheppard v. Boggs, 9 Neb. 257
(1879).

3. Slemmer's Appeal, supra ? 180, n. 5.

Retiring partner has no right to appropriate the good-will. A was
publisher and B the editor of a journal, styled 'Household Words.'
B dissolved, and announced, by advertisement, that Household
Words would be discontinued, and that he had transferred himself
and all the editorial staff to a new journal, the publication of which
he was about to begin, entitled All the Year Round. A enjoined B
from announcing the discontinuance of Household Words.—Injunc-
tion continued. B was ordered to limit the announcement to his own
retirement. Right to use the name Household Words was ordered to

be sold on firm account, and brought ;^3,550. Bradbury v. Dickens,

27 Beav. 53 (1859).
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§210

!3lll papmcnta maiit in bisctjurgt of firm obligations are items

of rreiiit, txttpl obligations ex delicto^ in t»t)ici] tl)e partner

tlaiming tl)e trcbit ruas an aaompUce.

The obligations of the partners for adls done in the

course of the business may arise either from contradls

or from torts. The liability incurred by a partner on

the contradls of the firm is not necessarily an item of

credit in the account, unless he assumes the obliga-

tion to pay the entire debt.^ The account implies the

previous discharge of firm obligations.^ An outstand-

ing debt, unless assumed by one partner, is no part

of the account between them, because, while each is

liable for his quota, no partner has paid his part of

the debt. If, however, a partner has subjedled the

firm to contratftual liability by an unauthorized adl,

and the obligation has been discharged with firm

funds, the item is properly a debit against the part-

ner's share. The same thing is true where the firm

has been made responsible for the tort of a partner,

and has paid the damages. If the co-partners were

accomplices in the tort, no partner will be debited with

any portion of that outlay.

If one partner has been compelled to pay a debt of

the firm, whether arising ex contractu or ex delicto^

his disbursement is an item of credit to him in the

account, arid is, in fadl, an advance.' Compensation

for services is, of course, not allowed as a credit, with-

out an express agreement.'*

If, however, the partner who paid out of his separate

estate the damages recovered against the firm in an

acftion ex delicto was himself privy to the tort, he
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cannot claim credit for the disbursements, because the

law will not allow a co-tortfeasor to enforce contribu-

tion, eitber diredlly or indiredtly.

1. Administrator ofpartner may recover his share, giving indemnity
against contingent liabilities. B, C & D, partners. B died, and A,
his administrator, sued C for admitted balance in his hands. Defence:
I, Contested claims outstanding against the firm; 2, bad debts; 3,

suit against city for a firm claim.—Recovered, less a sufficient sum
retained to cover B's share of bad debts, upbti giving a refunding re-

ceipt against claim and costs of litigation. Roberts v. Law, 4 Sandf.

642, N. Y. (1851).

2. Retiring partner liablefor his share ofbad debts. A, B&Cbought
out D, and indemnified him against all except his proportion of the

bad debts. They sued him for his share of such debts.—Liable. Bu-
chanan v. Cheeseborough, 2 Duer 238, N. Y. (1856).

3. Partner may claim credit in account for amounts advanced in pay-
ment offirm debts, together with interest. Ptofits earned after dis-

solution by death on pending contraBs, no part of the account when
executors of deceased partner have sold out to survivor. Executors
of deceased partner, B, sold out to surviving partner, A, the stock,

fixtures, patent rights and lease of warehouse, A assuming the rent

and wages of employees which accrued after testator's death. In a
bill by A, for account, he claimed credit for amounts advanced in

payment of firm debts, with interest on advances. B'S executors
claimed the profits made on pending contra<fls under the patents.

—

Claim of A allowed; of B's executors rejected. Sale carried out-

standing contrails. Collender v. Phelan, 79 N. Y. 366 (1879).

If notesforpartner's share offirm indebtedness are endorsed byfirm
ofter dissolution without a co-partner's knowledge, aB dois not-release

him. A et al., B et al., and C et at., went into partnership in pork-
packing for the season. After dissolution, as the bank refused B et.

al.'s notes for their share of firm indebtedness without security, the
firm endorsed them in C et al.'s absence. A et al. and B fi al. , who
paid the notes, demanded account and contribution from C et al.—
Recovered. Although there could be no recovery on the notes
against the firm, payment by plaintiffs was of original firm debt.
Gardiner v. Conn, 34 Ohio St. 187 (1877).

4. A partner may recover costs of litigation forfirm, but not compen-
sation for his services in condudling litigation, unless by express
agreement. D joined A, B &C, engaged in furnishing volunteers for
army, and each party took I-2. ' They furnished 24 soldiers, and re-
ceived a city bond of $400 and J350 scrip for each man. D converted
certificates into bonds, and paid over J8,qoo to A, B & C. City repu-
diated contract:, and holders sued. D, acSiing for firm, joined plaintiffs
in test suits, and paid over $4,700 on account of money coUedled by
him to A and B, having bought out C's share. A and B brought ac-
count. D claimed (i) compensation for services in litigation and (2)
costs of litigation.—Without express agreement, no right to compen-
sation for services rendered the firm, but entitled to be reimbursed
costs of litigation. Coddington v. Idell, 2 Stew. 504, >f. J. (1878).

A surviving partner has, in general, no better claim
to compensation than any other ; but his claim has been •
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allowed when he has been compelled to continue the
business at his own risk in order to preserve the joint

property."

a. Surviving who continues business in thejoint interest ofhimselfand
deceased partner's estate entitled to compensation. A, surviving
partner of B, continued business to protedl good-will, with a view to
sell the establishment as a going concern. After a sale of the estab-
lishment, B's executor brought account, and claimed a share of the
jiroceeds of the good-will. A demanded compensation for his ser-

vices as manager since B's death.—Allowed. A continued business
at his own risk, for the joint benefit in which the executors claimed
their share. Cameron v. Francisco, 26 Ohio St. 190 (1875).

§211.

(![l)£ profits, or losses, of nn illegal transoction, or business,

forms no part of \\)t account.

No partner can demand an account of an illegal

transadlion, whether it constitutes a part^ or the entire

business of the firm.^ The fadl that the transadlion

is closed, the profits capitalized, and transmuted into

a different kind of property, as, for example, the in-

vestment of money in mortgages, does not alter the

situation.* The property, in whatever form, remains

the producft of the illegal business. But a distinc-

tion may properly be taken, when the partners invest

their illegal profits in a new and lawful enterprise

which they condudl on joint account. The account

which might be demanded of this new business will

involve nothing but lawful adls, and will not include

the division of the proceeds of the illegal business,

because that was accomplished when the partners set-

tled their respective interests in the new venture.

Where a partner has paid his contribution with

trust funds, and the cestuy que trust has reclaimed
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them from tlie firm assets, the contributing partner

is debited with this amount, as in the case of a with-

drawal. If the innocent partner has been compelled

to pay the cestuy que trusty he may claim credit for his

disbursement. But if privy to the embezzlement, he

could not claim credit for his payment, because that

would be asking contribution from his co-tortfeasor.

1. No account can be demanded where the business was in part illegal.

A & B were partners in business as merchants, and traded largely,

though not exclusively, in contraband cotton ; all the business was
done with Confederate money. After the war, A brought bill for an
account.—Dismissed. The business was partly illegal,. and a separa-
tion of the lawful items from the unlawful was impossible. Further-
more, as the balance, if any, must have been expressed in Confederate
money at the time of dissolution, and as that currency has been
blptted out, there could be no recovery. Lane v. Thomas, 37 Tex.
157(1872).

2. Illegal partnership a defence to partner's bill for account. B, an
attorney, agreed to give A, his clerk, 1-3 of profits, in lieu of salary,

but A was not to be a partner. A brought bill for account. B de-
murred, on ground that an answer might criminate him, under 22
Geo. 2 C. 46, s. II,- by showing a partnership with C, who was not an
attorney.—Sustained. Tench v Roberts, 6 Madd. Ch. 145 (1819).

Lotteries, though lawful in State granting thefranchise, not lawful
in a different State by comity. A brought bill, as partner, for dis-

covery and account against B, of lottery business, which had been
carried on for 3 years under franchises granted by four States.—Dis-
missed. Comity would not make a nuisance lawful. Watson v.

Murray, 8 C. E. Gr, -257, N.J. (1872).
Partners may lawfully agree upon a minim.um price in firm con-

.traSls. A &,B,partners, agreed not to furnish recruits for less than .

J^5oo per man. .A brought account against B. Defence: Agreement
against public policy, because it prevented cotripetition.—Decree. If

objeft of partnership to prevent underbidding, as individuals, the
combination would be unlawful, but A & B did not contemplate any
particular public coffer, nor any conspiracy to control prices. Marsh .

V. Russell, 66 N. Y. 288 (1876).'

Partners in an ,illegal business can't compel an account of gains
made b_, co-partner in competition with firm. A and B were partners
for trading in cotton beyond the union lines, and bought certain cotton
in conjun<5lion with C. While the cotton, was on -the ocean, C be-,

came alarmed for its safety, and B secretly bought his interest, for

f3>500- The cargo arrived safely, and sold for a sum. which gave B
a large profit on the share purchased of C. ' After settlement, A dis-

covered the fa<5ts, and brought bill against B, to compel an accounting'
for the secret profit.—Dismissed, because the business was illegal.

Dunham V. Presby, 120 Mass. 285 (1876). .'

3. Contra. When theprofits ofan illegal business are invested in lawful
property, the law proteEls the partner's shares. A & B, partners,

bought up soldiers' claims for land warrants, contrary to Adt- of Con-i
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gress. B managed the business, and converted the lands into money
and mortgages. By concealing the real value of the assets, he bought
out A's interest for a song. A brought bill for an account and divi-

sion.—Decree. The business was closed and the capital converted
into different assets, and B could not deprive his partner of his lawful
share. Brooks v. Martin, 2 Wall. 70 (1874).

§212.

(S-vtvQ abvantaQt gatntb bg a bread} of goob fattf) is a firm

asset, anb tvtrio loss a tljarge against tl)e torong-boer.

The breach of good faith between the partners may
occur through a breach of the partnership contract, or

a violation of the duty implied by the relation. The
duties implied by the relation cover not only transac-

tions which take place during the continuance of the

firm, but also transadlions which lead to the formation

of the partnership, and which arise out of its dissolu-

tion. But the breach of good faith must clearly ap-

pear.^

Any loss or damage which results to the firm, or

to a partner in his separate estate, by reason of a vio-

lation of the express or implied provisions of the part-

nership agreement, is an item of charge against the

wrong-doer, and of credit to the injured partner.^ For

example, the premature dissolution of a partnership

entered into for a definite term, or a failure to make a

contribution as agreed.^ The fraud by which a part-

ner is induced to enter a firm would charge the wrong
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doer for indemnity against any losses or liabilities in-

curred in the business. This indemnity is an item in

the account.^

A partner is chargeable in the account with any

profit made by him in competition with the firm with-

out his co-partner's consent. The unlawful competi-

tion may occur where the partner secretly engages on

his own account in the same kind of business as his

firm. Also where he has dealings with his firm either

as buyer or seller, and withholds information which

would affedl the price, or where he seeks to retain a

profit secured by means of his position,' or where he

obtains a secret profit out of purchases, or sales which

he makes on behalf of the firm.^ If the partner is,

without objedlion, a common member of two firms in

the same line of business, his partners in one firm

cannot require him to account for his profits in the

other. If the two firms deal with each other in good

faith, the common member cannot be charged by his

partners in one firm with any profit which accrued to

the other firm out of the transadlion ; but if the com-

mon member, in the interest of one firm, withholds

from his co-partners in the other information which

aflfedls the transadlion, he is chargeable with the entire

loss suffered in consequence of the suppressed informa-

tion.

The principles just stated apply to the liquidation

of a partnership as well as to a going concern.

If, in the settlement of the partnership business,

one partner gains an advantage over another, and gets

more than his due share, by reason of a mistake, or

by withholding information which would affedl the

division of the assets, the settlement will be opened,
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and the partner surcharged with the amount of his

advantage.'

Where a partner has, during the continuance of the

firm, prepared the way for entering into a transadlion

in the line of the firm business, and dissolves for the

purpose of securing the benefit to himself, he is

chargeable in the account for any profit gained.'

1. Partner, who is trustee for deceased partner, may buy his share at
expiration of partnership. A &.B, partners, A died, and his will
diredled the main business to be continued for one year, according to

the articles. A made B and C trustees for his heirs, with power to
sell and re-invest his property. B sold a branch house in St. Louis,
and subsequently bought i-6 of the purchaser, and continued the
branch in partnership with him. At end of the year A's share in the
main business was appraised, and B bought it at the valuation. A's
heirs and devisees asked to set aside conveyances, and compel the
trustees to carry on the business for A's estate.—No evidence that
when the branch was sold B intended to buy it back, and entitled to

buy A's share in the main business at the appraised value after the
year. No claim for good-will. Rammelsberger v. Mitchell, 29 Ohio
St. 22 (1875).

2. Breach ofagreement not to engage in trade outside the partnership
gives right to datnages, but not to profits ofindependent business. A
and B entered into partnership, the articles providing that neither part-
ner should engage in trade outside the partnership. B did so engage
in another firm of B & Co., and after B's death A claimed, as against
B's heirs, to be entitled to an equal division in the share of B in the
profits of B & Co.—RejecSted, and judgment for B's heirs. Affirmed
on appeal. B's violation of the partnership agreement might give
rise to an adlion for damages by A, but as he would not have been
liable for the debts of B & Co. , he could not claim to be a partner
therein, even unaware. Murrell v. Murrell, 33 La. 1233 (1881).

3. Damagesfor dissolution. By articles, three months' notice required

for dissolution. B dissolved without notice, and A sued for damages.
—Recovered. Measure of damages prospeiftive profits for ensuing
three months, estimated by reference to profits of past six months,
and not mitigated by A's profits in another business, begun during
the three months. Bagley v. Smith, 10 N. Y. 489 (1853).

4. If partner breaks contrail, Chancery will date dissolution from
breach, and award subsequent profits to co-partner. A had a contraift

with State to construdl a canal. B & C agreed to furnish capital, in

|3,ooo instalments, for an equal interest in the undertaking, and
stipulated to be reimbursed, capital and costs, out of State payments
before any division. B received a payment, which he concealed from
A, and used with C in speculation. A, discovering the fadt, notified

them of dissolution, and proceeded with the work alone, and made
profits. A brought bill.—Decree. Dissolution dated from notice,

and subsequent profits belonged to A, who furnished labor and con-

tracft, while B & C did not furnish contribution of fo.ooo. Durbin v.

Barber, 14 Ohio 311 (1846).
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5. Fraud in forming partnership gives an assignable claim to correSi
a settlement. B sold C 1-2 of vessel at cost, and C became his partner
in trading adventure. After final settlement, C discovered misrepre-
sentation of cost, and assigned his claim to A, who sued to vacate
settlement and recover cost.—Recovered. Sheldon v. Wood, 2 Bosw.
267, N. Y. (1857).

6. Possibility of renewal of lease a firm asset after dissolution. A &
B dissolved and, after bidding with each other for the lease of firm
premises with right of renewal, came to no conclusion. B took a
renewal in his own name. A filed bill for account.—Decree. B must
account to firm for value of lease. The possibility of renewal a firm
asset in liquidation. Johnson's Appeal, 5 Am. 129, Pa. (188S).

If some of the partners are lessees, and not the firm,

they alone are entitled to exercise the option to renew,
and may retain its value.

Option of lessees, who arepartners, to renew a lease, does not enure
tofirm,for benefit of co-partners. B & C, in Oflober, i860, leased a
quarry, for three years from January i, 1861, with the option to re-

new. In December, i860, they formed a partnership with A, for

working stone, to continue for three years, and for so much longer as B
& C continued lessees of the quarry. A clause prevented the lessees

from assigning. B & C were bound to furnish the firm with stone
quarried, at cost. They refused to exercise their option to renew,
and, in December, 1863, formed a new partnership with other aiem-
bers, taking a different lease. A brought a bill to enforce a continu-
ance of the partnership for six years, and compel B & C to exert the
option to renew for benefit of firm.—Dismissed. Lease did not belong
to firm, at law or in equity. No agreement for it, express or implied,

but left in defendants by contraA, which bound them to work quar-
ries. Also a prohibition against assignment to firm. Defendants
had right to refuse to renew, though for purpose of getting rid of A, as

continuance at their option. Phillips v. Reeder, 3 C E. Gr. 95, N. J.

(1866).

7. The secret gains made by partner, who ailed as agent for dealers

with firm, must be accounted for to co-partner. A, manufaAurer of
machinery, at Patterson, and B, merchant, at New York, went into
partnership, in 1859, and continued until 1872, when they organized
a corporation, the A & B ManufaAuring Co., though without dissolv-

ing the partnership. In 1876, A brought account for secret profits

made by B in transadtiug the business. He plead Statute of Limita-
tions.—No bar. B adted for both buyer and seller, and rendered A
liable for his accounts. The profits, when received, might be shared
by A. Todd v. Rafferty, 3 Stew. 254, N. J. (1878).

8. Though equity denied by answer, injun6lion may be continued. B,

to save A's separate property from sale on a mortgage, bought it. On
dissolution, B's title to mortgage was recognized, but A subsequently
enjoined him from selling under it, alleging fraud in settlement, and
firm title to mortgage. B denied, in his answer, A's equity.—Injunc-
tion maintained, though upon condition that A should pay sum into
court. Murray v. Elston, 8 C. E. Gr. 127, N. J. (1872).

9. Lease, secretly renewed by partner, a firm asset. A, B, C and D,

partners at will, took a lease from E, for 5 years, in firm name, B &
Co., with an understanding that E would renew. September nth,
B, C and D secretly secured a renewal, and on the i8th notified A of
dissolution on January ist. A assigned to B, C and D all his interest
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in the partnership, except his claim for and the value of 1-4 the lease.
Defence : Evidence of conversation between B, C and E, that B and
C intended to dissolve at the time of renewal, and that E had renewed
without reference to any prior agreement.—Judgment for A. I^ease
renewed before notice of dissolution a firm asset, whether lessor
bound to renew or not A's percentage, under code, allowed upon
his 1-4 interest as the amount in controversy. In an account, suc-
cessful party might recover percentage upon the whole fund. Struth-
ers v. Pearce, 51 N. Y. 357, 365 (1873).

§213.

STlie account mag be barrel bn t\)e Statute of £tmttation0 oi

bg lacljea.

The adlion for an account may be subjedled to the

bar of the Statute of Limitations.^ The Statute does

not run from dissolution, but from the date of the last

firm transa<5lions.^ Although the Statute does not in

terms refer to the adlion, yet the right to an account

may be lost in Equity by delay .^ The partnership

relation is not a technical trust, and the right to

account comes, properly, within the equitable rule

against laches.

1. Partner's bill/or account barred by Statute of Limitations. Upon
dissolution, in 1853, A & B agreed to submit all differences to arbitra-

tion. The arbitrators met in i860, and B attended. A brought bill

for account in 1867, and averred that when B attended, in i860, he
refused to proceed, and promised to appear again in three mouths,
but never appeared again. The arbitrators declined to acft. B denied
his promise to attend again afterwards, and pleaded Statute of Limita-
tions.—A bar in Equity as well as at law. Cowart v. Perrine, 3 C. E.
Gr. 457, N.J. (1867).

2. Statute ofLimitations runs between partners only from settlement

of account. A traded in his individual name, and B was a dormant
partner. They dissolved in 1872. C brought suit against A, which
ended in 1876, in a judgment for A, who, in 1878, brought bill against

B for account. Defence : Statute of Limitations, and interest on ad-

vances.—Recovered. Statute runs only from settlement of outstand-
ing claims, or, at least, presumption of payment. No interest allowed
without agreement. Prentice v. Elliott, 72 Geo. 154 (1883).
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3. Partner's bill for account barred by his laches. A & B, country
merchants, dissolved partnership in 1852, and made B liquidating

partner. A was indebted to B, and C was his surety, to whom A
assigned his interest, in i860. The debt was gradually paid oflF, the

last instalment to B's executors, in 1872, the year he died. In 1874,

C, who had been employed by B, and had access to the books, brought
account.—Refused. Laches not to bring bill when full equity could

be administered to both parties. Stout v. Seabrook, 3 Stew. 187, N.

J. (1878).

§214.

(ilransactions not toniucteii toitl) tl)e firm business a« Wflubeli

from tl)E aaount.

Tlie exclusion of wliat does not pertain to the part-

nership business is involved in the adaptation of the

account to the firm transadlions.'

On this ground the separate transadlions of a part-

ner have no place in the account.^

1. Balance of partnership account a set-off to judgment against indi-

vidual partner. B & C, partners. B conveyed of his land an undi-

vided half to C, and took bond and mortgage for price, and assigned

them to A. Before assignment to A, C obtained judgment against B
for balance of partnership account. A foreclosed. C's defence : Set-

off ofjudgment,—Judgment allowed as a set-off. The mortgage being

an independent transadlion, did not form an item in the partnership

account. Reid v. Gardiner, 65 N, Y. 578 (1875).

2. Partner should bring cross-bill, and set up account in a different

partnership in his answer. A brought account against B, for run-

ning stage line under contra(a; with U. S. B set up A's indebtedness

to him on individual account, and out of a farm owned by A, B & C,

and out of which C was also indebted to B.—No set-off. No connec-
tion between XJ. S. mail route and firm, except horses fed with
products of farm, and farm received manure in return. Brewer v.

Norcross, 2 C. E. Gr. 219, N. J. (1865).
Account between individual partners excluded from firm account.

Profits in a partnership, made in 1865, were to be shared thus: A
i-io, B 4-10 and C 5-10, with provision for quarterly accounts. At
end of 1872, B promised A 4-10, and 3-8 for 1873. In 1876 B brought
account againstA and representatives of C, who had died. A claimed
in the settlement his allowance by B for 1873, which was excluded as

an independent transadlion between A and B. Subsequently A suedB
upon his promise. Defence: Claim was without consideration, in-

volved in partnership account, and barred by former adjudication.

—

Recovered; right reserved by original decision, which excluded claim;
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promise supported by consideration of A's remaining in firm, and
share for 1873 ascertained by quarterly accounts. Emery v. Wilson,
79 N. Y. 78 (1879).

§215.

^ imtt for an account 10 not issmttal.

The partners may anticipate the law and settle

their own afifairs without the aid or intervention of

legal process.* This may be accomplished by agree-

ment, or by submitting the settlement to arbitration.^

Either method is available for the partners.

In a settlement made out of Court, the terms are

interpreted in accordance with the rights, duties and
obligations of the relation.'' It is assumed that the

partners meant to carry out the original purpose in

the settlement, as well as in the transadtions of the

joint business.

The construdtion put upon the submission to arbi-

tration is in favor of a retention by the Court of its

juiisdidlion.* The partners must exclude the judicial

control by positive stipulation, or the Courts will not

refuse their aid to redlify an error of the arbitrators.

I. Account stated binds the partners, though unsigned. By articles,

B was to keep the books and render periodical accounts. A, in 1812,

assented to, but did not, sign the accounts which B rendered, and
partnership was dissolved. In 1826, A demanded an account from
B's executors, on the ground of fraud and misappropriation. De-
fence: Account stated.—^Want of signature immaterial. Account
conclusive, except for last year. Heartt v. Corning, 3 Paige 566, N.
Y. (1832).

Balance sheet, struck by a partner, competent evidence against him,
though unsigned. A & B were partners. They dissolved, and A sued
B for £i^i\, his share of partnership balance. A offered in evidence
balance sheet, in B's handwriting, though without his signature. B
claimed, as set-off, .^802, a debt lost bj; A's negligence, as liquidating

partner.—Balance sheet competent evidence, and set-off allowed, if

B's negligence proved. Jessup v. Cook, i Hal. 434, N. J. (1798).
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2. Discretion conferred by articles to submit not controlled, unless

partner chargingfr.iud makes ouiprimafacie case. Articles between
A, B & C piovidea that if business was not managed or did not result

to B's satisfadtion, he might dissolve and refer difference to arbitra-

tion. B gave partners required notice of dissolution and arbitration.

A brought bill to prevent dissolution and reference. He charged B
with fraud.—Dismissed, and reference ordered. Discretion of part-

ner charged with fraud, who wished public trial, not controlled, but
only of partner charging fraud. Russell v. Russell, 14 Ch. D. 471
(i8«o).

The partner who relies upon a settlement must prove
that it has been made.
Ifanswer sets up stipulations of settlement, defendant must prove

them. A & B dissolved partnership. A brought account, on ground
of no settlement. B set up, by answer, A's agreement to take assets,

pay debts, and assume all liability. He averred colleflions by A,
and his liability on the settlement notes.—No sufficient evidence of

the terms stated by B in his answer of the settlement. Account
ordered. Dickey v. Allen, i Gr. Ch. 40, N.J. (1838).

3. Settlement opened to make partner, who competed withfirm, account

for profits. A, B, C, D ^^ a/. , stationers. C and D secretly bought
plates and copyright in their own names, paying with firm money.
They sold copies to the firm at a profit, and charged the expenditures
to a printer as seller. A and B, on discovering these fafts, sought to

open a settlement.—Allowed. Transadtiou a fraud, because C and D
competed with the firm. They were allowed price of plates and
copyright, which were awarded to firm. Herrick v. Ames, 8 Bosw.
115, N. Y. (1861).

Agreement that partner's debt tofirm shall be taken out ofsurplus
is not a release if there be no surplus. A was liquidating partner. B,

his co-partner, was indebted to the firm. They arranged that A
should take amount of B's indebtedness out of his share of the sur-

plus, after paying debts. There being no surplus, A sued B for his

indebtedness. Defence: Discharged by the agreement.—Recovered.
Contradt interpreted not as a novation, but as a plan of distribution

on basis of partner's continuing liability. Sayre v. Peck, i Barb. 464,
N. Y. (1847).
Settlement between partners binding, unlessfraud. Evidence dis-

proved fraud in settlement, and showed full opportunity for examina-
tion by A.—Binding. Murray v. Elston, 9 C. E. Gr. 310, N.J. (1873).
Affirmed. E. & A. 9 C. E. Gr. 589.
Partners cannot rescind settlement accepted by thirdperson. A, in

settlement with B, agreed to take the assets and give up mortgage
of C, contributed by B. A sued C on mortgage, and objedled to

evidence of agreement until completed by delivery.—Judgment for

C. Knowledge of settlement and acceptance by C binds A and B
without delivery of possession. Benson v. Tilton, 58 N. H. 137 (1877).

Award, allotting one business to each partner, not enforced until
cash consideration paid. A & B, who traded as merchants, and also
as tailors, dissolved, and submitted to arbitration. Tailor store, with
its debts, awarded to A ; other business, with its debts, to B, and A
ordered to pay B $470. A brought injunftion to prevent sale of his

property to satisfy judgments for debts arising out of B's business.

B answers that A had not paid the cash.—A no equity as surety until

he paid the $470. Runyon v. Brokam, I Hal. Ch. 340, N. J. (1846).
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4. Arbitration clause does not oust court'sjurisdiRion. Articles pro-
vided for settlement of disputes between partners by arbitration. A
dissolved, and demanded an account and a receiver.^Entitled to a

decree. Kapp v. Barthan, i E. D. Smith 622, N. Y. (1852).

§216

Inrtslitctton of tl)e account.

A Probate Court's jurisdiAion over a deceased part-

ner's estate does not justify an account, which involves

a settlement of the shares of all the partners. The
competence of the Court is measured by the deceased

partner's share. The co-partners are not amenable to

the jurisdidlion. It is only by consent of all the part-

ners that the Probate Court can exercise jurisdi<ftion

over the partnership, and make it accessory to the

single partner's estate.^

The jurisdiction of the account depends on the

domicile of the partners, not the forum to which they

must resort to colledl their assets.^

I. Orphans' Court has no jurisdiBion of claims arising from unset-

tled partnership account. B & C, partners. B died, and C assigned

to A for benefit of creditors. A offered to prove against estate in

hands of B's administrator for alleged balance of unsettled firm ac-

count due C,—Dismissed, for want of jurisdidlion. Ainey's Appeal,

II W. N. C. 568, Pa. (1882).

Where Orphans' Court has assumed jurisdiSlion of a partnership

account with consent of all parties, its decree will stand. A, B & C,

partners. B died, and A became his administrator. Without objec-

tion on the part of C, A undertook to settle the partnership affairs

in his account as administrator. He stated an account, showing that

B had no interest in firm. This view was contested by heirs of B,

and, on final account, auditor reported against A for $23,800. A ex-

cepted, on the ground that O. C. had no jurisdidtion of partnershij

matters. Thirteen years had elapsed between A's first and final ac-

counts.—Decree for heirs of B. After so long a time A could not

question a jurisdidtion he had himself invoked with consent of all.

Brown's Appeal, 8 Nor. 139, Pa. (1879).

Orphans' Court will not try title to fund in its hands where claim

rests on an unsettled partnership account. The administrator of B
sold all the goods, stock, fixtnres, &c., of B's business. A claimed
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one-half of fund obtained as partner of B. The {a& of partnership

was denied.—Decree for B's administrator. The court can not try

the question of partnership. If there -was a firm, its accounts must
be settled in another forum. Bentley's Est, i6 Phila. 263, Pa. (1883).

Orphan's Court can not enforce specific performance of a contrail

between partners in afirm transaSlzon. B took title to land as trustee

for C, who furnished cash consideration, agreed to share the profits,

and convey a moiety after re-imbursing C his outlay. C assigned
his interest to A, and B died. A asked O. C. for specific performance
under A.&. 16 June, 1836, P. L. 792, which gives jurisdiAiou to compel
conveyance if contract by deed, and Adl 24 Feb., 1834, P. Xi. 75, giv-

ing mode of proceeding.—Dismissed. O. C. no jurisdiction if firm

account involved. Walker's Appeal, 4 Pennypacker 452, Pa. (1884).

2. Attachment ofpartner's interest infirm a'edit gives court nojuris-
diSlion overforeign co-partners to enforce a settlement. B recovered
judgment against A in West Va., sued him upon the judgment in

Ohio, and attached a debt due from C to A & Co. A, though a non-
resident, appeared and demurred to the attachment.—Dissolved. The
credit attached belonged to A & Co., and A's interest gives Ohio no
jurisdiction to compel foreign co-partners to settle their accounts.
Garnishee could not dissolve attachment on ground that he held no
property of A. B entitled to prove A's property in C's hands, and
then jurisdiction in rem,, but court had obtaineci jurisdiction in per-
sonam by A's appearance. Myers v. Smith, 29 Ohio St. 120 (1876).
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ABANDONMENT of business, ground for a dissolution. ^173 and n. 12,

ABUSE of legal process, by partner charges co-partner. J 139, u. 4, v.

TORT.

ACCEPTING SERVICE.

Appearance by partner like
;
partner may not accept service for co-

partner. \ 119. Acceptance of service by partner in joint suit no objec-

tion, and judgment does not merge claim. I 83.

ACCOUNT.

The account is an epitome of partnership. It sums up and applies all

its principles in order to adjust the transacftions between the partners.

The account is the only process which is co-extensive with the partner-

ship business. \ 206. Although it is the remedy for the settlement of all

the transadtions of the firm, yet it may be brought for any transadlions

which may be isolated from the general business, and which do not in-

volve a dissolution of the firm. The isolation may result from the nature

of the transaction or from the contradt of the parties. J 159. The account

gives every advantage that could be obtained by a cross-bill. \ 206, n. i.

A partner cannot sue his co-partners for a firm transaAion without an

account. \ 206, n. 2. The account being adapted to firm transa<5lions, ex-

cludes transadtions on individual account. J 214, n. i & 2. An account

stated binds the partners, though unsigned. ^215, n. i. A balance sheet

is evidence against a partner who prepared it. §215, n. i.

The basis for the account is: i, The firm property; 2, The partners'

liability
; 3, Good faith in the business. \ 207. The partners enforce the

contribution. §207, n. I. The partners' quotas must be a-scertained for

distribution. § 206, n. i. The question of loan or contribution must be

ascertained. If a lender took no security and made no bargain for repay-

ment of principal and interest, a mortgage made afterwards to cover the

loan and subsequent advances would indicate the lender's position. \ 207,

n. 2. The theory of the contribution determines how it will be considered

in the adjustment. \ 207-, n. 2. The profits form part of the property,

and are identified with it. \ 207. A managing partner may in account

be made to show why the business was not a success. His management
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requires explanation, as profits was the objedl of the partnership. I 206,

n. 4.

If the partner uses firm paper to pay his individual debt, co-partner's

payment of half to release his separate estate entitles him to reimburse-

ment, i 126, u. I. V, Commercial Paper.

A breach of good faith, resulting in loss or damage to the firm or co-

partner in his separate estate, is an item of charge against the wrong-doer

and of credit to the injured partner. If dissolution is made by a partner

before the period fixed, the co-partner may recover damages for the breach

of contradl, and they will be measured by the profits made during the pre-

ceding months of the partnership, and not mitigated by the plaintiflF's,

profits made in a new business begun before the term expired. | 212, n. 3.

Fraud in forming the partnership is ground to corredt a settlement. ? 212,

n. 5. Competition in business, v. Good Faith.

The decree for account may be anticipated by a settlement or by sub-

mission to arbitration. ^ 214, n. 3. Partner cannot take away co-partner's

discretion to submit by charging him with fraud, unless he makes out a

prima facie case. § 215, n. 2. The settlement is interpreted according to

the principle ofthe relation. Agreement to take debt out of surplus is not

construed to be a release of the stock if no surplus. § 215, n. 3. The set-

tlement is binding, and caa not be rescinded if accepted by third persons.

The allotment of a business to each partner is not enforced until owelty is

paid. § 215, u. 3. Laches will bar the suit for a settlement. The Statute

of Limitations would be an adequate bar. §213, n. i. After a settlement

the Statute runs between the partners. §213, n. 2. The period which will

bar a partner's claim for an account is the ordinary limitation of six years.

§ 213, n. 3. The agreement to submit partnership differences to arbitration

is not construed liberally to oust the jurisdiction of the courts to decree

an account and appoint a receiver. The construcSlion is in favor of jiuris-

didtion by the courts, and the differences are referred to such as arise

during the partnership, and do not extend to controversies arising out

of the settlement upon dissolution. ? 215, n. 3. The jurisdidlion of the

account depends on the domicils of the partners. The attachment of a

partner's interest in a firm claim would not give jurisdidlion over the

firm, in order to enforce a settlement of its business for the benefit of the

separate creditor. ?2i6, n. 2. Though if the parties were in the jurisdic-

ion, the court might treat the attachment as a method to compel the

partner to make a settlement of the firm accounts, in order to ascertain

what, if anything, was coming to him which the creditor would be enti-

tled to claim in satisfadtion of his attachment. This seemed to be the

Pennsylvania view if the attachment was mesne and not final process.

The Orphans' Court has no jurisdidtion over the partnership account, by
reason of the deceased whose estate is before it for distribution being a

partner, unless the co-partners consent to submit the account to adjudi-

cation. 1 216, n. I.
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action. v. procedure.

ACTS OP PARTNERSHIP, v. Holding Out. Evidence.

ADVANCES.

The privilege which a partner has, who advances money to his firm, or

makes outlays on its account, is a lien on the firm assets, ^ 165, n. i,

which must be paid beftjre the co-partners can take anything, ? 165, n. 3,

or the separate creditors can come upon the fund. The lien does not

avail against firm creditors. 1 201, n. i & 3. The lien is only of a partner

upon the firm stock, arid does not include an advance to a. co-partner.

The separate creditors of the co-partner are entitled to a preference in the

distribution of his estate. ? 165, n. i
; ^ 201, n. 4. As a co-proprietor, the

advancer cannot be a lender to the firm, and his advance cannot be col-

le<9;ed. The advance is assimilated to a loan, § 165, n. 4, which carries

interest as incident to the debt, without an express agreement, only as an
item in the account upon a dissolution. But interest will be colledted,

even from a stakeholder, pending an account between his co-partners,

unless he proves readiness to pay on demand, and no employment of the

money in the interval. § 297, n. 4. If the firm had no capital, the partner

advancing it is entitled to recover interest. He would not forfeit his in-

terest by mingling the advance with his own funds in bank, if no loss

occurred by the deposit in his individual account. ? 165, n. 4. The ad-

vancer's share of the loan is put at the risk of the business, and to the

extent of this portion is contingent. It must remain in the business until

a dissolution, and be included in the account. § 208. For this reason he

may stipulate for any rate of interest, without committing usury. ^ 165,

n. 2. The partner's lien for advances has a preference over the lien of the

separate creditors.- § 202, u. 3. Also on the land held by the partners as

tenants in common, though for the firm, in N. J., and generally; but in

Pa. the record title in the partners would give their separate creditors the

preference. ?II2, n. 6. If overdrafts, which are the converse of advances,

are made without a settlement, interest would begin to run from dissolu-

tion, when, at least, accounts should have been settled. § 165, n. 3. In

addition to the rights of a lender, the advancing partner is entitled to

marshal the assets for his payment. A partner could get firm paper dis-

counted to reimburse himself his advances. He would not be defrauding

creditors, as he has precedence over them. § 184, n. 3. The purchaser of

a partner's share can obtain his advances upon a settlement. § 206, n. 2.

The liability to pay debts, unless assumed, does not entitle partner to

reimbursement as for an advance. ?2io, n. i & 2. But the amount of

firm debts paid by him he may recover without interest. I 210, n. 3. A
partner may recover the costs of litigation, but not the expenses of con-

ducing the litigation, unless by agreement. §210, n. 4. A surviving

partner may recover compensation for carrying on the business for the

deceased partner's estate ; because they were not rendered for liquidation,
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but for continuing the business for the deceased partner's estate. This

is an exception to the rule which prohibits compensation to the surviving

partner for his services. ^ 210, n. 4, a. Partner may recover payment of

damages caused by co-partner's tort, or excess of authority, unless privy

to it. § 210. Partner's lien for advances cuts out judgments against co-

partner holding title. 1 112, n. 6. A surviving partner has a lien for his

advances. ? 15, n. 2. v. Mining Partnership.

AGENCY.

The test of partnership, if the property element i.s excluded. This is

an error, because the capacity is involved in and measured by property.

The principal in a business or partnership is a proprietor. The principal

apart from the business or partnership is not a partner. Agency the re-

sult, not cause, ofpartnership. Partner's title empowers him to intervene

to protedl firm property. § 103, n. 12. z^. Property. Husband, wife's agent.

Partner's implied agency measured by the business, agent's by the charac-

ter of transaflion. § 69, n. 9. Agency, unlike status, revocable. § 10. v.

Status. Cestuy que trust's eledlion not founded on agency. § 42. v. Trust

Funds.

APPEARANCE.

Partner cannot employ attorney to appear for the firm, v. Partners.

V. Accepting Service. Attorney oiScer of court, and may appear for any

one. Only redress against attorney. Judgment would not be stayed with-

out payment of costs. § 119, n. i. In New York, opened to let defendant

into a defence, but not avoided. 1 119, n. i, c.

APPORT. V. CONTRIBUTION.

APPORTIONMENT of Assets and Liabilities, v. CONTRIBUTION, v.

DIVISION.

ARBITRATION.

Not construed to oust jurisdidtion of courts. § 215, n. 3. v. Account.

May anticipate account. § 212. v. Account. Partner cannot siibmit firm

claim to arbitration, because a judgment on the award would bind co-

partner's separate estate. § 120. If judgment restriAed, as in N. Y., to

firm assets, submission by partner valid. § 120, n. 1, b. Partner bujang

out co-partner can submit, because award would bind only him and the

assets. Like a confessed judgment which binds only firm stock. § 120,

AREA. § 8. V. SUBJECT-MATTER.

ARETIN. Title to Contribution. § 34, n. i.

ARNTS, L. von Arnesburg, Civil Law indivisible contraift. § 91, n. 3,
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ASSETS.

In the adjustment of account between the firm and its members upon

insolvency, the rule is, that nothing can be colledted, either by the firm

from its members or by a partner from the firm. But a single case in

Pennsylvania permitted a set-off between the partners of their debts to

the firm, and awarded the balance to the creditor partner's assignee. ? io6,

n. 7, b. Marshalling Assets, v. Marshalling. Partner's debt to firm, if

incurred by fraud, may be collected. \ 197, n. 2. v. Marshalling. Part-

ner's debt to firm not an asset, and no set-off of debts between partners,

because firm creditors paramount and firm coUedls both. \ 202. As part-

ners parties in all litigation, no partner can sue firm (i. e., self and co-part-

ners) nor firm (i. e. self and co-partners) sue him. Both claims excluded

as assets ofjoint and separate estates. If collefted, assets (joint and sepa-

rate) would depend on a balance of account. Distribution upon execution.

V. Execution.

ASSIGNEE of a Partner, v. CHOICE of a Partner. Suit by. § 76, n.

3. V. PROCEDURE.

ASSIGNMENT.

Of firm claipi to let assignee sue when firm filed no certificate. \ 76, n.

17. V. Procedure. By partner of stock, unless for equivalent, does not

exclude creditors from recourse to fund. If assignee agrees to pay debts,

the agreement enures to the firm creditors, who may enforce application

to firm debts. \ 106, u. 2 & 5. The partner's transfer of his interest to his

CO-partner does not cut out separate creditors, if he is insolvent, unless for

su£S.cient value. The joint tenant at the Common law could neither re-

lease nor surrender his estate so as to cut out creditors. The technical

relation back to the creation of the estate, or merger of it in the reversion,

was not permitted to defeat the claims against the joint tenant's interest.

\ 103, n. 2. Assignee of a partner interested only in liquidation, v. Exe-

cution. Partner may assign firm stock to avoid adverse sale if co-partner

cannot be consulted. ? 114. z*. Powers. Assignment of mortgage in pay-

ment an executed contradl which discharged firm. ? 117. v. Powers.

Partner may assign a judgment, but not guarantee its payment. \ 117. v.

Powers. For creditors, v. Powers. By firm to pay separate debts, v.

Diversion of Stock. The assigmeut for creditors does not involve the

delegation of a partner's capacity. The assignee becomes rather a trustee

for the creditors than a substitute for the partner. In the fundlion of ap-

plying the assets, he does not exceed the duties of the sheriff. The assign-

ment is less than a confessed judgment. § 131. Assignment for creditors

an agency for payment. \ 59. The assignment ofthe whole stock would,

primafacie, dissolve the firm, but the faift might be rebutted by evidence.

If the partners mean to resume business after paying the debts, the assign-

ment would not be a dissolution. Then a subsequent bankruptcy would

stand ; if a dissolution, no firm exists to be put into bankruptcy. \ 103.
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The preference made to a separate creditor in the assignment for firm

creditors does not vitiate the assignment. The preference is void, and

would be stricken out by a creditor's bill. J 170. n. i. A pro rata dis-

tribution of the surplus among the separate creditors would not avoid a

firm assignment for creditors, although the distribution would be a fraud

on the separate creditors of the partner entitled to the larger share. \ 170,

n. 2. Purchaser of firm stock who agrees to pay the debts is not an as-

signee for creditors. \ 148, n. i. Neither retiring partner nor firm creditor

has any standing until the margin of insolvency is reached. Then the ex-

posure to the debts raises the equity to marshal the assets to discharge the

liability. \ 148, n. 2. The indemnity charges any subsequent purchaser of

the assets. \ 100, n. 9, b. The assignment of firm assets, with agreement

to pay firm debts, does not enable firm creditors to eledl assignee partner

as his separate debtor. \ 170, n. 4. Assignment of partner's share, v.

Powers. Purchaser of partner's share cannot carry on business. \ 206, n.

2. The sale must be of the partner's interest, for he has no separate

property in any specific asset, or, if a particular piece of property is as-

signed, the sale must be subjedl to account, and cannot be separated from

it. This is simply selling his interest, and he can never be restrained from

selling out, although it might result in breaking up the business. \ 171, n.

4. The partner's assignment of his share as security operates as a mort-

gage, which binds the assets when the partnership is established. \ 172,

n. 2. Assignee of a partner becomes a co-proprietor, and resembles a

dormant partner. \ 68. Surviving partner not an assignee, but original

owner by joint title. \ 121 & 100, n. 5. Partner can not sue as assignee

of co-partner, although he represents firm. \ 76, n. 3. v. Procedure.

ATTACHMENT, v. EXECUTION.

Attachment of partner's interest in a firm claim to compel a settlement

not to acquire jurisdidtion. \ 2i5, n. 2. v. Account. Attachment for a

partner's debt does not affefl: firm lands. \ 10. Partner's power to sell

does not give separate creditor right to attach firm stock. \ 103, n. 3. v.

Powers.

ATTORNEY.

Attorney taking halfprofits for fee not a partner. §59, n. 2, t. Attorneys

could recover a fee for services in a court in which one partner was not

admitted to pradtice. The right to the fees belongs to the firm, and al-

though the services were rendered by one partner, his co-partner would,

in theory, render ap equivalent in some other department of the business.

AUTHORITY, v. POWERS. \ 160, \ 163. v. PROCEDURE.

BAILMENT

At the Common law, property partook of the nature of bailment. \ 4. v.

Property. A bailee has no power to sell. \ 4, n. 2. Bailment might be

624



Index.

substituted for partnership. The property might be bought by one, and

held by another for manufadlure, and they might share the profits of the

transaAion, §67, andn. ii.

BANKRUPTCY.

Partner by estoppel put into. ^ 69, n. 22. ' Proof in, does not deprive

judgment creditor ofhis priority, ^iii, n. 5. !<. I<and. Separate liability

for joint debts enforced in bankruptcy. § 79. v. Contradt. Bankruptcy

rule a makeshift of convenience. \ 196. v. Marshalling. Repealed by
inconsistent statute. J 204, n. 3. v. Marshalling. Bankruptcy proceed-

ings originally discriminated joint from separate estates by the commis-
sions. \ 103. Double proof. \ 205, n. 6. v. Marshalling. Bankruptcy rule

protects only the separate estate. \ 197. v. Marshalling. If no surplus

after paying partner's separate debts, co-partner can enforce individual

claim. J 198. z;. Marshalling. Payment of firm debts would enable part-

ner to enforce individual claim against co-partner. \ 201, n. 2. v. Mar-

shalling. Discharge in bankruptcy of innocent partner does not bar suit

against him for co-partner's tort. \ 149, n. 3. v. Tort.

BATES' Special Partnership. \ 37, n. 2. Release by partner binds firm.

\ 117, n. 2, a.

BEGINNING Partnership, v. COMMENCEMENT of

BENEFICIAL ASSOCIATION, v. GAIN.

BENEFIT. V. GAIN.

BIBLE, The. v. §37, n. i.

BIDDLE, Geo. W. A memorial address by, upon the judicial career of

the late C. J. Sharswood. \ 102, n. 2, b.

BILLS AND NOTES, v. COMMERCIAL PAPER.

BISSET, Andrew. Partnership land. \ 109, n. 5.

BLACKBURN, Lord, Marshalling between firms with a common mem-
ber. At Common law double claims. Bankrupt Adts restored the

Common law rule. \ 205, n. i, 2, 4. Scotch plan of colledling debts by

firm from members, the original English method. ' 202, n. i.

BLACKSTONE, regarded usury as a debt, § 66.

BONA FIDES, v. GOOD FAITH.

BORCHARDT. Commercial Codes. Contribution becomes property of

the firm. ? 30, n. i. Equivalent for contribution upon dissolution.

?28, n. I.

BORROWING. Limit of partner's power fixed by usage of business.

1 123. V. Powers.
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BRACTON. Inference of copyholds from emancipation. ? 4, n, i. v.

Property.

BRADLEY, Mr. J. Argument that ursurpation of franchise equal to a

charter. § 37, n. i.

BRAMWELL, Lord. Account of limited liability. \ 26, n. 4.

BRAVARD—VEYRIERES. Tontine not partnership. 5 16 & n. 4.
'

BUILDING, Partnership in. ? 11 & n. 2.

BUMP, Orlando F. Joint adjudication by modern pra<ftice includes dis-

tribution of separate estates. \ 77, n. 3.

BUSINESS CONTRACT, v. CONTRACT.

BUYING AND SELLING did not make partnership in land. J 8 & n. i.

BUYING.

Partner's Capacity for, v. Powers. Trade gave right to buy and sell.

No Partnership in. The association for buying without selling, does

not constitute a partnership. The Common law was familiar with joint

purchases to hold. The purchase for division excludes the idea of mak-

ing ajoint profit; each purchaser realizes his profit separately in the en-

hancement of the price of his purpart. J 7, n. i
; \ 49, n. 3. Only limit

to partner's power to buy lies in the proportion which goods bear to the

needs of the business. ^115. l). Powers.

CADWALLADER, J. Assignment by partners, unless for value, entitles

creditors to reclaim stock. \ 106, n. 2, a. Partner's renunciation of his

equity would not atfecft creditors. \ 106, n. 2, b. Joint creditors' privi-

lege not dependent upon a technical lien. \ 106, n. 5, d. Privilege,fqU

lows the stock. \ 106, n. 5,/

CAIRNS, Lord. Marshalling assets between firm with a common mem-
ber. Bankruptcy allows double proof. Argument when not allowed,

\ 205, n. 4, 6, ; \ 64, n. 3, Partners using trust funds become trustees

ex maleficio. \ 42, n, 2,

CALIFORNIA

Has changed Common law procedure, and allowed suit against partners

in firm name. \ 76. v. Procedure. California Code prohibts fictitious

name, and requires certificate of publication. \ 76. Release of partner

and not of co-partners. ^90. v. Procedure.

CANONS OF DESCENT, v. DESCENT.

CAPACITY AS PARTNER.

Common law admits no capacities in an individual, \ 164, though the

common member seems to be acquiring capacities by different trades.

\ 164, n. I. Partners cannot announce that they are adling in the capacity

626



IjCDEX.

of partners, and th,us charge only the stock which might be devoted to the

business. The Common law did not admit an^ limitation of liability, and

charged the individual without reference to h>s assumed restriftion to a

special funftion. The suggestion of giving the partner a separate ca-

pacity arose through Feudal tradition, which accustomed lawyers to

measure a man by his .estate, and made it the legal faAor in the transac-

tion. Partner'scapacity to buy, sell or pledge, z/. Powers. Partners can-

not deprive co-partner of authority, even by notice to. third persons who
are about to deal with him. ? 133, n. I. Insolvency does not incapacitate

him to aft as a partner. ^ 133, n. 2, 3. The partner's authority is incident

to, and co-extensive with, the business. ^ 133, n. 4, 5, 6. Partner may
re-deliver goods on return of firm notes. The merchandise satisfies the

debt, though the insolvency of the firm prevents it froin satisfying its

other creditors. Partners can restridl their liabilities by contract between

themselves. They cannot bind each other by contradt, but not third per-

sons. §134.

CAR-TfeUST, a partnership. ? 16, n. 6.

CASE, of PoUion v. Secor, ? 69, n. i, explained, § 60, n. 6. v. Holding

Out. Cox V. Hickman, assignment for creditors. ^ 59. Hart v. Kelly,

not a decision. ? 64, n. 3.

CASSAREGIS. Sharing profit and loss without partnership. J51, u. a.

CEIvSUS. Quadriga. § 67, n. 7.

CERTIFICATE

Of publication, when required by statute, must be filed before suit, but

firm may assign claim or sue for tort without certificate. \ 76, n. i. v.

Procedure.

CHANGE OF PARTNERS.

The incoming partner is not liable for adts done before he entered the

firm. He cannot ratify them, for they are not done in his name or by his

authority. Carrying out previous contrafe of the firm does not charge

him on them, § 144, n. 2, but if the contracSl can be severed in intej-est

and apportipnei according to the consideration, that is, a new contradl

impliedfor the part perfprtned since he joined, he will become liable.

\ 144, n. I, 3, 4, 5. His contraft with the partners does not enure to

creditors. § 144, n. 6. They are the parties who must contraA with him.

\ 144, n. 7. The theory of novation is being replaced by that of trust and

consideration. By the consideration the incoming partner becomes an

original debtor, and his contraA is not within the Statute of Frauds,

although his assignor remains liable for the debt. The fund received

charges him with a trust for the creditors who can sue him in a diredl

aftion. \ 145, \ 150. The trust is barred by the Statute of Limitations.

\ 145. Charging as trustee the incoming partner who takes the assets and
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agrees to pay the firm debts, results in imposing an ultimate liability upon
his separate estate. This by novation could have been accomplished only

by substituting the personal obligation of the incoming for the outgoing

partner. § 150, n. i. If the debts are scheduled, the efFedt of the assignee's

contradl to pay them is to make the specified debts liens upon the fund,

and equity will enforce payment out of the assets in the assignee's hands.

§ 150. Novation remains, however, as the means to relieve a retiring

partner. ^ 146, n. i. Running contradts continue to bind the retiring

partner. The contraft charged the partner, and the fulfilment of it is

not a new obligation created after his retirement. § 146. An exchange

of partners is sufficient consideration for a release. § 146, n. 2. Taking
security is ambiguous, either collateral or in satisfa<ftion, and substitu-

tion must be proved. A note in the unchanged name of the firm does

not release the retiring partner, unless the creditor knows of the change

and means to substitute the new for the old obligation. ? 146, n. 3. The
retiring partner's liability for the outstanding debts is the foundation of

his equity to prevent a diversion of the assets. 1 147 & n. i. The equita-

ble lien is a term of the sale. He enforces the destination by joining a

creditor's bill. § 147, n. 2. v. Marshalling. The creditors of the new and

of the old firm come in upon the assets on equal terms. J 147, n. 3. A new
partner is necessary to make a novation binding. The creditors had the

several contradls of the old partners in the business contradl of the firm.

By the technical formula the joint was different from the several contract,

and, as a substitute, furnished a consideration. 1 149. Notice to creditors

by retiring makes him surety of continuing partner in New York. The
receipt of rent would be a substitution of the new firm, if the landlord

knew of the change and accepted rent of the new firm, especially if the

term had expired. 1 149, n. 3.

CHOICE OP A PARTNER.

The choice of a partner is the right to seledt him. Consent is the tie,

and without it there is no partnership. This choice relates, and should

be confined, to the relation between the partners. It has been errone-

ously extended so as to affedt third persons. They don't care what the

partners agree to. Investing an assignee with a right to control the firm

property would make him a partner towards third persons. If he be-

comes a co-proprietor, he is like a dormant partner. If the sub-partner

is intended to be a partner, he becomes one in spite of the form. ? 68.

No choice of partners in a mining partnership. ? 15. v. Mining Partner-

ship.

CIVII, LAW PROCESS, i 77, n. i. v. Procedure, CONTRACT, v.

Contraa. of SET-OFF. 1 130, n. 8, 9, 12. v. Set-Off.

CLAIM. V. CONTRACT.
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CLERK.

Clerk's knowledge of employer's a<fts and declarations imputed to

principal. § 69, n. 16. v. Holding out. Not between partners. § 167, n.

4. Firm's guarantee of faithful performance by clerk. | 71, n. i. f. Ex-
ecutor. He cannot create liabilities against the firm, but he may carry out
contradls made by the firm. ? 130, n. 10. May be employed by liquidating

partner. ? 178. v. Liquidation.

CLUB. ? 16, n. I. V. GAIN.

CODE, Napoleon. Adopted Pelicius' definition of partnership. ? 16, n.

d. ratio of profits to contribution. | 36, n. 2.

COKE, Lord. Land not subje<ft of partnership. J 8. Profits equal to

property. ? 57, n. 4.

CO. LITT. Statement that Law Merchant no part of Common law. § 11,

•>, n. m.

COLLYER, John. Release by partner. ? 117, n. n, a. Accounts of iso-

lated transactions during partnership. § 159, n. i.

COMITY.

Special partnership recognized by. The recognition includes the im-

munity of special partners. The failure to meet the statutory require-

ments of record and cash payment would not forfeit the privilege, if not
constituents of the partnership at the domicil. The law of the domicil

also regulates the process against a special partnership, although the law
of the forum is diiFerent. ^ 37, a.

COMMENCEMENT OP PARTNERSHIP.

The intention of the parties determines the commencement of the busi-

ness. Partnership would not be frustrated if war intervened before a<5tual

commencement of the business by citizens of belligerent countries. It is

not war which suspends the relation, but it is the interdidtion of com-
merce, and, in the meantime, afts of business might establish a partner-

ship. By performing the afts the parties show that they have waived

preliminary conditions. But a partner could not begin and establish

partnership by an adt in excess of his authority. Thus the authority to

endorse commercial paper did not justify the endorsement of forged pa-

per, and bind co-partner, as a legitimate adl of business. Though the

contra<ft of partnership was not adled on, one party could pledge his co-

partner's credit. The contract formed a partnership until rescinded, al-

though not carried into effe<St, but abandoned. § 17.

COMMERCE. InterdiAion of ? 17, n. 3. v. Commencement of Part-

nership.
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COMMERCIAI, CONTRACT. Nature and remedies for breach of, v.

Contradl. v. Procedure.

COMMERCIAIv PAPER.

Joint payees of commercial paper at first held to be partners. The
joinder on commercial paper b;^ the owners was a joint adt in trade. As
long as the paper was used only as an instrument of trade, the joinder as

payees was proof of partnership in the document. \ 6. The cases have

been explained thus : The acceptor was said to be estopped, because he

had accepted the paper after it had been endorsed by only one payee.

But the ruling was changed by the fadl that comihercial paper outgrew

the limits of trade, and became a convenient instrument, which was used

by persons not engaged in trade. Being no longer confined to trade, a

joinder on commercial paper is not proof of a joint a<ft in trade.. Hence,

a payee could not endorse for his co-payee. \ 6.

Nothing but partnership creates implied power to bind by protnissory

note. \ 49, n. i. The authority of a partner is defined not by partnership

principles, but by Commercial law. There is no authority implied be-

tween the firm and its members, but only between the firm and third per-

sons. Any paper by the partner to his firm, or by the firm to a partner,

should, on partnership principles, be notice of an accommodation, and

give the holder notice. But the forms are disregarded in business, and

the law has followed usage, and charges the firm without reference to the

form of the paper. \ 124, n. 6; § 126, n. 4. As no restridlion can be im-

posed on the partner, and he can charge the firm by firm paper for his

individual use, there is no limit to his power. \ 126. No argument from

power given by commercial paper. § 135. If a partner used the firm name
for his separate debt, and the co-partner had to pay a moiety of the debt

to release his separate estate from execution, he could recover-payment

from the partner. The payment would be under a duress sufficient to

entitle him to reimbursement. \ 126, n. i. The acceptance by a partner

of a draft upon his firm charges him as well as the firm, so that he has no
additional credit to pledge. \ 126, n. 2. Note charges partner held out.

\ 69, u. 18. V. Holding Out.

Partner may get firm paper discounted to repay himself his advances.

\ 184, n. 3. V. Advances. Partner may accept a draft on the firm in his

individual name, \ 124, n. i, and a partner's note can be shown at the

trial to be for a loan to the firm. \ 124, n. 6. A partner can not be re-

stridled in using commercial paper, because it is incident to business.

? 124, n. 2. A partner's promise to give commercial paper would bind

the firm. \ 124, n. 3. Partners in different firms can exchange commer-
cial paper for mutual accommodation. I 124, n. 4. If one partner maizes

and another endorses a note, the application of the proceeds would not

charge the firm on the note, \ 128, n. 3, but if the credit was given to the

firm the loan could be recovered from it. \ 124, n. 5. A partner cannot

make accommodation paper in firm name. No one taking such paper,
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with knowledge, can recover. ? 125, n. i. The endorser of such paper

cannot retain pledge received for his endorsement. J 125, n. 2. Party to

fraud in negotiating iirm notes will not be compelled to recall them. The
remedy is against tue firm, which can recover at Common law. ^ 125, n. 6.

Anything which discloses to lender an individual transaflion should

put him on inquiry. § 125, n. 5. The change of individual to firm paper

at suggestion of endorser would be notice, J 125, n. 3, or third person's

note with firm endorsement in answer to demand for security for a per-

sonal loan. § 125, n. 4. If the partner makes a note payable to a stranger

who endorses it, and then the partner's firm endorses it, the taker sees an

accommodation endorsement by the firm of a partner's individual debt.

? 127, n. 4. Notes of partner endorsed by firm and negotiated by him, are

no notice of individual transadtion. § 127, n. i & 2. A firm note made by

a partner in two firms to and endorsed by himself and the second firm, is

not notice that the paper was not for the second firm's benefit. ? 126, n. 3.

§ 127, n. 5. Partner's exchange of firm notes for a stranger's notes, which

partner endorsed to take up original firm notes, is binding. ? 126, n, 5.

Firm note endorsed by a stranger presumed a firm asset if partner holds

it, unless endorser had negotiated it in the market. ? 126, n. 6. Usage for

single partner to keep bank account and give checks makes blank check

to co-partner available for him to negotiate in firm business. 1 127, n. i.

If the firm draws on a stranger, who accepts the draft, which is payable

to the partner and endorsed by him, the taker holds the firm. ^ 127, n. 6.

Dissolution ends the power to use commercial paper, even for liquic a-

tion. § 178, n. 3, 4, 5. Except in Pennsylvania, liquidating partner no

power to issue commercial paper. ? 184, v. Liquidation. Partners

charged on commercial paper though not parties to it. §44, n. 8. v.

Name. English statute makes parties signing bills and notes alone lia-

ble. This enactment alters the law, by excluding the parties in interest,

who could always be sued. § 76. Analogy for commercial paper deceptive,

because power exceptional. ? 135. Firm creditors cannot set-offpayinent
of partner's individual debt against bona fide holder of firm paper. § 167,

n. 5 a. If firm note included a separate debt, payee can recover but only

the amount due by the firm. § 167, n. 5. c. If partner gives firm paper for

his individual debt, co-partner need not repudiate transadlion. ? 168, n.

1&2; J169, n. I. z/. Tort. No implied power to bind firm by commercial

paper in non-commercial partnerships, v. Trust Funds. Mining partner

cannot bind firm by commercial paper. ? 15, n. 4. v. Mining partneirship.

Partners liability 1on though not parties. ^44. z^. Name. If in partner's

individual name, question for jury whether firm or individual transadtion.

? 186, n. 6. V. Liquidation. Partnership must be established to justify

commercial paper. ^49, n. i. v. Powers.

COMMERCIAL PARTNERSHIP, v. TRADE.

COMMISSION on sales not evidence of partnership. ? 63. v. Evidence.

Commission on profits. § 60.
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COMMON AGENT of DiflFerent Principals. ? 69, n. 11. v. HOLDING
OUT.

COMMON LAW PROCESS, v. PROCEDURE, v. CONTRACT.

COMMON MEMBER

Furnishes no basis for marshalling assets. \ 205. v. Marshalling. By
subrogation surviving escapes payment and enforces payment from de-

ceased partner's estate. \ 203. v. Marshalling. Litigation, when allowed

between firms with a common member, results in limiting execution to

joint assets. \ 161, n. 7. Obstacle inherent, and not only in procedure.

Equity compelled to put common member in plaintiff or defendant firm.

\ 163. Only basis a settlement of both firms. \ 164. Seems to be acquir-

ing capacities by different trades. \ 164, n. i. Like a Roman slave, who
had no caput, not like Roman freeman. \ 164, n. 5, 6, 7.

COMPANY, Distin<aion between, and Corporation, v. SPECIAL PART-
NERSHIP.

COMPENSATION. Liquidating partner has no right, to, \ 186, \ 188.

Compensation for management by firm which used trust funds con-

tributed by trustee partner, v. Trust Funds.

COMPETITION. Partner cannot compete with firm. \ 151, \ 212. v.

Good Faith.

COMPOSITION. V. RELEASE.

CONDUCT, General, evidence ofpartnership. \ 69, n. 4. v. Holding Out.

CONFESSED JUDGMENT, v. JUDGMENT.

CONNECTICUT has changed Common law process by statute, and made
firm a party. \ 76, n. i. v. Procedure.

CONNECTING LINES. I 62, n. i, ^. v. EVIDENCE.

CONSENT.

A partner may be bound without his consent, although partnership

arises from consent. The consent refers to his co-partners, and the con-

tract by which he forms the relation with them. He is not bound to

strangers by consent or on the partnership contradt. That is foreign to

them; they sue him for his a<fl. The doing a joint adt charges the adlors

as co-principals. If parties intend to a<5t like partners to secure an end

without being partners, they are liable as partners. The efiedt of their

joining charges them in spite of the intention or agreement not to be

partners. \ 45. Effedt of domicil on co-partner's authority. \ 184, n. 3. v.

Liquidation.
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consideration

Implied for services at request between members of a family. J 2, n. 2.

V. Family Relation. Additional partner consideration for release of re-

tiring partner. ? 146, n. 2. The promise by continuing partner to pay
the firm debts is not consideration for the release of the retiring partner.

1 95. V. Contradt. Validity of release depends not upon the seal, but

upon the receipt of the consideration. § 117, n. 2. Title to land results to

firm from pajmient of price. |ii2, n. 7. ». I<and. Denial of partner's au-

thority puts holder to proof of consideration. ? 184, n. 3. Consideration

for contradt of partnership. 523. v. Partnership; supports indemnity to

co-partner. ? 49, n. 3, a & b.

CONSPIRACY. Agreement not to bid above limit for recruits. J 211. n. 2.

CONTINUING PARTNER.

V. Change of Partners. May sever contradt. J 144, n. 3. v. Change of

Partners. His liquidation may be the security for price of retiring part-

ner's share. § 186. v. Liquidation. If insolvent, retiring partner or firm

creditor may enforce agreement to pay debts. § 147, n. 2. v. Marshalling.

Continuing may set-o£F debt of retiring partner. ? 84, n. 3. v. Set-Off.

CONTRACT.

Construdtion of contradt of partnership for court. ? 21. v. Partnership.

Contradt binding until rescinded, although not adted upon. § 17, n. i. v.

Commencement.
Right to make contradt result of power to sell, which is a constituent of

trade. ? 3. v. Powers. How does the law charge parties on a contradt when
they have made none ? The law implies a contradt in order to enforce the

duty. The partners have joined in a transadtion, and the law assumes they

contradted to perform the adt together, and then charges them for the

breach of the implied contradt, which has nothing to do with the partner-

ship contradt. ^46. This contradt is imputed not only in joint adts, but is

implied in all joint receipts, occupation, use or possession of property.

? 47. The effedt of implying a contradt as the remedy for a tort. 1 48, n.

2. V. Tort.

The contradt which partners make in transadling business is joint in

form but severable in fadt. ^ 78. This appears in the execution. Also in

equity and bankruptcy the personal liability is enforced, but the Common
law process prevents the enforcement in the first instance. The Common
law did not furnish a remedy for the commercial contradt, or adapt one

to the business engagement, but proceeded as if it was the old joint con-

tradt. J 79. Joint contradt admitted of but one ' judgment, and unless

plaintiff could effett service upon all, he lost his recourse against the

non-served partners. |8i. z*. Procedure. The commercial contradt en-

forces payment from all the contradtors. The ordinary contradt, at the

Civil law, apportions the liability among them, and that was the rule at the
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Roman law, but the commercial contradl, in all countries, is in solido.

The joint contradt gradually got severed. The wedge was inserted by

Lord MANSFIEI.D. He made the defendant waive a joinder unless he

pleaded in abatement. This ruling admitted several contra<£ts, and if it

had been carried out would have given several remedies. \ 80. This

change has been effedted by statute in Colorada, Alabama, Kansas and

Iowa. The defendant's right would have been protedled by a plea of

non-joinder. That would make a co-partner also subjedt to execution,

and enforce contribution in advance. § 81. The efFedl of joint contradt

upon procedure, v. Procedure. The distindlion between a joint and a

joint and several contradt, it was decided, has been obliterated; but co-

obligees must join, and suit against two would not justify judgment

against one on his individual contradt. The joint and several contradt' is

no better than the joint contradt. The abstradtion of a joint obligation,

which is not made up of the individual obligations of the partners, is the

fidtion which produces the mischief. The judgment would be a merger

of the contradt, although the plaintiff eledted to sue one. This fidtion

exists at the Civil law, and is fully discussed by German authors. The
change was cffedled by converting this joint contradt into the several con-

tradls of the partners. Lord MansPIBI/D's allowance of the plea in abate-

ment acknowledged a several liability of each partner to suit. \ 92. The
severance was carried forward by C. J. Marshali,, who said that if the

judgment merged the claim, the judgment must bind the co-partner. \ 93.

The modern procedure shows that the severance is complete, because a new
and independent suit is brought against the other partners afterjudgment.

The former method showed a joint cause co-extensive with the defend-

ants; the declaration against any but the defendants served was bad. Now
there is no bringing in of other defendants, but a new suit lies against

them. That the joint contradl is severed, appears from this: The relin-

quishment of the joint contradt formerly served as consideration for a sev-

eral contradl, but now it does not. The plaintiff already has the separate

contradt in the joint contradl, which is an aggregate of all the contradls

of the partners. \ 95. The business contradt is simply an aggregate of the

partners' contradls ; the jointness is only a form like the firm, the real con-

tradls are by the partners. ?95. This appears in set-off. A partner suing

to enforce a separate claim is subjedt to a set-offof the firm debt, which is

thus several, and corresponds to the claim. §96, n. i.

If the parties apportion the claim, they can enforce it at law. The law

divides their liabilit)', and will recognize their doing what it imposes as a

duty. J96, n. 2. A mining contradt charges the retiring partner. ? 146,

n. I. w. Change of Partners, or deceased Partner. §175, n. I. A contradl

severed and apportioned according to the consideration. \ 144, n. 3, 4, 5.

V. Change of Partners. Common law charged common member upon
contradls of both firms. \ 205. v. Marshalling. Tort erroneously assimi-

lated to a contradl. \ 139, n. 6. v. Tort.
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CONTRIBUTION.

The effe<5l of a contribution is to show that the contributor is a proprie-

tor of the firm stock, and a proprietor is a partner. § 4. The contribution

need not consist of material property ; it might consist of skill and ser-

vices, if the co-partner accepted them as an equivalent. Nothing pre-

vents the partners from waiving a contribution ; but their waiver does
not aflfedt third persons who treat every partner as contributing, and on
that account owning the firm stock. § 4. L,oan for contribution. 1 19, v.

Loan. Partners might buy direftly as a firm for their contributions. Ifthe
purchase was made on firm credit, without any intermediate and separate

ownership, the firm would be liable for the price. If each purchase of-

fered as a contribution is subjedl to acceptance by the co-partners, the
seller could not hold the firm. The purchase, unless accepted for a con-

tribution, would not become a contribution. § 19.

A partner contributes the use of his property during the partnership,

but not the property, unless it is necessary for the business. This is

shown in real estate, where it does not form the substance of the firm

business. The title remains in the partner. This is generally the case

with fixed capital. The reason why merchandise vests in the firm is, be-

cause the use alone would be inconsistent with trade. Buying and sell-

ing involves ownership, as a loan involves title in the borrower. The
transfer is inevitable for the partnership business and for third persons.

Although iiot made for the partners inter se, yet the effedl is a legal trans-

fei: of title. Hence, forming a partnership avoids a policy which prohibits

a change of title. A partner cannot retain the title to his contribution.

It was once so held, but the ruling is inconsistent with partnership, if

the original stock did belong to the contributing partner, the stock which
replaced it would belong to the firm on whose credit it was bought, and
the seller would have no vendee's lien on the new stock. The firm to

which the contribution belongs during the partnership bears the decrease

and gets the increase in value of the contribution during that period.

This is also the German and Austrian rule. The rule is extended to

fixed capital which does not become firm property, if the addition cannot

be separated from the original contribution. The improvement would be

attributed to the firm which enhanced the property by its business or its

funds. The partners' agreement, however, would change tl^e rule and
enable the contributing partner to withdraw his contribution and secure

the enhancement for himself, unless the firm had made improvements

with its funds, and he had not objedled. Then the court would treat his

acquiescence as a waiver of his individual claim. ^ 28. Although the use

is contributed, and the property passes to the firm by the necessity of the
' business, yet the title will be held by the contributing partner between

himselfand his co-partner. The contribution becomes firm property only

for the exigencies of the business. § 29. The inclihation of the court is

in favor of making the contribution firm property. As the leaning is to-
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wards vesting the contribution in the firm, slight evidence will be suffi-

cient to carry it to the firm. An ultimate share in the proceeds of a mine,

if sold, carried the mine into the firm. § 30.

The English theory of contribution is that it becomes firm property out

and out. If the contribution was lost, the property, being shared like

the profits, would be lost by all the partners. Upon this theory one

partner should not make up any part of his co^partuer's loss of contribu-

tion. The loss would be borne by all as proprietors. The English, how-

ever, do not consistently adhere to the view which they have taken. The
partners share the assets, not in proportion to their shares of the profits,

but according to their contributions. By the Massachusetts theory, the

contribution is a debt, and each partner must repay it, like any firm debt,

in proportion to his share of the profits. If a partner is insolvent, or out

of the jurisdiAion, the solvent partners, or the partners amenable to pro-

cess make up the insolvent or absent partner's quota of liability. But

the debt theory is not carried out. There can be no debt during the

partnership, for the lender cannot sue himself for its recovery. The.

Massachusetts courts make the contribution revert to the partner at the

dissolution, though a lender has no right to take possession of the prop-

erty which belongs to his debtor without legal process. The loan does not

carry interest. § 31. The Massachusetts theory is adopted in some other

States. In Georgia, the agreement of a partner upon dissolution to take

the assets and pay the debts, charged him with liability for his contribu-

tion, which was ranked as a firm debt. In Illinois and Indiana, the

partners were charged to make up a partial loss of contribution, accord-

ing to their shares of the profits. The method of sharing the loss of con-

tribution, suggested by Judge Hoffman, was this: Each partner loses

his contribution which he risks in the business. If a partial loss, the

distribution of loss is in proportion to the contribution. After the con-

tributions are exhausted by debts, the loss is divided among the partners

in proportion to their shares in the profits. New York did not adopt the

division of loss according to contributions, but enforced the liability of

each partner to pay the loss of contribution. An agreement might restore

the corredl method of sharing the loss, but, unless unequivocal, the courts

will not let it supercede the established rule. An' agreement to share the

depreciation of stock like the profits, did not prevent the inference of

sharing a loss of the stock in that proportion. The only State which car-

ries out the debt theory consistently is Germany. ' The German code makes

the contribution carry interest from the start. J 32. The original theory

was that the property in the contribution remains the separate estate of the

contributing partner, subjedl only to the temporary transfer to the firm

during its continuance. It was owing to a curious oversight that this

theory was not maintained. PoThikr, for some idiosyncrasy, did not

adopt it, and the French codifiers followed him. The Germans followed

the French Code. ?33. Pennsylvania is the only State which divides the

loss of capital in proportion to the contributions. Judge Sharswood is
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entitled to the distindlion of re-discovering, without historical aid, the

nature of the contribution in a partnership. He apprehended at once, by
legal instindt, the charadler ofthe contribution. In unearthing this funda-

mental principle, he exhibited a profound knowledge of the partnership

relation. § 34. He showed equal insight in dete<fting the source of a part-

ner's equity. ? 102, n. 2. A partial loss of contribution is distributed in

Pennsylvania according to the contributions. They, being separate prop-

erty, are lost in whole or in part by the owners. The English do not show
any confidence in either theory which they have adopted. A slight change

by contract will induce the courts to recur to the division of the loss by
the contributions. An agreement to divide the assets according to the

partners' interest in them was sufficient to measure the loss by the con-

tributions. Massachusetts disregards its debt theory with equal facility.

The guarantee of profits for the first year relieved the partner guaranteed

from all liability for his co-partner's contribution of ^75,000. An agree-

ment for an interest in the ship and cargo, invested the supercargo with

title to the property contributed by his co-partner. | 35. The ratio of

profits may not be fixed by agreement. Then the share of profits will

not serve as the standard to measure the loss of contribution. But in the

absence of contract, the law may divide the shares among the partners

according to their number. This is the hard and fast rule of the German
Code, and under it the sharing of the loss will include the contributions.

The French code provides for the sharing of the profit and loss in default

of agreement, according to the contributions. The English method does

not regulate the subjeft by law, but leaves the fadl for ascertainment by
the jury, which finds what share each partner should have of the profits.

This introduces the experts in each trade, and fixes the share by usage and

custom. It is only in default of any evidence that the division by heads is

adopted. §36,

There is nothing peculiar about a special partner's contribution, except

that it must be adlually made. § 37. If property contributed by a partner

was not owned by him, the owner could reclaim it, unless he authorized

the partner to make use of the property. Then his use of it in the fi.rm

would make it his debt, and not the debt of his firm. J 38. v. Trust Funds.

Contribution in services. § 54. v. Profits. Profits as increment of con-

tribution, 2 54, and ground to charge partaker as a partner. | 55. f. Profits.

The correlation of profits and contribution is not inconsistent with the

theory that the partnership has only the use of the contributions, for the

use carries the ownership during the partnership. § 57. Contribution of

deceased partner's estate. ^ 74. v. Executor. Contribution by infant

partner and its recovery. § 137. v. Infant. Assets marshalled according

to theory of contribution. § 207. The loss of contribution entitles part-

ner to consider business a failure and dissolve. § 173 & n. 8. Contribu-

tion might be bought on firm credit. § 115. Services capitalized if ac-

cepted as a contribution. . ? 54. v. Profits.
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conversion

Of Assets, z/. Torts. Conversion of stock by sheriff, z/. Execution. Of

Land. v. Land. Out and Out. v. Marshalling.

CONVEYANCE.

Firm not a party, but deed to partners trading as and mortgage by them
thus trading sufficient. ? iii, n. 2. z/. Land. Joinder of partner in deed of

conveyance. § 112, n. 18. Pennsylvania method. ' § 109, n. 7. v. Land.

COOK, Francis W. Advocate. Scotch pradlice. J 96, n. 3.

CO-OWNERSHIP.

Natural inference from law of tenure. § 67. Raises no inference of

partnership, v. Evidence, v. Division, a sale. v. Sale.

CO-PRINCIPALS.

Parties who deal as co-principals, though not in trade, may render

themselves jointly liable. The joint purchase, use, or possession ofprop-

erty charges them for each other's adts, without reference to partnership.

§ 44, V. Consent, v. Contraift.

CORPORATION.

Parties trading in corporate form are partners. The directors and offi-

cers are agents of the stock-holders, who are the principals. Anything:

done within the scope of the business charges them as partners. Defa^o
corporation, v. That heading. Ultra vires coutraifts of. v. Ultra Vires.

Acceptance by, of beneficial legislation, v. Legislation. Judicial dis-

crimination in favor of corporations and against special partnership.

Distindlion between, and Company. i>. Special Partnership.

COTTENHAM, L. C. Firm charged by tort of partner. \ 140, n. 3. .

CREDITORS.

V. Marshalling, v. Execution. Separate creditor acquiresflQ title by

transfer from debtor partner, because firm receives no consideration.

§ no. Could not claim proceeds of land if account showed no balance

in his debtor's, favor. §110. w. Land. Separate creditors protedled by

legal title, if vested in their debtor. \ 113. v. Land. Creditor has a

standing to control liquidating partner., | 189. v. Liquidation. Bill lies

to enforce continuing partner's agreement with retiring partper to pay

firm debts. \ 147, n. 2. v. Marshalling. Creditors pf new and old firm

co-ordinated. \ 147, n. 3. v. Marshalling, Partner creditor of co-partner

for balance of account. J 201, n. 4. z*. Marshalling. Creditors subrogated

to retiring partner's right, if they renounce joint estate. §200. v. MarT

shalling. Creditors have nothing to do with profits, term confined to

partners. ?55.
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credit-theory. ? 107. v. preference,

cropper. § 12, n. i. v. landlord & tenant.

CROPS, Title to. ? 12. v. LANDLORD & TENANT.

DAMAGES.

Recoverable for breach of contract by dissolution before period fixed,

measured by the profits made during the preceding months of the part-

nership, and not mitigated by plaintiff's profits made in a new business

before the term expired. ? 212, n. 3. Damages converted into a debt by
assimilation of debt to contradl. ^ 140, n. 3. v. Tort.

DAVIES, S. D. Receipt of merchandise ground of contra<St implied by
law. ?44, n. 2.

DEATH
Of a partner dissolves partnership without notice. ? 175, n. i

; § 173, n. i.

Death released deceased partner, and carried over claim against co-partner.

V. Procedure. Equity gave relief only after legal remedies were exhausted.

§ 85. Adtion also carried over. § 87. Diredt remedy against deceased

partner's estate in Pennsylvania, § 88, and in England. § 88. n. 8. Death of
partner introduces equality of distribution, and prevents any subsequent

setoff which would result in a preference. ^130, n. 13, 14, 15& i6. v. Set-Off.

DEBIT. Firm debt to partner cannot be colleAed in competition with

creditors, because partner also a debtor. \ 202, n. 2. v. Marshalling.

DECEASED PARTNER

Liable for firm debts. §74, n. i. z/. Executor. His debt set-off against firm

claim in suit by surviving partner, ^96, n. i, for balance of firm debt to

co-partner. § 106, n. 7, b. Deceased partner's estate liable for compensa-

tion to surviving partner who carries on business for it. § 210, n. 4, a. v.

Advance. When estate liable only in equity, withdrawal prohibited.

? 204. V. Marshalling. Deceased partner's debt set-off in suit by surviv-

ing partner. § 96, n. i. v. Contradt.

DECLARATIONS of Partnership, z/. HOLDING OUT. ». EVIDENCE.
Declaration in adtion against less than all. § 94, n. i.

DECREASE of contribution during partnership. ? 28. v. CONTRIBU-
TION.

DEED to or by firm. v. CONVEYANCE.

DE FACTO CORPORATION.

The members of a defaSlo corporation are not exempt from liability as

partners on any legal ground. Claiming exemption does not confer it.
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If self-incorporation is effeAed under general statutes, and the statutory

requirements are not complied with, the organization is defedtive, and

fails to create a corporation. The applicants remain partners. The argu-

ment advanced by MoRAWETz for the recognition of a de faSio corpora-

tion was this : Ultra vires adts should charge the members of a legal

corporation as partners, if the adts of a de fa£lo corporation charged its

members with partnership liability. The answer to this argument is two-

fold : I , Ultra vires contracts do not exist ; 2, As an ultra vires tort is not

an excess of power, but an incident of the business, the wrong would not

be authorized. If in excess of the power delegated, the tort would bind

the tort-feasors. § 24. Illegal corporations favored by courts, and special

partnership discountenanced, v. Special Partnership.

DeGRAY, Mr. Justice. Proprietor a partner. Erred in calling profits a

fund for creditors. § 55 & n. i.

DELECTUS Personae. \ 68. v. CHOICE of a Partner.

DESCENT, Course of, changed in England, not in America, by conver-

sion of land. \ 109.

DESTINATION.

The dodlrine is founded on the joint tenancy of the partners in the firm

stock, and prevents any disposition, unless the firm is solvent or an

equivalent was received for the assignment. The creditors stand in the

partner's place, and enforce his right for the satisfadlion of their claims.

The assignee for creditors represents them. A partner who takes the

assets and agrees to indemnify his retiring partner against them, charges

himself separately, in addition to his joint obligation, so that the firm

creditors become also his separate creditors. The firm stock, if assigned

for a separate debt, remains subjedt to the execution ofthe joint creditors.

J 107. Enforced by retiring partner, z*. Change of Partners. Not founda-

tion, though ultimate cause of firm creditors' right against joint assets.

\ 99. V. Marshalling Assets.

DISAGREEMENT of partners not a ground for dissolution, unless it

amounts to exclusion. \ 173 & n. 9.

DISPOSITION. V. SALE.

DISSOLUTION.

Dissolution occurs, as a matter of course, upon, i, the death of a part-

ner ; 2, the marriage of a single woman, and, 3, the sale, voluntary or

enforced, of a partner's interest. \ 173,., n. i & 2. The relation is sus-

pended, I, by the lunacy of a partner and, 2, by war. In other cases the

court will dissolve the partnership by decree, for the following causes : i,

A failure of the undertaking; 2, the exclusion; 3, the insolvency; 4, the

lunacy, of a partner
; 5, the abandonment of the business. ^ 173 &n. 8-12.
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Notice of dissolution must be given, except When caused by death, but

no particular form of notice is required. 1 1 75, n. 3 & 4. The notice va-

ries, according to the parties to be notified. A smgle advertisement at

the place where the business is condudled would be sufiElcient for new
customers, who are bound by the simple announcement, § 176, n. 2. The
old customers are entitled to notice, and it must be brought home to them.

? 177, n. I & 2. The holder of firm paper is not an old customer, although

in the habit of discounting it. § 177, n. 3. Customers crediting the nomi-
nal partner must be notified of his retirement. The other firm customers

could not hold him. § 175, n. 4 & 5.

In effedl, dissolution revokes the partner's agency. Ashe can bind his

co-partners until dissolution, it must be proved. § 178, n. i & 2. When
established, the power to use commercial paper ceases, except for liqui-

dation. § 178, n. 3, 4 & 5. He cannot acknowledge or revive by part'

payment a debt barred by Statute of Limitations. J 178, n. 6 & 7. The
dissolution severs the joint title into several titles, but the division must
be completed in fa.&. ? 179, n. i. Damages may be recovered for a dis-

solution in violation of the contraft. ?2I2, n. 3. v. Account, v. Distri-

bution. V. Marshalling. Partner's absolute disposition of his share a

dissolution. § 171, n. 2.

DISTRIBUTION.

V. Marshalling. Depends upon the property rights of the partners,

and they can be ascertained only by the theory of contribution which

obtains. The profits are an increment. The partners' quotas and the

charadter of the advance are preliminaries. § 207. v. Account.

DIVERSION OF STOCK.

A partner's separate debt is no consideration for assignment by an in-

solvent firm. The firm can use its stock only to meet its own liabilities.

A preference for special creditors would be void, but it would not avoid

the assignment for creditors. The permission of an assignment to sepa-

rate creditors in the proportion of the partners' shares is according to the

New York theory of a tenancy in common. 1 106, n. 9, d. The assignee

for creditors could set aside the disposition as a fraud upon the cred-

itors. The retiring partner's equity prevents the continuing partner's

diversion of assets. J 147, n. i. v. Change of Partners. Using firm assets

for separate account, v. Torts. Diversion ofjoint to separate estate, v.

Marshalling. Assets diverted to payment of partner's separate debt may
be recovered by assignee in bankruptcy. § 192, n. 3. v. Marshalling.

Partners may: consent to appropriation. ? 192, n. 3, a.

DIVISION by partners of claims or debts anticipates the law, and is

enforced. § 96, n. 2; ? 178, n. 5.

641



Index.

DOE, c. J.

Partnership agency. Partners co-principals. § 44, n. i
; ? 58. Made

partnership question of fadt, not of law. Ignored that partnership is a

conclusion of law from the fafts. ? 54, n. 3. Admits that without prop-

erty as basis of partnership, the profits indicate nothing. ? 54, n. 4. Profits

not a fund for creditors. ^55, n. 2. Sharing in double sense, I58, n. 2, by
creditor confounded without sharing by a proprietor. ? 58, n. 3.

DORMANT PARTNER.

As co-plaintiff or co-defendant. ? 54, n. i
; ? 76 & n. 3 ; ? 77, n. 3. v.

Procedure. The commercial type of undisclosed prino-ipal. § 26. At the

Common law, non-joinder of dormant partner an unconscious eledlion to

release him. I 76. v. Procedure. Enadtment of rule that parties in inter-

est should join, compels joinder of dormant partner, which is inconsistent

with the nature of the relation. J 76, n. 13. His not being joined released

him, although he kept plaintiff from knowing of his existence. 1 84. v.

Procedure. No dormant partner at the Civil law. ? 51. Superceded by

special partner. ? 3. v. Special Partnership.

DOUBIyE PROOF. Restored in bankruptcy. I 205 & n. 6. Against

trustee-partner and against firm. ? 48, n. 3.

DOWER.

Land held for firm not subjeft to dower of title-holder's widow. ? 208,

n. 7. Attaches to partner's interest in firm laud upon re-conversion, § 109,

zi. Land. No dower out of firm land. § 112, n. 13, 14. f. Land. In Penn-

sylvania, widow cut out by lien of a decedent's debts. ? 112, n. 15. In

New York, husband a tenant in common, and widow with both legal and

equitable lien, has a preference over creditors. ? 112, n. 16. v. Land.

DUAL POSITION of partner. ? 99, ? 100, ? 116.

DURANTON. Contribution measure of profits. J36. Profits by Civil law

necessary to contribution. § 37, u. 3.

DURATION OF PARTNERSHIP.

Partnership, stridlly speaking, cannot outlast a partner's death, because

a change of partners necessarily creates a new relation. But the business

is continued, and that is spoken of as a continuance of the firm. The
introduAion or loss of a member changes the liability imposed by law.

A guarantee for a clerk's faithful performance could not be enforced by

executor, though testator diredled him to continue business. J 71.

DURESS. Liability for partner's separate debt makes payment under

duress. 1 167, n. 8, u.

DUVERGIER'S construdlion of the pearl case. I 63.
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EDDIS, Arthur Clement. Dodlrine of ex parte Waring. ? io6, n. 8, c.

ELDON, Lord. Survivorsliip in partnership limited to legal title, and
not extended to beneficial. \ loo, n. 2.

ELECTION,

Unconscious, to release unknown partner by not joining him as a party.

\ 77, n. 3. V. Procedure. Equity put creditor of common member to his

eleffion. \ 205. v. Marshalling. Cestuy que trust's eleftion to follow
funds or take interest. ? 42. v. Trust Funds.

ELLENBOROUGH, Lord. Power to buy corresponds to power to sell

firm stock. ? 115, n. i.

ENGLISH
Theory and pradlice in reference to contribution. ? 31

; ? 35 n. 1. v. Con-
tribution. In default of evidence, share of profit and loss an inference of
fa<a. § 36 & n. 5. Process. § 77 & n. 2

; § 96.

EQUITABLE LIEN.

The control of the stock by means of an equitable lien would be suffi-

cient for the protedtion of creditors. But, historically, the creditors'

rights are legal, not equitable, and arise from the joint estate. § 103. v.

Marshalling.

EQUITY.

Partner's. The partner's equity is the right to have the firm assets ap-

plied to the payment of the firm debts. The equity was thought to be
founded upon the property interest of the partner. When he lost his in-

terest in the property, either by voluntary or adverse sale, the equity was
held to pass with the interest. Judge Sharswood held that the equity

was founded upon the partner's liability. The unlimited liability of a

partner is a construction of law, not an obligation intended by the part^

ners, and equity relieved the partner against the outstanding liability.

1 102. V. Change of Partners. The destination by partners of stock to the

business fixed its charadter and created a joint estate, which was pledged

to firm creditors, and could not be converted to any other purpose without

the consent of the firm creditors. The partners, if insolvent, could not

sell, except for value. Each partner has the right to prevent any diversion,

and this right is called his equity, because the remedy is generally equita-

ble. The right is to protect his separate estate, which might be called

upon to make up the loss caused by a diversion. The firm creditors

avail themselves of his equity to enforce the distribution among them-

selves as the beneficiaries. As the objeft of the equity is to proteA the

partner's separate estate, his legal liability for the firm debts in his sepa-

rate capacity is the foundation of this right. § 106, n. 5 &y, also v. Execu-

tor. If the equity was founded upon his property right, parting with his
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interest would leave him exposed to unlimited liability for the firm debts,

and at the same time deprive him of the control over the stock which
should be marshalled for his relief. A nominal partner who has no prop-

erty interest, would, by this theory, have no equity. ? io6, n. 4. But if

held out as a partner, the firm creditors would be preferred to the indi-

vidual creditors of the contributing partner. As the partner held out

would be entitled to marshal the assets for his relief, the firm creditors

would, through his right, be entitled to the assets. § 69, n. 19. The right

cannot be relinquished or waived, for the creditors are parties to the

arrangement, and the bar, like an alienation, would be a withdrawal and

a fraud upon them. ^ 106. Retiring partner's continued liability for the

firm debts is the foundation of his equity. J 147 & n. i. v. Change of

Partners, v. Marshalling. Equity's restridlion of creditor to one of two

funds the origin and extent of marshalling joint and separate assets, v.

Marshalling. Firm creditors do not depend on the partner's equity for

recourse to firm stock. They have an independent right, \ 194, n. 3. v.

Marshalling. Equity will not open judgment to bring in after-discovered

dormant partner. J 85. ?/. Procedure. Set-oif is a medium of equity. J 130,

r\- 4, 5, 7-

ESTATE.

The estate prevents separate creditors from seizing their debtor-partner's

share. His dominion as owner is controlled by his co-proprietors, whose

rights prevent any withdrawal, and exclude the separate creditors, who
stand in the partner's shoes. \ 100. The joint estate gives a status. v.

Status. The joint estate survived upon a partner's death. The property,

as well as the claims, survived to the co-partner, and did not gci to the

deceased partner's representatives. 1 99 & n. i
; \ 103. The surviving

partner did not take as a new acquisition, but by original title, which

related back to the beginning of the estate. This was recognized in

reference to real estate, as soon as the liability for debts attached to real

estate at the Common law. Source of creditor's control of firtii stock.

\ 103. V. Equitable Lien. Estate personified. \ 163.

ESTOPPEIv, Partner by. v. HOLDING OUT.

EVIDENCE.

Of Partnership. Proprietorship shows the title of a principal in the

business, v. Property. Profits show ownership, v. Profits.' The capacity

of a principal, if the only clue to partnership, would makethe relation a

question of intention or a state Ofmind. The legal effedl of the distiuftion

between a principal who is not, and a principal who is, a proprietor is im-

portant. If the proprietor is a partner, the evidence of his proprietorship

establishes his position by law ; if proprietorship does not prove him to be

a partner, the law does not re.gulate his status, but it is a question of fadt

for the jury. The primafades, which infers a partnership from exerting
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the right to take pi-ofits, proves that the law determines his standing. The
prima fades stand until it is proved that the right was not exerted by

virtue ofa title to the profits, but by appointment from the proprietor. 1 54.

On the theory of principal and agent, partnership is a question of the

partners' secret intention, v. Property. With intention as the test, the

effedl would be that partnership, which has become an establishment of

credit, would be reduced again to the standard of a bargain, or of a private

arrangement between the partners, and th3 public benefit of an institute

of credit would be destroyed. I 57; The inference of property from shar-

ing the profits is not peculiar to partnership ; it is the general rule of law,

and applies in partnership as elsewhere. The confusion arose from the

term "sharing:" The sharing by a proprietor and the sharing by a non-

proprietor. The first was partnership, the second was the opposite ofpart-

nership. If sharing is the inducement to partnership; it must involve the

contribution to a joint business for the purpose of making them. The
means (a partnership) must be willed as well as the result desired. ? 58.

The law was preserved by denying the effect of a partnership unless the

sharing was by a proprietor. The discrimination was eflFefted by exceptions

which were classified, and which amounted simply to the re-establishment

ofthe original efiiedl of sharing the profits as proprietor. The exceptions

were : ist. Payment of wages or salary out of profits ; 2d, Payment of em-

ployee, or extension of hiring to any subordinate
;

3d, Managing, or carry-

ing on, business for the principal, if not also for the mariager. The
exceptions are verified by Criminal law, which sustains indicShnent against

member of any class, although he claims to be a partner. Cox v. Hickman
does not establish any new position. The creditors carry on the business

for the debtor after reimbursing their debts; ifthey carry it on for theirown
benefit, they become partners. Thisis the distindlion between an assign-

ment for creditors and a sale to them by the debtor. ? 59. The foundation

of the distindlion taken between sharing profits and receiving a sum equal

to a share of profits is the proprietorship of a partner. The position of a

claimant was distinctly expressed by disavowing a right to the profits, and

by presenting a claim against the proprietor for an allowance by him of a

sum corresponding to a given share of profits. This form of statement was

abused, by using it as a pretext to disguise the real position of the proprie-

tor, who thus escaped liability. The pretence is not sanAioned by law.

The court will investigate and find outthe real nature of the arrangement,

and if a proprietary title exists to the profits, no phrases will change the

fadt. ? 60. The effedt of sharing both profit and loss was said to prove a

partnership, without any doubt. But sharing the loss is conclusive of

partnership only upon the principle that a proprietor is a partner. If not

necessarily a proprietor, the agreement ofprincipals might be to share the

loss and yet keep the business independent. They might share the losses

and yet not be liable for the misconduct of the principal, who failed to pay

money received for the transaction, but misappropriated it. The other

principals would not be liable for the price. ? 61. The courts never con-
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sidered gross profits as evidence of partnership, because the proceeds rep-

resent the merchandise sold, and, if divided, give each party a purpart.

They hold the produdl as they held the merchandise. This view is cor-

redt, for the gross profits do not identify the participants with the business.

The captain who received 2-3 difiFerenqe, or advance, of price for coal be-

tween price at the mines and at the ma: ket, would not be a partner with the

owner of the boat and colliery. The owner pays his own expenses, and

the captain includes his in the 2-3 enhancement. The cost might exceed

the increase in price, or there might be no increase. Then the captain

would not share profits. If the cost of transportation just equaled the 2-3

enhancement, the captain would get no profits, while the owner would get

his share in full. The fa<5l that sharing gross returns is held not to make
a partner verifies proprietorship as the test of partnership, because the

stipulation for sharing gross returns if by a non-proprietor, would include

profits, and bargaining for an equivalent out of capital, although no profits

were made, should make one all the more a partner if profit-sharing,

though by a non-proprietor, were the test of partnership. But if only by

a proprietor, then there would be no sharing, unless profits were made.

Conne<fting lines are considered as independent, unless the proprietors

share the expenses of the entire route. That would unite them in inter-

est in the transportation, and charge each for the other. ^ 62. If there was
no common expense, they would be independent. A commission on sales

is interpreted in the same way. The commission discloses no identity of

interest. The broker might sell at his principal's loss. The pearl case of

Ulpian was a commission to sell at a limit. The agent and owner were

not partners, because agent not co-owner, or wonld have been reimbursed

his skill, services and expenses by a share in the pearls. At Common law,

both would be liable, but would not be partners, because they did not share

the expenses. § 63. A lender is not a partner, although he takes profits

instead of interest for his loan. A loan is the opposite of an interest in

the property. The lender gives up his title, and looks to the debtor for

the return of an equivalent amount. The partner retains his title.

The eflfedt of the statutes, which authorize a loan without making the

lender a partner, is to declare the law, not to change it. The clue to de-

termine the difference between a loan and a partnership is the control

over the money. If relinquished to the borrower, it is a loan ; if retained

by the alleged lender, it is a partnership. The statutes which postpone

the lender, who stipulates for a share ofthe profits, create a deferred loan.

The privilege is granted on the condition of a postponement in case of a

competition with other creditors. A loan can be made to a particular

fund without any personal debtor. This has been allowed in other

branches of law, and extended to partnership. The creditor renounces

his right to hold the partner, and looks only to the profits for payment.

In the Hindu Rajah's case the original trausaftion was a loan, and the

creditor sequestrated the debtor's property, as if by execution. The
amount of interest or profits does not make the lender a partner. The
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amount indicates the desperation of the borrower rather than the in-

tention of the capitalist to become a partner. A stipulation for both
interest and profits would not charge the capitalist. The profits might
be additional compensation for the use of money, and if no control was
exerted over it, would not necessarily charge the capitalist. The lender
might, under some circumstances, control the property. The control

might be for his protedlion, and be a security for the loan. A single

transadljion which could mislead no third persons, because completed by
the one operation, might thus be carried through by the creditor. A
creditor might guarantee the capital for a business and take profits with-
out becoming a partner, although he acSted as a trustee in the distribution

of the fund. ? 64. The stipulation for interest equal to 25 per cent, of
profits, or profits equal to 25 per cent, of interest, would not be usurious.

The interest or profit itself is contingent upon earning profits. If no
profits were made, nothing would be recoverable, and this risk of loss is

equalized by the excess of the legal rate. ? 65. v. also § 66, n. 6.

A usurious contradt would prevent the creditor from being a partner.

If a lender, he is not a proprietor. Taking profits in addition to, or in

excess of, interest does not charge the recipient as a partner, unless he is

a proprietor. This does not apply to holding out. Holding out is in-

dependent of any arrangement between the parties. The risk of lia-

bility to third persons would not justify a contract for interest in excess

of the legal rate. The loan is not contingent upon the success or failure

of the business. The debtor also gives his personal liability
;

(if he did

not, there would be no usury. \ 64, n. a; \ 64, n. c). The risk of liability

to third persons does not arise from sharing profits, unless by a proprietor,

and if it arises from holding out, that is independent of the contraft. \ 66.

The inference is against a partnership if effedt can be given to the fa<Sls

without establishing a partnership. The reason of this construdlion is

the reludtance to impose the unlimited liability of a partner, unless it

cannot be avoided. Co-ownership excludes a partnership, because hold-

ing or tenure is the Common law theory of property, and is not superceded,

except by trade necessity. This extends to other property than land. It

was applied to ships, and extended to any fixed capital. To convert such

capital into firm assets requires something more than using it. The parties

must show their intention to convert it into firm property. TheRoman law

did not make this distinftiou. There the contraA regulated the question.

The parties might sue co-owners, and not partners, if they so stipulated.

They made up a team, but retained the ownership of their respe<5live

horses, because they contracfted to sell in partnership. Inference of sale,

z*. Sale. Of bailment, 11. Bailment. Of fadtorship. ». Fadlorship. Of a

gift, z/. Gift. ?67.

Managing business, or general conduA as partner, evidence of partner-

ship. V. Holding Out. Motives for partnership, as well as contra<5l,

incompetent on the issue of holding out. v. Holding out. Any adl or

admission by one that he is a principal in the business is competent to
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charge him. The fa<3; of holding out is for the jury. Whether a fate

partner becomes a partner again by reason of his wife's receiving a de-

ceased partner's share was for the jury, who determined whether he adled

for himself or as agent ©f his wife. There is no order in which partners

must be proved. The contract between them implies that an admission

by one should be a declaration against the others ; but it is not given any

effedl until, and unless, foUovred up by adts and admissions by the others.

The admission, however, of partnership between A & B by A in B's pres-

ence would charge B if he did not deny the statement. J 69. Plaintiff

cannot compel co-partner not sued to testify as adverse. He is not an

adverse party, or an adverse beneficiary of the suit. He is liable in a

different suit. § 95, n. 4.

Surviving partner not disqualified by joinder of deceased's representa-

tives, § 87, n. 3. V. Procedure. Husband of wife, a partner, disqualified

by interest, v. Married Woman. Evidence of firm title to real estate,

r. Land. Issue of partnership, f. Liability. Surviving partner not an

assignee of deceased partner, so as to exclude testimony of opposite party

as to transadtions with deceased. § 121. Contra, in Pennsylvania. Evi-

dence thatjudgment confessed to defraud creditors putsjudgment-creditor

to proof of bonafides. § 122, n. 9. v. Powers.

EXCEPTIONS

To the rule that sharing the profits is a test, prove the rule. The princi-

ple of the exceptions is that sharing by a non-proprietor is not partner-

ship. The sharing profits must be by a proprietor. ? 59.

EXCLUSION of partner from the business is a ground for dissolution.

1 173 & n. 9.

EXECUTED CONTRACT. ? 117. v. ASSIGNMENT.

EXECUTION.

The Common law execution takes the partner's interest,, and the pos-

session under the levy is referred to the title. Therefore a sale of the firm

title would not pass it without a joint levy, even though the sheriff held

a joint writ and thought a second seizure of the stock already seized under

the separate writ unnecessary. The sheriff cannot seize the partner's

share, but he can seize the stock in order to sell the partner's interest in

it. The execution [a fi. fa.) required a tangible thing for it to operate

upon, and unless something could be seized, nothing could be sold. The

requirement of the writ being satisfied, the sheriff must not disturb or re-

move the stock, and can sell only the partner's interest in the stock. The

purchaser acquires no right to co-possession, but merely a claim for an

account, to ascertain the balance, if any, coming to the partner. 1 104, n.

5 &6. A separate execution entitles the purchaser only to the debtor's inters

est after all the firm debts are paid. His right must be defined by an ac:
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ocunt. The Common law at first diredted an account, but subsequently

relinquished the ascertainment of the interest to Equity, i 103. By the

Chancery praAice, a sale could not be made until the defendant's interest

was ascertained, i 103, n. 5. The sheriffseizes the stock for the purpose of

making an inventory, but becomes a trespasser if he removes the property.

He sells the partner's interest in the goods. A special partner has an in-

terest, though it was thought not to be tangible, because he had renounced

his control over the firm stock. § 104, v. Special partnership. A joint

execution, at any time before a sale, intercepts the title, i io6, n. 8. The
sheriff's pradlice of selling on all the writs in his hands, compelled the

court to decide how the proceeds would have been raised and distributed

had the sheriff done his duty. ^ 106, n. 7. If the sale is lumped on sepa-

rate executions, the distribution is made according to the shares of the

respedlive partners. § 106, n. 8,/ The proper course, in Pennsylvania,

would have been to hold the fund raised by a sale of the firm stock on a

joint execution for the general body of creditors. This is the established

course of practice where the court must make a pro rata distribution of

assets. The sale under an execution might reasonably be treated as an

admission of insolvency, and justify the court in impounding the funds.

There is no excuse for handing them over to the separate creditors without

exacSling proof that no firm debts exist. § 106, n. 8, <i & b. The separate

creditor could be enjoined from selling, if the assets would not realize

more than sufficient to pay the firm debts. J 108, n. 8, c. The mistake of

letting a separate execution seize and sell any part of the stock has been

corredted in Pennsylvania, by turning to account a statute passed to sell

the intangible assets of a firm which a Ji. fa. could not seize. § lo5, n. g.

The confusion arising from the sheriff's seizure of firm stock for sepa-

rate as well as joint claims, is obviated by the use made of the X&. 8 April,

1873, P. L. 65. A special y?. yiz. issues to sell a partner's interest without

levying on the firm stock, li tvto fi. fas.., the first in Common law, the

second in statutory form, the second will take precedence. The sheriff is

not bound to execute the first, and if he does, it is only in subordination

to the second. If neither is in the statutory form, then the writ which

made the money will take it, although execution had been levied under

an earlier writ, no lien being acquired by the earlier form. § 168, n. /, g,

h & i. The reason why the purchaser of a partner's interest does not step

into his shoesand become entitled to co-possession with the other partners,

is that the sale dissolves the partnership, and the purchaser is interested

only in the liquidation which the partners are entitled to make, unless

they are shown to be unfit. If the sheriff levies on firm stock, and sells

a partner's interest on a separate execution, the co-partner would have no

claim to recover in trover, as nothing passed but the partner's interest,

which was liable to execution ; unless the sheriff delivered possession of

the firm stock, then, by the true theory, the co-partner could recover for

the conversion of the firm property, but by New York law he could re-

cover only for his half as a tenant in common. The equity to control
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a partner's share for firm purposes is not equivalent to a joint title over

the firm stock. § 105, n. 9-10. Separate execution creates no lien upon

partner's share, v. Lien. An attachment could not be laid upon the

firm stock for a claim against a partner. The attachment would forbid to

the firm the use of its stock, and amount to an exclusion until the con-

troversy was ended, though sustained in New York, on the ground that

the sheriff could seize the stock and sell the partner's interest, which

would be a moiety. This is according to the theory of a tenancy in com-

mon, or holding by several titles with joint possession, which would be

severed by execution, and the purchaser vested with the defendant's title

and possession. ? 104, n. 4. Tenancy in common makes execution sever

joint title, v. Property. Partner's executing firm judgment, if an abuse

of legal process, charges co-partner. §139, n. 4. v. Tort.

The stock must be snbjedt to execution at the instance of the firm cred-

itors, and no private agreement can v/ithdraw it from them, especially

where replaced by sale and re-purchase. J 106, n. 8,j&k. The firm,

when insolvent, could no more confess judgment for a partner'sseparate

debt than for a stranger's. Much less would an agreement to appropriate

firm assets to the payment of a separate debt give it precedence over a firm

debt. ? 106, n, 9, a. Firm stock sold on separate execution can be recov-

ered by all the partners. ? 167, n. 5, b.

EXECUTOR.

Under direAion of the will, an executor or, under articles, an adminis-

trator, becomes a partner. He becomes liable for all the debts incurred

during his administration. Equity, however, cannot enforce the articles,

and compel the representative to become a partner. He may renounce.

Then the surviving partner would continue the business, without any

substitute for the deceased partner. ^72. The eflfedt of letting an execu-

tor, or administrator, take the deceased partner's place, is that the de-

ceased partner's estate becomes a contribution, made by the beneficiaries,

who thus become special partners by inheritance. J 74. In New York
and Maryland the executor, or administrator, who a<5ts under the direc-

tion of the testator, or under articles, is exonerated from liability, J 72,

but elsewhere the general rule is that the executor, or administrator, in-

curs personal and unlimited liability as a partner. He represents the

deceased, and is the only one who can control the destination of the assets.

He cannot qualify his liability. If the direction, or agreement, imposes

the duty, he would commit a breach of trust if he did not a<fl
;
yet he

need not administer, for he can renounce. The moment he does admin-
ister, liability attaches. § 73. If the executor, or administrator, becomes
a partner, this may relieve the deceased partner's estate. It enables him
to limit his contribution to part of his estate. His representative could

not contribute any other part of the deceased partner's estate. This would
be a breach of trust, and the beneficiaries might reclaim the funds. The
representative will not be reimbursed for his loss incurred on tehalf of the
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deceased partnel'. The contribution is the limit of the deceased partner's

liability, even ifhe a&s under testamentary direcflion, or the articles would

oblige him to adt. If the representative allotted part of the contribution

to a beneficiary, he could not charge the recipient for a loss which he was
subsequently compelled to pay. The allotment is a withdrawal. Execu-

tor's creditors can be subrogated to his rights against deceased partner's

estate. To the extent of deceased's liability, i. c, for the portion of his

estate contributed, the representative's creditors may come upon the de-

ceased partner's estate. If creditor is prevented by default from access to

deceased partner's contribution, executor's creditors are afifedted by his

exclusion. They cannot assert his equity. The set-off pradtically extin-

guishes his claim. The creditor of the executor is a creditor of the de-

ceased partner, and, as such, may claim administration on his estate. § 74.

The representative's position is ascertained like that of any partner. The
natural inference is that he leaves the estate in the firm as a loan or in-

vestment, but ifhe contradidls this inference he will be charged. ? 75 (§ 73,

n. 1,). The representative can escape any liability, and yet continue the

business, by entering into a special partnership and making the deceased

partner's estate his contribution, ? 75. Executor enforces partner's equity,

now that deceased partner's estate is liable for firm debts. § 106, n. 6 & 7.

Executor of deceased may be joined in suit with surviving partner. J 88.

EXEMPTION, not allowed out of firm property. ? 103.

FACTORSHIP.

A fadlorship might exclude a partnership. The consignees might answer

for the solvency of their vendees, and thus bear all the losses of the busi-

ness. The consignors, by releasing half the loss, do but relinquish a right

in favor ofthe consignees, who are thereby exonerated from full liability.

The favor shown the consignees in this exemption, and in fitting up their

store, is not evidence of partnership. J 67 & n. 12.

FAILURE, a ground for dissolution. ? 173 & n. 8. v. Contribution.

FAMILY RELATION.

Though the family relation rebuts the presumption of a consideration

for services rendered at request, and partnership is now a contradt founded

on consideration, yet its original character clings to the relation, which

grtw up in the middle ages as a family affair, and a consideration is im-

plied for a partnership between members of a family as much as if they

were strangers. § 2 & n. 2.

FARMING in Partnership. ? 12. v. SUBJECT-MATTER.

FELICIUS. Definition of partnership. § 16, n. d.

FEUDAL theory of property injecfted into partnership, § 3, v. Partnership,

and measured partner's capacity by his property. J 99, i 100.
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FICTITIOUS name, use of, though prohibited, don't prevent recovery,

unless credit acquired by it. v. Procedure, v. Name.

FI. FA., Kinds and what leviable under. :/. EXECUTION

FIRM

Not a party, except in States which have changed Common law by statute.

S 76. V. Procedure. Different firms, if composed of same individuals,

treated as one, no matter how far apart, and a general lien covers aggre^

gate stock. ? 164, n. 3.

FIRM CREDITOR.

A general creditor may enjoin a separate execution creditor from seiz-

ing firm assets. His equity gives him a lien, or interest, to protedl the

assets. § 106, n. 5. It was so held in New Jersey at first, but this ruling

was superceded, and his right made to depend on alegal lien, which does

not exist without an execution upon the assets. ? 106, n. 5, ^ & c. The
joint creditors exclude the separate creditors, and enforce the. partner's

equity. § 106, n. 5, d.

FIXED Capital does not become firm property. § 25. v. Contribution.

1 67. V. Co-Ownership.

FITTING, Dr. Hermann. Civil law indivisible contra<ft. ? 91, u. 3.

FOREIGN JUDGMENT, v. JUDGMENT.

FORMATION of Partnership, Fraud in, ground for corre<£ting settlement.

J 212, n. 5. V. Account.

FRATERNITY, A, or Brotherhood, is not a partnership at the Commou
law. § 16.

FRAUD.

V. Statute of Frauds. No diverting firm assets to separate use. v. Torts.

In formation of partnership, ground to open statement. §212, n. 5. v.

Account. Partner to fraud in negotiating firm paper. 1 125, n. 6.

FRENCH

Fiflion of partnership as a corporation. 1 100, n. 2 & a ; ? 101. v. Status.

No joint estate for firm, fiftion of personality a makeshift, privilege of

joint creditors unfounded, analogy of pecuHum gronnAless, and credit to

stock because no person. § 164, n. 7. ^ loi, n. 3. Firm creditors no privi-

lege, and distribution should be pro rata among j oint and separate credit-

ors. § 100, n. 3.
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french process.

V. Procedure. By French law a civil partnership may be for any benefit;

a commercial partnership, for gain. § i6. Contribution firm property.

\ 33, n. I. V. Contribution.

FiJSSEL, Dr. Fred. Fransc. DistincSlion between corporation and com-
pany. 1 37, 11. d.

GAIN.

It is not every benefit which is sufiicient to serve as the objedt of a part-

nership. It must be gain. This is because partnership came into the

Common law through trade, which has gain for its objedt. At the Civil

law, any benefit is sufficient, e. g., a park for recreation. But this being a

kind of partnership derived by tradition from the Roman law, is discrimi-

nated from the commercial partnership, which is regulated by the com-
mercial codes, and which resembles our trade partnership. A masonic

lodge is not a partnership, but a social or beneficial association. If money
is accumulated by a club, the members do not become partners by reason

of the joint fund. It is an, incident, not a controlling element, of the

association. An association for mutual protedtion, or mutual insurance,

is not a partnership. The purpose of -the association is not gain, but

security against loss. Every association for gain, which is not a corpora-

tion, is a partnership. On this ground a car-trust is held to be a partner-

ship. \ i6.

GENERAL conduA as a partner. § 69, n. 4.

GEORGIA adopts the Massachusetts debt-theory of the contribution.

'I 32. V. Contribution.

GERMAN LAW,

In reference to enhancement or decrease in value of contribution during

partnership. \ 28. v. Contribution. Carried out theory of contribution

as a debt. ? 32. zi. Contribution. Ofjoint estate. ^29. v. Status. German

Code. \ 30, n. 8, 9. V. Set-Ofi^. Profit and loss divided, in absence of

agreement, by heads. German Commercial Code. \ 36. Process. \ 77, n.

I, a.

GIBSON,

Judge, accounted for partnership as au anomaly tolerated as an exception

to principle, and only as an indulgence to trade. Partnership nothing but

a contradl. If the firm creditors excluded the separate creditors from the

joint estate, he-thought the separate creditors thus deprived of a right

should exclude the joint creditors from the separate estates. § 102. The

partner's equity a property right. ? 102, n. 2 ; § io5. Partner's authority

to appear, or employ attorney, like his accepting service. 1 119, n. 2.

Cannot submit to arbitration. \ 120, n. i, a.
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GIFT.

The transadlion might be a gift, instead of a partnership. The motive,

ordinarily, would not be considered, but where the parties with the one

who adted for the donees knew of the intention, it might be given effeft.

§67.

GLUCK.

The purpose classified partnership. ? i, n. 3. Services capitalized for

contribution. J 57, n. 2. The nature of a partner's contribution. § 33, n. L.

GOLDSCHMIDT, Dr. L. Buying and selling is the type of trade. § 7

n. 5.

GOOD FAITH.

The utmost good faith was originally exatfled of the partners in their

dealings with each other, on account of the intimate relation of kindred.

At the present day, property identifies the partners in interest, and limits

the application of the maxim. In reference to property, a partner must
make a clean breast of his knowledge. § 151, n. 1. The property interest

he acquires belongs to his co-partners, ? 151, 11. 2, whether he competes

with the firm business, § 151, u. 3, uses the firm property, § 151, n. 4, or

his position in the firm, ? 151, n. 5, to secure a separate gain. But en-

gaging in a different business is not a breach of the relation, though it

may be of the articles, and furnish ground for an injunftion, or a dissolu-

tion. § 151, n. 6; ? 212, n. 2. A partner cannot transadt business of the

same kind apart from the firm, without sharing the profits of the inde-

pendent business with his co-partners. If secretly done, and in competi-

tion with the firm, the partner will be held a trustee for his co-partners.

The partner cannot make a profit in his secret and independent business

which does not enure to the firm. 1 131, n. 3. A settlement would be

opened to make the competing partner account. J 212, n. 3. The credit of

the firm cannot be used by him, without converting the benefit derived

from its use to the co-partners. He cannot make separate contracts after

a joint one by the firm. He cannot deal with the firm, because his inter-

est will be adverse, to make more for himself as one party to the bargain

than as one of the firm, or of the other party. He cannot use the advan-

tage given him by the firm to make a separate transadlion for his indi-

vidual benefit. ? 151, n. 4, 5; ?2I2, n. 8. He cannot buy property used

by the firm, or renew leases without being a trustee for his co-partner.

? 212, n. 2, 7, 9. He can, however, deal with his firm at arm's length,

and, on the footing of a stranger, by an open course of transadtions, which
show a full knowledge and concurrence by both parties to an independent

business carried on apart from the firm business, though involving diredl

dealings with the firm. The loss or injury resulting from the breach of

good faith is an item of the account. ? 212. v. Account. If partners

brokers, and sale impossible, one may buy for himself. J 51, 11. 2. Part-
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nets in mining partnership deal at arm's length as to individual titles.

§ 15, n. 4. V. Mining Partnership.

GOOD-WILL.

Item of account. ? 209. The good-will is an asset, the produft of the

partners' joint labor. J 209. The professional reputation is not part of the

good-will, and does not pass by the sale of it. § 209, n. 1, a. The partner

who has sold the good-will may compete with the firm, if he does not use

the name. He will be restrained from using the name. ^ 209, n. i, b.

The good-will carries a trade-mark, though it is the name of the selling

partner. J 209, n. i, c. If good-will unsold, both partners retain the right

to use the trade mark. § 209, n. i, d. Neither partner can appropriate the

good-will, and it will be sold for joint account. § 209, n. 2. If partners

disagree, they will be made to bid against each other for the good-will.

§ 209, n. 3. Continuing partner must account for value ofgood-will. § 209,

n. 2.

GORDON, J., shows that present practice justifies joining executor ot

deceased with surviving partner. 1 88, n. 5 & 6.

GOULD, Tracy. Account lies for isolated transadlion during partnership.

? 159. a- 1-

GROSS PROFITS, Sharing. § 62. v. EVIDENCE.

GROSS RETURNS, Sharing. § 62. v. EVIDENCE.

GOW. Explanation of partner's liability for his contribution. ? 20, n. 1.

GREEN, WM. Partner's power to employ attorney. I 119, n. i.

GUARANTEE

By firm ends with death of a partner. § 72, n. i. v. Duration of Partner-

ship. A partner cannot charge his firm for the debt of a third person, or

ofhis co-partner. The firm note for one partner's debt made by another

would not bind the firm. It would be a guarantee, and, as such, must be

made by all the partners. I 129. The firm might be compelled either to

pay a partner's debt or be broken up, but the choice of going out of busi-

ness is left'. I 129. A partner in selling a judgment could not guarantee

its payment. The guarantee would be void, though the assignment

would be valid. ? 129, n. 4.

HAHN, Dr. Friederich von. German process. ? 77, n. i , a; § 130, n. 2, 4,

8, c. V. Set-Off.

HAMILTON,

G. F., Esq. I 41, n. 4. v. Trust Funds. Mathematical demonstration of

partner's liability for trust funds contributed by trustee-partner. §42, n. 4.
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HAMMOND, Anthony. The test ofjoinder is an interest ill the contraft.

^44. "!• Liability ofjoint coutraAors, J44, n. i, of tort-feasors. §47,

n. I.

HARE, Judge J. I. Clarke. The joint liability of the Common law. § 44,

n. 1. Creditor'spossession oftwo funds basisofmarshallingiirm assets.

? 102, n. 3.

HEIR of deceased partner must convey to purchaser from firm. § 1 10, n.

3. V. Laud.

HINDU RAJAH'S case. I 64, n. 3, *. v. EVIDENCE.

HISTORY OF PARTNERSHIP.

Partnership grew up at the Roman law. At first, the familia was a

partnership. This accounts for socielas omnium bonorum, and for the

dodlrine of the stridlest good faith in the relation. The relation of patron

and client introduced the voluntary element, and led to the distindtion be-

tween cofnmunitas and societas. Farming the public revenues led to the

trade partnership, the only kind which has survived. J i. Partnership

continued during the middle ages, and trade was carried on generally by

the members of a family, like the Rothchilds at the present day. In a

predatory period the nearness of kin re-established the confidence which

existed in partnership among the Romans. § 2.

HOFFMAN, Judge, took the corretfl view of the contribution. J 32 & n.

I
; i 33> u. I ; § 34, n. i. v. Contribution.

HOLDING OUT.

There are three ways for holding out : i , By the party's diredt authority;

2, by his consent
; 3, by his knowledge that he is held out, and his failure to

prohibit the holding out. His liability does not vary in these cases. It has

been said so, but there can be no different measurement of damages for a

man's consent, or for his negligence, because the liability arises from the

injury to aperson misled by the party charged. Holding out is representar

tion of membership. A party who parted with nothing because of his reli-

ance upon the holding out, suffered no injury from it, and hence has no title

to compensation. Managing the business, or adiing as a partner, is not

stri<3;ly a holding out. Holding out is where the party takes no part and
has no interest in the business. The manager is held liable, on the ground

that he performs the fun<Slions of a partner, and will be held by his express

adts, or byhis general condudl. He must notify parties dealing with him of

his subordinate employment, in order to be exonerated. General condudl

as a partner would not charge the party, unless the third person contradted

with knowledge of and in reliance upon the course of condudl, The rep-

resentation must be to the -plaintiff. Evidence of condudl is competent,

but it must be known and relied upon by plaintiff. If not, he cannot avail

himself of the adls indicative of partnership. They can be explained and

656



Index.

shown to be mistakes. One charged as partner could not give evidence

that his contradt was for management of the business, and that the firm

was insolvent, in answer to his alleged admission of partnership. The
contradt between him and the partners was foreign to third persons, and

Ms motives to make, or not to make, it are excluded with the contradl.

The unlikelihood of his making the contradt is part of the issue of part-

nership between the partners under the contradt, apd that is foreign to

third persons. The contradt of partnership is excluded, because it is a

secret which creditors cannot use in order to charge the partners. It is

generally upon a failure to prove partnership that the creditors resort to

the liability without partnership inter se. Having frustrated the creditors

by withholding articles, the partners should not be able to defeat them
again by producing the articles. The exclusion should be mutual ; if the

partners can withhold, the creditors should exclude. If the contradt of

partnership, and the inducements to it are excluded, the defendants could

not introduce their books in order to show the relation in fadt. They are

incompetent for the same reason. The question is independent of and
paramount to the relation in fadt. The adts, or representations, of the

defendant have misled the plaintiff, and it is too late to explain the con-

dudt. -Moreover, the prior explanation should have been made to the

plaintiff. The explanation by arrangement between the partners does

not reach him. The case of PoUion v. Secor may be explained by charg-

ing a man for his name in the firm designation. Everyone dealing with

the firm relies upon a partner behind the name, and, upon finding him,

holds him without anything more. The fadt of holding out is proved by

any act once done and accepted by the defendant. Judgment paid by

defendant for a note, like one upon which plaintiff sues, is evidence suffi-

cient to charge defendant. The promise to become a partner would charge

the promissor. The representation for the future would t|e equal to a

representation in the present. The difference between the holding out

as to a partner and as to an agent is only as to the extent of the agency.

The partner's liability is defined and limited by the business. The agent's

would vary according to the variety of his transadtions. If there is no

individual name in the firm designation, all are liable who trade under

the common designation. This is established by evidence. The credit

would be given to all who thus traded when ascertained. The name cov-

ers and charges the parties using it. The effedt of employing a common
agent is that his business becomes the business of each employer, and

charges them jointly for his transadtions. If one held out notifies the

party holdifig him out to' desist, that is not sufficient to exonerate him

from liability. The notice to the party holding out would imply giving

him authority to continue the use of the name. The reliance would be

put on the party holding the other out. The notice must be diredt to the

third persons. Reputation of partnership is not sufficient to charge one.

Adts, admissions and declarations are representations to the plaintiff, who

relies on them. He cannot rely on reports. Nor if partnership were es-
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tablished could its scope be defined by reputation. The reputation could

not enlarge, any more than create, a partnership. Ifadmitted as a ground
to charge, it would also be competent to discharge a defendant. If the

plaintiff relied on reputation, and the defendant proved a dissolution

equally circulated, the plaintiff would be met by his own kind of evi-

dence. The defendant's knowledge of the reputation and declarations,

and his failure to deny them, would be competent evidence of partnership

against him. A clerk's knowledge of afts and declarations would charge

his employer, who put the clerk in his place, and relied upon him. Hold-

ing out may anticipate partnership. The party might promise for the

future and conditionally, but the plaintiff would rely upon his promise,

and consider the condition waived, or disregard it. The condition is a

private matter between the partners, which might be waived by them. A
note would charge a partner held out, as well as the partners in fadl. A
partner by estoppel acquires the right to marshal the firm assets (also

? 103, n. 4). He is liable for the firm debts, and the liability entitles him
to see that the assets are applied to relieve him from the liability. A
married woman, where competent to be a partner, is allowed, on this

ground, to marshal the assets. The right to marshal the assets enures to

her creditors. The creditors are entitled, although subrogation would

not be available. Firm had a mortgage to secure a note, partner retired,

and mortgaged property taken. Holder obtained judgment against a''!,

and asked to be subrogated to continuing partner's place to get the prop-

erty. Difference of parties the objedtion. But allowed to enforce right

of all against the property. Defendant may insist that partner by holding

out shall be co-plaintiff The defendant might have a set-off which would

be available only against all the partners, that is, the partner by holding

out might have made the contract for himself and the other partners, and

the defendant would have to hold the firm through the partner by estoppel.

A partner by estoppel may be put into bankruptcy. This was denied, be-

cause all the creditors would hold him liable when he is liable only to

those who knew and credited him. But this position is not sound, for

Equity can marshal the assets. The nominal partner can be sued with the

partners in fadl. In England it is held that he cannot. The joint contraft

was not entered into by him. He stands apart, and must be sued alone,

or, at least, not with a new partner, because he is unconnedted with him.

This is making the partnership contraft the measure of a partner's lia-

bility, whereas the relation inter se is foreign to the question. It is not a

fadl that no cases can be found which permit the joinder of partners by

estoppel with the partners in fadt. The pradtice in America is certainly to

join all. \ 69. Joinder of nominal partner as co-plaintiff, v. Procedure.

Admission by co-partners don't bind partner held out. \ 146, n.
;i^.

HOLT, Lord. Partner's right to buy. \ 5, n. i.

HUNTER, Dr. W. A. Civil law indivisible contradt. ^91, n. 3.
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kurlemann,

Johannes. Cantonsprocurator. View of partner'a title to firm property,

of French notion of partnership as a corporation. § loi, n. 3. v. Status.

Credit to peculium because slave or son incurred no liability. \ 164 & n. 7.

HUSBAND, wife's agent, v. EVIDENCE.

HUTCHINSON, R. Account preliminarj^ to sale on execution. \ 103, n.

6, a.

S^ering, toon. By contribution partner becomes disinterested, and works

far co-partner. \ 56, n. a.

ILLEGAL BUSINESS

Excluded from account, v. Account. No account lies for unlawful trans-

adlions. A partnership for a lottery would not be recognized by comity.

The business would constitute a nuisance. § 211, n. 2. If part of business

illegal, as trading in contraband merchandise, an account would not lie

for the legal part. ^ 211, n. i. A partner cannot compel an account ofgains

made by competition with illegal business. The illegality is a defence to

the bill. \ 211, n. 2. The investment ofproceeds does not purge the traus-

adtion of its unlawful charafter. Contra, §211, n. 3. Partners agreeing

not to bid more than a given price for recruits not a conspiracy to control

price, or illegal. \ 211, n. 2. Partner's contradl for options in grain does

not charge co-partner, though firm business. § 139, n. 3. v. Torts.

ILLINOIS apportions liability for partial loss of contribution by the share

of profits. J 32. V. Contribution.

IMPROVEMENT'S to real estate by the firm. \ no, n. 6. v. Land. I 28.

V. Contribution.

INCOMING PARTNER, v. Change of Partners. Cannot ratify. I 144,

n. 2, 7. V. Ratification.

INCORPORATION.

Carrying on business jointly until incorporation charges the parties as

partners, though the United States Supreme Court held that the member-

ship might be only a qualification of an incorporator.

INCREASE of contribution during partnership. \ 28. v. Contribution.

INDEPENDENT name of partner the firm designation, v. Name.

INDIANA makes the share of profits the measure of liability for a partial

loss of contribution. \ 32. v. Contribution.

INDUSTRY, Partnership in. \ 7. v. MANUFACTURING.
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INFANT

As co-plaintiff. J 76. v. Procedure. The continuance ofthe business aftei

majority is a ratification of all firm transadtions during infancy, \ 136, n.

I, in analogy to the principle which charges infant for price of property

retained after majority. \ 136, n. 2. Analogy not perfedl, because no

physical property which might be handed over to firm creditor; but

infant retains his position as partner and co-proprietor of business, which

is the produdt of the contradts made during minority. Infant's failure to

dissolve, and notify creditors of dissolution, also charges him for subse-

quent contradts of the firm. \ 136, n. 3. Infant may reclaim his contri-

bution, though not his deposit made a price of admission, against his co-

partner, \ 137, but not indemnity, for he retains co-ownership of the

property, and its loss results from his own adt. When he reclaims con-

tribution, he devests his co-partners. \ 136, n. 4. If assets equalled in-

fant's contribution, he could take them in competition with creditors.

^ 136. Infant's position as partner determined entirely by his property

rights. The firm acquires no right by the partnership contradt, and in-

fant is not bound by the business contradts of the firm. The cases which

charge him proceed on the theory that he invests his co-partners with

title and is bound by his adt. But his deed is not less voidable than his

promise. \ 137, n. 2, 3.

INSOI^VENCY.

Proper method of distribution on execution if. v. Execution. Ground
for dissolution. § 173, u. i, a. Of firm makes payment of separate debt a

fraud on firm creditors. § 167, n. 7, a; \ 103, n. 4. v. Tort.

INSTITOR. Iwi, n. 2,- v. STATUS. ? 191. f. MARSHAIvWNG.

INSURANCE, Mutual, v. Gain. By partner covers stock, unless lim-

ited to his share. § 103, n. 10, 11.

INTENTION
Not equivalent to contradt. ? 23. Without property as a qualification, the

secret intention of the parties would be the only guide to a partnership.

V. Property. Intention sufficient now to make land firm assets. 1 109, n.

56; 1 112, n. I. V. Ijand.

INTEREST.

Amount or rate for loan. v. Evidence. On advances, v. Advances.

Excess ofwhen not usurious. 1 165, n. 2. v. Advances. On contribution.

5 32. w. Contribution. Measured by profits not usurious. J 65; ^64, n. 3,

b. In addition to profits, v. Evidence.

IOWA
Code makes firm a party. § 76, n. i. v. Procedure. Prevents judgment

against one partner being a bar to recovery from the others. ? 82. v. Pro-

cedure.
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ISSUE of partnership. §44. t-. LIABILITY,

ISSUE of partnership as to creditors excludes evidence of partnership
contradt and motives of parties. J 69, n. 5. v. Holding out.

JAMES, Lord Justice. C'-,nsidered trustee-partner's use of trust funds as

a loan to the firm. 1 40, n. 2.

JOINDER.

The only joinder recognized by the Common law, was joint ownership
and joint possession. Neither owner nor possessor could alien or mort-
gage his co-tenant's share, for only the possession or title was in common.
I 5. Joinder in suit enforced by the technical joint contradt. ^ 8i. Inter-

mediate joint business until incorporation, v. Incorporation. Legal
excuses for non-joinder, v. Parties. Joinder of surviving and executor
of deceased partner presents no difficulty. ? 88.

JOINT AND SEVERAL CONTRACT, not an improvement of the joint

contract. § 91.

JOINT CONTRACT,

A fidtion, which frustrates the process. J 81. z/. Procedure. Independent
principals cannot be sued together, because no joint contradl. | 63.

JOINT CREDITORS.

Preference derived from joint estate, v. Property. Right to assets, v.

Firm Creditors. Preference, v. Joint Tenancy.

JOINT DEBTORS. Partners become by dissolution. 1 178.

JOINT ESTATE.

V. Property. Cause ofpartner's capacity and firm creditor's right to the

stock. J 194, n. 4, 5. V. Marshalling. Legal basis of joint creditors' pri-

ority. ^99; ^107. ». Preference.

JOINT PURCHASE.

If purchasers agree to pay by quotas, they are not jointly liable. The
purchases are separate, and each is liable only for his part. A joint pur-

chase charges each purchaser for the whole pi ice, which is apportioned

among them, subsequently, by contribution, or, if any are insolvent,

among the solvent purchasers. If one purchaser gave the note of himself

and co-purchaser for the price, his co-purchaser is not liable on the note

The authority is limited to payment, and even postponement by commer-
cial paper exceeds the authority. A promise, though less than payment,
is not implied. § 49.

JOINT TENANCY, adapted to commercial uses. §99. z'. Property.

661



Index,

judgment.
If against firm, limited in first instance to joint assets. § 77. v. Pro-

cedure. By Civil law process enlarged so as to bind partners, unless they

have personal defences, but by English law releases partners not served.

V. Procedure. Judgment against one merges cause against several. J 77

;

don't bind partner's ultimate share of firm land, because it goes to

him as new acquisition. J 109. v. Land. Separate judgment don't bind

firm land. § no, n. 5. Judgment against the firm binds its land and that

of the separate partners from date of entry. ^ iii, n. 6, 7, S&g. z/. Land.

In other States than Pennsylvania, judgment against a partner binds only

his interest in land after firm debts are paid. J in, n. 10. Except against

bonafide purchasers, land is marshalled for firm creditors. § 1 1 1 , n. 15. v.

Land. Judgment against title-holder is not a lien against firm creditors.

§ 112, n. 6. Notice of firm title sufficient for purchaser or mortgagee.

§ 112, n. 10, II, 12. Judgment against separate partner holding title, cut

out by co-partner's lien for advances. § 112, n. 6. Partner cannot confess

judgment against co-partners. They can have it stricken off against them,

I 122, n. 2, but execution takes firm assets. J 122, n. i, 2. Character of

judgment, i. c, joint or separate, fixed by the claim. ? 121, n. 4. Ifjudg-

ment limited to firm assets, as in New York and Louisiana, partner may
confess judgment. § 122, n. 5. v. Powers. Evidence that judgment was
confessed to defraud creditors, puts judgment-creditor to proof of bona

fides. § 122, n. 9. V. Powers. Judgment in process modeled on Civil

law process, limited in first instance to firm assets. ^ 76, n. i. If special

partner a party, judgment would bind his separate estate. ? 76, n. 14.

Foreign assimilated to domestic judgment. ? 84. v. Procedure, Equity

will not open judgment to let plaintiif bring in dormant partner. § 85. v.

Procedure. At Common law, on death of partner, sci./a. would not lie

on the judgment against his representatives, although survivor insolvent.

Adts were passed to rectify this process and bring them in. § 89. v. Pro-

cedure. Severing judgment severed cause of adtion, and gave independ-

ent right against each partner. J 90. v. Procedure. Partner executing

judgment, if abuse of legal process, charges co-partner. I 139, n. 4. v.

Tort. Credit of firm claim on judgment against partner don't bar firm's

recovery. 1 167, n. 4. a. The charadter of the judgment is ascertained by
the claim; if separate, the judgment is separate; ifjoint, the judgment is

joint. 1 95. Merger of claim by. v. Contradl. At first, death of co-

judgment-debtor apportioned lien on land. J 103. Partner may assign, but

not guarantee payment of, judgment. J 129, n. 4.

JUDICATURE, ACT and

JUDICIAL ORDERS, adopting Civil law process, v. Procedure.

JURY.

Partnership forjury, unless by contradl in writing. ? 21. v. Partnership.

Whether husband became partner by wife's share, or her agent, for jury.

^69, n. 17.
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JUS SEPERATIONIS. ?i64; § loi, n. 3.

KANSAS

Joins surviving and executors of deceased partner in aftion. \ 88. v.

Procedure. Release of one, aud not of other, partner. ^90. f. Procedure.

KEI/LER. Dr. F. 1,. Civil law indivisible contradt. \ 91, n. 3.

KENTUCKY charged deceased judgment-debtor's estate. \ 89. v. Pro-

cedure.

KXJNTZE, Dr. Emil. Theory of joint estate in German law. \ loi, n. 2.

V. Status.

LACHES deprives partner of right to demand appointment of receiver.

\ 182. V. Receiver.

LADD, J. Coutradt implied by law as a substitute for duty. \ 46, n. i.

LAND.

Land was not merchandise, and not the subjedl-matter of partnership.

The intention which united the adl of buying with the adt of selling could

not convert land into an article of traffic. The buying and selling re-

mained two distiudl adts, unconnedted, in spite of the intention to fuse

them, byreason of the ponderability of land. J8&n. i. Oral partnership

to deal in land. \ ro. v. Statute of Frauds. When title is put in one or

both partners, evidence is competent to prove the equity of the firm, subjedl

to the separate claims of the title-holder. § 11, n. i. Originally, mutual

covenants were required, in order to make land an article of merchandise,

and trading in it a partnership. Now the law gives effedt to the purpose

of the partners, no matter how their intention is manifested, but does not

change the natural charadler of the land, unless the parties disclose such

an intention.. \ 13. Laud as corttribution. v. Contribution. If land is

conveyed to a firm, the title vests as personal property. Trade converts

the land into merchandise, and makes it an article of trafiSc. A stipulation

was originally required to convert land into firm assets, and mutual cove-

nants were made in the partnership articles. Without a contradt, the land'

would be held in common, and each partner could sue his co-partner for

his share of the price realized by its sale. §109, n. 5; §112, n.i. Subse-

quently the purpose of the partners became suflScient, without any agree-

ment. The right of the firm now depends upon intention, and evidence

of intention is competent to establish the firm title. ? 109, n. 5. The
partners taking land for a firm debt would establish a firm ownership.

Taking title by the partners might be intended as a separation, and a

holding as tenants in common, but taking the land in satisfadlion of a

firm debt would disprove a withdrawal, because the title was acquired

in the transadlion of firm business. \ 109, n. 6. The fidlion of a c6n-
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version, like that of an equitable lien, is unnecessary. The firm has

the control of the land for its purposes, no matter how it acquired title.

§ 109. The fidtion was forced in England, and made to change the land

into personalty, not only for the partnership, but altogether. The change

shifted the property from the heir to the personal representatives upon
the expiration of the partnership. The conversion being uncalled for

after the partnership was over, a re-adlion took place against the arbitrary

interference with the laws of descent. In America, no such alteration of

the canons of descent has been attempted. J 109, n. 6. The statement

that land becomes personal property, means that the title is controlled as

a firm asset, but the incidents of land remain. In Pennsylvania, convey-

ancing is founded on the lien of a judgment being limited to the defend-

ant's title at the date of its entry. A judgment against a partner does not

bind his quota of the firm land. His share is only an ultimate balance

of account, and entitles him to no part of any specific asset. The judg-

ment would not have anything to bind until the balance is struck, and

then the portion would go to him as a new acquisition. If a judgment

was recovered against a firm in which the partners held real estate as

tenants in common, and subsequently judgment was recovered against a

partner, the judgment against the firm would take precedence on his

moiety, because the lien binds each partner's land from the entry ofjudg-

ment. 1 109, n. 7. After the firm uses are exhausted, the land goes back

to the partners, and vests in them as land, giving the widow of a deceased

partner dower, and not a third outright, and goes to heirs, and not to per-

sonal representatives. The fiAion ofre-conversion has been applied to pre-

vent a judgment from binding the land of a partner after the firm purposes

had been subserved. Yet the heir's title relates back to the partner's death,

and the widow's dower attaches at that instant. If the title relates back

for devolution upon the heir, and for transmission to the widow, the rela-

tion should take place for the creditor. § 109. If the partner holdingtitle

should convey it to his wife, the co-partner's remedy would not be barred

by the Statute of Limitations. The remedy at law would be inadequate,

and a bill would lie to compel an account and a re-conveyance. § no, n. 2.

The heir of a deceased partner could be compelled to execute a convey-

ance to a purchaser from the firm. J no, u. 3. The separate creditor could

not claim payment out ofthe proceeds of land if on a settlement ofaccount

no balance was due to his debtor, g no, n. 4. No separate judgment or

lieu binds the firm title, nor does execution or attachment affedt it. ? no,

n. 5. Improvements made by the firm belong to it, and cannot be taken

by the partner holding title, without compensation. § 1 10, n. 6. If he

mortgages or sells the land, the title will pass, under the mortgage, to a

bonaJide taker. § no, n. 7. Notice, however, will prevent the mortgagee,

or vendee, from taking title to the improvements. § no, n. 8. In personal

property the separate creditor cannot claim title on the ground that he

thought the property belonged to the partner, because he paid no consid-
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eration ; but in land the title may be conveyed if no notice of firm title.

§ no.
There is no marshalling of liens. Therefore, the lien of a joint judg-

ment-creditor will not be controlled so that a separate judgment-creditor

can be paid out of the partner's land first. Equity cannot devest the lien,

but follows the law. ? in, n. i. Nor can Equity restrain a judgment-

creditor from proceeding by execution against the separate partner's real

estate. ? in, n. 4. The creditor, however, does not lose his privilege by

proving against the firm in bankruptcy. § 111, n. 5. The firm cannot

take title, as it has no existence except in the partners. But a. deed to

A & B, trading as A & Co., is recognized as a conveyance for the firm,

and makes the land firm assets. J in. n. 2. If the deed is simply to

the partners, they take title as individuals, and judgments against them
bind the land in Pennsylvania. § 111, n. 3, 11. Judgment against the

firm binds its title, and also land of the individual partners. The lieu

dates from the entry of judgment upon the record, and cuts out a subse-

quent judgment against the separate partners. ^ in, n. 6, 7, 8, 9. In

Pennsylvania, apart from judgments against the title-holder and the

lien, the land is marshalled, like personalty, among the joint and sepa-

rate creditors. Thus, if A held the title, the land would be marshalled

between the creditors of B and the creditors ofA & B. ? in, n. 9. In

other States than Pennsylvania, the judgment against a partner, although

he holds the title, binds only his interest, and is cut out by debts of the

firm subsequently incurred. ? in, n. 10. The partner's mortgage for a

firm debt makes his land firm stock to that extent. J in, n. 16. Except

against bonafide purchasers, who did not know of the firm title, the land

is marshalled for the firm creditors. §111, n. 15. A partner's lien for

advances has a preference over thfe lien of the separate creditors of a co-

partner in land held by him for the firm. ? 112. n. 6. v. Advances.

The use of land for the firm, or the purchase or improvement of it with

firm funds, is competent evidence to show the title to be in the firm. \ 112,

n. 3. The employment of a partner to raise the purchase-money to buy

land for the firm, would make him a trustee. The purchase-money be-

longed to the firm which paid the commission for getting it. § 112, n. 4.

Judgment against the title-holder is not a lien against the firm creditors.

^112, n. 6. The co-partner's lien for advances cuts out judgment against

the partner holding title. \ 112, u. 6. The title results to the firm if it

pays the price. ^ 1 12, n. 7. Notice of the firm title is sufficient to exclude

the claims of separate creditors, and make a purchaser, or mortgagee, take

subjecfl to the title. \ 112, n. 10, n, 12. The widow of a partner is not

dowable out of firm land. The substantial interest is in the firm, and the

partner's seizin is technical, which gives no right against the firm credit-

ors. § 112, n. 13, 14. In Pennsylvania, where the title is superior to firm

creditors, the widow is cut out by the theory of the lien of a decedent's

debts. \ 112, n. 15. In New York, dower, which attaches on account of the

tenancy in common, is legal, but the firm creditors are both legal and
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equitable. §112, n. 16. A single partner could convey real estate which

was held for both partners as tenants in common, though for the firm use,

but in Pennsylvania he could not pass title without his co-partner's join-

ing in the deed. J 112, n. 18. Partner can sell his interest in real estate,

though not, it should seem, specifically, for he has no quota until the bal-

ance is struck. J 112, n. 20.

The record system in Pennsylvania charges the title-holder and ignores

the beneficial owner. The deed is taken as the embodiment ofthe parties'

intention. If the grant is made to the partners, they take as tenants in

common. Neither purchasing the land with firm funds nor using it for

firm purposes, nor both combined, will overcome the form of the convey-

ance. The deed cannot be coutradidted by parol. Not only purchasers

and mortgagees rely upon the record-title, but creditors are assumed to

contradt with reference to the debtor's title. The notion did not originate

in Partnership law, but was taken from the lien of a decedent's debts. In

that branch of law, judgment creditors, though not protedled by the re-

cording afts, are protefted against any shifting of title by parol evidence.

The inlerence from giving the judgment a lien was that the creditor

contradled on the faith of the record, and then had a lien without refer-

ence to his judgment. ? 113. No use results against the legal title, but

apart from the title-holder, the use will result to the real owner. ? 1 13,

n. 4.

LANDLORD AND TENANT.

V. SubjeA-Matter. The title to the crops is in the tenant. By the gen-

eral rule, he has possession for his term, and this invests him with title

to the crops, as incident to his possession. The landlord's creditors could

get at his share by attachment, or any process which did not interfere

with the tenant's possession, but notified him to hold, or pay over, the

landlord's share when set apart to them, and not to him. An execution

and sale of the landlord's share of the growing crops during the term

would not pass a title. The execution does not sever the title, as if the

law a(?ted for the tenant who neglefted to set apart the landlord's share.

A cropper is not a tenant who is entitled to possession. He is paid fot

his labor in kind out of the crops, and has no right to possession, or title

to any part of the crop until it is paid to him. All the States do not treat

the tenant as entitled to possession. Massachusetts and New York treat

the landlord and tenant as co-occupants, with sufl&cient title in the land

to protecS; their interests in the crops. If the tenant converts the land-

lord's share, trover would lie for the conversion against the co-occupant.

Each, or both, might sue the stranger for a trespass or conversion. All

might assert the title, or, if one's share was sought to be taken, he would

have special cause for stilt. They could agree for a division, and exclude

a joint suit. § 12.
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law merchant,
Does not regulate partnership, g 3. Created power to sell co-partner's
share. §5. Did not charge contributor who took no part in management
with unlimited liability, i 37.

LEGISI^ATION.

Acceptance of legislation in its favor by a Pennsylvania corporation,
subsequent to the Constitution of 1874, might take away rights acquired
by previous contradts with the State. The corporation would be reduced
to the condition.of corporations incorporated under general statutes, and
would be subjea to the control of the legislature. § 24, n. 10.

LEIST, Dr. B. W. Origin of partnership. ^ i & n. 2.

LENDER. V. EVIDENCE.

LIABILITY, PARTNER'S.

By the contradt which partners make in transadling firm business, they
bind themselves as men not less than as partners. The law can make no
limitation upon this universal liability, and recognizes no liability in one
Capacity, i. e., as partner, and not in another, i. e,, as an individual. The
contradl was treated as a Common law formula. The partners were at

first treated as making a joint, and subsequently a joint and several, con-
tradl. On the question of liability, partners are nothing but joint obligors,

z*. Consent, z;. Contradl. Ifpartnership is simply a species ofthejCommon
law joint obligation, the eflfedl is that on the question of a partner's lia-

bility no partnership need be alleged, or proved, in order to charge him
with liability. The denial of partnership would be irrelevant ; it would
not answer the charge, which might be made out, without proof of part-

nership, by showing any joint transadlion. A plaintiff should be on his

guard against accepting the issue of partnership, or not, because the issue

would narrow his claim and shift the burden upon him of proving a part-

nership, in order to recover, when that might not have been necessary.

? 44. The question of partnership is important in reference to the powers

of a partner. The partnership creates implied powers to carry on the busi-

ness, and proof of partnership becomes essential to one who relies upon
the exertion of such powers. ? 49, n. i. Taking profits by creditors does

not charge them as partners, because they are not proprietors, v. Profits.

No limitation of liability at Common law. v. Capacity as partner. Lia-

bility to creditor as a partner no answer to a charge of usury, because a

personal debtor. ? 66.

LIBEL of editor charges co-partner. § 140, n. 4. v. Torts.

LIEN.

For a partner's advances. ? 165. v. Advances. A separate execution

does not create a lien on the partner's share. The execution seizes and
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sells his riglit, title and interest, like any defendant's in execution, but

the property being vested in the firm, the partner's share is nothing taugi-.

ble, and depends on an ultimate balance of account. J 104, n. 6; (. 100, u.

4. Partner's lien on firm assets for his advances, v. Advances. Liens

not marshalled,
'i
iii, n. i. General lien covers stocks of different firms

composed of the same members, because but one firm in law. i 164, u. 3.

LIMITATION.

Statute of. Bars acftion for, and adtiou upon, a settlement. § 213. v.

Account. The trust imposed upon the purchaser of firm assets who agrees

to pay the debts is within the Statute. ^ 145 & n. i & 2. Neither acknowl-

edgement or part payment tolls Statute against co-partner. J 178, u. 6 & 7.

Adtion for land conveyed to wife of partner not barred by. I no, n. 2.

Partner's confessed judgment will not revive debt barred by Statute of

Limitations. § 122, n. 6. v. Powers. Alleged excuse for making judg-

ment bar remedy against dormant partner. 1 84, u. i. v. Procedure.

LIMITED liability, v. Special Partnership.

LINDLEY,

Lord. States that the Legislature introduced limited liability. § 37, n. b.

Firm a bona fide purchaser of trust funds from trustee-partner. I 40, n. i.

Sharing profit and loss a partnership. ^ 61. n. i. Set-off of individual

debt by surviving partner a breach of the relation. J 130, n. 14.

LIQUIDATED claim a set-oif. v. Set-OfF.

LIQUIDATION.

The partnership is continued aftei- dissolution only for liquidation.

§ 183. The liquidating partner represents the firm for this purpose. ? 184.

The effecft of a partner's denial of his co-partner's authority to make com-
mercial paper is to put the holder upon proof of consideration if received
from the co-partner, and of his authority. § 184, n. 3. The liquidating
partner's note was held to merge the firm debt, and precluded the credit-

or's recovery against the other partners, but, unless the note was treated
as an individual contract, which was made by both parties to supercede
the firm contradl, the note should be considered as a firm note, made in
his capacity of liquidating partner. § 184, n. 3. This resulted from the
New York decisions, which deny the liquidating partner's capacity to
make commercial paper, and precluded the natural construdlion. The
form in other States is not notice of an individual transaction, but the
charadter of the paper is for the jury. 1 184, n. 6. If no liquidating part-
ner is appointed, any partner could adt, and unless the co-partners prevent
him from adling, they will be bound for his liquidation. ? 185. The liqui-

dation by continuing partner is part of his security for the price of retiring

partner's share. 1 186. The appointmentof apartnerisirrevocable, because
coupled with an interest; the appointment of a stranger is revocable, and
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a release by a partner extinguishes the debt, although the debtor had
notice of the appomiment. J 187. This does not apply to a judicial ap-

pointment, not to the appointment by contraft made as security for the

advance of the retiring paituer's interest in the firm. J 186. A liquidating

partner is not entitled to compensation for his services, though he may
employ clerks, at salaries, to assist him. If the articles provide for com-
pensation to partners, the survivmg partner who was appointed receiver

by the court could recover only for his services as official liquidator. § 188.

The general creditor, though without a judgihent, has a standing to con-

trol the liquidating partner. ^ 189. The liquidating partner will be dis-

placed only by the necessity for a receiver. ? igo. Distribution, v.

Distribution. A purchaser of a partner's share is interested only in liqui-

dation. V. Execution. A surviving is praftically a liquidating partner.

The rights survive, but the beneficial interest goes to deceased partner's

representatives. \ 130, n. 13, 14, 15, 16.

LITIGATION

Between Partners. No adtion lies during the partnership. A suit would

involve a settlement of every item in the account, and a dissolution. \ 153,

n. I. Trading in corporate form does not avoid the difficulty, \ 153, n. 2,

which underlies any partnership business. \ 153, n. 3. Partner's payment
of a firm debt does not entitle him to subrogation, for he is not entitled

to repayment until a final adjustment, \ 154, n. i, though subrogation is

permitted between firms with a common member. \ 154, n, i. A partner

cannot sue his co-partner for mismanagement during the partnership.

The damages enter into the account. § 155, n. i. No set-off avails between

partners. The claim is not liquidated, 1 156, n. 1. A partner has no

quota of a firm debt to be set-off. 1 156, n. 2. A partner cannot set-off his

advances made to pay firm debts aga.iust the price of his co-partner's share.

The account must be settled before the co-partner's share could be ascer-

tained, and this is still more necessary if there is a third partner. 1 156,

n. 5. The account will not be taken as accessory to any other litigation.

The partners must be parties to the proceeding. 1 156, n. 6. The account

stated is a settlement by agreement, and equivalent to an account.

If a balance has been agreed upon, assumpsit will lie without an express

promise to pay the balance. The promise would be implied as a conse-

quence of the settlement. ? 157. n. 2, 4. The balance struck might be

shown to be erroneous. 3 157, n. i. Debt would lie to recover the bal-

ance, but not case, which involves an unliquidated claim. \ 157, n. 3.

The prohibition does not afFeft an independent transaftion which is not

involved in the firm account. A partnermay sue his co-partner upon such

a claim, for they are strangers in reference to it, e. g., a contribution which

is antecedent to the firm. ? 158, n. 1. Partner may sue firm of which his

co-partner is a member for loans. The transadlion is foreign to plaintiff's

partnership. \ 158, n. 2. If partnership consists of a single transaftion, a

partner may, without an account, sue his co-partner for a share of the
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profits. § 158, n. 3, or if no other partnership business remains to be set-

tled. ^ 158, n. 4. Account during partnership governed by same principle.

i 159. V. Account.

LOAN

To partner for his contribution, does not make lender creditor of the firm.

The firm creditors would cut him out. If the lender obtained judgment,

the consideration could be investigated, and the judgment set aside as

fraudulent against firm creditors. 1 19. Loan for share of profits. ^ 64.

V. Evidence. Loan without any personal debtor. ? 64, n. 3, a. v. Evi-

dence. Loan without, or even with, control. \ 64, n. 3, b. v. Evidence.

LOSS. Sharing loss said to be conclusive of partnership, \ 61, but not

unless by proprietor. § 61
; ? 57.

LOTTERY. I 211, n. 2. v. Illegal Business.

LOWRIE, C. J. Failure of redress against each partner and his estate

result of procedure. \ 86, n. 2.

LUNACY of a partner suspends the partnership. ? 173. Ground for a dis-

solution. \ 173 & n. II.

MAINE continues firm debt against deceased partner's representatives.

\ 88. V. Procedure.

MAINE, Sir Henry Sumner, LL. D. Joint ownership original type of

property. \ 98, n. i.

MALINS, V. C. Solicitors investing client's money without submitting

securities for approval. \ 140, n. i.

MANAGING

Business, evidence of partnership, v. Holding Out. Makes partner ex-

plain his failure to earn profits. \ 206, n. 4. v. Account. Managing busi-

ness by diredtion of proprietor. \ 59, n. 2. 4th Exception. Managing
needs explanation. \ 69, n. 2,

MANSFIELD.

Partnership a refuge for usurer. \ 66, n. i. Remodelled procedure. \ 88,

n. I. Effedlof his admitting a plea in abatement. I92. Attorney no power

to represent without authority. \ 119.

MANUFACTURING.

Partnership in. The manufacturers might carry on the industry in part-

nership, and sell the goods on separate account. § 7 & n. 6.

MARKBY, Dr. Wm. Joint tenancy transition from commercial to indi-

vidual ownership. ? 98 & n. 2.
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MARRIAGE of a woman partner dissolves the partnership. § 173.

MARRIED WOMAN,

A partner, v. Wife. Right to marshall assets, v. Holding Out. Unless

exempt from Common law liability, a married woman cannot contradt as a

partner. She can adl as agent ofher husband, assert his rights, and become
subjeft to execution by separate creditor. § 138, n. i. If a partner, her

husband is disqualified by interest from testifying. § 138, n. 2. A husband

is liable for his wife's ante-nuptial partnership debts, although he does

not acquire her property by marriage. ? 138, n. 3. A husband can trade

as agent of his wife, and his separate creditors are postponed to firm cred-

itors. J 138, n. 4. The ratification by a married woman after discoverture

relates back and validates all firm transadtions. § 138, n. 5. A married

woman may marshal the assets, in relief of her liability as a partner. § 69,

n. 19. Wife of partner taking title must re-convey to co-partner. J no,

n. 2. V. Land,

MARSHALL, C, J., carried out revolution in procedure begun by Mans-
field. § 93 & n. I. V. Contradl.

MARSHALLING ASSETS.

The liability of a nominal partner entitles him to marshal the assets in

relief of his liability. ? 69, n. 19. v. Holding out. Among joint and
separate creditors of partners trading in individual partner's name. v.

Procedure. The exclusion of firm creditors from the separate estate in

the first instance arose from the equitable dodlrine of two funds. Chan-

cery restri(fted the joint creditor to one fund when he had two in order

to let the separate creditors have one. If the joint creditors came on the

separate fund, they had to allow the rate received from the joint estate to

the separate creditor. This involved a sharing of the joint estate by the

separate creditors, though not in the first instance, and only by relation.

From this equitable adjustment resulted the practical exclusion of the

joint creditors from the separate estates which thus reserved for separate

creditors gave them a standing in opposition to the joint creditors. But

the separate creditors' right is not acknowledged at law, and exists only

in equity, for if there are no joint funds, the joint creditors assert their

right to come on the separate estates, and equity has no ground to interfere

with the exercise of the legal right. ^ 102; ? 193, n. i. The Pennsylvania

vagary of marshalling assets arose from overlooking the historical origin

of the relation and trying to work it out from contraft. § 104. The clas-

sification of creditors, or dividing them into joint or separate, reveals the

system of marshalling which prevails. The opposite theory would ex-

clude any joint fund, and let the firm creditors compete with the separate

creditors of each partner. § 105. But the existence of a joint fund and

the liability of the separate estate for the joint debts are never denied,

but constantly adled upon. Equity interferes only to restridl the exer-
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cise by the firm creditor of his legal right, and can do this only by im-

posing a condition, or putting him, as it is expressed, on terms. He can

share the separate fund only upon the condition that he first permits the

separate creditors to take a dividend equal to the rate which the joint

fund yielded. The effedt of this interference by equity involves a divi-

sion of the joint fund between the joint and separate creditors, if the

firm creditors proceed against the separate estate. It is this pra<5tical re-

sult which has led to the bankruptcy rule, and which explains its origin

and acceptance. If equity can iudiredtly bring about an allotment of the

assets, why not make it outright and at the start ? § 105.

In Pennsylvania the assets were originally marshalled by letting the

firm creditors take the joint assets, and also come in upon the separate

assets with the separate creditors, though not until the separate creditors

were allowed a rate equal to the partner's quota of the joint estate. ? 105,

n. I. The right of the joint creditors to resort to the separate estate

when they have no available joint fund, i. e., no solvent partner, or the

joint fund is exhausted in costs, is acknowledged, § 105, n. 2, 3, and is

inconsistent with any exclusive right of the separate creditors. § 105.

Marshalling assets shows the want of principle. The pradtical neces-

sity of keeping the stock from the execution of separate creditors had to

be admitted in all Countries. The legal reason for the exclusion has not

been adequate to explain it, and the rights which result from it to the

joint creditors. 1 Partneiship exists, and its existence can be maintained

only by preserving the stock for firm creditors. If separate creditors

could seize and sell it the firm would be broken up without any partner-

ship justification. The theory that joint and separate creditors have equal

access to both the joint and separate estate means either a severance of

the title and no joint stock, or the brotherhood which makes all the prop-

erty of each partner the common stock of the fraternity. But the Krasi-

nfess partnership is not a societas omnium bonorum, nor can it manage to

trade with stock, which belongs to the separate partners. § 191. TTaepecu-

lium gave a person not sui juris the right to trade exclusively upon the

credit of the fund, but a person suijuris had no SMch privilege. The in-

stitor, or agent to manage a business, -was well known, but no mention is

made of limiting a principal's liability to any particular business when car-

ried on by means of an institor. \ 191. The analogy of sale, which might

help to segregate the stock at the Roman law, would not avail at the Com-

mon law. \ 191. A firm creditor could relinquish his priority by agree-

ment with the separate creditor, but the separate creditor has no right

except by his contra(5t. ? 192, n. 2. A surviving partner is a trustee for

all the firm creditors, and cannot prefer one of them. ?I92, n. i. It has

been held that all the partners might prefer a creditor, although the firm

was insolvent. \ 192, n. i, a. That a subsequent judgment creditor of the

firm could not contest a prior separatejudgment which took the assets. § 192

n. 2, a. But firm assets diverted to payment of a separate debt may he re-

covered by the assignee in bankruptcy from the partner's separate estate.
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J 192, n. 3. A withdrawal, however, by a partner, though without his co-

partner's knowledge, will stand, if not made in expecftation of insolvency.

^ 192, n. 3. The right of the joint creditor against the separate estate sub-

sists in chancery, as is seen in the lien of ajudgment against the firm land;

it cuts out the separatejudgment creditor, and will not be disturbed for his

benefit. J 193, n. 2.

The unlimited liability imposed by law upon a partner who contributes

only a portion of his property to the firm, induced a re-adlion agaiust the

excess of liability. This was the work of equity, which controlled the

exercise of the legal right, when it invaded the estate which the partner

did not contribute to the firm, ^ 195, that is, when equity, by its princi-

ples, had cognizance of the distribution. § 196. The firm creditors do not

depend upon the partner's equity and the partnership contradl, but have
an independent and a diredt recourse to the joint stock. ^ 194, n. 3. The
destination made by the partners of the stock creates the joint estate, and
thus enables them to trade with it. The creditors contradt upon the faith

of the estate. The destination is the remote cause ot the firm creditors'

right, but they acquire the lien by dealing with the partners. § 194, n. 4,

5, The partner's debt to his firm is not coUedled upon insolvency, un-

less incurred by fraud, then it is, and the firm creditors can enforce pay-

ment or restitution. § 197, n. 2. The bankruptcy rule protects only the

separate estate. If a firm creditor is secured by a firm mortgage and by
a partner's individual mortgage, a general creditor cannot pay the debt

and be subrogated so that he can come against the partner's separate

estate in preference to his separate creditor. Paying the firm debt extin-

guished the mortgage, which was collateral to it, and the assets are mar-
shalled according to the class of creditors. ? 197, n. i. A partner might
enforce his individual claim from his co-partner if no surplus would re-

main for the firm creditors after the debtor-partner's separate creditors are

paid. 1 197. The firm creditors might be subrogated to the creditor part-

ner's claim. But not if the surplus and the enforcement would be a com-
petition with firm creditors. For the partner is himself liable to the firm

creditor, and precluded from interfering with the colleaioniof his claim,

which he should, but does not, pay. ? 198. Ifboth partners are insolvent,

the firm creditor would have no surplus, and they might coUedl debts from
each other. ? 198, n. i, a. Firm creditors may be subrogated to place of re-

tiring partner, and enforce his rights as seller, if they renounce the joint

estate. But they cannot claim the price he received and also the assets

for which it was paid. § 200. Payment of all the firm debts would enable

the partner to enforce his claim against the co-partner. §201, n. 2. Part-

ner is a separate creditor of his co-partner for balance of partnership ac-

count. J 201, n. 4. The debt of a partner to the firm is not an asset, and

if it were, could not be set-off against a co-partner's debt, for the firm

creditors are paramount, and would colleft both. § 202. The debt of the

firm to a partner could not be colledled, because he owes the firm creditors

in his individual capacity, and can not compete with them while he fails
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to pay them. ^ 202, n. 2. If the surviving partner is indebted to his firm,

and joins a succeeding firm, he could not be compelled by the subsequent

firm to pay his debt to his original firm, nor could the deceased partner's

estate be compelled to pay his indebtedness ; but if the succeeding firm is

subrogated to the creditors whom it has paid, it may coUedt the deceased

partner's indebtedness, although it does not colledl the surviving partner

and common member's debt. | 203. When the deceased partner's estate

was exempt at law from liability for firm debts, the executor could not

recover the share. The estate being liable in equity, could not compete

with firm creditors by withdrawing the assets pledged to them. If the

payment of the deceased partner's share was guaranteed by his co-partners,

or firm assets were lost by their mismanagement, he could enforce the

separate liability in competition with their separate creditors, provided

the firm creditors were paid. ^204. The bankruptcy rule being statutory,

is repealed by any legislation inconsistent with it. ^204, n. 3. The Com-
mon law disregarded the common member on the joint contradt formula,

and made him liable on the contradls of both forms. Equity put the

creditor to an eledtion between the two, although it had no ground to

deprive the creditor of his independent remedies, and the obj e<ft of equal-

izing the distribution could not be attained. The Bankrupt a6ls have

restored the right to double proof In America the remedies might ex-

haust the different members in succession. § 205. The argument against

eleftion under the superceded rule, was that the surplus went not to the

other firm, but to the individuals, and no eledtion is enforced in bank-

ruptcy between the joint and separate estates. J 205, n. 6. Partner may
marshal assets to reimburse his outlays on behalf of the firm. § 184, n. 3.

V. Advances. If the continuing partner who has agreed to pay the firm

debts is insolvent, the retiring partner, or the firm creditors, could enforce

the agreement. A bill in equity would lie for the creditor's equity. \ 147,

n. 2. Retiring partner's liability founds his equity; § 147, n. i. Creditors

of new and old firm share assets. § 147, n. 3. Separate creditors rank as

joint creditors when firm transacts business in name of individual part-

ner. \ 76, n. 23. V. Procedure.

MARYI^AND

Corredled Common law process against partners. \ 82. v. Procedure.

Maryland practice suggested death of partner on record and substitutes

representative of deceased with surviving. \ 88. v. Procedure : also after

judgment. \ 89. v. Procedure.

MASONIC Lodge, v. GAIN.

MASSACHUSETTS, debt theory of contribution. I 31. v. Contribution.

Not consistently maintained. \ 35, n. 2, 3.

MATTHIAE. Differences of opinion among Civilians as to joint and
separate creditors' standing. \ 108, n, 4.
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MAYNTZ, Prof. Charles. aSlio tributoria. \ 165, n. 6.

MEASURE of damages, for breach of contradl in dissolving partnership.

\ 212, n. 3. V. Damages.

MERCHANT, LAW.

The Common law did not adopt the Law Merchant. § 3 ; § 77. By the

Law Merchant the concurrence of ownership and management was neces-

sary to create the unlimited liability of a partner. The contribution did

not charge him with liability unless he took part in managing the business.

\ 3. Covert attempt was made to introduce Law Merchant by getting rid

of the doftrine peculiar to the Common law of an undisclosed principal.

?26.

MEREDITH. Argument that sale includes pledge. \ 4, u. i.

MERGER of claim in judgment, v. Contradl.

MICHIGAN
Prevents judgment against the partner from merging claim against co-

partner. \ 82. V. Procedure. Death of co-judgment debtor does not ex-

onerate his estate. \ 89. v. Procedure. Release of partner and not of

co-partner. \ 90. v. Procedure.

MINING PARTNERSHIP

Is a distinct species of partnership. There is no choice of partners, and

owning a share of the firm property makes the owner a partner. The
purchaser of an interest becomes liable, like a partner, for all the debts

of the firm. There is no limit to the liability of a mining partner.

He has a lien for his advances to the firm. Any purchaser of an interest

assumes that debt as well as the debts to the firm creditors. A court

does not interfere with the management of a mining partnership for the

same reason that it appoints a receiver of a commercial partnership.

Nothing but the threatened destrudlion ofthe business will induce a court

to intervene. The partners deal at arm's length with each other in refer-

ence to their separate titles, and one partner could compete with the firm

and buy out his co-partner's individual title. A mining partner's au-

thority is defined by the requirements of the mining business. § 15.

MINNESOTA

Severs joint cause of adtiou and gives remedy against any obligor. \ 88.

V. Procedure. After judgment. §86. v. Procedure. Release of partner,

not of co-partner. \ 90. v. Procedure.

MISCONDUCT not ground for dissolution, unless it excludes the co-

partner. § 173 & n. 9.

MISE. V. CONTRIBUTION.
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MISSISSIPPI Provides remedy against surviving and representatives of
deceased partner, i 88. v. Release of partner, not of co-partner. J 90.

V. Procedure.

MITCHELL, Judge J. T. States old rule in Pennsylvania for marshalling
joint and separate assets. J 104, n. i.

MOLLOY. Trade gives partners capacity. § 35, n. 3.

MONTAGU, Basil. Separate commissions under old praAice kept assets

distindt, and made separate subjecS; to joint debts. ^103, n. 13.

MORAWETZ. Argument for defa^o corporation. § 24, n. 6. 9.

MOTIVES

Of partnership incompetent evidence, \ 69, n. 5, except where parties

dealt with knowledge. I 67. Motive might be to establish co-partners in

business, J48, n. 3. t;. Partnership.

MOYLE, J. B. Civil law indivisible contraft. \ 91, n. 3.

MUTUAL COVENANTS to make land assets. I 105, n. 5 ; ? 112, n. i. v.

Land.

MUTUAL INSURANCE, or ProteAion. ? 16, n. 2. v. GAIN.

NAME.

No firm name necessary in legal proceedings. The name is surplusage,

for the reason given {v. Co-Principal and Liability) that the question of

liability is independent of the firm, and may exist without a partnership.

1 44. A partner can sign his co-partner's name. He represents his co-

partner, and if the partners have not adopted a firm name a partner may
selecft one for them. \ 17. .

Partners may trade without a firm name, and

in joint ventures, especially, by two or more firms, this is the usual

method. A firm name would be as inconvenient as unnecessary. Partners

may be charged on commercial paper, though not parties to the instru-

ment. ?44. Name of partner in firm designation charges him. v. Hold-

ing Out. If partner's individual name the firm designation, the presump-

tion in Pennsylvania, and elsewhere ; if the designation oftwo firms, cred-

itor's choice. § 76. V. Procedure. No name necessary, and surplusage

in legal proceedings. \ 76. v. Procedure. Partners who agree to sue and

be sued in a firm name cannot objeift if sued in that name. \ 76, n. 7. v.

Procedure. Use of fictitious name, though prohibited, does not prevent

recovery, unless credit acquired by the name. \ 76, n. 15, 16 & 17. If

individual name the firm designation, presumption in Pennsylvania that

commercial paper on firm account ; elsewhere on individual account. \ 76,

n. 18, 19, 20, 21. If individual name designation of two firms, creditor

may eledt. \ 76. n. 22. v. Procedure.
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napoleon, code

Adopted Felicius' definition of partnership, § i6, n. 6, d. Divides profit

and loss, in default of agreement, according to contributions, § 36 & n. 2.

Makes contribution firm property. ? 31, n. 3; §33, n. i.

NEBRASKA statutes make firm a party. \ 76, n. I. v. Procedure.

NEGLIGENCE, v. TORT.

NEW JERSEY provides remedy against deceased partner's representa-

tives. \ 88. Release of partner, not co-partner. \ 90. v. Procedure.

NEW YORK

Opens judgment obtained by unauthorized appearance, but does not avoid

it. 1 119. Forbids fidtitious, and requires adtual, names of partners. ? 76,

n. 15.

NOMINAL partner's equity, see Equity. Sued with partners in fadl. v.

Holding Out. As co-plaintiff, z*. Procedure. Not bound by co-partner's

admission. \ 146, n. 3.

NON-COMMERCIAL PARTNERSHIP, z/. Trade. Mining partner no

power to bind firm by commercial paper. § 15, n. 4. v. Mining part-

nership.

NORTH CAROLINA corredled the Common law procedure. |82. v.

Procedure.

NOTES. V. COMMERCIAL PAPER.

NOTICE

By retiring partner to creditors makes him surety for continuing partners

in New York. v. Change of partners. Notice to third person revokes

implied authority of co-partner, v. Powers. No notice required upon
dissolution by death of a partner. \ 175 & n. r. Notice to different kinds

of customers, v. Dissolution. Notice to party holding out, implied dele-

gation of authority. \ 69, n. 12.

NOVATION. V. CHANGE OP PARTNERS.

OHIO did not recognize attorney's appearance without authority. \ 119,

n. I, a. Release of partner, not of co-partner. §90. v. Procedure.

OPTION

To become partner. The option when exerted, does not make the option-

holder a partner by relation, unless the privilege was equivalent to a

diredt control of the business. The natural inference is that the partner-

ship begins when the option is exerted, and the relation to the com-

mencement of the business must be proved. ? 18.
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ORAI< CONTRACT of Partnership. ? lo. v. STATUTE OF FRAUDS.

ORPHANS' COURT. No jurisdidlion over partnership by reason of its

distribution of a deceased partner's estate. §2i6&n. i. ». Account.

OSTENSIBIvE partner cannot compel joinder of dormant partner as co-

defendant. 1 76. V. Procedure.

OUTGOING PARTNER, v. CHANGE OP PARTNERS.

OVERDRAFTS. § 165, n. 3. v. ADVANCES.

PARSONS, JAMES. Tort confounded with contraift. § 47, n. a &. b.

PARSONS, Dr. Theophilus. Partnership both corporation and aggregate

of individuals. \ 100, n. 2, b.

PARTIES.

The legal excuses for non-joinder are infancy, discharge in bankruptcy

or insolvency, absence from the jurisdi(Stion, or lost by statute. \ 84, n. i.

V. Procedure. Surviving and executor of deceased partners may be joined.

\ 88. V. Procedure. The partners are the parties in all litigation, and as

a partner cannot be both plaintiff and defendant, no claim by or against

the firm is colledted. ^ 160. v. Procedure.

PARTNER.

A proprietor, for by the Common law the possession of property did

not give the possessor the authority to sell. The purchaser must prove

authority from the owner, or ownership by the vendor. It was necessary,

therefore, that third persons should treat a partner as a proprietor. \ 4.

Property measures partner's capacity. I99, et seq. v. Agency.

PARTNER'S EQUITY, v. EQUITY.

PARTNERSHIP.

The natural division of the subjedt : i, Entering into partnership or

the relation; 2, The principles which regulate it in action, and 3, By
which the business is wound up. At Roman law, a coutradl between the

partners in which third persons had no interest ; at Common law, the in-

terest of third persons is the main subjedl of attention. The Common
law does not, as the Roman law did, regulate the private bargain of the

partners. Partnership came into the Common law through trade. § i. v.

Trade. The Common law introduced a change in the charadler of the re-

lation, and interjected the feudal notion, that property was the principal

thing, and man the accessory. \ 3. The contraft, if written, is for the

court ; if oral, for the jury, who then iind the terms of the contracft, and
the court decides the legal effeift. \ 21. If the fadts are uncontradidled,

the court excludes the jury. Intention is not equivalent to a contract of

partnership. There is room for penitence or reconsideration. There is
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no consideration or binding agreement. ? 23. Partnership as qualificap

tion for incorporation, v. Incorporation. Partnership involves title to

firm stock, v. Contribution. A partnership in the profits and not in the

stock, is a misnomer. The partner is paid out of the profits, but is not a

proprietor, and therefore, not a partner, but only an employee. The legal

aspedl of the partnership is the relation as it affedls third persons. J 48.

This has not been recognized, because the origin of partnership was be-

tween the partners. But in modern law, the domestic arrangement is

not controlled by law, but left to the partners. They can adjust the

terms to suit themselves. § 48. One may own all the stock, or lend a

co-partner, without renouncing the right to repayment, and profits may be
additional to interest. § 48, n. 2. Profits may be given for the loan of one's

name or credit ; all without being partners between themselves. § 48, n. 3.

A partner could indemnify his co-partner. The contradl was thought to

lack consideration, but the contradt of partnership supports the particu-

lar provisions. ^49, n. 3, a & 6. A partner might acj Wholly for his co-

partners, and not have any interest in the business. His motive might
be to establish them in business. ^ 49, n. 3, c. There is no partnership in

buying apart from selling. ? 7, n. i. v. Buying. In manufafturing. I 7, n. 6.

V. Manufadluring. When the arrangement between the partners is brought

before the court, the law interprets the provisions, in order to give efiedt

to all. If inconsistent with each other, the general purpose controls the

minor provisions. ?50. The constituent elements of partnership are:

The destination of the stock, which involves control and prevents diver-

sion to another obje<?t ; accounting for the disposition and management,
which implies such destination ; sharing profits and agreement to devote

oneself to the management of the business. The eccentric charafter

of partnership at the Common law is caused by the dual position of the

partners. They contribute stock, which is the estate pledged to credit-

ors. The law, however, does not limit their engagements to the stock,

but by imposing an unlimited liability, charges all their' separate prop-

erty also for the firm debts. The partner's contracfls bind him as an in-

dividual, and charge his separate estate. ? 99 ; ? 100, n. 1. Thus, his cred-

itors come into competition with the firm creditors. ? 102. Relation

founded on status, not contrail. ? 104. Definition of partnership in

French code. ? 16, n. 6, d. Partnership extends beyond trade. It has out-

grown trade, and now embraces manufadturing, which is not a trade, but

an industry, and extends to any "business," which parties join in trans-

adling § 7. The original constituents of buying and selling need not co-

exist in the business of a partnership. Neither buying nor selling need

be an element of the partnership business. ? 7.

PARTNER'S NAME as firm designation, v. NAME.

PAXSON, J. Cestuy que trust may waive tort, and sue in assumpsit for

trust funds. \ 141, n. i.

PAYEES. Joint payees of commercial paper, v. Commercial Paper.
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peculium. v. marshalling assets,

pennsylvania,

Constitution of, prohibiting special legislation. §37, n. 2. Only State

which divides the loss of capital according to the contribution. \ 34. A
partial loss of capital is also distributed according to the contribution.

i 35. Pennsylvania pradtice for pro rata distribution of assets, v. Exe-

cution. Pennsylvania conveyancing. \ 109, n. 7. v. Land. Record-sys-

tem controls firm title to land, and prevents marshalling assets. \ 113. v.

Land. Vagary of marshalling assets, z*. Marshalling. Pennsylvania lets

attorney of court represent others and bind them by judgment. \ 119. v.

Powers. Partners no power to submit firm claims to arbitration. Fadls

in case limited decision to iirm assets. \ 120, n. i, a &. b. Surviving part-

ner an assignee of deceased partner, and excludes testimony against his

estate. 5 121. Trading in individual name presumed on firm account.

\ 76, n. 18, 21. V. Procedure. Distribution to separate creditors as well as

joint confirms Pennsylvania view. \ 76, n. 23. v. Procedure. Pennsylva-

nia corredted process by preventing judgment in joint a<3;ion from mergiug

claim against non-served partners. \ 82. v. Procedure. If adlion not

joint, judgment still merged claim. \ S3, v. Procedure. Acceptance of

service did not cause judgment to merge claim. \ 83. v. Procedure.

Pennsylvania passed adl to bring in representatives of deceased judg-

ment-debtor. \ 89. V. Procedure. Release of partner without releasing

co-partner. \ 90. v. Procedure. Plaintiff permits partner to be plaintiff

and defendant. \ 161, n. i. v. Procedure. Pennsylvania allowance of

compensation to firm for management of business when called to account

for trust fund. v. Trust funds.

PERSONAL REPRESENTATIVE, v. EXECUTOR.

PLEDGE.

Partner's right to. v. Powers. To mortgage share in future partnership.

V. Powers. Power to pledge results from the power to sell and to 'borrow.

1 123-

POTHIER. Title to contribution. \ 34, n. i. Construdlion of pearl case.

\ 63, n. 4.

POWER.

A partner's power to sell his co-partner's share of the firm stock, arose

from trade, partnership being an organ of trade. All a partner's powers

are derived from this right, apart from commercial paper. \ 126. The
power to sell, which is the badge of dominion, carries the right to make
any contract with reference to a sale, and the correlative power to buy

for a co-partner involves the right to contract for a purchase. Any con-

tradt, therefore, with reference to the trade is within a partner's power.

J 3. The business gives the partners power to represent each other.
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Trade is the groundwork of partnership, and the firm is an instrument

of trade. The authority is implied by and limited to trade. A joint

purchase, -which involved a joint sale, would not necessarily be a part-

nership transaftion. The objedt might not be gain, but might be sharing a

loss, ^ 49, or a division of property, v. Joint purchase. Powers of part-

ners derived through the j oint estate, v. Property, v. Capacity as Partner.

The partner's right to sell gives the separate creditor no ground to at-

tach firm stock. The right is to sell for the firm, and the attachment

must be for a firm claim. ^ 103, u. 3. If each partner sold his interest,

the firm creditors would not be cut out. The sale must be joint, or the

firm title will not be devested, but remain subjetft to the execution of firm

creditors. Implied power depends on partnership, and unless established,

none exists to bind by commercial paper. ^ 49, n. I. The business of

buying and selling gives a partner the power to sell the firm stock. ^ 5.

The authority of a partner might extend to a sale of the entire stock. If

made in the course of trade, the sale might be sustained as a valid exercise

ofa partner's authority. The stock might be old style and better replaced

by new. In Pennsylvania the assignment ofthe whole stock was sustained,

because the co-partner had absconded, and by the assignment the stock was

saved from an adverse and forced sale by the execution creditor. But un-

less absent, the co-partners must be consulted, or the sale will be invalid.

? 114. The right to buy corresponds to the right to sell. As to the extent

of his correlative right to buy : He may buy articles which the firm is ac-

customed to iise in its business, without reference to the adtual use which

he makes ofthem. The only limit to the amount ofmerchandise which he

may buy is to be found in the proportion which the goods bear to the de-

mands of the business. Ordinarily contributions are made before the

business is begun, but if not, and a partner bought on credit, what he

agreed to contribute, the firm would be charged. A restridtion will not de-

prive a partner of thepower, unless enforced by the co-partner, who rescinds

the sale and returns the goods. § 1 15. The authority is implied from trade,

which enables a partner to sell his co-partner's share. A contract made

in negotiating a sale is part of it, and thus any dealings for the purpose

of buying and selling are included in the business. The agency is de-

fined, it is said, by the scope of the business. But the principle which

enforces the limitation of the partner's power, springs from the co-part-

ner's equity. The law extends the business contradl, and makes it

embrace the separate estate of the co-partner. As he did not contribute

this fund to the firm, he is prompted by his self-interest to prevent any

further invasion of his private domain than that saniftioned by the law.

He disputes any obligation which does not arise necessarily out of the

business transaftions of the firm, because the obligation, unless im-

peached, would charge his separate estate. ^116. A partner cannot bind

his firm by a specialty, because the seal precludes an inquiry into the

consideration, and takes away by anticipation the co-partner's defence to

the claim. Each partner is entitled to make a defence, because the judg-
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ment binds his separate estate in the first instance. An executed contradlis

said to be an exception, because it does not charge, but discharges the firm.

A. single partner assigned a firm mortgage. The assignment, as an executed

contrail, discharged a firm debt, and the seal was surplusage. ^117, n. i.

He can assign a firm judgment. The judgment is a firm asset, which any

partner or the assignee for creditorsmight sell, and, ifbought in, would re-

vert to the firm, §117,11.1. A release does not bind the firm ; the seal does

not preclude enquiry. Unless there is a debt, the specialty would create an

obligation, in order to extinguish it. The transa<ftion depends, therefore,

for its validity, upon the consideration received by the firm, and not upon

the show of a consideration contained in a seal. § 117, n. 2. The phrase,

' a partner may release a debt, ' carries the point in its tail. The debt must

be proved to exist before the power's arises. A partner could not give a

bond and warrant for a loan made to his firm. The bond would be his

individual obligation, and the judgment entered on the warrant would

not bind the separate estates of his co-partners. ? 117, n. 4. A power of

attorney accompanying a certificate of stock, though executed, is to ena-

ble the holder to substitute himself for the principal. The adt is not past,

but future, and therefore does not stand by itself, but requires the seal to

support it. §117. Thereason a partner has no implied authority to perform

the a& by a sealed instrument, is that the specialty changes the charadter

of the contraA. The Statute of limitations is different. The implication

would be general, and not limited to a single transaftion. § 118. The
right, however, is inferred from an express power delegated to perform

the adt. The express authority sandtions the adt, and the seal is disre-

garded as surplusage. There is no risk of extending the authority' to bind

the firm by specialty, or of disregarding the seal in the whole class of

specialties made by a partner for his firm. What would be gained by
saying a partner could execute specialties for his firm, but that they would
be disregarded as specialties, and treated as simple contradts? It is sim-

pler to say at once that he must make simple contradts, in order to bind

the firm. ? 118. A partner can still, in some States, employ an attorney

to appear for the firm. It is now held in England that he cannot, and the

earlier pradtice, which was established in ignorance of Lord Mansfield's
decision, has been disregarded. The only redress of the firm would be
against the attorney, if solvent, and even then a stay ofproceedings would
not be granted, except upon payment of costs. § 119, n. i. In New York
the judgment obtained by an unauthorized appearance will be opened to

let the firm into a defence, but will not be set aside as void. § 119, n. i, c.

In Pennsylvania, the charadter of an attorney, as an ofiicer of the court,

gives him authority to represent anybody. § 119, i, d. Ohio refused to

follow the English pradtice before it was discarded in England. § 119, n.

I, a. The corredtion was first pointed out in England by "E. W.," in

1847. The power to appear by attorney by a partner corresponds to the

service upon him, and no claim has ever been made that a partner could

accept service for his copartner. §119. A partner cannot submit firm
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claims, or debts, to arbitration, even if the agreement is by parol. The
contrary ruling in,Pennsylvania was limited by the facfts of the first case

to bind the firm assets, and even in the last case, in spite of the compre-

hensive language, the opinion refers to firm property. J 120. The effedl

of the judgment upon the separate estate is the explanation. In States

where the judgment is limited to firm assets, a partner may submit.

Therefore, in New York the purchaser of a partner's share can submit

a disputed claim to arbitration. The sale of the share empowers the

buyer to represent the interest which is co-extensive with the firm prop-

erty. As the award would bind only firm assets in New York, a part-

ner can always submit to arbitration. ^ 120, n. i b. It is like a confessed

judgment, which is limited in execution to the assets of the firm. ^ 120,

n. 2. After the partnership is established, a partner can bind his co-part-

ner by an admission made in the transadtion of the firm business. The
surviving partner is no*^ an assignee of his deceased partner, so as to ex-

clude the testimony of the opposite party in reference to transadtions with

the deceased partner. The surviving partner does not derive his title by

assignment from his co-partner, but is an original owner by virtue of his

joint title. J 121. In Pennsylvania the deceased partner is treated as the

assignor, and the surviving partner as the assignee, and the death of a

person excludes testimony against his estate in actions by or against ex-

ecutors, administrators, guardians or assignees. The disqualification has

been curtailed by statute. §121. A partner cannot confess judgment

against his co-partners, and they can have the judgment stricken off

against them. § 122, n. 2. But, in analogy to the service upon one part-

ner, the firm assets can be taken in execution under a judgment confessed

by a partner. | 122, n. i, 2. The joint or separate character of the judg-

ment would be fixed by the claim, which would be the only means of as-

certainment, except where the special,;?. ya. under the Pennsylvania adl

of 1873 shows the distindlion between a joint and separate claim. § 122,

n. 4. Where the judgment is confined to the firm assets, as in New York

and lyouisiana, a partner may confess judgment against the firm, because

he does not charge his co-partner's separate estate. § 122, n. 5. Therefore

a judgment confessed by a partner will not revive a lien barred by the

Statute of Limitations. ? 122, n. 6. Evidence that judgment confessed to

defraud creditors puts judgment-creditor to proof of bonafides, i 122, n.

9. The limit of a partner's power to borrow is fixed by the usage of

business. § 123. The power, to pledge results from the power to sell and

to borrow. J 123. A partner as a proprietor has the power of disposition

over his share. ? 171. If absolute, a dissolution results ; if qualified, it

does not. § 171. n. 2. The alienation is not accompanied by delivery

of manual possession, and the alienee's rights are available only in Equity.

^171, n. 3; ? 172. Partner's sale of his interest. § 171,' n. 4 ; § 172, n. i.

V. Assignment. A partner can sell his interest in real estate, though he

has no quota until a balance is struck. ? 112, n. 20. v. Land. Partner-

ship creates implied powers to carry on the business, v. Liability. Power
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of liquidation to a partner, coupled with an interest, is irrevocable. ^ 187.

V. Liquidation. Power of mining partner measured by the business. \ 15,

n. 4. V. Mining Partnership.- Partner may sign his co-partner's name,

or select a firm name. ^ 1 7. v. Name.

PREFERENCE

Of iirm creditors. The priority can be explained oiil}' by the joint ten-

ancy of the partners. The credit theory which charges the fund, because

it is the proceeds of sales made by the creditors to the firm, is misapplied

at the Common law, where the sale transfers the title and makes the price

an independent claim. Insolvency does not rescind the contradl of sale,

and restore the property to the seller. At the Roman law the sale was

conditioned upon payment of the price, and the failure to pay might raise

an equity to follow the proceeds into the fund. The debt of a partner

charges both his joint and his separate estate. His debt not contradted

in the business, charges only his separate estate. The separate estate is

charged in each case, the joint only in the first. The joint creditor is

confined to his firm debtor only in equity, and on the ground that he had

two funds for the satisfaction of his claim. The regulation of his right

by equity and making recourse to the separate estate depend upon an

allowance of an equivalent for the partial payment received from the

joint estate, led to the notion that the separate creditors had a right to

the separate estate, similar to the joint creditors' right to the joint estate.

Making the joint creditors share the joint estate with the separate credit-

ors before they could touch the separate estate, seemed an acknowledg-

ment of the separate creditors' right to the separate estate. \ 107.

PRICE. Title to land results to firm from payment of price. §112, n. 7.

V. Land. V. Consideration.

PRINCIPAL AND AGENT, v. AGENCY.

PRINCIPAL. V. CO-PRINCIPAL.

PROBATE COURT. Its jurisdidlion over a deceased partner's estate

does not extend to the partnership account. \ 2i5 & n. i. v. Account.

PROCEDURE.

The firm is not recognized as a party in legal proceedings. The part-

ners are the only parties. A firm could not aver citizenship and main-

tain suit in United States Court. ?76. Some States, however, permit

the firm to be a party, e. g., California, Iowa, Nebraska, and Connedticut.

But then the statutory process does not supercede the Common law form

in which the designation is surplusage. In a suit against the firm the

judgment is limited in the first instance to firm assets. A partner, it is

said cannot sue in his own name, as assignee of his co-partner ; but he rep-

resents the firm, including his co-partner's interest, not less than his own.
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If parties agree to sue and beeued in the name of an association, ttey can-

not objedt, ifsued in tJiat name ; though suit, if it involved the partnership

account, would not be maintained. An infant need not be a co-plaintiif,

as he might be charged even as plaintiff by a counter-claim. A nominal
partner must be co-plaintiff if held out with the concurrence of the aftual

partners ; if not, the defendant could not compel his joinder as co-plaint-

iff. A dormant should be a co-plaintiff, as only by his joinder could the

defendant recover his counter-claim. The ostensible partners when sued

cannot compel the plaintiff to join the dormant partner as co-defendant,

because they are liable on the contradt as they made it. The Common
law rule which still obtains in England, was that the non-joinder of a

dormant partner, though unknown, discharged him. It was an uncon-

scious eledion. The effedl of an ena(9;ment requiring the parties in in-

terest to join, was to compel the joinder of a dormant partner under all

circumstances. A special partner may, it is said, join as a partner on ac-

count of his interest, though his control is suspended during partnership

;

but this may be doubted, for judgment against a special partner would
bind his separate estate. If the use of a fidtitious name is prohibited,

the partners using it may nevertheless recover, unless credit was acquired

by the name. A firm could recover the price ofmerchandise for negligence

of carrier, for rent of building, and enforce clerk's bond for faithful per-

formance. If a certificate is required as a preliminary, it must be filed,

or suit can not be maintained; but the firm may assign the claim, or re-

cover for a tort without a certificate. The effedl of trading in name of

individual partner varies in different States. In Pennsylvania the pre-

sumption is that the transadtion was on behalf of the firm ; in England,

and elsewhere, the presumption is that the transadlion was on individual

account. If the individual name is the designation of two firms, the cred-

itor may hold either. The separate creditors rank as joint creditors in

the distribution of the assets. This confirms the Pennsylvania view that

all transadlions are on firm account. Partnership can exist without any
designation. The designation is surplusage and the individuals are the

partners, i 76. English statute which permits suit against any but par-

ties to bills and notes, excludes partner, v. Commercial paper. The
Common law did not adopt the Civil law process, nor enquire what it

was. The Civil law process resembles the Common law remedy for torts.

The remedies are concurrent, or successive and cumulative. Ifjudgment

is against the firm alone, it can be enlarged so as to bind the partners,

except where they have a personal defence. The English have recently

tried to introduce the Civil law method by judicial orders under the

Judicature Adt. But the Common law method has not been superceded

;

it still subsists beside the new method. The effedl of the construdlion put

upon the orders is that the partners at the time the debt was incurred are

the parties to the suit, and a judgment against one merges the cause of

adlion, and releases the others, exadlly as it did before the orders. This

construdtion makes the new process as ineffedlual, as the old. The pro-
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cedure under the joint coutradl frustrated a recovery. ? 77. Ifany defend-

ant confessed judgment, or gave a specialty to plaintiff, or he recovered

judgment against one or more, he extinguished his claim against all

others. Although the plaintiff could not effedt service upon all, his ina-

bility did not make any difference ; the non-served partner was relieved

from the liability by the judgment against the served. This result -was

worse in Pennsylvania than in England, because the English had the

process of outlawry, and the non-served partner's goods could be taken,

g 81. In corredting the procedure Pennsylvania began by preventing the

judgment in joint adlions from merging the claim against the non-served

partners. § 82. Other States, e. g. , Rhode Island, North Carolina, Mary-

land, Iowa, South Carolina, and Michigan, corrected the procedure. If

the adtion was not joint, the Pennsylvania statute did not relieve the

plaintiff. If he took a confessed judgment the cause merged, and the

other partners were released. A specialty or death extinguished the

claim. §83. If, however, the suit was joint the judgment did not merge

the claim. The acceptance of service was no objedtion, nor no return by
the sheriff as to the non-served partner. But the fadt that the plaintiff

did not know of another partner's existence, and was kept from knowing

it by the dormant partner, was no excuse for not joining him. ^ 84. The
legal reason given for this decision was that the Statute of lyimitations

would be frustrated ! But it does not run until discovery, especially when
knowledge was prevented by the defendant. The legal excuses for the non-

joinder of a defendant were infancy, discharge in bankruptcy or insol-

vency, absence from the jurisdidlion, or lost by statute. If the judgment

is in a different State the enforcement is regulated by the law of the forum.

§ 84. Originally the claim was joint and several in equity. ^ 85. Now
equity would not open the judgment to let the plaintiff bring in another

partner, not even if a dormant partner. Death extinguished the claim

against the deceased partner's estate. Death carried the claim over against

the survivor, who alone was liable to pay it. § 86. Equity relieved the

plaintiff only, if the legal remedy is exhausted, and deceased was not a

surety. Then there was no joint remedy against surviving and represen-

tatives of deceased partner. There was no remedy at law, and a remedy

in equity only after the legal remedies had been tried and produced noth-

ing. ?85. If a partner died pending suit, the plaintiff proceeded against the

surviving partner alone. § 87. The plaintiff could not join the executors

of the deceased partner, even for conformity. If the surviving partner

confessed judgment the claim was extinguished. If the executors were

made parties, they would be disregarded as parties, and. as suit would be

between plaintiff and surviving partners, joining executors of deceased

would not disqualify surviving partner as a witness. Pennsylvania pro-

vided against this extinguishment of the claim by the death of a partner.

It gave a diredt recourse against the deceased partner's estate. § 88. The
creditor can recover against either surviving or deceased partner, and

judgment for survivor don't bar suit against deceased, and recovering a
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judgment against surviving don't prevent recourse to deceased's estate.

The interpretation of the Pennsylvania statuie is not that the burden of

proving insolvency of the surviving partner, and no firm assets is shifted

to the defendant. That question of equity is excluded altogether, and a

legal right is given against the deceased partner's estate. If a partner

dies pending suit, the statute provides that the suit shall proceed against

the deceased partner alone. The plaintiff may either bring a new suit or

suggest the death and proceed by substituting the executor, or adminis-

trator. Statute of 1836 enables courts to frame a suit in which executor, or

administrator, should be joined ; but a statutory provision is unnecessary,

for pradlicejustifies the process. Other States have enadled provisions like

Pennsylvania, e. g., Rhode Island, Mississippi, New Jersey, Tennessee,

Vermont, Maine, Minnesota, Wisconsin, Kansas, and Maryland. Adiredl

recourse is now conceded in England, and the right admitted. At Common
law, if a partner died after judgment against himself and his co-partners,

a sci. fa. would not lie against the deceased partner's reprsesentatives,

although the surviving partner is insolvent. § 89. In order to retftify this

defedt, Pennsylvania passed an adt to bring in the representatives and

prevent judgment from being a bar to subsequent suit against other part-

ners. Other States passed afts to this effedt, e. g., Minnesota, Kentucky,

Maryland and Michigan. J 89. The severance of the judgment severed

the cause of adtion. In a suit against the executors of a deceased co-

maker, who was surety for the other makers, of a promissory note, the

defence of suretyship was of no avail, because there was an independent

cause of adtion against the deceased partner's estate. ^ 90. If the plaintiff

releases a partner, the effedl is an extinguishment of his quota of thejoint

debt. The plaintiff could stipulate to release the partner altogether, it is

said, and yet retain his right to recover the full amount for his co-partners,

but this would be unjust. Statutes have enabled the plaintiff to compound
and release a partner without releasing his co-partners, e. g. Pennsylva-

nia, Kansas, Michigan, California, Minnesota, New Jersey, Ohio, Rhode
Island, South Carolina, Vermont, and Virginia. Distindlion between the

joint and the joint and several contradts. v. Contradl. Severance of

process, v. Contradl. The Scotch did not follow the English procedure

;

they adopted the French process, which is the general Civil law course.

For account, z/. Account. The partners are the parties to any litiga-

tion by or against a firm. Hence no partner can sue or be sued by his

firm, for if this were permitted he would appear as both plaintiff and de-

fendant in the same case. As a consequence of this form of the process,

no debt can be colledled by the firm of a member, or vice versa, and such

claims are excluded from the assets of either the joint or the separate

estates. ? 160. A Pennsylvania statute permits partners to be both plaint-

iffs and defendants in the same adtion. § 161, n. I. The courts, in con-

struing the adl, limited its operation to a seizure of firm property, and did

not give it any effedt to take the separate estate of a partner in execution.

I l5i, n. 6. It provided a remedy for suits between firms with a common

687



Index.

member. The adt does not enable a partner to sue bis firm or his CO-

contraiftors, but is construed to require an independent plaintiff, who is

not also liable on the contradt which he is entitled to enforce. ^ i6i, n. 2.

There is, however, no difficulty in a joint contradt being enforced by one
of the joint contractors against his co-contradlors. The intention to ena-

ble one to recover his claim, in spite of his being in form one of the con-

tradtors who agrees to pay it, furnishes the interpretation. ^i6i, n. 4, 5.

The effedt of allowing suits between firms with a common member is to

limit execution to the firm assets. § 161, n. 7. Redress is not confined to

legal procedure, but may be equitable, and the remedy in equity is not su-

perceded by a statutory process. The obstacle, however, does not come
from procedure, but is inherent. The common membermust be made either

plaintiff or defendant, and neither position is compatible with his twofold

membership, which requires a settlement of his interest in both firms.

§ 163. It is only through a settlement of the accounts of both firms that

the ultimate balance can be ascertained, and his portion of it. § 164. If

partners could set-off against each other the debts they owed the firm, as

decided by McCormick's Appeal, the distindlion between joint and sepa-

rate estates would be unsettled, and made to depend upon the account.

§ 163. The Common law does not admit capacities in an individual, and
the faculty was acquired in partnership by means of thejoint estate. § 164.

The common member seems to be acquiring distindl capacities by means
of the different trades he undertakes. § 164, n. i. Different firms com-
posed of entirely the same members are always treated as a single firm,

no matter how far apart they transadt business. ^ 164, u. 2. Thus, a gen-

eral lien in one branch covers the assets in the other. § 164, n. 3. A par-

tial identity of members gives less title to recognition. § 164, n. 4. A
trader did not obtain distindl capacities by reason of his different business

undertakings. It was only the slave who had a separate recognition in

each business, because he had no caput. \ 164, n. 5, 6. 7.

PROCESS. V. PROCEDURE.

PROFESSIONAL REPUTATION, not part of good-will, § 209, n. 1 a.

PROFITS.

Partnership in the profits and not in the stock, v. Partnership. Shar-

ing profits indicates a partnership. It shows that the title belongs to the

participants, v. Property. By virtue of his ownership he takes the fruits

of his property. This is the original dodtrine, and, though misunderstood

and misapplied, is true to-day. \ 52. That profits result from ownership,

and not from partnership, appears in this : The title to profits is a separate

right, which arises only when the joint title ends. The several owners

then become entitled to the profits. Before that severance the partners

are owners of assets, but not of profits. Profits are co-extensive with

trade, and as partnership is an agency of trade, the result of its fundtion
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is profits. All trade is undertakea for profit. Sharing profits during part-

nership is accounted for not as a right, but as an indulgence. There.

could be no enforcement of it. An adtion would not lie by a partner

against his co-partner, and a bill -would end in a dissolution. The pro-

prietorship affords a facility in proving a partnership, because it shows

that one interested, or adling, as a proprietor is a principal in the busi-

ness. § 53. It might be impossible to prove him a principal, except

through the property identification. The services of others are not capi-

talized, and they are not made partners by sharing the profits, because the

acceptance of the services as an equivalent for a material contribution de-

pends upon the agreement of the partners. The fadt, however, that con-

tribution may be in services will charge the one rendering services as a

partner if he adts as a partner, and inter alia shares the profits, unless he

can disprove that he a(Sted as a partner, and show that his condudl was
consistent with the position of a subordinate employ^. The profit-shar-

ing is explained by virtue of the title of ownership, z/. Property. No one
but a proprietor can take profits. Hence the inference of partnership

from sharing profits. If, however, the arrangement lets a non-proprietor

take profits, it must be by a delegation from the proprietor. By disre-

garding the proprietor's appointment by which the appointee took profits,

it resulted that the distindtion between sharing by a proprietor and by a

non-proprietor was overlooked, and both profits and property were ex-

cluded as evidence . of partnership. 1 54. Profits are not independent of

firm property. They are the increment ofthe contribution, and form part

of it. No one could claim profits who could not claim a contribution.

Profits are not, like the contribution, a fund on which creditors rely for

payment. Profits do not exist as such until the debts are paid. The word

has no meaning, except between partners. This was first pointed out by

Sui,PiciDS. The profits could not, as a part of the contribution or assets,

be said to belong to the creditors, so that taking profits would deprive

creditors of the fund to which they were entitled. The assets would be-

long to the creditors, and a withdrawal would be a fraud on them, but

the profits would not exist. The proprietors would be charged, because

theytook the assets away from the creditors ; the withdrawal would charge

them, but they would not be charged as proprietors because they took

profits included in the assets. That reasoning would establish an anterior

liability, whereas the liability for a withdrawal is subsequent, and pre-

supposes a prior liability. The question of proprietorship is in dispute,

and the liability for a withdrawal begs the question by assuming a pro-

prietorship. J 55. At the Roman law, the profits and the contribution

correlated at first in fadt, and then in theory. At the Common law, they

are presumed to correspond in default of evidence. \ 56. Not inconsistent

with the theory of firm having only the use ofthe contributions, v. Con-

tribution. History of profit-sharing as evidence of partnership, v. Evi-

dence. Amount of profits stipulated for loan. v. Evidence. By general

law, profits are equivalent to the property. \ 57, n. 4. Partnership in
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profits and not in the stock, a misnomer. § 27. Profits made by use of trust

funds. V. Trust Funds.

PROMISE TO BECOME PARTNER, v. HOLDING OUT.

PROOF OF PARTNERSHIP, v. EVIDENCE OF PARTNERSHIP.

PROPERTY.

At the Common law property partook of the nature of bailment. The

title was to hold, not to sell. If anything else than tenure was claimed,

it must be proved and would not be inferred. Thus, when disposition

was established as an incident of title, if the proprietor authorized a sale,

this did not include a pledge. The authority was express to do some-

thing, e. g., sell, which was not originally involved in the idea of property,

hence the authority was limited to its terms. There was a diflference of

opinion upon this inference of authority, arising from a general delega-

tion, as is seen in Bracton's inference of contradts for service from the

power to manumit and enfeoff. § 4.

Property affedts the question of partnership, because it is the medium
through which the partners are connedted, and because it forms the sub-

stance of their transadtions. ^51. Property is, therefore, the distin-

guishing trait of a partner. The co-proprietor in trade is a partner. The

profits only point him out, because the proprietor has a title to the profits.

V. Profits, If the firm business does not require ownership, then the adls

by which the partners exert all the powers they have, are equivalent to

proprietorship. If one adts as owner, this is proprietorship as to third

persons. This effedt does not follow at the Civil law, because no one but

the contradting party is bound. The party interested must seek his re-

dress from the contradtor, and the contradlor must look to the interested

party for contribution. At the Civil law, there is no undisclosed principal

or dormant partner who can be sued. Profits are an increment ofthe prop-

erty contributed, and sharing is an indication of the partner, v. Profits.

It is the property which gives the partners mutual agency. They buy
and sell it. The agency is implied from the fuudlion they undertake.

Agency is a result of partnership, not a cause of it. Buying and selling

property together would not prove the traders co-principals if the prop-

erty element was excluded, for they might be co-owners of the property

and of the profits without considering themselves co-principals. They
would be independent principals, and each liable for himself, but not for

each other. This is the dodtrine of Chaffais v. Lafitte, and Eastman v.

Clark. The creditors could hold them jointly only by proof of their inten-

tion, which is a secret, to be joint principals in the transadtion. Sharing

profits as proprietor, or as non-proprietor, v. Evidence.

The title required for firm property was a mutual restridlion of owner-

ship, short, however, of total association of title. ^97. Joint tenancy an-

swered to bridge over the gap between communal holding and modern
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individual title, by the fidlion of a single title. Trade added the power to

dispose of the joint property, as the Feudal joint tenancy was limited to

holding the property. ^98. Joint tenancy was adapted to commercial
purposes. Survivorship continued, but it was limited to the duration of
the partnership. The separate titles of the partners, though recognized,

were postponed until the expiration of the partnership, when the joint

title was severed. The power of sale arose from the joint estate, not
from mutual agency. § 99. It results from making the joint estate the
source of the partner's powers that firm creditors have a legal priority

over the separate creditors of a partner. The right is not founded upon
an equity, but has a legal basis. The joint creditors would not have a

preference if the partners were tenants in common, because the titles

would be several, although the possession was joint and the possession

would be according to the titles. ? 100. This would benefit the separate

creditors. They could seize and set apart each partner's quota of firm

stock, in spite of the co-occupation. The firm creditors would be sepa-

rate creditors of each partner, and on a distribution all would come in

with the separate creditors. The only difference between joint and sepa-

rate creditors would be that the joint creditors would compete for each

separate estate, while the separate creditors would be limited to their sin-

gle debtor. The joint creditors would excltide the separate creditors, if

the title was joint. Neither partner could charge the joint estate, except

by a firm transadlion, and the creditors in firm transadtious would hold

the estate as a pledge. The joint creditors have in addition an equal right

with the separate creditors to each partner's separate estate. Title and
claim survive upon death of partner, j/. Estate. The joint estate pre-

vents any debts, unless in the course of business, and enables firm credit-

ors to enforce the prohibition. ? 106, n. I. A partner's sale of his share

is subjedl to the debts ; if to a co-partner, and intended to sever the joint

title and convert it into co-partner's separate estate, the sale is a fraud

upon the firm creditors. If all the partners join in selling, the creditors

may assert the joint title, or make the partner exert his right for their

benefit. ? 106, n. i.

PROPRIETOR. V. PROPERTY.

PROTECTION, MUTUAL, v. GAIN.

PURCHASER from partner of land, not of personalty, takes title, unless

he has notice of firm title. 2 no.

PURCHASERS. V. Joint purchasers. Purchaser of partner's share in-

terested only in liquidation. 11. Execution. §181. z/. Settlement. §206,

n. 2. V. Advance.

PURCHASES.

If each partner bought on separate credit, the seller could hold the firm.

The firm is the undisclosed principal, and is liable for the price. Pur-

chases for contribution, v. Contribution.

691



Index.

PUNTSCHART, Dr. Civil law indivisible contraft. J 91, n. 3.

QUAUFICATION as Partner for Incorporator, v. Incorporation.

RAlsoN SOCIAL, v. NAME.

RATIFICATION.

Aft must be on behalf of principal, hence, incoming partner cannot
ratify. \ 144, n. 2 & 7. Binds principal, if adt done in his name, though
he received no benefit and without a new consideration. ^ 135, n. I. Pre-
vious but not subsequent authority would charge an undisclosed princi-

pal, who enforces the contract through the agent. The ratified contradt

makes the principal independent of agent, and not subje<ft to equities

between him and the other party to the contradt. The intention to be a
principal cannot be ratified; nothing but a new contract will bind him.

§ 135. Partner's adl in excess of his authority binds him, but not his co-

partners, unless they adopt it. \ 135, n. 2. If on behalf of all, all must
ratify, or no one will be bound. \ 135, n. 3. The enlargement of the busi-

ness, like its creation, requires the constituent authority of all. \ 135, n. 4.

Partner, who does not join in executing specialty for the firm, may be

bound : i. By express authority to co-partner to execute specialty in his

name. 2, By his presence at the execution without dissent. 3, By sub-

sequent ratification. In these cases he is bound by the covenants. In the

first case precedent authority, and in the third subsequent ratification may
be given by parol. \ 135, n. 5, 6. 4, The adt may be authorized, but not

by seal. The principal is bound by the contradt, but not by the cove-

nants without a previous authority by deed. \ 135, n. 7. The argument for

a partner to bind his firm by specialty, because he can by commercial

paper, is misplaced. Commercial paper is governed by principles in con-

flidl with partnership principles. \ 135. Infant's ratification by continu-

ing business, v. Infant.

RECEIVER.

A partner will not be superceded, unless for cause, by a receiver. The
firm saves the expense, and has the partner's experience. An owner
has the right to prevent waste by his co-owner, and security would be re-

quired, c. g., for injuring printing ofiice. If liquidation cannot be effedted

by either partner, the business will not be sacrificed, but put up at audtion

among the partners. ?i8o. Asthe vendee of a partner has no right ofjoint

control, but only a right to enforce a settlement, the appointment of a

receiver is a matter of course against him. § 181. Laches will deprive a

partner of his right to demand the appointment of a receiver. \ 182. Will

not be appointed to displace liquidating partner, without cause. \ 190. v.

Liquidation. A receiver is not appointed for a mining partnership as

readily as for a commercial partnership. \ 15, n. 2. v. Mining Partnership.
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RECORD-SYSTEM in Pennsylvania supercedes marshalling real estate.

^ 113. V. Land.

REDFIEI/D, Judge. Partner's equity enures to firm creditors, and sepa-

rate creditor no right, unless surplus for him. \ 106, n. 8, c.

RELATION, Partnership by. v. Option. Relation between partners by
consent, v. Choice of Partner.

RELEASE
By partner binds his co-partners only if he receives payment. '\ 117, n. 2.

Creditor, by statute, may release partner and retain right against co-part-

ner. \ 90. V. Procedure.

REMEDIES. V. PROCEDURE.

RENAUD.
Achilles. By Law Merchant, contribution the limit ofpartner's liability.

§ 3, n. I. Contribution a debt, \ 33, and limited liability in special partner-

ship confined to partners taking no part in the management. ? 37, n. c. Set-

off. \ 77, n. I, b. \ 130, n. n. Assignment by partner to co-partner. \ 130,

n. \,b; ?I30, n. 8, b, 11, 12.

REPRESENTATIONS
Of Partnership, v. Holding Out. Partner's receipt for merchandise not

delivered binds co-partner if third person relied on his representation.

\ 139, n. 2. V. Tort.

REPRESENTATIVES, Personal, v. EXECUTOR.

REPUTATION, p. Holding Out. Professional, not part of good-will. v.

Good-Will.

RESTITUTION. V. TORT. v. TRUST*FUNDS.

RESTRICTION

Of partner's power, v. Powers. Notice to third persons revokes co-part-

ner's implied authority, v. Powers. Partner's restriction will not deprive

co-partner ofpower to buy stock, unless enforced by partner who returns

goods. § 115 & n. 3. Restriction to firm business is imposed in order to

prevent the unlimited liability from charging the separate estate. §116.

V. Powers. Continuing may set off debt of retiring partner. § 48, n. 3. v.

Set-Off.

RETIRING PARTNER.

V. Change of Partners. Sale of his share entitles continuing partner to

liquidation. ? 186. z». Liquidation. Retiring partner may enforce agree-

ment to pay firm debts. \ 147, n. 2. v. Marshalling. Liability founds his

equity. \ 147, n. i; V. Marshalling. Notice by retiring partner makes

him surety in New York. v. Change of partners.
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RHODE ISIvAND corrected Common law procedure. § 82 ; § 88. v. Pro-
cedure.

RIBBENTROP. Indivisible contraa of Civil law. | 91 & n. 3.

ROGERS, Prof. Henry Wade. Firm creditors excluded from competition

with separate creditors for balance of debt. I 109, n. 8.

ROMAN TYPE

Of partnersnip. v. Profits. Roman law distin<Stion between co-owner-

ship or sale and partnership, v. Sale. Civil or commercial contxadt.

V. Contradt. Not affedted by tenure and partnership in holding, or m
selling according to contradt. ^67, n. 7. Roman partnership a bargain

between the partners. ^ i. v. Partnership. Partner acquired capacity by
a trade only if not suijuris. 1 164, n. 5, 6, 7. At Roman law, profits and
contributions correlated at first in fadl, and then in theory. § 56. Roman
law analogy of sale used to account for firm stock. 1 107. v. Preference.

Contrast between Roman and Common law sale. ? 67. v. Sale.

ROUSSEAU.

French civil partnership not confined to profits, but extends to any
benefit which can be estimated in money. §16, u.a&d. Contribution, an
advance. §3i,n. 3. At Civillaw, parties to contradt alone liable, I 51, n.

b, and no undisclosed principal. § 51, n. c.

SALE.

A sale might be a substitute for partnership. A shipment was made for

the joint account ofowner, carrier and consignee, who became co-owners.

The division was a sale, and advance on original owner's share a payment

;

recoverable if more than received for it. I 67. So, sale of trees for one-

half profits of cultivating them during life of trees. § 51 n. i. The raw
produdt could be sold to a manufadturer for a corresponding share of the
manufadtured produdt. This was the case of farmers who sold milk and
received cheese. This is in contrast with the Roman law. The partner-

ship was in selling alone by Roman law, and the partners would be co-

owners of the price. At the Common law they would be co-owners of
the property and not be made partners by the sale. ^67. Partner's power
to sell. V. Powers. A sale by a debtor to his creditors. I 59. Analogy
of sale at Civil law to create a firm stock. § 191. v. Marshalling. Part-

ner's right of disposition over his share. §171; if absolute, a dissolu-

tion
;
if qualified, not. § 171, n. 2. Alienation not accompanied with deliv-

ery, but carried out in equity. 1 171, n. 3; § 172. Partner may sell his

share of real estate, though no quota. § 112, n. 20. Analogy, of sale at

Roman law accounts for firm stock. § 107. v. Preference. Partner's sale

of his share to defraud creditors, or sale by all partners,- enables creditors

to assert joint title. 2 106, n. 1.
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SCHMIDT, Fred. Gus. Ad. Partnership in middle ages a family relation.

§2, n. I.

SCOTCH PROCESS. ggS. v. PROCEDURE.

SEAL. Partner cannot bind the firm by a seal. \ 117. v. Powers. But

if express authority, the seal will be disregarded. \ 118. v. Powers.

SELBORNE, Lord. Judgment against partner unconscious release of co-

partners. \ 77, n. 3.

SEPARATE CREDITORS

Postponed to joint creditors by joint estate, z/ Property, z^. Estate. Lien

for partner's advance don't extend to advance made co-partner and cut

offseparate creditor's preference. ? 165, u. i. z/. Advance. Partner's ac-

ceptance of draft on firm does not enable holder to prove against his

separate estate. \ 126, n. 2. v. Commercial Paper.

SEPARATE ESTATE, v. PROPERTY.

SEPARATE PURCHASERS, v. JOINT PURCHASERS.

SEPARATIONIS JUS. ? 164. v. STATUS.

SERVICE
Limits extent ofjudgment ? 122, n. 2. Service required by statute. ^76.

V. Procedure. Services capitalized if accepted as a contribution. \ 54. v.

Profits. Set-off of non-served partner's claim. \ 130. v. Set-Off.

SHARING Profits, v. PROFITS. Sharing Losses, v. EVIDENCE.

SET-OFF.

V. Contract. In Pennsylvania any liquidated claim may be set off.

Equity disregards procedure, and permits a set-off whenever the defend-

ant has a claim against the plaintiff, although no adlion could be brought

on the claim. The Common law ignored the interest as the ground of

set-off, and adhering to the technical form, did not permit a partner to

represent a firm claim, even by assignment. \ 130, n. i. The partner's

liability in his separate estate for a firm claim, entitles him to set off a

private claim against the plaintiff, rather than pay the plaintiff's joint

claim, and then sue him for the private claim. The firm has no right to

compel the partner to make the set-off, for that would be to enforce an ad-

ditional contribution. If made, it is an advance. No assignment by the

partner is requisite. Contra Civil law. g 130, n. 2. The right does not

depend upon contribution, but contribution follows from the advance on

behalf of the firm. \ 130.

I. Partner sued for a firm claim may set off a firm claim without co-

partner's permission. The set-off avoids circuity by anticipating the

contribution which co-partner would be compelled to make if partner
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paid the debt out of his separate estate. This is also the Civil law. At
law, separate could not be set off against joint claim, or vice versa, but
set-off is an equitable medium. § 130, 4, 5, 7.

2. A partner sued alone, or with co-partner for a firm claim, can set off

his individual claim. He owes the debt none the less, because his co-

partners also owe it. § 130, n. 6.

3. A debtor sued by a firm cannot set off a claim which he has against

one partner. The partners own jointly, and no part belongs to a single

partner. Hence, a separate debt is not payable out of firm property.

This is German Code and Civil law pradlice. § 130, n. 8, 9.

4. The partner may set off a firm claim against his individual debt, if

his co-partners consent. The co-partners can pay a partner's debt if they

like. § 130, n. 10. Rbnaud's opinion that partner has implied authority

to use firm claim. § 130, n. 11.

5. Defendants may set off a firm claim against a partner's separate suit.

The partner is individually liable for the firm debt, and the defendant

may enforce the liability by set-off. §130, n. 12. Also Civil law.

6. A surviving partner cannot set off a firm claim against his individ-

ual debt. Although all rights survived, yet the beneficial interest resulted

to the deceased partner's representative. The surviving partner is in

reality a liquidating partner, and the application would be a misappro-.

priation, unless made with the consent of the deceased partner's repre-

sentative. The death of partner introduces equality of distribution, and
prevents any subs,equent set-off which would result in a preference. §130,

13, 14, IS & 16.

7. A partner sued for a firm debt can set off his co-partner's claim

against the plaintiff, if the co-partner consents. The defendant repre-

sents the co-partner's interest in firm property. If offered by co-partner

and refused, partner could not subsequently claim contribution. If part-

ner has paid more than his proportion, it is important for him to com-
pel co-partner to let him use it. § 130. The indemnifying partner may set

off the indebtedness of the outgoing partner. ? 148, n. 3.

Set-off between partners forms item of account, v. Litigation. Defend-

ant may set off deceased partner's debt in suit by surviving partner. 1 96,

n. I. V. Contract. Partners cannot set off against each other what they

owe the firm, because creditors are paramount and may colle<9; both. ^ 202.

V. Marshalling. Firm creditors cannot set off payment of individual part-

ner's debt against bona fide holder of firm paper. \ 167, n. 5, a.

SETTLEMENT.

Interpreted according to partnership principles, | 215. Must be proved.

\ 215, n- I. Completed, is binding. \ 215, n. 3. May anticipate account.

\ 212. Suit for, and suit after, barred by limitation. \ 213. v. Account.

Should carry interest. \ 165. Purchaser of partner's share entitled to.

\ 206, n. 2. V. Advances.
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severance

Of title enforced by construdlion, to give efifedt to exemption granted by
Constitution, or to compensation decreed by statute for negligence. ? 104,

n. 2, 3. Severance ofjoint contraA. v. Contradt.

SHARSWOOD, C. J.

Correfted C. J. Gibson's error, and traced partner's equity to his lia-

bility. \ 102, n. 2 &a ; \ io5, n. 5. Re-discovered by legal instindl the na-

ture of partner's contribution. J34, n. i; ? 102, n. 2. Credit on record-title

in Pennsylvania. § 113, n. 5. Notice of dissolution. J 177, n. i.

SIMPSON, C. J. Joint creditors have priority on firm estate and equal

right with separate creditor against individual estate. \ 108, n. 5.

SISTER STATEJUDGMENT, v. JUDGMENT.

SLAVE, carrying on different trades. \ loi. v. STA TUS.

SMITH, J. Guarantee by partner. § 129, n. 3.

SMITH, Jeremiah, Esq. Special partnership the acknowledgement of

limited liability. \ 26, n. 5.

SOCIAL CLUB. V. GAIN.

SOLICITORS, INVESTING. § 139, n. 2. v. TORT.

SOUTH CAROLINA

Prevents judgment against one partner from merging claim against co-

partners. \ 82. V. Procedure. Release of partner, not of co-partner. \ 90.

V. Procedure.

SPECIAL PARTNER.

Not joined as party in legal proceedings. He may, it is said, join, but

judgment would bind his separate estate. \ 76, n. 14. v. Procedure. A
special partner's share could not be taken in execution, it was said, be-

cause the sheriff could not seize anything in which the special partner

had an interest. The stock belongs to the general partners, who have

the exclusive right to its possession and control. The special partner

might have a chose in acftion or a claim, but not a property interest in the

stock. \ 104, 11. 7. This ruling shows the kind of treatment to which the

special partner is always exposed, v. Special Partner. Tort of general,

charges special partner who has failed to observe statutory requirements

as construed by the courts. \ 142. v. Torts. Beneficiaries of deceased a

partner. Special partnership by inheritance, v. Execution.

SPECIAL PARTNERSHIP.

Special partnership is a kind of partnership. It expresses the princi-

ple of partnership at the Civil law, and is a form of the relation. But
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it is opposed to the Common law, whicli charges a donnaut partner on
account of his property interest, as well as an adtive partner, with liabil-

ity. Special partnership conflidts with the Common law theory, and if

recognized, supercedes to the extent it reaches the dormant partnership.

§ 3. Special partner's contribution. 1 37. v. Contribution^ A special

partnership should be encouraged, because the managing partners are

liable to the extent of their resources. This liability restrains them from

speculation and risk. The members of a corporation are all exempt from

unlimited liability, and the officers incur no personal liability. They
speculate with the property of others without individual risk. The dis-

couragement given by the courts to special partnership did not curtail

the limitation of liability ; it had the opposite effedt, and extended the

immunity by legislation. The result was that the Legislature made no
discrimination and exempted all incorporators, instead of exempting only

those who took no part in the management. There was a further result

The exemption of all incorporators made thejoint stock company seem like

a corporation. The distindliou between a private and a public enterprise

was obliterated, and a franchise was granted for a private undertaking.

The State, in weariness, abandoned the granting of charters, and allowed

self-incorporation. Thus, the State has deprived itself of its prerogative,

and cannot grant a franchise for a public use when it is necessary. The
courts show favor to corporations, even if illegal and disfavor to special

partnerships. . If a corporation is sued, the plaintiff must prove its failure

to comply with the statutory requirements. If a special partner is sued,

he must prove that he has complied vyith the statutes. The scope of the

special partnership statutes is simply to notify third persons, who is the

special partner, and the amount of his contribution. The special part-

nership is recognized as a type of partnership. A foreign special part-

nership is interpreted by the law of its domicil, and foreign process regu-

lates adtions where they are brought. The statutory requirements should
be construed to preserve, not destroy, special partnership. Non-compli-
ance with the terms, unless they are constituents of partnership, ^hould
not make the special a general partner. ^ 37.

SPECIALTY. Partner cannot bind firm by deed. ?II7. z;. Powers. How
ratified, v. Ratification.

STA TUS.

The sum of the rights and duties of the partners in the relation, is

called the status of partnership. The status may be created by contradt,

like marriage or sale. The contradl is the occasion or door, and the con-

summation or conveyance establishes rights in rem. Agency is not status

and permanent, but is revocable. If the joint estate did not give part-

ners a i;'a/«.9, they could not withdraw the property from execution, issued

by a separate creditor. A contradt would not bind third persons. The
status is recognized by excluding separate creditors until the firm is

wound up. Among the civilians, KuNTZE suggests the joint estate as
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the ground for thejoint creditors' preference. ?ioi, n. 2. Huri,emann's
view is that the Roman law recognized no joint estate and no preference.
A privileged creditor would be compelled to make out his priority. The
French notion of a corporation he exposes as a makeshift, not applied,
except to give the firm creditors a privilege, and then abandoned. The
basis for the theory at the Roman law was the trading by a slave, who
did not charge his master, and, therefore, could charge only the stock.
This is inapplicable to freemen, who charge their person by all contrafts
and obligations. The extent of the segregation was only to limit credit-
ors of slaves carrying on difi-erent trades to the particular trade they dealt
in with them. That position was not recognized in a freeman carrying
on different trades through an institor. There was no such classification
of creditors or jus separationis, although that form of agency was fully-
developed at the Roman law. |ioi, n. 3.

STATUTE OF FRAUDS.

Third persons do not enforce the contradl of purchasers of land on joint
account by suing for the price. They do not proceed on the contra<a,
but upon the authority delegated to the purchaser by his co-purchasers.
The purchaser's bond and mortgage would not merge the vendor's claim
for the purchase-money. It would be like the deed to him, subje<ft to the
rights ofthe co-partners. The Statute ofFrauds requires a writing, and an
oral partnership would be prevented by the statute. The obvious appli-

cation of the statute is to a contradt between vendor and vendee, but the
Statute also applies to an agreement between joint purchasers. The vendor
may seek by oral proof to enforce a written contradl of sale against a part-
ner of the vendee, or the vendee's partner may seek by oral proof to avail

himself of a written contradl to enforce a conveyance from the vendor. The
statute prohibits the enforcement in both cases, ifthe contradl between the

vendee and his partner is executory. If the vendee's partner had paid his

contribution, he could enforce the contradl of sale. The contribution has
made him a proprietor, and as such entitles him as an undisclosed princi-

pal to enforce the contradl. If a partner sues the vendee, his right to

recover depends upon the payment of his contribution. The payment
raises a resulting trust to him. The universal dodlrine of the courts is

that a trust results to a partner from payment of the consideration.

Nothing but a statute, as, for example, in Michigan, would prevent a

trust from arising from a payment of the price. A partial payment of the

contribution invests him with this right. It was thought at one period

that a definite quota must be paid, but now any part will be sufiicient to

enable him to enforce the contradl to the extent of his interest. A partner

may be charged on an executed oral contradl with the vendee. He is a

full partner, and as such is liable for everything done in the course of the

business. If the owner of land orally agrees to take a partner into busi-

ness with him, the statute prevents the enforcement of the contradl. The
possession taken by the partner is not exclusive, and does not oust the
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owner, who shares the possession. The statute was a substitute for the

feudal investure which gave notice of the title. All the more if the pos-

session could be explained by the business, which did not involve a disposi-

tion of the land as an asset of the firm, but was used for the site of business

transadlions. Ifan agent, to buy land for himselfand others, buys for him-

self, opinions vary on the point whether the principals can compel him to

convey to them or not. By most, payment of the consideration is regarded

as the test, but by some the breach of confidence raises a trust by implica-

tion. The question does not affedl partnership. The vendee is himself a

principal, and his agency arises only after the formation of the partner-

ship. The refusal to share with the co-principal is purely a breach of

contraA. A contradl to share the proceeds of real estate is not aifedled by
the statute. The proceeds made by a sale of land, or the produ<Sl of its

cultivation does not involve the title. § lo. The promise of the purchaser

of firm assets to pay the debts is not within the Statute of Frauds. ^ 148,

n. 9.

STATUTES.

Statute requiring joinder of parties in interest prevents dormant part-

nership, z/. Procedure. Preventing suit against any but parties signing

bills and notes excludes partners, v. Commercial Paper. § 121, n. 5, 7,

8, 10, II, 12, 14 (1873, I 122, n. 4); §161, n. i; § 211, n. 2: j 161,

Alabama. Code of 1876, sec. 2904. 1 30, n. 3.

California. Codes and Statutes of 1876, sec. 388-9. §76, n. I.

Civil Code, sec. 1543. ? 90, n. 3, 4.

Colorado. Statutes of 1885, sec. 5. 1 80, n. 2.

Connefticut. Statutes of 1875, p. 400, sec. 12. § 76, n- i.

Dakota. Code of 1884, sec. 951. §85, n. i.

English. 384 Wm. IV. c. 42. § 84, n. 2.

28 & 29 Vidt. c. 86. I 31, n. I
; ? 55, n. 4, a

; ? 64, n. 3.

31 & 32 " c. 116, a. I. § 16, n. I.

" " " (1868). 1 143, n. I.

36 & 37 " c. 66. Judicature Adl and judicial orders under it.

[§ 77, n. 2.

Illinois. Statutes of 1887, sec. 5. § 85, n. I.

Iowa Code of 1884, sec. 2553. ^ 76, n. i
; ? 80, n. 2 ; ? 82, n. i

; I 94, n. z.

Sec. 2550. § 80, n, 2.

Kansas. Compiled Laws of 1885 (1075), sec. i, § 85, n. i.

(1076), "
2, § 88. n. 7.

(1077), "
3, ?88, n. 7.

(1078), " 4, ?8o, n. 2.

(1079). " 5, ?90, n. 4-

(3626,91-4)1-4^90, n. 4.

Kentucky. General Statutes of 1881, sec. 8. 1 89, n. 4.

Ivouisiana. Civil Code, sec. 274. I 79, n. 2, a
; I 79, n. 2, b.
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Ohio. Revised Statutes of 1884, sees. 3162-5. ? 90, n 4.
'

5366, i 84, n. 2.

Oregon. Civil Code, sec. 59, sub-div. 3. J 91. n. 2.

Maine. Revised Statutes of 1883, p. 571, sec. 3. § 88, n. 7.

Maryland. Revised Code of 1876, sec. 55. § 89, n. 4.

1878, " 51.
iI 88; n. 7.

! 88, n. 7.

i 88, n. 7.

! 82, n. I.

1878, sec. 53.

54i

" " 57i

" 60, ? 82, n. I.

Michigan. General Statutes, sec. 5569. J 10, u. 5.

Compiled Laws of 1857, ch. 153. § 82, n. 3.

Annotated Statutes of 1882, p. 1543, sec. 5906. § 89, n. 4.
" " " sec. 7730-1. § 82, n. 3.

" 7783-6. ?90. n. 4-

Minnesota. Laws of 1873, c. 87. ? 88, n. 7.

General Statutes of 1878, sec. 19. J 89, n. 4.

" " 37.«90, n. 4-

" C.66, sec. 266. g88, n. 7.

Mississippi. Revised Code of 1880, sec. 1 134. ^ 88, n. 7.

" " " " 1003. § 90, a. 4.

Missouri. Revised Statutes of 1879, sec. 658. §85, n. i.

Nebraska. Compiled Statutes of 1885, sees. 24-25-27. J 76, n. i.

New Jersey. Revision of 1709-1877, sec. 3.. § 88, n. 7.

Supplement to Revision of 1872-86, sees. 1-4
; ? 90, n. 4.

New York. Code of Procedure, sec. mi, ^76, n. 13.

Revised Statutes, 728, sec. 51. § 112, n. 4, a.

Laws of 1853, cb. 281. ? 76, n. 15.

North Carolina. Code of 1883, pp. 83-84 (4). ? 82, n. i.

Pennsylvania. Constitution of 1874, Art. Ill, sec. 7. ? 37, n. 3, e.

A& of 8 March, 1775, i Sm. Laws 422-3. § 113, n. 8, k.

" 4 April, 1797, 3 " 297-8. §113, n. 7./
" 13 " .807. ? 87, n. 3.

" 6- " 1830, P. L- 277. §82, n. I.

" 6 " 1830, " ^95, n. 3-

" 24 February, 1834. § 88, n. 6.

" 21 March, 1836, P. L. 243. ^ 26, n. 2.

" 16 June, 1836, sec. 3, P. L. 786. §88, u. 5, 6.

" 14 April, 1838, P. L. 457- ? 161, n. i.

"II " 1848, see. 4, P. L. 536. §88,n. i; §89, n. 3.

" 4 May, 1852, P. L. 574- 2 86, n. i.

" 22 March, 1861, " 186. ?i6, n. i
; §88, n. 4, 6.

" 22 " 1862, sees. 1-5, P. L. 167. §90, n. 4.

"27 " i86s,P.L.38. §i6,n. i; §95,n. 4; §122,

[n. 12.

" 15 April, 1869, " 30. § 121, n. 5.
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40. §121, n. 7.

65. § 106, n. 8, g, h, i.

153. §16, n. i; (,121, li.

70. gi2i, n. 8.

60. § 143, n. I.

Index.

Pennsylvania. kSi of 15 May, 1869. § 87, n. 3.

" 6 April, 1870, I P. L. 56. 1 64, n. 3
" 9 " "

" 8 " 1873,
" 25 May, 1878,

" 9 '• 1881,

" 3June, 1885,

" 23 May, 1887, sec. 5, P. L. 158. j. 121, n. 14.

" 27 March, " 38. |i2i, n. 12.

Rhode Island. Public Statutes of 1882, sec. 29. § 82, n. I.

" 28. §88, n. 7.

" 1-6. §90. °- 4-

South Carolina. General Statutes of 1882, sec. 397. |&2, n. i.

Laws of 1888, •' 1-3. ?90, n. 4.

Tennessee. Code of 1884, sec. 3486. § 88, n. 7.

United States. Revised Statutes, sec. 5074.

Adt of March 2, 1867, ch. 176. §21.

Vermont. Revised Laws of 1880, sees. 936-7. ? 90, n. 4.

" 1882, " 935. 1 80, n. 7.

Virginia. Code of 1873, sees. 14-15. § 90, n. 4.

Wisconsin. Revised Statutes of 1878, sec. 2884, sub. 2. § 91, n. 2.

" 2885. 1 88, li. 7.

" 3848. §8911.4.

STOCK. A necessity in pradlice without reference to theory. ?I9I. v.

Marshalling.

STORY. Opinion of Ui,pian'S pearl case. § 63, n. 5.

STRACCHA. Insurance not partnership. § 16, n. 3.

STRONG, J. Partners not present may ratify deed of co-partner. § 135,

n. 5, a.

SUBJECT-MATTER.

The domain of partnership is not confined to any commodities, it ex-

tends to all. § 8. V. Land. The relation of landlord and tenant excluded

an agricultural partnership, but the parties are not prevented from farm-

ing in partnership ; if they prefer to farm in partnership the law will

carry out their preference. §i2&n. 2. Sharing the profit and loss of the

agricultural business, however, does not raise the inference of a partner-

ship. Nothing would seem to subvert the relation of landlord and tenant,

except a distinA agreement to farm in partnership. § 12.

SUB-PARTNERSHIP. § 68. v. CHOICE OF A PARTNER.

SUBROGATION.

V. Holding out. Creditors of deceased partner's representative entitled

to subrogation to extent of deceased's contribution, v. Executor. Pirm
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creditors subrogated to retiring partner's place, if they renounce joint

estate. § 200. v. Marshalling. By subrogation surviving partner and com-
mon member may escape payment, and enforce collection out of deceased

partner's estate. \ 203. v. Marshalling. If trustee-partner puts trust funds

into firm, and they are used to pay firm debts, cestuy que trust will be sub-

rogated to the place of the creditors paid. \ 139, n. 5.

SULPICIUS. Profits not a fund for creditors. \ 55, n. 2.

SURVIVAIv of title and claims upon partner's death, v. Estate.

SURVIVING PARTNER

When entitled to compensation. § 210, n. 4, a. ». Advance. A trustee

for firm creditors. \ 192, n. i. v. Marshalling. By subrogation escapes

paying and enforces payment out of deceased partner's estate, \ 203. v.

Marshalling. Not assignee of deceased, but original co-tenant. \ 121.

Survivorship of title and claims incident to joint estate for duration of

partnership. §99, n. i; ? 103. In effedt, a liquidating partner, and cannot

set off firm claim against his individual debt. \ 130, 6. 13, 14, 15, 16. v.

Set-off. Deceased partner's debt set off against surviving partner. 1 96,

n. I. V. Contrail.

SWIFT, Dean. Travesty of legal interpretation. \ 37, n. 3.

TENANCY IN COMMON
Of firm property, v. Property. Judge Gibson's theory of partnership

property was a tenancy in common, which co-ordinates all creditors, joint

and several, not by classes, but as individuals. § 102. Joint title severed

by execution, v. Execution. In New York separate execution severs

title on the theory of a tenancy in common, v. Execution. Tenancy in

common would break up the joint estate. \ 100, For aft in excess of

authority. \ 167, n. 1. v. Tort.

TENANT. V. LANDLORD AND TENANT.

TENNESSEE provides for suit against surviving and representative of

deceased partners. \ 88.

THIRD PERSONS, Partnership as to, the normal partnership. § 48.

THOMPSON, J. Partner by construdtion, not liable for co-partner's

tort. \ 142, n. I.

THORNTON, W. W. Notice of dissolution. \ 175, n. 2.

TITLE.

Title to contribution, v. Contribution. To profits, v. Profits. To firm

property, v. Property. Title severed by Constitution or statute, v. Sev-

erance. Joint title resolved into several titles by dissolution. \ 179. Title
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vested in partner may be shown to be in firm. ? ii, n. I. Origin of firm's

title. § 98, I 99, Title not devested from the firm unless by joint a& of

partners. 2 167.

TORT.

If the acquisition of property was by a tort, the remedy at law originally

was restitution, as it is now in EJquity. But the legal process resulted in

an obligation to pay an equivalent in money. This transformed the right

and passed the title, substituting a debt for the property. The obligation

to pay the price became a firm liability, which charged each partner and

his separate estate. The tort, however, should not be assimilated to a

contradl. They are antipodes, and the result in partnership is to vidlimize

the innocent partner for his co-partner's fraud, which is personal. 1 48, n. 2.

The firm which has failed to file a certificate may, nevertheless, recover

for a tort. v. Procedure. Remedy for tort model for breach of contract.

V. Procedure. A partner is liable for the tort of his co-partner committed

ia the course of the business, and for the damages caused by his tort.

Withholding for a separate debt securities pledged with the firm, charges

co-partner for the conversion. ? 139) °- i- Partner liable for receipt by
co-partner for merchandise not delivered, if money lent on the faith of

the representation. § 139, n. 2. A partner's contra<ft for options in grain

does not charge a co-partner, though that is the firm business. § 139, n. 3.

A partner charges his co-partners by executing a firm judgment, if held

an abuse of legal process. § 139, n. 4. If trustee-partner puts funds into

the business, and debts are paid with them, the cestuy que trust will be
subrogated to the place ofthe creditors who are paid. \ 139, n. 5. The tort

iserroneously assimilated to a contraft. §139, n. 6. But if the firm is only
the occasion, not the agency, for its commission, the co-partners are not
liable. A solicitor who invests without subinittihg the security to his

client does not charge his co-partner, as the business of solicitors is lim-

ited to submitting proposed investments to their clients for acceptance or
rejedtion. The business of a scrivener must be added to that of solicitors

to control investment. Taking advantage of his position to induce a
customer to withdraw an investment and entrustit to him, will not charge
his co-partner for its loss. § 139, n. 2. The discharge in bankruptcy ofinno-
cent partner does not bar recovery for tort of his co-partner. The damages
are converted into a debt, which charges both partners as individuals and
their separate estates. §149, n. 3. Co-tort-feasors liable jointly, severally,

and successively, whether partners or not. ?i4o,n.3; ?2o8,n.5. The libel

ofan editor will charge the proprietor, not because calumny is the business
ofa newspaper, but because the editor selefts the materials. §140, n . 4. The
libel must be identified with the business. A partner's vindidtiveness,

which might have vented itselfanywhere, would not charge his co-partner
?i4o, n.4. Tort by converting trust funds, z/. Trust Funds. A special
partner who becomes liable as a general partner by his negledt to comply
with the statute, is liable for the tort of his co-partners. It was thought
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unjust to visit him with liability, because it was made out through two
stages, but the real reason must have been therelucSlance to enforce the fini-

cal constru(5tion given to the adl establishing a special partnership. §142.

A partner's conversion of firm property to his own use, entitles his co-

partners to reclaim the amount abstradled from his separate estate, aud
a bill lies for the restitution. §166, n. 2. The separate estate need not be
increased, for the appropriation is sufBcient to charge him. §166, n. 3.

Nothing but the guilt is required. ? i65, n. 4. The receipt of property is a

reason to charge a stranger. §208, n. 5. If the firm funds are used for a

purpose beyond the partnership, the partners were made to recover sepa-

rately. The adl by a partner in excess of his authority created, it was
held, a right of the co-partner to recover a moiety by a separate adtion.

§ 167, n. I. A partner's use of firm paper for his individual debt was held

to be a fraud, not on the firm, but on his co-partners, who must sue for

their quotas of the loss. There was a dissent, because the title was in the

firm, which should sue. ? 167, n. i. So, if a partner endorsed the receipt

of his debt on a note held by the firm, they could not recover without ad-

mitting the credit. ? 167, n. 2. Any receipt by a partner had the eflFedl to

bar the firm's recovery, because the partner could not be co-plaintiff.

§167, n. 2. But these rulings are erroneous. The injury was against

the firm, and its title is not devested without an adt performed on its be-

half. It is the recipient who is estopped by the fraud, because he gave

no value for the property to the firm. ? 167, n. 3. If the firm debtor has

credited the debt on his judgment against the partner, with his consent,

the joint title is unaffedled by the credit, and the firm may recover. ^167,

n. 4, a. If a partner. receipts for a firm claim in payment of his individual

debt, the firm can recover in spite of his receipt. The firm title is not

aifedted by the receipt. 1 167, n. 4, b. If the partner transfers firm assets

for his separate debt, firm creditors may recover them. The firm title

did not pass. \ 167, n. 7, b. If a partner's debt is paid with firm funds,

the joint creditors cannot set off the payment against a note in the hands

of a bona fide purchaser. \ 167, n. 5, a. If the firm property is taken in

execution for a separate debt and sold, all the partners can sue for the

trespass. \ 167, n. 5, b. If a firm note includes a separate debt the payee

can recover on the note, but only the firm debt, not the separate debt,

though included in the note. ? 167, n. 5, c. It has been held that if the

separate debt of all the partners is paid with firm funds, it cannot be re-

covered by the firm, because the debt was due from each of the partners,

and they have no equity to recover it. I167, n. 5, d. And if a partner

pays his individuaj debt with firm funds, that bis co-partner can be

estopped from reclaiming the payment by receiving payment of his debt

out of the firm assets. ^167, n. 5, e.
' If the firm is insolvent when, its

funds are used to pay the separate creditor, the firm creditors may re-

cover, because the fraud is upon them. ^167, n. 7, a & §103, n. 4. Part-

ner, under liability for co-partner's separate debt, pays under duress.

?l67, n. 8, a. If a partner gives firm paper for his individual debt, the
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co-partner need not repudiate the transaftion. He is not bound by the

partner's unlawful a<ft, which is invalid without being repudiated. ^i58,

u. I & 2; §169, n. I. The partners may consent after the appropriation

of the credit or asset by a partner to his individual use, and the trans-

adlion will become valid. I169, n. 3. Partner may claim credit for a loss

or injtu-y caused by co-partner's tort |2io. v. Advances.

TRADE.

Trade is made up of the two operations of buying and selling, fused into

a single adt by the intention. Partnership came into the Common law as

an organ of trade, and it was the trade-necessity that gave a partner the

right to sell or pledge his co-partner's share. The Common law knew
only joint ownership, orjoint possession, and neither owner nor possessor

could alien or mortgage his co-tenant's share, for only the title or posses-

sion was in common. Partnership has extended beyond trade ; it has out-

grown trade, and now embraces manufafturing, which is not a trade, but

an industry, and extends to any 'business' which parties join in transadt-

ing. The original constituents of buying and selling need not co-exist in

the business of partnership. Neither buying nor selling need be an ele-

ment of the partnership business. There might be a partnership simply

in the eredtiou of a building, without any intention ofselling the strufture.

^11. The effeiJt of extending partnership so as to include a business which

is not trade, is to modify the principles of trade which regulate partner-

ship. § 13. The adtual requirements of the business undertaken, judged

by its type, or kind, furnish the limit of a partner's power in a non-com-

mercial partnership. This was the method by which a trade-partnership

was developed from the principles of trade applied to joint trader?. A
partner in a sheep ranch could not sell the sheep or the ranch. Sheep-

raising being the objedl of the partnership, no power is implied, except

such as is necessary for that purpose. 1 14. In a partnership to condudl

a theatre, one partner could not bind his co-partner by a promissory note

given in connedtion with the business. Commercial paper is not neces-

sary for the management of a theatre. If lawyers are in partnership,

neither can issue commercial paper. Profits co-extensive with trade. ? 53.

V. Profits. If trustee-partner puts trust funds into firm, and they are used

to pay debts, cestuy que trust will be subrogated to place of creditors paid.

1 139. n- 5-

TRADE-MARK. v. GOOD-WII.Iv.

TROPLONG.

Insurance not partnership. \ 16, h. 3. Cites Straccha. \ 16, n. e. Na-

ture of partner's contribution. I33, n. 1. Cites CassareGIS for sharing

profits and losses without partnership. § 51, n. a. Parties to contract alone

liable at Civillaw. ^51, n. i. No undisclosed principal at Civil law. §51,

n. c.
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TRUST FUNDS.

If a partner uses trust funds in the business, the cestuy que trust may
eledl to take the profits earned by his money instead of interest. ^42.
This right cannot be founded on the trustee's agency. A legal invest-

ment is ordered and a speculation is prohibited by law. The violation

of law in both aspedts is a breach of trust. If the co-partners are aware
of the trustee-partner's breach of trust, they become trustees ex male-
ficio, and liable with him for the profits made by the use of the trust

funds. An eccentric notion obtains, which limits the profits to the trus-

tee-partner's share derived from the use of the trust fund. Charging him
for his co-partuer's share would, it was said, infiidt a penalty, and not
simply make him account for what he has received. The theory is

not tenable on partnership principles. To separate firm stock and ap-
portion aliquot parts among the partners would work a pro tanto disso-

lution. The trustee-partner is made both a stranger and a member of the
firm. The profits, as accretions, become firm assets, and can be taken
only from the trustee-partner, who has no separate title to any part of
them. The theory is also inconsistent with the partnership principle that
the profits are derived from the aggregate contributions, and not from
any part of them. The trustee-partner's contribution is equalized by cor-

responding contributions by his co-partners, and his share comes from
the whole capital stock. Hamilton has demonstrated this by figures.

Take three partners with equal contributions and profits. Trustee takes

1-3 : If 1-3 of each contribution, he would get the 1-3 out of his co-partners'

contributions by reason of his contribution, so that he should account

foi the 2-3 on the same principle he does for the 1-3. A dedudtion or

allowance is made for compensation to the firm for its management, be-
"

fore the trustee-partner is charged for his share of the profits. Although

partners are not compensated, except through the profits, yet before they

are charged for the profits the courts allow them compensation for ser-

vices. The compensation is often guess-work. In Pennsylvania a rough

estimate is made, and one-third of the profits is allowed for management.
The difficulty of ascertaining the profits which are made by means of the

trust funds, is no reason for not investigating the account. The court

would abnegate its fundtion, if it denied the right, and would put a pre-

mium upon the breach of trust. ?43. The contribution does not become
a fixed fadlor in the making of profits. It is a fadtor which varies with

the kind of business, and must be calculated according to the business.

The theory of the Common law adtions for taking property was resti-

tution, but in time the process changed by accepting an equivalent in

money for the property. Compensation became the standard of recovery.

Following trust funds is a substitute for the early legal remedies. The

funds can be traced only to the property increased by the funds, e. g., the

firm assets. But the misstep of applying the maxim that the cestuy que

trust may waive the tort and sue in assumpsit, repeated the Common law
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substitution of a contradt for a tort. The contradl binds the partners as

individuals, as well as partners, and thus enlarged the liability by charg-

ing the innocent co-partner for the embezzlement of his partner, as he
had been charged for the damage of the partner's torts. The result is not

important, because firm creditors can proceed against the separate estate,

and thus indirecSlly enable the cestuy que trust to share it, by getting more
out of the joint assets. §141. Trust imposed on incoming partner by re-

ceipt of assets, v. Change of Partners. Firm as purchaser for value of

trust funds. § 40 & n. i. v. lyindley.

UBERRIMA FIDES, v. GOOD FAITH.

ULPIAN. Pearl case. §63, n. 3. Analogy of sale, argument for firm cred-

itor's privilege. \ 108, n. 4, price being unpaid. 1 164.

ULTRA VIRES. Contradls of a partnership can be ratified, but not

of a corporation. A6t is excess of authority as/7'0 ianto dissolution.

V. Tort.

UNDISCIvOSED PRINCIPAIv.

Attacked as the Common law obstacle to the limited liability of the

Law Merchant, but the precedent was too firmly established to be up-

rooted. \ 26. Owner of pearls in Ulpian's case. \ 63. No undisclosed

principal at the Civil law. §57. Previous, not subsequent, authority

requisite to charge undisclosed principal. §135.

UNIylMlTED IvIABIUTY, a principle of the Common law. I 44.

USURIOUS LOAN
Inconsistent with partnership. ?66; J67. z/. Evidence. Partner's advance at

any rate ofinterest, being in part at the risk of the business, is not usurious.

§165, n. 2. z;. Advance. Usury excludespartnership. ^66. Interestmeasured
by profits, not usurious. § 65. Risk of liability to creditors, not excuse

for excess. §65.

VAVASSEUR, A.

In dealing with land, presumption against partnership. \ 131. Parties

to contract alone liable. \ 51, n. b. Insurance might be carried on in

partnership. \ 16, n. 5. Nature of partner's contribution. §33, n. i.

VERMONT permits surviving and representative of deceased partner to

be sued together. \ 88. v. Procedure. Release of partner, not of co-

partner. §90. V. Procedure.

VIRGINIA. Release of partner does not release co-partner. \ 90. v. Pro-

cedure.

WAIVER.

The conditions made as preliminaries of a partnership, are waived by
carrying on the business. §17, n. 3. Partner's waiver of co-partner's con-
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tribution would not afiedl third persons. 54. v. Contribution. Waiver
of tort and eledtion of contradl. \ 47.

WAIvWORTH, CH.

Partner's equity founded not on property, but on liability. ? 106, n, 7.

Deceased partner's representatives assert his privileges. \ 106, n. 6.

WAR, Outbreak of, does not prevent commencement of partnership. JI7,

n. 3. V. Commencemeut, Suspends partnership. §173, n. 3.

WEIBEL, Jos. Leonz. Civil law indivisible contracft. §91, n. 3.

WESTBURY, Lord. Withdrawal by partners, unless solvent, a fraud ou
creditors. \ 107, n. 5.

WETTER, P. Van. Civil law indivisible contraft. \ 91, n. 5.

WIFE, partner, employing husband, v. Evidence.

WISCONSIN severs joint cause of adtion, and provides remedy against

any obligor. ^ 88. v. Procedure.

WITHDRAWAL
Of profits as a ground to charge one with the liability of a partner, v.

Profits. Allotment by executor to beneficiary a withdrawal, v. Execu-
tor. Partner cannot relinquish his equity, v. Equity. By partner, while

firm solvent, v. Marshalling. If withdrawal allowed for necessary ex-

penses, the measure is the amount necessary to eke out maintenance, and
the failure to withdraw for any year is an admission that it was not needed.

? 208, n. 5. Partner having paid creditors, no lien on co-partner's land,

conveyed in fraud of creditors in New Jersey, unless he has acquired a

lien by judgment. ^ 208, n. 7. If partner withdraws all his capital, co-

partner is entitled to the interest and to the profits. § 208, n. 8. The with-

drawal by a partner, without his co-partner's knowledge, will stand, if not

made in expedlation of insolvency. §192, n. 3. Withdrawal of , contribu-

tion. \ 28 V. Contribution. Allotment of share in deceased partner's

estate to beneficiary, a withdrawal by executor. \ 74, n. 8. v. Executor.

Taking land for firm debt negatives a withdrawal. §109, n. 5. v. Land.

Deceased partner's estate could not be withdrawn ou account of liability at

law. I 204. V. Marshalling. Withdrawal of assets not ground to charge

profit-sharer as partner. \ 55. v. Profits.

WOODWARD, J.

Joint obligation of Common law not a business contradl. § 79, n. i.

Set-off. \ 130. n. I. Partner binds himself individually by executing deed

for firm. \ 135, n. 2.

—FINIS—
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