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PHEFACE.

J_ HIS Second Edition of Smith's Lectures on the

Law of Contracts contains the text of Mr. Smith,

as pubhshed in the First Edition, with such altera-

tions and additions as the changes in the law

seemed to the Editor to require. These, as also

such notes of the former Editor as have been re-

tained, are distinguished from the text of Mr. Smith

by being inclosed between brackets. Amongst

them are, in- many instances, included short ac-

counts of the cases quoted by Mr. Smith—addi-

tions which seemed necessary, in order to supply

examples of the rules enunciated, and in order

to make the Lectures as printed resemble those

which were originally delivered by the Author, It

was thought desirable, for facility of reading, to

introduce these additions into the text.

Lamb Btjilding, J. G. M.
May, 1855.
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THE

LAW OF CONTEACTS.

LECTURE I.

ON THE NATURE AND CLASSIFICATION OF CONTRACTS,

AND ON CONTRACTS BY DEED.

JLHE whole practice of our Ensrlish Courts of Common Law... jurisdictiofi.

Common Law, if we except their criminal juris-

diction and their administration of the law of real

property, of which it is not my intention to speak,

to which may possibly be added those cases which

fall within the fiscal jurisdiction peculiar to the

Court of Exchequer, if we except these, the whole

of the remaining subjects with which the jurisdic-

tion of a Court of Common Law is conversant may

be distributed into two classes. Contracts and Torts.

Of this you can easily satisfy yourselves by putting

to your own minds any conceivable case of legal

inquiry. If it do not involve a question of criminal

law, or of the title to land, or of Exchequer juris-

diction, you will find that it resolves itself into a

B
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contract or a tort. Thus, suppose it to be the non-

performance of a covenant, the non-payment of a

bond, the dishonour of a bill of exchange, the non-

payment of rent, the default of a surety,—these

are all subjects of inquiry arising from contracts.

So, again, if it involve an assault on the person, an

injury to the reputation by hbel or slander, a nui-

sance to the dwelling or the premises, a conversion

of property,—these are only so many descriptions

of torts. And as the subjects of legal inquiry

divide themselves, so do the forms in which the in-

quiry is carried on ; for all actions, as you are

aware, are of tort or of contract, a division which,

as you see, is rendered necessary by the very nature

of things, and does not result from any arbitraiy

principle of arrangement.

Now, therefore, the whole subject-matter of the

inquiries about which our Courts of Law are con-

versant (excepting the cases I have excepted) being

distributable into these two heads. Contract and

Tort, I am about to take the former of them, that

of contract^ and state to you those principles of

every-day recurrence which govern the law of Eng-

land relative to contracts, and which it is absolutely

necessary that every lawyer should bear constantly

in mind, and have (to use the ordinary expression)

at his fingers' ends, if he will avoid falling into

egregious mistakes in the course of his daily prac-

tice.
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All contracts are divided by the Common Law Three ciaesea

n -n 1 1 ... 1 1 of contracts.
oi Jhingland into three classes :

—

1. Contracts by matter of record.

2. Contracts under seal.

3. Contracts not under seal, or Simple con-

tracts.

With regard to contracts by matter of record. Contracts of

they are so little used in the ordinary affairs of pri-
"^^"""^ "

vate individuals, that I may dismiss them in a very

few words. At an early period of our law, statutes

merchant and statutes staple, which are both con-

tracts ofrecord for the payment of debts, were com-

monly in use. [Subsequently, recognizances in

the nature of a statute staple were established (c).]

These contracts are, however, now almost unheard

of. The only contract of record with which we

now occasionally meet is a recognizance, and that

oftener in matters in which the Crown is concern-

ed than between subject and subject. Thus the

ordinary mode of compelling a witness to attend

and prosecute or give evidence in a criminal casfe

is by recognizance, in which he binds himself to the

Queen in a certain sum conditioned for the per-

formance of the duty imposed on him ; and in case

of his making default, that sum accordingly be-

comes forfeited, and payable to her Majesty. The

{a) 13 Ed. 1, Stat. 3, C.l; 27 Ed. 3, c. 9; 23 Hen. 8, c. 6;

8 Geo. 1, c. 25.

b2
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commonest case of a recognizance between subject

and subject was that of bail; which has, however,

become much less frequent since the Act (b) re-

straining the right to arrest on mesne process.

[Statutes and recognizances obtained or entered

into in the name or upon account of her Majesty,

do not aflFect lands as to purchasers, unless regis-

tered under stat. 2 & 3 Vict. c. 11.j

Incidents of The peculiar incidents of a contract of record

record. are, first, that, like all records, they prove them-

selves, their bare production without any further

proof being sufficient evidence of their existence,

should it be controverted.

Secondly, that, if it become necessary to enforce

them, that may be done, if it be thought proper,

by virrit of scire facias,—a- writ which lies on a re--

cord only, and consequently cannot be made use

of for the purpose of enforcing any other descrip-

tion of contract (c).

[An obligation by record may be discharged by

a release, an instrument which is always under

seal (c?).}

However, as I said, the other two classes of con-

tracts are those which are of most practical im-

portance, and to which, therefore, my observations

will be addressed. These, as I have said, are-^

(i) 1 & 2 Vict. c. 110. (d) Barker v. St.

(c) Now regulated by 15 & 12 M. & W. 153; Shepp.

16 Vict. c. 76, s. 32. Touch. 322.



on contracts by deed.

1. Contracts by deed.

2. Contracts without deed, or Simple con-

tracts.

1 . With regard to contracts by deed

:

Contracts by

A Deed is a written instrument, sealed and deli-

vered{e).

Let us pause for a few moments to consider the

parts of this definition.

In the first place, it is a written instrument, and Must bo wnt-

this wntmg, the old books say, must be on paper

or parchment; for if it were written on linen, wood,

or other substance, it would not be a deed(/).

But, though every deed must be written (g-), it is

not necessary that every such instrument should

be signed, for, at Common Law, signature was

not an essential ceremony (Ji) ; and, although now
by several statutes, particularly the Statute of

Frauds {i), of which I shall have presently a good

deal more to say, signature has been rendered es-

sential to the validity of certain specified contracts,

yet there are many others which are not affect-

ed by any statute; and to such contracts and

also to those which are the subject of the several

sections of the Statute of Frauds relating to con-

(e) Co. Litt. 171. b.; Shepp. (/) Co. Litt. 35. b.

Touch. 50. See Hihhlewhite [g) Shepp. Touch. 54.

V. M'Morine, 6 M. & W. {h) Id. 56.

200. [i) 29 Car. 2, c. 3.
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tracts (A), if entered into by„deed, signature is not

essential (^).

Sealed and Secondly, it must be sealed and delivered. This

is the main distinction between a deed and any

other contract. The seal is an indispensable part

of every deed, and so is the delivery (ni) ; with re-

gard to which you must^ however, observe, that it

is not absolutely necessary that the party executing

sTiould take the instrument into his hand and give

it to the person for whose benefit it is intended (n)

;

thus it is said by Lord Coke, in the Commentary

on Littleton (o), that a deed may be delivered by

words without actual touch, or by touch without

words. " The delivery," his Lordship says, " is suf-

ficient without any words ; for, otherwise, a man
who is mute could not deliver a deed

And, as a deed may be delivered to the party

without words, so may a deed be delivered by words

without any act of delivery ; as, if the writing sealed

Heth on the table, and the feoffor or obligor saith

to the feoffee or obligee, ' Go, and take up the

writing, it is sufficient for you, or it will serve the

turn, or take it as my deed,' or the like words, it is

{k) See Shepp. Touch, by {I) Bac. Abr. Obligation, C.
Preston, 56; Couch v. Good- (m) Shepp. Touch. 57.

man, 2 Q. B. 580; Jv^line v. (n) See Goodright v. Strap-

Whisson, 4 M. & Gr. 801; Aan, Cowp. 204, and Bac. Abr.
Cherry v. Heming, 4 Exch. Obligation, C.

631. See 2 Bla. Comm. 305. (o) Co. Litt. 36. a.
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a sufficient delivery"(jo). However, in practice, it

is always safest and most advisable to follow the

ordinary and regular course, which is, to cause the

person who is to deliver the deed to place his

finger on the seal, and acknowledge the seal to be

his seal, and state that he delivers the instrument

as his act and deed.

It is not necessary that the delivery should be To whom de-

1 • ^ T ^ n n ^
livered.

to the person who is to take the benefit oi the

deed. The judginent in the case of Doe d. Gar-

nons V. K7iight{(j), which was delivered by Sir John

Bayley after a curia advisari vult, is worthy of a

most careful perusal; the learning relating to this

subject will be found there ably collected and dis-

cussed. The inference the Court, of which his

Lordship was the organ, there drew from all the

authorities on the subject was:

—

1st. " That, where an instrument is formally

sealed and delivered, and there is nothing to qualify

the delivery but the keeping the deed in the hands

of the executing party, nothing to shew that he did

not intend it to operate immediately, that is a valid

and effectual deed ; and that delivery to the party

who is to take by it, or any other person for his

use, is not essential."

(p) See further, Doe d. Botcherhy \. Lancaster, \ k.&

Lloyd V. Bennett, 8 Car. & P. E. 77 ; Doe d. Richards v.

124. Lewis, 20 L. J. (C. P.) 177.

{q) 5 B. ?k C. 671. See
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2nd. " That delivery to a third person for the

use pf the party in whose favour a deed is made,

where the grantor parts with all control over the

deed, makes the deed effectual from the instant of

such delivery."

Escrow. Before quitting the subject of deUvery, it is right

to explain the distinction between a deed, ordinarily

so termed, and an escrow (f). An escrow is a deed

delivered conditionally to a third person, to be de-

livered to the person for whose benefit it purports

to be, on some condition or other. If that condi-

tion be performed, it becomes an absolute deed;

till then it continues what is called an escrow, and,

if the condition never be performed, it never be-

comes a deed at all(s).

This conditional delivery must be to some third

person ; for, if it were to the party himself who is

to be benefited, the deed would become absolute,

though the party delivering were to say in express

terms that he intended it to be conditional only;

for it is impossible by words to get rid of the legal

pperation of the delivery {t) ; and therefore, where

the defendant in debt on bond endeavoured to set

up a delivery as an escrow to the obligee himself,

|he Court thought that the plea was so clearly bad,

^aX they would not hear any argument upon the

subject. Where, however, the deed is delivered to

(r) Shepp. Touch. 58. Stair, 2 B. & C. 82.

(«) Johnson v. Baker, 4 B. (i) Holford v. Parker, Hob.

& Aid. 440; Murray v. U. of 246; and Co. Litt. 36. a.
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a third person as an escrow, the dehvery is, as I

said, conditional; and, when the condition has been

performed, it becomes absohite and takes effect, not

from the date of performing the condition, but

from the date of the original dehvery ; so much so,

that it has been held, that, where a bond was deli-

vered upon condition, and the obligor and obligee

were both dead before the condition was perform-

ed, yet, on that event happening, it became the

deed of the deceased obligor, so as to create a

charge upon his assets as against his representa-

tives (ti).

[But, in order to constitute the delivery of a writ-

ing as an escrow, it is not necessary that it should

be done by express words, you are to look at all the

facts attending the execution, to all that took place

at the time, and to the result of the transaction

;

and therefore, although it be in form an absolute

dehvery, if it can reasonably be inferred that it was

dehvered not to take effect as a deed till a certain

condition should be performed, it will nevertheless

operate as an escrow (x).]

Such, then, being the essentials of a deed

—

writ- Deeds poll

1 . J. 17 7- •, and inden-
mg on paper or parchment, sealing and delivery,—vi tures.

is right to add, that, for the sake of convenience,

deeds are divided into two classes. Deeds Poll and

(«) See Graham v. Graham, (x) Bowker v. BurdeJcin, 1

1

1 Ves. jun. 274; Froset v. M. & W. 128.

Walsh, Bridg. 51.
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Indentures {y'). The names indeed of Deed Poll

and Indenture were, as you probably all know, de-

rived from the circumstance that the former was

shaved or polled, as the old expression was, smooth

at the edges ; whereas the latter was cut or in-

dented with teeth like a saw; for, in the very old

times, when deeds were short, it was the custom to

write both parts on the same skin of parchment,

and to write a word in large letters between the

parts; and then, this word being cut through saw

fashion, each party took away half of it ; and, if

it became necessary to establish the identity of the

instrument at a future time, they could do so by

fitting them together, whereupon the word became

legible (z). However this, though the origin oi

the word indenture, has become a mere form ; anc

though, as you are all aware, such instruments are

still indented by nicking the edge of the parchment

not teethwise, but in an undulating line, that is i

mere form, and might (it was said) (a) be done ii

Court during the progress of a trial, if it had beei

forgotten till then. [Now, however, it is expresslj'

enacted (6), "that a deed executed after the 1st

day of October, 1 845, purporting to be an inden-

ture, shall have the effect of an indenture although

not actually indented."]

{y) Co. Litt. 35. b.; Shepp. (a) Bac. Abr. Leases, E. 2,

Touch. 50. note. But see 54 Geo. 3, c.

(z) Co. Litt. 229. a.; 2 Bl. 96.

Comm. 295. (6) 8 & 9 Viet. c. 106, s. 5.
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There are one or two peculiarities in the ques-

tion of a contract made by deed, which, as they

apply to all contracts by way of deed, this is the

proper place to notice.

In the first place, a contract by deed requires no Noconsider-

consideration to support it ; or perhaps it might be gaiy"

"*'^**^

more correct to say, [as a general proposition,] that

the law conclusively presumes that it is made upon

a good and sufficient consideration (c). The im-

portance of this arises from the strong line of dis-

tinction it creates between Contracts by Deed and

Simple Contracts. For a simple contract, that is, a

contract by words or by writing not under seal, re-

quires, as I shall hereafter have occasion to explain

more at length (d), a consideration to support it and

give it validity. For instance, suppose a written

promise in these words :

—

" I, A. B., promise C. D.

that I will pay the debt he owes to E. F." This

promise would be absolutely void unless it could be

shewn to have been made in consideration of some-

thing given or granted to A. B. for making it; for

it would be a promise by him to undertake a lia-

bility without any consideration or recompense

whatever; and, if he neglected to perform it, no

action would lie against him, for the maxim, ex

nudo pacto non oritur actio, would intervene for

his protection. But, if to that very instrument,

conceived in those very words, the additional so-

(c) Couch V. Goodman, 2 Q. B. 580. [d) Lectures 4 & 5.
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lemnity of sealing and delivery were added, so as

to make it a deed, it would become a good and

binding covenant on which an action might be sup-

ported (e) : and this is on account of the greater

formality and solemnity of such an instrument (/).

[Thus, although past seduction is no considera-

tion for a promise to make the woman an allow-

ance for her maintenance (g-), a bond founded on

such a motive is vahd (A) ; for past cohabitation

and previous seduction are not illegal considera-

tions, they are no considerations at all; and there-

fore, inasmuch as an instrument under seal is good

without any consideration, a bond for maintenance

founded on previous seduction is good {i). There

are, however, some deeds deriving their effect from

the Statute of Uses (k), that is, a bargain and sale,

and a covenant to stand seised to uses, both of

which are void without a consideration; the first

requiring a pecuniary one, and the latter a consi-

deration of blood or marriage (Z). Contracts in re-

straint of trade also are void, if made without con-

sideration, although under seal {m).]

(e) See Fallowes v. Taylor, B. & C. 133.

1 T. R. 475. (j) Bridges v. Fisher, 23 L.

(/) See Sharington\. Strot- J. (Q. B.) 276, in Exchequer

ton, Plowd. 308 a ; Cruise Dig. Chamber,

tit. xxxii. c. 11, ss. 54 & 55. {k) 27 Hen. 8, c. 10.

(g) Beaumont V. Reeve, 8 Q,. (1) Shepp. Touch. 510; 2

B. 483. Bl. Comm. 338.

(h) Turner v. Vaughan, 1 (m) Mitchell v. Reynolds, 1

Wils. 339; Nye v. Mosely, 6 P. Wms. 181. See Wallis v.
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But here again you must observe another well- luegaiity of

known and important distinction, namely, that,
<=°°^i<i«'='^tio°-

though it is not necessary to shew on what consi-

deration a deed is founded, the party sued on it is

always, on his part, allowed to shew that it was

founded on an illegal or immoral consideration, or

that it was obtained by duress or by fraud ; for,

were the law otherwise, deeds would, to use the ex-

pression of Lord Elletiborough (n), be made use of

as covers for every description of iniquity. It is

therefore a well-established proposition, that a deed

may be invalidated by shewing that it is tainted by

such circumstances (o). And it signifies not whe-

ther the illegahty objected to it be a breach of the

rules of common law, or consist in the contraven-

tion of the provisions of some statute, [or whether

the prohibition of the statute be expressed in direct

terms, or be left to be collected from a penalty be-

ing inflicted on the offender ( jo).]
' Thus, in Collins

V. IBlantern, the consideration was the compromise

of an indictment for perjury ; in Coppock v. Bow-

er (q), the compromise of an election petition ; in

Bay, 2 M. & W. 277; Horner 2 Wils. 341; 1 Smith L. C.

V. Graves, 7 Bing. 744 ; Hut- 1 54.

ton V. Parker, 7 Dowl. 739; (p) Bartlett v.Finor, Carth.

Mallan v. May, 11 M. & W. 251; Cundell v. Dawson, 4 C.

665. See Tallis v. TalUs, 21 B. 376; Ritchie y. Smith, 6 C.

L. J. (Q. B.) 185. B. 462; Cope v. Rowlands, 2

(«) Faxton v. Popham, 9 M. & W. 149; M'Kinnell v.

East, 421. Robinson, 3 M. & W. 434.

(o) See Collins v. Blantern, (?) 4 M. & W. 361.
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Hindley v. M. of Westmeath (r), a future separation

between husband and wife (s). In these cases the

illegality consisted in the infringement of the rule

of the Common Law, which looks upon such con-

tracts as improper. In other cases, as I said, the

contravention of a statute has been held equally

fatal : as, of the statutes against gaming {t) ; of the

acts for licensing playhouses (u) ; [of the stat. 9

Anne, c. 16, for requiring brokers acting within the

city and liberties of London to procure themselves

to be admitted by the Lord Mayor and Alder-

men (x).'\ And a great variety of examples might

be given, but these are sufficient to establish the

principle, that, though a man cannot defend himself

from liability upon his contract made by deed, by

saying that there was no consideration for it, he

may by saying that there was an illegal one. [And

it must be observed, that a.contract, although not

expressly prohibited by a statute, may be illegal, if

opposed to the general poKcy and intent thereof,

as if made to insure to one creditor of a bankrupt a

greater share of his debt than the others can

(r) 6 B. & C, 20Q. M'Kinnell v. Robinson, 3 M. &
(s) See Jones v. Waite, 5 W. 434, which, however, was

Bing. N. C. 341, 4 M. & Gr. a simple contract.

1104, in Dom. Proc; Wilson («) Levy v. Yates, 8 A. &
V. ^t7«ora, 23 L. J. (Ch.) 697. E. 129. See De Begnis v.

(t) Colborne v. Stockdale, Armistead, \0 'Riag. WO.
Str. 493 ; Mazzinghi v. Ste- [x) Cope v. Rowlands, 2 M.
phenson, 1 Camp. 291. See & W. 149.
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have (2/); or a contract made in order to enable

another to infringe that policy and intent (z), as if

money be lent in order to enable the borrower to

pay or compound differences on illegal stock-job-

bing transactions, although the lender was no party

to them. These contracts are invalid, and cannot

be sued upon, although under seal.] Even if there

were several considerations, and any one of them

was illegal, it avoids the whole instrument ; for it is

impossible to say how much or how little weight

the illegal portion may have had in inducing the

execution of the entire contract (a). [Thuf?, the

plaintiffs, who were proprietors of a newspaper,

having at the defendant's request published in it a

libel, and one Charmers having sued them upon it,

the defendant, in consideration that they would

defend the action, undertook to indemnify them

from all damages and costs to which they might be

liable on account of having published the libel and

of defending the action ; but it was decided, that,

as the part of the consideration of this indemnity,

consisting ofthe publication of the libel, was illegal,

the whole contract was tainted with this illegality,

and no action upon the indemnity could be sup-

(i/) Staines V. Wainewric/ht, 6 3 B. & Ad. 185; De Begnis

Bing. N. C. 174. See Ex parte v. Armistead, lOBing. 110.

Oliver, Re Hodgson, 4 De G. & (a) Waite v. Jones, 1 Bing.

S. 354. N. C. 662 ; Shachell r. Rosier,

(z) M'Kinnellv. Robinson, S 2 Bing. N. C. 634; Howden

M. &W. 434; Cannanv.Brice, v. Haigh, 11 A. & E. 1033.
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Legal and iiie- ported (6).] Though it is just the reverse where
ga oovenan s.

^^^ consideration is good, and there are several

covenants, some legal, some illegal: for then the

illegal promises alone will be void, and the legal

valid (c), [As when, upon a dissolution of partner-

ship, one partner purchased the other's moiety, and

the latter covenanted not to carry on a similar

trade within the cities of London and Westminster,

or within 600 miles thereof, the Exchequer Cham-

ber held that the covenant was void as to the 600

miles, as an unreasonable restraint of trade-, but

good as to the cities of London and Westmin-

ster (d).]

Estoppel. The next peculiarity of a contract by deed is its

operation by way of estoppel; the meaning of

Which is, that the person executing it is not per-

mitted to contravene or disprove what he has there

asserted, though he may. where the assertion is in

a contract not under seal. A good example of this

is the case of a receipt. A creditor who has given

a receipt not under seal is nevertheless permitted

to prove that he has not received the money (e)

;

but it is otherwise if the receipt be by deed, for

then the law admits no evidence to the contrary (/).

(i) Shackell v. Rosier, 2 10 Q. B. 346.

Bing. N. C. 634. (e) Graves v. Key, 3 B. &
(c) Gaskell v. King, 11 Ad. 313; Stratton \. RastaU,

East, 165; How v. Synge, 15 2 T. R. 366.

East, 440. (/) See the judgment of the

{d) Price v. Green, 16 M. & Court in Fitch v. Sutton, 5

W. 346; NicJioU v. Stretton, East, 230.
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Such is the nature of what we call an estoppel cre-

ated by deed(^), the principle of which is explain-

ed by Taunton, J., in Bowman v. Taylor (Ji) :
" The

principle is, that, where a man has entered into a

solemn engagement by and under his hand and

seal as to certain facts, he shall not be permitted

to deny any matter he has so asserted ;" and there-

fore, for example, [if a distinct statement of a par-

ticular fact is made in the recital of a bond or other

instrument under seal, and a contract is made with

reference to that recital, it is unquestionably true,

that, as between the parties to that instrument, and

in an action upon it> it is not competent for the

party bound to deny the recital (2). But an allega-

tion must, in order to operate as an estoppel, be

clear, distinct, and definite (A;). Such a recital is

indeed the hypothesis upon which such contract is

made by the parties ; and therefore it would quite

overthrow their mutual intention, ifj in the absence

of fraud, the recital could be denied. Accordingly,

the estoppel has no effect in matters not depending

upon such contract; and even a party to a deed is

not estopped in an action by another party, not

founded on the deed and wholly collateral to it,

((/) Hill V. Manchester amd Pilhrow's Atmospheric R. C, 5

Salford Waterworks, 2 B. & C B. 440.

A&.. 544. {k) Doe d. Jeffereys v. Bucle-

(h) 2 A. & E. 278. nell, 3 B. & Ad. 278; Lain-

(«) Carpenter v. Buller, 8 son v. Tremere, 1 A. & E.

M. & W. 207; Pilbroti) v. 792.
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to dispute the facts so admitted therein ; but evi-

dence of the circumstances under which such ad-

mission was made, is receivable to shew that it was

inconsiderately made, and is not entitled to weight

as a proof of the l^act it is used to establish (/). An

instructive instance of an estoppel is afforded by

the case of Wiles v. Woodman {m). In this case

the plaintiff and defendant had been in partnership

together as paper manufacturers and iron mer-

chants. The partnership was dissolved by deed,

by which it was recited that an agreement had

been made that the defendant should have all the

stock in trade of the business of paper merchants,

but that the plaintiff should receive paper out of

that stock to the value of 8981. 4s. lid., which was

to remain in the paper mill for a year. On the

other hand, the plaintiff was to have the stock in

trade in the iron business. The deed further recited,

that, in pursuance of that arrangement, paper of

that value had been actually delivered to the plain-

tiff, and that the same then was in the paper mill,

as the plaintiff acknowledged. It then contained

an assignment by the defendant to the plaintiff of

all the stock in trade of the iron business, and by

the plaintiff to the defendant of all the stock in

trade of the paper making business, except the

8981. 4s. lid. worth of paper delivered to the plain-

tiff, and mutual releases, and a dissolution of the

old partnership. In fact no paper had been deli-

(Z) Carpenter v. Duller, supra. (m) 5 Exch. 557.
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vered or set apart ; and in an action of trover for

it, it was contended by the defendant, that no cer-

tain quantity having become the property of tbe

plaintiff, no definite paper could be said to be his

;

and consequently^ that an action of trover, not

being an action on the deed, and which implies

that the thing sued for is the plaintiff's, could not

be supported. But the Court of Exchequer con-

sidered that the parties were estopped by the deed,

not merely in an action thereon, but in this pro-

ceeding, which was to enforce the rights arising

out of it ; and the Court said, that a recital, when

it is of a fact agreed upon by both, binds both

;

and the present claim is not collateral to the deed

as in Carpenter v. Buller. It is, therefore, an es-

toppel on both. The parties have agreed, with re-

spect to the stock in trade in the paper business,

that they should stand precisely in the same situa-

tion as if the stock had been divided, and part to

the stipulated amount delivered to the plaintiff;

and, being in that situation, the question is what

their respective rights are ?]

The next peculiarity in a contract by deed is Merger.

its effect in creating a merger. This happens

when an engagement has been made by way of

simple contract^ that is, by words in writing not

under seal, and afterwards the very same (n) en-

gagement is entered into between the same par-

(re) See Yales y. Aston, 4 Q.. B, 182.

c 2
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ties by a deed. When this happens, the simple

contract is merged, lost, sunk, as it were, and

swallowed up in that under seal, and becomes to-

tally extinguished (o). Suppose, for instance, I

give my creditor a promissory note for 50/., and

then a bond for the same demand, the note is

lost, swallowed up in the bond, and becomes to-

tally extinct and useless {p). [It is almost ob-

vious that in these cases the engagement by deed

must be so completely identical with that by the

simple contract, that the remedy thereupon must

be co-extensive with the latter {q).]

Deed cannot Another pecuHar incident to a contract by deed

by p°aroi!^
°^

is, that its obligation cannot be got rid of by any

matter of inferior degree: thus, a verbal Hcense

will not exempt a man from liability for breach of

his covenant. [The reason of this rule is so

clearly expressed in the Countess of Rutland's

case (r) that it is worth while to introduce it in the

words of Lord Coke :
" It would be inconvenient

that matters in writing, made by advice and on

consideration, and which finally import the certain

truth of the agreement of the parties, should be

controlled by averment of the parties, to be proved

by the uncertain testimony of slippery memory.

And it would be dangerous to purchasers and all

(o) Price v. Moulton, 20 L. {q) Arisell v. Baker, 15 Q;

J. (C. P.) 102. B. 20.

Ip) Bayley on Bills, 6tli (r) 5 Co. Rep. 25.

edition .334.
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others in such case, if such nude averments against

matter in writing should be admitted."] The last

case on this subject is West v. Blaheway (s) ; there

a tenant had covenanted not to remove a green-

house, and it was held no defence for him against

an action for so doing, that he had his landlord's

subsequent permission so to do, that permission

not being shewn to have been under seal. " It is

a well-known rule of law," said the Lord Chief

Justice, " that unumquodque ligamen dissolvitm-

eodem ligamine quo et ligatur. This is so well

established," continued his Lordship, "that it ap-

pears to me unnecessary to refer to cases. I will

mention only Rogers v. Payne {t), which was an

action of covenant for the non-payment of money

;

the defendant pleaded a parol discharge in satis-

faction of all demands. It was held upon demur-

rer that the covenant could not be discharged

without deed, and Blake's case (u) was cited."

[It is another advantage of a contract by deed when cove-

over a simple contract (x), that although, as is well able.

known, a chose in action is not assignable by law,

yet, where the contract is one between landlord

and tenant, and is such as in its nature to affect

directly the estates of either of them, which in law

[s] 2 M. & Gr. .729. Gr. 459.

[t) 2 Wils. 376. (as) Standenv. Christmas, 16

(«) 6 Co. Rep. 43 b. See also L. J. (Q. B.) 266; Brydges v.

Harris v. Goodwyn, 2 M. & Lewis, 3 Q. B. 603.
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is called running with the land {y), the benefit ancl

the burthen of that contract when under s^al willj,

if the estate of either is assigned, pass with the

reversion or the term to the new landlord or to the

new tenant. This is partly by force of the cava-.

mon law, and partly by force of the stat. 32 Hen. 8,

c. 34 {z), an Act passed shortly after the dissolution

of the monasteries, and rendered necessary thereby.

For, as by the common law, neither the benefit nor

the burthen of a contract could in general be trans-^

ferred by assignment, it became necessary, when so

many reversions of estates held by farmers and

tenants, for lives or years, were alienated, to give

to the purchasers or alienees the same rights against

the farmers or tenants as the lessors had ; and the

legislature naturally and equitably went on to give

corresponding rights to the farmers and tenants.]

Deeds charge Again, a deed has this further advantage of a

those bound simple Contract, that, in case of the death of the

^ ^™'
party bound by it, it charges his heirs (if the de-

ceased bound his heirs by using words for that

purpose in the deed) to the extent of any assets

that may have descended to him.

You will find the nature of the heir's liabihty

fully explained in the notes to Jefferson v. Mor-
ton {a). If, indeed, the debtor had deyised the

(y) Spencer's case, b Co. Ke^. [z] Thurshy v. Plarf.t, \

16, 1 Smith L. C. 22; Vernon Wms. Saund. ^40.

V. Smith, 6 B. & Aid. 1. (a) 2 Wtns. Saund. 6.
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land away, instead of allowing it to descend to his

heir, the creditor could not at common law have

sued the devisee. However, by stat. 3 W. 3, c.

14, usually called the Statute of Fraudulent De-

vises, the devisee was made liable as well as the

heir. [But, as this statute did not provide for the

case of there being no heir, the land in that event

going to the lord by escheat if there was no de-

visee, or to the devisee if one was designated by

the will; a distinction which it is sometimes im-

portant to observe (5),J it was repealed, and its

enactments repeated, making the devisee in such

case liable, with several other improvements, in

stat. 1 W. 4, c. 47, usually called Sir Edward

Sugden's Act (c).

While on this subject, it may as well be men-

tioned, that, although the right of bringing an

action against the heir or devisee is limited to

specialty creditors, yet, by a statute of 3 & 4 W. 4,

c. 104, the simple contract creditors have a. remedy

against the real estate of the deceased in equity,

where, however, their claims are, by the express

enactment of the statute, postponed to those of

creditors by deed in which the heirs of the de-

ceased are mentioned. [And by this Act lands es-

cheating for want of heirs are made assets (d).]

(6) Hunting v. Sheldrake, 9 struction of this statute, you

M. & W. 256. may see Farley v. Briant, 3 A.

(c) See Hunting v. Sheldrake, & E. 839.

9 M. & W. 263. On tlie con- {d) Evans v. Broiun, 5 Beav,



24 ON CONTRACTS BY DEED.

In the administration of the personal effects,

also, the specialty creditors have, as you are pro-

bably aware, a priority over those by simple con-

tract (e).

Eemedies on Lastly, with regard to the remedy upon a con-

^ee(3™°^ ^ tract by deed: wherever a promise is made by

deed, the performance may be enforced by an ac-

tion of covenant; and, if a liquidated debt be se-

cured by it, by an action of debt. These remedies

must be pursued within twenty years, except in

cases of disability by reason of infancy, coverture,

lunacy, or absence beyon(i seas, such being the

peripd fixed by 3 & 4 W- 4, c. 42^ s. 3, which, be-

ing later in date though'passed in the same session

with 3 & 4 W. 4, c. 27, is held to have superseded

some inconsistent provisions contained in that sta-

tute (/). [The Common Law Procedure Act, 1854,

17 & 18 Vict. c. 125, ss. 68 to 86, also gives some

remedies in the nature of specific performance and

prevention, by means of the writs of mandamus and

injunction, which will probably be found of great

use in securing the performance of contracts.]

Having thus touched on the general division of

Contracts into] those of Record, by Deed, and by

Simple Contract, and explained the nature of a

deed, and the formalities attending its execution,

—

114; Cummins v. Cummins, 3 (/) See Sirachanv. Thomas,

J. &L. 64. 12 A. & E. 536; Paget v.

(e) Pinchorn's case, 9 Co. Foley, 2 Bing. N. C. .679.

Rep. 88 b.
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having pointed out the distinction between the ab-

solute delivery of a deed and the conditional one

of an escrow, the distinction between a deed poll

and indenture, the peculiar privileges of a contract

by deed, whether in respect of the consideration,

the estoppel it creates, the nmeans by which its ob-

Ugation is determined, or the rights which it con-

fers upon a creditor against his debtor's assets,

—

having pointed out the rentiedy by which its non-

performance is complained of in a Court of law,

,and the time of limitation within which that reme-

dy is to be pursued, it remains to point out in a

similar manner the peculiarities attending Simple

Contracts. This will be done in the next Lecture.
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tracts.

LECTURE 11.

the nature of simple contracts; of written

contracts;—the statute of frauds.

In the last lecture, I compressed the observations

I had to make on the general nature of Contracts

Simple con- undcr Seal. I now arrive at the class denominated

Simple Contracts, which comprises all of a degree

inferior to deeds, whether they be verbal or written.

For though, as I shall presently explain to you,

there is, in many respects, a very wide distinction

between Simple Contracts which are written and

those which are verbal merely; yet the law of

England includes them in one class, and denomi-

nates them all by the same term Simple Contracts.

And, indeed, they are so far alike, that they all,

whether verbal or written, are subject to those

marks of inferiority to contracts by deed which

you heard described in the last Lecture.

Thus, they do not create an estoppel; they are

capable of being put an end to without the solem-

nity of a deed. They form no ground of action

against the heir or devisee, even though he be ex-

pressly named in them ; and they require a consi-

deration to support and give them validity, though,

as I shall have occasion to explain in a future lee-
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ture, there is one case, even among Simple Con-

tracts, in which the consideration need not be

shewn, but is presumed to exist unless its exist-

ence can be disproved. In these respects, all sim-

ple contracts are like one another. But there are

two great differences between written and verbal

contracts not under seal, which it is necessary to

explain at some length to you.

The first concerns the mode in which they are to Proof of writ-

fee proved. And it results from an inflexible rule

of the law of evidence, that, when a contract is re-

duced into writing, it shall be proved by the writ-

ing, and by that only ; and that no contemporaneous

verbal expressions shall be engrafted upon it for

the purpose of altering, adding to, or taking away

from its import. You will find this principle laid

down and enlarged upon in all the treatises on

Evidence ;
(see, for instance, Starkie on Evid. 4th

ed. 648) where you will find the application of

this rule very largely discussed. Indeed, there is

hardly any one branch of the law which has given

rise to so much subtle and anxious discussion and

inquiry as this single rule of the law of Evidence.

The late Vice-Chancellor, Sir James Wigram, has,

in one of the ablest treatises existing in our law

libraries, discussed its application to the single head

of Devises.

In applying this rule, therefore, you must take

care not to be misled as to its meaning; for, as I

have just said, its consideration involves very subtle



28 OP WRITTEN CONTRACTS,

and nice distinctions. It would be impossible to do

complete justice to these in the course of a lecf:

ture; still, however, I think that I can point oxit

their nature, so far as to give you a notion of the

sort of questions which are likely to arise, suffir

cient to prevent you from being taken by surprise

by such questions, should they occur to you in

practice.

Written con- Now, the rule itself, as I have said, is, that no

bWari?d by parol, that is verbal, evidence of what took place at

paroievidence.
^^^ ^j^^ ^^ making a written contract is admissible

for the purpose of contradicting or altering it; for

instance, HA. contract in writing with B, to deliver

him 100 quarters of wheat within three months, at

SO much per quarter, iio evidence would be admis-

sible to shew that the wheat was agreed, at the

time, to be delivered only in case of the arrival

of a ship which the vendor expected from Odessa

with wheat on board; for that would be, by verbal

evidence, to turn an absolute written contract into

a conditional one. So, if a promissory note (which,

not being under seal, is, you must be aware, a sim-

ple contract,) were made payable on one day, ver-

bal evidence could not be admitted to shew that it

was meant to be payable upon another (a). [And

as verbal evidence of what took place at the time

of making cannot be given to shew that the mean-

ing of the written contract is different from what

(a) Free v. Hawhins, 8 3 Camp. 57; Hogg v. Snaith,

'J'aunt. 92 ; Hoare v. Graham, 1 Taunt. 347.
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its words import; so neither can evidence that the

parties have acted upon the supposition of its be-

ing different have that effect (5).]

But, though you are not allowed to shew that where parol

the meaning of a written contract was varied by plLttoLb'se-

words at the time of iriaUng it, there are some eases ^0^0/60^

in which yon may shew that it was subsequently so
*''*'^''

varied. There are cases in which the contract is

of a description which is not required by law to be

reduced into writing at all ; thus if, in consideration

of 50/., I promise to go to York on the 1st day of

January, and that contract be reduced to writing,

verbal evidence would not be admissible to shew

that it was agreed, at the same time, that the con-

tractee was to be at liberty, on payment of lOZ., to

substitute Edinbm'gh for York ; but verbal evidence:

would be admissible to shew that it was next day

agreed, that, on payment of 10/., he might, if he

pleased, substitute Edinburgh for York; for, as

there is no rule of law which requires such a con-

tract to be reduced into writing, we might have made

it by mere words, and are therefore allowed to

give verbal evidence—not that the written contract

did not contain the intention of the parties at the

time of drawing it up—but that they subsequently

altered a part of it by words, and so, in fact, made

a new agreementi Biit, though this may be done ,

where the contract is one which the law does not

{h) Giraud V. Richmond, 15 L. J. (C. P.) 180; 2 C. B. 835, S.

C.
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Patent and
latent ambi-
guities.

What ia a pa-

tent ambi-
guity.

What is a la-

tent ambi-
guity.

require to be in writing, yet, where a writing is ne-

cessary, it cannot be allowed ; for, if it were, the

effect of the verbal evidence would be to turn a

contract which the law requires to be in writing

into one partly in writing and partly in words.

Therefore, in Goss v. Lord Nugent (c)^ it was de-

cided that a contract for the purchase of land

(which, by the Statute of Frauds, is required to be

written) cannot be altered by a subsequent verbal

arrangement. " Such an agreement (i. e; the sup-

posed alteration) must," said the ^ord Chancellor,

(in Emmet v. Dewhirst,) be proved ; it cannot be

proved by parol, therefore it cannot be proved at

Another celebrated distinction on this subject is,

that in a written contract, or, indeed, in any other

written instruriientj if there be a patent ambiguity,

it never is allowed to be explained by verbal evi-

dence> although a latent ambiguity is so. The

meaning of the expressions patent and latent with

reference to this subject is as follows :

—

A patent ambiguity is one which appears on the

face of the instrument itself, and renders it ambi-

guous and unintelligible, as if in a will there were

a blank left for the devisee's name.

A latent ambiguity is where the instrument itself

is on the face of it intelligible enough, but a diffi-

(c) 5 B. & Ad. 56.

id') Emmet v. Dewhirst, 21

L. J. (Ch.) 497; Marshall v.

Lynn, 6 M. & W. 109.
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culty arises in ascertaining the identity of the sub-

ject matter to which it apphes, as if a devise were

to John Smith, without further description. In

that case the devise would be intelUgible enough

on the face of it, and if there were only one John

Smith in being no difficulty could arise. But as

there are several thousands, it would be impossible

to tell which of them was meant vdthout admitting

verbal evidence, which would accordingly be ad-

mitted. This would be what is called a latent am-

biguity, because it would not appear on the face of

the instrument, but would he hid till evidence had

been produced shewing that there were a great

number of persons corresponding in name with the

devisee.

[The force and apphcation of this rule, and the

distinction between these two kinds of ambiguity,

are so happily expressed and illustrated in a judg-

ment of the Court of Exchequer (e), that, although

thatjudgment was given on the case of a will, it will

be veryuseful to introduce a portion of ithere :
" The

object, in all cases," said the Court, " is to discover

the intention of the testator. The first and most obvi-

ous mode of doing this is, to read his will as he

has vvritten it, and collect his intention from his

words. But, as his words refer to facts and cir-

cumstances respecting his property and his family,

(e) Doe d. Hiscochs v. His- 45 1 ; Doe d. Gains v. Rouse, 5

cocks, 5 M. & W. 363. See Doe C. B. 422.

d. Allen V. Allen, 12 A. & E.
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and others whom he names or describes in his will,

it is evident that the meaning and apphcation of

his words cannot be ascertained without evidence

of all those facts and circumstances. To under-

stand the meaning of any writer, we must first be

apprised of the persons and circumstances that are

the subjects of his allusions or statements ; and if

these are not fully disclosed in his work, we must

look for illustration to the history of the times in

which he wrote, and to the works of contempora-

neous authors. All the facts and circumstances

therefore respecting persons or property to which

the will relates, are undoubtedly legitimate and

often necessary evidence, to enable us to under-

stand the meaning and application of his words.

Again, the testator inay have habitually called cer-

tain persons or things by peculiar names, by which

they were not commonly known. If these names

Should occur in his will, they could only be ex-

plained and construed by the aid of evidence, to

shew the sense in which he used them, in like

inanner as if his will were written in cypher or in

a foreign language. The habits of the testator in

these particulars must be receivable as evidence, to

explain the meaning of his will. But there is

another mode of obtaining the intention of the

testator, which is, by evidence of his declarations,

of the instructions given for his will, and other

circumstances of the like nature, which are not ad-

duced for explaining the words or meaning of his
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will, but either to supply some deficiency' or re-

move some obscurity, or to give some effect to

expressions that are unmeaning or ambiguous.

Now, there is but one case in which it appears to

us that this sort of evidence of intention can pro-

perly be admitted, and tha,t is where the meaning

of the testator's words is neither ambiguous nor

obscure, and where the devise is on the face of it

perfect and intelhgible, but, from some of the cir-

cumstances admitted in proof, an ambiguity arises

as to which of the two or more things, or which of

the two or more persons, (each answering the

words in his will), the testator intended to express.

Thus, if a testator devise his manor of S. to A. B.,

and has two manors, of North S. and South S., it

being clear he means to de\ise one only, whereas

both are equally denoted by the words he has

used; in that case there is what Lord Bacon calls

' an equivocation,' the words equally apply to either

manor; and evidence of previous intention may be

received to solve this latent a,mbiguity, for the in-

tention shews what he meant to do ; and when

ypu know that, you immediately perceive that he

has done it by the general words he has used,

which, in their ordinary sense, may properly bear

that construction. It appears to us, that, in all

other cases, parol evidence of what was the tes-

tator's intention ought to be excluded, upon this

plain ground, that his will ought to be made in

writing; and if his intention cannot be made to

D
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appear by the writing explained by circumstances,

there is no will.j

Usage and eu3- There is One exception, indeed, engrafted on the

dents. rule which forbids the reception of evidence for the

purpose of qualifying the sense of a written con-

tract ; it occurs where parties have contracted with

reference to some known and established usage.

In such cases the usage is sometimes allowed to be

engrafted on the contract, in addition to the ex-

press written terms : for examples of this you may
refer to Wigglesworth v. Dallison{g), Udhe v,

Walters {h), Powell v. Horton{i), and the judg-

ment of Baron Parke in Hutton v. Warren (J).

Yet, even in these cases, the Courts never admit

eyidence of an usage inconsistent with the written

contrapt; for "usage" (says Lord Lyndhurstf in

Blachett v. R. E. Insurance Co. (k), may be admis-

sible " to explain what is doubtful, but is never ad-

missible to contradict what is plain" (/). In the

words of Mr. Baron Alder&on, in the subsequent

case of Clarke v. Royston (m), " Where a stipula-

tion is inconsistent with the custom of the country,

the contract must prevail and the custom of the

country must be excluded." In these cases it ap-

(^r). Dougl. 201, 6 Taunt. 445; Roberts v. Bar-

[h) 3 Camp. 16. ker, 1 Cr. & M. 808; and the

(j) 2 Bing. N. C. 668. note to Wigglesworth v. Dallu

ij) 1 M. & W. 474. son, 1 Smith L. C. 300.

(h) 2 C. & J. 244. (m) 13 M. & W. 757.

{[) See also Yeates v. Pym,
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J)ears to be simply a question whether the words

of the contract themselves sufficiently disclose the

full import of the contract: if so, no custom

can vary it, and no evidence of custom is admis-

sible (re).

[Subject to this rule, parol evidence is admissible

to annex customary incidents to written contracts,

on matters with respect to which they are silent,

—

in contracts between landlord and tenant, in com-

mercial contracts, and in contracts in other trans-

actions of hfe in which known usages have been

established. In all such cases the notoriety of the

usage makes the incidents virtually part of the

contract. Thus, a tenant may avail himself of a

local custom to take an away-going crop after the

expiration of his term under a lease; for the cus-

tom did not alter or contradict the terms of the

lease, but merely superadded a right consequential

to the taking in the part of the country where the

farm was situated (o). Thus, a person employing a

broker on the Stock Exchange impliedly gives him

power to act in accordance with the rules there

established, although he makes no mention of them

in his instructions, and although he may even be

(«) See Ford v. Yates, 2 M. ford y. Turrell, 6 Jur. 5 &
& Gr. 549; Charlton v. Gib- 921, (V. C. Bruce),

son, 1 Car. & K. 541, per (o) Wigglesworth v. Dalli-

Cresswell, J.; Hewson\. Coo- «o», Dougl. 201. See Holding

per, 3 Scott, N. R. 48; CUfr v. Piggott, 7 Bing. 465.

d2
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ignorant of them (jo). And thus an agreement, in

writing, to serve from 11th November, 1815, to

11th November, 1817, at certain wages, in which

the servants engage to lose no time on our acr

count, to do our work well, and behave ourselves

in every respect as good servants, was considered

consistent with a usage in the particular trade for

servants, under similar contracts, to have certain

holidays and Sundays to thenaselves (§').

Terms used by Morcover, where terms are used which are

sonr'
° ^ known and understood by a particular class of per-

sons in a certain special and peculiar sense, evi-

dence to that effect is admissible for the purpose

of applying the instrument to its proper subject

matter ; and the case seems to fall within the same

consideration as if the parties, in framing their con-

tracts, had made use of a foreign language, which

the Courts are not bound to understand. Thus

where, by a charterparty, a vessel with a cargo of

coals to Algiers was to be unloaded at a certain

rate per day, and if detained longer the charterer

was to pay so much per day from the time of the

vessel being ready to unload and in turn to deliver,

evidence was admitted to shew, that, in the port

(j)) Sutton V. Tatham, 10 A. {q) R. v. SfocJcton-upon-

& E. 27. See Baylige v. Bm- Trent, 5 Q.. B. 303. See Grant
terworth, 1 Exch, 416; Stewart y. Maddox, 15 M. & W. 737;

y. Cauty, 8 M. & W. 160; Evans v. Prdtt, 3 M. & Gt.

Syars v. Jonas, 2 Exch, 141. 759.
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of Algiers, these words had acquired a pecuHar

meaning (r). And parol evidence has been receiv-

ed to shew the meaning of the word ' level ' in a

lease of coal mines (.9) ; that the word London has

a colloquial sense other than the City {£) ; and

that, by the usage of a particular district, 1000,

applied in a lease to rabbits on the land, meant

1200 (m).J

The other point to which I alluded, as consti-

tuting an important practical distinction between

Simple Contracts- by mere vv^ords and by writing^

is, that there are several matters, which, although

they are capable of becoming the subjects of S'tm-

ple Contract, cannot, nevertheless, be contracted

for without writing, so as to give either party a

right of actibn on such contract.

By far the most important class of contracts sub-

ject to this observation are those falling within the

enactments of the Statute of Frauds. And these

are of such very constant recurrence in practice^

that it will be right to devote some time to their

consideration.

The Statute of Frauds, as it is called, was passed statute of

p /-11 TT Frauds.

in the twenty-nmth year or the reign ot Chares 11.,

and is the 3rd cap. of the statute-book of that year.

(r) Robertson v. Jackson, 2 {i) Mallari w.May, 13 M. &

C. B. 412. See Liedeman v. W. 511.

Schultz, 23 L. J. (C. P.) 17. («) Smith v. Wilson, 3 B. &

(«) Clayton v. Gregson, 5 A. Ad. 728.

& E. 302.
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It is said to have been the joint production of Sir

Matthew Hale, Lord Keeper Guilford, and Sir

Leoline Jenkins, an eminent civihan. The great

Lord Nottingham used to say of it " that every line

was worth a subsidy;" and it might now be said with

truth that every line has cost a subsidy, for it is

universally admitted that no enactment of any le-

gislature ever became the subject of so much liti-

gation. Every line, and almost every word of it,

has been the subject of anxious discussion,, resulting

from the circumstance that the matters which its,

provisions regulate are those which are of every-

day occurrence in the course of our transactions

with one another.

Its objects. The chief object of passing the statute was, to

prevent the facility to frauds, and the temptation to

perjury, held out by the enforcement of obligations

depending for their evidence upon the unassisted

memory of witnesses. How great this temptation

and facility were is obvious ; and, accordingly, the

statute, in the 1st section, declares its own enact-

ment to be " for the prevention of many fraudu^

lent practices, which are commonly endeavoured

to be upheld by perjury and subornatio^ of per-

jury ; " and then it goes on to provide for various,

cases, in which it was apprehended that siich prac-

tices were likely to occur; thus, the 1st of the

twenty-five sections of which it consists is levelled

at parol conveyances of land, and contains the ce-

lebrated enactment, of which you have doubtless
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often heard, that they shall create estates at will

only, except in the case of leases not exceeding

three years, and reserving two-thirds of the annual

value as rent, which are excepted by the 2nd sec-

tion.

The 3rd section is levelled at parol assignments,

grants, or surrenders; the 5th, at unattested de-

vises; the 6th, at secret revocations of devises;

the Tth at parol declarations of trust; the 19th and

20th against nuncupative wills of personalty; and

the 2\st against verbal alterations in written wills.

But the two sections which mainly affect con-

tracts, and which, consequently, are chiefly import-

tant to the subject of this lecture, are the ith and

11th.

The 4th section enacts—" That no action shall be sect. 4.

brought to charge any executor or administrator

upon any special promise to answer damages out

of his own estate ; or whereby to charge the de-

fendant upon any special promise to answer for the

debt, defaillt; or miscarriage of another persion ; or

to charge any person upon any agreement made

upon consideration of marriage ; or upon any. con-

tract or* sale of lands, tenements, or hereditaments, * sic.

or any interest in or concerning them; or upon

any agreement that is not to be performed within

the space of one year from the making thereof;

unless the agreement upon which such action shall

be brought, or some memorandum or note thereof,

shall be in writing, and signed by the party to be
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charged therewith, or some other person thereunto

by him lawfully authorised."

Heads of The contracts provided for by this section are,

therefore, as you will have observed'

—

1st. Promises by an executor or administrator to

answer damages out of his oWn estate.

2nd. Promises to answer for the debt, default, or

miscarriage of another person.

3rd. Agreements made in consideration of mar-

riage.

4th. Contracts or sales of lands, tenements, or

hereditaments, or any interest in or concerning

them.

5th. Agreements not to be performed ivithin the

space of a year after the making thereof.

The latter part of the section applies equally to ,

each of these five sorts of contract, which are

equally prohibited from being made the subject-

matter of action, unless the agreement or some

note or memorandum of it shall be in writing, sign-

ed by the party to be charged or some person

thereunto by him lawfully authorised.

Consideration Now, It has been decided,—and the decision
mustbestated. -n i • n tityou will observe is equally applicable to each oi

the five descriptions of contract,—that, in conse-

quence of the introduction of the word "agree-

ment" the consideration as well as the promise must

appear in writing. That was settled by the well-

^nown cases of Wain v. Warlters {x), Saunders v.

[x] 5 East, 10.
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Wakefield {y), and Jenkins v. Reynolds (z). For, the

word agreement, comprehending what is to be done

on both sides, comprehends of course the consider-

ation for the promise as well as the promise itselfi

The judgment of Lord Ellenborough in Wain v;

Warlters very clearly explains the reasons upon

which this doctrine is founded.

" The clause in question in the Statute of Frauds,"

says his Lordship, " has the word agreement {' un-

less the agreement upon which the action is broughti

or some memorandum or note thereof, shall be in

writing,' ^c.) ; and the question is. Whether that

word is to be understood in the loose incorrect

sense in which it may sometimes be used, as

synonymous to promise or undertaking, or in its

more proper and correct sense, as signifying a mu-

tual contract, on consideration, between two or

more parties? The latter appears to me to be the

legal construction of the word, to which we are

boimd to give its proper effect: the more so when

it is considered by whom that statute is said to

have been drawn, by Lord Hale, one of the great-

est judges who ever sat in Westminster Hall, who

was as competent to express as he was able to

conceive the provisions best calculated for carry-

ing into effect the purposes of that law. The per-"

son to be charged for the debt of another is to be

{y) 4 B. & Aid. 595. W. 539; Syhes \. Dixon, 9 A.

(z) 3 B. & B. 14. See & E. 693.

Price V. Richardson, 15 M. &
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charged, in the form of the proceeding against him,

upon his special promise; but, without a \egs\: con-

sideration to sustain it, that promise would be nu-

dum pactum as to him. The statute never meant

to enforce any promise which was before invahd,

merely because it was put in writing. The obli-

gatory part is indeed the promise, which will ac-

count for the word promise being used in the first

part of the clause; but still, in order to charge

the party making it, the statute proceeds to re-

quire that the agreement, (by which must be under-

stood the agreement in respect of which the pro-

mise was made), must be reduced into writing.

And indeed it seems necessary for effectuating the

object of the statute, that the consideration should

be set down in writing as well as the promise;

for, otherwise, the consideration might be illegal,

or the promise might have been made upon a

condition precedent, which the party charged may
not afterwards be able to prove, the omission of

which would materially vary the promise, by turn-

ing that into an absolute promise which was only

a conditional one; and then it would rest alto-

gether on the conscience of the witness to assign

another consideration in the one case, or to drop

the condition in the other, and thus to introduce

the very frauds and perjuries which it was the

object of the Act to exclude, by requiring that the

agreement should be reduced into writing, by which

the consideration as well as the promise would be

rendered certain."
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[But this consideration need not appear in ex-

prefss terms ; it is sufficient^ as will hereafter appear,

that any person of ordinary capacity must infer

from the perusal of the note that such and no

other was the consideration upon which the under-

taking was given (a). It must appear in express

terms^ or by necessary implication {b).

The same reasoning as that employed by Lord

EUenhorough in Wain v. Warlters clearly shews

that all the terms of the agreement, as well as the

consideration, must be expressed in the memo-
randum (c).]

There is another observation applicable to all Agreement

the five cases provided for by this section of the conterned'hi

statute, namely, that the agreement, the meaning but^"everai

of which word I have just explained, need not be

contained in a single writing, but may be collected

from several. You will find that established by

Jackson v. Lotere(d), Phillimore v. Barry {e),T>ohell

V. Hutchinson{f), and other cases. But though^

where there are several papers, the agreement may
be collected from them all, provided they are suf-

ficiently conuected in sense among themselves, so

(o) Per Tindal, C. J., Hawes N. C. 603; Archer v. Baynes,

V. Armstrong, 1 Bing. N. C. 20 L. J; (Exch.) 54, 5 Exch.

765. 625, S. C. This was decided

(6) Per Parke, B., Jarvis v. on the 17th section.

Wilhins, 1 M. & W, 412; {d) 1 Bing. 9.

James v. Williams, 5 B. & Ad. (e) 1 Camp. 513.

1109. (/) 3 A. & E. 355.

(c) Graham v. Musson, 5
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that a person looking at them all together ean

make out the cdnnefction and the meaning of 'the

whole without the aid of any verbal evidence ; yet

it is otherwise When such connection does not ap-

pear on the face of the writings themselves : for^ to

let in verbal evidence in order to connect them

would be to let in the very mischief which it was

the object of the framers of the Act to avoid,

namely, the uncertainty and temptation to falser

hood oceasioned by allowing the proof of the con-

tract to depend on the recollection of witnesses

:

and, therefore, where a written agreement is re-

qmred by the 4th section of the statute, it is clear

that several writings not bearing an obvious con-

nection inter se in sense, cannot be joined together

by verbal evidence to make up the agreement.

This was one of the points decided in the great case

of Boydell v. Drumniond(^g), where the plaintiff

proposed to publish an edition of Shakespeare with

splendid engravings, and issued a prospectus stat-

ing the terms. A copy of the prospectus lay in

his shop, and beside it lay a book headed " Shake-

speare Subscribers, their Signatures:'" but there

was nothing in the book about the prospectus, or

in the prospectus about the book. The defendant

had signed the book, and, having afterwards re-

fused to continue taking in the Shakespeare, the

plaintiff broiight an action against him; Now> the

Shakespeare was not to be finished for some yeats,

(<?) 11 East, 142.
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and therefore the case was one of those provided
for by the 4th section of the Statute of Frauds,

falling within the -vyords "^any agreement that is

not to be performed within one year from the mak-
ing thereof." It was therefore necessary that it

should be in writing, and that that writing should

be "signed by the party to be charged or his

agent." Now, the terms of the agreement were in

the prospectus, and so far the statute had been

complied with; but the signature unluckily was in

the book: and the Court held, that, as the prospec-

tus did not refer to the book, or the book to it, the

statute had not been complied with, and the con-

tract could not be enforced. " If," said Le Blanc,

J., " there had been any thing in that book which

had referred to the particular prospectus, that

would have been sufficient ; if the title to the book

had been the same with that of the prospectus, it

might perhaps have done: but, as the signature

now stands, without reference of any sort to the

prospectus, there was nothing to prevent the plain-

tiff from substituting any prospectus, and saying

that it was the prospectus exhibited in his shop at

the time, to which the signature related: the case

therefore falls directly within this branch of the

Statute of Frauds" (A).

There is a third point common to all the five Signature of

contracts mentioned in the 4th section ; it is with charged.

regard to the signature. The words are, you will

recollect, " signed by the party to be charged there-

(K) See Hammersley v. Baron de Biel, 12 CI. & F. 45.
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with, or some other person thereunto by him law-

fully authorised." The signature is to be that of

the party to be charged; and, therefore, though, as

I have pointed out to you, both sides of the agree-

ment must appear in the writing, the consideration

as well as thei promise, it is not necessary that it

should be signed by both the parties ; it is suffi-

cient if the party suing on it is able to produce a

writing signed by the party whom he is seeking to

charge (i). [It matters not whether the signature

be placed at the top or elsewhere in the document,

so that the intention to sign it be clear {j). It has

also been held, that the written memorandum must

exist before an action be brought upon the con-

tract (A;), j

Effects of non- The last poiut I shall mention common to all

wia's'tetute. the contracts falling within this section regards the

consequence of non-compliance with its provisions.

This consequence is, not that the unwritten con-

tract shall be void, but that no action shall be

brought to charge the contracting party by reason

of it (J). And cases may occur, in which the con-

tract may be made available without bringing an

action on it ; and in which, consequently, it may,

though unwritten, be of some avail. Thus, for

(j) Laythoarp v. Bryant, 2 (k) Bill v. Baiment, 9 M. &
Bing. N. C. 734. W. 36.

(_;') Johnson v. Dodgson, 2 M. (Z) Per Bosanquet, J., in Zay-

& W. 653; see Foster \. Men- thoarp v. Bryant, supra. See

tor Life Assurance Company, In re Hilliard, 2 D, & L. 919;

23 L. J. (Q. B.) 145- Sweet v. Lee, 3 M. & G. 452.
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instance, if money have been paid in pursuance of

it, that payment is a good one for all purposes : for

instance, in Griffith v. Young {m), where 100?. was

paid by the incoming tenant to the outgoing one,

partly for himself, and partly for the landlady, in

pursuance of a verbal agreement, the incoming

tenant refused to pay the landlady her share, say-

ing that there was no writing, and that words were

but wind. The landlady brought her action, and

Lord Ellenhorough nonsuited her, on the ground

that the agreement, being for an interest in land,

ought to have been in writing; but the Court of

Queen's Bench set aside the nonsuit, with Lord

Ellenborough's own concurrence.

I have now pointed out to you the matters in

which all simple contracts agree, and the practical

differences which exist between the effect of writ-

ten and that of verbal contracts, although in theory

both sorts fall within the denomination Simple

Contracts. I have described the consequences

which follow from the rules of evidence upon the

reduction of any contract whatever into writing;

and I have begun to describe those consequences

which follow from the provisions of the Statute of

Frauds, in the cases to which it is applicable. But

as it is impossible to finish the consideration of

that statute this evening, I shall proceed vnih. it in

the next lecture.

(w) 12 East, 513. See Cocking v. Ward, 1 C. B. 858.
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LECTUEE III.

THE STATUTE OF FRAUDS. PROMISES BY EXECUTORS

AND ADMINISTRATORS, GUARANTIES. MARRIAGE

CONTRACTS. CONTRACTS FOR THE SALE OF LAND.

AGREEMENTS NOT TO BE PERFORMED IN A YEAR.

In the last lecture I began the consideration of

those species of contracts, which, according to the

4th section of the Statute of Frauds, must be evi-

denced by writing.

I touched on the points which equally apply to

each of those five species, those namely which re-

gard the appearance in the writing of the consider-

ation and other terms as well as the promise, the

signature which the statute requires, and the con-

sequences of not reducing into Avriting contracts

which the statute requires should be so evidenced.

It remains, before terminating the consideration of

that section of the Act, to say a few words upon

each of the five particular species of contracts to

which it applies.

Sect. 4. The^rst is—aray special promise by an executor

fxecutore Mid o'* administrator to answer damages out of his own
administra-

^g^^^g^

The principal case on this subject is Rann v.

Hughes, which went up to the House of Lords, and

tors.
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is reported in 4 Bro. P. C. 27, 2nd ed., and 7 T. R.

350, n. The point decided in that case is, that the

Statute of Frauds in no manner affected the vaH-

dity of such promises, or rendered them enforce-

able in any case in which at common law they

would not have been so ; but merely required that

they should be reduced into writing, leaving the

written contract to be construed in the same man-

ner as a parol contract would have been had there

been no writing. The opinion of the judges was

dehvered to the House of Lords by L. C. Baron

Skynner, and is extremely instructive.

The next species of promise mentioned in the 4th

section is, any special promise to answer for the debt,

default, or miscarriage of another person."

This includes all those promises which we ordi- Guaranties.

narily denpminate guaranties, and has given rise to

a very great deal of discussion.

In the first place, it has been decided that the Person whose

sort of promise which the statute means, and which teed must be
. , , 1 • , ... • • , himself liable.

must be reduced into writing, is a promise to answer

for the debt, default, or miscarriage of another per-

son, for which that other person himself continues

liable. Thus, if A. go to a shop, and say " Let B.

have what goods he pleases to order, and if he do

not pay you / will," that is a promise to answer for

a debt of B. for which B. is himself also hable

;

and, if it be sought to enforce it, it must be shewn

to have been reduced into writing {a) : but, if^. had

(a) This proposition is amply illustrated by Birkmyr v. Dar-

E
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said, " Let B. have goods on my account," or " Let

B. have goods, and charge me with them :

" in

these cases, no writing would be required, because

B. never would be liable at all, the goods "being

supphed on A.'s credit and responsibility, though

handed by his directions to B. (b).

Goodman v. Chase presents rather a singular in-

stance of the application of the rule of construction

of which I have been speaking. In that case, a

debtor had been taken in execution, and Chase, in

consideration that the creditor would discharge him

out of custody, promised to pay his debt. It was

held, that this promise need not be in writing ; for

that, by discharging the debtor out of execution,

the debt was gone ; it being, as you are probably

aware, a rule of law, that if a debtor be once taken

in execution and discharged by his creditor's con-

sent, that operates as a satisfaction of the debt;

and therefore that the debtor, having ceased to be

liable, the promise to pay the amount was not a

promise to pay any sum for which another person

was responsible, and therefore did not require to be

reduced into writing. [The default or miscarriage

of another person to which the statute applies need

not, however, be a default or miscarriage in payment

of a debt or in performing a contract. The breach

nell, Sajk. 27; Bird v. Gam- B. 933; and the notes to /"orfA

mon, 3 Bull. N. P. C. 883;* \. Stanton, I Wms. Ssmni. 211.

Goodman v. Chase, 1 B. & Aid. (6) Hare/reaves v. Parsons,

297; Lane v. Burghart, 1 Q. 13 M. & W. 561.
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of any duty imposed by the law, against which
it was the intention of the parties to secure and be
secured, must be in writing. Thus, where one had
improperly ridden another's horse, and thereby

caused its death, a promise by a third person to pay

a sum of money in consideration that the owner of

the horse would not sue the wrong doer was ad-

judged to be unavailable, because not in writ-

ing (c).]

It was at one time thought that a verbal promise, where new

even to answer for the debt of another for which aSes/™*'""^

that other remained liable, might be available if

founded on an entirely new consideration confer-

ring a distinct benefit upon the party making such

promise. This idea is, however, confuted by Serjt.

WilUams in his elaborate note to the case of Forth

y. Stanton, which I have already cited ; and the Rule to deter-

rule there laid down by him, and which has ever ^"mile must

since been approved of, is, that the only test and ^® ™ anting.

criterion by which to determine whether the pro-

mise needs to be in writing, is the question whether

it is or is not a promise to answer for a debt, default,

or miscarriage of another, for which that other con-

tinues liable (d). If it be so, it must be reduced into

writing : nor can the consideration in any case be

of importance except in such cases as Goodman v.

(c) Kirkham v. Martyr, 2 B. B. & C. 855; Taylor v. Hilary,

& Aid. 613. 1 C. M. & R. 743; Browniny

{d) Hodgson v. Anderson, 3 v. Stallard, 5 Taunt. 450.

,e2
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Chase, in which the consideration to the person

giving the promise is something which extinguishes

the original debtor's hability (e). [It has also been

considered, that, in order to make the statute ap-

plicable, the immediate object for requiring the de-

fendant's liability must be, that he shall pay the

debt of another if that other does not ; and that

consequently, where the immediate object is that an

agent in selling for a principal should take unusual

care in selecting the customers, and by assuming

responsibility for their solvency should preclude all

question of negligence on his part, as where an

agent sells on a del credere commission, the under-

taking so to do need not be in writing (/) ; for, al-

though the transaction may terminate in a liability

to answer for the debt of another, his paying that

debt was not the immediate object of the contract

made with him.]

PromisB to be In the case of Eastwood v. Kenyan (g), the Court

ditor. of Queen's Bench decided a completely new point

on the construction of this branch of the 4th sec-

tion. They held that the promise, which is to be re-

duced into writing, is a promise made to the person

to whom the original debtor is liable ; but that a

promise made to the debtor himself, or even a third

(e) You will see Serjt. Wil- (/) Couturier v. Hastie, 9

liams's criterion approved of in Exch. 102; 22 L. J. (Exch.)

Green v. Cresswell, 10 A. & E. 97, S. C.

453, and Tomlinson v. Gell, 6 (g) 11 A. & E. 446.

A. & E. 564.
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person, to answer to the creditor, would not require

to be reduced into writing (h).

In determining, however, whether a guaranty Consideration

has been sufficiently reduced into writing to satisfy
^"^ appear.

the 4th section, the question which most frequently

arises is, whether the consideration do or do not

sufficiently appear upon the written instrument.

That, in all cases within the 4th section, the con-

sideration for the promise as well as the promise

itself must appear in the written memorandum, has

been already explained in the last lecture. It is Need not be

not, however, absolutely necessary that it should ier^.""^^

be set down in express terms. It may be collected

by inference from the entire wording of the written

instrument ; but then the inference relied on for

this purpose must be a probable one, not a mere

random guess (i). To use the expressions of Tin-

dal, C. J., in Hawes v. Armstrong

:

—" It is not ne-

cessary that the consideration should appear in ex-

press terms. It would be undoubtedly sufficient, in

any case, if the memorandum is so framed that any

person of ordinary capacity must infer from the per-

usal of it that such and no other was the consider-

ation upon which the undertaking was given. Not

that a mere conjecture, however plausible, would be

(Ji) Hargreaves v. Parsons, v. Williams, 5 B. & Ad. 1109;

13 M. & W. 561. Hawes v. Armstrong, 1 Bing.

(«') See Bentham v. Cooper, N. C. 761; Enmettv. Reams,

5 M. & W.621; Jarvisv. Wil- 5 Bing. N. C. 659; Caballerd

kins, 7 M. & W. 410; James v. Slater, 23 L. J. (Ch.) 67.
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sufficient to satisfy the statute, but there must be a

well-grounded inference, to be necessarily collected

from the terms of the memorandum."

It may be useful, in order to impress upon the

mind this doctrine, which is of very frequent prac-

tical application, to give one or two examples of

decided cases in which the consideration for a gua-

ranty has been held to appear sufficiently by infer-

ence from the other portions of the memorandum,

although not stated in express terms.

In Newbury v. Armstrong (Jc), the memorandum
in writing relied on for the purpose of satisfying the

exigency of the 4th section of the Statute of Frauds

was as follows :

—

" To Mr. John Newbury,
" Sir,

"I, the undersigned, do hereby agree to bind

myself to you, to be security for S. Corcoran, late

in the employ of J. Pearson, of London Wall, for

whatever you may entrust him with while in your

employ, to the amount of £50,. in case of any de-

fault to make the same good.

(Signed) " W. Armstrong."

Here you see is not a word expressly said about

the consideration for Armstrong's becoming se-

curity; and it was objected upon that ground that

the writing in question was not a sufficient memo-

(A) 6Bing. 20L
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randum to satisfy the statute. The Court of Com-
mon Pleas, however, held, that it was but a fair in-

ference from the terms of the instrument, that the

consideration was to be the employment of Corco-

ran in the service of Newbury. " The words (said

the Lord Chief Justice) are all prospective : it may
fairly be implied, that Corcoran had left one ser-

vice, and that the guaranty was given in considera-

tion of his being taken into another. Similar to

this in principle was the case of Stapp v. Lill (I),

where the memorandum relied on was worded

thus :

—

" I guarantee the payment of any goods which

Mr. John Stapp shall deliver to Mr. Nicholls, of

Brick Lane. " John Lill."

It was decided by Lord Ellenborough first, and

afterwards by the whole Court of Queen's Bench,

that this instrument was sufficient; for that it

might fairly be collected, from its terms, that Lill

intended the consideration for his own liability to

be the delivery of goods by Stapp to Nicholls^

On the other hand, in the well-known case of

Saunders v. Wakefield {m), the guaranty was as

follows :

—

" Mr. Wakefield will engage to pay the bill

drawn on Pitman in favour of Stephen Saunders."

(Z) 1 Camp. 242; 9 East, (ra) 4 B. & Aid. 595. See

348. See Jarvis v. Wilkins, Bell v. We.lnh, 9 C. B. 154.

7 M. & W. 410.
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Verbal evi-

dence inad-

missible to

supply consi-

deration.

This was held insufficient, for it appeared from

the memorandum that the bill was already drawn,

and it did not appear that Wakefield had anything

to do with the drawing, or had requested Saunders

to advance anything upon it; and, consequently, it

did not appear that there was any consideration for

his promise to pay it. [For a similar reason, a

writing in the following words, " Mr. P—, I will

see you paid for 51. or 10/. worth of leather, on 6th

Dec, for T. L., shoemaker," is insufficient {n) ; for

it cannot be collected from the memorandum
whether the consideration was the future supply

of the leather, or the giving time to pay for it.]

In all these cases you must recollect, that, if

verbal evidence had been allowed, it might have

appeared clear enough that there was a good con-

sideration for the promise sued on ; but as it is

indispensably necessary that the consideration

should appear, not from such evidence, but from

the instrument itself, it became necessary in every

case to look narrowly at the words, with a view of

ascertaining, as in the instances I have just put,

whether, though it do not appear in terms, it may
not be collected by inference

; [and in drawing this

inference it must be recollected, that it is always

proper to consider the circumstances under which

the writing was made (o) ; and that, if it is ambi-

(n) Price w. Richards, 15 M.

& W. 539.

(o) Bainhridge v. Wade, 16

Q. B. 89.
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guovis and capable of such a meaning as will sup-

port itj parol evidence may be called in to construe

it according to such circumstances, although never

to contradict it(jo).J I think I have sufficiently

explained the nature of these inquiries ; but if

you think fit to pursue the subject, you may refer

to the cases cited below {q), which are the most

recent decisions on this branch of the law.

There is one thing which, though collateral to Actions for

the Law of Contracts, relates so peculiarly to this misrepresen-

branch of the Statute of Frauds, that I think it

ought to be mentioned. After the 4th section of

the Statute of Frauds had rendered verbal guaran-

ties unavailable, it became the fashion in such cases

to bring actions upon the case for false representa-

tions, under circumstances in which, before the Act,-

the transaction would have been looked on as one

of guaranty. For instance, if A. went to a trades-

man to persuade him to supply goods to B., by

assuring him that he should be paid for them, the

tradesman, in case of B.'s default, could not, it is

true, bring an action of assumpsit as upon a war-

ranty, because there was no written memorandum

of what passed ; but he brought an action on the

case, in which he accused A. of having knowingly

{p) Goldshede v. Swan, 1 kins, 7 M. & W. 410; Brooks

Exch. 154. V. Haigh, 10 A. & E. 323;

{q) Raikes v. Todd, 8 A. & Kennaway v. Treleavan, 5 M.

E; 846; Beniham v. Cooper, 5 & W. 498; and Edwards v.

M. & W. 628; Jarvis v. Wil- Jevons, 8 C. B. 436.
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deceived him as to B.'s abiKty to pay : and if the

jury thought this case made out (as a jury com-

posed of tradesmen were very apt to do), he suc-

ceeded in his action, and received pretty nearly the

same sum as he would have done if there had been

a guaranty. However, as this was a palpable eva-

sion of the Statute of Frauds, the legislature put

an end to it by enacting, in statute 9 Geo. 4, c. 14,

commonly called Lord Tenterden's Act, "that no

action shall be brought whereby to charge any per-

son upon or by reason of any representation or as-

surance made or given concerning or relating to the

character, conduct, credit, ability, trade, or dealings

of any other person, to the intent or purpose that

such other person may obtain credit, money or

-sjc. goods *upon(r), unless such representation or as-

surance be made in writing, signed by the party

to be charged therewith."

The effect of this section was much discussed in

the great case of Lyde v. Barnard (s), the judg-

ments in which deserve a very attentive perusal.

[In the construction of this statute it has since

been considered that a representation by any per-

son, that the title deeds of an estate which A. had

bought were in that person's possession, that

nothing could be done with the estate without

his knowledge, and consequently that the plaintiff

(r) It was probably intended Committee upon the Bill, should

that the words "money or goods precede the word " credit."

upon," which were added in the (s) 1 M. & W, 99.



MARRIAGE CONTRACTS FOR THE SALE OF LANDS. 59

would be safe in lending money to A., was a repre-

sentation made concerning A.'s ability ; and there-

fore, as it was not in writing, the defendant was

not liable on account of its falsehood (iJ). It has

also been considered that a representation by a

partner as to the credit of a firm in which he was

a partner is a representation as to the credit of

another person within the meaning of the sta-

tute (w).]

The third of the species of contracts enumerated Agreements

by the 4th section, and required by it to be evi- tionofmar-

denced in writing is

—

any agreement made in con-
"*^°'

sideration of marriage.

It has been decided, that an agreement between

two persons to marry is not an agreement in con-

sideration of marriage within the meaning of this

enactment ; but that these terms are confined to

promises to do something in consideration of mar-

riage other than the performance of the contract

of marriage itself (^),—a decision which shews how
very cautious a man ought to be in pronouncing

an opinion upon the construction of any statute.

We now come to the fourth class of promises Contracts

enumerated by the 4th section, viz.

—

any con- lands!

^°

tract for the sale of lands, tenements, or heredita-

ments^ or any interest in or concerning them.

{t) Swan V. Phillips, 8 A. & {x) Cork v. Baker, 1 Str.

E. 457. 34; Harrison v. Cage, 1 Ld.

(u) Devaux v. Steinkeller, 6 Raym. 386; Countess of Mon-

Bing. N. C. 84. tacue v. Maxwell, 1 Str. 236.
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These words, you will observe, are exceedingly

large, comprehending not merely an interest in

land itself, but any interest concerning it. And the

main questions which have arisen have accordingly

been—^Whether particular contracts, falling very

near the line, do or do not concern land, so as to

fall within these terms. Thus it was held in

What a con- Crosby V. Wudsworth («/), that an agreement con-
tract concern- n • t- -liiii j. j} ^ i

ingiand, lemng an exclusive right to the vesture or land

{i. e. a growing crop of mowing grass) during a

limited time and for given purposes, is a contract

for sale of an interest in, or at least concerning

lands ; and for the non-performance of which, if

made by parol, an action cannot be maintained,

in Tyler v. Bennett {z), an agreement that the

plaintiff should be allowed to take water from a

particular well was held to concern land, and to

require a writing. On the other hand, in Evans v.

Roberts {a), where the plaintiff had sold to the de-

fendant a growing crop of potatoes, this was de-

cided not to be a sale of any interest in or concern-

ing land. It was contended, that, as the potatoes

were deriving nourishment and support from the

soil, and would have passed as part of the land by

a conveyance of it, an interest in them must at all

events be taken to concern land ; and great reliance

Was placed on the decision in Crosby v. Wadsworth,

(y) 6 East, 602. {z) 5 A. & E. 377.

(a) 5 P.. & C. 829, (i).
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which I have already cited : and where a growing

crop of grass was sold and was to be mowed by

the vendee, the sale was held to fall within the

statute, and require a writing. However, the Court

held that that case was distinguishable. "Al-

though," said Mr. Justice Holroyd, " the vendee

might have an incidental right by virtue of his con-

tract to some benefit from the land while the pota-

toes were arriving at maturity, yet I think he had

not an interest in land within the meaning of this

statute : he clearly had no interest so as to entitle

him to the possession for any period, however

hmited, for he was not to raise the potatoes. Be-

sides, this is not a contract for the sale of the pro-

duce of any specific part of the land, but of the

produce of a cover of land. The plaintiff did not

acquire by the contract any interest in any specific

portion of the land : the contract only binds the

vendor to sell and deliver the potatoes at a future

time at the request of the buyer, and he was to

take them away."

With regard to this case, it is worth while to

observe, that though, according to the decision of

the Court, the contract did not fall within the 4th

section, as the sale of an interest in or concerning

lands, yet it would clearly fall within the 17th, to

which, before the conclusion of these Lectures, I

shall have occasion to advert, as being a sale of

goods and chattels ; but no point arose upon that
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section, because one shilling had been paid as

earnest money, which is one of the modes of satis-

fying the provisions of the 17th section.

The result of thefse cases, and of the many others

which have been decided upon the subject, is thus

stated in Williams' Saunders (5) :
" It appears to be

now settled, that, with respect to emblements or

fructus industriales {i. e. the corn and other growth

of the earth, which are produced, not spontane-

ously, but by labour and industry), a contract for

the sale of them while growing, whether they are

in a state of maturity, or whether they have still to

derive nutriment from the land in order to bring

them to that state, is not a contract for the sale

of any interest in land, but merely for the sale

of goods : Evans v. Roberts (c) ; Sainsbury v. Ma-

thews (d). And it will make no difference whether

they are to be reaped or dug up by the buyer or

by the seller : Jones v. Flint (e). The true ques-

tion is, whether, in order to effectuate the intention

of the parties, it be necessary to give the buyer an

interest in the land, or whether an easement of the

right to enter the land for the purpose of harvest-

ing and carrying them away is all that was in-

(6) Buppa V. Mayo, 1 Wms. Law of V. & P. 7—78, Ed.

Saund. 277 c, n. (/). A similar 1851.

and very clear view of this sub- (c) 5 B. & C. 829.

ject is also taken by Lord St. {d) 4 M. & W. 343.

Leonards—see Concise View of (e) 10 A. & E. 753.
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tended to be granted to the buyer. But with

respect to grass, which, as being the natural pro-

duce of the land, is said to be not distinguishable

from the land itself in legal contemplation until

actual severance, the decision of Crosby v. Wads-

worth appears to be still adhered to, viz. that the

purchaser of a crop of mowing grass, unripe, and

which he is to cut, takes an exclusive interest in

the land before severance ; and therefore the sale is

a sale of an interest in land within the statute (/).

So it has been held, that the sale ofgrowing under-

wood to be cut by the purchaser confers an inter-

est in land within the statute {g). The same has

been held as to an agreement for the sale of grow-

ing fruit (A). But where the owner of trees grow-

ing on his land agrees with another while they are

standing to sell him the timber, to be cut by the

vendor, at so much per foot, this is a contract

merely for the sale of goods (i). And, per Little-

dale, J., even if the contract were for the sale of

the trees, with a specific liberty to the vendee to

enter the land to cut them, this would not give

him an interest in the land within the meaning of

the statute (k). In a recent case on this subject

/) Carrington v. Roots, 2 («) Smith v. Surman, 9 B.

M. & W. 248. & C. 561.

{g) Scorell v. Boxall, 1 Y. (h) 9 B. & C. 573. But see

& J. 396. Teal v. Auiy, 2 B. & B. 99;

(A) Rodwell V. Phillips, 9 M. 9 M. & W. 501, supra.

& W. 501.
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where the plaintiff and defendant orally agreed (in

August) that the defendant should give 451. for the

crop of corn on the plaintiff's land, and the profit

of the stubble afterwards, that the plaintiff was to

have liberty for his cattle to run with the defend-

ant's, and that the defendant was also to have some

potatoes growing on the land and whatever lay

grass was in the fields, and the defendant was to

harvest the corn and dig up the potatoes, and the

plaii^tiff was to pay the tithe ; it was held, that it

did not appear to be the intention of the parties to

contract for any interest in land, and the case was

not, therefore, within the statute, but a sale of

goods as to all but the lay grass, and as to that

a contract for the agistment of the defendant's

cattle (Z).

An agreement to occupy lodgings at a yearly

rent, the occupation to commence at a future day,

is an agreement for an interest in land within the

4th section (m).

And such also is an agreement, that, if one will

take possession of a house and become tenant

upon its being properly furnished, the other will

furnish it properly (?2).

The same conclusion has been come to where

(I) Jones V. Flint, 10 A. & N. P. C. 12.

E. 753; Duppa v. Mayo, 1 (n) Mechelen v. Wallace, 7

Wms. Saund. 277 c, note (/). A. & E. 49; Vaughan v. Han-

(m) Inman v. Stamp, 1 Stark, coch, 3 C. B. 766.
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one- entered into an agreement with another to

rehnquish, and give possession to him of a furnished

house for the residue of a term which the former

had therein, in consideration of a sum of money to

be paid by the latter for certain repairs to be done

to the house. It was considered, that the contract

was not merely that one side should repair and

relinquish possession and the other pay the money

for the repairs, but that, the relinquishment being

for the remiainder of a term, an assignment was

contemplated, which was clearly an interest in

land (o). The law is the same whether the inter-

est agreed to be assigned or parted with be legal

or equitable (jo).j

In all these cases, however, the observation The statute

applies which I have made in the former lecture right of action

with reference to cases falling within this section °° ^'

in general. The contract, even if by mere words,

is not void, but merely incapable of being enforc-

ed by action (§-). And therefore it has been held,

that, if it actually has been executed, for instance,

in the case of a sale of growing crops, by the ven-

dee's reaping them and taking them away, an ac-

tion will He to recover the price as for goods sold

and delivered if).

(o) Buttemere v. Hayes, 6 (q) Leroux v. Brown, 22 L.

M. & W. 456; Cocking t. J. (C. P.) 1-

Ward, 1 C. B. 858. (r) Parker v. Staniland, 11

{p) Kelly V. Webster, 21 L. East, 362; Poulter v. Killing-

J. (C. P.) 163. heek, 1 B. & P. 397. And
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A curious point has been decided upon this

section with reference to a parol demise of land.

Such a demise, if for not more than three years,

is good within the 1st section of the Statute of

Frauds, which enacts, that '^'all leases, estates, in-

terests offreehold, or terms of years, or any uncer'

tain interest of, in, to, or out of any messuages,

manors, lands, tenements or hereditaments, made

or created by livery and seisin only, or by parol,

and not put in writing, and signed by the parties

so making or creating the same, or their agents

thereunto lawfully authorised by writing, shall

have the force and effect of leases or estates at

vnll only." The 2nd section excepts "all leases

not exceeding the term of three years from the

making thereof, whereupon the rent reserved to

the landlord during- such term shall amount unto

two third parts at the least of the full improved

value of the thing demised " (s). But an agree-

ment for such a lease falls, not within the 1st, but

within the 4th section; for it is an agreement

for an interest in lands ; and, therefore, though a

lease for a year would be perfectly good though

made verbally, an agreement for such a lease can-

not be enforced. That was the point decided in

Edge V. Strafford (f) : "li may be said," said

see the judgment in Teal v. C. B. 858.

Auty, 2 B. & B. 99. See («) 29 Car. 2, c. 3, ss. I, 2.

Kelly V. Webster, 21 L. J. (C. («) 1 C. & J. 391; 1 Tyr.

r.) 163; Cocking v. Ward, I 293.
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Bayley, B., delivering the judgment of the Court

in that case, " that it is strange that the 2nd sec-

tion of the statute has made a lease for less than

three yeafs from the making valid; and yet, that

no action shall be maintainable upon it until it is

made effectual as a lease by the entry of the

lessee. But, first, the legislature might intend to

make a distinction between those cases in v^^hich

the complaining party was contented to confine

himself to its operation as a lease, and sought no-

thing more than as a lease it would give him, and

those in which he went further, and founded upon

it a claim for damages, which might far exceed

what he could claim imder it in the character of a

lease ; or, secondly, this distinction might not have

been contemplated, but may be the result of the

true construction of the Statute of Frauds. The

1st section of that statute provides—that all leases,

estates, interests of freehold, or term of years, or

any uncertain interest in lands, made by livery

and seisin only, or by parol, and not put in writ-

ing, &c., shall have the force and effect of leases

or estates at will only ; and excepts nevertheless

all leases not exceeding three years from the mak-

ing thereof, whereupon the rent reserved shall

amount to two-thirds of the full improved value.

The 4th section enacts, that ' no action shall be

brought whereby to charge the defendant upon

any contract or sale of lands, or any interest in or

concerning them, unless the agreement on which

f2
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such action shall be brought, or some memoran-

dum thereof, be in writing.' Is, then, the agree-

ment on which this action is brought ' a contract

and an interest in lands 9 ' Inman v. Stamp (w)

says distinctly it is: unless that case be success-

fully impeached, it must govern the present."

Contracts not The last case provided for is that of any agree-

forined^within mcnt that IS not to be performed within the space

of one year from the making thereof. It has been

decided, that the agreements meant by this section

are not agreements which may or may not happen

to be performed within a year, but agreements

which, on the face of them, contemplate a longer

delay than a year before their accomplishment.

Peters v. Compton (x), the case usually cited as

establishing this distinction, affords also a very

good illustration of it. It was an action upon an

agreement, in which the defendant promised for

one guinea to give the plaintiff ten on the day of

his marriage. The case was tried before Lord

Holt, who reserved the question, whether a writing

was necessary, for the opinion of all the Judges,

a majority of whom were of opinion, " that, where

the agreement is to be performed upon a contin-

gency, and it does not appear within the agree-

ment that it is to be performed after the year,

there a note in writing is not necessary, for the

contingency might happen within the year; but

<«) i Stark. 12. (jx) Skinner, 353; 1 Smith L. C. 143.
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where it appears by the whole tenor of the agree-

ment that it is to be performed after the year, there

a note in writing is necessary, otherwise not."

There was a difference of opinion among the

Judges in this case, and it is remarkable that Lord

Holt himself differed from the majority. How-

ever, their construction has been frequently adopt-

ed since that time.

[Thus, in Fenton v. Emblers (y), in consideration

that the plaintiff would be and continue his serv-

ant as long as they should both please, the de-

fendant promised to leave her, by his last will,

an annuity for her life; and it was considered

that the statute did not apply, it not being ex-

pressly and specifically agreed that the agreement

should not be performed within the year. In Wells

V. Horton (z), which was a promise by a testator

that his executor should, at his death, pay the

plaintiff 10,000/., it was held that no writing was

required to prove it; and Best, C. J., said, the

plain meaning of the words of the statute is con-

fined to contracts which, by agreement, are not to

be carried into execution within a year, and does

not extend to such as may by circumstances be

postponed beyond that period; otherwise, there is

no contract which might not fall within the sta-

tute. Souch V. Sirawbridge {a) was a case in

which it was proved that there had been a pro-

{y) 3 Burr. 1281. {z) 4 Bing. 40. (a) 2 C. B. 808.
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posal that the plaintiff should keep an infant child

for the defendant for one year, at 5s. a-week,

which he objected was too much for so young a

child ; and it was then settled that it should remain

with the plaintiff till the defendant gave notice or

should think proper. It remained with the plain-

tiff more than two years. The Court considered no

writing to be necessary to prove the agreement;

and Erie, J., said, the treaty certainly did contem-

plate the endurance of the contract for the child's

maintenance beyond a year ; but the ultimate con-

tract was, that the period should be as long as the

defendant should think proper.]

One consequence of this section is, that, if a serv-

ant be hired for a year, and the service is to begin at

a future time, the agreement ought to be in writing,

since it will not be performed within a year (b).

[It has also been held, that, where by the terms

of the contract it was to last for a longer period

than a year, a custom by which it might be put an

end to by one of the parties within that period,

does not take it out of the operation of the sta-

tute (c). In like manner, an undertaking to pay

an annuity for life must be in writing, although it

may terminate by death within a year (</).]

[b) Bracegirdle v. Heald, 1 L. J. (C. P.) 1.

B.&Ald.722; Snellingv. Lord (c) Birch v. Earl of Liver-

Huntingfield, 1 Cr. M. & R. pool, 9 B. & C. 392.

25 ; Giraud v. Richmond, 2 C. (d') Sweet v. Lee, 4 M. &
B. 835; Leroux v. Brown, 22 Gr. 452.
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[Where, however, all that is to be done by one

party, as the consideration for what is to be done

by the other, actually is done within the year, the

statute does not prevent that party suing the other

for the non-performance of his part of the contract.

Where the one has had the full benefit of the con-

tract, the law will not permit the other to withhold

the consideration. As, where a landlord had

agreed to lay out 501. on improvements on the

premises demised, and the tenant, in consequence,

to pay 5/. a-year additional rent for the remainder

of his term, of which there were several years, and

the landlord laid out the 50/. within the year, he

was allowed to recover the additional rent, al-

though the agreement was not in writing (e).]

I have now gone through the five cases to which Recapitulation

n 1 r^ n-r-ii ,. of Lectures.

the 4th section of the Statute oi Frauds applies,

and in which it requires a written memorandum

of the contract. There are one or two other cases

of very considerable importance in practice on

which I shall briefly observe in the next lecture,

in which a writing is required by the express

enactment of the legislature. Having mentioned

them, I shall say something of the consideration

upon which a simple contract may be grounded,

and which is, as you are aware, an essential part

of every such contract; and then, having finished

(e) Donellan v. Reed, 3 B. bridge, 2 C. B. 808; Cherry/

& Ad. 899; Smch v. Straw- v. Hemhg, 4 Exch. 63\

.
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the remarks I had to make on Simple Contracts

exclusively, shall resume the consideration of the

general law of contracts, and shall speak of the

competency or incompetency of the contracting

parties, and of remedies by which, in case of

breach of contract, their performance is to be en-

forced.
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LECTURE IV.

SALE OF GOODS, ETC., UNDER THE 17TH SECTION

OF THE STATUTE OF FRAUDS. CONSIDERATION OF

CONTRACTS BY DEED AND OF SIMPLE CONTRACTS.

I CONCLUDED in the last lecture the consideration of

the five cases in which the 4th section of the Sta-

tute of Frauds renders it necessary that a contract

should be reduced into writing. There are, as I

then said, one or two other cases, which, being of

constant occurrence, it will be right to specify

before proceeding to the next branch of the sub-

ject.

The first of these cases is that of a sale for the Saie of goods

1 • 1 1 1 f-T 1 ofvalue of 10?.

price of 10/. or upwards, regarding which the 17th m- upwards—

section of the Statute of Frauds has provided as

follows :

—

" No contract for the sale of any goods, wares,

or merchandizes for the price of 10/. or upwards

shall be good, except the buyer shall accept part

of the goods so sold, and actually receive the

same ; or give something in earnest to bind the

bargain, or in part payment ; or that some note or

memorandum in writing of the said bargain be

made and signed by the parties to be charged by

such contract, or their agents thereunto lawfully

authorised."
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[As to the subject-matter of this section there is

httle difficulty in applying it ; for the case of grow-

ing crops, and trees, and roots, &c., in the ground,

the law has been already considered in treating of

the 4th section, see page 60. It has been decided

that shares in joint-stock companies are not an

interest in land within the 4th section of the Sta-

tute of Frauds ; nor are they goods, wares, or mer-

chandizes, within the 17th («).]

The first great difference which you will observe

between this section and the 4th section of the

same Act is, that the 4th section renders a writing

necessary in all cases which fall within its terms

;

whereas the 17th mentions three circumstances,

any one of which it directs shall be as effectual as

a writing, namely, acceptance of any part of the

goods, payment of part of the price, and lastly,

the giving something by way of earnest to bind the

bargain ; any one of which three things will as

effectually perfect the sale as a writing would.

Where none of these has taken place, a writing,

however, becomes necessary ; and if there be none,

the bargain is void, and there is no sale : for, to

use the words of Mr. J. Bosanquet in Laythoarp v.

Bryant, " the 4th section does not avoid contracts

not signed in the manner described ; it only pre-

(tt) Humble v. Mitchell, 11 Knight v. Barber, 16 M. &W.
A. & E. 205; Bradley v, 66; Tempest y. Kilner, 3 CB.
Holdsworth, 3 M. & W. 422; 249.

Bowlhy V. Bell, 3 C. B. 284;
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eludes the right of action. The 17th section is

stronger, and avoids contracts not made in the

manner prescribed." A parol sale, therefore, un-

aided by any of the three formalities mentioned in

the 17th section as equivalent to writing, is totally

and entirely void. A doubt vpas entertained at

one period whether the 17th section included the

case of a contract for something not in existence

in a chattel state at the time of making the bargain,

but which was to become a chattel before the time

agreed upon for its dehvery. Where, for instance,

growing timber was bargained for, to be delivered

cut into planks, or a ship or a carriage not yet

built. However, any doubt that formerly existed

on this subject is now put an end to ; for, by statute

9 Geo. 4, c. 14, s. 7, it is enacted that the 17th

section of the Statute of Frauds " shall extend to

all contracts for the sale of goods of the value of

10/. sterling and upwards, notwithstanding the

goods may be intended to be dehvered at some

future time, or may not, at the time of such con-

tract, be actually made, procured, or provided, or

fit or ready for dehvery, or some act may be re-

quisite for the making or completing thereof, or

rendering the same fit for delivery."

Where a writing is relied on to satisfy the provi-

sions of the 17th section, the rules which govern

the case are very analogous to those which I have

already stated wth regard to the 4th, The signa-

ture must be by the party to be charged or his

agent. [And one party cannot be the other's agent
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for this purpose (5). Nor can the agent of the

party complaining of a breach of the contract sign-

ing a memorandum of the bargain at the request

of the party to be charged, be considered as the

agent of the party to be charged (c),] But under

neither the 4th nor the 17th section is there any

necessity for the agent's being appointed by writing.

Several docu- Under the 17th section, too, as well as under

read together.^ the 4th, Several documents may be read together

as making up the contract, provided they be

sufficiently connected in sense among them-

selves without the aid of parol evidence (d).

[And in such cases, as different phrases are

commonly used in the different documents, it

is peculiarly important to ascertain that both par-

ties mean the same thing, as where there was

a treaty for the sale of a horse, and one wrote

that he would buy him if warranted sound and

quiet in harness, and the other wrote that he would

warrant him sound and quiet in double-harness,

it was considered by the Court that the parties

never had contracted in writing ad idem, and, con-

sequently, that the statute had not been complied

with (^)]- It was indeed said by Lord Ellenbo-

(6) Wright v. Dannah, 2 \. Showier, 3C. B. 312; Ar-

Camp. 203 ; Farebrother v. cher v. Baynes, 5 Exch. 625

;

&'«imo»i«, 5 B. & Aid. 333. PhilUmore v. Barry, 1 Camp.

(c) Graham v. Musson, 5 513 ; Jactora v. Zoroe, 1 Bing.

Bing. N. C. 603. 9.

id) Smith V. Surman, 9 B. (e) Jordan v. Norton, 4 M.

& C 561; Dobell v. Hutchinson, & W. 155 ; Hutchison v. Bow-

3 A. & E. 355. See Oldham ker, 5 M. & W. 535.
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rough, in Egerton v. Matthews (/), that the word

bargain, used in this section, does not render so

strict a statement of the transaction necessary, as

the word agreement, used in the 4th, does of matters

within that yection. It has, however, been decided

that the names of both parties must appear in the

memorandum, though the signature of the party to

be bound alone is requisite; for, as the Court ob-

served, there cannot be a bargain without two par-

ties, and therefore a memorandum naming one

only is not a memorandum of a bargain {g). And

the price ought to be stated if one was agreed

on, for that is part of the bargain (h). If none

be named, the parties must be understood to have

agreed for what the thing is reasonably worth.

Thus, an order for goods " on moderate terms " is

a sufficient memorandum within the 17th section

of the Statute of Frauds (i).

[But although the statute invalidates all con-

tracts for the sale of goods unless in writing, or

unless the buyer accept the goods, or give earnest,

or pay in whole or part, and therefore virtually

and in effect forbids their being in any way varied

or altered by parol (Jc) ;
yet it does not forbid their

(/) 6 East, 307. & Gr. 450.

(^) Champion v. Plwmmer, Qi) Harvey v. Grabham, 5

1 B, & P. 252. A. & E. 61; Marshall v. Lynn,

(h) Elmore v. Kincjscote, 5 6 M. & W. 109; Stead v.

B. & C. 583. Dawber, 10 A. & E. 57.

(i) Jshcroft V. Morrin, 4 M.
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being rescinded by parol; and there is no doubt

that they may be so rescinded (/)].

Ratification of Another case, in which the legislature has re-

infants and quired that a particular contract shall be in writ-

ing, is that of an infant. There are many con-

tracts which, when entered into by an infant under

the age of twenty-one years, are invahd, as I shall

have occasion to explain to you at greater length

when I arrive at that part of the subject which re-

lates to the competency of parties to contracts, but

"

which are capable of being ratified by the infant

when he arrives at his full age of twenty-one.

This ratification might, at common law, have been

by parol; but, by 9 Geo. 4, c. 14, s. 5, no action

shall be maintained whereby to charge any per-

son upon any promise made after full age to pay

any debt contracted during infancy, or upon any

ratification after full age of any promise or simple

contract made during infancy, unless such promise

or ratification be in writing, signed by the party to

be charged therewith. In the construction of this

Act, [it has been considered, that any written in-

strument, signed by the infant who has attained

his majority, will amount to a ratification of an

act done by himself while an infant, provided it be

such as, in the case of an adult, would amount

to an adoption of the act, had it been that of an

agent (wj). And, therefore, where the defendant

{I) Ibid. See Goss v. Lord im) Harris v. Wall, 1 Exch.

Nugent, 5 B. & Ad. 58. 122.
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wrote to the plaintiff thus :—" I am sorry to give

you so much trouble in calling, but am not pre-

pared for you, but will without neglect remit you

in ar short time," but the note contained no ad-

dress, date, or amount, it was held to be suffi-

cient, and that these omitted parts might be sup-

plied by parol (n). It is worthy of being observed,

that this statute seems to exclude the signature of

an agent, and to require that of the infant him-

self (o).]

[All contracts of insurance must also be printed

or written, whether the contract be a marine, fire,

or hfe insurance (jo).]

Another case is that of a promise to pay a debt

barred by the Statute of Limitations; but, as I

shall have occasion to speak again of that statute

before the conclusion of these lectures, 1 shall re-

serve what I have to say regarding the writing by

which its operation may be defeated.

Now, these are the principal cases in which the

law of England requires that particular contracts

should be .reduced into writing ; not that they are

the only ones, for there are many statutes making

vn"iting necessary in certain particular transac-

tions, but these are the cases of most frequent

occurrence, and therefore fittest to be here men-

tioned.

(ra) Hartley v. Wharton, 11 N. C. 776.

A. & E. 934; Hunty, Massey, (p) 35 Geo. 3, c. 63, s. 2.

5 B. & Ad. 902. See 14 Geo. 3, c. 78, and 14

(o) Hyde V. Johnson, 2 Bing. Geo. 3, c. 48.
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Points apply. Having now, therefore, pointed out to you the

pifoontraJS" pi'3'Ctical distinction which exists between written

and verbal contracts, though both of them ahke,

if not sealed and delivered, rank but as simple con-

tracts, it is time to touch on some points which ap*

ply to all simple contracts alike.

[The first point to be remarked will perhaps, at

first sight, be considered as nearly self-evident, but

much difiiculty does, in fact, arise from not attend-

ing to it; and, upon a little consideration^ it will

appear important to be borne in mind : it is this,

that the parties to the contract must mutually as-

sent to the same thing {q).]

" A contract," says Pothier, " includes a concur-

rence of intention in two parties, one of whom
promises something to the other, who on his part

accepts such promise." Hence, assent or accept-

ance is indispensable to the validity of every con-

tract ; for, " as I cannot," continues Pothier, " by

the mere act of my own mind transfer to another

a right in my goods, without a concurrent inten-

tion on his part to accept them, neither can I by

my promise confer a right against my person until

the person to whom the promise is made has, by

his acceptance of it, concurred in the intention of

acquiring such right." Wherever there is not an

assent, express or implied, to the terms of the pro-

posed contract by both parties, there is no mu-

tuality, and no contract.

{q) .See Jordan v. Norton, ante, p. 76-
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The assent to a contract must be to the precise

terms offered. Where one party proposes a cer-

tain bargain, and the other agrees subject to some

modification or condition, there is no mutuality of

contract until there has been an assent to it so

modified; otherwise it would not be obligatory on

both parties, and would therefore be void (r). There

is a clear distinction between a mere proposal and

an agreement to sell. The case of Routledge v.

Orant (s) is also a good example of this princi-

ple. Grant offered to purchase Routledge's house,

requiring possession on the 25th of July, and a

definite answer in six weeks ; Routledge accepted

the offer, with possession on the 1st of August;

Grant afterwards, within the six weeks, retracted

his offer, and it was held that he had a right to

do so.

The party who made the offer has a right to

say, " Non hcec infeedera veni;" and to decline any

other bargain than that which he offered. Where

an offer is accepted in the terms in which it was

made the contract is binding on both parties. At

any time before it is accepted the offer may be re-

scinded, but not afterwards (t). The importance

of ascertaining accurately that the offer which the

one party has made has not been altered by any

term or stipulation introduced by the other in ac-

(r) Jordan v. Norton, 4 M. (s) 4 Bing. 653.

& W. 155 ; Cooke v. Oxley, 3 (0 Cooke v. Oxlei/, 3 T. R.

T. R. 653. 653,
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cepting it, has been strongly shewn in many recent

cases on contracts for the purchase of railway scrip.

These contracts were very frequently made by let-

ters, the intended purchaser applying by letter for

shares, and the answer, after complying with this

request, going on to stipulate that the shares should

not be transferable, or adding some term not con-

templated by the applicant (m). Thus, the intend-

ed allottee offered to buy and to pay for his shares

.

but the allotters added a proviso. To this addi-

tional stipulation there was often no assent, and

the contract was therefore void ; and no such allot-

tee could have been sued upon the transaction,

for the stipulation was clearly not implied in the

agreement to take the shares. Pothier says, " the

allowance of a certain time for paying money due,

the liberty of paying it by instalments, &c., and the

like, are accidental to the contract, because they

are not included in it without being particularly

expressed" {v).

The consider- I have already stated to you that one of the

tracts by deed, main distinctions between a contract by deed and a

simple contract is, that the latter requires a con-

sideration to support it, the former not. And here

it is proper to observe, incidentally, that, when I

say that a contract by deed does not require a con-

(m) Duke V. Andrews, 2 mingham Railway Co., Exparte

Exch. 290 ; Chaplin v. Clarke, Capper, 19 L.J. (Chanc.) 394.

4 Exch. 403 ; Me Direct Bir- {v) 1 Evans' Pothier, 1.
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sideration to support it, I mean to say that it does

not require a consideration for the purpose of

binding the party who executes it, and rendering

him Kable. I do not by any means intend that

you should understand that a consideration may
not come to be a most important ingredient in a

contract by deed, as between parties claiming a

benefit under that deed and other parties having

conflicting claims upon the person executing it.

For instance, the statute of the 13th Eliz. c. 5,

renders a great variety of deeds (if made without a

valuable consideration) void as against creditors;

and this statute (which Lord Mansfield has said is

only declaratory of the Common Law) is founded

on a perfectly righteous and equitable principle

:

for how absurd and unjust would it be to allow a

man to defeat the claims of his real creditors by

entering into obligations to persons who had never

parted with any value at all. When, therefore, I

say that a deed is good without consideration, I do

not mean to say that it stands for all purposes on

the same footing as an instrument for which value

has passed; but what I mean that you should

understand is this—that, where the interests of

third parties are not affected, but the question is

between the person who entered into the contract

and the person with whom it is made, there a man

cannot defend himself against a promise made by

deed, by saying that he received no consideration

for it, although he might defend himself upon that

g2
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ground against the very same promise if it had

been made by simple contract. I cannot, I think,

put a better example of this than that which I put

in a former lecture :

—

A. owes B. 501. Now if I

write upon a piece of paper as follows :

—

" I promise A. that I will discharge for him the

debt due from him to B."

and give him the paper so written, here is a simple

contract without any consideration for it ; and, if

I fail to perform the promise, no action will lie

against me, because a simple contract founded

upon no consideration cannot be enforced : and

yet, if I had sealed that very slip of paper, and de-

livered it to A. as my act and deed, an action of

covenant would have lain against me had I after-

wards failed in performing it ; and to that action

it would have been no defence to say that I re-

ceived no consideration for my undertaking: I

might say, that I had been imposed upon, and per-

suaded to execute it by A.'s fraud ; or I might say,

that the debt due to B. was an illegal one, and

that my promise was made in pursuance of an

illegal arrangement ; but that the promise was

without consideration would be a defence of which,

the contract being by deed, I could not be allow-

ed to avail myself.

Of promises Here I am tempted to digress for a moment or

defttoVto my ^^^ ^^^ ^^^ ^^^'^ course of the subject, for the
his debt. imaginary case I have first put reminds me of a
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feal and a very curious point which has been re-

cently decided in the Court of Queen's Bench. The
case I put, you will observe, was this :

—

A. owes

B. 501. I write and sign a sheet of paper in these

words :

—

" I promise A. to discharge the debt due from
him to B."

Now this promise, if I have received no considera-

tion for it, is, as I have said, merely void. But

suppose I have received a consideration for it,

—

will it be binding on me then ? Suppose, for in-

stance, A. has given me a horse or a diamond ring

as a consideration for my undertaking the respon-

sibility,—can my promise be enforced even in that

case ? Now, at the first statement of the question,

I dare say that you feel surprise that it ever

should have been made a question at all ; but a

moment's reflection will suffice to shew you why it

not only was a question, but a very doubtful one.

The 4th section of the Statute of Frauds, you will

remember, among the five sorts of agreement which

it directs should be evidenced by writing, compre-

hends any promise to answer for the debt of another.

Now in the case I have been putting there is a

debt due from A. to B., and my promise is a pro-

mise to A. to pay it ; and, though I have supposed

the promise to be in writing, and signed, and to be

founded upon a sufficient consideration—say the

horse or the ring—still it is not such a writing as
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would satisfy the Statute of Frauds, for that

writing, as I shewed you in a former lecture from

the authorities, must shew the consideration as

well as the promise ; and in the case which I have

put, the writing simply contains a signed promise

to A. to discharge his debt to B., but neither ex-

pressly nor impliedly mentions or alludes to any

consideration at all. If, therefore, the case be

within the Statute of Frauds, no action is main-

tainable upon that promise, although founded upon

a good and valuable consideration ; so that the

question, you see, reduces itself simply to this

point,—is such a promise, that is, is. a promise to

pay another man's debt, made, not to the person

to whom it is due, but to the debtor himself, a

promise to answer for the debt of another within

the meaning of the 4th section of the Statute of

Frauds,—I say, within the meaning, for that it

comes within the words, literally understood, is

obvious.

It is a singular thing that this question never

should have received a judicial decision until it

came before the Court of Queen's Bench a short

time since, in the case oiEastwood v. Kenyan, which

is now reported in 11 Ad. & Ell. 438. In that

case, the plaintiff was liable to a Mr. Blackburne

on a promissory note, and the defendant promised

the plaintiff to discharge the note to Blackburne.

The Court held, that this was not a promise to

answer for the debt of another within the meaning

of the 4th section of the Statute of Frauds.
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" If," said Lord Denman, " the promise had been

made to Blackburne, doubtless the statute would

have applied; it would then have been strictly a

promise to answer for the debt of another: and

the argument on the part of the defendant is, that

it is not less the debt of another because the pro-

mise, is made to that other, viz. the debtor and not

the creditor, the statute not having in terms stated

to whom the promise contemplated by it is to be

made. But, upon consideration, we are of opinion,

that the statute applies only to promises made to

the person to whom another is answerable. We are

not aware of any case in which the point has

arisen, or in which any attempt has been made to

put that construction upon the statute which is

now sought to be established, and which we think

not to be the true one."

To return to the subject from which I digressed

for the purpose of mentioning this point, and the

decision upon it.—A simple contract is, as I have

said, incapable of becoming the subject of an ac-

tion unless supported by a consideration. Ex Maxim of

. - - nudum pac-

nudo pacto non oritur actio is an old and well- tum.

estabhshed maxim of our law, as well as of the civil

law, and has been illustrated by a great variety of

cases from time to time: thus it has been laid

down by Lord Kenyon {x), that a promise made by

the captain of a ship to one of his seamen, when

(«) Harris v. Watson, Peake, 72 ; Harris v. Carter, 23 L. J.

(Q. B.) 295,
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the ship was in extraordinary danger, to pay him

an extra sum of money as an inducement to extra

exertion, was a void promise ; because every seaman

is bound to exert himself to the utmost for the

safety of the ship, and therefore the captain would

get nothing from the seaman in exchange for

his promise except that which the seaman was

bound to do before. [And very recently the Court

of Exchequer has held, that interest, being by mer-

cantile usage payable upon balances, an agreement

in consideration of interest upon a balance to give

an extended time for paying it, was merely void {y).

The documents put in by the defendant, said

Parke, B., shew that interest was payable at the

time of the contract, and therefore there was no

consideration for that contract.]

Rea-sonofthe The reason for the strictness with which this

rule of law—that there must be a consideration

to support a simple contract—is enforced, is, to

guard persons against the effects of their own im-

providence in entering hastily and inconsiderately

into engagements which may prove ruinous to

them. The law does not absolutely prohibit them

from contracting a gratuitous obhgation, for they

may, if they will, do so by deed ; and it is thought,

that, a deed being an instrument requiring more of

ceremony and formality, [and sealing being con-

sidered all over Christendom as an act of much

{y) Orme v. Galloway, 23 L. J. (Exch.) 118.

ruli
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solemnity,] more opportunity for reflection is af-

forded to the party executing it than to a person

entering into a simple contract, and, consequently,

that it is not unreasonable to attribute to it a more

stringent operation.

The reason of the law of England on this point

—one of the most important in our entire sys-

tem—is exceedingly well explained in the judg-

ment of the Court of Queen's Bench in Eastwood

V. Kenyan, the case which I before mentioned

with reference to the 4th section of the Statute of

Frauds.

The Lord Chief Justice remarks, in that case,

that " the eminent counsel who argued for the

plaintiff in Lee v. Muggeridge (s), (and who were

the present Lord Winford and Mr. Serjt. Lens), had

spoken, in their argument, of Lord Mansfield

as having considered the rule of nudvim pactum

too narrow, and maintained, that all promises de-

liberately made ought to be binding at law, as

they certainly are in honour and conscience.

But," his Lordship continues, " the enforcement of

such promises at law, however plausibly recom-

mended by the desire to effect all conscientious

engagements, might be attended with mischievous

consequences to society—one of which would be

the frequent preference of voluntary undertakings

to claims for just debts. Suits would thereby be

{z) 5 Taunt. 36.
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multiplied, and voluntary undertakings would be

also multiplied, to the prejudice of real creditors.

The temptations of executors would be much in-

creased by the prevalence of such a doctrine, and

the faithful discharge of their duty be rendered

more difficult."

What a consi- Now, with regard to the question— What does
deration must , /• 7-1 7 7 • • 7 •

be. the law oj hngiand recognise as a consideration

capable of supporting a simple contract? The

best and most practical answer is,

—

Any henefit to

the person making the promise, or any loss, trouble,

or inconvenience to, or charge upon, the person to

whom it is made. Sir Wm. Blackstone, indeed, in

the 2nd vol. of his Commentaries, (p. 444), follow-

ing the arrangement of the civilians, divides Con-

siderations into four classes: 1st. Do ut des, where

I give something that something may be given to

me; 2nd. Facio ut facias, where I do something

that something may be done for me; 3rd. Facio

ut des, where I do something that something may
be given to me ; and 4th. Do utfacias, where I give

something that something may be done for me.

Divisions of this sort are useful for the sake of

arranging our ideas, and testing their clearness:

General defl- but the short practical rule is, as I have said, that

any benefit accruing to him who makes the promise,

or any loss, trouble, or disadvantage undergone by,

or charge imposed upon, him to whom it is made,

is a sufficient consideration in the eye of the law

to sustain the promise. Thus, let us suppose I

nition.



CONSIDERATION OF PROMISES. 9]

promise to pay B. 501. at Christmas. Now, there

must be a consideration to sustain this promise.

It may be that B. has lent me 50^.: here is a

consideration by way of advantage to me. It may
be that he has performed, or has agreed to per-

form, some laborious service for me : if so, here

is a consideration by way of inconvenience to him,

and of advantage to me at the same time. It may
be that he is to labour for a third person at my
request: here will be inconvenience to him with-

out advantage to me : or, it may be that he has

become surety for some one at my request : here

is a charge imposed upon him. Any of these will

be a good consideration to sustain the promise on

my part. That this is the true rule of the law of

England, you may collect from various instances,

among which I will refer you to Williamson v.

Clement (a), the judgment of the Lord Chief Jus-

tice in Willatts v. Kennedy (b), and the observ-

ations of Lord Ellenborough in Bunn v. Guy (c).

[This consideration, however, must proceed from Must move
., i i 1 ii • • J re -i. from promisee.
the party to whom the promise is made, it it

proceed fi'om some third person, not in any way

moved or affected by the promisee, the latter is a

stranger to the consideration, and a promise made

to him is nudum pactum. Thus, in the case of

Thomas v. Thomas {d), where an action was brought

(a) 1 Taunt. 523. ((i) 2 Q. B. 851. See Pnce

(6) 8 Bing. 5. v. Eaton, 4 B. & Ad. 433.

(c) 4 East, 190.
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upon an agreement between the executor of A. B.

and the widow of the testator, which set out that the

testator had declared his wish that his widow should

enjoy certain premises for her life, and that it was

agreed, in consideration of such desire and of the

premises, that the executor should convey them to

the widow, provided she should pay 11. towards

the ground rent of those and certain other pre-

mises, and keep the premises conveyed in good

repair; and it was contended, that the real consi-

deration of the executor's promise was the desire

to comply with the wish of the testator. The

Court considered this no part of the consideration.

" Consideration," said Mr. Justice Patteson, " means

something which is of some value in the eyes of

the law moving from the plaintiff. It may be of

some benefit to the plaintiff, or some detriment to

the defendant, but, at all events, it must be moving

from the plaintiff". Now, that which is suggested

as the consideration here, a pious respect for the

wishes of the testator, does not in any way move

from the plaintiff; it moves from the testator, and

therefore, legally speaking, it forms no part of the

consideration."]

Adequacy of Providcd there be some benefit to the contractor,
the consider- . 77. j .

ation. or some Loss, trouble, inconvenience, or charge im-

posed upon the contractee, so as to constitute a con-

sideration, the Courts are not willing to enter into

the question whether that consideration be ade-

quate in value to the thing which is promised in
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exchange for it. Very gross inadequacy, indeed,

would be an index of fraud, and might afford evi-

dence of the existence of fraud; and fraud, as I

have already stated to you, is a ground on which

the performance of any contract may be resisted.

But, if there be no suggestion that the party pro-

mising has been defrauded or deceived, the Court

will not hold the promise invalid upon the ground

of mere inadequacy ; for it is obvious, that, to do so,

would be to exercise a sort of tyranny over the

transactions of parties who have a right to fix their

own value upon their own labour and exertions,

and would be prevented from doing so were they

subject to a legal scrutiny, on each occasion, on the

question whether the bargain had been such as a

prudent man would have entered into. Suppose,

for instance, I think fit to give 1000/. for a picture

not worth 50/.; it is foolish on my part: but, if the

owner do not take me in, no injury is done. I

may have my reasons. Possibly, I may think that

I am a better judge of paintings than my neigh-

bours, and that I have detected in it the touch of

Raphael or Correggio. It would be hard to pre-

vent me from buying it, and hard to prevent my
neighbour from making the best of his property,

provided he do not take me in by telling me a false

story about it. Accordingly, in the absence of

fraud, mere inadequacy of consideration is no

ground for avoiding a contract. You will see two

remarkable instances of this in the recent cases 'of
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Bainbridge v. Firmston (e) and Wilkinson v. Oli-

veira (f), [in the former of which the defendant, in

consideration that the plaintiff had consented to

allow the defendant to weigh certain boilers of the

plaintiff, promised to deliver up the boilers in the

same condition as when he received that consent;

and the Court held that the consideration was

sufficient to sustain the promise : and in the latter]

the defendant promised to give the plaintiff 1000/.

for the use of a letter which contained matters ex-

planatory of a controversy in which he was en-

gaged, and the consideration was held not to be

inadequate to support the promise.

There is an old case upon this subject, involving

so singular a state of facts that I cannot forbear

mentioning it. It is called Thornborow v. White-

acre, and is reported 2 Ld. Raym. 1164.

It was an action in which the plaintiff declared

that the defendant, in consideration of 2s. 6d. paid

down, and 41. 17s. 6d. to be paid on the perform-

ance of the agreement, promised to give the plain-

tiff two grains of rye corn on Monday the 29th of

March, four on the next Monday, eight on the

next, sixteen on the next, thirty-two on the next,

sixty-four on the next, one hundred and twenty-

eight on the next, and so on for a year, doubling,

on every successive Monday, the quantity dehvered

on the last Monday.

The defendant demurred to the declaration ; and,

(e) 8 A. & E. 743. (/) 1 Bing. N. C. 490.
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upon calculation, it was found that, supposing the

contract to have been performed, the whole quan-

tity of rye to be delivered would be 524,288,000

quarters, so that, as Salkeld the reporter, who
argued the demurrer, remarked, all the rye grown
in the world would not come to so much. But

the Court said, that though the contract was a

foolish one, it would hold at law, and that the

defendant ought to pay something for his folly.

The case was ultimately compromised. I pre-

sume, however, that if, instead of demurring, the

defendant had pleaded that he had been induced

to enter into the contract by fraud, he would have

been able to sustain his plea; since it seems ob-

vious, on the face of the thing, that the plaintiff was

a good arithmetician, who, by a sort of catch, took

in a man unable to reckon so well. Probably, the

plaintiff had taken his hint from the old story re-

garding the invention of the game of chess. But,

by demurring, the defendant admitted that there

was no fraud, and, consequently, the only question

was on the validity of the contract in the absence

of fraud ; so that the case presents a strong exam-

ple of the reluctance of the Courts to enter into a

question as to the adequacy of consideration. This

reluctance is also very strongly exemplified by

some late cases turning on contracts in restraint

of trade. By the law of England, a contract in

general restraint of trade is void; but if in partial

restraint of trade only, it may be supported, pro-
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vided the restraint be reasonable, and the contract

founded on a consideration. And it was once laid

down that the consideration must be adequate, and

that the Court would enter into the question of

adequacy. However, they have lately decided

that they ought not to do so. These cases are

particularly strong, for they are cases in which,

contrary to the general rule of law, a consideration

is required, even though the contract be by deed.

I shall have occasion to mention them again in a

subsequent lecture. At present, I will merely re-

fer to the recent decisions (g-).

The consideration must, nevertheless, be of some

value in contemplation of the law ; for instance, if

a man make an estate at will in favour of another,

this is an insufficient consideration, for he may im-

mediately determine his will (A) ; neither is the

termination of disputes about debts an adequate con-

sideration, for there may be no debt actually due («).

[And, in a very recent case, where a son had given

to his father a promissory note, and, to an action

brought by the father against him upon it, pleaded

(</) Hitchcock V. Coker, 6 Wales, 3 M. & W. 545.

A. & E. 4.39, confirmed by (h) 1 Roll. Abr. 23, pi. 29.

Proctor V. Sargent, 2 M. & Gr. (i) Edwards v. Baugh, 11

20, and Greene. Price, 13 M. M. &W. 641. See also Clut-

& W. 698; per Parke, B., 16 terbuck v. Coffin, 3 M. & Gr.

M. & W. 346, S. C, in 842, and England v. Davidson,

error; Archer v. Marsh, 6 A. 11 Ad. & E. 856.

& E. 959; and Leighton v.
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that he had just ground to complain of the distri-

bution which the father had made of his property,

as the father had admitted; and that it was there-

upon agreed between them that the son should

cease for ever to make any such complaint; and

that the father would discharge him from liability

on the note, and the cause of action in respect

thereof; and that such agreement should be ac-

cepted in satisfaction of the note: the Court of

Exchequer clearly held, that there was no consi-

deration for the agreement of the father (A;).J

I think that I have now sufficiently explained Biiis of ex-

what it is that the law recognises as a consider- exceptions to

ation sufficient to support a promise without deed.

I must not, however, conclude without noticing

one class of cases which form a species of exception

to the rule that a simple contract requires a con-

sideration to support it. I allude to the case of a

negotiable security, a bill of exchange, or promis-

sory note. These, not being under seal, are

simple contracts ; but there is this marked distinc-

tion between the situation in which they and that

in which any other simple contract stands, namely,

that they are always presumed to have been given

for a good and sufficient consideration, until the

contrary is shewn. And even if the contrary be

shewn, still, if the holder for the time being have

given Value for the instrument, his right to sue on

{k) White V. Bluett, 23 L. J. (Exch.) 3G.

H
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it cannot be taken away by shewing that the per-

son to whom it was originally given could not have

sued, unless, indeed, something further be shewn

affecting his personal right, as that he had know-

ledge of the circumstances, or that he took the se-

curity when overdue, which is a sort of construc-

tive notice, and places him in the same situation as

the party from whom he took it. But so long as

nothing of that sort appears, every note and ac-

ceptance is prima facie taken to have been given

for good consideration, and every indorsement to

have been made on good consideration. See the

cases collected, Byles on Bills, last ed.; Bayley on

Bills, by Dowdeswell ; and Smith's Mercantile Law,

last ed., by Dowdeswell.



99

LECTURE V.

CONSIDERATION OF SIMPLE CONTRACTS. EXECUTED

CONSIDERATIONS. WHERE EXPRESS REQUESTS AND

PROMISES ARE OF AVAIL. MORAL CONSIDERATIONS.

ILLEGAL CONTRACTS. RESTRAINTS OF TRADE.

I ENDEAVOURED to explain in the last lecture what

it is that the law of England recognises as a consi-

deration sufficient to support a promise without

deed, I stated that any benefit to the person who
makes the promise, or any loss, trouble, or disad-

vantage undergone by or charge imposed upon the

person to whom it is made, will satisfy the rule of

law in this respect. In order to render this as

clear as possible, I am about, before proceeding to

the next branch of the subject, to illustrate it by

mentioning one or two decided cases, in which cer-

tain considerations have been held sufficient to sup-

port the promises founded on them.

It has been frequently decided, that, if one man Forbearance a

have a legal or an equitable right of suit against
'^""^^ eration.

another, his forbearance to enforce that legal or

equitable right of suit is a sufficient consideration

for a promise either by the person liable to him or

any third person, either to satisfy the claim on

which that right of suit is founded, or to do some

H 2
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other and collateral act. Thus, where (a) the plain-

tiff in an action of assumpsit stated in his de-

claration that he was the assignee of a bond for

728/. 2s. 6d., in which the defendant was the obli-

gor, and that, in consideration that the plaintiff

would receive payment on certain specified days,

and forbear proceeding in the meanwhile, the de-

fendant had promised to pay on those days. After

a verdict for the plaintiff, it was objected, in arrest

ofjudgment, that there was no consideration for the

promise ; for that, if an action had been brought in

the name of the obligee of the bond, the agree-

ment of the assignee to forbear would have been

no defence (upon a ground which I have already

sufficiently explained, namely, that an obligation

by deed cannot be discharged by an agreement

vidthout deed). The Coxirt, however, decided that

the consideration was sufficient; "for," (said the

Lord Chief Justice,) " although the agreement to

forbear would not be pleadable to an action in the

name of the obligee, yet, unless the plaintiff did

forbear according to his agreement, he would not

be able to sue on the defendant's promise." Thus
again, where {b) the plaintiflF, who had been appoint-

ed by the Court of Chancery a receiver of the debts

and monies of a firm, agreed to give time of pay-

ment to a person who owed money to the firm, in

(a) Morton v. Burn, 7 A. & (6) Willatts v. Kennedy, 8

E. 19. Bing. 5.
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consideration of which a third person promised to

guarantee the debt ; in an action against that third

person, it was objected that there was no sufficient

consideration for his promise ; the Court of Com-
mon Pleas, however, decided that there was (c).

In another case the plaintiff had obtained judgment
against Elizabeth Mackenzie for 57/. debt, and 65*.

costs; and, in consideration that the plaintiffwould
forbear to execute a fieri facias on her goods, the

defendant undertook to pay him 107/. in three

days. It was objected, that there was no consider-

ation, or, at least, no sufficient consideration ; but

Lord Tenterden said, " It is true the plaintiff might

not perhaps have been entitled to recover to the

full extent of 107/., though, it is to be observed, he

might have levied the costs of the execution in ad-

dition to the sum given by the verdict. But he had

a right at least to levy 60/. ; and if, in consideration

of his forbearing that, the defendant promised to

pay him the larger sum; if the inconvenience of an

execution against these goods at the time in ques-

tion was so great, that the defendant thought pro-

per to buy it off at such an expense, I do not see

that the consideration is insufficient for the pro-

mise" (d).

And where a man who has a judgment debt

(c) Parker V.Leigh, 2 Stark. (d) Smith v. Algar, 1 B. &

229; Atkinson v. Bayntnn, 1 Ad. 603.

Bing. N. C. 444.
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takes from his debtor a promissory note for the

amount, payable at a certain future time^ it must

be inferred that he thereby enters into an agree-

ment to suspend his remedy for that time, and if so,

that is a good consideration for the giving of the

note(e).

Secus, ifno The proposition thus illustrated will appear still

clearer if we consider that the forbearance to pro-

secute an action is not a valid consideration for a

promise to pay a sum of money to the plaintiflP, un-

less there be a good cause of action. Thus (/), where

issue had been joined in a previous action for the

recovery of a sum of money from the defendant,

who had thereupon promised to pay the money and

costs, in consideration that the plaintiff would for-

bear further proceedings; an action having been

brought upon this promise, the defendant pleaded

that the plaintiff never had any cause of action

against the defendant in respect of the subject-mat-

ter of the said action. " To that," said Tindal, C. J.,

in givingjudgment, "the plaintiff has demurred, and,

doing so, admits the statement contained in it, that

he had no cause of action in the original suit, to be

true. Having made that admission, it appears to

me that he is estopped from saying that there was
any vahd consideration for the defendants promise.

(e) Baker v. Walker; 14 M. v, Bevan, 1 C. B. 673.

& W. 465. See Tempson v, (/) Wade v. Simepn, 2 C,

Knowles, 7 C. B. 651; Wilson B, 548,
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It is almost contra bonos mores, and certainly

against all legal principle, that, when a man knows

that he has no cause for it, he should still persist in

prosecuting an action. Then, in order to establish

a binding promise^ the plaintiff must shew a con-

sideration for it, consisting of something which is

either beneficial to the defendant, or detrimental to

the plaintiff. It cannot, however, be said that the

foregoing of such an action can be regarded by a

Court as beneficial to the defendant, because he

thereby saves the risk of defeat, and the extra

costs which he would necessarily incur in his de-

fence ; for we must assume that the result of the ac-

tion would have been in his favour, and the law

would enable him to recover costs, which it regards

as a compensation for all the costs the defendant

sustains. Neither can the foregoing of the action

be regarded as detrimental to the plaintiff, for we

can only view it as saving him from the payment

of those costs. The consideration, therefore, fails

upon both grounds."

[Although a man has not a clear legal or equi- Doubtful

table right, yet if his right or claim is doubtful,

and not clearly nugatory or illegal, the abandon-

ment, or, for the same reason, the forbearance of

an action brought to enforce it, is a sufficient con-

sideration for a promise (g-). And a fortiori, where

(y) Longridge y. Dorville, 5 B. & A. 117; Stracey v. Banle of

England, 6 Bing. 754.

claim.
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the right is not doubtful, but the amount of the

claim only is disputed, an agreement for the settle-

ment of all disputes upon the payment of a definite

but smaller sum than that claimed is held to be

founded upon sufficient consideration (A).] -

Trust a con- Again, it has been decided, that, if I entrust a

man to do some act for me, although I am to pay

him nothing for performing it, still the mere trust

which I repose in him is a consideration for a pro-

mise on his part to conduct himself faithfully in

the performance of it {i). Nay, so far do the cases

on this subject go, that it is settled that not only

is the reposal of such trust a sufficient considera-

tion for an express promise on the part of the per-

son in whom it is reposed to conduct himself faith-

fully in the performance of it; but the law, even

in the absence of an express promise, implies one

that he will not be guilty of gross negligence.

This was the point decided in the famous case of

Coggs V. Bernard (J).

[In this case Bernard had undertaken safely and

securely to take up several hogsheads of brandy

from one cellar, and safely and securely to lay them

(A) Edwards v. Baugh, 11 v. Glynn, 2 M. & W. 143;

M. & W. 641; Wilkinson v. Bainhridge v. Firmston, ante,

Byers, 1 A. & E. 113; Lie- p. 94.

wellyn v. Llewellyn, 3 D. & L. (j) 2 Ld. Kaym. 909. See

318. Gladwell v, Steggall, 5 Bing.

(j) See Whitehead v. Gree-. N. C. 733.

tham, 2 Bing. 464; Shillibeer
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down again in another ; and he was held bound by

that undertaking, and responsible for damage sus-

tained by them in the removal. The reason is,

said Mr. Justice Oould, the particular trust reposed

in the defendant, to which he has concurred by his

assumption, and in executing which he has mis-

carried by his neglect. If goods are deposited

with a friend, and are stolen from him, no action

will lie. But there wiU be a difference in that case

upon the evidence how the matter appears. If

they are stolen by reason of a gross neglect in the

bailee, the trust will not save him from an action;

otherwise, if there be no gross neglect. But, if a

man takes upon him expressly to do such a fact

safely and securely, if the thing comes to any

damage by his miscarriage, an action will lie against

him.]

And on this point of the law it is that the cele- Remunerated

brated distinction occurs between remunerated and neratedagents.

unremunerated agents; from the former of whom
the law implies a promise that they will act with

reasonable diligence; from the latter, only that

they will not be guilty of gross negligence. [Thus,

where a stage coachman received a parcel to

carry gratis, and it was lost upon the road. Lord

Tenterden directed the jury to consider whether

there was great negligence on the coachman's

part {k). And where the declaration stated, that,

in consideration that the plaintiff, at the de-

{k) BeoMchamp v. Powley, 1 M. & Rob. 38.
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fendant's request, would employ him to lay out

1400Z. on the purchase of an annuity, the defend-

ant promised to perform his duty in the premises,

yet did not do so, but laid it out in the purchase

of an annuity on the personal security of insol-

vent persons, the Court arrested the judgment,

on the ground that the defendant was a particular

agent, and was not charged with having acted

negligently or dishonestly (Z).J There is another

equally remarkable distinction, namely, that a re-

munerated agent may be compelled to enter upon

the performance of his trust, or at least made lia-

ble in damages if he neglect to do so ; whereas an

unremunerated agent cannot, although, as we have

seen, he may be liable for misconduct in the per-

formance of it. [The latter part of this proposi-

tion is fully explained in the great case of Coggs

v. Bernard above quoted. The difference is, said

Mr. Justice Powell, between being obliged to do

the thing and answering for things which he had

taken into his custody upon such an undertaking.

An action will not lie for not doing the thing/or want

of a stifficient consideration, but yet, if the bailee will

take the goods into his custody, he shall be answer-

able for them, for the taking the goods into his

custody is his own act. It is aiso remarkably il-

lustrated in the well-known case of Elsee v. Gat-

ward (m), where one count of the declaration, stat-

(l) Dartnall v. Howard, 4 kins, 2 A. & E. 256.

B. & C. 345; Doorman v. Jen- (m) 5 T. R. 143.
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ing that the plaintilF retained the defendant, a

carpenter, to repair a house before a given day,

that the defendant accepted the retainer but did

not perform the work within the time, whereby the

walls of the plaintiff's house were damaged, was

held to be insufficient, as not shewing any consi-

deration ; but another count, stating that the plain-

tiff, being possessed of some old materials, retained

the defendant to perform the carpenter's work on

certain buildings of the plaintiff, and to use those

old materials, but that the defendant, instead of

using them, made use of new ones, thereby in-

creasing the expense, was held good, as it appear-

ed that the defendant had entered on the perform-

ance of the work.]

Again, if one man is compelled to do that which where one
man is com-

another man ought to have done and was compella- peiied to do

. rf • •
-I

• what another
ble to do, that is a suifacient consideration to sup- ought to have

port a promise by the former to indemnify him.

Such is the common case of a surety, who has been

compelled to pay a demand made against the prin-

cipal, and who, as we know, is entitled to bring an

action of assumpsit to recover an indemnity. [And

such is also the case of an indorser of a bill, who,

on account of the acceptor's default in not paying

the bill when due, is compelled by the holder to

pay him the amount. The indorser may sue the

acceptor to recover an indemnity (ji). In like man-

ner, if one of several joint contractors, not being

{n) Pownall v. Ferrand, 6 B. & C. 439.

done.
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partners, (whose fights inter se are not at common

law ever decided), has been compelled to pay, or in

pursuance of his legal obligation has paid, the whole

of their common liability, he is entitled to recover

from each of them his proportional share (o). An

instructive example of the same rule is afforded by

the case of Sutton y. Tatham {p), in which^ a stock-

broker having entered into a contract for the sale

of stock, which was not fulfilled by his principal,

and similar stock having been thereupon purchas-

ed at a higher price by the broker of the pur-

chaser, the seller's broker, in obedience to a rule

of the Stock lixchange, paid the difference, and

also the commission of the purchaser's broker, it

was held that he might recover from his principal

the amount of such payments, by shewing that it

was compulsory upon him to make them. These

examples seem sufficient to explain the nature of

the species of consideration now before us {q).'\

I might cite a multitude of other cases in which

questions have arisen as to the sufficiency of the

consideration; but I think that the instances I

have already given are sufficient for the purpose I

had in view, which was, to illustrate the generial

nature of the questions which arise on the suffi-

ciency of a consideration to support a promise.

(o) Holmes v. tVilliamson, 6 {p) 10 A. & E. 27; Pawle

M. & S. 158; Prior v. Hem- v. Gunn, 4 Bing. N. C. 445.

brow, 8 M. & W. 873; Pitt v. (q) Toussaint v. Martinnant,

Purssord, 8 M. &W. 538; Ba- 2 T. B. 100; Fisher v. Fal-

tardv, Hawes, 22 L, J. (Q. B.) lowes, 5 Esp. 171; Jeffreys v.

443. Gurr, 2 B. & Ad. 833.
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There is, however, one thing more to be ob- Executed and

served, and that is, the distinction between exe- aMeratioL!
°

cuted and executory considerations. Now, with re^

gard to the meaning of these words, which you

will continually hear used in legal arguments, it is

this:—an executed consideration is one which has

already taken place, an executory consideration one

which is to take place,—one is past, the other /e^-

ture. Thus, if A. delivered goods to B. yesterday,

and B. makes a promise to-day in consideration

of that delivery, this promise is said to be founded

upon an executed consideration, because the deli-

very of the goods is past and over. But, if it be

agreed that A. shall deliver goods to B. to-morrow,

and that B. shall, in consideration, do something

for A., here is an executory consideration, because

the delivery of the goods has not yet taken

place. And so, whenever, at the time of making

a promise, the consideration on which it is found-

ed is past, the consideration is said to be executed;

whenever the consideration is future, it is said to

be executory.

Now, between executed and executory, or, in An executed

,
consideration

other words, between past and juture consider- must be sup-

ations, the law makes this distinction, namely, that previous re-

an executed consideration must be founded on a
"^"^^

'

previous request; an executory one need not, or,

to speak more correctly, its very terms imply a

request. [For, if A. promise to remunerate B.,

in consideration that B. will perform something
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Specified, that amounts to a request to B. to per-

form the act for which he is to be remunerated (/•).]

For instance {s), Bate's servant was arrested and

sent to prison, and Hunt became b9,il for him, and

procured his Uberation, after which the master

promised Hunt to save him harmless. Hunt was

obhged to pay the servant's debt, and brought an

action against Bate upon his promise to indemnify

him; but the Court held that it would not lie.

" For," said the Judges, " the master did never

make request to the plaintiff to do so much, but he

did it of his own head." But, the report goes on

to say, " in another action brought on a promise of

twenty pounds made to the plaintiff by the defend-

ant, in consideration that the plaintiff," at the spe-

cial instance of the defendant, had taken to wife

the cousin of the defendant, that was a " good

cause of action, though the marriage was executed

and past before the undertaking and promise, be-

cause the marriage ensued at the request of the de-

fendant."

These two cases clearly illustrate the distinction

between an executed consideration moved by a pre-

vious request, which will support a promise, and

an executed consideration not moved by a pre-

vious request, which will not support a promise.

You will find the same distinction clearly explained

in Lampleighv. Brathwaite{t), [where the Court said

(r) 1 Smith L. C. YO, note. in Eastwood v. Kenyon, II A.

(s) Hunt V. Bate, Dyer 272. & E. 438.

(f) Hob. 105. See Judgment
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" a mere voluntary courtesy will not have a consi-

deration to uphold an assumpsit. But if that cour-

tesy were moved by a suit or request of the party

who gives the assumpsit, it will bind ; for the pro-

mise, though it follows, yet it is not naked, but cou-

ples itself with the suit before, and the merits of the

party procured by that suit, which is the difference."]

But here arises another distinction, and it is the where the

last to which I shall refer upon this subject; but queXis^m-

this is a distinction to which it is absolutely neces- ^ ^* '

sary to refer, in order that you may not be misled

by what I have already stated. There being the

rule I have just stated regarding executed considera-

tions, namely, that an executed consideration must

have arisen from a previous request by the person

promising, in order that it may be sufficient to sup-

port the promise, there are certain classes of cases

in which this previous request is implied, and need

not be expressly proved by the person to whom
the promise is given. Now the cases in which a

previous request is implied are as follow :
—

First, the case which I have already stated, in Compulsory
payments.

which one man is compelled to do that which another

ought to have done and was compellable to do. In

this case, the consideration is an executed one, for

the thing must have been done before any promise

can be made to reimburse the person who has done

it; but, though the consideration is executed, the

law implies the request. And therefore in this case

an action may be brought for indemnity without
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proving any express request on the part of the de-

fendant (m), [In addition to the examples already

given, the case of Exall v. Partridge Qc) is well cal-

culated to set this matter in a clear hght. There

the defendant was tenant of certain premises, and

under covenant to pay rent to the landlord for

them. Having neglected to pay the rent, the goods

of a stranger to the contract between the landlord

and tenant, which were upon the premises of the

latter, were distrained by the landlord for the rent

arrear, and it was held that he might sue the tenant

for the money which he had paid, in order to re-

deem his goods; although it is obvious, from the

state of the facts, that no request that he should do

so had in fact been made by the tenant. In Gris-

sell V. Robinson (y), the plaintiffs had contracted to

grant the defendant a lease; the lease was prepared

by their solicitor and executed. It is the general

practice for the lessor's solicitor to prepare the lease,

and for the lessee to pay the solicitor; the lessee

having refused so to do, the lessors paid him, as

they might have been compelled to do ; and the

Court decided that an action was maintainable by

them for money paid at the lessee's request (s).J

The promise I must further observe upon this class of cases,
18 a so imp le

, ^^^ ^^^^ upou the uext, that, not only is the request

(«) See judgment of Queen's (y) 3 Bing. N. C. 10.

Bench in Batard v. Hawes, 22 («) Jeffreys v. Gurr, 2 B. &
L. J. (Q. B.) 443. Ad. 833; Pownal v. Ferrand,

{x) 8 T. R. 308. 6 B. & C. 439.
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implied, but the promise also; for if, to put an ex- Request im-

_
plied from

ample, A. is indebted to B. in a cei'tain sum of subsequent
adoption of

money, and C. is his surety ; if C be compelled the considera-

. 1 ^ 1 • tion.

to pay, not only is a request by A. to do so im-

plied by law, but a promise by him to indemnify

C. is also implied. And, in an action brought by

C. to enforce the indemnity, he need prove no ex-

press promise, no express request, but simply that

A. was indebted to B., and that he, C, as A.'s

surety, was compelled to pay that debt (a). [For

an example of this, you may take the common case

of an accommodation acceptor or indorser, who,

as soon as he has been obliged to pay the money,

may maintain an action against the person for

whose accommodation he accepted or indorsed (6). j

Secondly, where the person who is sousrht to be Request im-
^ ^ *

plied from

charged adopts and takes advantage of\he benefit subsequent

of the consideration. Suppose, for instance. A, consideration.

purchases goods for B. without his sanction, B.

may, if he think fit, repudiate the whole transac-

tion; but if, instead of doing so, he receive the

goods and take possession of them, the law will

imply a request from him to A. to purchase them,

and will also imply a promise by him to repay A.,

and he will be liable in an action of assumpsit for

money paid to his use, founded on that implied

promise. [The cases where goods have been sup-

(a) Pawle V. Gunn, 4 Bing. (6) Driver v. Burton. 21 L.

N. C. 448. J. (Q. B.) 157.

I
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Goods suppli-

ed to children.

Voluntary per-
formance of

acts compul-
sory on others.

plied to children without the knowledge or express

request of the father, are illustrations of this rule.

Even where the goods supplied are necessaries,

some recognition amounting to adoption is requi-

site, in order to render the father liable, and to

support the implied request and promise ; in such

case it is sufficient that the father should have

seen them worn by the child without objection (c).]

See 1 Wms. Saund. 264, note 1, where you may,

if you please, find a great deal of valuable inform-

ation upon the whole subject of which I am now
treating.

The third case, in which a request is implied, is

that in which a person does, without compulsion,

that which the person sought to be charged was

compellable by law to do. Suppose, for instance,

A. owe B. 50L, and C. pays it: now here, if ^.

promise to repay C, it will be implied that the

payment by C. was made at his request (d). But,

in this class of cases, you will observe, though the

request is implied where there is a promise, yet

the promise must be express, for the law will not

imply one, as in the two last cases (e) : thus, if A.

is B.'s surety, and is forced to pay his debt, the

law implies a request to pay it, and a promise to

repay. If he be not B.'s surety, but pays it of

(c) Law V. Wilkin, 6 A. &
E. 718. Sec Mortimore v.

Wright, 6 M. & W. 482.

{d) Wiiij) V. Mill, 1 B. &

Aid. 104.

(e) Athins v. Banwell, 2 East,

.505.
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his own accord, the law implies neither promise

nor request, for a man cannot make me his debtor

by paying money for me against my will. Yet,

even in this case, if B. expressly promise to repay

it, a request by him to pay it is implied, for it is a

maxim that omnis ratihabitio retrotrahitur et man-

date sequiparatur.

In the three cases I have just put the law im-

plies a request, on the part of the person sought

to be charged, to do that which is relied on as the

consideration for the promise upon which it is

sought to charge him.

[These implied requests, and also the implied

promises just mentioned, are presumptions of law,

of the class known as presumptiones juris et de jure,

which are absolute and conclusive. Any law or

rule of law consists in nothing more than the con-

necting of certain consequences with particular

defined predicaments of fact. When, therefore,

the law presumes or infers any fact to which a

legal consequence is annexed from any defined

predicament of facts, it in effect indirectly annexes

to that predicament the legal consequence which

belongs to the fact presumed. Consequently, the

nature and effect of the presumption or impUca-

tion here made is to annex a legal consequence to

the fact on which the presumption is founded, de-

claring that wherever the considerations to which

they apply exist, the same consequence shall en-

sue as if they were moved by the request of the

i2
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Promise to re-

pay the volun-
tary discharge
of a mora) ob-
ligatiou.

proraiser and followed by his promise ; and their

object mainly is, by thus supplying the request

or promise or both of them, to gain the advantage

of arranging these cases in the same class with

many others which much resemble them, but in

which the request and the promise were actually

made. In the cases where these presumptions are

made, it will be observed that the facts presumed

are altogether immaterial ; but the consequence is,

that justice is effectually done.]

There is a fourth class of cases, in which the

consideration relied on has been that one man has

done for another something which that other,

though not legally, is morally bound to do. In

such cases it is clear, that, if there be no express

promise to remunerate him, remuneration cannot

be enforced. But it has been made a great ques-

tion, and has been frequently discussed, whether,

even if there be an express promise, any request

can be implied in order to support the considera-

tion. On this question, which is but a branch of

one which has been often the subject of anxious

consideration, namely, in what cases a moral obli-

gation is a sufficient consideration to support a

promise, it is worth while to read the cases

cited in the note (/). [But it may be considered

as now settled, that a merely moral consideration

(/) Lee V. Muggeridge, 5 Wennall v. Adney, .3 B. & P.

Taunt. 36; Atkins v. Banwell, 247.

2 East, 505; and the note to
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will not support a promise (g). A mere moral

consideration has been said by high authority to

be nothing in law (A).J "A subsequent express

promise/' said Tindal, C. J., " will not convert into a

debt that which of itself was not a legal debt" (i).

And it was laid down by the Court of Queen's

Bench, in an elaborate judgment in the case oilEast-

wood V. Kenyan (j), that "An express promise can

only revive a precedent good consideration, which

might have been enforced at law through the

medium of an implied promise, had it not been

suspended by some positive rule of law, but can

give no original cause of action, if the obligation

on which it is founded never could have been

enforced at law, though not barred by any legal

maxim or statute provision " (k).

I have now said what I intended to say vdth re-

gard to the sufficiency of the consideration, and the

result may be thus summed up :

—

Any advantage to the person promising, or

damage, inconvenience, liability, or charge to the

person to whom the promise is made, constitutes

a sufficient consideration to uphold a promise;

but, if that consideration be executed, that is, if.

(<;) Monhman v. Sheperdson, (i) Kaye v. Button, 7 M. &

11 A. & E. 415; Beaumont v. Gr. 807.

Reeve, 8 Q. B. 483. U) H A. & E. 438.

[h) Jenninc/s v. Brown, 9 M. (k) See remarks of Lord Den^

& W. 501. man, C. J., ante, p. 87.



118 EXECUTED CONSIDERATIONS.

at the time of making the promise, that which is

to be the consideration for it has already taken

place, in such case there must have been a request

by the person promising, in order to render such

a consideration sufficient. If an express requeM

can be shewn, there can be no difficulty; but, if

not, the law will imply one in certain cases, and

those cases are

—

1st. Where the consideration consists in the

person to whom the promise is made being

compelled to do that which the person mak-

ing it ought to have done, and was compella-

ble to do.

2ndly. Where the consideration consists in

something the benefit of which the person

promising' has accepted and enjoyed.

3rdly. Where the consideration consists in the

person to whom the promise is made having

voluntarily done that which the person pro-

mising ought to have done, and was com-

pellable to do (and in this third case the

promise must be an express one, whereas in

the two former the law implies it as well as

the request).

[The remaining part of a contract is the pro-

mise, as to which the law in general leaves to the

will of the parties this part of their mutual ar-

rangement. Indeed, this has almost been said

already in other words ; for, where it is laid down
that the law will not weigh the adequacy of the
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consideration (/), it is implied that it will not

weigh that of the promise. The law, however,

will no more enforce an illegal promise than an

illegal consideration; and in cases of executed

contracts there is a rule of law which is well

worthy of attention. It is, that where the law

implies a certain promise from a consideration

executed—that consideration will not support any

other promise than the one which the law im-

plies (m). It is not difficult to see that this rule,

results from the principle which requires that

every promise should be supported by a considera-

tion ; for, when the consideration in question is one

from which the law implies a certain promise, that

promise evidently exhausts the consideration, and

there is nothing left to support any other promise.

Such promise, however expressly made, is conse-

quently nudum pactum. Thus, it has been de-

cided (n), that an account stated and a sum there-

upon found to be due to the plaintiff, from which

the law implies a promise to pay in prsesenti, will

not support a promise to pay in futuro ; and each

of the Judges (o) said, that, in order to render the

promiser hable to. pay on a future day, there

ought to be some new consideration. Similar in

{I) Ante, p. 92. & W. 249, Smith L. C., 3rd

(w) Elderton v. Emmens, 5 ed., 70, c.

C. B. 160, in Excheqiier (o) Lord ^Knyer, C.B., and

Chamber. Farke, Alderson, and Maule,

(b) Hopkins V. Logan, 5 M. Barons.
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principle to thie instance just mentioned is the case,

where one, having become tenant to another of a

farm, undertook to make a certain quantity of

fallow, to spend 60/. worth of manure yearly

thereon, and to keep the buildings in repair; an

undertaking which was considered unavailable in

law, because no other consideration existed but

the fact that the relation of landlord and tenant

had been created between the parties, and the

obligations sought to be enforced are not implied

by law from that mere fact ( jo). The promise, as

the Court of Exchequer said in a subsequent and

closely analogous case {q), is laid more largely than

the law will imply from such a relation.

Another instance of the same principle, drawn

from a different class of cases, is afforded by the

case ofRoscorla v. Thomas (r), in which the declara-

tion, having alleged that the plaintiff had bought a

horse of the defendant at a certain price, the de-

fendant promised that it did not exceed five years

old, and was sound and free from vice ; and the

plaintiff having obtained a verdict, the Court

arrested the judgment, because the only promise

which could be implied from the consideration

was to deliver the horse upon request ; and there-

fore, however expressly the promise alleged might

{p) Broivn V. Crump, 1 & W. 458 ; Jackson v. Cobbin,

Marsh. 567. 8 M. & W. 790.

(q) Granger v. Collins, 6 M. (?) .3 Q. B. 234.



cou-

tracts.

EXECUTED CONTRACTS. 121

have been made, the consideration would not sup-

port it.]

Proceeding in the order in which I stated to you iiiegid

that it was my intention to proceed, the next sub-

ject at which we arrive is, the effect of illegality

upon the contract. And, upon this subject, I have

already said generally, that every contract, be it by

deed or be it without deed, is void if it stipulate for

the performance of an illegal act, or if it be founded

upon an illegal consideration. Ex turpi causa non

oritur actio is the maxim of our, as well as of the

civil law. A deed, for the purpose of charging

the maker, requires, as we have seen, no considera-

tion at all to support it; but an illegal consideration

is worse than none, and if it be founded upon such

a one, it will be void, nor will the rules relating to

estoppel prevent the party from setting that defence

up. A simple contract requires, as we have seen,

a consideration to support it. If the consideration

be illegal, it is a fortiori void ; nor will rules which

I endeavoured to explain regarding the inadmissi-

bility of parol evidence to contradict a writing pre-

vent that defence from being set up where the ille-

gality does not appear on the face of the instrument,

any more than the doctrine of estoppel will avail to

prevent inquiry into the true consideration for a

deed. Parties cannot deceive the law by the form

of their contracts : and, as an illegality in the con-

sideration is fatal, so, and upon the very same

grounds, is one in the promise. " You shall not,"
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says the L. C. J. in Collins v. Blantern («), " stipu-

late for iniquity."

If the Consideration be legal, a promise to do

several acts, some illegal and some legal, renders

the contract valid quoad the legal acts (f) ; but if

any part of the consideration be illegal the whole

contract fails.

^rffajk
*^ °^ Now illegality is of two sorts : it exists at common

law, or is created by some statute.

Contracts iUe- A Contract illegal at common law is so on one of
gal at common

i • i 7 • • 7
law. three grounds : either because it violates morality;

or because it is opposed to public policy ; or because

it is tainted with fraud.

Immoral Qf the first class, those namely which are void
contracts.

because they violate the principles of morality, you

will find an example in the case ofFores v. Johnes{u),

in which Mr. Justice Lawrence held, that a print-

seller could not recover the price of libellous pub^

lications which he had sold and delivered to the

defendant. " For prints," said his Lordship, " whose

objects are general satire or ridicule of prevailing

fashions or manners, I think the plaintiff may re-

cover ; but I cannot permit him to do so for such

whose tendency is immoral, nor for such as are

libels on individuals, and for which the plaintiff

might be rendered criminally answerable for a

libel."

(s) 2 Wils. 341. See ante, (/) Ante, p. 16.

p. 13, where this subject is {u) 4 Esp. 97.

partially treated of.
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[For this reason the printer of an immoral and

hbellous work cannot maintain an action for the

price of his labour against the publisher who em-

ployed him. " I have no hesitation/' said Best,

C. J., " in declaring that no person who has con-

tributed his assistance to the publication of such a

work can recover in a Court of justice any com-

pensation for the labour so bestowed. The person

who lends himself to the violation of the pubhc

morals and laws of the country, shall not have the

assistance of those laws to carry into execution such

a purpose. It would be strange if a man could be

fined and imprisoned for doing that for which he

could maintain an action at law. Every one who
gives his aid to such a work, though as a servant,

is responsible for the mischief of it" (x). Upon these

and similar reasonings, it has been held, that the

first publisher of a libellous or immoral work can-

not maintain an action against any person for pub-

lishing a pirated edition {y). Nor will a Court of

equity restrain the piracy on the application of the

author or publisher, the general rule being, that

equity will not give rehef of this kind except where

a Com-t of law gives damages {z).

The greater number of examples of the applica-

tion of this rule afforded by the books is, where illi-

cit cohabitation or seduction have been brought for-

{x) Poplett V. Stockdale, R. B. & C. 173.

& M. 337. (z) Walcot v. Walker, 7

(«/) Stockdale v. Onwliyu, 6 Ves. 1.
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ward as the consideration of the contract. These, if

intended to be future, are illegal considerations (a)

;

if already past, they are, as formerly, explained, no

consideration at all (b). Even the supplying lodgings

or clothing to a prostitute for the purpose of ena-

bling her to carry on her practices is illegal, and

the creditor cannot recover the price (c).J

Contracts con- Next, with regard to the second class, those

lip poTicy.^'^ namely which are void as contravening public

policy. It might perhaps have been more simple

to have ranked this and the former as one and the

same class, since it is obvious, that, wherever a con-

tract has an immoral tendency, there it is opposed

to public policy, and the only reason for dividing

them into two classes is, that there are some con-

tracts which involve no offence against the laws of-

morality, and nevertheless are opposed to public

policy ; such, for instance, are contracts in general

restraint of trade.

Contracts in There sccms to be nothing obviously immoral in
restraint of ...
trade. a man s promismg or covenanting not to carry on

his trade within the limits of England. Neverthe-

less, such a covenant or promise is totally void. This

was decided so long ago as in the reign of Henry
V. ; in the Year-Book of the 2nd year of which reigu,

fol. 5, a bond restraining a weaver from exercising

(a) Walker v. Perkins, 3 (c) Girardy v. Richardson,

Burr. 1568. 1 Esp. 13; Jennings v. Throg-

{b) Bridges v. Fisher, 23 L. morton, R. & M. 251; Boury
J. (Q. B.) 276. V. Bennet, 1 CamiJ. 348.
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his trade was held void : and Judge Hull flew into

such a passion at the sight of it, that he swore on the

bench, and threatened to send the obligee to prison

till he had paid a fine to the King; upon which

Lord Macclesfield observes, in Mitchell v. Rey-

nolds (d), " that he could not but approve of the

indignation the judge expressed, though not his

manner of expressing it." Accordingly, such con-

tracts were declared to be void in that case, and

have ever since been held void.

" The law," said Mr. Justice Best, in Homer v.

Ashford (e), " will not allow or permit any one to re-

strain a person from doing what his own interest

and the public welfare require that he should do.

Any deed, therefore, by which a person binds him-

self not to employ his talents, his industry, or his

capital, in any useful undertaking in the kingdom,

is void.

But here arises a distinction, which was first Partial re-

n r 7/»77* 1 1 straints of

established by Lord Macclesjield, m the cele- trade are legal.

brated case of Mitchell v. Reynolds, before men-

tioned, which has ever since been upheld. It is,

that, though a contract in general restraint of

trade is void, one in partial restraint of trade may

be upheld; provided the restraint be reasonable,

and provided the contract be founded upon a con-

sideration. "It may often happen," continued

{d) 1 P. Wms. 181; Gun- Willes, 328.

makers' Company v. Fell, (e) 3 Bing. 328.



126 ILLEGAL CONTRACTS.

Lord Wynford, then Mr. Justice Best, at the

place which I have just cited, " that individual in-

terest and general convenience render engage-

ments not to carry on trade or act in a profession

at a particular place, proper." "Contracts for

the partial restraint of trade are upheld," said the

Court of Exchequer in Mallan v. May (/), " not

because they are advantageous to the individual

with whom the contract is made, and a sacrifice

pro tanto of the right» of the community, but be-

cause it is for the benefit of the public at large

that they should be enforced. Many of these

partial restraints on trade are perfectly consistent

with public convenience and the general interest,

and have been supported ; such is the case of the

disposing of a shop in a particular place, with a

contract on the part of the vendor not to carry on

a trade in the same place. It is in effect the sale

of a goodwill, and offers an encouragement to

trade, by allowing a party to dispose of all the

fruits of his industry {g). And such is the class

of cases of much more frequent occurrence, and

to which this present case belongs, of a tradesman,

manufacturer, or professional man taking a ser-

vant or clerk into his service, with a contract that

he will not carry on the same trade or profession

(/) 11 M. & W. 653. Cro. Jac. 596 ; Jelliott v. Broad,

{(/) Prugnell v. Grosse, Al- Noy, 98.

leyn, 67; Broad v. Jollyjfe,
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within certain limits. In such a case the public

derives an advantage in the unrestrained choice

which such a stipulation gives to the employer of

able assistants, and the security it affords that the

master will not withhold from the servant instruc-

tion in the secrets of his trade, and the communi-

cation of his own skill and experience, from the

fear of his afterwards having a rival in the same

business."

[Examples of what are considered partial re-

straints of trade are numerous in the books ; they

are usually partial in respect of time, as not to

exercise it for a specified period; or in respect

of space, as not to trade within a given dis-

trict; and in the very instructive case of Gale v.

Reed(Ji), the contract was not to trade with a certain

class of persons in the mode specified, provided the

other party traded with them therein. The de-

fendant covenanted not to exercise the business

of a ropemaker during his life except on Govern-

ment contracts, and to employ the plaintiffs ex-

clusively to make all the cordage which should

be ordered of him by his connexion. The plain-

tiffs were to allow him 2.v. per cwt. on the cordage

made by them for such of his connexion whose

debts should turn out to be good, but were not

to be compelled to farnish goods to any whom

they were not willing to trust. The Court con-

{h) 8 East, 80.
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sidered that the defendant was not prevented from

supplying those of his connexion whom the plain-

tiffs rejected, and consequently that the restraint

to follow his trade was partial only. The case

of Chesman v. Nainby, decided in the House of

Lords upon writ of error {i), in which the agree-

ment was, not to carry on the trade of a linendraper

within half a mile of the place where the party

was to serve as assistant ; that of Bunn v. Guy (k),

where it was, that one attorney in London selling

his business to others should not practise as an

attorney within London, or 150 miles thereof;

and that of Proctor v. Sargeant (J), where the ser-

vant of a cowkeeper in London engaged not to

carry on the same trade as his master within five

miles for twenty-four months after the determina-

tion of his service,—are very important cases, and,

together with the great case oi Mitchells. Reynolds,

before mentioned, and Mr. Smith's note thereon,

should be carefully studied.]

Indeed, nothing, as you must be well aware,

can be more common upon a dissolution of part-

nership, than for the retiring partner to covenant

that he will not set up the same trade within a

certain distance to the injury of the continuing

But they must partner. Bat these restraints must, in order to
be reasonable.

be upheld, be reasonable; that is, a greater restric-

(«)2Str.739;3P.ro.P.C.349. v. Howe, 3 Beav. 383.

{k) 4 East, 190; Whittakcr (/) 2 M. & Gr. 20.
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tion must not be wantonly imposed than can be

necessary for the protection intended.

[In Horner v. Graves (m), 100 miles from the

place where a dentist carried on business was

considered an unreasonable space from which to

exclude an assistant and pupil from practising

the same profession after his service was deter-

mined and his instruction completed. "We do

not see/' said Tindal, C. J., in delivering the

judgment of the Court of Common Pleas, " how
a better test can be applied to the question, whe-

ther reasonable or not, than by considering whe-

ther the restraint is such only as to afford a fair

protection to the interests of the party. What-

ever restraint is larger than the necessary protec-

tion of the party can be of no benefit to either, it

can only be oppressive, and, if oppressive, it is in

the eye of the law unreasonable. Whatever is

injurious to the interests of the public is void, on

the grounds of public policy. In the case often

referred to {Mitchell v. Beynolds), Lord Chief Jus-

tice Parker says, a restraint to carry on a trade

throughout the kingdom must be void; a restraint

to carry it on in a particular place is good ; which

are rather instances or examples than limits of the

apphcation of the rule, which can only be at last

what is a reasonable restraint with reference to the

particular case. In that case the plaintiff had

(m) 7 Bing. 735.

K
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assigned to the defendant the lease of a house in

the parish of A. for five years, and the defendant

entered into a bond conditioned that he would

not exercise the trade of a baker within that

parish diu"ing that term; and the restraint was

held good, because not unreasonable either as to

the time or distance, and not larger than might

be necessary for the protection of the plaintiff in

his established trade. No certain precise boun-

dary can be laid down within which the restraint

would be reasonable and beyond which excessive.

In Davis v. Mason (ri), where a surgeon had re-

strained himself not to practise within ten miles

of the plaintiff's residence, the restraint was held

reasonable. In one of the cases referred to by

the plaintiff, 150 miles was considered as not an

unreasonable restraint, where an attorney had

bought the business of another who had retired

from the profession. But it is obvious, that the

profession of an attorney requires a limit of a

much larger range, as so much may be carried on

by correspondents or by agents. And, unless the

case was such that the restraint was plainly and

obviously unnecessary, the Court would not feel

justified in interfering. It is to be remembered,

however, that contracts in restraint of trade are in

themselves, if nothing more appears to shew them

reasonable, bad in the eye of the law ; and upon

(n) 5 T. R. llSj
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the bare inspection of this deed, it must strike the

mind of every man that a circle round York traced

with the distance of one hundred miles incloses

a much larger space than can be necessary for

the plaintiff's protection." A fortiori, where

the plaintiff, a coal merchant in London, had

taken the defendant in4o his service as town

traveller and collecting clerk, and the defendant

agreed that he would not, within two years after leav-

ing the plaintiff's service, s^ilicit or sell to any cus-

tomer of the plaintiff, and would not follow or be

employed in the business of a coal merchant for nine

months after he should have left the employment

of the plaintiff, the contract was decided to be void,

as a restraint of trade unlimited in point of space (o).

" I cannot express," said Parke, B., in this case,

" the rule on this subject better than has been

done by Tindal, C. J., in giving the judgment of the

Court of Exchequer Chamber in Hitchcock v.

Coker {p), where he says, we agree in the general

principle adopted by the Court of Queen's Bench,

that, where the restraint of a party from carrying on

a trade is larger and wider than the protection of

the party with whom the contract is made can pos-

sibly require, such restraint must be considered

as unreasonable in law, and the contract that would

enforce it must be therefore void. Now a restraint

prohibiting a party from carrying on trade within

(o) Ward v. Byrne, 5 M, & W. 548. {p) 6 A. & E. 454.

k2
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certain limits of space would be good, and a con-

tract entered into for the purpose of enforcing such

an agreement as that would be valid ; and the limit

of the space is that which, according to the trade

he carries on, is necessary for the protection of

the party with whom the contract is made." The

cases upon this branch of the subject are reviewed

by the Court of Exchequer in the great case of

Mallan v. May, before mentioned ; and it may be

convenient to the student to subjoin the brief ob-

servations made upon them by that Court in giving

judgment (g)
:

—

" Applying this rule and referring to the analo-

gous authorities, it appears to us, that, for such a

profession as that of a dentist, the limit of London

is not too large. In Davis v. Mason (r) Thetford

and ten miles round, in Hayward v. Young {s)

twenty miles round a place, were held reasonable

limits in the case of a surgeon ; in that ofan attorney,

London and one hundred and fifty miles round, in

Bunn V. Guy{t ) ; and in Proctor v. Sargent (u), five

miles from Northampton Square in the coimty of

Middlesex, was held reasonable in the case of a,

milkman. And it makes no difference, in our opin-

ion, that it appears on the face of this record that

London contains a million of inhabitants. We doubt,

indeed, whether the comparative populousness of

(q) 11 M. & W. 667. (t) 4 East, 190.

(r) 5 T. R. 118. («) 2 M. & Gr. 20.

(«) 2 Chit. 407.
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particular districts ought to enter into consider-

ation at all ; if it did, it would be difficult to exclude

others, such as the number of men of the same

profession, the habits of the people in that neigh-

bourhood, and other matters of a fluctuating and

uncertain character, which would produce great

difficulty and embarrassment in determining such

a question."

Upon this principle, a covenant not at any time

to carry on the business of a butcher within five

miles of the place where the covenantor carried it

on, before his sale of the business to the cove-

nantee, has been supported as not unreasonable

either in respect of time or distance (v). And in

the very recent and important case of Tallis v. Tal-

lis (x), the Court of Queen's Bench declared, that

any covenant is valid unless it plainly appear that

a restriction is imposed by it beyond what the in-

terest of the covenantee requires.]

Further, contracts in restraint of trade must, in Mustbefound-
t , ^ IIP 11 • ^ , edon consider-

order to be good, be lounded on a consideration, ation.

even although it be made by deed. [" Where one

agrees," said Lord Lyndhurst in a remarkable case

which is well worthy ofattention (y), "with another

to employ him, and the latter agrees not to work

for any third person, such agreement is a partial

restraint of trade, and must be supported by an

{v) Elves V. Crofts, 10 C. 22 L. J. (Q. B.) 185.

B. 241. («/) Young v. Timmins, 1 C.

{x) I Ell. & B. 391, S. C. ; & J. 339.
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adequate consideration." Thus, in the case oi Hut'

ton V. Parker {z), it was held most clearly by the

Court of Queen's Bench, that in an action on a bond

given by the defendant not to enter into the service

of any other than the plaintiff within ten miles of

the town of Sheffield, some consideration must be

shewn on the declaration, in order to make it good;

and the Court refused to presume one. But where

an artisan agreed with manufacturers to serve for

seven years, and not work for any other without

leave; that in times ofdepression of trade he should

be paid part only ofhis wages, but if ill, another was

to be employed in his room; and that they should

pay him wages aAd house rent, but be at liberty

to dismiss him on a month's notice : the Court, think-

ing that the manufacturers were bound to employ

him for seven years, subject to their power of dis-

missal, held that there was a good consideration

for the artisan's promise to serve them exclusive-

ly(«).J ,

Adequacy of It was at one time thought, that the Courts would

enter into the question of the adequacy of this con-

sideration, and would hold the contract void if the

consideration were inadequate. However, it has

lately been decided in the Exchequer Chamber (6),

(a) 7 Dowl. 739. (6) Mallan v. May, 11 M.
(a) PilMngton v. Scott, 15 & W. 653, 13 M. & W. 511;

M. &W. 657; Sainter V. Fer- Price v. Green, 13 M. & W.
guson, 7 C. B. 716. See 1 695; Green\. Price, \Q M. &
Smith L. C. 183. W. 346.
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after great consideration, that the question of ade-

quacy or inadequacy cannot be entertained, but that

the parties must judge of that for themselves (c)

;

a doctrine you may remember my citing as a strong

instance of the unwilhngness of the Courts to enter

into the question of the adequacy of consideration

at all.

[The reason of this last rule is very succinctly

expressed by Alderson, B., in Filkington v. Scott,

above referred to :
" Before the decision in Hitch-

cock V. Coker" he says, " a notion prevailed, that

the consideration must be adequate to the restraint

;

that was, in truth, the law making the bargain, in-

stead of leaving the parties to make it, and seeing

only that it is a reasonable and proper bargain."]

Another example of contracts illegal because in Contracts in

IT T • m 1 T 1 ^
restraint of

contravention oi pubuc pohcy, is anorded by those marriage,

cases in which contracts in general restraint of mar-

riage have been held void. Thus, in I/owe v.

Peers (d), a defendant entered into the following

covenant :
—" I do hereby promise Mrs. Catherine

Lowe that I will not marry any person besides her-

self. If I do, I agree to pay her 1000/. within three

months after I shall marry any body else." The

Court of Queen's Bench held this contract void,

remarking, " that it was not a promise to marry

(c) Ante, p. 95 et seq. ; 430.

Archer v. Marsh, 6 A. & E. (c?) 4 Burr. 2225.

966; Hitchcock v. Coker, Id.
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her, but not to marry any one else, and yet she was

under no obligation to marry him." This case was

affirmed in error (e).

So, where a lady gave a bond conditioned not to

marry, the Court of Chancery ordered it to be de-

livered up (/).

Contracts Ou the subjcct of marriage I may iurther men-

pwatio^n."''^ tion, that a deed tending to thefuture separation of

husband and wife is void on grounds of pubhc

policy (g) ; although a deed providing a fund for

the lady's support on the occasion of an immediate

separation is not so (A). [And the Coin-t of Chan-

cery will exercise its jurisdiction in giving effect to

arrangements of property contained in articles of

separation, such separation having previously taken

place {i), and will restrain the husband from doing

any act contrary to his covenant in such articles,

not to molest his wife {k). And even where the par-

ties, after executing a lawful deed of separation, have

been reconciled and have cohabited, the deed is

not necessarily annulled thereby (J) ; but a Court

of equity will compel performance of covenants

therein, if it appear that such reconciliation was not

(e) 4 Burr. 2234. Proc, 4 M. & Gr. 1104.

{/) Bakery. White, 2 Vern. (j) Wilson v, Wilson, 1 H.

215. L. Cas. 538.

((/) Hindley v. Marquis of {'k) Sanders v. Rodway, 22

Westmeath, 6 B. & C. 200. L. J. (Clianc.) 230.

{h) Jee V. Thurlow, 2 B. & C. (/) Wilson v. Musket, 3 B. &
547 ; Jones v. Waite, in Dom. Ad. 743.
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intended to annul them (m).'] The distinction be-

tween the two cases of future and existing separa-

tion is obvious. The deed, in the former case,

contemplates and facilitates that which the law

considers an evil, namely the separation of husband

and wife ; in the latter case, the evil is inevitable,

and the effect of the deed is but to save the wife

from destitution.

Almost the converse of these cases of deeds of

separation are what are called

—

Marriage brocage contracts, that is, where a man Marriage bro-

has agreed, in consideration of money, to bring
''^g^ '=°°*''*<'*^-

about a marriage. These are all void as against

public policy, the law considering that unions so

brought about are unlikely to be happy ones. This

class of cases is founded upon a case in the House

of Peers (n), in which Thomas Thinne gave an

obligation of 1000/. to Mrs. Potter, conditioned to

pay her 500/. within three months after he should

be married to Lady Ogle, " a widow," the reporter

says, " of great fortune and honour, for she was

the daughter and heir of Jocelyn Percy, Earl of

Northumberland." The Master of the Rolls de-

creed this bond to be void; the Lord Keeper revers-

ed the decree ; whereupon there was an appeal to

the House of Peers ; and, upon hearing the cause

there, all the Lords but three or four were of opin-

ion that all such contracts are of dangerous con-

(m) Webster v. Webster, 22 (n) Hall v. Potter, 3 Lev.

L. J. (Chanc.) 837. 411.
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sequences, and ought not to be allowed ; and they

reversed the decree of dismissal made by the Lord

Keeper, and decreed the obligation to be void.

Another, and an extensive class of cases is that

in which the contract has a tendency to obstruct

the course of public justice. These must be left

for the next Lecture.
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LECTURE VI.

ILLEGAL CONTRACTS. FRAUD.—USURY. GAMING AND

HORSE RACING. WAGERS.

As a considerable time has intervened since the

last lecture, and as it is quite necessary, in order to

the thorough understanding of a subject, particu-

larly so complex a one as the present, to bear the

arrangement of its parts clearly in mind, I shall

commence this lecture by recapitulating the topics

which I have already discussed, and pointing out

how much of the subject remains to be considered.

I stated in the first lecture the general division Recapitulation

of Contracts into contracts of record, by specialty, tures^

and simple contracts. I then enumerated the dif-

ferences by which these classes of contracts are

distinguished from one another, and the peculiari-

ties of each of them ; I then touched on the prac-

tical distinction which exists between a simple

contract by mere words and one reduced to writing,

and the further distinction between those cases in

which the adoption of a writing is optional, and

those in which its adoption is rendered necessary

by the provisions of some Act of Parliament, and

particularly of the Statute of Frauds in the cases

to which it applies. I then proceeded to explain

the nature of the consideration which the law re-
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quires in order to support a simple contract, and to

touch on the distinction which exists between exe-

cuted and executory considerations. Then, leaving

the separate consideration of simple contracts, and

turning to those points which 9.pply to all contracts

whatever, I arrived, in the last lecture, at the effect

of illegality upon the contract. I pointed out the

principle upon which illegality tainting either the

consideration or the promise is held to vitiate every

description of contract, and I then stated to you

the subdivision of illegal contracts into two classes :

1st, those which are so at common law ; 2ndly,

those which are rendered so by the provisions of

some statute. With regard to the former of these

two classes, namely, contracts illegal at common

law, I explained that a contract illegal at common

law is so on one of three grounds : 1st, that it vio-

lates the rules of morality ; 2ndly, that it is opposed

to public policy ; or, 3rdly, that it is tainted by

fraud.

I exemplified the first of these three classes by

the case oi Fores v. Johnes, before mentioned, in

which the print-seller was not permitted to recover

on a contract for the sale of libellous publications ;

and I adduced several instances of the second class

of contracts illegal at common law, those which are

so because opposed to pubhc policy, in cases,

namely, where the contract is in general restraint

of trade, or creates a restraint of trade which,

though not general, is unreasonable in its extent.
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as being larger than the protection of the person

who imposes it requires; contracts in general re-

straint of marriage; contracts tending to facilitate

the future separation of husband and wife; and con-

tracts to bring about marriage for a reward, or as

they are called for brocage of marriage. There

is another remarkable instance of contracts falling

under this class, namely, of illegality created by

the rules of common law, which it will be right to

specify before proceeding to the next branch of the

subject. It consists of contracts, void, because contracts ob-

having a tendency to obstruct the administration of comse^olj™-

justice. Such was the very contract in Collins v.

Blantern {d), before mentioned, the case which

first estabhshed that the person who has executed

a deed is not estopped from shewing, by way of de-

fence, that it was so executed for an illegal consi-

deration, although he would not have been allowed

to defend himself on the ground that there was no

consideration for it at all. In that case, five per-

sons were indicted for perjury, and it was agreed

that Collins, who was their friend, should buy off

the prosecutor's evidence by giving him a note for

350/., in consideration of which he undertook not

to appear at the Assizes. And it was further agreed,

that, in order to indemnify Colhns against the con-

sequences of his being called upon to pay the note,

Blantern should give ColUns his bond conditioned

(a) 2 Wils. 341.
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for the payment of 350/., the same sum for which

the note was made. In an action brought upon

the bond, the Court of Common Pleas held that it

was void, and that a plea shewing the considerationr-

on which it was given was a good answer to the

action. There is a late case of Unwin v. Leaper (b),

which involves the same principle. [There, an ac-

tion of ejectment had been brought by Unwin

against Leaper, when the latter gave notice of

his intention to sue Unwin for certain statutable •

penalties incurred by him. Thereupon it was ar-

ranged, that the action of ejectment should be

dropped, that Unwin should pay down 50/. towards

Leaper's expenses in that action, and that Leaper

should not proceed with the suit for the penalties ;

and the Court of Common Pleas held that the 50/.

might be recovered back as a payment made in or-

der to compromise a penal action. In another in-

stance (c), where one of two parties to an agreement

to suppress a prosecution for embezzlement, sued

the other for an injury indirectly arising out of that

agreement, he was not allowed to maintain the

action ; and it appears in this case, that where a

man cannot make out a claim connected with an

illegal transaction, to which he is a party, except

through that transaction, such claim cannot be ef-

fectuated in a Court of law. Of the soundness of

(6) I M. & Gr. 747. B. 501. See Simpson v. Bhss,
(c) Fivaz V. Nicholls, 2 C. 7 Taunt. 246.
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these decisions, to use the words of the Court

of Queen's Bench in speaking of that in Collins v.

Blantern, no doubt can be entertained, whether the

party accused were innocent or guilty of the crime

charged. If innocent, the law was abused for the

purpose of extortion ; if guilty, the law was eluded

by a corrupt compromise, screening the criminal

for a bribe («/).

It is convenient, however, to introduce here the indictments

. . for some mia-

exception, that, m some instances, indictments for demeanors

misdemeanors may be compromised. It is well promised.

known, that the party committing some private

injuries may be indicted for a misdemeanor : a

remedy necessary for the party injured, who, if

he could proceed by action only, would be in

fact remediless in cases where the defendant could

not pay the damages recovered. In many such

cases, it can hardly be admitted that a prosecution

is to be considered public, or that the public inter-

est is concerned in bringing such an offender to

justice by way of example to others. Substantially,

the only one who suffers by the wrong, is the indi-

vidual against whom it is committed. In instances

of this kind, the law does not forbid a compromise

between the injurer and the injured. " The law,"

say the Court of Queen's Bench, in Keir v. Lee-

man (e), " will permit a compromise of all offences.

{A) Keir v. Leeman, 6 Q. B. 316. (e) 6 Q. B. 321.
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though made the subject of a criminal prosecution,

for which offences the injured party might sue and

recover damages in an action. It is often the only

manner in which he can obtain redress. But, if the

offence is of a public nature, no agreement can be

valid that is founded on the consideration of stifling

a prosecution for it." The law will therefore sanc-

tion a bond, conditioned to remove a public nui-

sance, founded on the abandonment of an indict-

ment for that nuisance, which is in fact a very

common instance of compromise (/). The com-

promise of indictments for assaults is another fre-

quent instance of the same rule (g-). But if, as in

Keir v. Leeman, the offence is not confined to per-

sonal injury, but is accompanied with riot and the

obstruction of a public officer in the execution of

his duty, these are matters of public concern, and

therefore not legally the subject of a compromise.]

The case of Coppock v. Bower (Ji) is another

instance of the before-mentioned principle. In

this case an agreement to withdraw an election

petition in consideration of a sum of money was

held void («). The case of Arkwright v. Can-

trell(k) is another instance, where the grant of

a judicial office to a person interested in the mat-

(/) Fallowes v. Taylor, 7 («) Ante, p. 13.

T. R. 475. [h) 7 Ad. & E. 565; Dimes

{g) Baker v. Townsend, 7 v. Grand Junction Canal Co., 3

Taunt. 422. H. of L. Cas. 759.

{h) 4 M. & W. 361.
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ters which would become the subjects of adjudica-

tion was held void.

[For a similar reason, contracts to induce voters, inconsistent

for any consideration of advantage to themselves, duties.

to vote in favour of a particular candidate, are

illegal and void. Thus, when a candidate him-

self makes a contract with any one to supply meat

and drink to electors, it is void; and if the things be

supplied, the person supplying cannot recover the

price from the candidate (I) : for, by the policy of the

law, the electors should be free to use their own

vmbiassed judgment in selecting the candidate most

fit to serve the public as a member of the great

council of the nation. Persons who have the right

of appointing to public offices of trust or to any fa-

vour from the Crown, are bound to use a like dis-

crimination. All agreements, therefore, to pay mo-

ney for an appointment to any public office of trust,

or for the grant of any public favour, are illegal (m).]

Agreements to indemnify persons against the illegal indem-

consequences of illegal acts fall within the same leases.

^

rule as contracts directly to obstruct the adminis-

tration of justice (n). So also do all promises

which are made to obtain release from duress of

person by illegal arrest, or under compulsion

of colourable legal process, whereby it is made the

{T)Tho'rms\. Edwards, iM. cott, 4C. B. 578; Harrington

& W. 218. V. Du Chatell, 1 Bro. C. C. 124.

(m) Parsons v- Thompson, 1 (re) Shachell v. Rosier, 2

H. Bl. 323; Hopkins v. Pres- Bing. N. C. 634.
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instrument of oppression or extortion; but not

where the arrest was legal (o) : and for similar rea-

sons money extorted by duress of the plaintiff's

goods, and paid by him under protest, may be re-

covered back (jo).

Maintenance [Maintenance and champerty are so often talked
and champer- mi i i • i •

ty. of as contracts having an illegal object and consi-

deration, that they seem to require a slight allusion

here. For one who has no interest in the subject

of a suit, and no just right to interfere in it, to aid

by money or otherwise the parties interested, is

maintenance and is forbidden by the law, whose

policy has always been to discourage disputes and

litigation. A contract therefore by him to aid in-such

an object is void; but a man who has an interest in

the cause, or reasonably thinks he has, is not guilty

of maintenance if he prosecutes it in common with

others, and his agreement so to do is good {q). If,

having no interest, his object be to share in the

fruits of the action, this is champerty (r). If,

therefore, an attorney agrees not to charge his cli-

ents costs, in consideration of having for himself a

proportion of what he may recover for them, this

(o) See The Duke cte Cada- ley v. Beanson, 20 L. J. (Q.

val V. Collins, 4 A. & E. 858; B.) 178.

Cumminffv. Hooper, 11 Q. B. (q) Findon v. Parker, 11

112. M. &W. 675.

{•p) Ashmole v. Wainwright, (r) Williams v. Protheroe, 3

2 Q. B. 837; Wakefield w. Y. & J. 129; Stanley \. Jones,

Newton, 6 Qi.B. 216; Fearn- 7 Bing. 369.
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agreement is champerty, and consequently illegal

and void (s). It is worth observing, that it is mainly

for the purpose of avoiding maintenance that the

rule of our law forbidding the assignment of choses

in action has been established (t), a rule which, as

the law admits the assignee to sue in the name of

the assignor, seldom interferes with the liberty re-

quired by trade and commerce ; and, by keeping up

the remembrance that the assignee can have no

rights to the thing assigned other than those pos-

sessed by the assignor at the time of the assign-

ment, serves to prevent many inconveniences which

might arise, were all choses in action as negotiable

as bills of exchange.]

[Agreements contravening the ends and objects Contravening

of the enactments of the Legislature, or, as it is most giaiature.

commonly expressed, the policy of those enact-

ments, are void. And this class of illegality is pro-

perly arranged with other instances of illegality by

the common law, because it does not consist in

the breach of any enactment of a statute, but vio-

lates the principle of the common law, which is to

carry into effect the intent and object of the Le-

gislature. The most common instances of this

illegality are afforded by agreements to give a cre-

ditor of a bankrupt or insolvent more than his

is) Re Masters, 4 D. P. C (<) Co. Litt. 214. a.; Shep.

21, per Coleridge, J.; Ex parte Touch. 240.

Yeatman, Id. 304, 510.

L 2
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equal share of the bankrupt's or insolvent's estate,

which it is the object of the Bankrupt and Insolvent

Acts to divide equally amongst his creditors (u).

Apothebaries [The Apothccaries Act requires that a student,

previously to being admitted to examination for the

purpose of obtaining his certificate to practise as

an apothecary, ^should have served an apprentice-

ship for five years. Where the father of a student

agreed with an apothecary to take his son as ap-

prentice for two years, but to antedate the articles,

so that it should seem that he had been apprenticed

for the legal term of five years, in order, that, at

the expiration of two years only, he might be ad-

mitted to his examination, and gave the apothecary

a bond to secure the payment of a premium stipu-

lated to be given upon such apprenticeship, the

Court of Common Pleas held that the bond was

clearly void (v).

Alien enemies. [Lastly, all contracts between British subjects

and ahen enemies, not having a license to trade

with this country, are void, and cannot be enforc-

ed, even upon the return of peace (t^-) ; although,

if the contract had been made before the war

(u) Staines v. Wainwright, 6 & C. 421.

Bing. N. C. 174; Davis v. {v) Prole v. Wiggins, 3 Bing.
Holding, 1 M. &W. 159; Ta- N. C. 2.30.

brum V. Freeman, 2 C. & M. (w) Kensington v. Inglis, 8

451. See Nerot V. Wallace, 3 East, 273. See Potts v. Bell,

T. R. 17, a very instructive 8 T. R. 548.

case; Murray v. Renn, 8 B.



ILLEGAL CONTRACTS. 149

between their respective countries began, they may
sue upon it when peace is restored (x).]

[In the cases lately referred to, so much is said PoUcyofthe

of the policy of the law and public policy, that it is

desirable to add a few words in explanation of them.

They have been used to express an important prin-

ciple from very early periods {y), and one of the

most important cases of very modern times has been

decided upon grounds of public policy (s). They

are, however, used indiscriminately in many of the

cases, although perhaps the phrase ' policy of the

law' indicates more correctly the sense in which the

terms are used in law, than the words ' public policy.'

Whichever form is employed, two distinct classes of

things are referred to by them. Sometimes they

indicate the spirit of a law as distinguished from

the letter of it ; as when it is said that contracts

made by a trader, giving a preference to particular

creditors, although not forbidden by the letter of

any enactment, violate the policy of the bankrupt

laws, the first object and policy of those laws being

to make a rateable distribution of the bankrupt's

property amongst all his creditors (a). In this

sense the words are also used, when, in construing

a particular law, the Judges look at the object and

policy with which it was framed and the evil it was

(a;) Alcenius v. Nygrin, de- Litt. 206. b.

cided in Queen's Bench, 14th {z) Egerton v. Brownlow, 4

Nov. 1854. H. ofL. Cas 1.

{y) Shep. Touch. 132; Co. {a) Id. 87, per Cresswell, J.
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apparently intended to remove (6). They use the

policy of a particular law as a key to open its con-

struction.

[At other times, these expressions indicate a prin-

ciple of law, which holds that no subject can law-

fully do that which has a tendency to be injurious

to the public, or against the public good (c). If

this be understood as the public g(*od, recognised

and protected by the most general maxims of the

law and of the constitution, it furnishes a rule much

more general than the first class, yet definite in its

terms, and clearly distinguishable from that class

ofpublic policy or political expediency, which would

comprise such questions, as, whether it is wise to

have a sinking fund or a paper circulation, and

which would properly guide the Legislature or the

executive government in determining any question

which they might have to deal with.

[It would seem that all the cases which have been

decided upon the ground of public pohcy are refer-

able to one or other of the two classes above men-

tioned; and perhaps this section of law cannot

be summed up in a way more satisfactory to the

reader than by quoting the words of Parker, C. J.,

in the famous case of Mitchell v. Reynolds {d),

" all the instances of a condition against law in a

proper sense are reducible under one of these heads :

1st, either to do something that is malum in se or

(6) Id. 107, per Alderson, B. (c) Id. 196, per Lord Truro,

{d) 1 P. Wms. 189.
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malum prohibitum ; 2ndly, to omit the doing of

something that is a duty ; 3rdly, to encourage such

crimes and omissions. Such conditions as these, the

law will always, and without regard to circumstan-

ces, defeat, being concerned to remove all tempta-

tions and inducements to those crimes." For, when
the letter of the law forbids to do anything which is

malmn in se or malum prohibitum, and prescribes

the performance of all which it considers as a duty,

it may well be thought that pubhc policy or the

policy of the law forbids to do anything which may
encourage the wrong or deter from the duty.]

The instances which I have mentioned, are those

in which illegality at common law is most fre-

quently set up for the purpose of invaUdating a con-

tract. To these must be added the third class of Fraud,

cases which I specified: those, namely, in which the

contract is avoided on the ground of fraud ; that is,

deceit practised upon the contracting party, in order

to induce him to enter into it. [As to the deceit,

it may be of J'an active kind, as falsehood and

misrepresentation (e), actually used by one party

for the purpose of deceiving the other ; or it may
be passive, as where a vendor knows that a purcha-

ser labours under a delusion, which he also knew

was influencing his judgment in favour of purchas-

ing, and suffers him to complete his purchase

(e) Taylor w. Ashton, 11 M. nell, 2 H. L. Ca. 497; Ger-

& W. 400 ; Barley v. Walford, hard v. Bates, 22 L. J. (Q. B.)

9 Q. B. 196; Barnes v. Pen- 367; 2 E. & B. 476, S. C.
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under that delusion (/). Ifthe representation be not

known to be false by the utterer of it, or be not

used with intent to deceive, it will not amount to

fraud, although really false (g). This deceit, more-

over, must also actually induce the contracting

party to enter into the contract. If he contracted,

not believing it, or trusting to his own judgment,

and not to the representation, he cannot avoid this

contract on account of the falsehood (A).] This is so

very well known a point, and one of such continual

recurrence in practice, that it is useless to multiply

examples of its appKcation. As to the mode in

which the defence of fraud is set up and rebutted

in a Court of law, you may refer to Edwards v.

Brown (i), and Gale v. Williamson (k).

Contracts We ncxt comc to that class of contracts which

statute. are void because infected with illegality, existing

not by the rules of common law, but under the

express provisions of some statute.

Now, with regard to this class, I need hardly

say tha,t no contract prohibited by the express

provisions of a statute c^n be enforced in any

Court of law; but it is necessary that you

(/) Hill V. Gra^, 1 Stark, 725, S. C.

434. See Keates v. Lord Ca- (h) Moens v. Heyworth, 10

dogan, 20 L. J. (C. P.) 76. M. Sc W. 147; Shrewsbury v.

(^) Evans V. Collins, 5 Q,. Blount, 2 M. & Gr. 475, per

B. 804, 820, Ex. Ch., in er- Tindal, C. J.

ror; Ormrod v. Huth, 14 M. (?) 1 C. & J. 307.

& W. 651; Thorn v. Bigland, {k) 8 M. & W. 405.

22 L. J. (Exch.) 243 ; 8 Exch.
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should also bear in mind that an implied pro-

hibition is equally fatal to its validity.

"Where a contract," says Lord Tenterden in

Wetherell v. Jones (I), " is expressly or by implica-

tion forbidden, no Court will lend its assistance to

give it effect." The examples which most com-

monly occur in practice of implied prohibition are

in cases in which an Act does not in express

terms enact that a particular thing shall not be

done, but imposes a penalty upon the person

doing it. In such cases, the imposition of the

penalty is invariably held to amount to an im-

plied prohibition of the thing itself on the doing

of which the penalty is to accrue. In Sartlett y. A penalty

Viner (m), which is always referred to as a standard hibition.

authority on this subject. Holt, C. J,, says, " Every

contract made for or about any matter or thing

which is prohibited and made unlawful by statute

is a void contract, though the statute does not

mention that it shall be so, but only inflicts a

penalty on the offender; because a penalty impUes

a prohibition, though there are no prohibitory

words in the statute."

[According to this principle, where a statute

reciting the inconvenience which happens by water-

men taking apprentices before they are house-

keepers, enacted, that it should not be lawfiil for

any waterman to take or keep any apprentice,

unless he should be the occupier of some house or

{I) 3 B. & Ad. 221. (m) Carth. 252.
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tenement, wherein to lodge the said apprentice and

himself, and that he should keep such apprentice in

the same house or tenement wherein he himself

should lodge, on pain of forfeiting 101 for every

offence, the Court of King's Bench decided that

any contract to take an apprentice, entered into by

such waterman not being an occupier of some

house or tenement, as required by the Act, was

prohibited ; and consequently, that a pauper who

had bound himself by indenture to serve such a

waterman, unprovided with the required accommo-

dation, and had served under it as apprentice, gained

no settlement by such binding and service (n). For

the same reason, a statute having required that

vdth all coals deKvered in London above a certain

quantity, the seller should deliver a certain ticket,

and in case of not delivering the ticket should, for

every offence, forfeit a smn not exceeding 20/., the

seller of a quantity of coals, who had omitted to de-

hver a ticket with them to his customer, was held

not to be entitled to sue him for the price (o). The

statute 6 Ann. c. 16, requires all brokers within the

City of London to be admitted by the Court of

Mayor and Aldermen, and provides that if any one

shall act as broker, not having been so admitted,

he shall forfeit to the use of the Mayor, Aldermen,

and Citizens 251. for every offence. It has been

decided, that a broker not so admitted cannot re-

(») Kincf V. Inhab, Graves- (o) CundeU v. Dawson, 4

end, 3 B. & Ad. 340. C. B. 377.
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cover his commission for work done by him as a

broker {p). In the case of a pawnbroker, who had

not made the entries reqmred by the Pawnbrokers

Act, it was held that he ha,d not even a lien on the

goods whereon he had advanced money, although

the statute merely provided that this neglect should

subject him to a penalty {q). And in a very recent

case, an agreement between a licensed victualler,

who kept an hotel, to let the cellar in his house,

wherein another was to retail liquors without any

license, was held void, although the statute requir-

ing the license, merely enacted, that any person who

should sell exciseable liquor by retail without a

hcense, should forfeit from 51. to 20/. (r). The cases

decided upon this principle are very numerous, but

these instances have been selected, because, while

they illustrate the subject, they at the same time

shew how very many ordinary affairs are regulated

by no other sanction than the imposition of a pe-

nalty, if they are not transacted in the manner pre-

scribed by law.J

[Before leaving this subject, it will be convenient Revenue Acts.

to advert to a distinction, in cases of this sort,

between acts which are prohibited for the public

advantage, and such as are prohibited for purposes

of revenue ; for it has been sometimes thought, that,

in the latter class of instances, the only consequence

{p) Cope V. Rowlands, 2 M. Bing. N. C. 76.

& W. 149. (»-) Ritchie v. Smith, 6 C. B.

(j) Fergiisson v. Norman, 5 462.
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Illegalities

merely inci-

dental to con-

tracts do not
avoid them.

is to make the person committing such acts liable

to the penalty, and not to make his contract una-

vailable (s). But, as it is expressed by Parke, B.,

in Cope v. Rowlands, above cited, it may safely be

laid down, notwithstanding some dicta apparently

to the contrary, that, if the contract be rendered

illegal, it can make no difference, in point of law,

whether the statute which makes it so had in view

the protection of the revenue or any other object.

The sole question is, whether the statute means to

prohibit the contract.]

Now then, this being the general principle upon

which all cases of statutable illegality depend,

it is necessary that you should bear in mind a

practical distinction which exists between this class

of contracts—contracts, I mean, forbidden by the

express or implied enactment of some statute—and

another class, in which the contract itself does not

violate the statute, but some incidental illegality

occurs in carrying it into eflPect. In these latter

cases the contract is good, and may be made the

subject-matter of an action, notwithstanding the

breach of the law which has occurred in carrying

it into effect.

The best mode of explaining this is by an ex-

ample. In Wetherell v. Jones (t), a rectifier of

spirits brought an action against a confectioner to

recover the price of spirits sold and delivered to

(s) Forster v. Taylor, 5 H. & Ad. 887. (/) 3 B. & Ad. 221.
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him. The defence relied upon was illegality. It

appears, that, under the Excise Acts, a rectifier or

distiller, when he sends out spirits, is bound to send

with them a permit truly specifying their strength.

The plaintiff had sent a permit, but it did not spe-

cify the true strength ; and the defendant relied on

this violation of the statute as an avoidance of the

contract. But the Court held, that the illegality was

not in the contract to sell the spirits, but in the

subsequent act of removing them without a proper

permit, and, therefore, that an action was maintain-

able upon the contract; and Lord Tenterden's

judgment sets the distinction in a very clear light

:

" We are of opinion," said his Lordship, " that

the irregularity of the permit, though it arises from

the plaintiff's own fault, and is a violation of the

law by him, does not deprive him of the right of

suing upon a contract whiqh is in itself perfectly le-

gal (u), there having been no agreement, express or

implied, in that contract, that the law should be vio-

lated by such improper delivery. Where a contract

which a plaintiff seeks to enforce is expressly, or

by implication, forbidden by the statute or common
law, no Court will lend its assistance to give it ef-

fect ; and there are numerous cases in the books

in which an action on a contract has failed, because

either the consideration for the promise or the act

(m) It seems, that, by a right of suing: 2 Will, 4, c.

subsequent statute, he would 16, ss. 11, 12.

in this case be deprived of the
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to be done was illegal, as being against the express

provisions of the law, or contrary to justice, mora-

lity, and sound policy. But where the considera-

tion and the matter to be performed are both legal,

we are not aware that a plaintiff has ever been

precluded from recovering by an infringement of

the law not contemplated by the contract in the

performance of something to be done on his

part."

[Thus also, in a more recent case, where the ven-

dor of goods sold abroad knew that it was the pur-

chaser's intention to smuggle them into this coun-

try, but rendered no aid to him in his unlawful act,

the commission of that act, with such knowledge

on the vendor's part, did not prevent his recovering

the price (x). Although, if he had been a party con-

cerned in breaking the revenue laws as if, in pur-

suance of his contract, he had so packed the goods

as to assist the pm'chaser in smuggling them, he

could not have recovered the price (z/).]

With regard to the distinction of which I have

been speaking, I will make but one further obser-

vation, namely, that it would apply to cases of

common law as well as statutable illegality ; but I

have spoken of it under the head of statutable

illegality, because I do not remember any decided

case arising upon a question as to illegality at com-

(a) Pelleeat v. Angell, 2 Cr. {y) Waymell v. Reed, 5 T.

M. & R. 311. R. 599.
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mon law which would aptly illustrate it, I can, similar oases

however, put such a case without difficulty. Sup- at common
of illegality

at CO

law.
pose, for instance, A. employs B., a builder, to

repair the front of his house, and B., in so doing,

erects an indictable nuisance in the public street,

still, as the contract to repair the house is legal,

and the erection of the nuisance in so doing was not

contemplated by the agreement, B. might recover

for the repairs which he had executed. But it

would be otherwise if it had been made part of the

agreement, that the repairs should be performed

by means of the erection of the nuisance ; for,

there, the illegality would have entered into and

formed part of the contract.

Now, silch being the effect of illegality created

by statute, in avoiding an agreement tainted with

it, and such being the distinction between illegality

stipulated for,—contemplated by the contract,

—

and illegality occurring incidentally during the

course of its performance, I will proceed, as I did

when speaking of illegahty at common law, to spe-

cify some of the instances of most ordinary prac-

tical occurrence, in which the legislature has, by

express provision, rendered particular contracts il-

legal.

[And^r*^, although a contract cannot hereafter Contracts void

become void upon the ground of usury ; yet the

change from a very different state of law is so im-

portant and so recent, and so many things will for

a number of years often come before you, which
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have been and are still affected by the usury laws,

that it is necessary to give you a short history of

the modern enactments on that subject.

From the reign of Queen Anne down to that of

William the Fourth the important statute on this

subject was 12 Anne, st. 2, c. 16, which enacted, that

no persons should take, either direc|;ly or indirectly,

interest at more than 5 per cent., and that all con-

tracts to the contrary should be void. In constru-

ing this statute, it was always held that no contract,

however framed, however unlike a contract for a

loan or for interest it might apparently be, would

hold good if the ultimate eifect of it would be to

secure more than 5 per cent, interest for the loan of

money. Every conceivable means was used to

evade the statute. Sometimes a transfer of stock,

sometimes commission on a discount, sometimes a

substitution of one contract for another, or several

concurrent contracts were resorted to ; but the effort

of the Court was in every case to strip off the,ex-

ternal covering of form, and get at the intent and

real import of the transaction, and, if that were

tainted with usury, the contract was held void (z).

Now, such being the law as constituted by the

statute of Anne, the first relaxation was by stat.

3 & 4 W. 4, c. 98 ; that was the Act renewing the

(a) See Wright v. Wright, 3 Carstairs v. Stein, 4 M. & Sel.

B. & C. 273; Chippindale v. 192; Belcher y. Vardon, 14 L.

Thurston,M.&MA\\; Meagoe J. (C. C.) 427.

V. Simmons, M, & M. 121

;
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charter of the Bank of England ; and it enacted,

among other thmgs in sect. 7, that bills of exchange

and promissory notes, payable at or within three

months after date, or not having more than three

months to rmi, should be exempted from the usury

laws. And I suppose that this enactment was

found beneficial, for, by a subsequent Act of 1 Vict, i vict. c. so,
' ' *'

^ and 2 & 3

c. 80, the three months were extended to twelve vict. o. 37.

months. And by a still later Act of 2 & 3 Vict. c.

37, it was enacted, " That no bill or note not having

more than twelve months to run, nor any contract

for the loan or forbearance of more than 10/.

sterling, shall be void by reason of the usury laws

;

provided that the Act shall not extend to the loan

or forbearance of money on the security of any

lands, tenements, or hereditaments, or any estate or

interest therein." This Act was only to continue

in force tillJanuary 1, 1842 ;
[but it was continued

by several other Acts, the last of which was 13 & 14

Vict. c. 56, to 1st January, 1856.]

Now you will observe that none of these Acts The statute of

11 /.A rm 1 ,
Anne is uu-

repeal the statute of Anne. They only exempt repealed.

from its operation the cases provided for by 2 & 3

Vict. c. 37. And that statute does not apply to

loans of money under 10/., nor to cases ot loans on

the security of real property. Mortgages, for in-

stance, remained still governed by the statute of

Anne, and void if more than 5 per cent, were di-

rectly or indirectly reserved by way of interest.

You will now see why I thought it proper to cite

M
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cases on the construction of the statute of Anne.

If you wish to inquire further regarding that Act,

see notes to Ferrall v. Shaen («).

[At length the general Act of 17 & 18 Vict. c. 90

has repealed " all existing laws against usury," pro-

vided that nothing therein contained shall prejudice

or affect the rights or remedies of any person, or

diminish or alter the Habilities of any person, in

respect of any act done previously to the passing

of the Act. It also provides, that, where at the

time of passing the Act interest was payable upon

any contract for payment of the legal or current

rate of interest,—where interest was by any rule of

law then payable upon any debt or sum of money,

the same rate of interest shall be recoverable as if

the Act had not passed ; but this not to affect the

law as to pawnbrokers.]

stabutes The next example to which I shall advert arises
igains gam

^^ ^^ ^^^^ Rgainst Gaming. These are exceedingly

complex and troublesome ; but it is absolutely ne-

cessary to direct your attention to them, for

questions upon them are continually occurring in

practice.

16 Car. 2, c. 7. The first Act is that of 1 6 Car. 2, c. 7, s. 3,

which enacts, that if any one shall play at any pas-

time or game, by gaming or betting upon those who

game, and shall lose more than the sum of 100/. on

credit, he shall not be bound to pay, and any con-

tract to do so shall be void.

(a) 1 Wms. Saund. 294.



ILLEGAL CONTRACTS. 163

The 9th Anne, c. 14, (the principal enactment) 9 Anno, 0. u.

provides, in sect. 1, that all securities for money or

any other valuable thing won by gaming or playing

at cards, dice-tables, bowls, or other game what-

ever, or by betting on those who game, or for money
lent for such gaming or betting, or lent to game-

sters at the place where they are playing, shall be

void.

And the 2nd section enacts, that any person

who shall at a sitting lose the sum or value of 10^.

may recover it back again within three months ; and

if he do not, any other person may, together with

treble the value, half for himself, and half for the

poor of the parish.

Now you will observe, that, under these two

Acts, securities for money lost at gaming, or by

betting on gamesters, or for money lent to them to

game with, are illegal.

And you will further observe, that, even if no se-

curity be given, but the loser pay in cash, still, if

the sum lost amount to 10/., it may be recovered

back again (b).

Now a horse-race is a game within the meaning Horse-races.

of these Acts of Parliament, as you will find

laid down in several cases (c) : and, therefore,

(6) You may consult, on the son, 3 M. & W. 134.

construction of these Acts, Si- (c) Goodburn v. Marley, Str.

gel\. Jehh, 3 Stark. 1; Brog- 1159; Blaxton\. Pye, 2 Wils.

den V. Marriott, 3 Bing. N. C. 309; and Brogden v. Marriott,

88; and M'Kennill v. Rohin- 3 Bing. N. C. 88.

m2
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if the law rested upon these statutes, all losses

above 10/. on any such race would be reco-

verable back by the loser, and would put the

winner in danger of the penalties of the statute of

Anne, and securities for the payment of any such

losses would be void. But it was thought that

horse-racing, confined within due limits, had a ten-

dency to improve the breed of horses, and thereby

promote the interests of the country at large : Acts

of Parliament have therefore been passed, pro-

viding for this particular object, and excepting such

races, to a certain extent, from the provisions of

13 Geo. 2, c. the Gaming Acts. This was first done by stat. 13

Geo. 2, c. 19, which legalised matches run at New-

market, at Black Hambleton, or for the sum of

50/. and upwards. But this statute imposed cer-

tain restrictions as to the weights which the horses

were to carry, which it seemed expedient to repeal

;

18 Geo. 2,0. and for that purpose was passed 18 Geo. 2, c. 34,

s. 11, which, after reciting the restriction of the

former statute as to weights, enacts that it shall

be lawful for any person to run any match, or to

start and run for any plate, prize, sum of money,

or other thing of the value of fifty pounds or up-

wards, at any weights whatever, in the same

manner as if the Act of the 13th of Geo. 2 had

never been made.

This Act, you will at once see, was made merely

to take away the restrictions with regard to weight,

which had been imposed by the 13th of Geo. 2;

34
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but, though that was its object, by one of those

strange accidents which are so common in the his-

tory of law, the legahty of all horse-racing has

come to depend upon it.

In the 1st section of the 13th of Geo. 2, there Forfeiture of

was a very strange and unaccountable enactment. iugTo^amr^

It enacted that no person should start more than
"'"'"""

one horse for the same plate ; and that, if he did,

all the horses entered by him, except the first,

should be forfeited, and recovered by information

or action at the suit of a common informer. The
law regarding racing, mixed up as it is with the

other Gaming Acts, being extremely complex, this

portion of it was probably forgotten, and certainly

was not universally acted upon, when suddenly,

in the years 1839 and 1840, informations were

filed for the purpose of recovering several valu-

able race-horses, which had been entered by their

owners, along with other horses their property,

for the same stakes, in total ignorance of the pro-

hibition of the Act of Parliament.

As soon as this was represented to the Legis-

lature, it interfered for the protection of the defend-

ants, and passed the 3 Vict. c. 5 ; but that Act, I 3 vict. c. 5.

presume, inadvertently, instead of repealing so

much of the 13 Geo. 2 as inflicted penalties, re-

pealed that Act altogether so far as it related to

horse-races.

Now it had always been svipposed that the lega-

lity of horse-races depended on the 13 Geo. 2, and
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that the 18th of the same reign was a subsidiary

Act, and had merely the effect of taking off re-

strictions as to weight. And many persons there-

fore thought that the Act of 3 Vict. c. 5, instead of

effecting the object of the Legislature by protecting

horse-races, had repealed the only enactment by

which they were supported, so that they had been

thrown back into the class of games comprised

within the statute of Anne, and would be illegal if

for a larger stake than lOZ. At length the question

arose, and was argued in a case of Evans v.

P7-att (d),m which the Court of Cpmmon Pleas

decided, that the words of the 11th sect, of the 18

Geo. 2, c. 34 were large enough to legalise all

horse-races for stakes of 50/. and upwards. The

judgment of Maule, J., gives the law on races as it

now stands:—" I think the 11th section of the 18

Geo. 2, c. 34 is to be read thus :

—

' It shall be law-

ful for any person to run any match for 50/. or up-

wards, at any weights whatsoever, and at any

place whatsoever, without incurring the penalties

in the Act of 13 Geo. 2, c. 19, and without incur-

ring any other illegality under any previous statute.'

If that be the true construction of this section,

the repeal of the 13 Geo. 2, c. 19 will not have the

effect of taking away the legality of any race

which was legal before the passing of the repeal-

ing statute. Then the only question is, whether

(rf) 11 L. J. (C. P.)87.
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the 11th section of the 18 Geo. 2, c. 34 extends

to this case. As that statute is one which takes

away penalties, it ought to be largely expound-

ed. The object of the Legislature throughout

these enactments has been to encourage the pro-

duction of a strong and powerful breed of hor-

ses; and I think that this was a race calculated

to further that object. The only doubt is raised

by the language held by Lord Eldon, C. J., in

Whaley v. Pajot (e). The decision in that case

merely goes to this, that a race of two horses

against one is not a horse-race within the meaning

of the statutes. Lord Eldon is reported to have

said, that ' there seems to be much ground for ar-

guing from the nature of the 16 Car. 2 and 9 Anne,

that these Acts ought to be construed strictly, in

order to enforce the principle on which they are

founded, namely, to prohibit all horse-racing, and

that the 13 Geo. 2 and 18 Geo. 2 are, from their na-

ture, to be so construed as to encourage the breed

of horses, and to permit that species of horse-racing

only called racing on the turf.' Lord Eldon does

not say, to permit only 'races on the turf,' but

* that species of racing.' I see nothing, however,

in the Acts to require so narrow a construction

;

and I think it is not too much to say, that the

statutes extend to all races between two horses

running at the same time from one point to

(e) 2 B. & P. 51.



168 ILLEGAL CONTRACTS.

another point. It cannot be doubted that such

races were assumed to be legal when the statute of

3 & 4 Vict. c. 5 passed." Such races are therefore

legale and it is settled(/) that a race for 25/. a side

is a race for 50/.

These statutes and cases were reviewed at great

length in the case of Applegarth v. Colley (g),

which decides that a horse-race for a sweepstakes

of 21. each is not illegal, although the total amount

subscribed and run for amounted to less than 50/.,

inasmuch as neither the statute of Charles (it being

a ready money payment) nor the statute of Anne

apply to a " race for a sum of money not raised by

the parties themselves (that being, in truth, a

wager), but given by way of prize by a third per-

son desirous of encouraging racing."

The case of Bentinch v. Connop (A), shews that

all races are illegal under the statute of Charles,

where the stake exceeds 100/. and is not paid

down, and it upholds the view that the legality of

racing depends on the 18 Geo. 2, c. 34. Daintree

V. Hutchinson (i), decides that a dog-race is within

the statute of Charles.

The stake is the aggregate of the sums sub-

scribed (Jc).

Bets on races. But though a race for 50/. is thus legalised, a

(/) Bidmead v. Gale, 4 (i) 10 M. & W. 85.

Burr. 2432. {h) Challand v. Bray, 1

(i;) 10 M. & W. 723. Dowl. N. S. 783.

Qi) 5 Q. B. 693.
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bet on such a race is not so, for it has been de-

cided (Z) that a person betting, even on a legal

horse-race, is in the same situation as if he had

betted upon any other game.

Now there is one point not perhaps precisely Wagerson

forming part of, but strongly bearing on this sub-

ject, and of which I must here warn you. When
I speak of the statutes of Charles and Anne as

rendering bets of a greater amount than lOl. re-

coverable back from the winner, and rendering all

securities for bets void, you must understand me
to speak of bets on persons gaming; for the words

of the former statute are, " by playing at the

games or betting on the players," and of the latter

and more important one, " betting on the sides of

such as game at any of the aforesaid games." All

wagers, therefore, are not affected by these statutes,

but only wagers upon games. Now a foot-race is

a game within these Acts (m). So are cards, dice,

tennis, bowls, for they are mentioned in the Acts

;

and so is cricket, though not specified (n) ; not

that there is anything illegal in these amusements

themselves, but that the law will not allow the

winner of 10/. or upwards to receive or retain his

winnings, nor will it allow any security for any

winnings at them to be enforced. But as to wagers Bets, not on

not made upon games within the meaning of these

(I) Shilleto V. Theed, 1 Bing. Wils. 36.

403. (ra) Hodson v. Terrill, 3 Tyr.

{m) Lynall v. Longhotham, 2 929.
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Acts of Parliament, if there be nothing illegal or

opposed to public policy in the subject-matter of

the wager, it has been held that there was no

statute which affects its validity. This was de-

cided in the famous case of Goode v. Elliott (o), in

which the wager, whether a particular person had,

before a particular day, bought a waggon, was held

legal, and the winner allowed to recover against the

loser, in an action, by three judges contrary to the

opinion of Mr. J. Buller, who advocated the view

which probably would have been most consistent

with sound policy, namely, that the Courts should

refuse to occupy their own time and that of the

public by trying such questions. However, the

decision in Goode v. Elliott has been supported (jo);

and indeed the point is so well recognised, that all

issues sent from the Court of Chancery to be tried

at law, are, in the absence of special directions to

the contrary, framed as upon wagers ; and in

Evans v. Jones (q), one of the learned Barons says:

" It is too late now to say that no wager can , be

enforced at law, though I think it would have been

better if they had been originally left to the deci-

sion of the jockey club." In that particular case

the wager was held invalid, on the ground that,

under the particular circumstances, its tendency

was to obstruct the course of public justice, which

(o) 3 T. R. 693. dull, Cowp. 37.

(p) Hussey v. Crickett, 3 '

{q) bM. &. W. 82.

Camp. 168; and Jones v. Ran-
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is an objection sufficient, as I have already ex-

plained in the commencement of the lecture, to

invalidate a contract at common law. Much al-

teration has, however, since taken place, which it is

hoped may be made plain by a few arguments.

[It is clear, that, at common law, contracts by

way of gaming or wagering were not, as such, un-

lawful. Their illegality depends upon statute law,

and after numerous recent alterations, it does not

seem, that, in the many statutes on the subject of

gaming, any enactment remains, except 6 Will. 4,

c. 41, s. 1, hereafter mentioned, whereby they are

rendered illegal. This, however, is by no means

clear, but the state of the law is probably as fol-

lows: in 8 & 9 Vict. c. 109, s. 18, it is enacted, that

all contracts or agreements, whether by parol or

in writing, by way of gaming or wagering, shall be

null and void; and that no suit shall be brought or

maintained in any Court of law or equity for re-

covering any simn of money or valuable thing al-

leged to be won upon any wager, or which shall

have been deposited in the hands of any person to

abide the event on which any wager shall have

been made, provided always that this enactment

shall not be deemed to apply to any subscription

or contribution, or agreement to subscribe or con-

tribute for or towards any plate, prize, or sum of

money to be awarded to the winner or winners of

any lawful game, sport, pastime, or exercise.

[It seems to follow that a bill or note given by
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the loser to the winner, for money won by gaming,

is given without consideration, and cannot be re-

covered by the latter ; but it is clear, that, by force

of 6 Will. 4, c. 41, s. 1, such securities are still

to be treated as given upon an illegal considera-

tion, and therefore the statute 9 Ann. c. 14, s. 1,

will still have an operation (/•). And although

money deposited with a stakeholder to abide

the event of any wager cannot be recovered by

the winner, yet there is nothing to prevent such a

depositor, who repents of his venture and repu-

diates the wager before the happening of the event,

from recovering from the stakeholder the money

deposited by him (s). Within the proviso with

which the before-mentioned enactment concludes,

it has been held that a foot-race is included ; and

that where two agreed to run such a race, and each

deposited 10/. with a third person, the whole to be

paid to the winner, the loser could not recover

back his 10/. from the stakeholder, the transaction

being legal (^).J

Wager poll- There is, however, one class of wagers which

require some attention. I allude to wagers in the

shape of policies of insurance. An insurance, as

you doubtless are aware, is a contract by which, in

consideration of a premium, one or more person or

persons assure another person or persons in a cer-

{r) See post p. 201. (i) Batty v. Marriott, 5 C,,

(s) Varney v. Hicknan, 5' B. 8 1 8.

G. B. 271.

cies
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tain amount against the happening of a particular

event ; for instance, the death of an individual, the

loss of a ship, or the destruction of property by
fire. These three classes of policies, upon ships,

lives, andj^re, are the most common of occurrence;

but there is nothing to prevent insurance against

other events ; for instance, in Carter v. Boehm (u),

one of the most celebrated cases in the Reports,

Lord Mansfield and the rest of the then Court of

Queen's Bench supported a policy of insurance

against foreign capture effected in a fortress. Now^,

this contract of insurance, though one of the most

beneficial known to the law, since it enables par-

ties to provide against events which no human
skill can control, to provide, for instance, against

the ruin of a family by the sudden death of a pa-

rent, the ruin of a merchant by the loss of his

venture at sea, or of a manufacturer by the out-

break of a fire on his premises, though productive,

therefore, of most beneficial consequences to so-

ciety, yet is very liable to be abused, and made an

engine of mere gambling ; for instance, A. insures

B.'s life ; i. e., he pays so much a year, or so much
in the lump, to some one who is to pay him so

much upon B.'s death. If B. owes him money,

and his object is to secure himself, it is a bona fide

insurance; but if B. is a mere stranger, in whose

life he has no interest, it is a mere wager. In order

(tt) 3 Burr. 1905.
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to prevent the contract of insurance from being

thus abused, the statute 14 Geo. 3, c. 48, prohibiting

wager policies, as they are called, altogether, pre-

vents a man from insuring an event in w^hich he has

no interest, and, where he has an interest, but not to

the extent insured, prohibits him from recovering

more than the amount of his interest. The effect

of this Act, in a word, is to invalidate wagers

framed in the shape of policies of insurance, thus (v)

a wager on the price of Brazilian shares framed

like a policy was held invalid. [But where the

transaction would not be commonly understood to

be a policy of insurance, and therefore would not

fall within the words of the stat. 14 Geo. 3, c. 48,

taken in their ordinary acceptation, the Courts

would probably not consider it as within this

Act (x).]

This Act applies to all subjects of insurance ex-

cept marine risk, and these are provided for by the

insertion of a similar prohibition contained in 19

Geo. 3, c. 37 [enacting, that no insurance shall be

made on any ship belonging to his Majesty or any

of his subjects, or on any goods, merchandize, or

effects, laden or to be laden on board thereof, in-

terest or no interest, or without further proof of

interest than the policy, or by way of gaming or

wagering, or without benefit of salvage to the as-

(») Paterson v. Powell, 9 (x) Cook v. Field, 15 Q. B.

Bing. 320. 475.
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surers. And it is decided that one who has any

interest may be insured to the extent of it, and

any one may be considered to have an interest,

who may be injured by the risks to which the sub-

ject-matter is exposed, or would but for such risks

have a moral advantage in the ordinary and pro-

bable course of things («/).]

(y) Lvcena v. Crowfurd, 2 surance Association, 13 Q.. B.

B. & B., N. R. 300; Briggs v. 167

Merchant Traders Ship As-
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LECTURE VII.

STOCK-JOBBING ACT. THE LORD's DAY ACT. SIMONY.

—-BILLS OF EXCHANGE FOR ILLEGAL CONSIDERA-

TION. RECOVERY OF MONEY PAID ON ILLEGAL

CONTRACTS.

There are some other heads of statutable illegality

which are frequently set up as affording an answer

to any attempt to enforce contracts vitiated by

them. I directed your attention, on the last occa-

sion, to the defences which arise under the usury

laws, and the laws enacted for prevention of gam-

bling; noticing the invalidity of certain wagers

not falling within the statutes against gaming, by

reason of the Acts of Parliament which prohibit

wagering insurances. The first class of cases to

which I will advert this evening, consists of those

contracts which fall within the prohibition of what

are called the Stock-jobbing Acts.

The stock- The Act against stock-jobbing is the 7th of

Geo. 2, c. 8, which was a temporary Act, but was

continued and made perpetual by the 10th of the

same reign, c. 8. And it enacts, in substance—for

the section is a long and verbose one—but, in sub-

stance, it enacts, that all contracts in the nature of

wagers, relating to the then present or future price

of stock, or other public securities, shall be void;

jobbing Acts.
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and that all premiums paid on any such contracts

shall be recoverable back again by an action of

debt for money had and received, [whereby the

plaintiffs action accrvied to him, according to the

form of the statute.]

[Contracts in the nature of wagers, as those

words are used in this statute, may very well be

understood to comprehend cases where the vendor

did not possess the stock and the purchaser did

not intend to receive it, but those parties only in-

tended to pay or receive, when the day for perform-

ing the contract should arrive, the difference

between the actual price on that day, and the price

which they agreed upon in their contract. But

when the vendor was really possessed of the stock

bargained to be sold, and intended to transfer it,

and the purchaser intended to receive the stock,

such contracts are not in the nature of wagers,

and are not forbidden by the statute (s). " It has

been said," observed Lord Abinger, C. B., in deliver-

ing judgment in Mortimer v. M'Callan{a), a case

where the plaintiff sold and transferred stock not

being possessed of it at the time, the real owner

transferring it for him, " that the plaintiff could not

enforce his contract for the sale of this stock, be-

cause he had none at the time of the contract.

(3) Sanders v. Kentish, 8 T. (a) Id. YO; 7 M. & W. 20,

R. 162; Child V. Morley, Id. S. C, on demurrer. Rut see

610; Mortimer y. M'Callan, 6 the same case in Ex. Ch., 9

M. & W. 58. M. & W. 636.
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That general proposition certainly is not true.

How many merchants are there who make con-

tracts to sell things which they are not in posses-

sion of. Can it be doubted, that a man who has

made a contract to sell that which he is not then

possessed of, if he obtain means to perform that

contract, and to deliver the thing sold by his own

hands or by the agency of another, is entitled to

recover the price of it ? But it is said, that, by

reason of the prohibition in the Act of Parliament,

he could not sell this stock. Now that Act was

made for the purpose of preventing what is de-

clared to be an illegal trafficking in the funds by

selling fictitious stock, merely by way of differen-

ces ; but it never was intended to affect bona fide

sales of stock, or to say, if a man undertakes to

sell stock to another, and transfers the actual stock

and delivers it to him, and he accepts the stock,

that is not a lawful transaction. That is not a

case within the statute at all. True, the plaintiff

had not the stock at the time it was purchased,

but he had it before it was invested in the name of

the defendant ; and whether he transferred it to the

defendant himself, or procured another person to

transfer it for him, makes no difference. In point

of fact, he procured stock, and through his instru-

mentality the defendant became possessed of the

stock ; and therefore, whether he had it transferred

into his own name first, and then re-transferred it,

makes no difference."
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[By similar reasoning, it will appear, that, where

the stock is only potentially in the possession of

the vendor, and a real transfer is intended, the

statute does not apply (i). It is also held, that the

statute refers only to those stocks which are ordi-

narily considered as the public funds or securities,

for which there is a guarantee by the Government

that the dividends and capital shall be paid (c).

Thus, shares in incorporated or joint stock com-

panies in this country, not being guaranteed by

Government, do not fall vnthin the stat. 7 Geo. 2,

c. 8 {d). In accordance with this principle,] it

has been decided on the construction of this Act

of Parhament, that it was not intended to apply

to any except British securities, and, consequently,

that it does not prohibit gambling in the foreign

funds. The question was long contested, but

has been finally decided in many cases (e). [But

if in fact the one party did not intend to transfer,

or the other to receive the stock, whether it were

foreign or British, the transaction, although not for-

bidden by the statute we have just been considering,

the stock not being that of the British Government,

falls within the recent statute, 8 & 9 Vict. c. 109, s. 18,

(6) Oliverson v. Cole, 1 & Gr. 356.

Stark. 496. (e) Wells v. Porter, 2 Bing.

(c) Per the Master of the N. C. 722; Oakley v. Hiffby,

Rolls, Williams v. Trye, 23 Id. 732 ; Robson v. Fallows, 3

L. J. (Chanc.) 860. Bing. N. C. 392; Elsworth v.

(d) Id.; Hewitt v. Price, 4 jM. Cole, 2 M. & W. 31.

n2
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before mentioned, which enacts that all contracts

or agreements, whether by parol or in writing, by

way of gaming or wagering shall be null and

void(/).

[But, where the subject-matter of the contract

consists of the public funds or securities, as before

mentioned, and the contract itself is in the nature

of a wager, it is void. If, therefore, a contract be

made, to pay the difference which might become

due between the plaintiff and the defendant on the

settling day, on the sale of consols, it is one upon

which the plaintiff cannot recover (g-). It will,

therefore, appear plain, upon comparing the prohi-

bition in this statute with what has before been

said upon the effect of legal prohibitions upon

contracts, (see ante, p. 121), that if it be impossible

to give effect to a contract of the kind we are now

treating of, without having recourse to something

forbidden by the Stock Jobbing Act, such contract

cannot be enforced at all. This rule has already

been illustrated in the case of Cannan v. Bryce

(ante, p. 15), and it follows evidently from it that

bills or notes given to secure money advanced for

such a purpose cannot be recovered by any person

guilty of the illegal contract before mentioned, or

by any other person who stands upon such guilty

(/) Gricewood V. Blane, 11 {g) Sawyer v. Langford, 2

C. B. 538; Hill v. Campbell, C. & K. 697.

Guildhall, Feb. 1854, Q. B.
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owner's right {h) : even if a bond be given to such

owner in substitution for such a bill or note, he can-

not recover on the bond (i). And where a broker was

employed for his principal in illegal stock-jobbing

transactions, and had paid the differences for him,

and a dispute having arisen between them respecting

the amount of those differences, it was referred to

the plaintiff, who awarded a certain sum to the

broker ; who thereupon drew on the principal for

the amount, and, he having accepted the bill, the

broker indorsed it to the plaintiff: it was held, that,

as the plaintiff knew of the illegality, he could not

recover on the bill (^).]

Another class of prohibited contracts are those The Lord's

lling within the operation of the statute com-
^^

monly knovra by the name of the Lord's Day Act.

It is 29 Car. 2, c. 7, and it enacts that no tradesman,

artificer, workman, labourer, or other person what-

ever, shall do or exercise any worldly labour, or

business or work of their ordinary callings, upon

the Lord's day (works of necessity or charity only

excepted), and that every person of the age of

fourteen years offending in the premises shall for-

feit five shillings. The contracts prohibited by

this statute are, you will observe, not every con-

tract made on Sunday, but contracts made in the

exercise of a man's trade or ordinary calling : thus,

(h) Brown v. Turner, 7 T. 2 B. & C. 573.

B. 630. (^) Steers v. Lashley, 6 T.

(j) Amery v. Merywether, R. 61.
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it has been decided in R. v. Whitnash (l), that a

contract made on Sunday by a farmer for the hire

of a labourer is vahd. The Court decided, in the

first place, that a farmer was not a person within

the meaning of the statute at all, for that the

meaning of the words "tradesman, artificer, work-

man, labourer, or other person whatsoever" was to

prohibit the classes of persons named and other

persons ejusdem generis, of a like denomination

;

and they did not consider a farmer to be so. And,

secondly, they held that even if the farmer were

comprehended within the class of persons prohi-

bited, the hiring of the servant could not be consi-

dered as work done in his ordinary calling, for, said

Mr. J. Bayley, " those things which are repeated

daily or weekly in the course of trade or business

are parts of the ordinary calling of a man exer-

cising such trade or business ; but the hiring of a

servant for a year does not come within the mean-

ing of those words."

Rule for con- The former of the two points decided in this

tuteriusdem case fumishes a very good exemplification of the
generis.

celebrated rule of construction as appHed to

statutes, namely, that where an Act mentions par-

ticular classes of persons, and then uses general

words, such as " all others," the general words are

restrained to persons of the like description with

those specified (m). The same construction was

(Z) 7 B. & C. 596. 7 B. & C. 96; Queen v. Ne-

(m) See Sandimanv . Breach. vill, 8 Q. B. 452.
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put upon the Lord's Day Act in a subsequent case,

that of Peate v. Dicken (n), where it was decided,

first, that an attorney was not within the descrip-

tion of persons intended by the statute ; and

secondly, that, if he were, an agreement made on

Sunday to become personally responsible for the

debt of a client, could not be said to fall within his

ordinary calling.

[But, perhaps the second point illustrated by

these cases is put in the clearest light by the

cases of Drury v. De Fontaine (o) and Fennell v.

Ridler (p), in the former of which cases it was

considered that the sale of a horse on a Sun-

day, by a person not being a horse-dealer, was

not void, such sale not being within the ordinary

calhng of the plaintiff; and in the second, that a

horse-dealer could not maintain an action upon a

contract for the sale and warranty of a horse

bought by him on a Sunday, it being obvious, that,

in doing so, he was exercising the business of his

ordinary calling. In accordance with these cases,

it has been decided that one tradesman giving an-

other, on the Lord's day, a guaranty for the faithful

services of a traveller, is not, in doing so, exercising

his ordinary calling (§-); and the same conclusion

was come to in the last case upon the subject,

where it was decided that a recruiting officer en-

(w) 1 Cr. M. & R. 42-2. (?) Norton v. Fowell, 4 M.

(o) 1 Taunt. 131. & Gr. 42. See Scarfe y. j¥or-

(p) 5 B. & C. 406. (/an, 4 M. & W. 270.
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listing a soldier on a Sunday is not executing his

ordinary calling on the Lord's day (r). It has

also been decided, that the owner or driver of a

stage coach is not included within the words,

" other person whatsoever," forbidden to exercise

his calling on the Lord's day.j

Sunday sales. The casBs in which the Act is most frequently

sought to be applied are those of sales, of which

you may see a remarkable instance in Simpson v.

Nichols (s). [This was an action for goods sold and

delivered. The defendant pleaded that they were

sold and delivered by him to the plaintiff" in the

way of his trade on a Sunday, contrary to the

statute ; the plaintiff" replied, that, after the sale and

delivery of the goods, the defendant kept them for

his own use, without returning or off"ering to return

them, and had thereby become liable to pay as

much as they were worth. This replication was

considered to be no answer at all to the plea. A
case had been cited in the argument (t), where the

defendant, having purchased a heifer of a drover

on a Sunday, and having afterwards kept it and ex-

pressly promised to pay for it, was held liable by

virtue of that promise. But Mr. Baron Parke ob-

served (m), that, as the property in the goods passed

by delivery, the promise made on the following

(r) WoUon V. Gavin, 16 Q, Bing. 653.

B. 48. (j«) Simpson v. Nichols, 5

(s) 3 M. & W. 240. M. & W. 702.

(«) Williams v. Paul, 6
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day to pay for them could not constitute any new
consideration, and therefore he doubted whether

that case could be supported in law. Perhaps,

however, the Court considered that case as within

the rule mentioned ante, page 117, and that the

express promise there mentioned might revive the

precedent consideration, which might have been

enforced at law through the medium of an implied

promise, had not the party been exempted by the

positive rule of law forbidding such a contract on

the Lord's day (a;).]

Yet, from the application of the Act to these

cases even, there are some exceptions ; some

created by the Act itself, which permits food to be

sold in inns and cookshops to persons who cannot

be otherwise provided, and for the sale of milk at

certain hours ; others by 10 & 11 Will. 3, c. 24,

s. 14, which legalises the sale of mackarel before

and after divine service; others by 6 & 7 Will. 4,

c. 37, which allows bakers to carry on their busi-

ness to a certain extent and under certain restric-

tions, see s. 14, and, indeed, even before the pass-

ing of that Act or of the 34 Geo. 3, c. 61, on the

same subject, it had been decided that a baker

baking provisions for his customers was out of the

purview of the Act altogether, as being a work of

necessity {y) ; and there are other exceptions cre-

(x) See Scarfe v. Morgan, 4 {y) See R. v. Cox, 2 Burr.

M.&W. 270. See per 5oi;o«- 787; R. v. Younc/er, 5 T. R.

quet, J., 6 Bing. 655. 449.
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ated by other particular enactments, as, for in-

stance, in case of hackney carriages.

Simony. Another class of contracts falls within the pro-

hibition of the Acts aimed against simony. There

are two statutes on this subject : the 31 Eliz. c. 6,

and 12 Anne, c. 12 ; the former of which enacts

that if any patron, for any corrupt consideration, by

gift or promise, directly or indirectly, shall present

or collate any person to any ecclesiastical benefice

or dignity,—such presentation shall be void, the

presentee shall be incapable of enjoying the bene-

fice, and the Grown shall present to it.

12 Anne, et. 2, The othcr statutc is that of 12 Anne, st. 2, c. 12,
c. 12

which enacts, that if any persouj for money or pro-

fit, shall procure in his own name, or in the name

of any other, the next presentation to any living

ecclesiastical, and shall be presented thereupon,

the contract is declared to be simoniacal, and the

presentation is to devolve upon the Crown.

31 EHz. c. 6. It was decided on the construction of the former

Act, that of Elizabeth, very soon after it passed

—

that a contract to purchase a hving actually vacant

at the time of the purchase was a simoniacal con-

tract, and avoided by the operation of the statute.

That was taken for granted in Baker v. Rogers {z),

which was decided but a very short time after the

passing of the Act ; but still, although, after the

statute of Ehzabeth, it was admitted, that to con-

{z) Cro. Eliz. 788.
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tract for the right to present to a church actually

void was simony, yet, it was also held, that it was

not simony to purchase the next presentation at a

time when the church was full, and it was there-

fore uncertain when that presentation would ac-

crue (a). And so the law continues to be to this

day, with a qualification introduced by the statute

of Anne, the nature of which I am about to ex-

plain to you.

The statute of Elizabeth, and the decisions upon Effect of the

it, had, as I have just said, established two points : Elizabeth.

first, that the right to present to an actually void

benefice could not be purchased; secondly, that

the right of next presentation might be so, pro-

vided that the living was not full at the time of

the contract. Certain clergymen took advantage

of this state of the law to purchase next presenta-

tions, with the intention of presenting themselves

upon the occurrence of a vacancy. This practice,

being considered highly indecorous, the statute

of the 12th of Anne was passed to put a stop to it,

and that Act renders it illegal and simoniacal

on the part of a clergyman to purchase the next

presentation to a living actually full, and to

present himself, leaving the right of a layman

to do so just as it stood before under the Act

of Elizabeth.

The operation of these two statutes was elabo-

(a) See Cro. Eliz. 685, Smith v. Shelhorne.
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rately discussed, first in the Queen's Bench,

and subsequently in the House of Lords, in the

great case of Fox v. Bishop of Chester {b). In

that case the incumbent of a living was exceed-

ingly ill, and upon his death bed. The pro-

prietor of the advowson and another person being

aware of this, and believing that his death was

at hand, agreed for the sale of the next presen-

tation, and, in order to carry the agreement

into effect, executed a deed a few hours only

before his death, which purported to convey the

advowson to the vendee for ninety-nine years,

but contained a proviso for re-conveyance as soon

as one presentation should have been made.

After the death of the incumbent, the vendee

under this deed presented a clergyman who was

in no way privy to the bargain ; and, consequently,

the only question was as to the legality of the

bargain itself, and it was strongly urged that

it was void; for, it was contended, that the

transaction was a fraud upon the statute of

Elizabeth, since, under the circumstances, the

living was for every practical purpose vacant

at the time of the contract, although it was

possible that the incumbent might linger on for

a few hours after the delivery of the deed. And
such was the opinion of the Court of Queen's

Bench, who delivered their judgment accord-

(ft) 2 B. & C. 635, and 6 Blng. 1.
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ingly. But it was carried to the House of Lords,

and there reversed according to the unanimous

opinion of the other judges, and of Lord Eldon,

who was at that time Chancellor.

Connected with, and, indeed, forming a part of

this branch of the subject, are the decisions with

regard to resignation bonds, the history of which

is extremely curious (c).

It had become a very common practice when Resignation

bonds,

(c) The following summary

of the Law of Simony as it

now stands, is given in Mr.

Cripps' able " Treatise on the

Laws relating to the Church

and Clergy," p. 495.

" It is not simony for a lay-

man, or spiritual person not

purchasing for himself, to pur-

chase while the church is full

either an advowson or next

presentation, however immedi-

ate may be the prospect of a

vacancy ; unless that vacancy

is to he occasioned by some

agreement or arrangement be-

tween the parties.

" Nor is it simony for a spi-

ritual person to purchase for

himself an advowson, although

under similar circumstances.

If either a layman or spiritual

person purchase an advowson

while the church is vacant, a

presentation by the purchaser

upon any future avoidance.

after the church has been filled

for that time, is not simony.

" It is simony for any per-

son to purchase the next pre-

sentation while the church is

vacant.

"It is simony for a spi-

ritual person to purchase for

himself the next presentation,

although the church be full.

"It is simony for any per-

son to purchase a next presen-

tation, or, if the purchase be of

an advowson, the next presen-

tation by a purchaser would be

simoniacal, if there is any

agreement or arrangement be-

tween the parties at the time

of the purchase for causing a

vacancy to be made.
'

' If any person purchase an

advowson while the church is

vacant, a presentation by the

purchaser for that vacancy is

simony."
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the patron of a living had a son intended for the

Church, and the Hving happened to become vacant

during the young man's minority, for the patron to

present a clergyman, vs^ho entered into an agree-

ment to resign as soon as the patron's son should

be of age to hold the preferment. These contracts

were usually made by way of bond, conditioned to

resign on the contingency happening, and which,

from the nature of the transaction, acquired the

name of Resignation Bonds. At first a doubt was

entertained whether these bonds did not offend

against the provisions of the Act of Ehzabeth,

since the clergyman who executed such an instru-

ment could hardly be said to have been presented

gratuitously, inasmuch as he agreed to bind him-

self in the penal sum as a condition precedent to

his obtaining the preferment, and inasmuch as, in

case of his refusing to resign, and allowing the

penal sum to be forfeited, he actually would have

given up that sum of money for the sake of holding

the living. However, in Johnes v. Lawrence (d),

first the Queen's Bench, and then the Exchequer

Chamber, decided that such an instrument was

good: and the reason assigned for this was, that a

father is bound by nature to provide for his son

;

and therefore, that, though the clergyman was pre-

sented under an agreement, yet it was not an

{d) Cro, Jac. 248.
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agreement upon any corrupt consideration, but

more resembled the case of a bond to resign in

case of non-residence or of taking any other living,

which had both been decided to be for the good of

the public, and free from any objection on the

score of simony. But still another question re-

mained, for in course of time it became usual to

exact from the clergyman a bond conditioned to

resign—not on the patron's son or any other par-

ticular person becoming qualified to hold the living

—^but to resign generally at the request of the

patron whenever he should think proper to signify

it. These bonds, which were called General Resig-

nation Bonds, stood, it is obvious, on a different

footing from the former ones, for they reduced the

clergyman to a state of complete dependence on

the will and pleasure of the patron. However, in

Ffytche v. The Bishop of London (e), which was

finally decided in the year 1783, first the Court ot

Common Pleas, and then that of the King's Bench,

decided that such bonds were valid. But, on a

vmt of error to the House of Lords, that decision

was reversed by a majority of lay peers voting

against the expressed opinion of a majority of the

judges. After that period there was for a long

time a strong inclination on the part of the Courts

to confine the authority of that decision of the

peers to cases precisely similar to itself, as you will

(e) Cunningham on Simony, 52.



192 ILLEGAL CONTRACTS.

see from the judgments in Bagshaw v. Bosley (/),

Partridge v. WMston {g), Newman v. Newman (h).

However, at last, in the year 1826, the matter

came again before the House of Lords in the case

of Fletcher v. Lord Sondes (J), under the following

circumstances.

An action was brought in the Queen's Bench

by I>ord Sondes against the Reverend William

Fletcher upon a bond of 12,000/. The condition

was not to commit dilapidations, and to resign

within a month after request the rectory of Ketter-

ing, in the county of Northampton, to which Lord

Sondes then presented him, in order that his Lord-

ship might be enabled to present one of two

younger brothers, whose names the condition spe-

cified. Upon this bond, judgment was allowed to

go by default ; and a writ of error being brought

in the House of Lords, the judges were called oh

to deliver their opinions, which they all did with

the exception of Mr. J. Bayley, Mr. J. Holroyd,

and Mr. J. Littledale. There was a difference of

opinion amongst them, and they delivered their

opinions therefore seriatim ; the judges who thought

the bond valid being L. C. J. Best, Mr. J. Bur-

rough, and Mr. J. Qaselee ; those who thought it

invaHd being the L. C. J. Abbott, C. B. Alexander,

Mr. J. /. A. Park, B. Garrow, B. Graham, and

(/) 4 T. R. 78. (j) 3 Bing. 501, in Dom.

{g) Id. 359. Proc.

{h) 4 M. & sel. 71.
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B. Hullock. The Chancellor agreed with the majo-

rity, and the judgment of the Court below in favour

of the plaintiff was reversed. Now the bond in

this case was not a general resignation bond. It

was a special one in favour of the obligees, two

brothers. And the effect of this decision was, not

only to establish the decision in The Bishop of

London v. Ffytche, but to overturn the decisions

which had previously taken place in favour of spe-

cial resignation bonds, and render all bonds condi-

tioned for the resignation of a clergyman illegal.

But as the consequences of this would have been

exceedingly hard upon persons who had executed

special resignation bonds at the time when they

were looked upon as legal, the Archbishop of Can-

terbury immediately brought in a bill which he laid

on the table of the House as soon as the Lords

had assented to the Chancellor's motion to reverse

the judgment of the Queen's Bench in Fletcher v.

Lord Sondes, and which afterwards passed into law.

It is the 7 & 8 Geo. 4, c. 25, which confirms such

bonds and contracts if made before the 9th of

April, 1827, the day of the decision in Fletcher v.

Lord Sondes, for resignation in favour of one, or

one of two specified persons. And thus the law

continued; all general bonds of resignation being

void, and special ones in favour of one person, or

one of two persons, good if before April 9th, 1827,

and void if subsequent to that day, until the pass-

ing of the 9 Geo. 4, c. 94, which rendered special 9aeo.4, c.f4.
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resignation bonds and contracts entered into after

the passing of that Act good, if in favour of one,

or one of two persons standing in the relation of

uncle, son, grandson, brother, nephew, or grand-

nephew to the patron, by blood or marriage.

Thus stands this curious branch of law. Resig-

nation contracts prior to April 9th, 1827, being

governed by 7 & 8 Geo. 4, c. 25, conjointly with

the statutes of Elizabeth and Anne, between that

day and the passing of 9 Geo. 4, c. 94, by the

statutes of Anne and Elizabeth, as explained in

Fletcher v. Lord Sondes ; and, subsequently, by the

9 Geo. 4, c. 94, in conjunction with the statutes of

Anne and Elizabeth.

Illegal charges Another class of illegal contracts, of not unusual
on benefices.

_

occurrence, consists of those which are invahd, on

the ground that they amount to illegal attempts to

charge an ecclesiastical benefice. The obvious

impohcy of allowing the provision made by law for

the support of the church to be diverted to secular

purposes, occasioned the enactment of the 13 Eliz.

c. 20, which directs that all chargings of benefices

other than rents reserved upon the leases which

the law allows to be made should be void. This

Act was repealed by 43 Geo. 3, c. 84, but revived

again by the repeal of the latter Ad by 57 Geo. 3,

c. 99 (k). The cases have mostly arisen on con-

tracts made for the purpose of charging an annuity

{k) Shaw V. Pritchard, 10 B. & C. 241.
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granted by a clergyman upon his benefice. These

contracts are held void (Z), and, where it appears

on the face of a warrant of attorney given by a

clergyman, that his intention in executing it was

that the benefice should be sequestered towards

the liquidation of an annuity or other charge, the

Courts will set it aside (m) ; though they will not do

so where no intention to create such a charge ap-

pears on the face of the warrant of attorney itself,

though its effect may and probably will be to occa-

sion an execution to issue, under which the profits

of the benefice will be sequestered (n).

[A contract may also be illegal by contravening lUegai mea-

the very useful statutes which prescribe a uniform-

ity of weights and measures in the United Kingdom.

By the 5 Geo. 4, c. 74, s. 23, a great number of

statutes upon this subject were repealed, and by

this Act, and by the 5 Sz Q Will. 4, c. 3, the weights

and measures of the country are now regulated.

By sect. 6 of the latter Act, the Winchester bushel,

the Scotch ell, and all local or customary measures

are abolished, and every person who shall sell by

any denomination of measure, other than one of

(Z) See Mouys V. Leake, S A. & E. 812; Newland v.

T. R. 411 ; Alchin v. Hopkins, Watkins, 9 Bing. 113.

1 Bing. N. C. 99; Flight v. (») Bendry v. Price, 7

.S'aZifer, 1 B. & Ad. 673; Wal- Dowl. 753; Colehrook y . Lay-

ker V. Crofts, 20 L. J. (Exch.) ion, 4 B. & Ad. 578 ; Moore v.

257; 6 Excli. \, S. C. Ramsden, 7 A. &E. 898; Shane

(to) Saltmarshe v. Hewett, 1 v. Packman, 11 M. & W. 770.

o2
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the imperial measures or some multiple or aliquot

part thereof, shall be liable to a penalty not ex-

ceeding 40*. for every sale : provided that this Act

shall not prevent the sale of any articles in any

vessel, where such vessel is not represented as con-

taining any amount of imperial measure, or of any

fixed, local, or customary measure theretofore in

use. By sect. 7, heaped measure is abolished, and

all bargains, sales, and contracts which shall be

made by it, are rendered null and void; and articles

which before this Act were usually sold by it, may

be sold by a measure, filled as nearly to the level

of the brim as their size and shape will admit, or by

weight, s. 8. By sect. 9, coals must be sold by

weight, and all articles, except the precious metals

and precious stones, and drugs, must be sold by

Avoirdupois weight, but the precious metals and

precious stones may be sold by Troy weight, and

drugs, when sold by retail, by Apothecaries weight,

see 16 & 17 Vict. c. 29, s. 21, s. 10. By sect. 11,

the stone is to consist of 14 pounds, the hundred

weight of 8 stones, and the ton of 20 hundred

weight. It has been decided that this statute does

not apply to contracts to be performed abroad (o),

but only to contracts where the goods are to be

weighed or measured in this country ; and it has

been held, that, even in this country, a contract for

the sale of iron by the ton long weight, consisting

(o) Rosseter v. Cahlmann, 8 Exch. 361. j
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of 20 hundred weights, of 1201bs. each, is not ille-

gal, it being considered that the object of the

statute, to be collected from it, was to abolish local

and customary weights and measures, and to es-

tablish uniformity, and consequently did not apply

to a weight hke the long hundred, which was not

a local or customary weight, but in use all over

the country. From this opinion, however, Parlce,

B., dissented (jo).

[It may also be convenient to add in this insurance.

place {q), that contracts of insurance, wherein

the parties on whose account the policy is made

have no interest, are also illegal, it having been

enacted by the statute 14 Geo. 3, c. 48, that no

insurance shall be made by any person on the

life of any person, or on any other event what-

soever, wherein the person for whose use, benefit,

or on whose account such policy shall be made,

shall have no interest, and that every assurance

made contrary to the intent thereof shall be null

and void. It is, therefore, important to ascertain

what is to be considered as an interest in the event

within the meaning of this statute. It is clear that

a creditor has an interest in the life of his

debtor (r), that a trustee may insure for the

benefit of his cesttii que trust (s), that a wife has

{p) Jones V. Giles, 23 L. J. (r) Von Lindenau v. Desho-

(Exch.) 292; 10 Exch. 119, rou(jh, 3 Car. & P. 353; Coohe

S. C. V. Field, 15 Q. B. 460.

(y) Supra, p. 172. W Tidsivell v. Ankerstein,
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an interest in her husband's Hfe (t), and that a

man may assure his own hfe, which is the common

case of every day's experience; but he cannot

evade the statute by doing so with the money of

another, which other is to derive the benefit of

the assurance, and has no interest in his hfe, since

so to do would be virtually enabling a person to

effect an assurance on an event wherein he has

no interest (w).

[In some cases also joint stock companies are

not able to make a legal contract, but this will

be treated of hereafter (x).'\

Assignable I have now touchcd upon the classes of con-

tracts invahdated by express enactment, which

are of most frequent practical occurrence, and it

remains to mention one point, also arising from

a late statute, which has done away with a dis-

tinction which was formerly found an exceed-

ingly troublesome one, and frequently very unjust

in its operation.

You are probably aware that the general rule

of the law of England is that a contract is not

assignable ; that is, that a man who has entered

into a contract cannot transfer the benefit of

that contract to another person, so as to put

that other person in his own place, and entitle

Peake, 151; Crauford \ . Hun- (u) Wainwright \ . Bland, 1

ter, 8 T. R. 22. M. & W. 32.

(t) Read \ . Royal Exchange (x) See " Contracts by Pub-

Ass, Co., Peake Ad. C. 70. lie Companies," post.
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him to maintain an action upon it in case of its

non-performance. But, you are probably also

aware, that there are some contracts, which, by

the operation either of a statute, or of some

peculiar rule of commercial law, are exempted

from the operation of the above rule, and ren-

dered transferable in the same way as any other

property from man to man.

Such are bills of exchange, which, by the law BiUs of ex-

merchant, are transferable by indorsement if for^megaUon-

payable to order, by delivery if payable to bearer,
®^'^^™*^°"^-

Such, too, are promissory notes, which, by the

statute 4 Anne, c. 9, are placed on the same

footing as bills of exchange. Now, where some

one of these instruments had been made upon

an illegal consideration; where, for instance,

a bill of exchange was accepted for an illegal

gambUng debt, it is obvious that no action could

be maintained between the original parties to it,

for instance, in the case I have just put, by

the drawer of such a bill against the acceptor

of it; for, as between them, it is the common
case: they both knew of the illegality, and

nevertheless, with their eyes open, made it the

consideration of their contract. But, where the

instrument had gone out of the hands of the

person to whom it was originally given, and

had got into the hands of some third person,

the case is very much altered; for he might

not, and, probably, did not know of any illegality

;
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and, if he did not, it was hard that he should

lose the benefit of that for which he had paid,

in consequence of the illegal act of other per-

sons, in which he did not participate, and of

which he did not know. For instance, to take

again the same example:

—

A. loses 100/. to B.

at whist, and accepts a bill for the amount. If

B. afterwards sues A. on that bill, and A. pleads

the illegahty, this, though not in conformity with

the principles of honour, cannot be said to be

a hardship upon B., for he knew when he sat

down to play, and he knew when he drew

the bill, that he could not enforce such a demand.

But, suppose, instead of suing on the accept-

ance himself, he had procured C. to discount

it, and had indorsed it to him, and C. had paid

full value for it, and knew nothing of the

gaming debt for which it was given, in such

a case it would be an exceedingly hard thing

indeed to prevent C. from recovering the amount

from the acceptor. Yet, notwithstanding this,

there were till lately several cases in which he

would have been precluded from doing so.

The law stood thus:—Whenever illegality de-

pended on the common law, or on an Act of

Parliament which did not in express terms render

the security void, there the Courts applied the

rule which reason and justice dictate, and held,

that the person who had given value for the

security, and had taken it without notice that
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it was aflFected by any illegality, was entitled to

recover upon it. There were, however, some AVhere illegal

1 . 1 1 1 . . n tills were
cases, m which, by the positive enactments oi void in hands

particular statutes, the security was rendered LdOTaee.

voido Such, for instance, was an acceptance of

the description I have just supposed, given for

a gaming debt. Such also, at one period, was

a bill or note given upon a usurious consideration.

But the hardship in the case of usury was found

so great, that a particular Act, 58 Geo. 3, c. 93,

was passed in order to put an end to it. And,

at length, stat. 5 & 6 Will. 4, c. 41, has altogether

abolished the distinction and the grievances which

it occasioned, by enacting that such instruments

shall be no longer void, but shall be deemed

and taken to have been given for an illegal con-

sideration; the consequence of which is, that they

are still void as between the original parties,

and also as against all persons who have taken

them with notice of the illegality, or after they

had become overdue, or without giving value

for them ; but good in the hands of every person

who has given value, and taken the instrument

before it was due and bona fide (^/).

[Although, since the passing ofthis statute, many

alterations have been made in the law of gaming,

yet the stat. 5 & 6 Will. 4, c. 41 is still in force {z),

and the law is still as just described.]

(«/) See supra, p. 172. 15. See Bayley on Bills, by

(a) 8 & 9 Vict. c. 109, s. Dowdeswell, 524.
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No action Ues There is one other point which I will notice
to recover mo- ,„ , , ,. -i i i f ^^^ ^^
neypaddon oeiore altogether leaving the head ot illegahty.

tract.
°°"

I have hitherto spoken of illegality as avoiding a

contract^ and of course as operating by way of

defence to any action brought upon the contract

which it affects. But put the case that an illegal

contract has been in part performed—that money,

for instance, has been paid in pursuance of it

—

no

action will lie to recover that money hack again.

At an early period of the law it was thought that

such an action might be perhaps maintainable

upon the ordinary principle, that an action will lie

to recover back money which has been paid on a

consideration which has failed. Thus, for instance,

in the common case of an insurance, supposing

that I insure a ship during a voyage, and she never

sails upon it, I should be entitled to recover back

the money as paid upon a consideration which

had failed: for the consideration for my paying

the premium was the risk the underwriter was

to take upon himself; but as the risk was to

be contemporaneous with the voyage, and as that

never commenced, so neither did the risk, and,

consequently, nothing was ever given in exchange

for the money. So, in the ordinary case of an

action for a deposit. If A. sells an estate to B.,

B. paying a part of the purchase money as a

deposit, if A. afterwards prove unable to make out

a title, B. may recover back the money deposited

for the consideration; for it was the sale which
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has become abortive. Such are the common
cases, such the common rule: where money has

been paid upon a consideration which totally

fails, an action will lie to recover it back again.

But it is otherwise where the contract was an

illegal one. Where money is paid in pursuance

of an illegal contract, the consideration of course

fails, for it is impossible for the party who has

paid the money to enforce the performance of the

illegal contract. Still, no action will lie to recover

it back again. The reason of this is, that the

law will not assist a party to an illegal contract.

He has lost his money, it is true, but he has

lost it by his own folly in entering into a transac-

tion which the law forbids. You will see instances

of this in the cases cited below (a), the last of which

is the very case I put, that of an insurance, in

which if the risk be not run the premium may be

recovered back again ; but in Lubbock v. Potts the

insurance was an illegal one, and it was therefore

held, that, though it could not have been enforced,

the insured should not recover back the premium.

The point is forcibly put by L. C. J. TVilmot, in his

celebrated judgment in Collins v. Blantern, which

I have several times cited from 2 Wilson, 341.

"Whoever," says his Lordship, "is a party to

an unlawful contract, if he have once paid the

{a) M'Kinnell v. Robinson, ing v. Morris, Cowp. 790: and

3 M. & W. 441; Howsonv. Lubbock, v. Potts, 7 Bast, 4:4.9.

Hancock, 8 T. R. 575 ; Brown-
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money contracted to be paid in pursuance thereof,

he shall not have the help of a Court to fetch

it back again. You shall not have a right of

action when you come into a Court of Justice

in this unclean manner to recover it back."

Cases in which To this rule, however, there are two exceptions:
money paid on . i -n t , • 77
illegal con- 1 he iirst IS, wheve the lUegahty is created by some

recovered. statute, the object of which is to protect one class of

men against another, or where the illegal contract

has been extorted from one party by the oppres-

sion of the other. In cases of this sort, although

the contract is illegal, and although a person

belonging to the class against whom it is intended

to protect others cannot recover money he has

paid in pursuance of it, yet a person belonging to

the class to be protected may, since the allowing

him to do so renders the Act more efficacious.

You will see this proposition illustrated by the

case of Smith v. Bromley (b), which turned on

the application of one of the old Bankrupt Acts,

That Act, to prevent practices on bankrupts who
had not obtained their certificates, and who for

the sake of obtaining them were likely to be

willing to submit to any terms, however hard,

that might be imposed upon them, vacated all

securities given by the bankrupt or any one on

his behalf, in consideration of the signature of

the certificate. A creditor refused to sign the

(6) 2 Dougl. 696, note.
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certificate vmless a siim of money was paid him by

a friend of the bankrupt's, and, the money having

been paid, it was held that the person who paid it

might recover it back again. [In hke manner one

of the old Lottery Acts forbade, under a penalty,

the insuring of lottery tickets. The plaintiff had

paid a sum of money to the lottery office keeper

as premiums for the purpose thus forbidden, and

was held entitled to recover it back as money

received to his use (c). The Acts against usury

now repealed, made the taking money, reward,

or promise of reward, by the informer or plaintiflp

suing for the penalties of usury, in order to com-

pound with any person offending against those

laws, very highly penal; the object being to pre-

vent the person so offending from being harassed

by vexatious actions and informations. It was,

therefore, held, that, where the defendant had in a

former action sued the plaintiff for the penalties

of usiiry in a transaction with another person, and

the plaintiff had, in order to get rid of that penal

action, compovmded with the defendant, by paying

him a large sum of money, he might recover it

back from the defendant, the prohibition against

compounding such actions being made for the

protection of the party sued in them. The Court

considered, that, although the plaintiff was guilty

(c) Jacques v. Golightly, 2 Bl. 1073; Jacques v. Withy, 1

H. Bl. 65.
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of usury, and liable to the penalties for usury, he

was not liable to be harassed by actions com-

menced for the purpose of being compounded.

His criminality was collateral to the offence of

compounding, his consciousness of his usurious

dealings and dread of the consequences laid him

at the mercy of the defendant, and enabled the

latter to effectuate an act of extortion by pro-

curing the payment of a sum of money; and

that, in respect of the criminal offence of com-

pounding, the plaintiff was the person whose

situation was taken advantage of against the object

of the statute, which, for his protection, made

such compounding illegal (d).

[Very similar to the case of Smith v. Bromley

above cited, is that of Smith v. Cuffe {e), where

the defendant, who was a creditor of the plaintiff,

entered into an agreement with the plaintiff and

his other creditors, to accept a composition of

IO5. in the pound on the debts due to them from

the plaintiff. The defendant would not enter into

this agreement except upon the consideration that

the plaintiff should give him his promissory note

for the remainder of his debt. The note was

given, the 10^. in the pound paid, the defendant

passed away the note, and the holder compelled

the plaintiff to pay it. The Court decided that

(d) Williams v. Hedley, 8 East, 378.

(e) 6 M. & Selw. 160.
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the plaintiff might recover back from the defendant

the amomit of the note so paid. In this case it

was strongly argued, that, both parties having

been guilty of a fraud upon the creditors, the case

Vi^as within the rule in pari delicto potior est

conditio defendentis ; but Lord Ellenborough

said, this is not a case of par delictum, but of

oppression on one side, and submission on the

other ; it can never be predicated as par delictum,

when one holds the rod, and the other bows to

it ; there was an inequality of situation between

these parties, one was creditor, the other debtor,

who was driven to comply with the terms which

the former chose to enforce. And is there any

case, where, money having been obtained extor-

sively and by oppression, and in fraud of the

party's own act as it regards the other creditors,

it has been held that it may not be recovered

back? On the contrary, I believe it has been

uniformly decided, that an action lies.

[This case has been approved and acted on in

the more recent case oiHorton Y.Riley {f), where

the defendant, . being a creditor of the plaintifP,

entered into a similar agreement to that in Smith

V. Ciiffe, both with the plaintifP and his other

creditors, and with the plaintiff himself privately,

who promised in addition to keep in his own hands

the note which was given for the remainder of the

(/) 11 M. & W. 492.
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debt ; but he negotiated the note^ and the holder

enforced payment from the plaintiff; under these

circumstances, it must be evident, that, if sued by

the defendant upon the note, he would have had

a good defence against him. Of this defence he

viras deprived by the defendant's having handed the

note over, whereby the plaintiff was compelled

to pay the money, and had therefore a right to

recover it back from the defendant. The agree-

ment in this case, said Lord Abinger, makes it a

stronger case even than Smith v. Cuffe, and I see no

reason why we should depart from that decision.]

stakeholder. The Other exception is, that, when money has

been paid in pursuance of an illegal contract,

but paid not to the other contracting party but

to a stakeholder, then either party may recover

it back again; for instance, if parties agreed to

play at an illegal game, and each deposited his

stake in A.'s hands, either might recover it back

from A. ; for it is obvious, that, in this case, to

allow the money to be recovered is to allow the

parties a locus pcenitentiae, within which they may

repent of their illegal contract, and refrain from

completing it at all. [Thus it was held, before the

recent alterations of the Gaming Acts, and would,

as appears by what has been said upon that head

of law, be so now, that if a wager be deposited with

a stakeholder, to be paid over on the event of a bat-

tle to be fought by the parties laying the wager,

and it be demanded from him before it has been



ILLEGAL CONTRACTS. 209

paid over, the party demanding may recover it

from the stakeholder, although the battle has

been fought (g), but it did not appear which

party had succeeded.]

I have now done with the contract itself. I Presumption

have stated the various points relating to the legality.

contract itself, the consideration, and the effect

of illegality on either. In the next Lecture I

shall speak of the parties to it.

{g) See Cotton v. Thurland, v. Jackson, 8 B. & C. 221

;

5 T. R. 405 ; Smith v. Bich- Hodson v. Terrill, 1 C. & M.

more, 4 Taunt. 474; Hastelow 797.
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LECTUUE VIII.

PARTIES TO CONTRACTS. WHO ARE INCOMPETENT

TO CONTRACT.—INFANTS.—WIVES.

Parties to con- I CONCLUDED in my last Lecture, the consideration

of the contract itself, having spoken of the differ-

ent sorts of contract, of the consideration neces-

sary to support a contract without specialty, and

the effect of illegality in invalidating all contracts

whatever. The next branch of the subject relates

to the parties to the contract. Now this, you will

at once perceive, involves a double consideration.

First, regarding the ability of the parties to the

contract to contract at all.

Secondly, regarding their abihty to enter into

this or that particular sort of contract ; for (as I

shall have to explain more at length to you) there

are persons who are allowed by the law to contract,

but are not allowed to contract in the same way as

an ordinary individual : for instance, a corporation

may contract by deed, but cannot, except in certain

cases which I shall presently specify, contract in

any other manner. However, although these two

considerations are in themselves distinct, yet I

think the bfetter and more intelligible plan will be

to deal with both of them together, specifying, one

* by one, those classes of persons regarding whose
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power to contract the law contains any particular

provisions, and pointing out, while treating upon
each of them, in what cases they are disabled from

entering into any contract, and in what cases,

although allowed to contract, they are obliged to

do so in a particular form.

Now, I need hardly tell you that, prima facie, PerBonai ina-

any subject of the realm has power to enter into tract

any contract not rendered illegal by the provisions of

the statute or common law; and, therefore, the

cases to which I am now to advert are cases of

complete or partial disability; cases in which a

contract, which would have been good if entered

into by an ordinary individual, is, when entered into

by some particular individual, invalid, because that

individual happens to fall within a class of persons

who either do not possess ability to contract at all,

or do not possess ability to contract in that parti-

cular way.

The first of these classes of persons to which I

. shall advert, is that of Infants.

The general principle which regulates this infants,

branch of the law is, that until an individual has

attained the age of twenty-one, which period the

law has selected as that at which a person of aver-

age capacity may fairly be supposed to have

attained sufficient experience to render his natural

faculties fully available in the practical business of

the world, it is necessary to shield him from the

dangers of becoming a prey to others willing to

p2
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Are partially

disabled from
contracting.

May contract

for neoessa-

What are ne-

cessaries for

infants.

take advantage of his inexperience ; and as there

are no means of doing this except by placing him

under a limited disability to contract, he is accord-

ingly placed under such limited disability. But,

inasmuch as to place him under a total disability

might have the effect of preventing him from at-

taining objects not only not detrimental, but of the

utmost advantage to him, he is, in order to avoid

this risk, permitted to bind himself to a certain

extent, since otherwise he might be unable to ob-

tain food, clothes, or education, though certain to

possess at no very distant period the means of

amply paying for them all.

The general principle therefore is, that an infant

may bind himself by a contract for what the law

considers necessaries, but not by any other contract.

We will consider, therefore, what it is that the law

comprises under this denomination.

Now, it is well established by the decisions that

under the denomination necessaries fall not only

the food, clothes, and lodging necessary to the

actual support of life, but likewise means of edu-

cation suitable to the infant's degree, and all those

accommodations, conveniences, and even matters

of taste, which the usages of society for the time

being render proper and conformable to a person

in the rank in which the infant moves. The

question what is comfortable, what is, in the legal

sense of the word, necessary, is, in each case, to be

decided by a jury ; but these are the principles by
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which the judge ought to direct the jury that their

decision should in each particular case be guided.

It is impossible to understand this subject practi-

cally, so as to be able to say with tolerable cer-

tainty what would be the decision On this or that

particular case, except by a familiarity with similar

ones. I will therefore refer you to a number of

decided cases, containing, in my judgment, the best

illustrations of the matter.

The two cases of Peters v. Fleming (a), and

Harrison v. Fane (i), in one of which the infant

was held liable, and in the other not, appear to me
to furnish good examples of the distinctions of

which I am speaking.

In Peters v. Fleming, the plaintiff, who was a

jeweller, brought an action of debt against an in-

fant, who pleaded his infancy by way of defence

:

the plaintiff replied that the goods, for the price of

which he sued, were necessaries suitable to the

estate, degree, and condition in life of the infant; on

which issue was joined, and the question to be

tried was, whether they were or were not so. It

turned out that the infant was the eldest son of a

member of Parliament, who was, also, a gentleman

of fortune, and that the infant was an undergradu-

ate of the University of Cambridge, and resided at

the University. The articles supplied were four

rings, a gold watch-chain, and a pair of breast-pins.

{a) 6 M. & W. 42. (b) 1 M. & Gr. 550.
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The jury found that these articles were necessaries,

and a motion was made to set aside the verdict as

contrary to evidence. The Court of Exchequer,

however, refused to interfere. Baron Parke said,-^

" It is perfectly clear, that, from the earliest time

down to the present, the word necessaries was not

confined to such articles as were necessary to the

support of life, but extended to articles fit to main-

tain the particular person in the state, station, and

degree of life in which he is ; and, therefore, we

must not take the word ' necessaries ' in its unqua-

lified sense, but with the qualification above point-

ed out. The question therefore is, whether there

was any evidence to go to the jury that any of

these articles were of that description. I think

there are two that might fall under that descrip-

tion, namely, the breast-pin and the .watch-chain.

The former might be a matter either of necessity

or of ornament. The usefulness of the other might

depend on this, whether the watch was necessary ?

If it was, then the chain might become necessary

itself. Now, it is impossible that a judge could

withdraw from the consideration of a jury whether

a watch was necessary for a young man at college,

and of the age of eighteen or nineteen, to have.

That being so, it is equally, as far as the chain is

concerned, a question for the jury. There was

therefore evidence to go to the jury. The true

rule I take to be this, that all such articles as are

pmely ornamental are not necessary, and are to be
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rejected, because they cannot be requisite for any

one, and for such matters therefore an infant can-

not be made responsible. But if they were not

strictly of this description, then the question arises

whether they were bought for the necessary use of

the party, in order to support himself properly in

the degree, state, and station of life in which he

moved. If they were, for such articles the infant

may be made responsible."

On the other hand, in Harrison v. Fane (c), an

action was brought by a livery stable-keeper for

the hire of horses, the defendant pleaded infancy,

and the plaintiff replied that the horses furnished

were necessary for the infant, upon which issue

was joined. It turned out on the trial that the

defendant was the younger son of a gentleman

who had once been a member of parliament, and

who had a family of five children. The defendant,

the infant, kept a horse of his own, and sometimes

hunted with his father's hounds. Under these cir^

cumstances the judge who tried the cause thought

that the horses were not necessaries, and directed

the jury accordingly ; but the jury thought proper,

nevertheless, to find their verdict for the plaintiff.

The Court, considering it a perverse one, and con-

trary to law, set it aside, the L. C. J. observing, that

he would not say that horses could not be necessa-

ries under any circumstances, but that no evidence

(c) 1 M. & Gr. 550.
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was given that they were so in the present case.

With regard to the L. C. Justice's remark, I feel

no difficulty in putting a case in which a horse

might be considered necessary. Suppose, for in-

stance, the infant were a young man in a genteel

station of life and had been ordered horse exercise

by a medical attendant.

[Thus, in a case subsequently decided {d), soda

water, oranges, and jellies, for an infant undergra-

duate at college, were held, prima facie, not to be

necessaries, though they might have been shown

to have been so. " This," said Mr. Baron Parke, "is

the case of a young man resident in the town, and

having from his college every thing necessary for a

person in statu pupillari." Had there been evi-

dence that his medical attendant recommended

them, they would undoubtedly have been consi-

dered necessaries {e). The case of Hands v. Sla-

ney (/) also well illustrates both these proposi-

tions, for in that case it was held that a captain in

the army, under age, was liable for a livery,

ordered by him for his servant, but not for

cockades given to the soldiers of his company.

Lord Kenyan thought it was proper for a gentle-

man in the defendant's situation to have a servant,

and if proper to have a servant, that servant should

have a livery, but the cockades could not be neces-

Cd^ Brooker v. Scott, 11 M. 5 Q. B. 606.

& W. 67. (/) 8 T. R. 678 ; Coates v.

(e) Wharton v. Mackenzie, Wilson, 5 Esp. 152.
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saries. If the articles supplied to the infant are

in their own nature necessaries, considering the

infant's degree and station, it is immaterial that he

had such an allowance paid to him as might have

enabled him to pay ready money for them(g-).

Nor is it necessary for a tradesman, before supply-

ing an infant with goods, to make inquiries as to

the degree in which he is already supplied with

goods of the like kind (h), although, if the infant

is fully and amply supplied, the goods furnished by

the tradesman cannot be necessaries, and, there-

fore, he suppUes them at his peril (i).

[It has always been considered that necessaries

for an infant's wife and children are necessaries

for himself (^'), a doctrine, which, together with

that of an infant's liability generally, is so fully

and clearly explained in the judgment of the Court

of Exchequer, in the case of Chappie v. Cooper (Jc)

that it deserves to be carefully studied. " It seems

clear," said Mr. Baron Alderson, deUvering the judg-

ment of the Court, " that an infant can contract so

as to bind himself in those cases where it is neces-

sary for him to have the things for which he con-

tracts; or where the contract is, at the time he

makes it, plainly and unequivocally for his benefit.

ig) Burghart v. Hall, 4 M. 2 B. C. 1325.

& W. 727. 0) Turner- v. Trisley, 1

{h) Bragshaw v. Eaton, 5 Str. 168.

Bing. N. C. 231. (J) 13 M. & W. 252.

(J) Bainbridge v. dickering,
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It is with the former class that we are concerned.

Things necessary are those without which an indi-

vidual cannot reasonably exist. In the first place,

food, raiment, lodging, and the like. About these

there is no doubt. Again, as the proper cultivation

of the mind is as expedient as the support of the

body, instruction in art or trade, or intellectual,

moral, and religious information may be a neces-

sary also. Again, as man lives in society, the

assistance and attendance of others may be a

necessary to his well-being. Hence, attendance

may be the subject of an infant's contract. Then

the classes being established, the subject matter

and extent of the contract may vary according to

the state and condition of the infant himself. His

clothes may be fine or coarse, according to his

rank; his education may vary according to the

station he is to fill ; and the medicines will depend

on the illness with which he is afilicted, and the

extent of his probable means when of age. So,

again, the nature and extent of the attendance will

depend on his position in society ; and a servant

in livery may be allowed to a rich infant, because

such attendance is commonly appropriated to per-

sons in his rank of life. But in all these cases it

must first be made out that the class itself is one

in which the things furnished are essential to the

existence and reasonable advantage and comfort of

the infant contractor. Thus, articles of mere lux-

ury are always excluded, though luxurious articles
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of utility are in some cases allowed. So, contracts

for charitable assistance to others, though highly

to be praised, cannot be allowed to be binding, be-

cause they do not relate to his own personal

advantage. In all cases there must be personal

advantage from the contract derived to the infant

himself. It is manifest, we think, that this prin-

ciple alone would not be sufficient to decide the

present case. For it would be difficult to say that

there is any personal advantage necessarily derived

to an infant from the mere burial of a deceased

person. But there is another consideration which

arises out of the circumstances of this case, which

may, we think, materially affect the defendant's

liability. This is the case of an infant widow, and

the burial that of her husband, who has left no

property to be administered. Now, the law per-

mits an infant to make a valid contract of marriage

;

and all necessaries furnished to one with whom
he becomes one person by or through the contract

of marriage, are, in point of law, necessaries to the

infant himself. Thus, a contract for necessaries to

an infant's wife and lawful children is used by Lord

Bacon as one of the illustrations of the maxim

'Persona conjuncta aequiparatur interesse pro-

prio ' (k). ' If a man,' says Lord Bacon, ' under the

years of twenty-one contract for the nursing of his

lawful child, this contract is good, and shall not be

{k) Bac. Law Maxims, r. 18—Broom's Maxims, 407, 2nd edit.
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avoided by infancy, no more than if he had con-

tracted for his own aliments or erudition.' Now
there are many authorities which lay it down that

decent Christian burial is a part of a man's own

rights ; and we think it is no great extension of the

rule, to say that it may be classed as a personal

advantage, and reasonably necessary to him. His

property, if he leaves any, is Hable to be appropri-

ated by his administrator to the performance of

this proper ceremonial. If, then, this be so, the

decent Christian burial of his wife and lawful chil-

dren, who are the persons conjunctee with him, is

also a personal advantage, and reasonably neces-

sary to him ; and then the rule of law applies that

he may make a binding contract for it. This

seems to us to be a proper and legitimate conse-

quence, from the proposition that the law allows

an infant to make a valid contract of marriage. If

this be correct, then an infant, husband, or parent,

may contract for the burial of his wife or lawful

children ; and then the question arises, whether

an infant widow is in a similar situation. It may
be said that she is not, because during the cover-

ture she is incapable of contracting, and, after the

death of the husband, the relation of marriage has

ceased. But we think this is not so.

" In the case of the husband, the contract will

be made after the death of the wife or child, and

so after the relation which gives validity to the

contract is at an end to some purposes. But if the
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husband can contract for this, it is because a con-

tract for the burial of those who are personae con-

junctas with him by reason of the marriage, is as a

contract for his own personal benefit; and if that

be so, we do not see why the contract for the

burial of the husband should not be the same as a

contract by the widow for her own personal benefit.

Her coverture is at an end, and so she may con-

tract ; and her infancy is, for the above reasons, no

defence, if the contract be for her personal benefit.

[" It may be observed, that as the ground of our

decision arises out of the infant's previous contract

of marriage, it will not follow from it that an infant

child or more distant relation would be responsi-

ble upon a contract for the burial of his parent or

relative."]

There are, however, some species of contracts An infant

which the law considers it so imprudent on the

part of an infant to enter into, that it will not allow

him to bind himself by them under any circum-

stances. For instance, an infant cannot trade, and

consequently cannot bind himself by any contract

having relation to trade. We know, by constant

experience, that infants do in fact trade, and trade

sometimes very extensively. However, there ex-

ists a conclusive presumption of law that no infant

under the age of 21 has discretion enough for that

purpose. You wdll see this laid down in Whywell

V. Champion (J), Dilk v. Keighly {m). [He may,

(Z) Str. 1083. (to) 2 Esp. 480.
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An infant

cannot bind
himself by a
bill

Nor by stat-

ing an ac-

count.

therefore, recover back in an action for money had

and received a sum which vv^hile an infant he had

paid towards the purchase of a share in the defen-

dant's trade (n), not having actually received any

profit or benefit from the business (o).] Some sin-

gular consequences follow from this general rule :

for instance, a bill of exchange is a mercantile con-

tract, deriving, as I had occasion to explain in the

last Lecture, its peculiar and distinguishing quali-

ties from the law merchant. An infant, therefore,

as he cannot be a merchant, in the eye of the law,

is not allowed to bind himself by becoming a party

to such an instrument: and thus, although a young

man under the age of 21 may bind himself by a

contract to pay money for his necessary dress,

living, or education, yet, if he accept a bill for the

price of these very articles, it will not bind him;

although by accepting the bill he, in fact, would

rather gain an advantage, inasmuch as he would be

entitled to credit during the time the bill had to

run (p).

Again, he cannot bind himself by stating an ac-

count ; although the items of the account be all

recoverable against him as for necessaries (§'). [In-

(«) Corpe V. Overton, 10

Bing. 252.

(o) Holmes V. Blogg, 8

Taunt. 508.

(p) Williams v. Harrison,

Carth. 160: Williamson v.

son V. Cotgrave, 16 L. J. (C.

P.) 198.

{q) Trueman v. Hurst, 1 T.

R. 40 ; Ingledew v. Douglas, 2

Stark. 36; Oliver y .Woodroffe,

4 M. & W. 650; Williams v.

Watts, 1 Camp. 552; Harri- Moor, 11 M. & W. 256.
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deed, in many instances, the statement of an ac-

count often requires so very large a share of that

kind of knowledge which is derived from actual

experience alone, that there are perhaps few trans-

actions for which the young commonly are less

prepared; he cannot bind himself, therefore, by
stating an account. For a similar reason an infant

is not bound by an agreement to refer a dispute

to arbitration (r), nor can he render himself hable

by borrowing, even to lay out upon necessaries

the money borrowed (s).

[In Oliver v. Woodroffe, just cited, the infant had

given a cognovit, (which as you are no doubt

aware is an acknowledgment by a defendant that

an action brought against him is rightly brought,

and that a named sum is due to the plaintijfF,) and

it was admitted that it was given for necessaries

supplied to the infant. It was argued, that, as an

action might have been brought against him for

the necessaries, he ought to be allowed to confess

that action in order to save further expense. But

the Court of Exchequer, after considering the

point, held that the cognovit could not be enforced

against the infant, because by that means a minor

would be made to state an account, which the law

will not allow him to do, so as to bind himself.

If an action be brought against him, it is for the

(r) Watson on Accords, cap. 387; Probart v. Knouth, 2 Esp.

3, sect. 1. 472.

{s) Earle v. Peale, 1 Salk.
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jury to determine the reasonableness of the de-

mand.]

Reason why This rule that an infant shall not be allowed to

not trade.""'^ bind himself by contracts made in trade, although,

looking at it with regard to the present state of

education and society, it may appear not to be so re-

quisite as once it was, yet, looking at it upon gene-

ral principles, it is capable ofbeing defended by some

strong arguments. The consequences of failure in

trade are so fatal, not merely to the property, but

often to the reputation of the unsuccessful trader,

—and a failing trader is so often, in his struggles

to save himself from utter shipwreck, and to keep

up a good appearance in the sight of the world, in-

duced to have recourse to disingenuous and repre-

hensible expedients,—that possibly, upon reflection,

it may be thought not unwise to guard young per-~

sons up to a certain point against the accidents and

temptations of mercantile speculation, and to ensure

to them, as far as possible, the advantage of start-

ing fair in life with fortunes unimpaired and char-

acters unblemished. How grievous would be the

situation of a young person beginning life at one-

and-twenty an uncertificated bankrupt. Against

such a chance, the law as it now stands effec-

tually guards him ; for, as an infant cannot trade,

he cannot become bankrupt ; and it has been de-

cided that a fiat against him is void (t). Again,

(t) Belton V. Hodges, 9 Bing. 365.
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the general principle being, that an infant shall be Not bound by

bound by no contract which is not beneficial to benefidai""

him (u), it is held that he can engage in none in

which the performance of the contract is secured

by a penalty ; for that it cannot be for his advan-

tage to become subject to a penalty ; and, therefore,

though the old books lay it down that he may bind

himself by a deed to pay for necessaries (x), yet it

is clearly settled that he cannot do so by a bond

containing a penalty (y). A variety of other ex-

amples might be given ; but I think what I have

said sufficient to explain the general nature of an

infant's liability and exemption from liability.

Now, therefore, the general rule being that an

infant cannot bind himself except for necessaries,

next comes the question—Suppose he do, in fact,

enter into a contract for something not falling un-

der that denomination, what will be the conse-

quence ? In the first place, no action can be Actions can-

... , .,,. ,. ...p not be main-
mamtamed agamst him dunng his infancy upon any tained on

such contract, nor afterwards, unless he elect to tracts.^

"""

confirm it. But, in the second place, the contract

is not absolutely void but voidable ; and, there-

fore, when he amves at the age of twenty-one, he

may confirm it, and, if he do so, he will become

liable to an action upon it.

I will exemplify this by the case of Goode v. Har-

(m) See Stikeman v. Daw- («/) Ayliffv. Archdale, Qxo.

son, 16 L. J. (Chanc.) 205. Eliz. 920; Corpe v. Overton,

(x) Cora. Dig. Infant, B. 5. 10 Bing. 252.

Q
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rison, which I have already cited {z). A person of

the name of Goode entered into a trading partner-

ship with an infant under the age of twenty-one,

called Bennion ; a third person, named Harrison,

supplied them with goods, and after Bennion came

of age, he took no step to signify to the world that

he disclaimed the connexion with Goode, but, on

the contrary, allowed it to be supposed that he was

still in partnership with him. After this, Harrison

supphed Goode with more articles, and brought an

action against him for the price, jointly with Ben-

nion, as a co-defendant. Bennion set up his in-

fancy, and urged that, as an infant cannot bind

himself by a contract made in the course of trade,

his agreement, while under age, to become Goode's

partner was not binding upon him, and conse-

quently, that, not being Goode's partner, he was not

liable for the articles supplied to him. On the

other hand it was urged, that, admitting the part-

nership contracted while he was an infant to be

voidable, it was nevertheless in his option, when he

arrived at his full age of one-and-twenty, to adopt

and confirm it ; that by his conduct he had done

so ; and that consequently he was liable for the

goods supplied afterwards. The question was

argued, as you may suppose, with great ability, the

counsel being Mr. Baron Parke and the late Mr.

Justice Littledale. The Court decided in favour of

{z) 5 B. & Aid. 147.
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the plaintiff. The principle is clearly and strictly

laid down in the judgment of Mr. Justice Bay-
ley,—" It is clear," says his Lordship, " that an in-

fant may be in partnership. It is true that he is

not liable for contracts entered into during his

infancy : but still he may be a partner. If he is

in point of fact a partner during his infancy, he

may, when he comes of age, elect, whether he will

continue that partnership or not. If he continues

the partnership, he will then be liable as a partner.

If he dissolve the partnership, and if when of age

he take the proper means to let the world know
that the partnership is dissolved, then he will cease

to be a partner."

It is easy to apply this mode of reasoning to any

other sort of contract («). [Thus, if he makes a

lease of his land, which is binding if for his benefit

but not otherwise, and after majority accepts rent,

and by other acts affirms the contract, this is strong

evidence that the lease is beneficial and binding (6)

;

or if an infant lessee remains in possession of the

house or land demised, and pays rent after majori-

ty, he cannot repudiate it afterwards, but it is con-

firmed from the beginning (c). This head of law

has been much and elaborately considered in several

recent cases, in which the hability of an infant

{a) Souiherton v. fVhitelock, 157-

1 Str. 690. (c) Ketsey's case, Cro. Jac.

(6) Shep. Touch. 268; ^«/i- 320; Holmes v. Blogg, 8

field V. Ashfield, Sir W. Jones, Taunt. 35.

q2
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holder of railway shares to pay the calls upon them

has been in dispute. The arguments and judg-

ments in these cases (which are cited below),

demand a very careful perusal, and will amply re-

pay it in the very full view which they give of the

principle now under discussion and the application

of it. Assuming, according to the opinion of the

Court of Exchequer, that the question of the in-

fant's liability does not depend conjointly upon the

Act creating the company, and upon the Companies

Consolidation Act, 8 & 9 Vict. c. 16, but upon the

Common Law, it has been repeatedly decided, that,

where an infant becomes the holder of shares by his

own contract and subscription, he is prima facie

liable to pay the calls {d), he may repudiate that

contract and subscription, and if he does so while

an infant, although he may on arriving at full age

disaffirm his repudiation, or receive the profits,

it is for those who insist upon his liability to make

out these facts (e). Infants having become share-

holders in railway companies, have been held liable

to pay calls. " They are purchasers" (said the Court

of Exchequer in The London and North Western

Railway Company v.M'Michael), "who have acquir-

ed an interest not in a mere chattel, but in a subject

of a permanent nature, either by contract with the

(d) London and North West- v. Cazenove, 10 Q. B. 735.

em Ry. Co. v. M^Michael, 20 (e) Newry and Enniskillen

L. J. (Exch.) 97; 5 Ex. 114. Ry. Co. v. Coombe, 3 Exch.

See Cork and Bandon Ry. Co. 365.
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Company or by devolution^ from those who have so

contracted, and without an obhgation attached to

it which they are bound to discharge, and have

been thereby placed in a situation analogous to an

infant purchaser of real estate, who has taken pos-

session, and thereby become liable to all the obliga-

tions attached to the estate, for instance, to pay

rent in case of a lease rendering rent, or to pay a

fine due on an admission in the case of copyhold,

to which an infant had been admitted (/), unless

they have elected to waive or disagree to the

purchase altogether, either during infancy or after

full age, at either of which times it is equally com-

petent for an infant so to do." Thus, where the

infant avoids the contract for purchase during mi-

nority, he is not liable to pay the calls, and where

there has been no waiver or repudiation he con-

tinues liable. If, after full age, the party repudiates

a contract made dm-ing his infancy, it may be

gathered from what has been said, and indeed

hardly requires stating, that he must do so within a

reasonable time afterhe comes ofage (g)-~\ However,

in order to prevent persons from inconsiderately con-

firming contracts made by them during infancy, and

to obviate the danger of attempts to foist such

confirmation on them by false evidence, it is

enacted, by 9 Geo. 4, c. 14, s. 5, that no action shall

(/) Evelyn v. Chichester, 3 Co. v. Black, 22 L. J. (Exeh.)

Burr. 1717. 94; 8 Ex. 181, S. C.

(j/) Dublin and Wicklow Ry.
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be maintained whereby to charge any person upon

any promise made, after full age, to pay any debt

contracted during infancy, or upon any ratification

after full age of any promise or simple contract

made during infancy, unless such promise or ratifi-

cation shall be made, by some writing, signed by

the party to be charged therewith (h), [There is

some difficulty, in cases like the present, in under-

standing clearly what is meant by a ratification. It

is generally, as was remarked by Lord Ellenborough,

in Cohen v. Armst?-ong {i), more correct to say that

the infant made a new promise after he came of age.

To say that he ratified it, is an artificial inference

from the fact. It is not a ratification, unless done

animo ratificandi, whereas it is in general only a

new promise to pay. But, whatever difficulty

may exist, the law clearly recognises ratifica-

tion as something distinct from a new promise.

Indeed, Lord Tenterden's Act, 9 Geo. 4, c. 14, s. 5,

as observed by the Court of Exchequer, " makes

a distinction between a new promise and the rati-

fication, after majority, of the old promise made

during infancy, in both cases requiring a written

instrument signed by the party. The first step,

therefore, to take towards a decision of questions

on this part of the subject, is, to understand

clearly what is meant by a ratification, as distin-

{h) See Hartley v. Wharton, Hyde v. Johnson, 2 N. C. 778.

11 A. & E. 934 ; Hunt v. (i) 1 M. & Sel. 724.

Masse//, 5 B. & Ad. 902;
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guished from a new promise. We are of opinion,

that any act or declaration which recognises the

existence of a promise as binding, is a ratification of

it ; as in the case of agency, anything which recog-

nises as binding an act done by an agent or by a

party who has acted as agent, is an adoption of it.

Any written instrument signed by the party, which

in the case of adults would have amounted to

adoption of the act of a party acting as agent, will,

in the case of an infant who has attained his major-

ity, amount to a ratification" (A;).]

Now, then, such being the effect of an infant's Persons who

contracts with regard to the infant himself, it re- tni^nttJe^^

mains only to say a word or two as to their effect contrao^t*^^'"

on the other contracting party. And, as to him,

the rule is, that he is bound though the infant is not;

for, to use the words in which the rule is stated in

Bacon's Ab., " Infancy," I. 4,
—" Infancy is a per-

sonal privilege of which no one can take advantage

but the infant himself; and, therefore, though the

contract of the infant be voidable, yet it shall bind

the person of full age ; for, being an indulgence

which the law allows infants, to secure them from

the fraud and imposition of others, it can only be

intended for their benefit, and is not to be extended

to persons of the years of discretion, who are pre-

sumed to act with sufficient caution and security.

And, were it otherwise, this privilege, instead of

(k) Judgment of Court in Harris v. Wall, 1 Exch. 122.
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Contracts by
married wo-
meu.

Contracts
entered into

by married
women before

marriage.

being an advantage to the infant, would in many

cases turn greatly to his detriment." Thus, for in-

stance, in Holt V. Ward (J), a gentleman of full

age had promised to marry a minor. It was de-

cided that she might maintain an action against

him for breach of promise, though he could not

have done so had she refused to perform her side

of the contract. Again (ni), an infant was allowed

to maintain an action on a contract to purchase a

crop, on which no action could have been main-

tained against him.

I now come to the second class of persons on

whose capacity to contract I think it necessary to

observe. I mean that of married women.

Now a contract by or with a married woman
is one of two sorts : it is either a contract which

she entered into before her marriage, and which

continued in existence afterwards ; or it is a con-

tract which she entered into subsequently to her

marriage.

Now with regard to the former description of

contracts, I will dispose of them in a few words.

Upon the marriage, the benefit of, and the liability

to, the wife's contracts made before marriage, vest

in the hvisband, and continue vested in him during

the continuance of the marriage («). If she die

(I) 2 Str. 937.

[m) WarwicJc v. Bruce, 2 M.

& Sel. 205.

{n) Mitchinson v. Hewson,

1 T.B.. 348; Com. Dig. tit.

" Baron and Feme," E. 3. See

Milner v. Milner, 3 T. R.

627; Sel. N. P. 307, Uthed.
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before they are enforced, and he survives her, he

is entitled to the benefit of such contracts, not in

his own right, but as her administrator (o), and is

hable to be sued on them, not in his individual

capacity, but as his w^ife's administrator. [Thus in an

action on a promissory note, brought by the admi-

nistrator of Ann Hart, it was proved that it was

made by the defendant and dehvered by him to Ann

Hart who was then a feme sole, but who afterwards

married William Hart not her administrator and

died intestate in his lifetime. The Court held that

the note clearly did not become the property of

Wilham Hart, but passed to the plaintiff as her ad-

ministrator ; and that the husband, not having ob-

tained administration to his wife, had no interest in

the note (p).J If she survive him, her right to the

benefit of, and her liability upon, such contracts

revives, assuming always that nothing has been

done to put an end to the contract during the con-

tinuance of the marriage (g). With respect to

debts due to the wife dum sola, the husband, says

Lord Ellenborough, " is her irrevocable attorney, if

I may so say ; and if he reduce them into possession

during the coverture, they become his debt, but

until that is done they remain the debt of the wife ;

and all the cases agree that in the event of his

(o) Betts V, Kimpton, 2 B. {q) Rumsey v. George, 1 M.

& Ad. 273. & Sel. 180; Fitzgerald \. Fitz-

(p) Hart V. Stephens, 6 Q. gerald, 8 C. B. 592.

B. 937.
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death, they would survive to her." The Court,

therefore, held that the husband alone could not

be petitioning creditor upon the bankruptcy of a

debtor of his wife, who became such before her

marriage. And the Court of Exchequer has, upon

the same ground of survivorship in the wife, de-

cided that if the husband become bankrupt, his

assignees cannot sue in their own names alone

upon a promissory note given to the wife before

marriage (r).J

Bight ofaction During the marriage the husband may, as I have

tracts during Said, SUB or be sued upon his wife's contracts, made
marriage.

y^rhile she was a single woman ; but if he sue he

must join her as a co-plaintiff; and, if he be sued,

she must be joined as a co-defendant (s).

Such is shortly the state of the law regarding

the effect of marriage on the contracts made by

the wife while single. There is one case, indeed,

in which the husband may sue upon a contract

made with her while single, without joining her as

Where bill of a co-plaintiff. This is where a bill of exchange
exchange has .

, i i •
, i • i • i

been given to or promissory note has been given to her ; m which
the wife dum ,-, . . . . , . . ,

sola. case [his suing upon it m his own name is an elec-

tion to take it to himself and a dissent to his wife's

having any interest in it, an election which, as will

be seen hereafter, a husband has with respect to his

wife's choses in action, and which the peculiar nature

(r) Sherrington v. Yates, 12 & Sel. 180; Milner v.Milner,

M. & W. 855. 3 T. R. 631 ; Pittamv. Foster,

is) Rumsey v. George, 1 M. 1 B. & C. 248.
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of a promissory note enables him to make, by
merely suing on it. For the wife could not, after

marriage, indorse the note, and it would be nuga-

tory for the husband to indorse to himself. But he

may, if he pleases, leave it as it is, and then the re-

medy on it survives to the wife (t).']

Next as to contracts entered into by a married contracts

woman subsequently to her marriage. It is a by^mafrirl"

general rule, that a married woman cannot bind ro°v"rtuit""°^

herself by any contract made during the coverture

;

not, as in the case of an infant, from any presump-

tion of incapacity, but because she has no separate

existence, her husband and she being, in contem-

plation of law, but one person. The great case on Last instance

this subject is Marshall v. Rutton (u), which was atwestmm-

decided by all the Judges in England except thT^slstlVo"^

Mr. J. Buller, and is one of the last, perhaps he^^and de-°

the very last instance of the practice which was "^ ^'

so common in the early ages of the law, and ac-

cording to which any one of the superior Courts

before which a very important point arose, re-

quested the assistance of the Judges of the other

two, to hear it discussed, and to assist in deciding

it. [That she cannot bind herself by any contract

made during her coverture, has been decided in a

case where she was separated from her husband,

and had a separate maintenance, which was a fact

{f) Gaters v. Madeley, 6 M. Howard v. Oakes, 3 Exch. 136.

& W. 423. See M'Neilagev. (m) 8 T. R. 545; Lewis v.

Holloway, 1 B. & Aid. 218; Lee, 3 B. & C. 291.
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Where the

husband is

civilly dead,

the wife may
contract.

in the case oi Marshall v. Rutton; or where she

was living in open adultery, although the contract

was for goods sold to her, and the vendor knew

not of her marriage («/). Even if she had been

divorced a mensa et thoro, (which, you no doubt

know, merely legalises the separation of the par-

ties, but leaves the maniage bond still unsevered)

the same rule applies {z). Her husband being a

foreigner residing abroad, is not a sufficient circum-

stance to make her liable (a) ; nor will his having

been a bankrupt who had absconded from his cre-

ditors, and was residing abroad when the contract

was made, render her liable to be sued upon it (6).]

In a word, the person who contracts with a

married woman, as far as any right in a court of

law is concerned, relies upon her bare word; for

she is not recognised there as a person capable of

binding herself by any contract whatever, save

only in one or two excepted cases, which I will

now specify.

The first of these is where her husband is civilly

dead : for instance, where he is under sentence of

transportation. In such a case, to prevent her

from contracting, would be to deprive her too of

all civil rights, since the husband, being civilly

(^) Meyer v. Haworth, 8

A. & E. 467.

(z) Faithorne v. Lee, 6 M.

& Sel. 73 ; Lewis v. Lee, 3 B.

& C. 291.

{a) Shelton v. Busnach, 1

Bing. N. C. 139.

(6) Williamson v. Dawes, 9

M. & W. 292.
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dead, is no longer capable of contracting for her(c).

This is a very old doctrine, having been first esta-

blished in the 2nd Hen. 4. In the Year Book
of which year we find that Belknap the Lord High Lady sa-

Treasurer was banished to Gascony till he should
^'"'^''"^'

obtain the King's favour, and his wife. Lady Bel-

knap, brought an action in the Common Pleas,

which seems to have been the first instance of such

a proceeding by a married woman ; for it struck

the lawyers of those days with so much surprise

that they commemorated it by a Latin distich,

which Lord Coke has thought it worth his while to

preserve in the 1st Institute. It is in the old

monkish style, and is not only in Hexameter mea-

sure, but in rhyme also, the words are

" Ecce modo mirum, quod foemina fert breve Regis,

Non nominando virum conjunctum robore legis."

Another case is where the husband is a foreigner

belonging to a country at war with Great Britain.

In such case, as he cannot lawfully contract or sue

in England, it seems to be admitted that his wife

may do so as if she were unmarried [d ).

By the custom of the city of London, a married wives may

woman is allowed to be a trader in her individual custom of the

capacity, and may sue alone in the city courts on don.°

contracts made by her in the course of such trade

;

(c) Ex parle FroMks, 7 Bing. {d) Barden v. Keverberg, 2

762; Marsh v. Hutchinson, 2 M. & W. 61.

B. & P. 231.
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but it would seem that, even in this case, if she

were to bring an action in the Courts at West-

minster, it would be necessary to make her hus-

band a party to it. This subject is learnedly dis-

cussed in Beard v. Webb {e).

The husband Now, SO far with regard to a married woman's
may avail him- t> i

self of con- right to bind herself by contracts. But, with re-
tracts made by pi. li pji
hia wife during gard to her powcr 01 taking advantage ot contracts

made by other persons with her, the rule is some-

what different ; for, it has been decided, that, if a

contract be made with the wife, on good consider-

ation during the marriage, the husband may, if he

please, take advantage of it, and recover in an

action on it, in which action he may join his wife

as a co-plaintiflp. And if he die without taking any

such step, the right to sue upon it will survive to

the wife. One of the earliest authorities on this

subject is Brashford v. Buckingham (/), where the

wife had undertaken to cure a wound for the sum

of ten pounds, which the patient was ungrateful

enough not to pay ; and after she and her husband

had recovered judgment in an action of debt, a

writ of error was brought in the Exchequer Cham-

ber on the ground that a married woman could

not sue. But the Court said, that, being grounded

on a promise made to the wife, upon a matter

arising upon her skill, and on a performance to be

made to the wife, she is the cause of the action,

(e) 2 B. & P. 93.

(/) Cro. Jac. 77, confirmed in error, Id. 205.
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and so the action brought in both their names is

well enough, and such action shall survive to the

wife. Wherefore the judgment was affirmed. On So aUo of

the same principle, if a bond be made payable to notes^made

her, she and her husband may sue upon it(g). So
^^^'^

if a promissory note be made payable to her. [Is

not the wife, said Lord Ellenborough, the merito-

rious cause of the action ; she is the donee of the

note, and it is acquired through her, and the note

is a thing which of itself imports a consideration (A).]

There is a very curious case of Richards v. Rich-

ards {i), in which a married woman took a note

from her own husband and two other persons.

And it was held, that, though no one could have

sued on it in his lifetime, yet, that, after his death,

she might sue the two surviving makers, [A case

bearing some analogy to the last, and involving

the same principle, afterwards came before the

Court of Exchequer Chamber. This is the case of

Wills V. Nurse (k), and is so instructive, that, al-

though a little complicated in its facts, it is desirable

to be noticed here. In this case an agreement

between a man and his wife and C. of the one

part, and D. of the other part, recited that the hus-

band and wife and C. had sued one I^ang, and ob-

tained a cognovit from him ; that Wills had given

((/) Day V. Padrone, 2 M. 2 M. & Selw. 393.

& Sel. 396, n. (6). (?) 2 B. & Ad. 447.

(h) PhillisMrk v. Pluchwell, (k) 1 A. & E. 65.
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a bail bond for him, which was forfeited ; where-

upon Wills requested the husband and wife and

C. to let Lang be at large, and not proceed against

the bail, on his guaranteeing the security of Lang's

person if the debt were not paid on a certain day,

on which day he would render Lang or pay the

money. The Court held that the wife was entitled

to join, for the wife, they said, was, as to part of *he

consideration, the meritorious cause of action. The

cognovit was given in an action to which she was a

party; the promise to forbear was, indeed, in point

of law, that of the husband only, but it was made

with reference to a subject-matter in which the

wife was interested. The defendant's agreement is

in fact made with the husband and wife ; the in-

terest of the wife formed a substratum, upon which

a right to join in the action was properly founded.]

The decision in Richards v. Richards is approved

of in Gaters v. Madeley (J), which is, I believe, the

last case on the subject. In that case a promissory

note was given to a married woman during the

coverture. She survived her husband, and having

afterwards herself died before the note was paid,

it was held, that her executor was entitled to

maintain an action upon it. The rule is very

clearly laid down in the judgment of Baron Parhe.

" This," said his Lordship, " is an action on a pro-

(Z) 6 M. & W. 423. See W. 97; Guyard v. Sutton, 3

Bendix v. Waheman, 12 M. & C. B. 153.
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missory note—an instrument on which no one can

sue unless he was originally party to it, or has

become entitled to it under one who was. A pro-

missory note is not a personal chattel in possession,

but is a chose in action of a peculiar nature. It

has, indeed, been made by statute assignable and

transferable according to the custom of merchants,

like a biU of exchange. Still, it is a chose in action,

and nothing more. When a chose in action, such

as a bond or note, is given to a feme coverte, the

husband may elect to let his wife have the benefit

of it ; or, if he thinks proper, he may take it him-

self : and if, in this case, the husband had in his

lifetime hrought an action upon this note in his

own name, that would have amounted to an elec-

tion to take it himself, and to an expression of dis-

sent on his part to his wife's having any interest in

it. On the other hand, he may, if he pleases,

leave it as it is ; and, in that case, the remedy on

it survives to the wife : or he may adopt another

course, and join her name with his own; and, in

that case, if he should die after judgment, the wife

would be entitled to the benefit of the note, as the

judgment would survive to her."

Here you see all the possible cases are put, and

the consequence of each pointed out, which makes

this judgment a very useful one for the purpose of

practical reference.

[Though it is settled law that a promissory note what is euf-

, T . o T .
,

. 1 . fleient redue-
given to the wife during coverture is a chose m ac- tionintopos-
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tion, and not a personal chattel vested in the hus-

band, and that upon his death the right to sue on

it survives to the widow unless the husband has

reduced it into possession, it is still a point of

nicety and difficulty to determine what is a reduc-

ing into possession by the husband, such as to

deprive the wife of her subsequent remedy. In

the recent case of Hart v. Stevens (m), where the

administrator of a deceased widow sued on a note

given her dum sola; the Court held that the hus-

band of the deceased, by receiving interest on the

note during the life of the wife, had not reduced

it into possession ; and it seems to have been

assumed that receiving money on it, or bringing

an action for it, are alone sufficient reductions

into possession ; a doctrine apparently sanctioned

by that of Lord Kenyan, C. J., in Milner v. Mil-

ner (n), and by Lord Hardwicke in Garforth v.

Bradley (o), who puts it on the ground of dissent

to the interest remaining in the wife thereby

evidenced on the part of the husband. In the

still later case of Scarpellini v. Atcheson (p), a case

which presents some noticeable features, the plain-

tiflfwas a widow, and the payee of a promissory

note made to her during coverture by the defen-

dant. The husband caused the wife, as the plea

stated, " in his marital right," to indorse to F., who

after his death delivered it to the wife, who then

(m) 6 a. B. 937. (o) 2 Ves. 675.

(«) 3 T. R. 631

.

(p) 7 Q. B. 864.
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brought this action upon it. The Court embodied

in the judgment the doctrine we have just stated,

and held that the facts as stated did not amount to

a reduction into possession by the husband.]

Having thus disposed of the considerations aris-

ing on contracts made with or by infants and mar-

ried women, I will postpone the conclusion of this

branch of the subject till the next lecture.

r2
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LECTURE IX.

PARTIES TO CONTRACTS. INSANE PERSONS. IN-

TOXICATED PERSONS. ALIENS. CORPORATIONS.

PUBLIC COMPANIES. THE MODE IN WHICH COM-

PETENT PERSONS CONTRACT. AGENTS. PART-

NERS.

Pursuing the inquiry upon which I entered in the

last lecture with regard to the competency of the

parties to Contracts, and having disposed of the

Insane Per- cases of Infancy and Coverture, the next in order is

that of persons of non-sane mind, whose disability

arises, not, as in the two former cases, from a posi-

tive rule of law, but from the very nature of their

disorder itself.

In the earliest ages of our law the rule on this

subject appears to have been, that a person de-

prived of the use of that reason which is the instru-

ment, if I may so say, with which men contract,

shall not be bound, to his own injury, by contracts

made while in such a situation. Thus, in Fitz-

herbert's Natura Brevium, 202, it is laid down, that

a person who had enfeoffed another of his land

while non compos might, on recovering his intellects,

avoid the feoffment.

[Subsequently, opinions seem not to hate been
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very well settled (a). But it is now clearly held]

that the lunacy of one of the contracting parties

may be shewn by himself if sued upon a contract

entered into while he was in that situation. How-
ever, it would not be for the lunatic's own benefit

to prohibit him absolutely from binding himself by

any contract whatever. Such a prohibition might

prevent him from obtaining credit for the ordinary

necessaries of life ; and there are many modern where fau-

I • 1 • ^ 1 o I, . I
contracts with

cases m which contracts evidently oi a lair and rea- a lunatic are

sonable description entered into with a lunatic have

been held binding on him, and have been enforced.

In the case of Baxter v. Earl of Portsmouth {U), an

action was brought against the Earl of Portsmouth

for the hire of several carriages. It was proved

that the carriages were suitable to his rank and for-

tune, and that the price charged for them was a fair

and reasonable one ; but on the other hand it ap-

peared that an inquisition had issued out of Chan-

cery under which the Earl was found to have been

insane from a period long anterior to the time at

which the carriages in question were supplied to

him. The L. C. J. Abbott, before whom the case

was tried, directed the jury, that, as the articles

hired were suitable to the station and fortune of the

defendant, and as the plaintiffs, at the time of mak-

ing the contract, had no reason to suppose him of

(a) 2Bla. Com. 291; Yatesv.Boen, Stra. 1104; Faulderw. Silk,

3 Camp. 126. (h) 5 B. & C. 170.
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unsound mind, and could not be charged with prac-

tising any imposition upon him, they were entitled

to recover ; and the jury accordingly found a ver-

dict for the plaintiffs. Mr. (now Lord) Brougham

moved in the next term to set it aside, but the

Court supported the direction of the Lord Chief

Justice.

In a subsequent case of Brown v. Jodrell (c), the

lunatic was the chairman of a society called the

Athenaion, and he had concurred in ordering work

and goods to be supplied to them ; for these Lord

Tenterden held that he might be sued by the per-

son who had supplied them. From these decisions

it is plain that a lunatic's contracts are binding in

many instances ; and some treatises suggest that he

stands on the same footing with an infant, and is

liable only for necessaries. But this is, I think, not

quite so ; nor would it be reasonable that it should

be so ; for, where a lunatic is permitted to go about

and appear to the world as a person of sane mind,

it would be very hard indeed to prevent persons

who had supplied him with goods under that im-

pression at a fair price from recovering because the

articles were not necessaries. And, in the case I

have just cited, of Brown v. Jodrell, an infant could

not, I think, have been held liable for goods sup-

plied to the Athenaion. One of the latest cases in

which the subject has been canvassed, is that of

(c) M. & M. 105; 3 Car. & P. 30, S. C. See also Dane v.

Kirkwall, 8 Car. & P. 679.
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Tarhuck v. Bispham (d), in which one of the ques-

tions was, whether a lunatic laboured under the

same incapacity to bind himself by stating an ac-

count as I have already shewn you that an infant

does. The case went off upon a different point,

but the Court said, that, had it become material,

they would have granted a rule for the purpose of

considering it.

[This point was again discussed in the case of

Clarke and Another v. Medcalf and Others, argued

in the Court of Queen's Bench, in Hilary Term,

1841, and in which the judgment was given in the

following Trinity Term, but is not reported. It

however threw no new light whatever on the sub-

ject, and was decided in favour of the plaintiffs, who
were London agents of the defendants, who were

country attornies ; the action was for work done

and money paid as such agents, and on an account

stated. One of the defendants pleaded insanity.

But as there had been an executed contract, and

for legitimate consideration, without notice of in-

sanity, or any pretence of fraud by the plaintiffs,

the Court adjudged for the plaintiffs, without en-

tering into the question raised by the count on the

account stated.

[It seems clear that a lunatic is liable upon an General con-

executed contract for articles suitable to his degree, thToLes.

furnished by a person who did not know of his

{d) 2 M. & W/ 2.
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lunacy, and practised no imposition upon him. It

seems equally clear that he is not liable when the

other contracting party has taken advantage of his

lunacy : indeed, that was the decision in Levy v.

Baker, reported in a note to Brown v. Jodrell.

[The above cases and reasonings of Mr. Smith

still deserve great consideration, but since the pub-

lication of his book the law upon the subject has

been reviewed by the Court of Exchequer in the

case of Molton v. Camroux (e). That was an

action for money had and received, brought by the

administrator of an intestate, to recover from an

annuity society the price paid by the intestate for

annuities granted by the society. The ground was,

that the intestate was not of sound mind when he

paid the money. The elaborate judgment delivered

by Pollock, C. B., will amply repay an attentive per-

usal. " As far as we are aware," the Court said,

" this is the first case in which it has been broadly

contended, that the executed contracts of a lunatic

must be dealt with as absolutely void, however en-

tered into, and although perfectly fair and bona fide,

reasonable, and without notice on the part of those

who have dealt with the lunatic ;" and the Coiut

refused to allow the money to be recovered back.

The case was carried by a writ of error into the

Court of Exchequer Chamber (/), and that Court

(e) 2 Exch. 487.

(/) Molton V. Camroux, 4 Exch. 17.
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laid down, that when the lunatic's state of mind was

unknown to the other contracting party, and no ad-

vantage was taken of him, and the contract was not

merely executory, but executed in the whole or in

part, and the parties cannot be restored to their

original position, the contract is not void on account

oflunacy. A subsequent case oiBeavan v. McDon-

nell (g), differed in some degree from the one

last cited. It was brought by the lunatic to recover

a deposit paid on a contract for the purchase of

real estate, the title of which he was to accept

unless he objected within a specified time. It was

admitted upon the pleadings that the lunatic was of

unsound mind, and therefore incapable of con-

tracting, or of understanding the meaning of a

contract, or of managing his affairs, and that the

contract was of no use or benefit to him, but that

his state was unknown to the defendant. The

Court said, that the contract was entered into

by the defendant fairly and in good faith, and

without knowledge of the lunacy; and being a

transaction completely executed, so far as the

deposit is concerned, the defendant has done all he

ought to do to make it his own. The plaintiff has

had all he bargained for, the power of buying an

estate, and a title established in a given time, on

payment of the residue of the purchase money.

The Court thought the case came within the prin-

ciple upon which Molton v. Camroux was decided,

{(j) 23 L. J. (Exch.) 94 ; 9 Exch. 309, S. C.
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and that it made no difference that it was ad-

mitted that the plaintiff was incapable of under-

standing the meaning of contracts; whereas in the

former case it was not necessarily to be inferred

that he was incapable of knowing the nature of his

acts. As a lunatic is liable upon such contracts

entered into by himself, so he is liable for neces-

saries furnished to his wife (Ji), he having become

lunatic since the marriage ; for, by contracting the

relation of marriage, a husband takes on himself

the duty of supplying his wife with necessaries ; and

if he does not perform that duty, either through

his own fault or in consequence of a misfortune,

such as lunacy, the wife has by reason of that rela-

tion an authority to procure them herself, and the

husband is responsible for what is so supplied. But

it would seem to be the better opinion that an

executory contract entered into by a lunatic of non-

sane mind at the time he entered into it, cannot be

enforced against him.]

Contracts by As the law regarding the contracts of lunatics
Persons intox- , , .

ioated. has experienced some alteration, so also has the

law regarding contracts entered into by the class

of persons whom I shall next specify,—I mean per-

sons deprived of the use of their ordinary under-

Wherethein- Standing by iutoxicatiou. It has been always ad-
toxication was . i . i < -r- i

the result of mittcd, that, II one man by contrivance and stra-
agem.

tagem reduced another to a state of inebriety, and

(A) Read v. Leyard, 6 Exch. 036.
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induced him, while in that state, to enter into a

contract, it would he void upon the ordinary ground

of fraud ; for the liquor would be in such case an

instrument used by the one party to assist him in

his plot against the other (i). But it has been sup- where intoxi-

posed, that, where the drunkenness of the contract- cauTed^y the

ing party was occasioned, not by the fraud of the ^^ ^ ^™^^ '

contractee, but by his own folly, he could not in

such a case set it up as a defence ; since, by doing

so, he would take advantage of his own wrong.

You will see this view taken in Coke Litt. 247. a.,

and even so late as Cory v. Cory (k). There are,

however, several late cases, in which it seems to

have been treated as erroneous. In Pitt v. Smith (Z),

issue had been joined upon the question whe-

ther there was an agreement between the plaintiff

and defendant for the sale of an estate. It turned

out that there was an agreement signed, in fact, but

that one of the parties when he signed it was in-

toxicated ; Lord Ellenborough said :

—

" There was no agreement between the parties,

if the defendant was intoxicated, in the manner

supposed, when he signed this paper. He had not

an agreeing mind. Intoxication is good evidence

upon a plea of nan estfactum to a deed, of non con-

cessit to a grant, or non assumpsit to a promise ;" and

he directed a nonsuit, which the full Court after-

(e) Gregory v. Fruzer, 3 {h) 1 Ves. 19.

Camp. 454; Brandon v. Old, 3 (0 3 Camp. 33.

Car. & P. 440.
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wards refused to set aside. In Fenton v. Hollo-

way {m) Lord Ellenborough again ruled in the same

manner (n). [It may be considered as now settled,

that intoxication avoids a contract when it is so

complete as to prevent a man from knowing what

he is about : in that state he is, in common par-

lance, " not himself/' nor are his acts his own. " It

is just the same," said Mr. Baron Alderson (o) in

an action on a bill by indorsee against indorser,

(who pleaded drunkenness) :
—" it is just the same

as if the defendant had written his name upon the

bill in his sleep, in a state of somnambulism." In

that case the law was explained by the learned

judges :

—

[1. As regards the state of the drunken man,

where, said Mr. Baron Parke, he enters into the

contract in " such a state of drunkenness as not to

know what he is doing, and particularly when it

appears that this was known to the other party, the

contract is void altogether. A person who takes

an obligation from another under such circumstan-

ces is guilty of actual fraud." It can scarcely be

that the other party can be ignorant of the com-

plete drunkenness of the person he contracts with

personally. But many cases might arise where the

party suing was neither present nor cognisant of

the state in which the defendant signed or autho-

(m) 1 Stark. 126. worth, 18 Ves. 12.

{n) See Sentance v. Poole, 3 (o) Gore v. Gibson, 13 M. &
Car. & P. 1; Cooke v. Clay- W. 623.
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rised the contract. It seems that the question

would there arise as to the consideration.

[2. If the consideration were for necessaries, Mr.

Baron Alderson said, that a party, " even in a state

of complete drunkenness, may be liable in cases

where the contract is necessary for his preservation,

as in the case of a supply of actual necessaries ; so

also where he keeps the goods when he is sober;

although I much doubt whether, if he repudiated

the contract when sober, any action could be main-

tained on it." The Lord Chief Baron also said,

" So a tradesman who supplies a drunken man with

necessaries may recover the price of them, if the

party keeps them when he becomes sober ; al-

though a count for goods bargained and sold would

fail." The distinction is thus well shewn. To

support a count for goods sold and delivered, proof

of acceptance as well as delivery is requisite, and

if there had been acceptance, the plea of drunken-

ness would not avail ; the keeping of the goods

would be proof of acceptance, and the sober assent

thus evidenced would ratify the drunken contract.

But into the support of a count for goods bar-

gained and sold delivery does not enter, as long as

the contract was complete at the time, and the

plea of intoxication, if sustained, would be a com-

plete defence, for there could have been no accept-

ance to waive it.J

I have now to direct your attention to aliens. And aiidiis.

we again subdivide this class into two minor ones.
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Alien friends, of alien friends, and alien enemies. With regard

to alien friends, they have a right to contract with

the subjects of this country, and may sue on such

contracts in the Courts of this country (jo), whether

the contract was made in England or abroad, with

this distinction, that, if it was made in England, it

Rules whereby is expounded according to the law of England; if
Aliens may "
sue in English abroad, accordiug to the law of the country where

it was made : but, whether it was made abroad or

in England, the person who sues on it here must

take the remedy here as he finds it, although,

perhaps, abroad there might have been a more

advantageous one. Thus, for instance, according

to the law of England, if a bill of exchange be

payable to A. or order, ^.'s indorsement in blank,

that is, his simply writing his name on the back, is

sufficient to transfer the property in it to any one

to whom he may think fit to hand it; whereas,

according to the law of France, a special indorse-

ment, that is, an indorsement naming the trans-

feree, is necessary for the same purpose. Now if

an action be brought in the Queen's Bench here

by the indorsee of an Enghsh bill, he will recover

on shewing an indorsement in blank, whereas, if

the action were brought by the indorsee of a

French bill, he would be obliged to shew a special

indorsement. And the reason of this is, that the

law of the country where a contract is made being

{p) Bac. AbT. Aliens, D. ; Com. Dig. Alien, C. 5.
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by implication incorporated into the contract, it is

considered to be part of the contract arising on

such a bill made in England, that it shall be trans-

ferable by an indorsement in blank, and part of the

contract arising on a French bill, that it shall be

transferable only by a special indorsement. See

Trimbey v. Vignier {q). Again, to an action on a bill

of exchange, the French period of limitation is Jive

years, ours is six; now, if an action be brought

here on a French bill, the Courts here will not

adopt the French period of limitation, but our

own, and so the payee may recover here at any

time within six years, though in France, where

the bill was made, he must have brought his action

within^we; the reason for which is, that the period

of Hmitation within which a remedy is to be pur-

sued is part and parcel of the remedy itself, and,

though a contract is interpreted by the law of the

country where it is made, the remedy must be pur-

sued as it exists in the country where the suit is

brought (r).

I have rather digressed, for the purpose of point-

ing out these two rules to you. They are two of

the most celebrated principles of our law, and

there is scarcely any question arising on a foreign

{q) IBing. N. C. 151. (r) Hubert. Steiner, 2 N. C.

See further on this subject, 202; Cocks v.Purday, 5 C. B.

Rothschild v. Currie, 1 Q. B. 860 ; Leroux v. Brown, 22

43; Gibbs v. Fremont, 22 L. J. L. J. {C. P.) 1.

(Exch.) 302.
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contract which they will not solve. You will see

them carried out and explained in British Linen

Company v. Drummoud{s), Be la Vega v. Vi-

anna (t).

Contracts So far with regard to contracts made with alien
with Alien r • i i i t • •

Enemies. inends ; now with regard to ahen enemies, i. e.,

aliens whose government is at war with this coun-

try. All contracts made with them are wholly

void ; Brandon v. Nesbitt (u), Willison v. Patte-

son (x), in which latter case it was decided, that, if

the contract was made during war, it does not

become capable of being enforced even on the re-

turn of peace. Although, if a contract be made

with an alien friend, and a war afterwards breaks out

between his country and this, the effect is to sus-

pend his right to sue upon the contract until the

return of peace, not wholly to disqualify him from

so doing (y).

[It seems sufficiently connected with the subject

ofthis work to add, that, by the Common Law, aliens

may acquire and possess within this realm, by gift,

trade, or other means, any goods personal what-

ever, as well as an Englishman {z). By the Act to

amend the laws relating to aliens, 7 & 8 Vict. c. 66,

s. 45, every alien subject of a friendly state may
take and hold, by purchase, gift, bequest, represent-

(«) 10 B. & C. 903. iy) Flindt v. Waters, 15 'East,

(t) 1 B. & Ad. 284. 260; Alcenius v. Nygrin, 24

(«) 6 T. R. 23. L. J. (Q. B.) 19.

(aj) 7 Taunt. 439. (a) CaZj;m'i case, 7 Co.Rep.l.
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tation, or otherwise, every species of personal pro-

perty, except chattels real, with the same rights,

remedies, and capacities, . as if he were a natural

born subject of the United Kingdom. And every

such alien residing here may, by grant, lease, de-

mise, assignment, representation, or otherwise, take

and hold any lands, houses, or other tenements,

for the purpose of residence or of occupation, or

for the purpose of business, trade, or manufacture,

for any term not exceeding twenty-one years.

[The Secretary of State, moreover, may, if he sees

fit, grant to any alien by certificate all or any of

the rights and capacities of a natural born subject,

except that of being a member of the Privy Coun-

cil or of either House of Parliament : 7 & 8 Vict.

c. 66, s. 8.]

Another class of persons who are disabled from outlaws an<i

„ . , , , T 1 T felons cannot
enforcmg contracts are outlaws, and persons under enforce con-

sentence for felony («). They are, however, hable

upon the contracts made by them while in that

situation, though incapable of taking advantage of

them (h). [This disability is removed by pardon

;

and when the attainder or outlawry is removed,

the party may contract and sue as before (c).J

There is one other class, I was about to say of corporati

individuals, but that would have been incorrect,

(for, although persons in the eye of the law, they

(a) Bullock V. Dodds, 2 B. (b) Ramsey v. Macdonald,

& A. 258.
' Foster, C. C. 61.

(c) Bac. Abr. " Outlawry."

S

;ions

aggregate.
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are not individuals in common parlance,) regard-

ing whose power of contracting I have a few words

to say,—I mean corporations aggregate. A corpo-

ration aggregate consists, as you know, of a num-

ber of individuals united in such a manner that

they and their successors constitute but one per-

son in law. Thus, the mayor, aldermen, and bur-

gesses of a borough are a corporation, and as such

have an existence distinct from that of the indivi-

dual mayor, and of the individuals enjoying the

franchise of burgess or post of alderman. But

then, this corporate existence being an ideal one,

and the creature of the law, it is obviously impos-

sible that the corporation can contract in the same

Corporations Way as an ordinary person. Accordingly the law.

Seal.
^° ^ the creature of which, as I have said, it is, has pro-

vided for it a mode of contracting, namely by its

common seal, which, being affixed to the contract,

authenticates it, and makes it the deed of the cor-

poration ; and, as a general rule, that is the only

way in which a corporation can contract ((^). [A

few instances will shew the force and the applica-

tion of this important rule. Thus, in The Mayor

of Ludlow V. Charlton (e), the defenda,nt had laid

out a sum of money in pulling down and altering

an inn and doing other work, at the request and

for the convenience of the corporation, confiding

in their promise to pay him that sum for such

(d) Com. Dig. Franchises, F. 13. (e) 6 M. & W. 815.
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work ; but though he laid out more than that sum,

he was unable to charge the corporation with it,

from having neglected the very obvious and easy

mode of binding the corporation by deed, as the

law prescribes. Even an entry by the corporation

in their own books of a minute of this agreement,

was not admitted to bind them. In Arnold v. The

Mayor of Poole (/), the plaintiff had performed

the duties of attorney to the corporation of that

place, which had incurred a large debt to him ; but

having only been appointed by the mayor and

council, and not under the seal of the borough, he

could not recover his costs, although the council

of the borough had passed a resolution directing

the business to be done by him, and knew of its

progress. In Paine v. The Guardians of the Poor

of the Strand Union {g), the guardians, who are

a corporation by statute, had ordered the plaintiff, a

surveyor, to make a survey and a map of the ratea-

ble property in a parish which was part of the union,

but as the plaintiff had not insisted upon having

his retainer under seal, he was unable to recover

for the survey or the map.] But to this rule, as to

most other general rules, necessity and the conve-

nience of the world have occasioned some excep-

tions ; the principal of which is, that, when a cor-

poration has been created for mercantile purposes, it

(/) 4 M. & G. 860. See ford, 6 Q,. B. 433.

Queen v. Mayor ^c. of Stam- (<?) 8 Q. B. 326.

s2
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Exceptions. IS allowed to enter without seal into certain con-

tracts,—for instance, bills of exchange—(which are

usually entered into without seal by commercial

men), [or such as hiring a servant, authorising ano-

ther to drive away cattle damage feasant, or to make

a distress, and the like—matters so constantly recur-

ring, of so small importance, or so little admitting

of delay, that the head of the corporation has from

the earliest times been considered as delegated by

the rest of the members to act for them (Ji). [In

the case just cited, the Imperial Gas Light Com-

pany were empowered by the Act incorporating

them, to make gas, and to sell and dispose of

it in such manner as they should think proper,

with full power to supply and light with gas

the shops, houses, streets, &c., in the places

mentioned. The statute further enacted that the

directors should have the custody of the common
seal, with full power to use it for the affairs and

concerns of the company, and should have power to

direct and transact the affairs and business of the

company, as well in laying out and disposing of

money for the purposes of the same, as in contract-

ing for and purchasing lands and tenements, mate-

rials, goods and chattels for the use of the company,

(h) See Ludlow \. Charlton, GasCo., 6 A.&E.829; Clarke

6 M. & W. 821; Church v. v. The Guardians of the Cuch-

Imperial Gas Light Co., 6 A. field Union, 21 L. J. (Q. B.)

& E. 846 ; R. V. Bi(/ff, 3 P. 349.

Wms. 419; Beverleyy. Lincoln
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&c., and selling and disposing of all lands, &c., and

all articles produced as aforesaid. The defendants

entered into a simple contract with the plaintiff, to

supply him gas at a certain rate, and the Court held

that they had power to enter into this contract, and

to sue in assumpsit for the price of the gas supplied.

The general rule of law, said the Court in deliver-

ing its judgment, is, that a corporation contracts

under its common seal ; as a general rule it is only

in that way that a corporation can express its will,

or do any act. That general rule, however, has

from the earliest traceable periods, been subject to

exceptions, the decisions as to which furnish the

principle on which they have been established, and

are instances illustrating its application, but are not

to be taken as so prescribing in terms the exact

hmit, that a merely circumstantial difference ex-

cludes from the exception. This principle ap-

pears to be convenience, amounting almost to

necessity. Wherever to hold the rule appli-

cable would occasion a very great inconveni-

ence, or tend to defeat the very object for

which the corporation was created, the exception

has prevailed. Hence, the retainer by parol of

an inferior servant, the doing of acts very fre-

quently recurring, or too insignificant to be worth

the trouble of affixing the common seal, are esta-

blished exceptions. On the same principle stands

the power of accepting bills of exchange and

issuing promissory notes by companies incorpor-
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ated for the purposes of trade, with the rights

and habihties consequent thereon. We must un-

derstand this company to have been incorporated

for the purpose of supplying individuals willing to

contract with them for gas-light." " Such contracts

are of almost daily occurrence, and to hold that for

every one of them, of the same or less amount, it

was necessary to affix the common seal, would be

so seriously to impede the corporation in fiilfilling

the very purpose for which it was created, that we

think we are bound to hold the case fairly brought

within the principle of the established exceptions.

[But unless the nature of the business for which

the corporation was created, necessarily implies

the existence of these powers of contracting other-

wise than by deed, it will not have them. Thus it

has been held (i) that when the East India Com-

pany granted a retiring pension to a mihtary officer

for services performed to them in the East Indies,

but did not grant it under their common seal, the

grant did not fall within the reason or principle of

the exception, but must be governed by the gene-

ral rule of law, that a corporation cannot be sued

upon a contract, unless under seal. It is, indeed,

obvious that the grant of this pension could have

no connexion whatever with the condition or pow-

ers of the company as a trading community, and

consequently is not within the exception which has

been established as to contracts entered into by

(?) Gibson V. East India Co., 5 Biijg. N. C. 262.



PARTIES TO CONTRACTS. 263

corporations instituted for the purposes of trade

in matters relating to their trade, or to that re-

specting matters of daily occurrence and slight im-

portance, which have been alluded to and will pre-

sently be mentioned again. And where the Gover-

nor and Company of Copper Miners (k) entered

into a parol contract with a person to supply him

with a large quantity of iron bars, it was held, that,

as there was no evidence that the contract proved

was in any way auxiliary to the trade in copper, it

must be held not a contract entered into for the

purpose of carrying on the trading object for which

the plaintiffs were incorporated, and did not bind

them ; and consequently, as there was no considera-

tion for the defendant's promise, that he was not

bound to perform it ; and the Court said, that where

a trading company is created by charter, while

acting within the scope of the charter, it may enter

into the commercial contracts usual in such a

business, in the usual manner.] There are also

some acts of trifling importance which every cor-

poration may do without deed. [Much illustration

as to these acts is afforded by the case of Smith v,

Cartwright, decided in the Exchequer Chamber (/).

It was an action by one of the coal-meters of

King's Lynn, for disturbance in his office of coal-

meter, in the exercise of which he claimed the

{k) The Governor and Com- {I) 20 L. J. (Exch.) 401 ; 6

pany of Copper Miners of Eng- Excli. 921, S. C.

land V. Fox, 16 Q. B. 229.
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right to weigh coals brought into the port, and

take a certain fee for weighing them ; and it became

a material question whether he was a duly ap-

pointed meter or not. He had not been appointed

under seal. The Court held, that, as the right he

claimed was to discharge certain duties in regard to

the property ofthird persons altogether against their

will, and to demand a fee for so doing, this right

must be by reason of his having an office, and not

being a mere servant of the corporation, and con-

sequently his appointment must, in order to be

valid, be under the seal of the corporation. Had
this not been so, but if the corporation had merely

claimed a right to measure by persons appointed by

themselves, such persons would be merely servants,

and might well be appointed without seal.] You will

also see an enumeration of these acts in Com. Dig.;

Franchises, F. 13 (ra). [They are treated by the

Court of Common Pleas, in the great case of The

Fishmongers' Company v. Robertson (re), as so well

known as to require no enumeration in the judg-

ment of the Court. They are apparently as an-

cient as the doctrine to which they are commonly

stated to be exceptions. They do not depend

upon any one principle, other than that conve-

nience, amounting almost to necessity, which be-

longs to them in their very nature, and under

(m) See Bro. Abr. Corp., fol. 1 Vent. 47.

47—51, and in Horn v. Ivy, (n) 5 M. & Gr. 192.
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which they are ranked by the Court of Queen's

Bench in Church v. Imperial Gas Light CoUipany,

before referred to. There is, however, a distinc-

tion between matters which do and matters which

do not affect any interest of the corporation. The

former must be authorised by the corporate seal.

Thus, they must appoint a baihff by deed for enter-

ing upon lands for condition broken, in order to

revest their estate ; but they need not do so where

the baihff is only to distrain for rent (o).J The

only general rule to rely upon in practice is, that a

corporation can contract only by deed under its

common seal, unless there be some express autho-

rity in favour of its being allowed to make the

particular contract in question without seal, or

unless it possess powers different from those pos-

sessed by corporations in general (jo).

[There is another important class of parties Public or
-

-
'^

,
^ Joint stock

to contracts, whose agreements must, in order Companies.

to bind them as a body, be entered into in a

manner peculiar to themselves. These are public

or joint stock companies. Nearly all of these are

of recent origin, most of them very recent. Some

of these companies are incorporated, and others

not, and some important distinctions exist at

different periods of their growth, from a mere

(o) Smith V. Birmingham (p) Hall v. Mayor, 8fc. of

Gas Co., 1 A. & E. 530; Swansea, 5 Q.B. 526; Brough-

Plow. 91 ; Jenkins, 3rd Cent. ton v. Manchester and Salford

'case, 68. Waterworks Co., 3 B. & A. 1.
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party of individuals combining to promote the

formation of a company, until they have achieved

their object by*effecting its incorporation. All

these companies are created for some definite

and prescribed object, and have already been

slightly mentioned in treating of the power of

corporations to contract. But the whole law

respecting them is so new, and is in many respects

so different from anything else existing in our

jurisprudence, that the principles, analogies, and

examples of the common law are often not appli-

cable to cases where a public or joint stock

company is one of the parties. It might, perhaps,

have been more convenient for the purposes of

commercial business, if, in establishing a new

system of regulations for so many of the trans-

actions of public companies, a closer analogy -to

the general rules of our law had been observed,

as it certainly would have been more convenient

for the purposes of public justice. But, in fact,

a new system has been established; and it affects

so many of the transactions of business, that an

accurate acquaintance with it is one of the most

important acquirements of the lawyer. So far,

therefore, as the law of pubUc companies respects

the law of contracts, it will be explained here;

but in order to do so, that interruption of the

common analogies of law which I have mentioned,-

renders it necessary to speak somewhat generally

of the new system.
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[Previously to the passing of the statute here- statutes regu-

after mentioned, so great a number of joint stock stock compa-

companies had been established, and so many °'^^'

more were projected, each striving to attain its

object by means of its own, none having any

regard to the provisions of the law in analogous

cases, and many violating them, that the greatest

confusion and uncertainty were introduced into

their transactions, and lamentable frauds and

oppressions were committed. Several Acts of

Parhament were passed remedying some of these

evils, but being found insufficient, the Legislature

passed some general enactments, of which the

most important for the present purpose are, the

Act for the registration, incorporation, and regula-

tion of joint stock companies, 7 & 8 Vict. c. 110,

which came into operation on the 1st of Novem-

ber, 1844; the Companies Clauses Consohdation

Act, 1845, 8 & 9 Vict. c. 16; the Lands Clauses

Consolidation Act, 1845, 8 Vict. c. 18; and the

Railways Clauses Consolidation Act, 1845, 8 & 9

Vict. c. 20. There is also a statute regulating

joint stock banking companies, 7 Geo. 4, c. 46,

by which, and by 7 & 8 Vict. c. 113, that import-

ant class of public companies is governed. These

have removed much of the evil existing when

they were enacted, but have established a system

which varies much from the ordinary rules of

law, and which can be learnt only by a careful

study of the statutes themselves, and of the
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decisions of the Courts upon the questions which

have occurred in applying them to practice.

Nature ofjoint [It is evident therefore, that, for companies
stock compar itiit^
nies without estabhshed before the passmg oi these Acts, the

law is different from that hy which companies

since established are regulated. " A joint stock

company of the former class is a partnership,

consisting of a very large number of members,

whose rights and liabilities would be precisely the

same as those of any other partners, did not their

multitude oblige them to adopt certain peculiar

regulations for the government of the concern,

which are ordinarily contained in an instrument

called a deed of settlement. Such is a joint stock

company, the conduct of whose affairs has not

been affected by the general enactments, which

will presently be adverted to. Many such bodies

still exist, but frequently the impossibility or

great inconvenience of carrying on its business

upon such a footing induced a company to add

to the deed of settlement an Act of Parliament

passed expressly for its purposes "
{q).

Joint stock. [It is commou, as you are no doubt aware, both

to this class of companies, and to those established

since the 1st of November, 1844, when, as you

will remember, the Act for registering and regu-

lating joint stock companies took effect, that the

joint stock or capital is divided into equal parts,

called shares, the number of which belonging to

{q) Smith's Mercantile Law, 5th ed., by Dowdeswell, p. 57-
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any member ascertains the amount which he has

contributed to that stock or capital, and his con-

sequent interest in the undertaking. The mem-
bers or shareholders delegate all the ordinary

business of the company to certain of its members,

in whom they confide, and who are usually called

directors, but reserve to themselves the right to

interfere on specified occasions, together with a

general control and superintendence.

[It is also common to the class of companies we Common law

are treating of, as well as to all others, that, in all norexdud'ed

cases which are not regulated by the deed of set- ^ ^s,^^^^'^ •

tlement and the private, or, as it is called, special

Act, or by one or other of the general statutes

we have mentioned, the common law prevails,

and the rules apply which would apply to an ordi-

nary partnership (r). And, on the other hand,

the parties having exchanged their mutual rights

at common law for those stipulated for in their

deed, are boimd by them, and cannot, as a general

rule, act otherwise than in the stipulated manner.

These results have been made very clear by the

judgment of the Court of Exchequer, in Bosan-

quet V. Shortridgeis), in which case the deed of

settlement had provided that no person should be

registered as a shareholder without the consent

of the board of directors ; and it was endeavoured

(r) Holmes V. Higgins, 1 B. («) 4 Exch. 699; Kirh v.

& C. 74; Wilson v. Curzon, Bell, 16 Q. B. 290.

15 M. & W. 532.
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to loe shewn that the defendant had ceased to be

a shareholder, having actually sold his shares to

another, although the transfer was not with the

consent of the board of directors, " It is neces-

sary," said the Court, "that Courts of justice

should act on general rules, without regard to

the hardship which in particular cases may result

from their application. This is the case of a joint

stock company regulated by deed. All persons

executing the deed are bound by whatever is done

in pursuance of its provisions, but they are bound

no further. The original body of shareholders

agreed to trade in partnership, and they further

agreed, that, by a certain stipulated mode, any

one of this body might transfer his share to an-

other, to be substituted in his place. But, unless

.the steps pointed out by the deed for making such

transfer have been duly taken, the original body

of shareholders remain partners, according to the

terms of their deed of settlement. If, indeed, a

case could be conceived where all the share-

holders, at a particular time, had assented to a

mode of transfer different from that stipulated for

in the deed, they might be bound by what they

had so agreed to. But such a state of things could

hardly happen to a joint stock company like that

in which the defendant was a member; and cer-

tainly no such universal consent can be taken to

have existed here." The Defendant was held to

be still a member.
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[It is^ perhaps, known to you that partners can- Membersstdng

not in general sue each other in a Court of law ^^° ° ^^'

on contracts on the subject-matter of the partner-

ship, such suits opening the state of the partner-

ship accounts, which can only be satisfactorily

dealt with by Courts of equity (t). This rule be-

ing found extremely inconvenient in cases of joint

stock companies, it was usual for companies esta-

blished before the 1st November, 1844, to endea-

vour to evade it, by providing in the deed of set-

tlement that the members should not take advan-

tage of it, but should be estopped from so doing.

But Courts of law not having the means of tho-

roughly investigating partnership accounts, it is

very doubtful whether such a provision is valid

;

at all events, its validity has never been estabhsh-

ed. There is, however, nothing to prevent a

member from recovering for work done and goods

sold to the company before he became a member,

or after he ceased to be one (u).

[Another great inconvenience felt by a joint Transferring

stock company of the class we are considering is,

that no member can transfer his share without the

consent of the rest; for such a company, being

in most particulars an ordinary partnership, the

consent of each partner is necessary to the intro-

duction of a new one. It has, indeed, been con-

(t) See Smith's Mercantile (u) Lucas v. Beach, I M. &
Law, by Dowdeswell, 5th ed., Gr. 417.

p. 27.
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sidered, that where the nature of the company

was such that the members could not have in-

tended that there should be no change in their

body without their consent, such a consent was

not necessary (ic). Thus, great doubts and difficul-

ties and disputes have unavoidably arisen in endea-

vouring to act without such consent. And in all

ordinary cases the members have no peculiar rights

or liabilities, but, as in an ordinary partnership,

are parties to all the contracts of the company,

entitled to the benefit of them, and responsible for

their non-performance.

Company not [Where a projected company has never been

completed, persons who have advanced money

with the intention of becoming members of it, may,

if it has become abortive or been abandoned, re-

cover the money they have advanced (jf). And

the mere fact of an applicant for shares paying a

deposit does not make him responsible for any

preliminary expenses where the undertaking has

not come into operation {z) ; a fortiori, they may re-

cover back money which they have paid for shares,

where they have been induced by fraudulent repre-

sentations to join a mere bubble company (a). In

the first of the cases just cited, it was admitted that a

{x) Fox V. Clifton, 9 Bing. (a) Hutton v. Thompson, 3

119. H. of L. Cas. 161.

{y) Nochles v. Crosby, 4 B. (a) Wontner v. Shairp, 4 C.

& C. 814; Walstab v. Spoitis- B. 404; Watson v. Charlemont,

woode, 15 M. & W. 501. 12 Q. B. 856.
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written application for shares which had been

made by the plaintiff, and a letter of allotment

allotting them to him, constituted a valid contract

in themselves ; but it was proved, that many mis-

representations had been made, to which the de-

fendant was a party, which had induced the plain-

tiff to pay money for the shares; and also that he

had executed a deed, called the subscribers' agree-

ment, under the same belief which had operated

on his mind. The Court of Common Pleas were

of opinion, "that there was no contract binding

the plaintiff to part with his money at the time

when he paid the deposit. He had applied for

sixty shares in a concern, which was to have a

capital of 3,000,000/., raised by the issue of 120,000

shares. The committee allotted to him a very

different thing, but professed to allot to him that

which he had asked for; and the letter of allot-

ment, as well as the prospectus and advertisements,

described the capital as 3,000,000/., and the num-

ber of shares as 120,000. Now, it might be rea-

sonable to expect that such an undertaking would

succeed with a capital of 3,000,000/. ; but perfectly

absurd to suppose it could be accomplished for

less than half that sum. The plaintiff, therefore,

having asked for shares in a practicable scheme,

received shares in a scheme that was impractica-

ble, and which was rendered so by the act of the

committee in refusing to allot more than 58,000

shares, although more than the whole 120,000

T
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had been applied for by responsible parties. That

which was allotted not being in truth that which

the plaintiff had asked for, he was not bound to

take it. Such being our opinion as to the alleged

contract, we must inquire whether there was any

evidence that the plaintiff was induced to pay his

money by any fraudulent misrepresentation. If

there was no fraudulent misrepresentation, the

plaintiff ought to have been nonsuited, or a ver-

dict should have been found for the defendant;

but we think there was ample evidence of such

misrepresentation. If we are to construe the ad-

vertisement, we think it means that all the shares

had been allotted; and as it was a public adver-

tisement, at least it must be taken to have been

addressed to all who were interested in the subject-

matter of it, of whom the plaintiffwas undoubted-

ly one, to him it represented that he had got what

he asked for, namely, sixty out of 120,000 shares

in the proposed adventure. The jury, therefore,

were well warranted in finding that the represent-

ation so made was a material inducement to him

to pay his money. If the meaning of the adver-

tisement was for the jury, they appear to have

construed it as we do. Either way there was

ample evidence to be left to the jury on this point,

and there is no ground for either a nonsuit or a

verdict for the defendant."

[On the other hand, " where a prospectus is

issued, and shares allotted, for a speculation, to
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be carried on by means of a certain capital to be

raised in a certain number of shares, a subscriber

is not liable in the first instance, unless the terms

of the prospectus in that respect are fulfilled ; but

if it be shewn that he knows the directors are car-

rying on the undertaking with a less capital, and

has acquiesced in their so doing, he may become

answerable for their future contracts " {b). And as

he is thus liable to the creditors of the company,

he cannot complain at being compelled to fulfil

his engagements with the other members.

[It is important to add here, that, although. May become

, , -n , 1
liable by ac-

as has been seen, a person will not become a quiescence.

partner where the original intention is not carried

out, or where he has been induced by fraudulent

misrepresentations to take shares, or where pre-

liminary proceedings necessary for the establish-

ment of the partnership are not completed
; yet

he may, of course, by his conduct, as well as by

his words, acquiesce in what has been done ; and,

if he does so, he will become as liable in the one

case as in the other; and when the partnership

has once begun, whatever contract the managing

persons make, which is a proper and usual con-

tract for persons who carry on that kind of busi-

ness to make, each member will be liable upon

it, though contrary to the original stipulation (c).

(ft) Fitchford v. Davis, 5 M. & W. 703 ; Tredwen v. Bourne,

St W. 2. 6 M. & W. 461.

(r) Hawhen v. Bourne, 8 M.

t2
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Provisional [Persons interested in promoting the establish-
committee.

, /. n ii i j? i.iment or a company were frequently, betore the

passing of the statutes already mentioned, induced

to forlTi themselves into what was called a pro-

visional committee of such company. They also

often persuaded the most respectable of their

friends to join them; and very numerous, indeed,

were the instances in which they found themselves

hable for enormous debts incurred by other mem-
bers of the committee in proceedings preliminary

to the formation of the company. This injustice

is now to a great extent prevented by the Act for

the registration of joint stock companies, which will

presently be mentioned. The mere facts of their

allowing their names to be inserted in a prospec-

tus, and published to the world as members of

such a commitee, of attending such a committee,

although only fOr the purpose of objecting to what

was done, and any slight evidence that they knew
that their names had been pubhshed as committee-

men by other people, were often considered suflB-

cient to render them liable upon contracts for a

projected company; and many hundreds of people

were ruined by their supposed habihty. Yet it is

quite clear that these facts alone are not sufficient

to make them liable. They are evidence of a

connection with such a committee, and with the

projected company; but the question is, whether

such persons authorised other members of the

committee to pledge their credit for matters neces-

sary to the formation of the company. All their
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acts in relation to the company are proper evi-

dence upon this question. But they do not pledge

their credit by the mere fact of their being mem-
bers of the committee, or by accepting shares, or

by paying a deposit upon them (c) ; a fortiori it

will not render them liable for debts incuiTed be-

fore they began to act (d).

[On the 1st of November, 1844, the Act for the Actforregis-

registration, regulation, and incorporation of joint jdnt'stock"^

stock companies, 7 & 8 Vict. c. 110, came into
'=°'"P^°i«^-

operation. It affects every joint stock company

established after that day for any commercial pur-

pose, or any purpose of profit or of insurance,

except banking companies, schools, scientific and

literary institutions, triendly societies other than

such as grant insurances on life to an amount

exceeding 200/.^ and also excepting companies for

working mines upon what is called the cost book

principle, Irish anonymous partnerships, and also

companies which cannot be carried into execution

without the authority of Parhament, or which may
be incorporated by statute or charter. Its general

object is to invest such companies with most of

the qualities and incidents of corporations, and to

prevent the establishment of any companies which

(c) Reynell v. Lewis, Wylde v. Thompson, 3 H. of L. Cas.

V. Hopkins, 15 M. & W. 517; 161.

Lake v. Duhe of Argyle, 6 Q. {d) Barnett v. Lambert, 15

B. 477; Wood v. Duhe of Ar- M. & W. 489.

gyle, 6 M. & Gr. 928 ; Huttun
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shall not be duly authorised and regulated thereby.

Objects which, if carried out, evidently tend to

prevent many of the inconveniences before men-

tioned. In the first place, the statute prescribes

the mode by which the promoters must estabhsh

Mode of estab- the Company. Before publishing any proposal for

that purpose, they must make a return to the

registrar of joint stock companies of the name

and purpose of the company, and descriptions and

residences of the promoters; and they are then

entitled to receive from him a certificate of provi-

sional registration. They must continue to n^ake

returns of the provisional place of business and

description of the committee promoting the com-

pany, with a written consent of every member or

promoter to become such, and an agreetnent sign-

ed by him to take one or more shares as soon as

practicable. They must state the amount of the

proposed capital, and the amount and number of

shares> and afterwards of every change in these

particulars. This certificate continues in force

for twelve months, but may be renewed. During

such period the promoters may assume the name
of the company, open subscription lists, allot shares,

and receive deposits, not exceeding 10s. in every

100^. But they may not make calls, nor purchase

nor contract for lands, or for services, or works, or

stores, other than such services, works, or stores

necessarily required for establishing the company.

Every contract must be made conditional, and to
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take effect after the certificate of complete registra-

tion hereafter mentioned, under a penalty of 20/.

But companies requiring an Act of Parliament may
contract for surveys and other things necessary

for obtaining it. Before obtaining a certificate of

complete registration, the company must be form-

ed by a deed of settlement, under the hands as

well as seals of the shareholders. The requisite

contents of this deed are minutely pointed out in

the statute. It must contain a covenant by every

shareholder with a trustee, and it must set forth

the business and purpose of the company. Be-

fore it can be registered it must be signed by one-

fourth of the subscribers, who were such at the

date of it, and who must hold one fourth of the

greatest number of shares. Upon the production

of this deed the registrar grants a certificate of

complete registration, and thereupon the company

becomes incorporated. Many other particulars are

required by the statutes, but these seem to be

sufiicient for our present purpose. From this time

the company obtains its corporate name, which it

cannot change (e)—may carry on the business for

which it is formed, and use its property and ef-

fects; and any engagements entered into before

complete registration with its trustees may be en-

forced by the company. The company has a

common seal, inscribed with its corporate name

—

may sue and be sued by its registered name in

(e) R. V. Registrar of Joint Stock Companies, 10 Q. B.839.
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respect of any claim by or upon it, upon or by

any person, whether member of it or not—may

contract for any proper purpose of the company

—

may purchase real property with license of the

Board of Trade, issue certificates of shares, receive

instalments from subscribers, borrow money ac-

cording to the deed, and perform all other acts

for carrying into effect the purposes of the com-

pany, as other partnerships may do. Power is

given to the directors to conduct the affairs of the

company according to the deed, and, in so doing,

te enter into all such contracts as circumstances

may require, and appoint officers and servants.

But if any director be interested in any' contract

to be made on behalf of the company, he must not

act as a director therein.

shaiehoiderf. [We sce, therefore, that companies established

under the 7 & 8 Vict. c. 110, may by their registered

name sue their members, or be sued by them, thus

being in the condition of members of an ordinary

corporation, who are in law entirely distinct from

the corporation of which they are members. But

in suing the members for calls, as their liability

must depend upon the deed or special Act of

Parliament, the power of the directors to make

them is a specific power, and must be strictly pur-

sued (/). But, in the absence of prohibitory

words, the calls may be made payable by instal-

(/) Moore v. Hammond, 6 bury Railway Go. v. Mount, 4

B. & C. 456; Meigh v. Clin- M. & Gr. 651, 7 Id. 898.

ton, 11 A. & E. 418; Ayles-
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meiits, or at a future time, which time and mode
of payment may be fixed subsequently to the

making of the call (g). Before complete regis-

tration no subscriber may sell his shares. After

complete registration he is at liberty to do so ; but

it must be by deed duly stamped, and subject to

the regulations in the deed of settlennent and spe-

cial Act. But he is not at liberty to sell his shares

till he has paid the full amount due on every

share held by him (A). A memorial of the trans-

fer must be entered in a register, and until this is

done the purchaser cannot receive any profits, and

the vendor continues hable to the company's en-

gagements, and even to calls («').

[It may be worth while to mention here that Transfer of

shares in a joint stock company, although it be

seised of land and possessed of goods as well as of

the property in which it commonly deals, do not

fall within the 4th section of the Statute of

Frauds (k) as an interest in land, or within the

17th section (^) as goods, wares, or merchandise;

but, in the absence of any enactment making them

the one or the other, are personal property and

mere choses in action, and consequently are trans-

(g) Amibergate, Nottingham, Co., 21 L. J. (Q. B.) 94.

and Boston Railway Co. v. {€) Sayles v. Blane, 19 L. J.

Coulthard, 5 Exch. 459, 6 Id. (Q. B.) 19, 14 Q. B. 205, .S". C.

629; North Western Railway {k) Humble v. Mitchell, 11

Oo. V. M'Michael, 6 Exch. A. & E. 205; Tempest v.

273. Kilner, 3 C. B. 249; Bowlby

(A) Hall V. Norfolh Estuary v. Bell, Id. 284, supra, p. 74.
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ferable by parol (/). But in fact the general sta-

tute, 7 & 8 Vict, c. 110, prescribes the mode in

which, under the operation of that statute, such

shares may be granted by the company and trans-

ferred from holder to holder ; and various modes for

attaining these purposes are prescribed in the par-

ticular Acts regulating many of the companies

' which were established before that enactment.

[If the approbation of the directors be requir-

ed as a preliminary to the transfer, it must of

course be procured (m), and that by the ven-

dor, who must do everything necessary to vest

the property in the purchaser (n), although it is

generally for the purchaser to prepare and tender

the conveyance (o). And therefore, when the shares

are by the provisions of an Act of Parliament

transferable by deed only, the purchaser must

tender a deed to the seller for execution before

he can sue for not transferring them; and a sealed

instrument of transfer, having the name of the

vendee in blank at the time when it is sealed and

delivered, is invalid, not being a legal deed {p).

How rendered [When a person has become a member of a joint

stock company, he is in all ordinary cases entitled

(/) Hibblewhitev.M'Marine, Llqyd, 7 Q. B. 27.

6 M. & W. 214. (o) Stephens v. De Medina,

(m) Bosanquet v. Shortridge, 4 Q. B. 422.

20 L. J. (Exch.).'>7; 4 Exch. {p) Hibhlewhite v. M'Mo-
699, S. G. rine, supra.

(») Ibid. ; Wilkinson v.
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to the benefits of all its contracts, and responsible

for the engagements of the company made by the

agents of the concern in order to carry out its

purposes (y). But, in order to charge the com-

pany or any member upon a contract, it must be

proved to have been made by persons having au-

thority from all the shareholders to bind them by

such a contract ; and this may be done by proving

that it was sanctioned by the persons authorised

by the deed of the company to conduct its af-

fairs (/•). But the claimant is not confined to the

deed for proof of authority. He may shew in any

way that the whole of the shareholders have di-

rectly or indirectly given authority to those mak-

ing the contract to bind them ; but to shew merely

that some of the directors have ordered or ap-

proved of the contract is not sufficient without also

shewing, that, by the deed or otherwise, they were

authorised so to do. Therefore, where the deed

appointed eleven directors, and declared five to be

a quorum, the company was held not bound by a

contract made at a board where three only were

present : and this although the company was com-

pletely registered under 7 & 8 Vict. c. 110 (r).

And, on the other hand, where a manufacturing

company had appointed a manager to superintend

and transact its manufacturing business, but the

(q) Harvey v. Kaz/, 9 B. & inff Co., 17 L.J. (Exch.) 252;

C. 356. 2 Exch. 711, S. G.

(r) Ridley v. Plymouth Bak-
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general business was to be transacted by a board

of directors, who had power to appoint officers and

delegate their authority, and goods for the manu-

facture had been ordered by the manager, the

chairman, the deputy-chairman, and the secretary,

which were used for the company's purposes, the

Court of Common Pleas considered, that, although,

with the exception of the manager, none of these

officers had authority to give such orders, and al-

though the directors did not expressly adopt them,

yet, as they knew they had been so furnished, the

company was liable (s).

[It will probably appear quite clear from what

has been said before, and if not it is sufficiently

so from the very nature of the thing, that the

contracts to which a member of a joint stock

company becomes liable, because they are made

by the agents of the company or certain of its

members, must be contracts, either expressly

authorised by him, or appropriate, in order to

carry out the purposes for which the company

was formed. Thus, in the celebrated case of

Dickenson v. Valpy{t), which was an action on

a bill of exchange, purporting to be drawn and

accepted by a mining company, wherein the

plaintiff, an indorsee for value, sought to charge

the defendant as a member of that company, the

Court of Queen's Bench held, that, assuming the

(i) Smith V. Hull Glass Co., C. B. 897.

21 L. J. (C. P.) 106, II {t) lOB. &C. 128.
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defendant to be a member of that company, it

was incumbent on the plaintiff to prove that the

directors of the company had authority to bind

the other members, by drawing and accepting

bills of exchange ; and that the plaintiff", not having

produced the deed of copartnership, nor given

any evidence to shew that it was necessary for

the purpose of carrying on the business of a

mining company, or that it was usual for them

to draw or accept bills of exchange; there was

no evidence of such authority to draw or accept

bills of exchange. " There was not any evidence,"

said Parke, J., now Parke, B., "to prove an

authority of the parties in this concern to draw

such a bill of exchange as this. I very much

doubt whether there is any authority in mining

companies, arising by implication from the nature

of their dealings, to draw or accept bills of ex-

change ; and it is to be observed, that there

was no proof of any usage to do this in such

companies. The argument would go to this, that

all persons who deal in the produce of the land,

which they jointly occupy, because they might

sell that produce at a distance, would have an

implied power given to each other to draw bills

of exchange for the purpose of receiving payment

for it; if the argument was valid, it would shew

that farmers acting in partnership, as well as

miners, would have, as incidental to the relation

of partners, an authority to draw bills of exchange
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upon the persons to whom the produce of the

land was sold; there is, however, no necessity

to decide that point, because there is no ground

at all events, to say, that mining partners have

an implied authority from one another, arising

from the nature of their business, to draw such

a bill of exchange as this ; for, upon the face of it,

this is a bill drawn by the company upon them-

selves, and though it is in form treated as a bill

of exchange, it is in substance only a promissory

note ; and the effect of saying that one member

of a company like this can draw such bills or

notes, would be, that each of the partners in the

concern would have the power of pledging the

others." Still more general was the language of

Tindal, C. J., in delivering the judgment of the

Court of Common Pleas in the case of Bramah v.

Roberts (u). In that case a bill had been drawn

by one of the directors of a gas company on him-

self and the other directors, which was accepted

by the chairman for himself and the other direc-

tors. This acceptance was held not to bind them.

It has been decided, that, in the absence of proof

to the contrary, one member of a joint stock

company cannot bind the remainder by negotiable

instruments. " The address ofa bill," said the Chief

Justice, " to the directors of a metropolitan com-

pany, and the frame of acceptance by the chairman

{u) 3 Bing N, C. 963.
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of such directors, for himself and the other direc-

tors, can only be referable, unless some explanation

is given, to a company of the description well-

known in all the Courts of law and equity in West-

minster Hall as joint stock companies, and not

to ordinary partnerships in trade. It was proved

upon the trial of the cause, that Clare, the drawer

of the bill, from whom the plaintijffs derived title,

and upon whose indorsement they rely, Was the

same WilKam Clare who is one of the acceptors

and one of the defendants in his capacity of

acceptor. So that the bill is drawn by one of the

directors upon himself and the other directors,

payable to his own order, and accepted by another

director for himself and the rest. But the right of

one director to draw a bill upon the rest, and still

further, the power of one director to accept a bill

for himself and the others, so as to make those

others liable, according to the case of Dickenson v.

Valpy (v), in the authority of which case we

entirely concur, is not a right or power implied

by law, like that which belongs to one member

of an ordinary partnership in trade with respect to

bills drawn and accepted for the purposes of the

trade. It must depend upon the powers given by

the charter, or deed or agreement under which

the company is established and constituted, or

some other agreement between the parties, whether

(v) 10 B. & C. 128.
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a bill so drawn and accepted shall or shall not

have that legal effect. But, upon the trial of this

cause, no evidence whatever was given by the

plaintiffs of the constitution of this company, nor

of any authority given, by deed or otherwise, to

any one of the directors to bind the other directors,

or to bind the company at large by his acceptance

of bills of exchange; and in the absence of such

evidence, we are of opinion that no such authority

is to be implied by law, or can be held to exist,"

[With regard to the borrowing of mofley, unless

it be part of the ordinary business of the company,

as it would be of a banking company (x), or ex-

press powers be given them by the deed, the

directors have no authority to pledge the credit of

the shareholders by borrowing money, even though

it be necessary to enable them to carry on the

affairs of the company {y). It has since been held,

that, even where a clause in the deed of settlement,

under which a mining company was carried on, pro-

vided that the affairs and business of the company

should be under the sole and entire control of the

directors, of whom there should be not less than

five nor more than nine, and that three of them

should at all meetings of directors, and for all

purposes, be competent to act, did not authorise

them to borrow money for the necessary purposes

(x') Bank of Australasia v. (y) Ricltetts v. Bennett, 4 C.

Breillat, 6 Moore P. C. C. B. 686.

152.
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of the mines (s). As to dealing on credit, the

question, whether the company may be made

liable by its agents so dealing, depends, like the

others we have been considering, upon the

authority given to those agents ; and this authority,

as in other cases, may be proved by shewing it to

have been actually given, or that concerns of the

natxire in question are ordinarily so carried on.

" The question," said Lord Abinger, " which was

decided in Dickenson v. Valpy, that a mining

company is not necessarily formed with a power

to pledge the credit of individual members by the

drawing of bills, is very different from the question,

whether it is not formed with power to bind them

by deahng on credit; whether the directors have

such a power, must depend on the general nature

of the concern; it is a matter for the jury to

decide upon, unless the party gives evidence to

shew that their authority was expressly limited;

and if it had been left to the jury in this case, I

think they would not have had much difficulty in

saying that it is in the general nature of mining

coilcerns to deal on credit for the purpose of car-

rying on their business (a). This distinction be-

tween boiTOwing and dealing on credit has been

upheld by the Court of Chancery (b).

{z) Burmester v. Norris, 21 & W. 465; Hawken v. Bourne,

L. J. (Exch.) 43, 6 Exch. 8 M. & W. 703.

796, S. C. (b) In re The Gp.rman Min-

(a) Tredwenv. Bourne, 6 M. ing Co., 22 L. J. (Chanc.) 926.

U
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Modeofcou- [The form and mode in which joint stock com-
traoting.

panies estabhshed under the 7 & 8 Vict, c. 110,

ought regularly to enter into contracts, have been

alluded to slightly before, but it is necessary to

state them more particularly, because, as you

will no doubt perceive, they have been prescribed

for the purpose of avoiding many of those difficul-

ties which have arisen as to the rights and liabili-

ties of corporations upon their contracts. By sect.

44, it is enacted, that, except as to contracts for the

purchase of any article not exceeding 50/., or for

any service not exceeding six months for a con-

sideration not exceeding 50/., and except bills

and notes, every such contract shall be in writing,

and signed by two at least of the directors of

the company on whose behalf the same shall

be entered into, and shall be sealed with the com-

mon seal of the company, or signed by some

officer of the company on its behalf, to be there--

unto expressly authorised by some minute or re-

solution of the board of directors applying to the

particular case ; and that, in the absence of such

requisites or any of them, any such contracts shall

be void, except as against the company on whose

behalf it shall have been made. It is also enacted,

that every contract for the purchase of any article

not exceeding 50Z., or for any service not exceed-

ing six months for a consideration not exceeding

501., may be entered into by any officers autho-

rised by a general bye-law. And if the directors
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be authorised by the deed or bye-law to issue or

accept bills or notes, such bills or notes shall

be made or accepted by and in the names of

two of the directors, and shall be by such di-

rectors expressed to be made or accepted by

them on behalf of the company, and shall be

countersigned by the secretary or other appointed

officer; and every bill made and received by or

on behalf of the company may be indorsed in its

name by the officer appointed by the deed or bye-

law so to do. It is also provided, that all instru-

ments bearing the seal of the company shall be

signed by two of the directors (c). It will be ob-

served that these provisions apply to contracts

made on behalf of the company. It seems, there-

fore, that in every case in which a company makes

a contract to do something, in consideration of

which something else is to be done by the other

contracting party, then the contract is to be made

in the manner pointed out by the Act. If not so

made, the company will be bound, but not the

other party (d) : in other Words, the company can-

not enforce such a contract. But, as we have

seen, the company may be liable upon the con-

tract, however it may vary from the regulations

prescribed by the statute, provided the contract is

atithorised by the deed of settlement, or can be

shewn in any way to have been sanctioned by the

(c) Sect. 46. V. Browne, 22 L. J. (C. P.)

(d) British Empire Ass. Co. 51, 12 C. B. 723, -S". C.

U2
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shareholders (e). But if the statutory form is not

followed, nor that prescribed by the deed of set-

tlement, and the contract has not been sanctioned

by the shareholders, they will not be bound by

it (/). As to bills and notes, it has been seen that

they are to be made or accepted by and in the

names of two directors, and shall be expressed by

such directors to be made or accepted by them

on behalf of the company. As this is an import-

ant requirement, it is necessary to notice that there

has been a difference of opinion between the Court

of Queen's Bench and the Court of Exchequer as

to what is a sufficient compliance with it. In one

case (g-), where the form of acceptance was " Ac-

cepted by /. B. and E. N., Directors of Cameron's

Colebrook, &c.. Company, appointed to accept this

bill," and the bill was directed to the company by

their corporate name, and sealed with the corporate

seal, which had the name of the company circum-

scribed, and the acceptance was countersigned by

the secretary of the company, describing himself

as such : the Comt of Queen's Bench thought this

acceptance a sufficient compliance with the statute.

" Can it be reasonably contended," said Lord Camp-

bell, C. J., " that this bill is not by such directors ex-

(e) Gleadow v. The Hull 290; Ridley w . Plymouth Bah-

Glass Co., Shadwell, V. C, 19 ing Co. 2 Exch. 711.

L. J.(Chanc.)44; 5o««Bg'Me< V. {g) Halford v. Cameron's

Shortridye, 4 'Exch. 699, su-pra. Colebrook R. Co., 16 Q.. B.

(/) KirJc V. Bell, 16 Q. B. 442.
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pressed to be accepted by them on behalf of such

company ?—^By whom are they represented to be

appointed to accept the bill? Unquestionably by

the company, who are the drawees. Do not the

directors represent that they act under that ap-

pointment ? Is not this a representation by them

that the bill is accepted by them on behalf of the

company ?" On the other hand, where the form

of acceptance was as follows (A) :
" Accepted. J.

B. and E. N., directors of Cameron's Colebrook

&c., appointed by resolution to accept this bill;"

and the bill had been drawn upon the company by

their corporate name, and sealed with the corporate

seal having their name inscribed, and the accept-

ance was countersigned by the secretary, it was

objected that the acceptance was not sufficient

according to the statute. " It is admitted," said

Parke, B., " that the case in the Court of Queen's

Bench is precisely in point; and if we were to

make this rule absolute we should in effect over-

rule that decision, I own that I have great diffi-

culty in coming to the conclusion that this accept-

ance does comply with the statutory requisites, for

the Act requires that the instrument shall be by

such directors expressed to be made or accepted

by them on behalf of such company. There is

not a word of that kind upon the face of this in-

strument. Now, it appears to me, that, in order

(A) Edwards v. Cameron's Colebrook It. Co., 6 Exch. 26'£).
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to bind the company, and to free the directors

from all personal liabilities upon these acceptances,

it ought to appear that the directors, &c., do the

act as the mere agents of the company, and not on

their own account." The rest of the Court inti-

mated their dissent from the Court of Queen's

Bench; but considered it an instance in which

they ought to follow an authority precisely in

point, reserving their own opinions for a Court of

Error.

Liability of [It will be obscrved, thai, although the indivi-
shareholders. „ ,

dual members of corporations are not liable upon

its contracts, members of joint stock companies

have not the same freedom from liability. As to

their liability, the Joint Stock Companies Act, so

often referred to, 7 & 8 Vict. c. 110, contains many

special provisions, that judgments, decrees, or

orders obtained against any company completely

registered may be enforced not only against the

property and effects of the company, but also, if

due diligence shall have been, used to obtain satis-

faction against the company without effect, then

against the person, property, and effects of any

shareholder for the time being, or any former share-,

holder, provided that the latter was a shareholder

at the time when the^ contract, for which such,

judgment, decree, or order may have been ob-

tained, was entered into, or became a shareholder

during the time it was unexecuted or unsatisfied,

or was a shareholder at the time of the judgment
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decree, or order being obtained. But he will not

be liable to have execution issued against him

after three years from his ceasing to be a share-

holder ; nor will any person be liable at all if he is

not properly speaking a shareholder—as where

the shares have not been regularly or properly

transferred to him(2). But you will clearly de-

duce from what has been said, that, if, as is usual

in contracts of assurance and some others, the con-

tract between the claimant and the company stipu-

lates that the individual proprietors shall not be lia-

ble, and that the funds of the company alone shall

be had recourse to, the individual proprietor must

be quite free (k) . The shareholder, however, who
has been thus obhged to pay, may recover against

the company his losses and costs by reason of

execution against him ; and, if he cannot obtain

satisfaction against the company, may recover con-

tribution from the other shareholders, as in ordi-

nary cases of partnership (/).

[These are the chief rules and decisions respect-

ing the peculiarities of the contracts of joint stock

companies, which approach to the nature of gene-

ral principles; but it is impossible to understand

(«) Ness V. Angas, 3 Exch. (A) Halhett v. Merchant

805 ; Ness v. Armstrong, 4 Traders Insurance Association,

Exch. 21; Dodgson v. Bell, 13 Q. B. 960; Hassell v.

20 L. J. (Exch.) 137; 5 Eixch. The same, 4 Exch. 525.

967, S. C. {I) Sect. 67.
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the subject without a careful study of the statutes

which have been here mentioned, and of the de-

cisions by which those statutes have been apphed.

It has come to be one of the largest classes of the

law of England. It cannot be said to have yet

assumed a certain, well-defined, and satisfactory

form, but it is hoped that the foregoing slight sketch

will give the student some advantage in entering

upon the study of the statutes and decisions. He is

strongly recommended to study the latter always,

in the view of their being illustrations and applica-

tions of the former. By keeping the terms of the

former in his mind, the latter will appear to have

a consistency and clearness which they will not

otherwise be supposed to possess, and he will be

enabled to apply the statutes to new cases with an

accuracy and facility not to be acquired otherwise.

In undertaking this labour, he will find it much faci-

litated by taking as his guide to the decisions the

chapter on Joint Stock Companies in the last edi-

tion of Smith's Mercantile Law, by Mr. Dowdes-

well, wliere the statutes are abridged and the lead-

ing decisions arranged with singular fulness, clear-

ness, and brevity.

[As to joint stock banking companies, the liabili-

ties of individual members are very similar to those

we have already mentioned; and, their liabilities

under the Lands Clauses Act and Railways Clauses

Act are for the most part the same, subject to
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some peculiar regulations suitable to the object of

incorporation : but they do not fall within the scope

of these Lectures.

1 have now specified the various classes of par-

ties with regard to whose competency to enter

into contracts I had any particular observations to

make, and now, assuming that none of the va-

rious cases of disability which I have mentioned

arises, but that the parties entering into the con-

tract are competent by law to do so, there re-

mains one other very important subject to advert

to, namely, the mode in which they may become

parties to the contract. And this must be in one

of two ways : either personally or by the interven-

tion of an agent.

There are few branches, perhaps no branch of contracts by

the law of England, to which it becomes so often

necessary to refer as that which regulates the

rights of parties under contracts made by agents.

The truth is, that, as society is now constituted,

the business of life has become so complicated,

that " no man's individual efforts can embrace all

the subjects with which he is called on to deal."

Hence we are obliged to transact a variety of

business and enter into a variety of engagements

through the medium of agents, the precise effect

of whose acts in binding or advantaging us be-

comes of course a matter of the utmost practical

importance. I cannot, however, attempt to do

more than state the general principles by which
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the subject (so far as it relates to contracts) is

regulated.

Who may ap- Generally speaking, whatever contract a man
point an agent. ./ i. a

may enter mio ui his own person, he may,, it he

think fit, appoint an agent to enter into in his

behalf. There are, indeed, one or two exceptions

to this rule, which arise out of the wording of cer-

tain Acts of Parliament, requiring the intervention

of the principal party himself in certain contracts.

For instance, a man cannot appoint an agent to

sign a writing for the purpose of exempting a case

from the operation of the Statute of Limitations (m).

[Nor can a person who objects to the name of a

person being retained upon the Kst of voters in a

parliamentary borough, empower another to sign

the objection, for him (n). In the former of these

cases, the statute 9 Geo. 4, c. 14, requires the

writing to be signed by the party chargeable

thereby; and in the latter, the 6 & 7 Vict. c. 18,

s. 100, requires every notice of objection to be

signed by the person objecting.]

But, generally speaking, whatever contract a

man may lawfully enter into himself, he may ap-

point an agent to enter into for him. [There is,

however, another extensive and important exception

to this rule, which takes place when a man is him-

selfan agent (o). He cannot, in this instance, appoint

(m) Hyde v. Johnson, 2 Besp., 7 M. & Gr. 88.

Bing. N. C. 77(). (o) Combe's case, 9 Co. 76 b;

(re) Toms, App.; Cuminy, Cobb v. Becke, 6 Q. B. 936;
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an agent to transact the matters of his own agency.

The exception evidently arises from the very nature

of the agent's own appointment ; for it is one thing

to trust a man's discretion to transact your affairs,

and for which you may know him to be quite com-

petent, but altogether another and a different thing

to trust his discretion to select a stranger to transact

your affairs at your responsibiUty. The maxims of

law, therefore, are—Delegatus non potest delegare,

and Vicarius non habet vicarium,—^maxims which

it is obvious are necessary for the principal's protec-

tion, but which, it is clear, cannot apply where you

expressly give your agent power to appoint a de-

puty (/>).] Now the considerations on which I shall

have occasion to touch, relate to one of four points

into which what I have to say on this subject may
be conveniently enough distributed ; and they re-

late to the questions :—
1. TFTio may be an agent.

2. How an agent is appointed.

3. Howfar Ms contracts bind his principal.

4. How far the principal may be advantaged

by them.

Now, with, regard to thej^rs^ point, namely, who who may be

is competent to be an agent, I have to observe,
'^^ *^^°

'

that it by no means follows that a person who is

not competent to contract himself, is therefore not

Cockran\. Islam,2M.. ScSsbfi. 3 Bing. N. C. 817; Lord v.

301, n. Hall, 8 C. B. 627.

(p) Moon V. Whitney Union,
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competent to contract as agent for another person
;

thus it has been decided that an infant may be an

agent, or even a married woman, though she could

not have contracted in her ovs^n right. [Thus,

where a married woman kept a school at which the

defendant had placed his daughter, and drew upon

him a bill for the expenses of the daughter's edu-

cation, which bill she indorsed to the plaintiff, and

the drawing and indorsing of the bill were both

in the wife's name, but with the husband's assent,

and he also obtained the value of the bill from the

plaintiff, it was considered that there was ample

evidence of the husband having authorised the

drawing and indorsing of the bill, and that there

was nothing to prevent his making his wife his

agent for that purpose (q). In a very similar case,

where a wife accepted in her own name a bill drawn

upon her husband, and his authority was proved,

he was held liable. To the objection that a drawee

cannot bind himself otherwise than by writing his

own name on the bill, which you are no doubt

aware is the general practice in accepting bills, it

was asked, would he not be Hable if, with his own

hand, he had accepted the bill by writing another

name across? The only difference was, that he had

done so by the hand of his wife. Had he done it

with his own hand, it clearly would have been his

(j) Prestwick v. Marshall, 7 Bing. 565; Prince v. Bru-

natte, 1 Bing. N. C. 435.
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own acceptance, and the Court held that there was

no rule oflaw which made such an authority void.

Nobody but the defendant could have accepted the

bill so as to bind, and he accepted it by the hand

and in the name of his wife (r). Few persons, says

Lord Coke, are disabled to be private attorneys to

deliver seisin, for monks, infants, femes coverte, per-

sons attainted, outlawed, excommunicated, villains,

aliens may be attorneys. It is hardly necessary to

say that the attorney mentioned here is the agent

properly authorised for the purpose required. It

will be obvious, that the general reason why persons

incapacitated to contract may, notwithstanding their

incapacity, act as agents in the contracts of others,

is that their incapacity is personal, and that sxich

contracts are not their own, but the contracts of

those whose agents they are.]

But it is held, that, upon the peculiar wording of Agent under

the Statute of Frauds, one of two parties entering Frauds.

into a contract, such as we have seen that Act re-

quires should be in writing, cannot be agent for the

other, even with that other's consent, so as to bind

him by his signature to such a writing (s). [Thus,

where the plaintiff, an auctioneer, sued the defend-

ant for not paying for goods purchased by him, and,

the goods not having been delivered, the only evi-

dence of the contract was the book kept by the

(r) Lindus v. Bradwell, 5 Camp. 203 ; Farehrother v.

C. B. 583. Simmons, 5 B. & Aid. 333.

(s) B^right v. Dannah, 2
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plaintiff as an auctioneer, in which he had duly

entered the different biddings opposite the lots

;

the Court of King's Bench held, that, although in

general an auctioneer may be considered as the

agent and witness of both parties, the vendor and

the purchaser, yet when he elects, as he may do,

to be himself as one of the contracting parties, the

agent who is to bind a defendant by his signature

must be some third person, and not one of the

contracting parties on the record. To allow it, in^

deed, would seem to amount to a direct dispensation

with the signature of the party to be bound, which,

whether by his own or his agent's hand, the statute

requires. But it seems to be no violation of this

requirement,—the hand of the agent or of the prin-

cipal,—that the agent of the one party should act as

the agent of the other, although, of course, in such

a case clear evidence would be required to shew his

authority, constituting him the agent of the latter.

Thus, in an action by an auctioneer against a pur-

chaser of goods sold by auction, the entry in the

auctioneer's sale book made by the auctioneer's

clerk who was assisting at the sale, and as each

lot was knocked down named the purchaser aloud,

and on assent from him made an entry of the sale

to him, is a sufficient memorandum within the 17th

section of the Statute of Frauds, the clerk being, in

the first instance, the agent ofthe auctioneer, and con-

stituted the agent of the purchaser by the assent of

the latter, when told by the clerk that the lot was
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knocked down to him (t). But where the traveller

of a wholesale dealer, calling on a shopkeeper to

sell his principal's goods, and having by parol sold

him certain sugar, was desired by the latter to

make in his (the shopkeeper's) book a memorandum

of the transaction, and thereupon made the follow"

ing, "Of North & Co., 30 mats Maurs. at 71*.,

cash 2 months, Fenning's wharf," and signed it with

his own name; the sugar having been destroyed

before it was delivered, it became necessary to

prove the sale by a written memorandum ; but

these facts were held insufficient to shew that the

traveller was constituted the agent of the shop-

keeper to bind him under the statute (m). Indeed, it

seems clear, as observed in the case, that the sign-

ing of the entry in the defendant's book would tend

to make it obligatory on the plaintiff rather than on

the defendant.]

With regard to the second point, namely, in Agents—how

what manner an agent is to be appointed :—When-
^^^""^

ever there is no particular rule of law or special

statutory provision pointing out a particular mode

of appointment, he may be appointed even by bare

words. But there are some cases in which the

common or statute law does require a particular

mode of appointment ; for instance, it is a rule of

common law, that an agent who is to contract for

(0 Bird V. Boulter, 4 B. & Bing. N. C. 603 ; Graham v.

Ad. 443. Fretwell, 3 M. & Gr. 368.

(w) Graham v. Musson, 5
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his principal by deed, must himself be appointed by

deed {x).

Again, a corporation, as it can, generally speak-

ing, do no act except by deed ; so it cannot,

generally speaking, appoint an agent in any other

way. There are, indeed, one or two exceptions to

this, as to the rule which obliges them to contract

by deed, particularly in the cases of trading com-

panies. You will find the rule and the exceptions

discussed in Dunston v. Imperial Gas Light Com-

pany (y). With regard to the case of a statute

requiring a particular mode of appointment, you

may take, for example, the Statute of Frauds, the

1st, 2nd, and 3rd sections of which require, in ex-

press terms, that the agent who is to do any of the

acts mentioned in those sections shall be appointed

by writing, whereas the 4th and 17th sections con-

tain no such provision. [The consequence, of

course, is, that in cases within these latter sections

the agent's authority need not be in writing (s).J

Where the With regard to the third point, namely, in what
principal is . . . , . , i i i .

bound by the cases the pnncipal IS bound by his agent's con-

S.
^ "°°

tract :—It is, of course, obvious at first sight, that,

so far as the agent's authority extends, his princi-

pal is bound by all acts done in pursuance of that

authority. So far, there can be no doubt or difii-

culty whatever. But the cases in which doubts

{x) Harrison v. Jackson, 7 {z) Emmerson v. Heelis, 2

T. R. 209. Taunt. 46.

{y) 3 B. & Ad. 125.
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and difficulties arise, are those in which the agent where the

has gone beyond his authority, has made some exoeede^hig

contract which his instructions do not authorise ;

*" °"*^'

and then the question arises whether his principal

shall or shall not be bound by it. Now, in order

to solve this question, it is necessary, in the first

instance, to understand the distinction between

general and particular agency. A general agent is Distinction

an agent entrusted with all his principal's business cuiar and
• n T p -n 1 • 1 * general agents.m some specific line, ot some specific kind. A

particular agent is an agent employed specially

for some one special purpose. For instance, if I

entrust another with the sale of a particular horse,

of which I am desirous of disposing, he is a par-

ticular agent to transact that particular business.

But if I appoint an agent to sell all my horses, and

consign horses to him from time to time for sale,

he is my general agent in that line of business.

Now, there is this important distinction between

contracts made by general, and those made by

particular agents, namely, that, if a particular

agent exceed his authority, his principal is not

bound by what he does ; whereas, if a general

agent exceed his authority, his principal is bound,

provided what he does is within the ordinary and

usual scope of the business he is deputed to trans-

act. For instance, if I employ A. to carry a bale

of cottons fi:om Manchester to Liverpool, and he

sells them, I am not bound by the sale, but may

bring an action of trover for them against the pur-
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chaser; whereas, had I entrusted them to my
factor for the same purpose, I should have been

bound by the sale, that being a transaction within

the ordinary scope of his business as factor.

[The case of Whitehead v. Tuckett {a) affords an-

other very good illustration of the rule, that, al-

though the express instructions are exceeded, yet,

if what he does is within the usual scope of the

business he is deputed to transact, the agent binds

his principal by so doing. In that case. Sill & Co.,

who were brokers at Liverpool, were employed

by the defendant, a wholesale grocer at Bristol, to

buy and sell on his account great quantities of

sugar. The greater part was bought on specula-

tion for re-sale, and was re-sold at Liverpool ; but

some was occasionally sent to the defendant. Sill

& Co. usually bought and paid for the sugar, and

re-sold and received the price in their own names.

They did not draw upon the defendant for the

amount of each purchase, nor remit him the bill in

payment of each sale ; but there was a general run-

ning account between them. Sill & Go. never had

a general authority to buy, but in each instance

received directions; but sometimes, when the

markets were low, had unlimited authority as to

the quantity they were to buy, or the price they

were to pay. In like manner, they had no gene-

ral authority to sell, but received directions on

(«) 15 P^ast, 400.
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each occasion. It was held, that they might bind

their principal by a re-sale of a particular parcel of

sugar before purchased and paid for in their own
names and lodged in their own warehouse, though

such re-sale was for a price less than they were

directed by their principals to sell for ; for the

Court considered that the general authority of the

broker to sell being in respect of those who did

not know their private instructions, to be collected

from their general dealing, was not limited by such

private instructions. Much of the argument in

this case, said Lord Ellenborough, has turned upon

the question whether Sill & Co. were invested with

a general authority to sell the sugars. When that

question is discussed, it may be material to con-

sider the distinction between a particular and a

general authority ; the latter of which does not

import an unqualified authority, but that which is

derived from a multitude of instances ; whereas

the former is confined to an individual instance.

Now, in that sense of the term general authority.

Sill & Co. were general agents, for they bought

and sold in a multitude of instances in their own
names, paid and received the money in their own

names, and blended their accounts of receipts and

payments without carrying each order to a sepa-

rate account with the defendant ; and although

there was a communication between them and the

defendant as to the time and place of sale, yet the

world was not privy to that communication, and

x2
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had, therefore, no means of knowing that their

general authority was controlled by the interposi-

tion of any check. There are, indeed, particular

allusions as to the price and time of sale ; in one

letter, the defendant writes to Sill & Co., that they

may sell the whole of the St. Croix sugars (the

matter in question) at sixty-eight or sixty-nine

shillings on the best terms to safe men. If these

expressions are to be construed into so many

restrictions of the power of the brokers, it will fol-

low that they were not only limited as to price, but

also as to the terms of sale, which, according to

the letter, were to be the best, and as to the pur-

chasers who were to be safe men : and if, in either

of these respects, a contract made by them should

fail, their principal would have a right to reject it.

But if this could be done, in what a periloiis predi-

cament would the world stand in respect of their

dealings with persons who may have secret com-

munications with their principal." In like manner,

if an agent employed by the indorsees of a bill

to get it discounted, warrant it to be a good bill,

they are bound by his warranty (i). On the other

hand, where the defendant, being about to purchase

a mare, wrote to the plaintiff, " I will take the mare

at twenty guineas, of course warranted ;" and sub-

sequently wrote again, " My son will be at the

World's End, (a public house), on Monday, when

(6) Feni} v. Harrison, 4 T. R. 177.
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he will take the mare and pay you : send any body

with a receipt and the money shall be paid, only

say in the receipt sound and quiet in harness." The

plaintiff said she is warranted sound and quiet in

double harness ; and the mare, having been brought

to the World's End on Monday, was taken away

by the defendant's son without paying the price,

and without receipt or warranty. The writings

between the parties not amounting to a complete

contract, it was sought to shew that the defendant

was bound by the conduct of his son, as amount-

ing to an acceptance in law. But it will clearly be

perceived that the son was a particular agent, in

which case his principal is not bound by what he

does if he exceeds his authority. In this case, it

is clear he has only a limited authority; if a party

contracts with another through his agent, he can

only take such rights as the agent can give, and

this is no hardship on the plaintiff, because he was

distinctly informed that the son was authorised to

receive the mare if a warranty were given that she

was quiet in harness. This was not given, and,

therefore, the son had no authority to accept the

mare (c).

[One more case will sufficiently illustrate the

preceding reasoning (d). A bill of exchange was

indorsed to the plaintiffs by a person who pro-

fessed, in the form of indorsement, to act by pro-

(c) Jordan v. Norton, 4 M. P 0. of the Newcastle Bank-

Si W. 155. ing Co., 6 C. B. 766.

{d) Alexander v. Alachenzie,
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curation of the Newcastle Banking Company. It

was held, that this form of indorsement was a

notice to the indorsee that the party accepting was

an agent, and imposed, therefore, upon the indor-

see the duty of ascertaining that he was acting

within the terms of his authority ; any house may

allow a clerk to indorse bills of exchange in the

name and on account of the firm and so give cur-

rency to them, notwithstanding any secret limit-

ation of his authority. If this Banking Company,

said Coltman, J., had been in the habit of allowing

their manager to indorse bills on their behalf, that

would have imported a general authority, and the

public would not have been bound to inquire into

the circumstances, or the precise extent of such

authority. They have not, however, done so here.

But in every instance, the indorsement by the form

of it bears an intimation to the public that the ma-

nager acts under a special authority : and, there-

fore, the persons into whose hands the bill might

come were bound to see that the authority was

properly pursued. Bayley, J., says in Attwood v.

Munnings (e), " This was an action upon an accept-

ance importing to be by procuration ; and, therefore,

any person taking the bill would know that he had

not the security of the acceptor's signature, but of

the party professing to act in pursuance of an

authority from him. A person taking such a bill

(e) 7 P.. & C. 283.
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ought to exercise due caution ; for he must take it

upon the credit of the party who assumes the

authority to accept, and it would be only reason-

able prudence to require the production of that

authority." And Holroyd, J., adds, " The word

procuration gave due notice to the plaintiffs, and

they were bound to ascertain, before they took the

bill, that the acceptance was agreeable to the

authority given."]

Now the reason for this (which you have pro- jjeasonwhy

bably extracted from the examples given) is very agraTbinds

clear and simple : it is, that the public may not be and^a^particu-

deceived. If strangers see A. selling my goods '^^l^^^^

day after day, month after month, and see me
recognising the transactions, and receiving pay-

ment on that understanding, they may naturally

enough suppose that I have given him a general

authority to sell, and that they may safely deal

with him on my account; and it would be hard

indeed if I were allowed to turn round upon them

and say, " True, he has a general authority, but I

had revoked it in this particular instance." But,

in the case of a particular agent, it is otherwise;

for, as he is employed on one particular occasion

only, there are no previous acts done by him for

his principal, or recognitions of them by the prin-

cipal, which can have a' tendency to mislead any

one. And there is no hardship in saying to the

person who deals with him, " You must satisfy

yourself that he is my agent at all, and when you
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Further rule

as to general
agent.

Lord Holt's

doctrine.

do so you may as well satisfy yourself for what

purposes he is my agent, and how far his authority

extends."

Such then is the distinction between a particular

and a general agent ; and, with regard to the lat-

ter, there is, for the further protection of the

public, this further rule, that the authority of a

general agent is, asfar as the public are concerned,

measured by the extent of his usual employment.

This is also a rule of common sense as well as

law; for what I see a man continually doing with

the approbation of another, I may fairly conclude

he has a general authority to do. I have not, it is

true, seen his instructions, but I am justified in

believing that he acts according to them when I

see that his principal does not signify disapproba-

tion of his proceedings ; and therefore the rule is,

that, where a man permits another to act generally

for him in any line of business, he is bound by

contracts made by that other in that line of busi-

ness; although, in truth and in fact, the person so

acting may have a limited authority, or even no

authority at all. This is laid down by Lord Holt,

in homely, but forcible language, in Shower, 95,

where it is thus reported :

—

" Memorandum.—Upon evidence in an assump-

sit for wares sold, it was held by Holt, C. J., that

if a man send his servant with ready money to buy

meat or other goods, and the servant buys upon

credit, the master is not chargeable. But if the
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servant usually buy upon tick, and the servant buy

some things without the master's order, yet, if the

master were trusted by the trader, the master is

chargeable."

There is a case of Rusby v. Scarlett (/), [where

the plaintiff was a corn chandler, who sued the

defendant for the price of hay and straw sold

for the use of the defendant's horses. He had

delivered it at the defendant's stables, and also

bills of parcels, but had never seen the de-

fendant or received any order from him, or

any payment whatever directly from him. The

defendant, a gentleman, had given his coach-

man money to pay the bills, which he had em-

bezzled. The defendant kept a book with his

coachman, in which were entered the articles

procured by him, and money from time to time

advanced to him; but the money was not ad-

vanced for any particular articles, but generally.

Lord Ellenborough told the jury, that, if the servant

was always in cash before hand to pay for the

goods, the master is not liable, as he never author-

ised him to pledge his credit. But, if the servant

was not so in cash, he gave him a right to take up

the goods on credit; and I think he would be

liable, as the servant has not paid the plaintiff,

though he might have received the money from

the defendant his master. Upon the law thus laid

down the jury found a verdict for the plaintiff.

(/) 5 Esp. 76.
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" Suppose," said Lord Denman, C. J., " in another

case, a landed proprietor to send his steward ha-

bitually to the neighbouring fairs and markets to

make sales and purchases for him in matters con-

nected with the management of his estate. That

the steward makes all these contracts in his own

name, but that he is universally known to have no

land of his own, and to be acting' solely for his

employer, by his direction and on his credit. Could

his intention to make himself the owner of articles

bought on one particular occasion in the course of

the same dealing, deprive the vendor of his re-

course against the master? clearly not." In this

instance every one would naturally suppose that the

proprietor who authorised him to purchase in nu-

merous cases, authorised him to purchase in that

case also, in which he appropriated the thing pur-

chased to himself, and cannot in common reason

and justice be allowed to say to a person dealing

innocently, that he did not authorise him in that

instance {g). In the case {h) from which these ob-

servations are taken, the defendant, who was a

merchant at St. Petersburgh, had for a long time

carried on business in London through one Hig-

ginbotham, in all the transactions of which busi-

ness Higginbotham always used his own name, but

was universally known to represent the defendant

in them. He had himself neither capital nor cre-

{cj) Trueman v. Loder, 11 A. & E. 593.

Qi) Id. 589.
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dit. The defendant put an end to the agency ; and

afterwards Higginbotham made the contract (a sale

of tallow) on which the action was brought, in all

respects as if it had been in the defendant's business,

in his own name as usual, and notwithstanding the

termination of his agency; and the defendant was

quite ignorant of the transaction. These were sub-

stantially the facts in the case. The defendant

was held bound to deliver the tallow. A motion

for a new trial, on the ground that the sale was

made by Higginbotham on his own account, was

refused, on the ground that he was trading in his

own name as the defendant's agent, with the de-

fendant's full knowledge and authority ; and that

till the defendant gave notice to the world that he

revoked Higginbotham's power to act for him, all

persons had a right to hold him to the contracts

made by Higginbotham. In a word, said the

Court, it was considered that the defendant was

carrying on his business in the name of Higgin-

botham.

[In accordance with the same rule, where a bro-

ker in London, engaged in the hemp trade, pur-

chased for the plaintiff, a merchant at Hull, a par-

cel of hemp then lying at a wharf in the vendor's

name, and the hemp was, by the plaintiff's desire,

transferred in the wharfinger's books from the ven-

dor's name to the broker's, and paid for by the

plaintiflF, the broker having contracted for the sale

of hemp on his own account, and having none of
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his own to deliver, transferred the defendant's

hemp to the purchaser and received the money.

In this case the question was, whether the broker

had authority to sell. It is clear, that, as between

hiraself and the plaintiflF, his principal, he had it

not ; and the only .question was, whether, by per-

mitting him to act as he had done in the purchase

and transfer of the hemp, he was bound by his

contract with respect to it, made with a person who
knew nothing of his real authority. The Court

considered that the broker in this case was a ge-

neral seller of hemp; that the hemp in question

was left in the custody of the wharfinger in the

broker's name ; and that no stranger could suppose

that it would be so left in the broker's name, but

in order that the broker might dispose of it in his

ordinary business as a broker : and they determined,

tha,t, the broker having sold the hemp, the prin-

cipal was bound (?').

Principal [There is a series of recent instances, shewing,

tract of his°" that whcre a man appoints another to act for him

afcord^g to in any line of business, he is bound by contracts
usage. made by him according to usage therein, which, al-

though they consist of disputes between the princi-

pal and agent, and not like those we have been con-

sidering between the principal and the party with

whom the agent has contracted, throw a great deal

of light upon the obligation of the principal derived

(i) Pichering v. Busk, 15 East, 38.
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from the ordinary mode of transacting business, and

in that point of view it will be useful to insert them

here. The first of these instances is that of Sutton v.

TathamQi), where a person employed a broker to

sell 250 shares in the South Australian Company;

he was in an error as to the number, he meant to

say 50 shares, and in reality he had no more. The

broker contracted with another broker on the

Stock Exchange for the sale. The shareholder on

the next day informed his broker of the mistake,

and, finding the bargain could not be made void,

requested him to do the best he could. By the

rules of the Stock Exchange, in sales of this

description, if the vendor is not prepared to com-

plete his contract, the purchaser buys the requisite

number of shares, and the vendor's broker is bound

to make up the loss, if any, resulting from a differ-

ence in prices; the vendor being unable to com-

plete his contract, and the purchaser having bought

the requisite number of shares at a loss, the broker

paid the difference, and was held by the Court of

Queen's Bench entitled to recover that difference

from his principal the shareholder. " For," said Mr.

Justice Littledale, " a person who employs a bro-

ker must be supposed to give him authority to act

as other brokers do. It does not matter whether

or not he himself is acquainted with the rules by

which brokers are governed." " I consider it to

{k) 10 A. & E. 27.
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be clear law," said Mr. B. Parke, m. the subsequent

case of Bayliffe v. Butterworth (I), " that if there is

at a particular place an established usage in the

manner of dealing and making contracts, a person

who is employed to deal or make a contract there,

has an implied authority to act in the usual way

;

and if it be the usage that he should make the con-

tract in his own name, he has authority to do so.

It appears to me, that a person who authorises

another to contract for him, authorises him to

make that contract in the usual way. Thus it

has been held, that one who employs a broker to

buy railway shares for him, authorises him by that

employment to do all that is needful to complete

the bargain (»?); and, therefore, where the defend-

ant employed a broker and member of the Stock

Exchange to buy some shares for him in the Vale

of Neath Railway at 30s. discount, and at the time

of the purchase a call had been made but was not

payable, and the seller of the shares, in order to

enable him to tra;nsfer them, paid the call, which

the defendant refused to allow ; and the broker,

being responsible by the rules of the Exchange for

the completion of the contract, paid it, he was

allowed to recover the money so paid from the

purchaser of the shares. The meaning of this

contract clearly was, that the purchaser should

become the owner of the shares upon payment of

Q) 1 Exch. 428. (m) Bayley v. WilMns, 1 C. B. 886.
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all such sums which the prior holders might have

paid or become liable to pay in respect of them,

less 30s. The authority, therefore, given to the

plaintiff enabled him to buy the shares, and to

incur a liability to pay all that had been paid

upon them and that they then stood charged vs^ith,

less 30s.

[Of course the principal would not be bound by

any rule or custom of trade made after the trans-

action was completed, however it might bind the

agent (ra) ; and it will appear equally clear, that if

he deviates from the course usual in the line of

business in which he is employed, he not only has

no authority in fact, but does not seem to have

any, and, consequently, cannot bind his principal

thereby. Thus, although the master of a ship can

bind the owners by a bill of lading for goods re-

ceived on board the ship, a bill of lading, although

in the usual terms given by the master in an in-

stance where goods had never been received on

board, does not bind the owners even in the

hands of an assignee. All persons taking a bill

of lading by indorsement or otherwise have notice

that the master's authority is limited to signing

bills of lading for goods received on board, and

must themselves bear the consequences of the

master's falsehood (o).

(ra) Westropp v. Solomon, 8 J, (C. P.) 98; 10 C. B. 665,

C. B. 345. -S'. C.

(o) Grant v. Norway, 20 L.
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Implied [It has no doubt been observed in the examples
agency.

^^^^ giyen, that in some of them the extent of the

agent's authority is expressly prescribed, in some

partly expressed and partly not expressed, and in

others altogether implied.] It is implied from the

position or capacity in which a person acts. Of

this description, is the agency of factors, bro-

kers, of partners, wives, and servants, all of whom
have an implied or constructive authority to bind

those for whom they act or are held to act, as we

shall presently see more at large. The usages of

trade form material points in determining the au-

thority of an agent; and the custom of an indi-

vidual as to the general mode and scope of his

dealings with tradesmen, would, as we have seen,

limit the implied authority of his servants to bind

him by their orders. Wherever acts are done in-

consistently with express directions or with the

customary transactions from which agency may be

implied, there is an excess of authority, and the

principal is not bound. In Flemyng v. Hector {p),

it was held, on similar grounds, that where there is

a managing committee of a club, who choose to

deal on credit instead of for ready money payments,

which they were alone authorised by the members

to do, the members are not bound by such contracts.

Ratified Many cases also occur where there is no such

constructive or express authority at the time of

(p) 2 M. &W. 172.

agency.
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the contract, but where it has been supplied by

the subsequent assent or adoption of the principal,

in which case his liability depends upon the same

general reason as before. The subsequent ratifi-

cation is equivalent to a prior command, and the

great maxim of agency, " Qui facit per alium facit

per se," has a retrospective effect. [Thus, Pollard,

having sent a quantity of goods for sale to Fer-

nando Po, died intestate. After his death the de-

fendant purchased the goods from the agent of the

intestate, who sold them for the benefit of the

estate. At the time of sale no administration to

the intestate had been granted. Subsequently the

plaintiff took out letters of administration. The

Court, after first laying it down that the title of an

administrator relates back to the death of the in-

testate, decided that the plaintiff had, by suing,

ratified the sale by the agent, and that it was no

objection that he was unknown to the agent at the

time of the sale {q). It is almost needless to say,

that such a ratification may be inferred from the

conduct of the principal, as well as it may be ex-

pressed by him in words ; for, as his appointment

and authority may be inferred fi-om the principal's

conduct, as we have seen it may, it would be very

inconsistent if his approval of what has actually

been done by the agent could not also be inferred

{q) Foster v. Bates, 12 M, M. & W. 834; Robinson v.

& W. 226; Lewis v. Read, 13 Gleadow, 2 N. C. 156.

Y
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from conduct. But, as the question is, whether the

principal did or did not approve of the transaction

to which it is endeavoured to make him a party

through the agency of another, it is held that the

former cannot ratify a part of the transaction and

repudiate the rest, but must adopt the whole or

none(r). But, where a person at the time of doing

an act does not profess to be therein acting as an

agent, there is nothing, strictly speaking, to ratify;

and another person, however interested, cannot

afterwards, by adopting the act, make the former

his agent, and thereby incur any liabihty or take

any benefit under the unauthorised act. This is a

rule of considerable importance, and is fully ex-

plained in the case of Wilson v. Tumman (s).j

Notice of But all this is subject to the observation, that
limited autho- , , • i i

rity of agent, the pcrson who coutracts with the agent has not

notice of the limitation of his authority. It is very

right that a stranger who sees an agent permitted

to contract generally for his principal in this or

that business should be safe in dealing with him,

on the assumption that he has authority. But if

he knows that he has no authority, in that case to

hold the principal bound by a contract made con-

trary to the agent's real instructions, would be to

give effect to a fraud ; and accordingly, wherever

the person who contracts with an agent knows that

(r) Wilson v. Poulter, 2 Str. & C. 310.

859; Brewer v. Sparrow, 7 B. {s) 6 M, & Gr. 236.
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that agent's authority is limited, and nevertheless

contracts with him beyond those limits, he does so

at his peril, for the principal is not bound (t). And
on this account it is wise and usual for persons

who have been in the habit of employing a general

agent, and are desirous of discontinuing him, to

give notice to the world of their intention in the

Gazette, and to those persons with whom they are

in the habit of dealing, by circulars (u).

(t) See Trueman v. Loder, (u) See Smith's Merc. Law,

11 A. & E. 591. 5th Ed. 135.

y2
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LECTURE X.

PRINCIPAL AND AGENT. THEIR RESPECTIVE LIABILI-

TIES. AGENCY OF BROKERS, FACTORS, PARTNERS,

WIVES. RECAPITULATION.—REMEDIES BY ACTION.

STATUTES OF LIMITATION.

Pursuing the consideration of the points arising

upon contracts made through the medium of

agents, and having disposed of most of those which

relate to the habihty of the principal upon them,

the next in order is that which regards his power

Where the to take advantage of them. Now, where the

knowii.
' agent («), when he makes the contract, states who

his principal is, and states that he is contracting on

the behalf of that principal ; or where (though

there may be no express statement to that effect)

the circumstances of the transaction can be shewn

to have been so completely within the knowledge

of the parties to it that there can be no doubt that

it was understood at the time that the person who
actually made the contract made it as an agent,

and intended to make it on behalf of his principal;

in such cases there can of course be no doubt of

the principal's right to take advantage of it, and

(a) Seignior v. Wolmer, Godb. 360.
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enforce it to the fullest extent. It is, in truth, as

if he had put his own hand to it. In such cases,

therefore, there can be no difficulty. But the

cases in which difficulties arise, are those in which

the agent, being really only the substitute for ano-

ther, nevertheless contracts in his own name as if

he were himself the principal.

Now, in such a case, the principal may adopt where the

and enforce the contract (b), but his right to do so tracts qui

is subject to a qualification which has been die-
p""*''^"'

tated by common sense and public convenience,

namely, that, on declaring himself, he stands in the

place of the agent who made it ; so that the other

contracting party enjoys the same rights against

him which he would have enjoyed against the

agent who made it, had that agent really been the

principal. For instance, if I buy a parcel of goods

from A., who sells them to me in his own name

though he is really only the factor of B., whose

property the goods are, B. may, if he think

proper, declare himself the principal, and require

me to pay the price to him ; but if the factor owed

me money which I could have set off against the

price had the factor sued me for it, I have the

,right of setting it off against B. in like manner as

I might have done against the factor. And the

good sense and justice of this is obvious ; for it

may be exceedingly inconvenient, indeed ruinous

(fe) Cooke V. Seeley, 1 7 L. J. (Exch.) 286 ; 2 Exch. 7-l(i, S. C.
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to me, to pay in hard cash; and my knowledge

that I should have this set off may have been my
only inducement to buy ; and if I were deprived of

it, I should be led into a trap, induced to purchase

upon one ground, and forced to pay upon a differ-

ent one.

The general rule, that a principal may declare

himself, and take advantage of his agent's contract

made without naming him, and this qualification of

it (to prevent the injustice of which it might other-

wise be made the instrument), are both very clearly

laid down in the judgment in Sims v, Bond{c), "It

is a well-established rule of law," said the L. C.

Justice, delivering the judgment of the Court in

that case, "that, where a contract not under seal is

made by an agent in his own name for an undis-

closed principal, either the agent or the principal

may sue upon it, the defendant, in the latter case,

being entitled to be placed in the same situation at

the time of the disclosure as if the agent had been

the contracting party." [This rule is most fre-

quently acted upon in sales by factors, agents, or

partners, in which cases either the nominal or real

contractor may sue, but it may be equally applied

to other cases. Thus, in George v. Clagett{d),

the case was this : the plaintiff, a clothier, em-

ployed Rich and Heapy as his factors, who, besides

acting as factors, bought and sold great quantities

(c) 5 B. & Ad. S93. id) 7 T. R. 359.
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of woollen cloths on their own account, and car-

ried on all their business at one warehouse. Rich

and Heapy became largely indebted to the defend-

ants, who afterwards purchased woollen cloths of

them, amounting to more than their debt, and on

being sued by the plaintiff for the cloth so bought

by them, the defendants were considered to be

entitled to set off the debt of Rich and Heapy to

them. By the statute of set off (e), said Holroyd,

J., in the very similar case of Carr v. Hinchliff'{f),

where there are mutual debts between a plaintiff

and a defendant, the latter may set off the debt

due to him against that which is claimed. The
statute gives him a right to say, that the debt

claimed is paid by that which is due to him, and

that it operates as an extinguishment of the debt.

And now, by analogy to the defence given by the

statute, a defendant is also entitled to say that his

debt is extinguished by another debt due to him

from any person who may be identified with the

plaintiff. Even where the defendants were aware

that they were dealing with an agent, but that

agent had a right to sell in order to pay himself

advances, and the purchaser in buying the goods

in question bona fide believed that the agent sold

them for that purpose, it was decided that the pur-

chaser was entitled to set off the payments made by

him to the factor. This was the case of Warner

(e) 2 Geo. 2, c. 22. (/) 4 B. & C. 553.
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V. M'Kay {g), where the Court treated the question

as being, whether the defendant had a right to

consider that he had paid the factors for those

goods. The only doubt arose from the defendant

being apprised that the goods belonged to the

plaintiffs. But as the factors were accustomed to

sell in their own names, and did sell these goods

in their own names, and the jury having found

that the defendant believed that they had authority

to sell, and was not bound to inquire further, the

Court supported a verdict for the defendant. Of

course, if the purchaser knew all along that he was

dealing with an agent, he cannot set off, in an

action by "the principal for the price of goods

bought by him of the agent, a debt due from the

agent to himself. For, that would be treating the

agent and the principal as one, where they are not

identified, and creating instead of preventing the

injustice which the law thus seeks, by allowing a

set off of this kind, to prevent (h). The real

grounds on which the before-mentioned cases have

been decided, were stated by the Court of Exche-

quer in Isberg v. Bowden (i), to be, " that when a

principal permits an agent to sell as apparent

principal, and afterwards intervenes, the buyer is

entitled to be placed in the same situation at the

time of the disclosure of the real principal as if

the agent had been the real contracting party, and

(y) 1 M. &W. 591. (0 22 L. J. (Exch.) 322;
Qi) Fish V. Kempton, 7 C, 8 Exch. 852, S. G.

B. 687.
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is entitled to the same defence, whether it be by

common law or by statute, by payment or by set

off", as he was entitled to at that time against the

agent, the apparent principal." It seems sufficiently

connected with these propositions to add here, that

where the principal does not intervene, but allows

the agent to sue in his own name, two consequen-

ces follow : 1st, that the defendant may avail him-

self of all defences which would be good against

the agent, who is by the supposition the plaintiff

on the record {k). 2nd, that he may avail himself

of those which would be good against the principal

for whose sole use the action has been brought (/).]

Before leaving this subject, I will say one word Right of op-

with regard to the situation of an agent who con- to'chlrge

tracts in the manner I have just mentioned, with- agent!^*^

°'^

out- naming his principal. It is settled, that, in

such a case, the other contracting party may, when

he discovers the true state of facts, elect to charge

either him or his principal, whichever he may think

most for his advantage. [Thus, in Paterson v.

Gandasequi (m), the defendant, who was a Spanish

merchant, employed Larrazabal to purchase for

him various assortments of goods for the foreign

market, for which he was to charge a commission

{h) Gibson, v. Winter, 5 B. & 2 C. & M. 322.

Ad. 96; Wilkinson v. Undo, 7 (ot) 15 East, 62; Waring v.

M. & W. 81. Favenclc, 1 Camp. 8.'5; Kymer

{I) May V. Taylor, 6 M. & \.Suwercrop'p, 1 Camp. 109.

Gr. 261 ; Megginson v. Harper,
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of 2 per cent. Larrazabal applied to the plaintiffs

and requested them to send to his -counting house

an assortment of the goods, with terms and prices:

Paterson brought patterns of the goods to the

counting house, with the terms and prices, when

Gandasequi was present. The samples were handed

to him. He inspected them, selected such as he

required, and the terms and prices were shewn to

him, and left there; subsequently, Larrazabal, in

pursuance of directions from Gandasequi, ordered

the goods from Paterson. He sold the goods on

the credit of Larrazabal, made out the invoices in

his name, and sent them to him, and he debited the

amount to Gandasequi. The law, said Lord Ellen-

borough,\iSi& been settled by a variety of cases, that an

unknown principal, when discovered, is liable on the

contracts which his agent makes for him. On the

other hand, "if the agent contract without naming

any principal, he is himself the person prima facie

responsible ; and though the other party may, in

most cases, elect to charge the employer on discover-

ing him, yet he need not do so, but may, ifhe please,

continue to look to the agent (ra). He may also]

do the same where the agent, at the time of making
the contract, says that he has a principal, but de-

chnes to say who that principal is (o). It is

{n) Morgan v. Gorder, Paley Paterson v. Gandasequi, supra.

Prin. and Agent, 3rd edit., p. {p) Thomson v. Davenport, 9

372; Smith's Merc. Law, by B. & C. 78.

Dowdeswell, 5th edit., p. 169;
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important to bear in mind the rule that this elec-

tion, when once made, is binding. This is the

main point which is illustrated by the case of

Paterson v. Gandasequi, already cited, when, under

the fects before described, the Court laid down, that

if the seller of goods, knowing, at the time of

making the contract of sale, that the buyer, al-

though dealing with him in his own name, is in

reality the agent of another, elect to give credit to

the agent, he cannot afterwards recover the value

from the known principal. In the subsequent but

almost contemporary case of Addison v. Ganda-

sequi {p), the latter, who had acted towards the

plaintiflF in a similar manner to that described in

noticing the case of Paterson v. Gandasequi, was

held not to be liable, Addison having, with full know-

ledge of the facts, debited Larrazabal in his books.

In both these cases, the vendor had elected to look

to the agent for payment, knowing, at the time of

the contract, that another person was the principal,

and also knowing who that principal was. In the

more recent case of Thomson v. Davenport, one

M'Keene having received an order from Daven-

port for the purchase of goods, ordered them from

Thomson, the plaintiff, letting him know that they

were for his employer, but not mentioning the

name of any principal. The plaintiff named

M'Keene as purchaser in the invoice of the goods

:

{p) 4 Taunt. 573.
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the Court considered that the plaintiff, having

treated M'Keene as his debtor whilst ignorant of

the real purchaser, was not bound by that elec-

tion, but might afterwards sue the principal for the

price. " I take it to be a general rule," said Lord

Tenterden, " that, if a person sells goods, supposing

at the time of the contract that he is deahng with

the principal, but afterwards discovers that the

person with whom he has been deahng is not the

principal in the transaction but agent for a third

person, though he may in the meantime have

debited the agent with it, he may afterwards re-

cover the amount from the real principal, subject,

however, to this qualification, that the state of the

account between the principal and the agent is not

altered to the prejudice of the principal. On the

other hand, if, at the time of the sale, the seller

knows not only that the person who is nominally

dealing with him is not the principal but agent,

and also knows who the principal really is, and,

notwithstanding all that knowledge, deals with

him and him alone, then the seller cannot after-

wards, on the failure of the agent, turn round and

charge the principal, having once made his elec-

tion at the time when he had the power of

choosing between the one and the other. The

present is a middle case ; at the time of the deal-

ing for the goods, the plaintiffs were informed that

M'Keene, who came to buy the goods, was dealing

for another, that is, that he was an agent ; but they
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were not informed who the principal was. They
had not^ therefore, at that time, the means of

making their election. It is true, that they might

perhaps have obtained those means if they had

made further inquiry ; but they made no further

inquiry. Not knowing who the principal really

was, they had not' the power at that instant of

making their election ; that being so, it seems to

me that this middle case falls, in substance and

effect, within the first proposition that I have

mentioned, the case of a person not known to be

an agent, and not within the second, where the

buyer is not merely known to be an agent, but

the name of his principal is also known. There

may be another case, and that is, where a British .

merchant is buying for a foreigner. According

to the universal understanding of merchants and

of all persons in trade, the credit is then consi-

dered to be given to the British buyer, and not

to the foreigner "
(jq). Although, of course, a con-

tract may be made by the agent so as to charge

the foreigner and not himself (;-). Indeed, it hardly

requires mentioning, that the question, which is

liable—the foreign principal or the English agent,

is one of intention, in which the fact, that the

principal debtor is a foreigner residing abroad, ren-

ders it highly improbable that the credit should

have been given to him. J

{q) See Wilson v. Zulueta, (r) Mahony v. Kekule, 23

19L. J. (Q.B.)49; 14Q.B. L. J. (C. P.) 54; 14 C. B.

405, S. G. 390, S. 0.
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Where the But there is this quahfication to the right of

counts would election, namely, that if the state of accounts

> "^ between the agent and principal have been altered,

so that the principal would be subjected to a loss

by the other contracting party's election, the right

of election is in such case lost. Suppose, for

instance, I employ A. to purchase goods, and he

purchases them from B. in his own name. Now B.,

when he discovers me to be the real principal, may
elect whether he will treat me or my agent A. as

his debtor. But if, in the mean time, I have paid

A., he will lose that right, since otherwise I should

have to pay the price twice over. Still, this quali-

fication is itself subject to a minor one, namely,

that the principal cannot, by prematurely and im-

properly settling with his agent, deprive the other

contracting party of his right of election. Suppose,

for instance, as in the case I have just put, that

I employ A. to purchase goods, not for ready

money, but at three months' credit. A. purchases

in his own name from B. B., before the three

months have elapsed, discovers the true state of

affairs, and elects to take me as his debtor. I

should not be allowed to say, in this case, "You
are too late; I have settled with A. my agent."

The answer would be, " You had no occasion to

do so pending the time of credit ; and you cannot

by doing so deprive B. of his right to elect you as

his debtor" (s).

(«) Thomson V. Davenport, su- 1 Camp. 109, n. (a); Heald v.

pra
; and Kymer v. Suwercropp, Kenworthy, 24 L. J. (Exch.) 76.
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[In the last-mentioned case. Lord Ellenborough

said, " a person selling goods is not confined to the

credit of a broker who buys them, but may resort

to the principal on whose account they are bought

;

and he is no more affected by the state of accounts

between the two, than I should be were I to deli-

ver goods to a man's servant pursuant to his order,

by the consideration of whether the servant was

indebted to the master, or the master to the ser-

vant. If he lets the day of payment go by, he

may lead the principal into a supposition that he

rehes solely on the broker ; and if, in that case, the

price of the goods has been paid to the broker on

account of this deception, the principal shall be

discharged. But, in this case, payment was de-

manded of the defendant on the several days it

became due, and no reason was given him to

believe that the broker alone was trusted. The

defendant had received a great part of the goods,

the right of the vendors was entire, unless the

defendant had paid the price to them, or to some

person authorised by them to receive it. The

broker had no such authority, therefore the de-

fendant is liable." In that case, as observed by the

Court of Common Pleas in the subsequent case of

Smyth V. Anderson (t), Lord Ellenborough must be

considered as having properly decided that the de-

fendant had no right to set up a payment accepted

by the brokers contrary to their duty, and not

(0 7 C. B. 39.
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made by him in conformity with the obhgation

which the contract imposed upon him.

[In the case of Smyth v. Anderson {u), just

mentioned, Melville ordered of the plaintiifs cer-

tain goods, telling them they were for shipment

to Bombay, pursuant to orders received. They

were in fact ordered for Anderson, and were re-

ceived by him ; but Melville could not say whether,

at the time of giving the order, the name ofAnder-

son was mentioned. The invoices, however, sent

afterwards, described the goods as "bought on

account of Anderson, Bombay, per Melville, Lon-

don, by Pender & Co., agents" (the plaintiffs). In

payment for these goods, the plaintiffs drew bills up-

on Melville, which bills were dishonoured. Melville

had a general account with Anderson, on which,

at the time of his stopping payment, he was debtor

to Anderson in a large amount. There was no

evidence of any payment by him to Melville appli-

cable to these goods in particular ; but, shortly after

the shipment of them, Melville sent Anderson an

account debiting him with the amount of the bills,

and the latter had since, but before they became

due, remitted to Melville an amount more than

sufficient to cover them. " Melville," said Maule,

J., " having become insolvent, Anderson is sued

for the price, and the question is, whether it is fair

and reasonable he should be so charged. The

{u) 18 L.J. (C.'P.) 109; 1 C. B. 21, S. C.
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plaintiffs got 'what they considered an advantage,

the security of Melville, and must be taken to have

requested that all might be done that was neces-

sary and incident to that arrangement ; and, there-

fore, the remittance made by Anderson to provide

for the bills, which was the natural and proper

course to be taken by him, was substantially made

with the cognisance and at the request of the

plaintiffs ; can they then be permitted to call upon

the defendant to pay the price of the goods over

again ? The fact that the money was paid before

the bills became due, does not prevent the defend-

ant from availing himself of this defence. When
all the parties are hving in this country and the

agent has not accepted bills on account of the

goods, so that the duty of putting him in funds by

a previous remittance does not arise, if the principal

pays the broker before the proper time has arrived^

and without the privity of the seller, one can per-

ceive the justice of not permitting the principal to

set up such premature payment in answer to the

seller's claim on him for the price.

[The law of agency has derived much illustration Paitnere.

from many recent cases which have been decided

upon partnership contracts, for " all questions be-

tween parties," as expressed by Parke, B., in the

case of Beckham v. Drake (x), " are no more than

illustrations of the same questions as between

(a;) 9 M. & W. 98.

z
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principal and agent." It is thought, therefore, that

some leading principles of the law of contracts, as

it respects this species of agency, may be useful

here, as further illustrating what has been said

before, and also as giving some insight into that

important head of law to which it directly pertains.

Partnership is the result of a contract whereby

two or more persons agree to combine property or

labour for the purpose of a common undertaking,

and the acquisition of a common profit («/). One

partner may contribute all the money, or all the

stock, or all the labour necessary for the purposes

of the firm. But, in order to make people liable as

partners to each other, it is necessary that there

should be a community of profits (s), although one

of them may stipulate to be indemnified against

loss (a). This, however, respects their mutual

claims, for, however they may stipulate with each

other, all who take a share in the profits {b), and

all who allow themselves to be described and held

out as partners, are liable as such to those to

whom they have so held themselves out(c):

—

supposing the parties to have become partners,

the result is that each individual partner constitutes

(y) Smith's Merc. Law, 5th (5) Heyhoe v. Burge, 9 C.

edit., by Dowdeswell, p. 19. B. 431, 19 L. J. (C. P.) 243.

{z) Hoare v. Dawes, 1 Doug. (c) Dickenson v. Valpy, 10

371. B. & C. 140; Fox^f. Clifton,

(a) Bond v. Pittard, 3 M. 6 Bing. 793.

& W. 357.
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the others his agents for the purposes of entering

into all contracts for him within the scope of the

partnership concern^ and, consequently, that he is

Mable to the performance of all such contracts in

the same manner as if entered into personally by

himself(J). It follows at once, that in general no

new member can be introduced into the partner-

ship without the consent of all the partners (e) ; for

to do so would be for an agent to appoint an agent

in the matter of the agency, which, as we have

seen, cannot in general be done. It follows, also,

from the same principle, that where there is no

specific authority, the individual members will be

liable upon the partnership contracts, or not, ac-

cording as the contract is in the ordinary course of

the partnership business or not. Thus, in Adams

V. Bankart{f), it was held, that one partner has

no implied authority to bind his co-partner to a

submission to arbitration respecting the matters of

the partnership ; for, it is clear that such a power

does not arise out of the relation of partnership,

and is not, therefore, to be inferred from it ; and,

where it is relied upon, it must, like every other

authority, be proved either by express evidence, or

by such circumstances as lead to the presumption

of such an authority having been conferred. Thus,

also, in Hasleham v. Young {g), where persons were

{d) 6 Bing. 792. (/) 1 C. M. & R. 681.

(e) M'Neillv. Reid, 9 Bing. (y) 5 Q. B. 833 ; Brettel v.

68. Williams, 4 Exch. 623.

z2
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in partnership as attorneys, and one of them gave

an vmdertaking, that, in consideration that the

plaintiff in an action would discharge the defend-

ant in that action, who was in custody under an

execution therein, they, the attorneys, would pay

the plaintiffs the debt and costs on a certain day,

and he signed it with the partnership name; but

the Court considered it a very clear case that the

guarantee was not given in the usual course of

business, and, no authority being shewn, that the

The credit firm was not liable.] There is nothing, however, to
may be limited

_

^
to one partner, prevent the parties from confining the credit to an

individual partner ; and it is a question for the jury

whether this has or has not been done. Where
there has been nothing to discharge a partner from

his liability, or to rebut the presumption of autho-

rity to pledge his credit arising from the mere fact

of his being a partner, he is clearly liable: but

where there are facts to shew that it was the in-

tent of the contracting parties to restrict the credit

to one of several partners, the liability is limited by

such intent. Cases of this description occur where

the partner represents himself as the only person

composing the firm. [Thus, in De Mautort v.

Saunders (Ji), Saunders (not the defendant) and

Wiehe drew a bill at the Mauritius on Saunders

Brothers (the defendants) in London, payable to

Bougier, who indorsed it to the plaintiff, and the

(A) ] B. & Ad, 398.
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defendants accepted the bill. On being sued upon
it they set up as a defence that they were in part-

nership with Wiehe & Saunders. The Court held,

that the verdict, which was for the plaintiff; was
proper, and observed, that it was for the jury to

say whether the plaintiff, when he took the bill,

had any reason to know that Wiehe & Saunders

were partners in the house in London on which

the bill was drawn. It was incumbent on the de-

fendants to shew that the plaintiff" had trusted the

other two persons ; for, if a person contract with

two others, he may sue them only. If, indeed,

after the contract be made, he discover that they

had a secret partner who had an interest in the

contract, he is at liberty to sue that secret partner

jointly with them, but he is not bound so to do.

On the other hand, where an action was brought

for the price of coals delivered to the defendant

and W. Smith under the name of Bush & Co., and

for some time before the coals were ordered the

partnership consisted of Bush and W. Smith; and,

on Bush's death, before the order was given, W.

Smith became a partner with defendant, but they

carried on their trade under the old name of

Bush & Co : it was therefore contended, that W.

Smith should have been sued conjointly with the

defendant. The Court decided, that, the partner-

ship having been fully proved, the defendant would

not be liable unless he led the plaintiff" to believe

that he alone constituted the firm of Bush &
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Co. (i). If a pelrson contracting with another for

goods, said Lord Abinger, C. B., delivers an invoice

made out to a firm, and nothing is said as to the

persons composing it, he takes his chance who are

the partners in that firm. If, indeed, the party

represents himself as the only person composing

the firm, an action may be brought against him

alone; or if, on being asked who his partners are

he refused to give any information, that might be

evidence for the jury to say whether he did not

hold himself out as solely liable.

[There is another case so well worth attending

to, that it will not be multiplying examples too

much to adduce it here. Nesham agreed to sell

all the stock, machinery, &c., of a printing office to

Lowthin for 1500/., to be paid, with interest, by

yearly instalments in seven years, and guaranteed

to him the clear yearly profit of 150/. over and

above the payment of principal and interest before-

mentioned ; and Lowthin agreed to pay all the sur-

plus profits to Nesham, until they should amount to

500/., if they should amount to so much during the

seven years, in which event he should also pay over

and above the purchase money, interest and 500/.,

the existing liabilities which were fixed between

them at 250/. Lowthin carried on the newspaper

in his own name, and purchased, in his own name,

from the plaintiff, paper for the use of the concern,

(«) Bonfield V. Smith, 12 M. & W. 405.
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and used it therein, but the plaintiff never actually

gave any credit to Nesham. Yet, the Court held

Nesham liable as sharing the profits (k), and indeed it

seems difficult to treat the case otherwise than as that

of an unknown principal sued upon being discovered

to be such. Another case is where one partner has

authority from the others to make the contract in

question on his own account only, and not on theirs.

Thus, where the plaintiff supplied paper to one

Whitehead, a printer, and it was proved that there

was an agreement between Whitehead, Ackermann

and Carleton, to bring out a periodical publication

called the Sporting Review, in which Ackermann

was to be publisher, Carleton editor, and Whitehead

printer, and the latter was to supply the paper, and

charge it to the account of the three, who after pay-

ment of all expenses were to share the profits

equally. No profits were made. The plaintiffs sued

the three and were nonsuited, and the Court consi-

dered that the question was, did Ackermann and

Carleton authorise Whitehead to purchase the paper

on their account or his own. He might, they

said, have applied the paper to any other purpose

than the Sporting Review (/). The result is, that

the liability arising from the naked fact of partner-

ship is prima facie, and may be rebutted by direct

evidence that credit was not given to the partner-

(A) Barry v. Nesham, 3 C. (0 M^ilson v. Wliitehead, 10

B. 641. M. & W. 503.
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ship, but to an individual member of it (m). This

doctrine is very strongly corroborated by one of

the latest cases on the point, Holcroft v. Hog-
gins (ra). The plaintiff had been engaged to write

articles in the Newcastle Advertiser, by a person,

who at the time of the contract had become, in

fact, the sole proprietor of the newspaper, and the

two defendants were sought to be made liable, in

consequence of their having suffered their names

to remain as registered proprietors of the news-

paper, in the declaration required to be filed by

6 & 7 Will. 4, c. 76, they having previously been

proprietors of the newspaper, but having ceased to

be so before the contract was entered into. It was

adjudged that not only were the defendants not li-

able, but that the fact of their being co-proprietors

was immaterial, though they had held themselves

out as such, if it were shewn that another part-

ner contracted with the plaintiff in such a man-

ner that credit was given to him and not to them.

And the Court thought that the evidence was,

that the contract was made by the sole proprietor,

upon his own sole responsibility, and not upon that

of the defendants. It was true, that, on the register

at the stamp office, they held themselves out as

proprietors, and if it had been shevm that the

(m) Peacock v. Peacoch, 2 Exch. Ch.

Camp. 45; Beckham v. Knight, (ra) 2 C. B. 488; 15 L. J.

4 N. C. 243, 1 M. & Gr. 738, (C..P.) 129, S. C.
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plaintiff was thereby induced to enter into the

contract, they might have been hable.]

It must also be shewn that the debt for which an Cause of

action is brought accrued during the time the party durbgUme of

sued was actually in partnership. He will be liable
^'^'^'"'"'^ ^^^

neither for contracts made before (o) nor after (p)

he became a partner, provided he gives proper

notice of his retirement (§-).

It has been long held that dormant partners are Dormant part-

equally liable with ostensible partners upon all con- bovmd'by ex-

tracts made for the firm during their partnership ; fmpTied crai-

on the principle [not perhaps very satisfactory,] that
*"^'"^'^'

the dormant partner, being entitled to all the profits

of the contract made by the firm to which he

belongs, ought also to share in the liability; he

having a right moreover to sue others on it (r), he

ought not to be protected from being sued on it by

them : for " Qui sentit commodum sentire debet et

onus." It is therefore decided, that, as an undisclos-

ed principal may be made liable as soon as he is dis-

covered, subject to all the equities between the

parties, so may an undisclosed partner. Neither

is there any distinction between express or vmtten

contracts, and those which are implied or verbal.

(o) Fere v. Ashhy, 10 B. & {q) Parhin v. Carruihers, 3

C. 288; Battley v. Lewis, 1 Esp. 248; Williams v. Keats,

M.& Gr.^lSS; Bealev.MouIs, 2 Stark. 290; Dolman v. Or-

10 Q. B. 976; Whitehead v. chard, 2 Ca.r. & P. lOi; Moor-

Barron, 2 M. & Rob. 248. som v. Bell, 2 Camp. 616.

{p) Heath V. Sanson, 4 B. & {r) Rohson v. Drummond, 2

Ad. 172. B. & Ad. 308.
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This was decided in the case of Beckliam v.

Drake (s).

Nominal part- Nominal partners are as liable as dormant ones,

not because they are principals for whom others are

agents, but on the ground that credit may have

been given to them, and it is just to the creditor

that they should be responsible for the result of so

holding themselves out to the world. [Indeed, it

would be highly prejudicial to commerce to allow

a wealthy man, by the loan of his name, to give

other persons a factitious credit in the world, and

then to refuse to satisfy creditors who had made

their advances upon the faith of his apparent

responsibility (/()].

Notice of the A general notice is sufficient to discharge partners
retirementofi j ' r n iji iij_i
a partner. who retire irom nrms as regards the world at large

;

but an express notice is requisite to discharge them

as regards previous customers. This being done,

the retiring partner is effectually dischai'ged from

all debts subsequently accruing; nor can he be

made liable by any unauthorised use of his name

by his previous partners (u), though his liability, as

well as his power to make admissions, or to release

or sue for debts contracted during his partnership,

of course remains.

Notice of dis- In Farrar v. Deflinne^x), the defendant had been

dorm^rnt part- a dormant partner, but ceased to be so before the
ners.

(s) 9 M. & W. 79. (m) Ahel v. Sutton, 3 Esp.

it) Waugh v. Carver, 2 H. 108.

B!. 242. (a;) 1 C. & K. 580.
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debts accrued for which the action was brought.

The plaintiff had known of the partnership^ but^

the dissolution not having been advertised, he had

no knowledge of it. Mr. Justice Cresswell said, in

summing up the case, "The law stands thus: if

there had been a notorious partnership, but no

notice had been given of the dissolution thereof,

the defendant would have been hable. If there

had been a general notice, that would have been

sufficient for all hut actual customers; these, how-

ever, must have had some kind of actual notice.

If the partnership had remained profoundly secret,

the defendant could not have been affected by

transactions which took place after he had retired

;

but if the partnership had become known to any

person or persons, he would be in the same situa-

tion as to all such persons, as if the existence of the

partnership had been notorious."

Where bills are drawn by partners in trade, the where one

general authority implied by the custom of mer- auotherby
^

chants binds each partner; but not so where the
="==«pti°g bills-

partnership is not of a commercial nature, such as

that of attorneys for instance, in which case it must

be shewn that the party accepting or drawing had

special authority to do so, even where it is done in

the name of the firm (y). Where one partner

signs for the firm, [being authorised to do so,

and describes himself as signing for the firm, he

{y) Hedley v. Bainbridcje, 3 a. B. 316; Levy v. Pyne, I

Car. & M. 453.
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Fraudulent
contracts.

is not separately liable, but the firm alone (s). If

he accepts, professing to have authority which he

has not, a bill addressed to the firm, he makes

himself liable thereby (a).

[It will be concluded from the nature of part-

nership authority, that] partners are not liable for

the fraudulent contracts of a co-partner, if they

can prove the knowledge of the fraud by the plain-

whereexpresa tifF(6). Neither are they bound where an express

been gwen!^ Warning was given to the plaintiff by the partners

sought to be charged.

[There are two other classes of agents so com-

monly employed, and that upon business so im-

portant, that a few propositions of law respecting

them will be useful ; these are brokers and factors.

Factors are entrusted with the possession of the

property they are to dispose of; brokers are en-

trusted with the disposal but not with the pos-

session. The latter, by force of the stat. 6 Ann. c.

16, cannot practise in London without being ad-

mitted by the Mayor and Aldermen, when they

take an oath and enter into a bond for the obser-

vance of certain regulations (c). We have seen

Factors and
brokers.

Brokers.

(z) Ex parte Buckley, In re

Clarke, 14 M. & W. 469,

overruling Hall v. Smith, 1 B.

& C. 407.

(o) Owen V. Van Uster, 10

C. B.318; SOL. J. (C. P.) 61,

S. C; Nicholls V. Diamond, 23

L. J. (Excli.) 1 ; 9 Exch. 154,

S.C.

(b) Musgrave v. Drake, 5

Q. B. 185.

(c) Kemble v. Atkins, Holt

N. P. 427; 6 Anne, c. 16;

57 Geo. 3, c. Ix.; 10 Anne,

c. 19, s. 121.
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that a person acting as broker in London^ without

being duly quahfied, cannot recover compensa-

tion (d). Brokerage relates to goods and money,

and not to contracts for labour (e), therefore, a

stockbroker is within the statute (/), but not a

shipbroker (g ), or an auctioneer (A), or one who
procures and hires persons to work for another, in

surveying lines of railway (z). Each stockbroker

is bound to keep a book called a broker's book,

and to enter in it all contracts for stock, with dates

and names, and to produce it when required (k).

All other brokers keep a book and make similar

entries in it, which in London they are required to

do by their bond (Z), and this entry signed by the

broker who has negotiated the sale and purchase

of goods, constitutes the binding contract between

the parties (m), whose agent for maldng it the

broker is (n). But in practice, the bought and sold

notes, which are memoranda of the purchase and

sale, signed by the broker, and sent to the parties,

are considered as constituting the complete proof

of the contract. A remarkable variation from the

(d) Cope V. Rowlands, 2 M. Bl. 555.

& W. 1 49. (i) Milford v. Huyhes, supra.

(e) Milford v. Hughes, 16 (h) 7 Geo. 2, c. 8.

M. & W. 174, {I) Kemble v. Afkins, supra.

(/) Clarke v. Powell, 4 B. (m) Siuewright v. Archibald,

& Ad. 846. 20 L. J. (Q. B.) 529; 17 Q.

{g) Gibbons v. Rule, 4 Bing. B. 104, S. C.

301. (m) Hinde v. Whitehouse, 7

Qi) Wilkes V. Ellis, 2 H. East, 558.
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usual course of business, obtains in the case of

insurance brokers (o). By these persons subscrip-

tions to a policy of assurance are almost always

procured, to them the underwriters look for the

premium of insurance, and the assured pay the

premiums to the broker. This is clearly explained

in the following extract from the judgment oiBay-

ley, J., in Power v. Butcher {p) :—Now, according

to the ordinary course of trade between the assured,

the broker, and the underwriter, the assured do

not in the first instance pay the premium to the

broker, nor does the latter pay it to the underwri-

ter. But, as between the assured and the under-

writer, the premiums are considered as paid. The

underwriter, to whom '^in most instances the as-

sured are unknown, looks to the broker for pay-

ment, and he to the asstued. The latter pay the

premiums to the broker only, and he is a middle

man between the assured and the underwriter;

but he is not solely agent, he is a principal to

receive the money from the assured, and to pay it

to the underwriter.

[As to the mode in which, in the event of a loss,

the payment is made to the assured, the brokers

usually settle and adjust the loss, and receive the

payment. It is a frequent custom to make settle-

ments in account, there being, as you have seen, an

account between the broker and the underwriter;

(o) Goom V. Afialo, 6 B. & C. 117.

{p) 10 B. & C. 339.
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cand it is clear that if the assured have, or ought,

in the common course of things, to have known
of such a custom, they will be bound by it, where
money has not been actually paid by the under-

writer. This was decided in Stewart v. Aberdein {q) ;

but the Court added, in dehvering its judgment,
" It must not be considered, that, by this decision,

the Court means to overrule any case deciding that

where a principal employs an agent to receive

money and pay it over to him, the agent does not,

thereby, acquire any authority to pay a demand of

his own upon the debtor, by a set off in account

with him. But the Court is of opinion, that, where

an insurance broker or other mercantile agent has

been employed to receive money for another, in

the general course of his business, and where the

known general course of business is for the agent

to keep a running account with the principal, and

to credit him with sums which he may have re-

ceived, by credits in account with the debtors with

whom he also keeps running accounts, and not

merely with monies actually received, the rule laid

down in those cases cannot properly be applied;

but it must be understood that where an account is

bona fide settled according to that known usage,

the original debtor is discharged, and the agent

becomes, the debtor, according to the meaning

and intention and with the authority of the prin-

cipal."

((/) 4 M. & W. 211.
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[These few propositions, it is hoped, will enable

you more readily to understand those cases of the

law of principal and agent,, where the latter is a

broker, and where the general rules do not, there-

fore, seem directly applicable without reference to

these peculiarities.

Kaotors. [As factors are intrusted with the possession of

goods usually for the purpose of selling them, the

ordinary rules applying to agents apply to them, so

far as they are exercising their authority to sell.

Thus, the Court of Common Pleas decided in the

case of Smart v. Sandars (r), that the mere rela-

tion of principal and factor confers ordinarily an

authority to sell at such times and for such prices

as the factor may, in the exercise of his discretion,

think best for his employer ; but if he receives the

goods, subject to any special instructions, he is

bound to obey them. But this being the factor's

usual employment, it is obvious that if he pledges

the goods which he is authorised to sell, he does

not act in the usual course of his employment ; and

if he has not an express authority to pledge, he

cannot, by pledging, confer any right on the

pledger (s). It was thought expedient to alter this

rule of law, and three statutes have been passed

upon the subject of contracts made by factors, by

" which and by the common law already described,

(r) 3 C. B. 380, 5 C. B. (*) Martini v. Coles, 1 M. &
895. See Harrison v. Scott, Sel. 140; Shipley v. Kymer,

5 M. P. C. Cases, 357. Id. 484.
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those contracts are now regulated. These (and

the rule apphes to all instances of statute law)

must be studied in their very words, although a

general sketch of their effect is attempted here. The

first of these statutes is 4 Geo. 4, c. 83 ; this was

altered and amended by 6 Geo. 4, c. 94, and both

have received amendment by the 5 & 6 Vict. c. 39.

The following very succinct description of the effect

of these statutes is extracted from a work of the

greatest utility and accuracy, Chitty's Collection

of Statutes, with notes, by Welsby and Beavan, 2nd

Vol. p. 47 :
" First, where goods, or documents for

the delivery of goods, are pledged as a security for

present or future advances, with the knowledge that

they are not the property of the factor, but without

notice that he is acting without authority ; in such

a case the pledgee acquires an absolute lien. Se-

condly, where goods are pledged by a factor with-

out notice to the pledgee that they are the property

of another, as a security for a pre-existing debt, in

that case the pledgee acquires the same right as

the factor had. Thirdly, where a contract to

pledge is made in consideration of the delivery of

other goods or documents of title, upon which the

person delivering them up had a hen for a previous

advance (which is deemed to be a contract for a

present advance), in that case, the pledgee acquires

an absolute lien to the extent of the value of the

goods given up." It will not fail to be observed,

that the persons whose dealings with property or

A A
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documents in their possession are within the pro-

tection of these statutes, are persons entrusted

therewith as factors or agents (t), not persons to

whose employment a power of sale is not common-

ly incident as wharfingers (u), and that the trans-

actions which are within the statute are mercan-

tile transactions {x). The statute, therefore, does not

apply to advances made upon the security of fur-

niture used in a furnished house to the apparent

owner of such furniture, such apparent owner

afterwards appearing to be the agent entrusted

with the custody of the furniture by the true owner.

Such agent is not an agent, nor is such furniture,

goods and merchandize within the meaning of stat.

5 & 6 Vict. c. 39 (^).]

Agency of Before leaving the subject of contracts by agents,

husbands. I will advert to the topic which in a former lecture

1 reserved for this period, that, namely, of a wife's

power to bind her husband by contract. Now it is

a principle, as old as the time of Fitzherbert (y), that,

whenever a wife's contract made during marriage

binds the husband^ it is on the ground that she

entered into it as his agent. [Thus, where the

plaintiff sold music to a married woman hving with

her husband, and sued the husband for the price,

(i) Jenkyns v. Ushorne, 7 {x) Wood v. Rowcliffe, 6

M. & Gr. 679; Fan Casteel v. Hare, 191.

Booker, 2 Exch. 691. (y) Fitz. Nat. Brev. 27, C.;

(m) Monk V. Whittenhury, Id. 118, F.; Id. 120, G.

2 B. & Ad. 484.
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and the only question left to the jury was, whether

the music was necessary for the wife in her station,

this was held wrong, as the question ought to

have been, whether the wife had the husband's

authority to purchase (^z).'] Now, that she may be

appointed his agent in the same way that any

other individual may, either by express words or

by implication, I have already mentioned; and

you will find that illustrated by the late case of

M'George v. Egan{ci'). [In this case the defend-

ant's wife had put her brother's child to school

with the plaintiff. The defendant had occasion-

ally visited the child at the school, and was in the

habit of paying for a variety of articles ordered by

his wife for the use of his house, and amongst

them he had paid a carver and gilder's bill incurred

by the wife. It was contended, that these . facts

afforded no inference that the defandant had au-

thorised the wife to incur the debt claimed by the

plaintiff. But the Court held, that it clearly was

evidence of her having authority to contract that

debt, although it was very slight. Thus also,

where the plaintiff, in order to substantiate a de-

mand for goods sold to the defendant, proved that

he had a shop, in which his wife served and car-

ried on the business of it in his absence, and that,

on applying to her for the price of the goods, she

{z) Reid V. Teakle, 22 L. J. M. & W. 368.

(,0. P.) 161; 13 0. B. 627, {a) 6 Bing. N. G. 196.

S. C; Lane v. Ironmoncjer, 13

A a2
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said she would pay it if he would allow 10/., which

she claimed, and give a receipt in full. The Court

thought that this was evidence from which it might

be presumed that the wife was acting within the

scope of her authority when she offered to settle a

demand for goods delivered at a shop in which she

served, and the business of which she was in the

habit of conducting (b). But, on the other hand,

where she equally carried on the business of the

shop by her husband's authority, and attended to

all the receipts and payments, a statement made

by her that she would pay her rent on the day

it would be due if it was remitted to her by her

husband in time, and that the amount was 61., was

held not to be evidence against her husband of

the terms of his tenancy (c). The difference is

obvious between the two cases; for, though the

wife might be the agent of her husband to make

payments, she is not on that account necessarily

his agent to admit an antecedent contract. There-

fore, if the admissibility of her statement be rested

on the ground of its being evidence of an antece-

dent lease, it must fail. Neither does her agency

to make payments constitute her an agent to take

a lease for the benefit of her husband.]

I am not, however, now speaking of that sort

of agency which is purely conventional, and in

no way depends on the relation of husband to

wife, inasmuch as it may be conferred on any one

(6) Clifford V. Burton, 1 (c) Meredith v. Footner, 1

1

Ring. 199. M. & W. 202.
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else ; but of another and a peculiar sort of agency,

which is implied jfrom the circumstance of two

persons living together as man and wife, from

which circumstance a presumption arises that the

wife has authority to bind the husband by her

contracts for necessaries suitable to his fortune

and rank in life. This is very clearly explained by

Lord Holt, in Etherington v. Parrott{d) : ["It is

the cohabitation/' he said, "that is an evidence

of the husband's assent to contracts made by his

wife for necessaries; but if the husband here so-

lemnly declared his dissent that she shall not be

trusted, any person that has notice of this dissent

trusts her at his peril after ; for the husband is only

Uable upon account of his own assent to the con-

tracts of his wife, of which assent cohabitation

causes a presumption ; and when he has declared

the contrary, there is no longer room for such a

presumption, for the wife has no power originally

to charge her husband, but is absolutely under his

power and government, and must be content with

what he provides ; and if he does not provide ne-

cessaries, her remedy is in the Spiritual Court."

And, indeeed, as Mr. Smith states in his Leading

Cases (e), this is just; for when a tradesman sees

two persons hving together as man and wife, he

naturally infers that there is that degree of confi-

{d) Ld. Raym. 1006; Waithman v. Wakefield, 1 Camp. 120.

(e) 2 Smith L. C. 264.
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necessaries.

dence and aiFection subsisting between them which

would induce the one not to contract without

authority, and the other to confer such authority

for necessary purposes.] But then this must be

taken subject to two observations: first, that the

contract must be Jor necessaries ; secondly, that

the party making it must not have been forbidden

to trust her.

What are Now, with regard to the question what are ne-

cessaries, it is a question which always and obvi-

ously depends upon the circumstances of the par-

ticular case imder discussion for the time being.

[Servants, suitable to the husband's fortune and

rank, have been held to be such necessaries in a

case where the defendant was Governor of Barba-

does, and his wife, being about to quit England in

order to join him there, engaged the plaintiff as

her maid to accompany her on the voyage (/).]

The question is one which is continually arising,

and of which there are are many reported exam-

ples. Hunt V. Be Blaquiere (g) [was an action to re-

cover the value of furniture for a house supplied to

defendant's wife, who was living separately from him

under a sentence of divorce a mensa et thoro, on

the ground of adultery, against the husband, who
was decreed to pay her 380/. a year alimony, but

did not pay it. It was contended, that furniture

(/) White V. Cuyler, 1 Esp. 200, C T. R. 176.

(ff) 5 Bing. 550.
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for a house was not necessary for a divorced wife

with an income of 380/. a year. The jury thought

that the articles furnished were necessaries, and

the Court concurred in their opinion. The allow-

ance to the wife must be sufficient, said Park, J.,

according to the degree and circumstances of

the husband. But if the wife have a sufficient

separate maintenance, what is supplied to her can-

not be necessaries, and is not the more so because

no part of it is supplied by the husband, but by

others. He, therefore, is not in such case liable to

pay for them (A).J But the cases most frequently

referred to on the subject are Montague v. Bene-

dict (i) and Seaton v. Benedict (k). The name of

the defendant probably strikes you as fictitious,

and in truth it is so, being taken from a play of

Shakspeare, called Much ado about Nothing, in

which one of the characters is a young officer

named Benedict, who protests vehemently against

marriage. The real defendant was a highly re-

spectable professional gentleman ; and it was sought

in Seaton v. Benedict to charge him with a bill

contracted by the lady for articles of millinery, of

a very expensive description. It appeared at the

trial that she was already supplied with all neces-

sary articles of dress ; and the Court held, on a

motion for a new trial, that the defendant was in

point of law entitled to the verdict.

(A) Clifford M.Laton, M. & (?) 3 B. & C 631.

M. 101. {h) 5 Bing. 28.
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In the other case of Montague v. Benedict, the

goods suppHed were articles of jewelry, to the

amount of 83/., which had been delivered in the

course of two months. The plaintiff's evidence

was, that the defendant lived in a furnished house

of which the rent was 200/. a year, and that the

lady had a fortune of 4000/. ; the defendant's, that

the lady was already supplied with sufficient jew-

elry. The jury found a verdict for the plaintiff;

but the Court set it aside, on the ground that there

was no evidence to support it. Mr. J. Bayley said,

" If the husband and wife live together, and the

husband will not supply her with necessaries or

the means of obtaining them, then, although she

has her remedy in the Ecclesiastical Court, yet

she is at liberty to pledge the credit of her husband

for what is strictly necessary to her own support.

But, whenever the husband and the wife are living

together, and he provides her with necessaries, the

husband is not bound by contracts of the wife, ex-

cept where there is reasonable evidence to shew

that the wife has made the contract with his assent.

Cohabitation is presumptive evidence of the assent

of the husband, but it may be rebutted by contrary

evidence; and when such assent is proved, the

wife is the agent of the husband duly authorised."

[Indeed, the husband's assent during cohabitation,

being thus presumed to be given to the wife's con-

tracting for necessaries suitable to his degree, the

suitablenesss of the things contracted for is evi-
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dently to be considered. It is because she is the

agent of her husband, said Parke, B., in Lane v.

Ironmonger (T), that the tradesman ought to be

careful not to supply her to an extravagant extent.

For, giving orders to such an extent would go to

shew she was not acting as the husband's agent,

and to the extent authorised by him.]

The before-mentioned observations of Mr. J. where the

i-i husband has
Bayley support the latter oi the two rules to which forbidden the

I adverted, namely, that the contract must not contract with

only be for necessaries suitable to the husband's hisacoount.

fortune and degree, but that the person making it

must not have been forbidden to contract with the

wife on his account.

This point, indeed, had been decided long before

by the majority of the judges in the Exchequer

Chamber in the case of Manby v. Scott (m). The

discussions in this case were exceedingly long and

elaborate; and as frequently happens in the old

reports, the reasons given in some instances almost

ludicrous : for instance, Mr. Justice Twisden, who

was at first of opinion that it was not in the hus-

band's power to prohibit another from trusting his

wife for necessaries, gave as a reason, that, if he

might prohibit one person, he might go on doing

so till he had at last prohibited every one in

England; and then, says he, if he were to join the

(0 13 M. & W. 368. 109; 2 Smith L. C. 245; Bac.

(m) 1 Lev. 4; 1 Siderfin, Abr. " Baron & Feme."
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king's enemies his wife must go too, and then she

would be hanged ; or stay at home, and then she

would be starved : which, he remarked, would be

inconvenient. However, the majority of the Court

were of opinion, that the husband may prohibit a

particular person from trusting his wife even for

necessaries, and that, if he trust her in defiance of

that prohibition, he cannot hold the husband liable.

Where the The poiuts which we have been hitherto consi-
husband and . ,, . . . i n i i i i i
wife lire apart, deriug all arise m cases m which the husband and

wife continue to live together. But if the wife,

when she makes the contract, is living separated

from her husband, the case is quite different; and

the only question is, whether the separation is

with the husband's assent, or produced by the hus-

band's misconduct. If the husband drive his wife

from home, or if he so misconduct himself that it

is morally impossible and unreasonable that she

should continue to reside in his house, he sends

her into the world with authority to pledge his

credit for her necessary expenses. And this autho-

rity he cannot revoke or control by any notice or

prohibition whatever. " If a man," said Lord El-

don in Rawlyns v. Vandyke (n), " will not receive

his wife into his house, or turns her out of doors,

he sends her with credit for her reasonable ex-

penses."—" Where a wife's situation in her hus-

band's house," says Lord Kenyan in Hodges v.

(») 3 Esp. 251.
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Hodges {o), " is rendered unsafe, from his cruelty

and ill-treatment, I shall rule it to be equivalent

to his turning her out of the house, and that the

husband shall be liable for necessaries furnished to

her under those circumstances "(/»).

In like manner, if the husband and wife mutu-

ally consent to live apart, she has a right to bind

him by contracting for her reasonable and neces-

sary expenses as long as the consent continues {q).

But in those cases in which the wife, living apart where there

from her husband, has authority to bind him by ancetotiTe

contracts for necessaries, if he allow and pay her

a sufficient maintenance, the authority is gone, and

her contracts, even for necessaries, will not bind

him ; the reason of which is, that the authority is

given by law for the wife's protection, to save her

from distress occasioned by her husband's miscon-

duct ; but if he make her a proper allowance, and

pay it, there is no such danger ; and then cessante

ratione cessat lex : see Mizen v. Pick (r) ; which is

the last case on this subject, and in which the Ex-

chequer decided that it makes no difference, that the

tradesman, when he trusts the wife, has no notice

that her husband makes her an adequate allowance.

Thus, you see that if the wife be driven from General rule

as to contracts

home by the husband's misconduct, or if they during separ-

ation.

(o) 1 Esp. 441. (?) Hodgkinson v. Fletcher,

(p) See Houliston v. Smyth, 4 Camp. 70 ; Nurse v. Craig,

3 Bing. 127; Bolton v. Pren- 2 N. R. 148.

ice, Str. 1214. (r) 3 M. & W. 481.
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separate by mutual consent, she carries with her

an imphed authority to pledge his credit so long

as that separation continues, unless he pay her an

allowance adequate to her support and his own

means. But, when the separation is occasioned

neither by his misconduct nor consent, the case is

otherwise. In such case she has no authority at

all to pledge her husband's credit, and the person

who contracts with her does so at his peril (*).

And, where a married woman is found living apart

from her husband, the prima facie presumption is,

that it is neither in consequence of his improper

conduct nor by his assent ; and therefore, it always

lies on the person who gave her credit to shew

what were the circumstances under which they

separated {i).

What are It Only remains to observe, that, where the wife,
necessaries . /. i i i • i
for the wife, m cousequeuce oi the circumstances under which

she separated from her husband, has authority to

bind him by contracts, those contracts must be for

necessaries suitable to his rank and means. What

are such necessaries, is a question which of course

turns on the particular circumstances of each

case (u). There are two of the latest cases involv-

ing rather singular questions : Turner v. Bookes (x),

(s) Hardie v. Grant, 8 Car. M. & M. 18.

& P. 512; Morris y. Martin, (») Hunt v. De Blaquiere, 5

Str. 647. Bing. 550; Ewers v. Hutton,

(t) Reed v. Moore, 5 Car. & 3 Esp. 255.

P. 200; Mainwaring v. Leslie, {x) 10 A. & E. 47.
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and Grindell v. Godmond («/). In Turners. Rookes

the husband and wife were hving separate by con-

sent, under a deed of separation, by which she had

a separate maintenance of 1 12Z. a year ; so that, as

long as that was paid, she would have no authority

to bind the husband for necessaries of an ordinary

description ; but it appeared, that the husband had

used threats of violence towards her, which occa-

sioned her so much alarm that she thought it

necessary to exhibit articles of the peace against

him. In order to do this, she was obliged to em-

ploy an attorney ; and not being able to pay his

bill of costs, he brought his action to recover it

against the husband. The Court held, that the

proceeding was necessary for the wife's safety ; and

therefore, that she had a right to bind the husband

by contracting for it ; and that, though the mainte-

nance allowed her might be sufficient for ordinary

purposes, yet this was an extraordinary contin-

gency not likely to have been contemplated in

arranging the amount of maintenance, and which

therefore was not covered by it ; and they held

the husband liable, as having through his wife em-

ployed the attorney to exhibit articles of the peace

against himself.

The other case was one in which the husband

had assaulted and ill-treated his wife, who preferred

an indictment against him at the Beverley sessions ;

(«/) 5 A. & E. 755.
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Upon which he was convicted, and sentenced to

twelve months' imprisonment, and a fine of 50/.

The attorney,who conducted the prosecution, think-

ing, very correctly, that if he carried it on without

funds, he would have no remedy against any one^

required money in hand, which the lady borrowed

from her brother, and he brought an action against

the husband to be reimbursed. But the Court

thought, that, though it might be necessary that

she should exhibit articles of the peace for her own

personal security, yet that it could not be necessary

that she should assume the offensive, and prefer

an indictment against him ; and consequently, that

the plaintiff was not entitled to recover.

General rule. The whole of this branch of the law may be

shortly summed up thus : while a wife continues to

live with her husband, the presumption is that she

has authority to bind him by contracting for neces-

saries : but that presumption is subject to be

rebutted. When she is living separately from him,

the presumption is, that she has no such authority

:

but that presumption also is subject to be rebutted,

by shewing that the separation was by consent, or

occasioned by the husband's misconduct ; in which

cases, if he leave her without adequate funds for

her support, she has a right to pledge his credit by

contracting for necessaries.

Eemediea by I have goue through the subject which I pro-

tracts may be posed at the commencement of these lectures, with

the exception of the last point. I have mentioned
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the different sorts of contracts, the peculiarities of

those by record, by writing sealed and delivered

and writing not under seal; of the consideration

which a simple contract requires to support it; of

the effect of illegality, whether by common or

statute law, in invalidating contracts ; of the com-

petency of the parties, and of the rules which

govern contracts entered into by those parties

throvigh the medium of agents.

It remains to point out, in a few words, the

remedies by which the observance of contracts may

be enforced, and their non-observance punished.

Now, I say nothing about the remedy in Courts of

equity. There a specific performance may, as you

know, in many cases be compelled ; there was no

such thing as a specific performance to be had in

a Com't of law, except in the cases to which the

writ of mandamus was applicable, which could,

however, never be obtained when there was any

other remedy. [Now, however, by the Common Mandamus.

Law Procedure Act, 1854, 17 & 18 Vict. c. 125,

s. 68, the plaintiff in any action in any of the su-

perior Courts, except replevin and ejectment, may
indorse upon the writ and copy to be served a no-

tice that the plaintiff intends to claim a writ of

mandamus, and the plaintiff may thereupon claim

in the declaration, either together with any other

demand, which may now be enforced in such ac-

tion, or separately, a writ of mandamus command-

ing the defendant to fulfil any duty, in the fulfil-
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ment of which the plaintiff is personally inter-

ested.

[S. 69. The declaration in such action shall set

forth sufficient grounds upon which such claim is

founded ; and shall set forth that the plaintiff is per-

sonally interested therein; and that he sustains, or

may sustain, damage by the non-performance of

such duty; and that performance thereof has been

demanded of him and refused or neglected.

[S. 70. The pleadings and other proceedings in

any action in which a writ of mandamus is claimed,

shall be the same in all respects as nearly as may

be, and costs shall be recoverable by either party, as

in an ordinary action for the recovery of damages.

[S. 71. In case judgment shall be given to the

plaintiff that a mandamus do issue, it shall be

lawful for the Court in which such judgment is

given, if it shall see fit, besides issuing execution

in the ordinary way for the costs and damages,

also to issue a peremptory writ of mandamus to

the defendant, commanding him forthwith to per-

form the duty to be enforced.

[S. 72. The writ need not recite the declaration

or other proceedings, or the matter therein stated,

but shall simply command the performance of the

duty, and in other respects shall be in the form of

an ordinary writ of execution, except that it shall

be directed to the party and not to the sheriff, and

may be issued in term or vacation, and returnable

forthwith ; and no return thereto, except that of
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compliance, shall be allowed ; but, time to return

it may, upon sufficient grounds, be allowed by

the Court or a Judge, either with or without

terms.

[S. 73. The writ of mandamus so issued as afore-

said shall have the same force and effect as a per-

emptory writ of mandamus issued out of the

Court of Queen's Bench, and, in case of disobedi-

ence, may be enforced by attachment.

[S. 74. The Court may, upon application by the

plaintiff, besides or instead of proceeding against

the disobedient party by attachment, direct, that the

act required to be done may be done by the plain-

tiff or some other person appointed by the Court at

the expense of the defendant ; and, upon the act be-

ing done, the amount of such expense may be as-

certained by the Court, either by writ of inquiry or

reference to a Master, as the Court or Judge may
order; and the Court may order payment of the

amount of such expenses and costs, and enforce

pajnnent thereof by execution.

[S. 78. The Court or a Judge shall have power,

if they or he think fit so to do, upon the application

of the plaintiff in any action for the detention

of any chattel, to order that execution shall issue

for the return of the chattel detained, without

giving the defendant the option of retaining such

chattel upon paying the value assessed ; and that,

if the said chattel cannot be found, and unless the

B B
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Court or a Judge should otherwise order, the

sherijfF shall distrain the defendant by all his lands

and chattels in the said sheriffs baihwick, till the

defendant render such chattel ; or, at the option of

the plaintiff, that he cause to be made of the de-

fendant's goods the assessed value of such chattel

;

provided that the plaintiff shall, either by the same

or a separate writ of execution, be entitled to have

made of the defendant's goods, the damages, costs,

and interest in such action.

[S. 79. In all cases ofbreach of contracts, or other

injury, where the party injured is entitled to main-

tain and has brought an action, he may in like

case and manner, as hereinbefore provided with

respect to mandamus, claim a writ of injunction

against the repetition or continuance of such

breach of contract or other injury, or the committal

of any breach of contract or injury of a like kind,

arising out of the same contract or relating to the

same property or right ; and he may also, in the

same action, include a claim for damages or

other redress.

[S. 80. The writ of summons in such action shall

be in the same form as the writ of summons in any

personal action ; but on every such writ and copy

thereof, there shall be indorsed a notice, that, in

default of appearance, the plaintiff may, besides

proceeding to judgment and execution for damages

and costs, apply for and obtain a writ of in-

junction.
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[S. 81. The proceedings in such action shall be

the same, as nearly as may be, and subject to the

like control, as the proceedings in an action to ob-

tain a mandamus under the provisions hereinbefore

contained ; and in such action judgment may be

given that the writ of injunction do or do not issue,

as justice may require ; and in case of disobedience,

such writ of injunction may be enforced by attach-

ment by the Court, or, when such Court shall not

be sitting, by a Judge.

[S. 82. It shall be lawful for the plaintiff at any

time after the commencement of the action, and

whether before or after judgment, to apply ex par-

te to the Court or a Judge for a writ of injunction

to restrain the defendant in such action from the re-

petition or continuance of the wrongful act or breach

of contract complained of, or the committal of any

breach of contract or injury of a like kind arising

out ofthe same contract, or relating to the same pro-

perty or right ; and such writ may be granted or de-

nied by the Court or Judge, upon such terms as to

the duration of the writ, keeping an account, giving

security, or otherwise, as to such Court or Judge

shall seem reasonable and just ; and in case of dis-

obedience, such writ may be enforced by attach-

ment by the Court, or, when such Court shall not

be sitting, by a Judge. Provided always, that any

order for a writ of injunction made by a Judge, or

any writ issued by virtue thereof, may be dis-

charged or varied or set aside by the Court on

B b2
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application made thereto by any party dissatisfied

with such order.

[S. 83. It shall be lawful for the defendant or

plaintiff in replevin in any cause^, in any of the supe-

rior Courts, in which, if judgment were obtained, he

would be entitled to relief against such judgment

on equitable grounds, to plead the facts which

entitle him to rehef by way of defence ; and the

said Courts are hereby empowered to receive such

defence by way of plea, provided that such plea

shall begin with the words, " For defence on equit-

able grounds" or words to the like effect.

[S. 84. Any such matter which, if it arise before

or during the time for pleading, would be an answer

to the action by way of plea, may, if it arise after

the lapse of the period during which it could be

pleaded, be set up by way of audita querela.

[S. 85. The plaintiff may reply, in answer to any

plea of the defendant, facts which avoid such plea

upon equitable grounds, provided that such repli-

cation shall begin with the words, " For replication

on equitable grounds," or words to the like

effect,

[S. 86. Provided always, that in case it shall ap-

pear to the Court or any Judge thereof, that any

such equitable plea or equitable replication cannot

be dealt with by a Court of law, so as to do justice

between the parties, it shall be lawful for such

Court or Judge to order the same to be struck out,

on such terms, as to costs and otherwise, as to such

Court or Judge shall seem reasonable.
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[S. 87. In case of any action founded upon a bill

of exchange or other negotiable instrument, it shall

be lawful for the Court or Judge to order that the

loss of such instrument shall not be set up, provided

an indemnity is given to the satisfaction of the

Court or Judge, or a Master, against the claims of

any other person upon such negotiable instrument.

[It is clear, therefore, that specific performance

may now in many cases be compelled in Courts of

law, and that injustice may in other cases be pre-

vented, where formerly it could only be compen-

sated for. And there can be no doubt, that very

important changes of practice will follow these

alterations in the power of the Courts of law. But

at present, too little illustration of these enactments

has been derived from adjudged cases to justify

the expectation that any profitable comments

could be made upon them within the limited

scope of this book.]

The ordinary remedy in a Court of law for Remedy at

breach of contract still is by action, and there are ti^.'^
^
^°

distinct forms of action applicable to the breach of

distinct species of contract.

If the contract be by record, the remedy is by soire facias on
., n.p. 1-1T 1 1 contracts by

wnt 01 scire lacias, which lies only upon a record, record.

and which has obtained its name from the Latin

words it formerly contained, commanding the she-

riff to make the defendant know that the Court

commanded his appearance to answer why execu-

tion should not issue against him. [But, in the

cases in which, by reason of lapse of time or



374 REMEDIES.

change of parties since a judgment had been ob-

tained, the proceeding was formerly by sci. fa.>

the parties may now have the same benefit by a

suggestion entered by leave of the Court upon the

roll, or by a writ of revivor. This is by virtue of

the Common Law Procedure Act, 1852, 15 & 16

Vict. c. 76, s. 129.]

If the record create a debt, that is, render a sum

certain payable by the one party to the other, an

action of debt will lie to enforce payment, if the

plaintiff prefer that form of proceeding to a scire

facias.

The action of The actiou of debt lies in every case where
^^^^'

there is a liquidated pecuniary duty from one per-

son to another [in which case judgment by default

is final (s).]

Action of If the contract be by deed, the remedy is by

action of covenant, which lies to enforce a con-

tract by deed, [for which it is the only remedy at

common law,] unless the contract be for payment

of a liquidated sum, in which case, as I have al-

ready said, the plaintiff may, if he prefer it, main-

Action of as- tain an action of debt. If the contract be neither

by record nor by deed,—if, in other words, it be a

simple contract, either reduced to writing, or by

mere words without writing,—the remedy, unless

it be for payment of money, in which case debt

also will lie, is by an action of assumpsit. This

was originally a sort of action of trespass upon

(a) 15 & 16 Vict. c. 76, s.. 93.

sumpsit.
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the case, and was called assumpsit from the words

'undertook and promised,' which always appeared in

the declaration. When the Uniformity of Process

Act (a) was passed, the schedule contained a form

of writ in which it was described as an action on

promises ; in consequence of which it is now most

commonly denominated an action on promises. It

is the great remedy upon the breach of simple

contracts.

There is, besides, a sort of action called an Action of

p 1-1 PI • 1
account.

action 01 account, which was tor a long time almost

completely obsolete and disused, but has recently

risen again into some importance in consequence

of a decision of the Court of Exchequer {b). [But

this species of action seems likely to become

totally disused, in consequence partly of the greater

use now made of arbitration, but chiefly in con-

sequence of the provision in the Common Law
Procedure Act, 1854(c), that if, after a writ has

been issued, it be made to appear to the satisfac-

tion of the Court or a Judge, upon the application

of either party, that the matter in dispute consists

wholly or in part of matters of mere account,

which cannot conveniently be tried in the ordinary

way, the Court or Judge may decide such matter

in a summary manner, or order that such matter,

either wholly or in part, be referred to an arbitra-

(a) 2 & 3 Will. 4, c. 39. (6) Inglis v. Haigh, 8 M. & W. 769.

(c) 17 & ISVict.c. 125,s. 3.



376 LIMITATION.

tor appointed by the parties, or to an officer of the

Court, or in country causes to the Judge of any

County Court; and the decision or order of the

Court or Judge, or the award or certificate of

such referee shall be enforceable by the same pro-

cess as the finding of a jury upon the matters

referred,]

Now, these being the remedies by which con-

tracts are enforced in Courts of law, the next

question is, as to the time within which those

remedies are to be pursued; and those times de-

pend upon the provisions of the Acts of Parliament

which we call Statutes of Limitation.

The policy of The policy of the Legislature in enacting such
statutes of

i i i • • • o ^

limitation. statutes, and thereby constituting a time alter the

lapse of which engagements shall be no longer

capable of being enforced, has always been con-

sidered unexceptionable.

When you find a debt or an engagement exist-

ing after the lapse of a long period of time, it is

possible, indeed, that strict justice may require

its enforcement, but it is also possible that great

injustice may be done by enforcing it. Suppose,

for instance, an executor finds a bond forty years

old in his testator's repository, it may be that the

principal and interest are due and unpaid ; but it

may also be that they have been paid, or that

great part has been paid, and that the vouchers

have been lost; or it may be that the bond was

deposited with the testator as a collateral security.
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and that no liability ever in reality accrued upon

it, but that the obligee forgot to reclaim it or died

pending the suretyship, leaving his representatives

in ignorance of the transaction. It may be quite

impossible, after the lapse of forty years, to prove

this. Indeed, it may be in the knowledge of no

person living. Now, there would be the greatest

hardship in calling upon a man, after the lapse of

an indefinite space of time, to defend himself

against such a demand ; but there is no great

hardship imposed on the obligee by requiring him

to enforce his claim within a reasonable time, if he

intend to enforce it at all.

This, then, is the pohcy of the Statutes of

Limitation—to prevent obsolete claims from being

raked up. And now as to the time which the

Legislature has appointed for the purpose of pursu-

ing the several remedies of which I have spoken.

With regard to scire facias, there was, for a long Limit as to

. .
scire facias.

while, no limitation imposed by statute to the com-

mencement of that proceeding ; but now, by 3 & 4

Will. 4, c. 42, s. 3, a scire facias on a recogni-

zance must be sued out within twenty years.

[After the recovery of a judgment, and during the

lives of the parties to it, execution may issue within

six years, without reviving the judgment: 15 & 16

Vict. c. 76, s. 128. Afterwards the judgment must

be revived by writ of revivor, sect. 129. This

writ, if the judgment be less than ten years old,

does not need any rule or order to authorise its
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issue; but if the judgment be more than ten years

old, a rule of Court or Judge's order is necessary

;

and if more than fifteen years old, a rule to shew

cause.]

Limit as to An actiou of debt founded upon a contract made
action of debt , , , „ t i • t • •

on deed. by deed was not lormerly subject to any Imutation

in respect of the time within which it might be

commenced: not that you are to suppose that

there was practically no security against an obso-

lete claim founded on a deed, for the Courts had

introduced a presumption that such claims were

satisfied after the lapse of twenty years ; and if no

evidence of any acknowledgment of the existence

of the claim appeared to have taken place within

that time, they recommended the jury to presume

payment or a release, as the nature of the case

happened to require; but there was no statute

which could be pleaded in bar of such action until

the 3 & 4 Will. 4, c. 42, the 3rd section of which

establishes the limitation of twenty years, and is

as follows :

—

"That all actions of debt for rent upon an

indenture of demise, all actions of covenant or

debt upon any bond or other specialty, and all

actions of debt or scire facias upon any recog-

nizance, and also aU actions of debt upon any

award where the submission is not by specialty, or

for anyfine due in respect of any copyhold estates,

or for an escape, or for money levied on any fieri

facias, and all actions for any penalties, damages.
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or sums of money given to the party grieved, by

any statute now or hereafter to be in force, that

shall be sued or brought at any time after the end

of the present session of Parliament, shall be com-

menced and sued within the time and limitation

hereinafter expressed, and not after; that is to say,

the said actions of debt for rent upon an indenture

of demise or covenant, or debt upon any bond or

other specialty, actions of debt or scirefacias upon

recognizance, within ten years after the end of this

present session, [a.d., 1833,] or within twenty years

after the cause of such actions or suits, but not after."

[It will be observed that the periods of limitation

begin to run from the cause of such actions or

suits; and for this reason, where it is sought to

investigate the question when a cause of action

has accrued, recourse is very commonly had to the

decisions upon the statutes of limitations. To an

action of debt on a bond, the defendant pleaded

that the cause of action did not accrue at any time

within twenty years next before the commence-

ment of the suit, and the issue raised for trial was

upon a traverse of this averment. On the bond

being produced at the trial, it appeared to be a post

obit bond, and it was proved that the party upon

whose death the sum secured thereby was made

payable died within twenty years. It was held that

the verdict ought to be for the plaintiff (d ). " What

id) Tuchey v. Hawkins, 4 C. B. 655.
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does the Legislature mean/' said Wilde, C. J., " by

the cause of action. The object of the Statute of

Limitations was to prevent parties being harassed

by stale demands, brought forward against them at a

period when all their witnesses might reasonably be

presumed to be dead, and when the circumstance of

the plaintiff's having lain by so long without chal-

lenging them to make payment, aflfbrded fair

ground for presuming that the debt had been paid.

The Legislature thought twenty years a convenient

period, beyond which the obligor in a bond ought

to be relieved from the necessity of preserving evi-

dence in discharge of his liability. Bearing in

mind, therefore, that the sole object of the Legisla-

ture was to discharge parties from demands that

might and ought to have been enforced at an ear-

lier period, we have plain means of ascertaining

the intention with which they used the words 'cause

of action,' that is, a cause of action capable of being

enforced. We must read the words ' debt ' and

' cause of action ' in the plea, in the same sense in

which the statute makes such a plea a bar to the

action. What then is the meaning of this plea?

That the action might have been brought more

than twenty years before it was brought." Now,

inasmuch as the non-commencement of the action

within twenty years is a matter which the defend-

ant is privileged to set up as a defence, and the

plaintiff meets that by replying " that the cause of

action did accrue within twenty years," the ac-
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cruing of the cause of action being the point from

which the time begins to run within which an

action may be brought, the Court held, that even

the concealment of the accruing of the cause of

action does not prevent this time from beginning

to run from the same point, and that even the

fraudulent concealment of the fact will not prevent

the period of limitation from elapsing (e). In the

Courts of Chancery (/), in most cases, this in-

justice would be prevented, a difference in the

administration of the law, arising from the differ-

ent modes of administering rehef, which have

hitherto prevailed in those Courts. But if a bond

be conditioned to do various things, the first

breach of one of those conditions is not, as will

readily be supposed, such an accruing of the cause

of action on the bond, as will prevent the obligee

from" suing for subsequent breaches of the obli-

gation to do other of those things, any more than

it would be confined to that period from the first

breach of a covenant to do such things (g).]

The action of covenant is liable to the same ob- Limit as to

servations as the action of debt founded on a deed ; covenants.

the same section of 3 & 4 Will. 4, c. 42 has (as

you will observe) applied the limitation of twenty

years to it also.

(e) Imperial Gas Co. -v. Lon- 542, aS^. C. ; Smith v. Fococke,

don Gas Co., 23 L. J. (Exch.) 23 L. J. (Chanc.) 545.

303; 10 Exch. 39, S. C. (g) Sanders v. Coward, 15

(/) Blair V. Bromley, 16 M. & W. 56.

L. J. (Chanc.) 105; 5 Hare,
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Now, from these limitations thus introduced by

3 & 4 Will. 4, c. 42, there are certain excepted

cases.

When the In the first place, by the 4th section of the
time of limit- k , -n t -ii i- ^

' • ^

ation runs Act, it the pcrsou entitled to bring the action be

an infant, a married woman, an insane person, or

beyond the seas at the time when the right of

action accrues, the time runs not from the accrual

of the right of action, but from the removal of

disability, as it is called.

In the second place, if the defendant be beyond

seas, the time runs from his return : that is also by

the Act.

In the third place, if an acknowledgment of the

liability be given in writing, signed by the per-

son liable or his agent, the time runs from the

date of that acknowledgment. This is by sect. 5.

[It is important, therefore, to ascertain what is suf-

ficient to constitute such an acknowledgment. It

is required by the statute to be made by writing,

signed by the party liable by virtue of such inden-

ture, specialty, or recognizance, or by his agent.

Where the acknowledgment is expressly made for

the purpose of preventing the operation of the

statute, no difiiculty arises. But, where admissions

have been made for other purposes, and it is

sought to convert them into equivalents for the

acknowledgment required by the statute, some

nicety occurs, as it always does when a question

of equivalents arises. Thus, where an action was
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brought by an executor on a covenant in an in-

denture of mortgage executed by the defendant to

the testator in June, 1824, to secure payment of

the money borrowed and interest, and the defend-

ant rehed upon the lapse of time as a defence, the

plaintiff attempted to prove an acknowledgment

by giving in evidence a deed executed within

twenty years by the defendant. The deed recited

the execution of the mortgage by the defendant to

the testator, for securing certain money and in-

terest, and stated that he conveyed the property

mortgaged with other things to trustees to sell, and

to pay out of the proceeds the mortgage and other

incumbrances on the property; and the Court of

Exchequer held, that this was not such an acknow-

ledgment as was required by the statute (A), not

being an admission of any existing debt. On the

other hand, where the action was on a covenant in

a mortgage deed, to pay the plaintiff principal and

interest on the 1st November, 1830; and the

question on a defence of the Statute of Limitations

was upon the fact of an acknowledgment of the

debt; the plaintiff proved a deed of conveyance

from the defendant to Thompson of the equity of

redemption in the premises mortgaged. It was

dated within twenty years, and, after reciting the

mortgage deed, recited also that the principal sum

still remained due by virtue of that deed, all the

(A) Howcutt V. Bonser, 3 Exch. 491.
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interest having been paid up to the date. It also

contained a covenant by Thompson with the de-

fendant to pay the principal and interest^ and to in-

demnify the defendant in case he should be called

upon to pay them. The deed, said the Court, fur-

nishes ample evidence, that all interest w^as paid up

to the date stated, for the fact is expressly recited,

and the date is vpithin twenty years (e).j

In the fourth place, if there have been a part

payment, either of principal or interest, the time

runs from such payment: this is also by sect. 5 {k).

In the fifth place, if an action have been brought

and the defendant outlawed, or judgment obtained

against him, and arrested or reversed by writ of

error, a new action may be commenced within a

year after the reversal of the outlawry or of the

judgment: this is by sect. 6.

Such is the statutable time of limitation in

actions on specialties, which, you will have ob-

served, is now in every case twenty years, subject

to the above exceptions. Now with regard to

simple contracts :

—

Limitation for The limitation of time in cases of actions upon

debt and as- simple coutracts, whether brought in the form of
Bumpsi

. ^^1^^ ^^ ^^ assumpsit, depends upon stat. 21 Jac. 1,

c. 16, which applies both to assumpsit and to debt

on simple contract. The words of the Act are, "that

(0 Forsyth v. Bristowe, 22 347, S. C.

L.J. (Exch.) 255; 8 Exch. Qc) See last-mentioned case.
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all actions of account and upon the case, (other

than such accounts as concern the trade of mer-

chandise between merchant and merchant, their

factors or servants), and all actions of debt

groimded upon any lending or contract without

specialty, and all actions of debt for arrearages of

rent, shall be commenced and sued within six

years next after the cause of such action or suit,

and not after." Assumpsit, as I have explained to

you, was originally a species of action on the

case (/). It therefore falls within the limitation

prescribed by this statute, the period limited by

which is, as you probably know, six years.

All actions upon simple contracts must therefore Exceptions in

be commenced within six years, unless they fall tain classes.

within certain classes excepted from the operation

of the statute of James I.

In the first place, that statute itself excepts (ot) infants, &c.

the cases of the person entitled to the action being

an infant, married, insane, imprisoned, or beyond

seas at the time of the accruing of the right, and

gives six years from the removal of the disabi-

lity.

[It had been doubted, whether this proviso

applied to the case of a foreigner living abroad,

because, if he came to England without having

been here before, he could not be said to have re-

(/) Battley v. FauUcner, 3 B. & Aid. 294, per Holroyd, J.

{m) Sect. 7.

C C
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Outlaws.

Defendant
" beyond

turned from beyond seas; and consequently, there

being no period from which the exceptional six

years could, in his case, run, he was not within the

proviso of the statute, and must therefore bring his

action within six years from the time of the cause

of action accruing. But the Common Pleas held

that the statute of limitations does not apply to a

foreigner, and the Chief Justice Jervis said, " I do

not think the fair meaning of the word ' return ' is, to

refer it to the coming back of persons who have been

here before ; I think the meaning of the proviso is,

that an action shall not be commenced after six

years, but if the plaintiff was abroad when the right

of action accrued, then when he comes to England

the statute is to begin to run against him" (o).]

In the second place, it also contains the ex-

ception which I have just cited with regard to

actions upon specialties, in the case of the de-

fendant being outlawed {p), or the judgment re-

versed or arrested. Indeed, the one is copied from

the other.

In the third place, if the defendant be beyond

seas when the right accrued, the plaintiff has six

years after his return, not by the statute of James,

but by stat, 4 Anne, c. 16, s. 19 {q); but it is a sin-

gular thing, that "beyond seas " does not mean the

same thing in this Act of Parliament as in the Acts

(o) Lafond v. Radeek, 22

L.J. (C. P.) 217; 13 C. B.

813, iS. C; Strithorstv. Grceme,

SWils. 145; Williams \. Jones,

13 East, 439. ,

{p) Sect. 4.

{q) Fannin v. Anderson, 7

Q. B. 811.
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of James and William 4; for by 3 & 4 Will. 4. Meaning of
•' ' " beyond

c. 42, s. 7, it is directed that no part of the United s^as."

Kingdom, or of Guernsey, Jersey, Alderney, Sark,

or Man, shall be considered beyond seas, within

the meaning of that Act or of the Act of James 1

;

but, as the statute of Anne is not mentioned, it is

held that the words " beyond seas " used in that

Act retain their common law meaning, which was

literally beyond the sea surrounding Great Britain

;

and therefore the Exchequer has decided in Lane v.

Bennett (r), that Ireland is not within the statute

of Anne, and that the plaintiff has still six years in

which to bring his action after the return of the

defendant, who has been in that part of the United

Kingdom ever since the cause of action accrued.

And here I may as well observe to you, that, in

every case of a Statute of Limitations, if once the

time of limitation begins to run, nothing that hap-

pens afterwards will stop it (s).

[There is, moreover, a very important distinction

between co-plaintiffs and co-defendants. It is clear

that a sole plaintiff may, if he choose, bring his

action while abroad or wait till his return, when

the statute begins to run (t) ; and co-plaintiffs, if

some be abroad and others in England, must sue

within six years from the cause of action accru-

(r) 1 M. & W. 70. See 134; Rhodes v. Smethurst, 6

Battershy v. Kirh, 2 Bing. N. M. & W. 351.

C. 584. (<) Le Veux v. Berkeley, 5

(s) Smith V. Hill, 1 Wils. Q. B. 836.

cc2
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ing(M); but where one of two co-contractors

who is a defendant, is beyond seas, the statute

does not run; for it has been decided («), that

although the statute commences to run when the

right of action accrues, where there are several

joint claimants, and one of them is within seas, yet

where there are joint debtors, and one of them is

abroad when the cause of action arises, the statute

does not begin to run until his return. Thus the

important distinction I have mentioned between

the position of co-plaintiffs and co-defendants

arises. This distinction is founded upon the word-

ing of the 19th sect, of the statute of Anne, c. 16,

compared with the 21 Jac. 1, c. 16 ; and the rea-

son of it seems to be, that one plaintiff can act for

others and use their names in an action, and there-

fore the protection of the statute is not wanted.

With respect to defendants, however, the reason

does not apply; the plaintiif cannot bring the ab-

sent defendant into Court by any act of his, and

therefore, if he be compelled to sue those who are

within seas without joining those who are abroad,

he may possibly recover against insolvent persons,

and lose his remedy against the solvent ones who
are absent. On the other hand, if he sue out a

writ against all, and either continues it without

declaring, or proceeds to outlawry against the ab-

sent parties, and declares against those within seas,

(M)2Wms. Saund. 121. See 145.

Perry V.Jackson, AT. 'R,.5\1; (v) Fannin v. Anderson,

Strithorst v. Grceme, 3 Wils. supra. '
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he is placed in precisely the same situation as if the

statute of Anne had never passed, and is obliged to

incur jfruitless expense, the avoiding of which seems

to have been the object of the statute of Anne.]

In the fourth place, if the defendant have given Acknowiedg-

an acknowledgment by writing signed, the pro- Sg^rig^nel"''

tection of the statute is removed. After the passing

of the statute of James, and until Lord Tenterden's

Act, which I shall immediately mention, an ac-

knowledgment by mere words would have been

sufficient; but, by that, which is the 9 Geo. 4, c. 14,

the acknowledgment must be in writing, " signed

by the party chargeable." It enacts " that no ac-

knowledgment or promise hy words only shall be

deemed sufficient evidence of a new or continuing

contract, whereby to take any case out of the

operation of the said enactments, or either of them,

or to deprive any party of the benefit thereof, un-

less such acknowledgment or promise shall be

made or contained by or in some writing to be

signed by the party chargeable thereby ; and that

where there shall be two or more joint contractors,

or executors, or administrators of any contractor,

no such joint-contractor, executor, or administra-

tor, shall lose the benefit of the said enactments,

or either of them, so as to be chargeable in respect

or by reason only of any written acknowledgment

or promise made and signed by any other or others

of them; provided always, that nothing herein con-

tained shall alter, or take away, or lessen the effect

of any payment of any principal or interest made
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by any person whatsoever : provided also, that in

actions to be commenced against two or more such

joint-contractors, or executors, or administrators, if

it shall appear at the trial or otherwise that the

plaintiff, though barred by either of the said recited

Acts or this Act, as to one or more of such joints

contractors, or executors or administrators, shall

nevertheless be entitled to recover against any

other or others of the defendants by virtue of a

new acknowledgment, or promise, or otherwise,

judgment may be given and costs allowed for the

plaintiff, as to such defendant or defendants against

whom he shall recover, and for the other defendant

or defendants against the plaintiff."

[No part of the statute has given rise to more

litigation than this saving clause. It is now settled

that the acknowledgment, in order to bar the sta-^

tute, must contain an unconditional promise to pay,

but the law implies such promise from an acknow-

ledgment of the debt ;—an acknowledgment or ad-

mission so distinct that a promise to pay may be

reasonably inferred from it.

Whether the [Many of the older cases hold a different doc-

ment°reTiv?B trine (x). These, however, are expressly overruled

debt!"^™ by the leading case of Tanner v. Smart (y), where,

in an elaborate judgment. Lord Tenterden, C. J.,

says, " The only principle upon which it (an ac-

knowledgment) can be held to be an answer to the

(sc) Yea \. Fouraher,2^\xrr. (y) 6 B. & C. 603; Turney

1099; Thornton V. lUinffivorth, \. Dodmell, 23 L. J. (Q. B.)

2 B. & C. 824. 137; 3 E. & B. 136, S. C.
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statute is this, that an acknowledgment is evidence

of a new promise, and as such constitutes a new
cause of action, and supports and establishes the

promises which the declaration states. Upon this

principle, whenever the acknowledgment supports

any of the promises in the declaration the plaintiff

succeeds: when it does not support them, though

it may show clearly that the debt has never been paid,

but is still a subsisting debt, the plaintiff fails."

This decision was based chiefly on that ofHeyling v.

Hastings (z), one of the oldest cases on the statute,

and has been recognised and cited in almost every

subsequent case on the point (o).

[As long as the doctrine prevailed, that it sufficed There must be

I'll 1-1* promise, or

to shew an acknowledgment which rebutted the anacknow-

presuraption arising from the lapse of time that the plying one, to
rlfll* ^"nfl flt"!!"

claim was satisfied, it was not only immaterial whe- tute.

ther a promise were made or not, but a condition

with which such promise, if made, might chance to

be coupled, would nowise have defeated the effect

and virtue of the acknowledgment: for the ac-

knowledgment was held to be in itself a bar to the

statute, and no promise, either express or implied,

was required. In Dowthwaite v. Tibbut (jb), the

debtor said, he " would not," and in Leaper v. Tat-

(a) Comyn, 54j Salk. 29, S.C. v. Prendergast, 1 5 L. J. (Exch.)

(o) Morrell v. Frith, 3 M. 223; 14 M. & W. 741, S. G.;

& W. 402 ; Batemanv. Finder, Williams v. Griffith, 3 Excli.

3 Q. B. 574; Hurst v. Parker, 335.

1 B. & Aid. 92; Gripps v. (i) 5 M. & Sel. 75,

Davis, 12 M. & W. 159; Hart
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ton (c), he " could not " pay ; and yet in both they

were held to have sufficiently admitted the debt.

But according to the doctrine now adopted from

Tanner and Smart, any conditional promise defeats

Conditional the acknowledgment I so that, however strongly

fo™^n^ce. the debt may be admitted, unless there be a pro-

mise to pay it, it cannot be enforced. Lord Ten-

terden said, in Tanner v. Smart, " Upon a general

acknowledgment, where nothing is said to prevent

it, a promise to pay may, and ought to be implied

;

but where the party guards his acknowledgment,

and accompanies it with an express declaration to

prevent any such implication, why shall not the

rule ' Expressum facit cessare taciturn ' prevail ?

"

So rigorously has this been followed, that, in the

case of Hart v. Prendergast(d), the following

written statement was held an insufficient " acknow-

ledgment or promise" to satisfy the statute, "I
will not fail to meet Mr. H, (the plaintiff) on fair

terms, and have now a hope that before, perhaps,

a week from this date I shall have it in my power

to pay him, at all events, a portion of the debt,

when we shall settle about the hquidation of the

balance." Pollock, C. B., held, " It is not sufficient

that the document contains a promise by the de-

fendant to pay when he is able, or by bill, or a mere

expectation that he shall pay at some futvire time

;

it should contain either an unqualified promise to

(c) 16 East, 420. {d) Supra.
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pay, that is, a promise to pay on request, or if it be

a conditional promise, or a promise to pay on the

arrival of a certain period, the performance of the

condition on the arrival of that period should be

proved by the plaintiff. The only question in the

present case is, w^hether this letter contains a pro-

mise to pay the debt on request. Now, certainly,

it does not in terms contain such a promise" {e).

[This doctrine as to conditional ability has been

carried further on the authority of Tanner v. Smart

in the case of Waters v. Earl of Thanet (/), where

the defendant gave ah acknowledgment of certain

overdue bills of exchange in a memorandum thus

worded: " I hereby debar myself of all future

plea of the Statute of Limitations in case of my
being sued for the recovery of the amounts of the

said bills and of the interest accruing thereon at

the time of my being so sued : and I hereby pro-

mise to pay them, separately or conjointly, with

the full amount of legal interest on each or both of

them, whenever my circumstances may enable me
to do so, and I may be called upon for that pur-

pose." Now in this case the defendant had be-

come able to pay the bills above six years before

the action was brought ; but the plaintiff was igno-

rant of it. But it was decided, that, when a debtor

(e) Spong v. Wright, 9 M. 12 M. & W. 159.

& W. 629; Morrell v. Frith, (/) 2 Q. B. 757.

supra; and Gripps v. Davis,
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Remarks on
the foregoing

decisions.

Where the

condition is

performed the
action may be
brought.

protected by the statute promises to pay whenever

he may be able, the creditor is expected to be on

the watch, and when he brings his action must

prove the abiUty which revives his right. The pe-

riod at which it is revived is that of the fact taking

place, not of his becoming acquainted with it.

[These decisions have been thought unsupported

by the case oiHeyling v. Hastings, from which that

of Tanner v. Smart derived its authority, and even

at variance with it: the words there used by the

debtor were, "Prove it, and I will pay you:" and

it was held, that " the promise, though conditional,

shall bring it back within the statute, for the

defendant waives the benefit of the Act as much as

by an express promise; and Holt, C. J., having re-

served the point, ten judges conferred and approved

of the judgment ; adding, that if the creditor proved

the delivery of the goods, which he might do at

the trial, it would suffice to take the case out of

the statute (g). The law, however, seems settled.

[If the evidence be of a promise to pay on con-

dition, and the condition be performed, it becomes

absolute, and is a promise to pay on request. For

instance, where the acknowledgment was, " I am
in receipt of your letter of the 6th, handed me
this morning. I have forwarded it to Mrs. J.,

with a request she will come over without delay to

settle the business. May I beg you will write to

her by the first post to press payment, and what

(g) 1 Ld. Baym. 389 and 421, Salk. 29, S. C.
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she may be short I will assist to make up. I send

you her address." This was held sufficient (h).

[It is not necessary that the sum due should The precise

1 J u i •!• j.1.
• • ^ -I

sum need not
be named ; but it there is an unequivocal admis- be named.

sion of the debt, and a difference only upon the

amount, the operation of the statute is barred (i).

[It has been also held, that an acknowledgment

may prima facie satisfy the statute, but that other

evidence is admissible to rebut such inference

;

such, for example, as shews that a document was

drawn up with a view to the debt being paid in a

particular way (7).

[The promise or acknowledgment must, in all The promise

cases, be made before action brought ; it is una- fore action

vailable if made afterwards (^).J
^°^^

As observed before, the Court of Common Pleas signature.

has decided in Hyde v. Johnson (J) that, there

being no mention of an agent, a signature by an

agent is not sufficient for the purpose, so that it is

curious enough to observe, that under this Act a

man's agent cannot bind him by the acknowledg-

ment of a simple contract debt, though he may,

under Lord Brougham's Act, by acknowledging a

bond debt, which is a contract of so much more

importance in the eye of the law.

(ft) Htmphreys v. Jones, 14 (J) Gripps v. Davis, 12 M.

M. & W. 3, per Farke, B. & W. 159.

(j) Waller v. Lacy, 1 M. & (k) Batenian v. Finder, 3

Gr. 54; Gardner v. M'Mahon, Q. B. 574.

3aB. aei. (Z) 2 Bing. N. C. 776.
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Payment of

principal or
interest.

Payment of
pa/rt of princi-

pal or interest

suffices.

The fifth exception arises fi-om a clause in Lord

Tenterden's Act, which exempts from the operation

of that Act the effect of any payment, whether of

principal or interest. Now, before Lord Tenter-

den's Act passed, a part payment, whether of prin-

cipal or interest, had the effect of taking the debt

in respect of which it was paid out of the operation

of the statute (m), and therefore will have the same

effect since (w). Indeed, firom the case of Whit-

comb V. Whiting just cited, you will see that where

there are several joint debtors, payment by one

takes the debt out of the operation of the statute

as against the others.

[There have been many decisions as to what

is a sufficient payment to bar the statute, of

which some notice is expedient. It is not re-

quired that the whole sum due and payable at the

time should be paid. In Bateman v. Pinder (o),

Wightman, J., said, " Part payment is an acknow-

ledgment, and an acknowledgment, though not a

promise in terms, may amount to one virtually;

but, where it is not made till afler action brought,

it cannot prevent the operation of the statute,"

And this part payment may be made by a biU, as

well as by money, for the statute intending to make

(m) Whiteomb v. Whiting,

Doug]. 652.

(re) Wyatt v. Hodson, 8

Bing. 309 ; Channell v. Ditch-

burn, 5 M. & W. 4&4 ; Barn-

field V. Tiipper, 7 Exch. 27;

Fordham v. WalUs, 22 L. J.

(Chanc.) 548.

(o) 3 Q. B. 574.
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a distinction between mere acknowledgments by

word of mouth, and acknowledgments proved by

the act of payment, it cannot be material whe-

ther such payment be afterwards avoided by the

thing turning out to be worthless. The intention

and the act by which it is evinced, remain the

same. The word payment must be taken to be

used by the Legislature in a popular sense, large

enough to include the species of payment by a

bill (p). Part payment of interest equally suf-

fices (q). Nor is it essential that money or a bill

should actually pass ; for the statement of a mutual

settlement of account between the parties is equi-

valent to a payment, if the party to whom the

debt is owing agree that it shall be paid by the

setting off of the same amount, so that the sum set

off is evidence of payment, if the party against

whom it is set off did not object to it when his ac-

count was settled (r). The principle of this is,

that the going through an account with items on

both sides, and striking a balance, converts a set-

off into a payment, and is a transaction out of

which a new consideration may be said to arise (s).

[Where a specific sum of money is due, as upon

a promissory note, the mere fact of a payment of a

smaller sum by the debtor to the creditor is some

(p) Turney v. Dodwell, 23 (r) Scholey v. Walton, 12

L. J. (Q. B.) 137, 3 E. & B. M, & W. 510.

1 36. (s) See also Ashhy v. James,

(q) Bowling v. Ford, 11 M. 11 M. & W. 542.

& W. 329.
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evidence of a part payment to take the case out of

the Statute of Limitations (0- The object and

effect of such payments is rather matter of evidence

than of law(M) ; as where a party on being apphed

to for interest, paid a sovereign, and said he owed

the money, but would not pay it, it was considered

to be a question for the jury to say whether he

intended to refuse payment, or merely spoke in

jest {x). The question will always turn upon the

distinction between cross demands and set off on

the one hand, and part payment on the other; a

distinction clear enough in principle, but depen-

dent for its application on facts, and therefore not

always applicable with ease (y).

Payment of [^^7™^'^^ ^^ interest by one of the makers of a

jotot^ote"
* joint and several note is sufficient to take the case

out of the Statute of Limitations as to the other

maker, notwithstanding he joined in the note

merely as a surety, and notwithstanding such

payment be made more than six years after the

note became due. So a payment made by one

partner after the dissolution of the partnership, on

account of a partnership debt, and after six years

have elapsed without any acknowledgment of the

debt, has been recently held sufficient to take the

(t) Burn V. Boulton, 15 L. Exch. 118.

J. (C.P.)97; 2C. B.476,5'. C. («/) Worthington v. Grims-

(«) Nash V. Hodgson, 23 L. ditch, 15 L. J. (Q. B.) 52;

J. (Chanc.) 780. 7 Q.. B. 479, -S*. G. ; Waugh v.

(x) Wainman v. Kynman, 1 Cope, 6 M. & W. 824.
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case out of the statute as against the other partner,

though the jury find that the payment was fraudu-

lently made against his consent, and in concert

with the creditor to revive the debt (s).]

On the construction of this part of Lord Tenter-

den's Act, the case of Waters v. Tompkins (a) [con-

tains the following important observations, with

which this exception will be amply explained,

—

" On the perusal of the first clause of Lord Tenter-

den's Act, it would seem that the proviso takes the

case of part payment of principal, or payment of

interest, out of the operation of the statute alto-

gether; and therefore that these facts would not

only have the same effect, but might be proved

exactly in the same way that they would have

been if the Act had not passed, and consequently

by the defendant's parol admission, which species of

proof of a simple fact is not exposed to the same de-

gree of danger as attended the admission of acknow-

ledgment of the debt itself. But the Court of Ex-

chequer, in the case of TVillis v. Newham (b), de-

cided that the verbal acknowledgment of part pay-

ment of a debt was insufficient ; and they construed

the Act as containing a general provision, that, in

no case, should an acknowledgment or promise by

words only be sufficient to take the case out of the

Statute of Limitations, whether such acknowledg-

ment were of the existence of the debt, or of the

(a) Goddard v. Ingram, 3 (a) 2 Cr. M. & R. 726.

Q. B. 839. (ft) 3 Y. & J. 518.
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fact of part payment, and they considered the pro-

viso as leaving to the fact of part payment if

properly proved, that is not by an acknowledgment

only, the same effect which it had before the

statute. And this construction of the Act certainly

extends the remedy and obviates the mischief to

be guarded against, in a greater degree than the

words taken in their ordinary sense would do.

But if part payment or payment of interest is

proved in any legal mode, and not by admission

only, this case is no authority that such proof is not

sufficient. The Act of 9 Geo. 4, as explained by

that case, does not prohibit or quahfy the ordinary

mode of legal proof in any respect, save that it

requires something more than mere admission ; the

meaning of part payment of the principal i^ not

the naked fact of payment of a sum of money, but

payment of a smaller on account of a greater sum

due from the person making the payment to him

to whom it is made ; which part payment implies

an admission of such greater sum being then due^

and a promise to pay it; and the reason why the

ejffect of such a payment is not lessened by the Act

is, that it is not a mere acknowledgment by words,

but it is coupled with a fact. The same observation

applies to the payment of interest. But if the pay-

ment of a sum of money is proved as a fact, and

not by a mere admission, there is nothing which

requires the appropriation to a particular account

to be proved by an express declaration of the party
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making it at the time, such appropriation may be

shewn by any medium of proof, and many instances

might be put of full and cogent proof of such ap-

propriation, where nothing was said at the time by

the debtor, as for example, if the day before the

debtor had called and informed the creditor that

he would, the day after, send his clerk with a spe-

cific sum, on account of the larger debt, then

described, for which the action was brought, and

should require a receipt for it, and the clerk did

pay that specific sum and took the creditor's receipt,

expressly stating the account on which it was re-

ceived, and delivered it to his employer, there

could be no doubt that such evidence would not

only be admissible, but if distinctly proved, at least

as satisfactory as a declaration accompanying the

act of payment." [After considering attentively the

reasoning here quoted, the student will be prepared

td hear, that by a recent case it has been decided,

that, as regards the evidence of payment, an admis- Evidence of

sion of payment sufiices, although not in writing,

but merely by word of mouth (c).]

The last exception to which I have to advert is Merchants-

1 . . /.I . . , „ accounts.

that ansmg out or the exception m the statute of

James the First, of accounts between merchant

and merchant. It was for a long time thought

that the effect of this clause was to take dealings

(c) Cleave v. Jones, 20 L. J. (Exch.) 238 ; 6 Exch. 573,

S. C, in Exch. Ch.

T> D
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between merchants out of the Statutes of Limi-

tation altogether, where there was an account

current between them, and to enable a merchant

to maintain an action at any time against ano-

ther merchant in respect of a debt contracted in

the course of trade, and forming an item of such

an account; and you will find this view learnedly

supported in the notes to Webber v. Tivill(d').

But the Court of Exchequer has very lately de-

cided that the exception in favour of merchants'

accounts can only be taken advantage of in an

action of account properly so called, not in an

action upon promises. That decision is Inglis v.

Haigh {e) ; and the effect of it was for some time to

render the old and almost obsolete action of ac-

count of considerable importance. This effect

has been subsequently narrowed by the case of

Cottam V. Partridge (/), which decided that an

open account between two tradesmen for goods

sold by each to the other, without any agreement

that the goods delivered on the one side shall be

considered as payment for those delivered on the

other, does not constitute such an account as con-

cerns the trade of merchandize between merchant

and merchant, within the exception of the Statute

of Limitations. " I think," said Tindal, C. J., " that

the exception is not applicable where an action of

account cannot be maintained; and I am of opin-

{d) 2 Wms. Saund. 124. (e) 8 M. & W. 769.

(/) 4 M. & Gr. 271.
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ion, that, under the circumstances of the present
case, an action of account would not lie. [His

Lordship read the 3rd section of the statute, 21
Jac. 1, c. 16,] The exception, therefore, extends
only to such accounts as concern the trade of

merchandize between merchant and merchant,

their factors or servants, and cannot apply, except

where an action of account, or an action on the

case for not accounting, would he. Is this a case

in which an action of account could be maintained ?

It is laid down in Selwyn's Nisi Prius, p. 1, 8th

edit., that, by the common law, an action of account

^or the rents and profits may be maintained by the

heir, after he has attained the age of fourteen

years, against the guardian in socage ; so, at the

common law, account will lie against a bailiff or

receiver, and, in favour of trade and commerce, by

one merchant against another. It has not been

contended, that an action of account will lie in

every case where there have been sales of goods

between tradesmen, but only where there are

mutual accounts, and an agreement has been come

to that the one shall be set off against the other,

and the balance alone is claimed by the party in

whose favour it is found; for otherwise the case

could not be distinguished from the ordinary one

of goods sold and delivered, with a claim of set off

of a similar description."

[There are a few other rules applicable alike to Euiesof con-

every species of contract, and which it is convenient

dd2
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to notice in a work treating like this of the general

principles of the law of contracts. These are the

rules according to which contracts are construed

in Courts of justice, and the student will probably

find them deserving of much interest when he ob-

serves that they are not merely conventional rules

of law, but are the canons by which all writings of

every description are construed, and by which thei

meaning and intention of men is ascertained (g),

when that meaning and intention 'are indicated not

by their words or writings only, but by their ac-

tions and conduct. It is obviously of the utmost

importance that these rules of construction should

be applied with consistency, and, indeed, as far as

Construction practicable, with uniformity. In order to secure

fnarramentfor the attainment of these objects, the construction
Judge.

^£ g^lj written instruments belongs to the Judges,

who may reasonably be expected to apply with

uniformity the rules with which they are by study

and experience familiar, and not to the jxu"y whose

habits of mind and experience are necessarily dif-

ferent and various, and who, in many cases not

being familiar with the rules, and in all cases prac-

tically unacquainted with their application, cannot

reasonably be expected to apply them with uni-

formity. " The construction of all written instru-

ments," said the Court of Exchequer in giving

(t/) Doe d. Hiscocks v. Hiscocks, 5 M. & W. 363; ante, p.

31.
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judgment in the case of Nielson v. Harford {h),

" belongs to the Court alone, whose duty it is to

construe all such instruments as §oon as the true

meaning of the words in which they are couched,

and the surrounding circumstances, if any, have

been ascertained as facts by the jury ; and it is the

duty of the jury to take the construction from the

Court, either absolutely, if there be no words to be

construed as words of art or phrases used in com-

merce, and no surrounding circumstances to be

ascertained; or conditionally, when those words or

circumstances are necessarily referred to them.

Unless this were so, there would be no certainty in

the law ; for a misconstruction by the Court is the

proper subject (by means of a bill of exceptions)

of redress in a Court of error ; but a misconstruc-

tion by the jury cannot be set right at all effectu-

ally." A very good example of what is here said

by the Court of Exchequer, as well as of the rules

of construction which the Judges apply, is fur-

nished in the case of Simpson v. Margitson {i);

where the plaintiff, an auctioneer, had been em-

ployed to sell an estate upon the terms of a letter

from the defendant to him, which contained these

words, "the terms upon which the sale of the

North Cove estates is offered to you are 11. per

cent, upon the purchase money; that to include

every expense, and to be paid, if sold by auction

(h) 8 M. & W. 823. See Smith v. Thompson, 8 C. B. 44.

(i) 11 a B. 23.
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or within two months after. Half per cent, if not

sold at auction, or within two months after, upon

a reserved price." The defendant contended, that

month in teinporal matters meant lunar month;

unless either from the context or from the usage

in a trade, business, or place, it is made to appear

that the parties intended another meaning; and

nothing of the sort appearing in that case, that it

was the duty of the Judge to have constrvied the

contract and decided ag9.inst the plaintiff, " If the

context," said the Court, " shews that calendar

months were intended, the Judge may adopt that

construction (A). If the surrounding circumstances

at the time when the instrument was made shew

that the parties intended to use the word not in its

primary or strict sense, but in some secondary

nieaning, the Judge may construe it from such cir-

cumstances according to the intention of the pair-

when for ties (1). If there is evidence that the word was

used in a sense peculiar to a trade, business, or

place, the jury must say whether the parties used

it in that peculiar sense (?w).. If the meaning of a

word depends upon the usage of the place where

anything under the instrument is to be done, evi-

(k) Lang v. Gale, 1 M. & M. & W. 511; BecJcford v.

Sel. Ill; Regina v. Ohawton, 1 Crutwell, 1 M. & R. 187.

Q. B. 247. (m) Smith v. IVihon, 3 B. &
{I) Goldshede v. Swan, 1 Ad. 728; Grant v. Maddox,

Exeh. 154; Waller y . Hunter, 15 M. & W. 737; Jolly v.

2 C.B. 324; Bacon's Maxims, Young, 1 Esp. 186.

Reg. 10; Mallan v. May, 13

Jury,
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dence of such usage must be left to the jury (w).

Also, the jury may have to give the meaning of

some technical words. But the present is not

within either of the above principles ; nor can we
find any authority for saying that the conduct of

the parties to a written contract is alone admissible

evidence to withdraw the construction of a word

therein of a settled primary meaning from the

Judge and to transfer it to the jury.

[It would have appeared needless to remark that immaterial

,1 • i 1 , ,1 T r whether under
the same sense is to be put upon the words of a seal or not.

contract in an instrument under seal, as would be

put upon the same words in any instrument not

under seal, if the question had not actually been

raised in argument ; for the same intention will be

expressed by the same words in a contract in

writing, whether with or without seal. Nor can it or in what

signify in what Court the instrument is construed ; writing is

for the question, what is the meaning of the con-

tract, cannot be affected by the question, what is to

be the consequence of the contract, or what the

remedy for the breach, or by any other matter in

which the practice of the Courts may differ. The

rule of construction, therefore, must be the same,

whether in a civil or a criminal Court, or whether

in a Court of law or equity.

[In the first place, it is the most important of all whole ogrce-..... ment to be

the rules of construction, that the whole oi the considered.

(n) Robertson v. Jackson, 2 11 CI. & F. 45. See Hitchin

C. B. 412; Bourne v. Gatliff, v. Groom, 5 C. B. 515.
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agreement is to be considered. This is so reason-

able and clear, that no explanation is required of

it ; for obviously it cannot be the intention of the

parties to an agreement, with stipulations or quali-

fications, that some of them should be altogether

disregarded, and a part of the agi-eement magnified

into an equality with the whple ; but on the con-

trary, such a meaning is to be given to particular

parts as will, without violence to the words, be

consistent with all the rest, and with the evident

object and intention of the contracting parties.

The few strong expressions used by Lord Tenter-

den, in the case of Doe d. Bywater v. Brandling (o),

as to the mode of construing Acts of Parliament,

are equally applicable to the mode of construing

contracts; and their reasonableness will appear

from the mere enunciation of them :
—" We are to

look not only at the language of the preamble or

of any particular clause, but at the language of the

whole Act ; and if we find in the preamble or in

any particular clause, an expression not so large

and extensive in its import as those used in other

parts of the Act, and upon a view of the whole

Act we can collect from the more large and ex-

tensive expressions used in other parts the real

intention of the Legislature, it is our duty to give

eflFect to the larger expressions, notwithstanding

the phrases of less extensive import in the pre-

amble or in any particular clause." In like man-

Co) 7 B. & C. 660.
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ner general words may be restrained by the re-

cital, where it is evident from the whole agree-

ment that they were intended to apply to the mat-

ter recited. Thus, a deed recited that disputes

were subsisting between Simons and Johnson,

about which actions at law had been brought, and

that it had been agreed, in order to put an end

thereto, that each of them should execute a release

of all actions and causes of action, claims, and de-

mands which each of them then had or might claim

by reason of anything whatsoever. " I cannot read

this," said Lord Tenterden, " without seeing that

the release which follows was intended to apply to

the matter recited, namely, the actions then de-

pending, and that the object was to put an end to

theni. The generality of the language was there-

fore to be confined by the recital " (/>).

[An important instance of this rule is, that words

where general words follow others of more parti- geMri^

cular meaning, they are to be construed as appli-

cable to things ejusdem generis with the former

particular words {q). Thus, an action was brought

upon a policy of insurance in the ordinary form,

wherein the perils which the insurers were to bear

are stated to be "of the sea, men-of-war, fire, ene-

mies, pirates, rovers, thieves, jettisons, letters of

{p) Simons v. Johnson, 3 B. 22 L.J. (Exch.) 329; 8 Exch.

& Ad. 175; Payler v. Homer- 739, S. C; Jones \ . Nicholson,

sAom, 4 M. & Sel. 423. 23 L. J. (Exch.) 330; 10

(?) Cullen V. Butler, 5 M. Exch. 28, S. C.

& Sel. 461 ; Naylor v. Palmer,
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mart and countermart, surprisals, takings at sea,

arrests, restraints, and detainments of all kings,

princes, and people, of what nation, condition, or

quality soever, barratry of the master and mari-

ners, and of all other perils, losses, and misfortunes

that have or shall come to the hurt, detriment or da-

mage of the said goods and merchandize, and ship,

&c., or any part thereof." The facts ofthe case were,

that the ship and goods had been sunk at sea by

another, and friendly, vessel firing upon her, mis-

taking her for an enemy ; and the question was,

whether the injury was within the general words

with which the perils enumerated were concluded.

The Court decided that the assured was entitled to

recover, as the loss was of the same kind as the

perils expressly mentioned, and was, therefore,

within the general terms. The Court of Queen's

Bench, whose judgment was delivered by Lord

Ellenborough, considered, in opposition to an argu-

ment on the part of the plaintiff, that it was a loss

by perils of the sea, merely because it happened

there, that all the other causes of loss specified in

the pohcy were upon that ground equally entitled so

to be considered, and it would be unnecessary ever

to assign any other cause of loss than a loss by

perils of the sea ; but, the Court continued, as that

has not been the understanding and practice on

the subject hitherto, and inasmuch as the very in-

sertion of the general or sweeping words, as they

are called, in the policy after the special words
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imports that the special words were not understood

to include all perils happening on the sea, but that

some more general words were required to be

added in order to extend the responsibility of the

underwriters unequivocally to other risks not in-

cluded within the proper scope of any of these

enumerated perils, "I shall think it necessary,"

said Lord Ellenborough, " only to advert shortly to

some of the reasons upon which we think that the

general words thus inserted comprehend a loss of

this nature. The extent and meaning of the gene-

ral words have not yet been the immediate subject

of any judicial construction in our Courts of law.

As they must, however, be considered as intro-

duced into the policy in furtherance of the objects

of marine insurance, and may have the eifect of

extending a reasonable indemnity to many cases

not distinctly covered by the special words, they

are entitled to be considered as material and opera-

tive words, and to have the due effect assigned to

them in the construction of this instrmnent ; which

will be done by allowing them to comprehend and

cover other cases of marine damage of the like

kind with those which are specially enumerated

and occasioned by similar cases."

[Another very clear example (r) of the same rule

is afforded by a case where a ship, loaded with

corn, being forced by stress of weather into Elly

(r) Neshitt v. Lushington, 4 T. R. 783 ; Glaholm v. Hays, 2

M. & Gr. -257.
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harbour, in Ireland, and there happening to be a

great scarcity of corn there at the time, the people

came on board the ship in a tumultuous manner,

took the government of her, and suffered her to

drive on rocks, where she was stranded. The

question was, whether she was detained by peo-

ple as in the policy above mentioned. " The

word people," said Mr. Justice Buller, "in the

policy means the supreme power, the power of the

country, whatever it may be. This appears clear

from another part of the policy; for when the un-

derwriters insure against the wrongful acts of in-

dividuals, they describe them by the names of

pirates, rogues, thieves ; then, having stated all the

individual persons against whose acts they engage,

they mention other risks, those occasioned by the

acts of kings, princes, and people of what nation,

condition, or quality soever. These words, there-

fore, must apply to nations in their collective ca-

pacity."

Place, time, [It is obvious, that, if the whole of the agreement
subject-

.

matter, &c., to IS to be Considered, the place where it was made,
be considered. .. - ii-

the time when, the object of the parties, and the

department of science or art, trade or commerce,

to which the subject-matter of it belongs, must be

regarded; for, otherwise, the meaning of words

which have peculiar acceptations at difierent times

and places, and in relation to different subject

Words to be matters, cannot be accurately understood. But
understood m

_

•'

their ordinary bearing in mind these observations as to the pecu-
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liar meaning which words sometimes bear, and to

the context of the whole contract, the usual and
proper mode of understanding words is according to

their ordinary sense and meaning. Of this mode,

the case of Barton v. Fitzgerald (s) is a strong in-

stance. In this case the defendant by deed, reciting

a lease which by sevefal assignments had come to

him, and that the plaintiff had contracted for the

absolute purchase of the premises, assigned them to

the plaintiff for the residue of the term in as ample

a manner as he held the same, and covenanted

that it was a good and subsisting lease, valid in

law, and not forfeited or otherwise determined or

become void or voidable ; the fault was, that the

original lease was for ten years determinable on a

life which fell before the ten years expired, but

after this assignment to the plaintiff. And the

Court held, that the plain and absolute terms of

the covenant must have their full meaning, and

that consequently it had been broken by the de-

fendant ; although there was another covenant

against incumbrances confined to such as were

created by the defendant, and those who might

claim under him, and a covenant for quiet enjoy-

ment restrained in the same manner (t). Another

instructive instance of the rule of giving to each

word its ordinary and popular meaning as evi-

dently affected by the context or circumstances

(s) 15 East, 530.

if) See Worthington v. Warrington, 5 C. B. 635.



414 CONSTRUCTION.

before mentioned, is furnished by the case of

Lord Dormer v. Knight (u), in which a deed had

been executed by the defendant, granting an

annuity for the use of his wife; provided that, if

she should associate, continue to keep company

with, or cohabit, or criminally correspond with a

person named, the annuity should cease. It

was held, that all intercourse, however innocent,

was prohibited, " The words of the deed," said the

Court, " are as general as can be, and go much
further than the exclusion of criminal cohabita-

tion. The intention was to put a stop to all

intercourse whatever between these two persons.

The receiving a person's visits whenever he

chooses to call, is associating vdth him. The

parties have chosen to express themselves in these

terms, and the words must receive their common
meaning and acceptation." In like manner, where

a warrant of attorney had been given to the plaintiff

by the defendant, but it was agreed not to enter

up judgment upon it unless the defendant should

dispose of his business, or become bankrupt or

insolvent, it was held, that the latter words meant

a: general inabihty to pay his debts, and not merely

his having recourse to the protection of the

Insolvent Courts (x).

[But a very little consideration will shew that the

(«) 1 Taunt. 417.

(a) Biddlecombe v. Bond, 4 Ad. & E. 332.
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rule of understanding the words and sentences in

their ordinary meaning, when it is not restrained

by the context, is perfectly consistent with the

inile that the whole context is to be considered

;

which is, indeed, the just rule of interpretation,

and is very conveniently couched in the ancient

maxim of the law. Ex antecedentibus et conse-

quentibus fit optima interpretatio {y).

[These are the principal rules for the construc-

tion of contracts. There are others, less general,

which are sometimes referred to. They will be

found very clearly treated of in Broom's Maxims,

2nd edition ; and both these, and the more general

rules which it has been attempted to illustrate in

this volume, are explained at large in Sheppard's

Touchstone ; in which book, indeed, many of the

topics treated of in these Lectures will be found

explained in the most scientific and masterly

manner.]

iy) 1 Shep. Touch. 87; Coles v. Hulme, 8 B. & C. 568,
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A.

ACCOUNT (ACTION OF), where it lies, 375.

ACKNOWLEDGMENT. See Statute of Limitations.

ACTION. See Account ; Assumpsit ; Covenant ; Debt.

right of, how affected by Statute of Frauds, 65.

by and against Public Companies. See Public Company.

by and against Shareholders. See Public Company.

on Contracts by Married Women dum solce brought by

Husbands, 234.

by and against Principals. See Peincipal.

by Infants. See Pabties to Contracts.

ADEQUACY OF CONSIDERATION, 92, 134.

AGENT. See Factoes and Beokees; Peincipal.

remunerated and un-remunerated, 105.

contracts by, 297.

who may appoint, 298.

who may be, 299.

under Statute of Frauds, 301.

how appointed, 303.

where principal bound by, 304.

excess of authority by, 305.

particular and general, 305.

principal, how bound by each, 311.

rule as to general agents, 311, 312.

principal bound by contract made according to usage, 316.

E E
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AG'ENT—continued.

ratified agency, 320.

notice of limitation and revocation of his authority,

322.

where agent contracts as principal, 325.

wives contract for their husbands. See Husbands.

AGREEMENTS. See Statute of Feauds.

ALIEN ENEMY, 148.

ALIENS. See Paeties to Conteacts.

AMBIGUITY, patent and latent, 30.

APOTHECARIES ACT, 148.

ASSENT TO TERMS OF CONTRACT MUST BE MU-
TUAL, 80.

ASSIGNABLE CONTRACTS, 198.

when contract assignable, 21.

ASSIGNEE.
of lease may sue, when, 21.

of reversion may sue, "when, 21.

ASSUMPSIT, action of, where it lies, 374.

B.

BARGAIN AND SALE, 12.

BELKNAP'S (LADY) CASE, 237.

BETS, 169.

BILLS OF EXCHANGE AND NOTES, consideration of,

97, 199.

where void in hands of innocent indorsee, 201.

given to married women, 234.

BROKERS, 348.
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CHAMPERTY AND MAINTENANCE, 146.

CHARGES ILLEGAL ON BENEFICES, 194.

CHATTELS, contracts for, under Statute of Frauds. See Sta-

tute OF Frauds.

CHOSE IN ACTION,
not assignable, 21.

except sometimes, when between landlord and tenant,

21.

COHABITATION, contract for, 123.

COMMON LAW, jurisdiction of, 1.

CONSIDERATION, definitions of, 90.

not necessary to deed, 11.

except xmder Statute of TJsea, 12.

or in restraint of trade, 1 2.

evidence of, in guaranty, 5G.

mutuality of, 80.

in deeds, 82.

in simple contracts, 87.

in bills of exchange and promissory notes, 97, 199.

must move from promisee, 91.

adequacy of, 92, 134.

sufficiency of, 96.

forbearance of suit, 99.

intrusting another, 104.

where one does what another is compellable to do, 107.

compulsory payment, 111.

indemnities, 111.

where subsequently ratified, 113.

moral consideration, 116.

illegal, 13, 121.

what is, ih.

immoral, 13, 122.

libeUous, 123.

contravening public policy, 124, 149,

E E 2
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CONSIDERATION—cow^mweaf.

corrupt bargains, 123.

champerty and maintenance, 146.

in restraint of trade, 124.

must be reasonable, 128.

in restraint of marriage, 135.

tending to separation, 136.

marriage brocage contracts, 137.

obstructing course of justice, 141.

compromising misdemeanors, 143.

inconsistent -with public duty, 145.

illegal indemnity, 14-5.

executed, 109.

must be supported by previous request, 109.

wtere request is implied. 111.

promise, 112.

request implied from subsequent adoption, 113.

goods supplied to children, 114.

vohmtary performance of acts, compulsory on others,

114.

subsequent presumptions of law, 115.

where law implies no consideration, and there is an

express promise, 116.

where promise differs from that implied by law, 119.

promise to repay the voluntary discharge of a moral

obligation, 116.

moral, only nudum pactum promise to perform, 116.

See Pbomise.

CONSIDERATION OF PROMISES.
of promises made to the debtor to pay his debt, 84.

maxim of nudum pactum, 87.

reason of the rule, 88.

what a consideration must be, 90.

general definition, ib.

must move from promisee, 91.

adequacy of the consideration, 92.

bills of exchange are exceptions to the rule, 97.
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CONSIDERATION" OF PROMISES—cowimwd
forbearance to sue a consideration, 99.

secus, if no cause of action, 102.

doubtful claim, 103.

trust a consideration, 104.

remunerated and unremunerated agents, 105.

where one man is compelled to do wbat anothei-. ought

to have done, 107.

CONSTRUCTION.
of contracts, &c., 31, 404.

of statutes ejiisdem generis, 182.

CONTRACTS. See Parties to Conteacts.

common law as to, 1.

written, cannot be varied by parol evidence, 28

where parol evidence applies to subsequent variations, 29.

patent and latent ambiguities, 30.

what is a patent ambiguity, ih.

latent ambiguity, ih.

usage and customary incidents, 34.

terms used by a class of persons, 36.

by deed, the consideration of, 82.

CONTRACTS, SIMPLE.
proof of written contracts, 27.

points applying to all, 80.

CONTRACTS IN RESTRAINT OF TRADE, 12.

by deed, 5.

consideration of, 82.

illegal. See Illegal Contracts.

with infants, binding on those who contract with them,

231.

fraudulent. See Fraud.

of record, 3.

simple. See Simple Contracts, 26.

verbal and written, difference between, 26.
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CONTRACTS IN RESTEAINT OF TRADE—continued.

proof of -written contracts, 27.

Wigram's Treatise as to parol evidence applied to wills,

27.

cannot be altered, &c., by parol, 28.

CORPORATIONS AGGREGATE, 257.

contract by seal, 258.

exceptions, 260.

COURTS AT WESTMINSTER CONSULTING EACH
OTHER, 235.

COVENANT, action of, where it Ues, 374.

to stand seised, 12.

COVENANTS.
legal and illegal, 16.

when assignable, 21.

CREDIT, representations of, 57.

CUSTOM MAY EXPLAIN WRITTEN CONTRACT, 34.

D.

DEBT, ACTION OF, 374.

DECEASED PERSON.
simple contract creditors, remedy against real estate,

of, 23.

DEED.
must be written, 5.

need not be signed, 5.

must be sealed and delivered, 6,

to whom delivered, 7.

illegality of consideration, 1 3.

legal and illegal, 1 6.

not got rid of by parol, 20.

when contract by, assignable, 21.

does not require consideration, 11, 82,

except under Statute of Uses, 1 2.

or in restraint of trade, 12.
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DEED

—

contimted.

charges heir, 22.

charges devisee, 23.

creditors by, priority over those by simple contract, 24.

effect on heirs in charging them, 22.

estoppel, 16.

to whom to be delivered, 7.

escrow, 8.

poll and indenture, 9

.

merger, 19.

remedies on contracts by, 24.

DELIVERY OF DEED.
to whom, 7.

conditional, 8.

DEMISES OF LAND, 66.

DEVISEE CHARGED BY DEED, 23.

DOCUMENTS READ TOGETHER. See Statute of

Frauds.

DORMANT PARTNERS. See Partners.

E.

ESCHEATS, for want of heirs, assets, 23.

ESCROW, 8.

ESTOPPEL, 16.

EVIDENCE.
of written contracts, 27.

ambiguities patent, 30.

latent, 30.

of payment to satisfy Statute of Limitations, 401.

verbal, inadmissible to supply consideration, 40.

EXECUTED CONSIDERATION. See Considekation

Executed.
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FACTORS ACT, "353.

FACTORS AND BROKERS, 348.

FELONS cannot enforce contracts, 257.

FORBEARANCE OF SUIT, 99.

FRAUD.
actions for fraudulent misrepresentations of credit, 57.

wliat amounts to, in law, 161.

is moral fraud essential to legal fraud ? 152.

where there is fraudulent concealment, 151.

FRAUDS, STATUTE OF. See Statute of Fkauds.

G.

GAMES AND GAMING, 162.

wagers on games, 169.

bets not on games, 169.

GUARANTEES, 49.

H.

HEIR boimd by deed, 22.

HORSE RACES, 163.

HUSBAND.
may sue on debts due to wife. See Parties to Con-

TBACTS.

agency of wife for, 354.

how far liable for wife's debts, 354.

for necessaries only, 358.

what are necessaries, 358, 364.
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HUSBAND—continued.

where husband has forbidden contract, 361.

during separation, 362.

where allowance to wife, 363.

ILLEGAL CONTRACTS, 121. See Consideration.

two sorts of illegality, 122.

contracts illegal at common law, 122.

immoral contracts, 123.

contracts contravening puVjlic policy, 124.

contracts in restraint of trade, 124.

partial restraints of trade are legal, 125.

but they must be reasonable, 128.

must be founded on consideration, 1 33.

adequacy of consideration, 1 34.

contracts in restraint of maxTiage, 135.

contracts tending to separation, 136.

marriage brocage contracts, 137.

contracts obstructing the course of justice, 141.

indictments for some misdemeanors may be compro-

mised, 143.

inconsistent with public duties, 145.

maintenance and champerty, 146.

contravening objects of Legislature, 147.

apothecaries Act, 148.

alien enemies, 148.

policy of the law, 149.

fratid, 151.

contracts illegal by statute, 152.

a penalty implies a prohibition, 153.

revenue Acts, 154.

usury, 155.

illegalities merely incidental to contracts do not avoid

them, 156.

similar cases of illegality at common law, 159.

gaming, 162.
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ILLEGAL COl^TRACTB—continued.

horse-races, 163.

forfeiture of horses, 1 65.

bets on, 168.

bets, 169.

wagers, new statute as to, 169.

bills and notes tainted by illegality, 171— 199.

wager policies, 172.

stock jobbing act, 176.

Lord's day act, 181.

rule for oonstniing statutes ejusdem generis, 182.

illegal measures, 195.

assignable contracts, 198.

bUls of exchange given for illegal considerations, 199.

fraudulent. See Fraud.

Sunday sales, 184.

sinxony, 186.

resignation bonds, 189.

charges on benefices, 194.

illegal measure, 195.

illegal insurance, 197.

money paid on, 202—204.

cases in which money paid on illegal contracts may be

recovered, 204.

stakeholder, 208.

INDEMNITY, ILLEGAL, 145.

INDENTUEES, 10.

INDICTMENT,
compromise of, 143.

INFANTS. iSee Parties to Contracts.

cannot trade, 220.

actions on contracts by, 225.

partnership by, 225.

statement of an account by, 222.



INDEX. 427

INFANTS

—

contmued.

ratification of their promises, 78.

goods supplied to, 212.

INSANE PERSONS, contracts by. See Parties to Con-

tracts.

INSURANCE.
contract of, must be -written, 79.

contract of, illegal, unless insiired interested, 197.

INTOXICATED PERSONS, contracts by. See Parties to

Contracts.

JOINT STOCK COMPANIES, 265.

natiire of, -without act, 268.

joint stock, ib.

common law prevails, -where not excluded by agreement,

269.

members suing each other, 271.

transferring shares, ib.

company not completed, 272.

JURISDICTION.
of common law Courts, 1.

JUSTICE.
contracts obstructing administration of, 141.

LAND.
contracts of sale for, 59.

what is an interest in, 60.

LATENT AMBIGUITY. See Evidence.
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LIBEL.
contract to indemnify for, 123.

LIMITATIONS. iSee Statute of Limitations.

LORD'S DAY.
sales on, 181.

M.

MAINTENANCE AND CHAMPERTY, 146.

MARRIAGE.
agreements in consideration of, 59.

restraint of, 135.

MARRIED WOMEN.
contracts by. See Parties to Contracts ; Right op

Action.

MEASURES ILLEGAL, 195.

MEMORANDUM. See Statute op Frauds.

MERCHANTS' ACCOUNTS. See Statute op Limitations.

MERGER, 19.

MISDEMEANOR.
compromise of indictment for, 143.

MISREPRESENTATIONS.
fraudulent action for, 57.

N.

NOTES. See Bills of Exchange,

NUDUM PACTUM, 87.
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o.

OUTLAWS. See Parties to Actions ; Statute of I^imita-

TIONS.

P.

PAROL.
matter in, cannot get rid of deed, 20.

cannot vaiy written contract, 28.

may be shewn by, tbat written contract is subsequently

varied, 29.

PARTIES TO CONTRACTS.

personal inability to contract, 211.

infant partially disabled from contracting, 212.

cannot trade, 220.

cannot bind himself by a bill, 222.

nor by stating an account, ib.

reason why an infant may not trade, 224.

not bound by contract not beneficial, 225.

actions cannot be maintained against infant on

his contracts, ih.

shareholder liable to call, 228.

ratification after full age, 229.

persons who contract with infants are bound by

their contract, 231.

married woman, 232.

before marriage, 232.

during coverture, 235.

when husband civilly dead, 236.

custom of London, 237.

right of action during marriage, 234.

when bill of exchange has been given to the wife

dum sola, ib.

the husband may avail himself of contracts made

by his wife during coverture, 238.
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PARTIES TO OOH^THACTS,—continued.
so also of bonds and notes payable to her, 239.

wbat is a sufficient reduction into possession, 241.

insane persons, 244.

when fair contracts with a lunatic are held valid,

245.

intoxicated persons, 250.

where intoxication caused by themselves, 251.

where the intoxication was the result of stra-

tagem, 250.

aliens, 253.

alien friends, 254.

rules whereby they may sue in English Courts, 254.

alien enemies, 256.

outlaws and felons cannot enforce contracts, 257.

corporations, 257.

must contract by seal, 258.

exceptions, 260.

agents. See Agents.

public companies, 265. See Public Companies.

PARTNERS.
liability of, 337.

credit may be limited to one partner, 340.

cause of action ra.ust accrue during partnership, 345.

dormant, 345.

nominal, 346.

notice of retirement of, ib.

dissolution of partnership, notice of, ib.

fraudulent contracts by, how far binding on others of

the firm, 348.

accepting bUls, 347.

in public companies. See Public Company.

PARTNERSHIP.
dissolution of, 346.

PATENT ambiguity. See Evidence.

PENALTY,
implies a prohibition, 153.
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POLICIES OF INSURANCE, 172.

POLICY OF THE LAW, 146^149.

PRESUMPTION OF LEGALITY, 209.

PRINCIPAL AND AGENT. See Agent, 297.

where he is known, liability of, 324.

where agent contracts as principal, 325.

option to charge, where discovered, 329.

where state of accounts would be altered, 334.

PROMISE, 118.

ratification of, by infants, 78.

to take case out of Statute of Limitations. See Statute

OP Limitations.

PROMISSORY NOTES. See Bills of Exchange.

PUBLIC COMPANY.
shares in, not within Statute of Frauds, 74.

contracts by, 265.

statutes regulating, 2(i7.

nature of, 268.

common law prevails when not excluded by agreement,

269.

members suing each other, 271.

transferring shares, ib.

company not completed, 272.

person may become liable as purchaser by acquiescence,

27.^

provisional committee, 276.

Act for registering, 277.

mode of establishment, 278.

shareholders, 280.

transfer of shares, 281.

how member rendered liable, 282.

liability of shareholders, 294.

PUBLIC POLICY, 123, 147, 149.
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RACING, 163.

RATIFICATION
of promises by infants, 78.

RECEIPT.
not an estojjpel, 1 6.

RECORD.
contracts of, 3.

incidents of, 4.

how an obligation by record may be discharged, 4.

recovery upon, 373.

RECOGNIZANCES, 3.

REDUCTION
into possession by husband of wife's property, 241.

RELEASE OF OBLIGATION BY RECORD, 4.

REMEDIES by which contracts may be enforced, 366.

mandamus, 367.

on contract by deed, 374.

scire facias, 373.

debt, 374.

covenant, 374.

assumpsit, 374.

account, 375.

REQUESTS.
express, 109.

implied, 111.

RESIGNATION BONDS, 189.

RESTRAINT OF TRADE, CONTRACTS IN, 124.

must be reasonable, 128.

founded on consideration, 133.

adequacy of consideration, 134.

RESTRAINT OF MARRIAGE, 135.
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SALE OF LANDS or GOODS. See Statute op Frauds.

SALES ON SUNDAYS, 181.

SCIRE FACIAS, WRIT OF, lies on record, 373.

SEAL to deeds, 6.

contracts under, 3.

SEDUCTION, contracts for, 123.

SERVANTS, agreements for hiring for a year, 70.

SHARES, SALE OF. See Public Company.

SIGNATURE.
to deeds not necessary, 5.

to agreements under Statute of Frauds. See Statute

OF Frauds.

SIMONY, 186.

SIMPLE CONTRACTS, 26.

creditors by, remedies against real estate, 23.

SJ^ECIFIC PERFORMANCE, 367.

STAKEHOLDER, 208.

STATUTE OF FRAUDS, 37.

does not require deed to be signed, 5.

its authors and objects, 37.

4th section, 39.

consideration must be stated, 40.

contained in several writings, 43.

signature of party to be charged, 45.

effects of noncompliance with the statute, 46.

promises by executors and administrators, 48.

guarantees, J:9.

the person whose debt is guaranteed must remain

liable, 49.

the debt must subsist and continue, 50.

F F
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STATUTE OF FUAUBS—continued.

where a new consideration arises, 51.

the promise is to be made to the creditor, 52.

consideration must appear, 53.

need not be in express terms, 53.

verbal evidence cannot stipply consideration, 56.

actions for fraudident misrepresentations, 57.

Lord Tenterden's Act, 9 Geo. 4, c. 14, 58.

misrepresentations of credit, 58.

agreements in consideration of marriage, 59.

contracts for sale of lands, 59.

what is a contract concerning land, 60.

the statute affects the right of action only, 65.

parol demise of land, 66.

agreement for interest in land, 66.

contracts not to be performed within a yesir, 68.

yearly hirings, 70.

where one side of contract performed, 71.

sale of goods of value of 101. (Sect. 17), 73.

chattels, not in esse, 75.

9 Geo. 4, c. 14, s. 7, 75.

signature of agent, 75.

several documents may be read together, 76.

contracts may be rescinded by parol, 77.

STATUTE OF LIMITATIONS,
policy of, 376.

promises to pay debts barred by, 79.

writ of scire facias, 377.

for debt on deed, 378.

for covenant, 381.

when time runs from, 379, 382.

for debt, 384.

for assumpsit, 384.

exceptions, 385.

as to infants, 385.

married women, insane, &c., 385.

outlaws, 386.

persons beyond seas, 386.
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STATUTE OF LIMITATIONS—cowemwed
acknowledgment by writing, 389.

promises to pay, 391.

where conditional promise, 392.

where condition is performed, 394.

acknowledgment by payment of principal or

interest, 396.

evidence of payment, 401.

merchants' accounts, 401.

STATUTE OF USES.
deeds under, require consideration, 12.

STATUTES EJUSDEM GENERIS,
construction of, 182.

STATUTES MJEECHANT, 3.

STATUTES STAPLE, 3.

STOCK JOBBING ACT, 176.

SUNDAY SALES, 181.

TRADE. See Restraints op Teade.

TRANSFER OF SHARES. See Public Company.

U.

USAGE may explain written contracts, 34.

USURY, contracts void by, 159.

VERBAL CONTRACTS. See Contracts.

F F 2
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w.

WAGER POLICIES, 172.

WAGERS, 169.

WIGRAM," Sir J., Treatise on Extrinsic Evidence in Inter-

pretation of Wills, 27.

WIVES.
contracting alone, 236.

husbands take benefit and liability of their contracts,

when, 232.

agency of, for their husbands. See Husbands.

WORDS EJUSDEM GENERIS, 409.

WRITING.
how proved, 27.

cannot be varied by parol, 28.

may be shewn by parol to have been varied after-

wards, 29.

maybe explained by custom, 34.

misrepresentation of credit, fraudulent, no action for,

unless in writing, 57. See Statute of Fkauds.

contracts requiring, 78, 79.

FINIS.










