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"VI. The computation of earnings and land pro-

ceeds for the purpose of adjusting the amount of the

preferential dividend shall be made annually on the

31st of December and the dividend shall be declared

at or before the annual meeting in the following April.

"VII. On any dissolution of the Company the pre-

itrred stock shall be refunded in full before anything

is refunded to the common stock.

"VIII. No sale, disposition incumbrance or lease

of the railroad or any part of it nor any mortgage or

issue of bonds except the first mortgage bonds at the

rate of $20,000 a mile hereinbefore specified nor any

operating, traffic or running contract in the nature of

a lease or which shall transfer the management or opera-

tion of the road or any part of it to another Company

nor any consolidation with another Company nor any

lease of the railroad of another Company nor any guar-

antee or assumption of the liabilities of any other Com-

pany for bonds coupons dividends or otherwise nor any

supplemental articles of incorporation of the Company

nor any increase of the preferred or common stock shall

be made or be valid without the consent of an absolute

majority in amount of all the preferred stock actually

issued and outstanding nor shall the Pacific Extension

be undertaking without such consent.

"IX. The dividends on the preferred stock for the

year 1881 and 1882 not exceeding eight per cent in all

may be paid in scrip convertible into preferred stock
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instead of in cash." And whereas ^y a Deed of Trust

dated the second daj^ of June 1881 said Company did

grant and convey all an singular its railroad, lands and

other property present and future to Henry Villard,

Robert Davis Peebles and Charles Edward Brether-

ton their heirs, assigns and legal successors as trustees

(subject however, to the prior lien created by the said

Deed of Mortgage and Trust of June First 1881) to

secure the performance of the conditions upon which

said preferred stock was subscribed and issued.

And whereas the said George Henry Hopkins and

Patrick Buchan two of the parties of the third part

hereto have been duly substituted in the place of Henry

Villard and Charles Edward Bretherton and are together

with said Robert Davies Peebles the present trustee

under said Deed of Trust of June second 1881.

And whereas The said Company is at present en-

gaged in the construction of the southern extension of

its railroad to a junction with the Central Pacific Rail-

road at or near the boundary line between Oregon and

California and Proposes to complete its railroad from

Corvallis to Junction and from a point at or near For-

est Grove to tide water at or near Astoria.

And whereas It has been ascertained from the Esti-

mates of the Engineers engaged in the survey location

and construction of the proposed extensions of the said

railroad that the amount of $20,000. for each mile of

railroad now or hereafter constructed and being actually

constructed at the time of issue to which the issue of
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said First Mortgage Bonds is limited by the conditions

of said Deed of Mortgage and Trust will not be suffi-

cient to construct and complete said proposed exten-

sions.

And Whereas The Holders of an absolute majority

in amount of all the preferred stock actually issued out-

standing have authorized and consented to the creation

and execution of second Mortgage Bonds of said Com-

pany of the description and on the terms and conditions

hereinafter expressed and the creation and execution

of these presents and have authorized and directed the

said Robert Davie Peebles, George Henry Hopkinson

and Patrick Buchan as Trustees of the said Deed of

Trust of June second 1881 to join in and execute the

said Second Mortgage for the purpose of postponing

the lien of the said Deed of Trust of June second 1881

to the lien or charge created or intended to be created

by these presents.

And whereas The Company in accordance therewith

has resolved to make an issue of Second Mortgage Bonds

as hereinafter described to be limited to the rate of

$10,000. for each mile of railroad now or hereafter con-

structed as hereinafter specified and actually construct-

ed at the time of issue and which bonds an amount equal

to $10,000 per mile for each mile of road now construct-

ed shall be now issued the remainder as the construc-

tion of said railroad progresses and to secure the pay-

ment of said bonds and interest thereon in the manner

herein provided.
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And whereas said bonds intended to be secured by

these presents together with the coupons annexed there-

to and the certificate of the Trustees thereon have been

prepared and are numbered consecutively from number

one onwards and dated the second day of April 1883

and are in form following that is to say

:

United States of America, State of Oregon, Ore-

gon and California Railroad Company of Portland

Oregon.

Second Mortgage seven per Cent Gold Bond

Amount limited to $10,000 per mile of constructed Road.

$1000. NoOOOO $1,000.

The Oregon and California Railroad Company for

value received hereby binds itself to pay to the bearer

at the office of the Company in the City of New York

on the first day of April A D 1933 the sum of one thou-

sand dollars in United States gold coin of the present

standard and to pay in the meantime interest thereon in

like gold, coin at the rate of seven per centum per an-

num half yearly on the first days of April and October

in each year free of tax upon presentation and surrender

at such office as they respectively mature of the one

hundred coupons annexed. This bond is one of the sec-

ond mortgage seven per Centum Gold Bonds of the

Oregon and California Railroad Company issued and

to be issued only at the rate of $10,000 for each mile

of railroad now or hereafter constructed and being ac-

tually constructed at the time of issue all being of the
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same amount form, tenor and date and payable in the

same manner and differing only in the indentifying num-
bers the date of the Trustees certificate and and the

number of coupons annexed and all of which bonds is-

sued and to be issued are equally secured by a Mortgage

dated May 26th, 1883, of all the railroads of said com-

pany constructed and to be constructed that is to say

from Portland to Astoria in accordance with the act of

Congress of May 4th 1870 and to Junction and from

East Portland to California in accordance with the Act

of Congress of July 25th 1866 and of all the rallying

stock and other property present and future of said

Company of every description except the lands granted

by the United States to aid in the construction of the

said railroads unto the Farmers Loan and Trust Com-
pany as Trustees (subject however to the redeemable

prior lien of a First Mortgage dated June 1st 1881 made

to secure the payment of the principal and interest of

the First Mortgage Bonds of said Company issued and

to be issued at the rate of only $20,000 for each mile of

railroad now or hereafter constructed and beinar actually

constructed at the time of issue which Mortgage is rec-

orded in the office of the County Clerk in Portland

Oregon and in all other Counties in which any part

of the railroads and lands of said Company are situated.

Said Company further binds itself to pay forthwith

upon demand the amount of this bond as aforesaid in

case said Company shall fail for six calendar months

to pay any coupon annexed to this bond when the same

becomes due and such default in payment of interest
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shall not have heen waived by a majority in amount

of the holdejTS of said bonds then oustanding in the

manner provided in said jNIortgage. This bond is not

valid unless the certificate endorsed hereon shall be

executed by said Trustee.

In Witness whereof said Company has caused these

presents to be sealed with its corporate seal, signed by

its President and attested by its assistant secretary this

second day of April 1883.

(Seal) President

Attest Assistant Secretary.

(Form of Last Coupon.)

The Oregon and California Railroad Company will

pay the bearer on the first day of April 1933 thirty five

Dollars in United States gold coin free of tax at the

office of the Company in New York being six months

interest in Second Mortgage bonds of said Company.

No Treasurer

(Trustee's Certificate)

The farmers Loan and Trust Company hereby cer-

tifies that the within bond is one of the second Mort-

gage Seven Per cent Gold Bonds of the Oregon and

California Railroad Company secured by the within

mentioned Mortgage dated May 26th 1883, and made

by said Railroad Company to the said Trust Company

as Trustee and that the total amount of said bonds

certified does not exceed the rate of $10,000 for each

mile of actually constructed railroad.
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Trustee

Now this indenture Witnesseth That in pursuance

of said resolutions and to secure the punctual payment

of said bonds now to be issued and all such bonds as

shall be hereafter issued on the security of these pres-

ents (but not exceeding in all ten thousand dollars for

each mile of road actually constructed at the time of

issue) and the interest thereon the Company doth here-

by grant, bargain, sell, assign transfer and convey and

the said Robert Davie Peebles, George Henry Hopkin-

son and Patrick Buchan for the purpose of postponing

the lien of said Deed of Trust of June second 1881 and

of said preferred stock secured by the same to the lien of

these presents and of the bonds to be secured hereby do

hereby release and convey unto the said Farmers Loan

and Trust Company its assigns and legal successors as

Trustees of these presents all and singular the railroad

lines of the Company now constructed and in operation

between East Portland and the southern terminus of the

East Side line (being at this date some fifty miles more

or less south of Roseburg) and between Portland and

Corvallis and between Albany and Lebanon in the State

of Oregon including the railroads heretofore known as

the Oregon Central Railroad the Western Oregon Rail-

road and the Albany and Lebanon Railroad being in all

including sidings about three hundred and eighty miles

in length running through the Counties of Multnomah

Clackamas Marion, Linn, Lane, Douglas, Washing-

ton, Yamhill, Polk, and Benton in said State of Ore-
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gon together, with the ferry boats and landings

connecting the said raih'oads at Portland and East Port-

land and also all the railroads of said Oregon and Cali-

fornia Railroad Company to be hereafter constructed

that is to say "from a point at or near Forest Grove to

Astoria in accordance with the act of Congress of May
4th 1870 hereinbefore recited and from Corvallis to

Junction and from the said southern terminus to a

Junction with the Central Pacific Railroad at or near

the boundary line between California and Oregon in

accordance with the Act of Congress of July 25th 1866

hereinbefore recited and all lands rights of way, ease-

ments and premises now acquired or appropriated or

v/hich may hereafter be acquired or appropriated for

the purpose of the right of way of said railroads or for

grounds side tracks, depots warehouses tanks round-

houses stock yards, or any other railroad purposes, and

together with all rails, spike ties, timber, iron switches

frogs, depots, warehouses round houses machine shops

bridges, trestlework and all other buildings or structures

now or hereafter belonging to or used for the mainten-

ance or operation of said railroads respectively includ-

ing all the offices docks, and warehouses of the Com-

pany in Portland and East Portland or elsewhere and

all locomotives, cars and other rolling stock, railroad and

supplies fuel tools and machinery now used or which

may hereafter be used in or provided for the mainten-

ance or operation of said railroads and all telegraph lines

and other appurtenances of said railroads and the fran-

chise to operate the same and all income earnings, and
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profits of said railroads lands and premises and all other

present and future property of every description of the

said Oregon and California Railroad Company. Saving

and excepting and reserving however to the Company
out of the conveyance and mortgage hereby made all

lands granted by the United States in aid of

the Construction of the said Railroads already com-

pleted between the termini aforesaid and not yet sold

and all lands which may be hereafter granted to the

Companj' by the United States.

To have and to hold the said railroads, lands rolling

stock equipment, premises and property vmto the use of

said Farmers Loan and Trust Companj^ its assigns and

legal successors as trustee of these presents free from all

prior liens and encumbrances whatsoever except the prior

lien created by the said Deed of Mortgage and Trust

to Henry Villard, Horace White and Charles Edward

Bretherton securing the said First INIortgage Bonds

hereinbefore referred to and subject thereto in trust nev-

ertheless for the equal benefit and security pro rato of

every holder of any of said bonds to be now issued or

which may be hereafter issued as aforesaid and intended

to be secured hereby without any priority of any one

bond over another by reason of earlier issue or negotia-

tion and for the uses and purposes and with the rights

and powers and subject to the provisions agreements

covenants and stipulations contained in the following

articles that is to say.
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Article I The company hereby covenants with the

Trustee that it shall and will proceed ith all reasonable

dispatch to complete its said railroads to California.

That cars can rmi through from Portland to San Fran-

cisco and will keep all the railroads from time to time

constructed and rolling stock and other property of the

Company in good order and repair and will reconstruct

replace and restore all such or so much and such parts

thereof as may be worn out wrecked destroyed or dis-

played and will pay all taxes assessed against said rail-

roads and premises and will pay the principal moneys

secured by all bonds to be issued on the security of these

presents and all interest due thereon at the times and

places and in the manner in said bonds and the coupons

annexed thereto respectively specified and perform all

the conditions and stipulations in said bonds expressed

and contained.

Article 2. And further that if any coupon or any

one of said bonds shall not be paid on presentation as

therein provided and shall remain unpaid for six cal-

endar months and such default shall not be waived in

manner hereinafter specified then the Company shall

and will forthwith pay on demand at the place and in

the manner in said bond specified the principal of all

such bonds.

Article 3. Until default in any payment required

by the previous articles the Company shall freely pos-

sess the said railroads and premises and the income earn-

ings and profits thereof and may contract to sell and



vs. The United States 7821

dispose of all lands comprised in this mortgage which

shall not be required for the maintenance and opera-

tion of its railroads; and upon the request of the Com-

pany the Trustee shall release all such lands so sold by

apt and, proper writings.

Article 4. In case the Company shall fail to keep

the said railroads rolling stock, equipments and prem-

ises herein comprised or at any time hereafter subject

to the lien of these presents in good order and repair or

in case default shall be made in payment of any coupon

on any of said bonds or any part thereof, and

such default shall continue for six calendar months or in

payment of any taxes assessed against said railroads

rolling stock equipment, premises and property hereby

mortgage it shall be lawful for the Trustees to take pos-

session personally or by its agent or agents of said rail-

roads, rolling stock and equipment and other premises

hereby conveyed or which may be there subject to the

lien of these presents and to operate the said railroads

and manage the same and collect and receive the income

earnings and tolls thereof and the proceeds of lands con-

tracted to be sold and the Company covenants and agrees

that it will on demands surrender such possession and

permit the Trustees to use and possess said railroads roll-

ing stock and premises without interruption or disturb-

ance and will permit and suffer the Trustee to collect

any get in all freight monej^s ticket balances or other

earnings either there due or thereafter becoming due and

in case it may be necessary or may be deemed advisable
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by the trustee to take legal proceedings for foreclosure

of this mortgage or to obtain possession of said premises

in pursuance of the provisions of this article it shall be

entitled to the appointment of a Receiver or Receivers

to be nominated by it or to be itself nominated and ap-

pointed Receiver as it may think most expedient.

Article 5. The Trustee when in possession of said

railroads and premises shall have the right as irrevoc-

able attorney of the Company to bring or defend in the

name of the Company any actions for the collection of

income freight moneys tickets, balance or other earnings

or for obtaining or defending the possession of any prop-

erty subject to the lien or trusts of these presents or

for the condemnation of lands required for the main-

tenance or operation of said railroads or in any manner

effecting the maintenance thereof.

Article 6. The Trustee is hereby authorized in its

discretion to accept possession of said railroads with the

rolling stock and appurtenances herein comprised al-

though no such default as aforesaid shall have been made

if the Company shall offer to give up possessionto it.

and thereupon tomanage and operate the same and col-

lect the income and earnings thereof as hereinbefore

provided.

Article 7, It shall be the duty of the Trustee to take

possession of said railroads and premises after any such

default as aforesaid upon written requisition made to

it fur such purpose by the holders of not le than one

quarter in amount o-f said bonds then outstanding.



vs. The United States 7823

Article 8. The Trustee shall have full power from

time to time for the purpose of enforcing and adminis-

tering the trusts and powers of these presents and for

operating and managing or keeping in good order and

repair the said railroads rolhng stock and premises to

hire and employ such managers, officers clerks agents,

attorneys and assistants as it shall deed necessary or

useful and to defray all expenses of such employment

and of otherwise executing the trusts of these presents

and to pay any taxes, assessed upon the trust premises

or any part thereof or any other prior charges thereon

out of any moneys coming to its hands and in case the

Trustee shall have no funds in his hands and shall make

any pajTnents either for such purposes or in any other

manner for the protection or preservation of the trust

premises (whether the Trustee shall be in possession of

the same or not) the amounts so paid together with in-

terest thereonat the rate of ten (10) per centum per

annum shall be a first charge on the trust premises (sub-

ject however to the said Deedo-f Mor-tgage and Trust

of the first day of June 1881 and the first INIortgage

Bonds thereby secured) and the earnings income and

proceeds thereof and in case the Company shall fail on

demand to repay the Trustee any amount paid by it as

aforesaid with interest at the rate aforesaid it may enter

upon and take possession of said railroads and premises

in the same manner as if the Company had made default

in payment of interest on the bonds hereby secured and

retain possession and received the income earnings and

proceeds thereof and until it shall have recouped itself



7824 O. ^ C. R. R. Co., et al

the amount so paid, with interest as aforesaid.

Article 9. After any such default as aforesaid in

payment of interest or a-ny part thereof and such default

shall have continued for one year and shall not have been

waived as hereinbefore provided or in case the principal

of any of said bonds shall not be paid on the first day

of April 1933 it shall be the duty of the Trustee to forth-

with proceed to enforce this security and to sell (subject

to any prior lien ) If any there shall be under said IMort-

gage of June first 1881 made to secure said First Mort-

gage Bonds said railroads rolling stock equipment and

appurtenances and other the premises comprised herein

or there subject to the lien of these presents, in one lot

or in more than one lot or parcel and at one time or at

different times and for cash or on reasonable credit

payment therefor being secured on the property sold

and otherwise upon such termsn and in such manner as

the Trustee may in its discretion think best for the par-

ties in interest.

Article 10. Such salesor sale may be made either

without suit by the Trusteeor duly authorized agent

by public auction at the door of the Court House of

Multnomah County in Oregon after notice of such sale

shall have been published at least once a week for four

consecutive weeks in the New York Herald ( or in case

said paper shall not be there published then in some

other daily paper of general circulation published in

New York and Selected by the Trustee) and in case

said sale shall be adjourned the like four weeks notice
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shall be given of said adjourned sale or at the option of

the Trustees such sale may be made judicially by action

or suit brought by the Trustee for the foreclosure of this

mortgage and enforcement of the liens hereby created

or administration of the tursts of these presents as the

Trustee may deem most expedient.

Article 11, The moneys received from the net earn-

ings of said railroads or purchase money on any such

sale thereof as hereinbefore provided when in possession

of the Trustee shall be applied in the following order.

In the first place in payment of the costs and exprenses

of the execution of the trusts of these presents and the

management and operation of said railroads and the

protection and preservation of the trusts premises in-

cluding a reasonable compensation to the Trustee ( in

addition to the ordinary compensation salary herein

provided for) and the fees of counsel and attorneys and

secondly in paj^ment of all coupons then overdue in the

order in which they shall have become due those of earlier

date having priority over those of later date and thirdly

as payment of the principal of any of said bonds and

the remainder if any there be shall be paid to the Com-

pany to be divided between the preferred and common

stockholders of the Company according to their respec-

tive rights.

Article 12. On any sale by virtue of these presents,

the receipt of the Trustee shall be a sufficient discharge

to any purchaser for all purchase money paid by him

and any conyeyance or assignment made by the Trustee
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shall vest in said purchaser all the title and interest of

the Company as fully and effectually as if the

Company were party thereto.

Article 13. The Company hereby covenants and

agrees with the Trustee on behalf and for the benefit of

the holders of the bonds intended to be secured by these

presents. That it will from time to time and at all times

hereafter upon reasonable request made, execute, ac-

knowledge and deliver all such further acts, deeds con-

veyances and assurances in the law for the better as-

suring into the Trustee and its legal successors from

time to time as Trustee of these presents upon the trusts

and for the purposes herein expressed the said railroads,

rolling stock equipment and premises herein comprised

free from all prior liens and encumbrances excepting the

prior lien of the First Mortgage hereinbefore specified

and all other present and future property of the Com-

pany of every kind and description as by the Trustee or

its counsel learned in the law shall be reasonably devised

advised or required.

Article 14. On payment and cancellation of all of

said bonds and the coupons thereto attached and pay-

ment of all expenses incurred by the Trustees in the ex-

ecution of the tru-sts of these presents this indenture shall

become void and all the estate and interest of the trus-

tee in the premises conveyed hereby and the lien created

thereon by these presents shall absolutely cease and de-

termine.

-Article 15. All rights or powers by these presents,
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give to or covenants stipulations or agreements made

with the said Farmers Loan and Trust Company shall

survive and enure to the benefit of the Trustee or Trus-

tees for the time being of these presents in the same

manner as if the said Trustee or Trustees has been named

herein and the word "Trustee" shall be held to mean

the said Farmers Loan and Ti-ust Company while con-

tinuing to the trustee hereof and the Trustee or Trus-

tees for the time being of these presents.

Article 16. The Trustee shall bin in no manner re-

sponsible for any act default or misconduct of any agent

bank banker broker or other persons employed by it

unles- it shall be chargeable with culpable negligence in

their selection or in the continuance of their employment

nor otherwise except for its own wilf}^ default miscon-

duct or gross nigligence. But except as herein specially

authorized the Trustee shall have no power to delegate

its power or authority to any other person whatsoever.

Article 17. The Trustee shall be paid by the Com-

pany or in default of the trust moneys the sum of one

dollar per bond for its entire service in the execution of

the trusts herein contained until default and in addition

in case of default a further reasonable compensation for

such additional services as it may be called upon to ren-

der in taking possession of and managing the premises

or selling the same or bringing suit for the foreclosure

of these presents enforcement of the liens or trusts here-

b}" created or the collection of the moneys secured or to

be secured by these presents.
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Article 18. In case of the resignation of the Trus-

tee or of the incapacity failure or refusal of the Trustee

to perform any of its duties or obligations under this

trust then the Company shall apply to a Judge in the

Circuit Court of the United States for the District of

Oregon to remove the Trustee so incapacitated failing

or refusing to act and to appoint a new Trustee or

Trustees, and any such judge may appointe a new Trus-

tee of Trustees by instrument under his hand and seal

without suit or other legal proceedings therefor in the

plave of the Trustess so resigning incapacitated failing

or refusing to act but in no case shall a citizen of the

State of Oregon be appointed or be capable of acting as

a trustee of these Presents? And it is hereby declared

to be the duty of the Trustee to bring all actions or suits

in any way relating to the trusts of these presents in

the courts of the United States whenever such courts

shall have jurisdiction of such action or suit and not in

the Courts of the State?

Article 19. A Majority in amount of the Holders

of the outstanding bonds at any time secured by these

presents shall have full power at any time without suit

to remove the then existing Trustee in its or their place

as one of the Trustees or as sale Trustee and any such

act of the Majority in amount of the bondholders shall

deemed to be sufficiently made executed evidenced and

proved by a written instrument or instruments purport-

ing to be signed by the bondholders and stating the

indentifying numbers and the amount of the bonds held
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by each signer and the respective signature to which

and the fact of the production to a notary at the time of

the signature of the bonds specified shall be acknowl-

edged before and certified bj^ such notary public and his

certificates shall be attach-ed and authenticated by his

notarial seal. No proof shall be necessary of the quali-

fications of any such notary so purporting to act in the

United State, the British Dominoms Holland France

or the German Empire.

Article 20. Any appointment of new Trustees or

a new Trustee made by the majority of the bondholders

or a judge as herein before provided shall be effectual

to vest in the New Trustees or new Trustee all estates

right, trusts powers and duties as fully as if they or he

or it were trustees or a trustee party to these presents

without any new deed or conveyance but nevertheless

the Company hereby covenants in any and every such

case to make upon request of the Xew Trustees or Trus-

tee all such deeds conveyances and assurances as may be

appropriated for more fully and certainly vesting in

and confirming to such new Trustees or Trustee such

estate rights, powers trustes and duties and every resign-

ing Trustee shall on like request make and execute such

deeds conveyances and assurances to his or its succes-

sors.

Article 21. A Majority in amount of the holders

of the outstanding bonds at any time secured by these

presents may by written instrument to be executed and

proved as provided in article 19 at any time before the



7830 O. <§ C. R. R. Co., et al.

actual sale of the premises waive any default in payment

of interest yet so far only that the principal of the bonds

shall cease to be paj^able forthwith in case said principal

shall have become so payable by reason of such default

but such waiver shall be of no effect unles the company

shall together with such instrument or instruments of

waiver hand to the Trustee a sum of money sufficient

to pay all interest then in arrear and the Trustee shall

then proceed to pay said interest in the manner provided

by these presents.

Artice 22. The company itselfs it successors and

assigns doth hereby absolutely and irrevocably Avaive

the benefit or advantage of any and all valuation stay

appraisement of redemption laws or laws requiring liens

or mortgages to be foreclosed by action or suit and of

all other laws now existing or hereafter passed which

but for this provisions would prevent the absolute and

unconditional sale of the premises hereby conveyed by

a court or by the Trustees wuthout suit and on any such

sale the Company for itself its successors and assigns

covenants to join in and confirm the conveyance to the

purchaser.

Article 23. In case of any sale of said premises

whether by the Trustee or by a court any purchaser shall

be entitled to credit in part payment of the purchase

money for any of the outstanding coupons or bonds se-

cured by these presents and owned by him upon sur-

rendering such coupons or bonds and such coupons or

bonds shall be reckoned as equivalent to the sum which
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would be their proportion of the net proceeds of the

sale after the deduction of all expenses. The Payment

to be made in cash to cover such expenses shall be fixed

prviously by the Trustee or the Court as the case may

be and announced in the advertisement of sale.

Article 24. The trustee shall have power to release

from the hen of these presents any land rolling stock

or other property become useles- for the purpose of the

railroads by alteration of route changes in machinery or

equipment otherwise but only on condition that the

property so sold forthwith replaced by other property of

equal value and subjected to the lien of these presents.

Ai'ticle 25. On any sale whether by the trustee or

a court of the property hereby conveyed or any part

thereof the Trustee shall have the right to buy in the

same and a majority in amount of the holders of the

outstanding bonds shall have the right by written in-

strument evidenced and proved in the same manner as

provided in article 19 to fix a sum which it shall be the

duty of the Trustee to bid for the property to be sold

on behalf and for the benefit of such bondholders but only

on condition that due providions is made such majority

to the satisfaction of the Trustee or the court as the

case may be for the payment in cash of all expenses

incurred in the execution of the trusts of these presents

and of the proportion of such sum payable to the bond-

holers not concurring in such request.

Article 26. On any such pruchase the Trustee shall
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hold tlie Property so purchased upon trust for the equal

beliefit of the hoiidholders who had required the trustee

to buy in the property on their behalf as the absolute

property of said bondholders witout any right of re-

demption or resale in favor of the Company or any

bondholder.

-Article 27. The Trustee shall deposit all trust funds

which may from time to time come to its hands in its

name in such respectable bank or banks trust company

or companies in London New York, Frankfort San

Francisco or Portland as it may from time to time de-

cide upon.

Article 28. Of the said issue of second Mortgage

Bonds an amount equal to $10,000 for each mile of the

railroad of the Company now constructed may be is-

sued immediately and whenever the Company shall have

constructed any additional section of said railroad of

five consecutive miles the company may prepare and

execute such a number of additional bonds to be secured

by these presents as shall not exceed in the whole in-

cluding the bonds to be now issued the rate of $10,000

for each mile of constructed road and upon inspection

of the certificate of the Supervising Engineer of the

Trustee or Trustees for the time being under the said

Deed of Mortgage and Trust dated June first 1881

made as provided in article 42 thereof the Trustee under

these presents shall certify and deliver to the Company
the said bonds of the issue hereby secured at the rate

aforesaid.
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Article 29. All bonds to be hereafter issued as afore-

said shall be in the same form and of the same date and

payable in the same manner as the bonds to be now is-

sued except that the Trustees Certificates thereon shall

bear the date when actually certified by the Trustee and

said bonds shall have all coupons of earlier date cut off

so as to bear interest only from the date when certified

and they shall all be consecutively numbered from the

last number issud onwards and all such bonds when

certified by the Trustee shall be in all respects equally

secured by these presents with the bonds to be now

issued.

Article 30. And whereas by reason of distance lapse

of time or other accident the date and actual execution

of these presents by the vaious parties hereto has been

delayed and such execution may be previous or subse-

quent to the day of which it bears date now it is hereby

expressly declared that these presents shall take effect

as from the 2nd day of Apri 1883 and shall be valid

and effectual as if dated and executed on that day and

that these presents are the indenture of mortgage re-

ferred to in the bonds hereinbefore mentioned the form

whereof is hereinbefore set forth and is made and ex-

ecuted by and between the parties hereto as and for

the indenture of mortgage and trust securing and in-

tended to secure said bonds as in said bonds is mentioned

and recited.

In witness whereof the Oregon and California Rail-

road Company and the Farmers Loan and Trust Com-
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pany pursuant to resolution of their respective Board of

Directors duly authorizing the same have caused these

presents and nineteen duplicates hereof to be sealed with

their respective corporate seals, signed by their respect-

ive presidents and attested by their respective secretaries

or assistant secretaries and the said parties of the third

part respectively have hereunto and unto the said nine-

teen duplicates hereof set their hands and seals the day

and year above written.

THE OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

By H Villard President

(Corporate Seal)

Attest H H Tyndale Assistant Secretary.

THE FARMERS LOAN AND TRUST COM-

PANY

By R G Rolston President.

(Corp. Seal) Attest Wm H Leupp Secretary.

R D Pebbles ) as trustee under the said Deed of
G H Hopkinson ) Trust of June second 1881
P Buchan

)

Signed, sealed and delivered by said Oregon and

California Railroad Company in Presence of:

Geo H Saxer

C A Stafford
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Signed, sealed and delivered by said Farmers Loan

and Trust Company in presence of

C R Leake

George W Romain.

Signed, sealed and delivered by George Henry Hop-
kinson and Patrick Buchan

In the presence of

Edward Jno Pringuer.

17 Gresham House E C

F W Myers

U S Consulate General

London

Signed, sealed and delivered by Robert Davie Peeble

in the presence of

Geo A Saxer

Edwd. H Argent.

State of New York
)

)ss.

City and County of New York)

Be it remembered That on this thirteenth day of

August A D 1883 before me Louis M Fulton a com-

missioner of the State of Oregon and for the State of

New York residing in said City of New York personally

appeared Henry Villard the President of the Oregon
and California Railroad Company and Hector H Tyn-
dale the Assistant Secretary of the Same Company to

me respectively personally known to be such who being
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by me severally duly sworn did depose and say that he

said Henry Villard resides in the City and State of New
York that he said Hector H Tyndale also resides in

said City of New York that he said Henry Villard is

the President and he said Hector H. Tyndale is the

Assistant Secretary of said Company; that they known

the corporate seal of said company ; that the seal affixed

to the foregoing instrument is such corporate sealc that

it was so affixed thereto by order of the Board of Di-

rectors of said Company; and that they the said Hemy
Villard and Hector H Tyndale signed, their names

thereto by the like order as President and Assistan

Secretary of said Company respectively and they fur-

ther acknowledged the execution of the within instru-

ment to be their free and voluntary act and deed and

as the free and voluntary act and deed of said Com-

pany for the uses and purposes therein mentioned.

In witness whereof I have hereunto set my hand

and affixed my official seal this 13th day of August

A D 1883.

(Comms. Seal) LOUIS M FULTON
A Commissioner for Oregon in New York.

State of New York
)

)ss.

City and County of New York)

Be it remembered that on this thirteenth day of Au-

gust A D 1883 before me Louis M Fulton a commis-

sioner of the State of Oregon in and for the State of
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New York resising in said City of New York person-

ally appeared Roswell G Rolston the President of the

Farmers Loan and Trust Company and William H
Leupp the Secretary of the same Company to me re-

spectively personally known to be such who being by

me severally duly sworn did depose and say that he said

Roswell G Rolston resides in the city and State of New
York that he, said William H Leupp also Resides in

said City of New York, that he said Roswell G Rol-

ston is the President and he said William H Leupp

is the Secretary of said Company; that they know the

corporate seal of said Companj^ that the seal affixed

to the foregoing instrument is such corporate seal; that

it was so affixed thereto by order of the Board of Di-

rectors of said Company and that they the said Ros-

well G Rolston and William H Leupp signed their

names thereto by the like order as President and Sec-

retary of said Company respectively and they further

acknowledged the execution of the w ithin instrument to

be their free and voluntary act and deed and as the

free and voluntary act and deed of said Company for

the uses and purposes therein mentioned.

In witness whereof I have hereunto set my hand and

affixed my official seal this 13th day of August A D
1883.

(Comm Seal) LOUIS M FULTON
A Commission for Oregon in New York.

Consulate General of the United States of America

for Great Britain and Ireland. London.)
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On this the sixth day of September 1883 before me

Lebbons H Mitchell Vice and Deputy Consul Gen-

eral and ex-officio a Notary Public of the United State

of America at London England personally appeared

George Henry Hopkinson and Patrick Buchan to me

known to be respectively the persons of those respective

names described in and who have executed the foregoing

deed of Mortgage and Trust and then and there respect-

ively acknowledged the same to be their free and volun-

tary act and deed for the uses and purposes therein con-

tained.

In testimony whereof I have hereunto set my hand

and affixed my official notarial seal at Londin aforesaid

the day and year above written.

(U S C G Seal) L H MITCHELL
Vice and Deputy Consul General USA London.

State of New York
)

)ss.

City and County of New York)

Be it remembered that on this twenty fifth day of

October 1883 before me Louis M Fulton a commissioner

of the State of Oregon in and for the State of New
York residing in said City of New York personally ap-

peared Robert Davie Peebles to me known to be the

person of that named descriped in and who executed

the foregoing deed of INIortgage and Trust and then and

there acknowledged the same to be his free and volun-

tary act and deed for the uses and purposes therein

mentioned.
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In witness whereof I have hereunto set my hand

and affixed my official seal in the date above written.

LOUIS M FULTON

(Com Seal) Commissioner for Oregon in New York.

Rec. for Record Nov 5th at 3 P M
No. 9554

Form M 44.

STATE OF OREGON, )

)ss.

County of Multnomah )

I. JOHN B. COFFEE, County Clerk and

Clerk of the County Court of the County of

Multnomah and State of Oregon, do hereby cer-

tify that the foregoing copy of Mortgage, The

Oregon and California Railroad Company to The

Framers Loan and Trust Company, recorded in

Book 41 page 33 Record of Mortgages, has been com-

pared by me with the original, and that it is a correct

transcript therefrom, and of the whole of such original

Mortgage as the same appears of record in my office

and in my custody.

In Testimony Whereof, I have hereunto set my hand

and affixed the seal of said Court, this 3rd day of May,

A. D. 1913.

(Seal) JOHN B. COFFEY, County Clerk.

Filed May 10, 1913.

A. M. CANNON,
Clerk U. S. District Court.
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DEFENDANTS' EXHIBIT 399

is a certified copy of a trust deed executed by the Ore-

gon and California Railroad Company to Milton S.

Latham, Faxon D. Atherton and William Norris, April

15, 1870, recorded on page 727 of Deed Book "K" of

the Records of Deeds of Multnomah Count}^ Oregon,

on April 18, 1870 and about the same time thereafter

recorded in the Records of Deeds of all other counties

in Oregon in which any part of said granted lands were

situated, which exhibit is as follows:

THIS INDENTURE, Made and entered into at

the City of Portland, Multnomah County, and State of

Oregon, this fifteenth day of April, in the year of our

Lord One Thousand Eight Hundred and Seventy, be-

tween the Oregon and California Railroad Company, a

body corporate, organized at Portland, in the State of

Oregon, on the Seventeenth day of March, in the year

of our Lord One Thousand Eight Hundred and Seventy

under an act of the Legislature of the State of Oregon

approved October Fourteenth, A. D. One Thousand

Eight Hundred and Sixty-two, entitled "An Act pro-

viding for private incorporations and the appropriation

of private property therefor," and Acts amendatory

thereof and supplemental thereto, party of the first part

and Milton S. Latham, Faxon D. Atherton, and Will-

iam Norris, all of city and county of San Francisco,

State of CaHfornia, parties of the second part, WIT-
NESSETH:
WHEREAS, The Congress of the United States
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of America did, by an Act approved July Twenty-fifth

in the year of our Lord, One Thousand Eight Hundred

and Sixty-six, and entitled "An Act granting lands to

aid in the construction of a railroad and telegraph line

from Central Pacific Railroad in California, to Port-

land in Oregon," and by Acts supplemental thereto, and

amendatory thereof, grant certain lands to, and con-

fer certain benefits upon such Oregon Company, as

should be designated by the Legislature of the State of

Oregon

;

And WHEREAS, in pursuance of such Act of

Congress, the Legislature of the State of Oregon, did

on the twentieth day of October in the year of our Lord,

One Thousand Eight Hundred and Sixty-eight, by

joint resolution thereof, duh^ designated the Oregon

Central Railroad Company, a corporation, incorporated

at Salem in the State of Oregon, April twenty-second in

the year of our Lord, One Thousand Eight Hundred
and Sixtj^-seven, as the Companj^ to take and manage

the lands and franchises so granted to such Oregon

Company by the Acts of Congress aforesaid, which

Oregon Central Railroad Company did aftenvards, and

within the time required by such Acts of Congress duly

file its assent to the said Acts and all the provisions

thereof as required by the same in the office of the Sec-

retary of the Interior of the United States at Washino--

ton City, and did locate the line of its railroad and pre-

pare and file its map in strict accordance with all the

provisions of such Acts and did further, prior to De-



7842 O. <§ C. R. R. Co., ct al.

cember twenty-fifth, in the year of our Lord One Thou-

sand Eight" Hundred and Sixty-nine, complete over

twenty miles of its railroad and telegraph line and did

fully equip the same in all respects as required by such

Acts of Congress, and the said twenty miles of railroad

and telegraph line were accepted by the government of

the United States as in such Acts provided and the lands

to which such company became entitled by virtue of a

full and complete compliance with all the provisions of

such Acts, and by the completion and equipment of such

twenty miles of railroad were by the Secretary of the

Interior withdrawn from market and ordered segregated

from the public domain for the use and benefit of such

Oregon Railroad Company, as in and by such Acts of

Congress provided; And

WHEREAS, The said Oregon Central Railroad

Company did on the twentyninth day of March, A. D.

one Thousand Eight Hundred and Seventy, by a deed

of conveyance duly and legally made, executed, acknowl-

edged and delivered, bargain, sell, assign, set-over; en-

foeff, convey and confirm unto the Oregon and Cali-

fornia Railroad Company, party of the first part herein,

all its right, title, interest, claim, property and demand

whatsoever, both legal and equitable, present and pros-

pective, absolute and contingent of, in and to the land,

franchises and benefits whatsoever, granted or intended

to be granted by said Acts of Congress upon such Ore-

gon Compam% and all right, title, interest, claim, prop-

erty and demand whatsoever of the said Oregon Central
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Railroad Company in such lands and franchise, and

WHEREAS, The said Oregon and Cahfornia Rail-

road Comjjany did by a resolution of its Board of Di-

rectors at a meeting of such Board, duly called and

legally held at the office of such Company in the City

of Portland on the thirteenth day of April, in the year

of our Lord, One Thousand Eight Hundred and

Seventy, authorize the issue by such Company, in its

name and under its corporate seal of Eighteen Thou-

sand Four Hundred and Fifty Bonds, numbered re-

spectively from number One to number Eighteen Thou-

sand Four Hundred and Fifty. That is to say, Seven

Thousand Four Hundred and Fifty Bonds of the de-

nomination of One Thousand Dollars each, and num-

bered respectively from number One to number Seven

Thousand Four Hundred and Fifty, both inclusive; Six

Thousand Bonds of the denomination of Five Hundred

Dollars each, and numbered respectively from number

Seven Thousand Four Hundred and Fifty-one to num-

ber Thirteen Thousand Four Hundred and Fifty both

inclusive, and Five Thousand Bonds of denomination

of One Hundred Dollars each, and numbered respect-

ively from number Thirteen Thousand Four Hundred

and Fifty-one to number Eighteen Thousand Four
Hundred and Fifty, both inclusive ; such Bonds amount-
ing in sum total to Ten Million Nine Hundred and
Fifty Thousand Dollars. That all such Bonds should

bear date April Fifteenth, A. D. One Thousand Eight

Hundred and Seventy, and should be payable in the

City of New York on the first day of Ai:)ril, in the year
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of our Lord^One Thousand Eight Hundred and Ninety,

in the gold coin of the United States, and should bear

interest at the rate of seven per centum per annum, pay-

able semi-annually in like gold coin of the United States

at the Banking House of Messrs. Dabney Morgan Com-

pany, in the City of New York, which should be rep-

resented by half yearly interest coupons attached to

each Bond, and should be payable on the first days of

April and October of each year, and

WHEREAS, such Board of Directors did at their

meeting aforesaid, by resolution duly passed, direct that

all such Bonds should be delivered to Milton S. Latham

and Faxton D. Atherton, two of the parties of the sec-

ond part herein as trustees for the owners and holders

thereof, and of such persons as should at any time here-

after become the owners and holders thereof, and

did further resolve, that a mortgage should be

duly executed by the party of the first part hereto,

under its corporate seal and in its name and delivered to

said Milton S. Latham and Faxon D. Atherton, two of

the parties of the second part hereto, as a security for

the payment of all such Bonds, both principal and in-

terest, which Mortgage should cover and include the

railroad and all other corporate property, real personal

and mixed, of the parties of the first part hereto, save

and except the lands, franchises and benefits granted or

intended to be granted by the Acts of Congress afore-

said to the Oregon Company, and which were then

owned by the party of the first part hereto, or in which
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franchises and benefits were to be especially excepted

such Company had any interest, and all which lands

from such mortgage, and

WHEREAS, The Board of Directors of the party

of the first part hereto, did, at their meeting aforesaid

further resolve, in substance and legal effect that in

order to further provide for the security and payment of

the principal of the Eighteen Thousand Four Hundred

and Fifty Bonds aforesaid, so directed to be issued by

the party of the first part, and for the purpose of creat-

ing a sinking fund for the redemption of the principal

of such bond at their maturity, the party of the first part

hereto, should by its president and secretary, and in its

name and under its corporate seal, duly make, execute,

acknowledge and deliver to ]Milton S. Latham, Faxon

D, Atherton and William X orris, parties of the second

part thereto, a deed of convej'^ance of all the lands and

franchises granted or intended to be granted to the Ore-

gon Compan}" by the said Act of Congress, approved

July Twenty-fifth, in the year of our Lord, One Thou-

sand Eight Hundred and Sixty-six, and entitled "An

Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road in California to Portland in Oregon," and Acts

supplemental thereto and amendatory thereof; which

conveyance should be in trust for the benefit of the Bond-

holders of the party of the first part hereto, as afore-

said ; and for the purpose of creating from the proceeds

thereof a sinking fund for the redemption of said Eight-
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een Thousand Four Hundred and Fifty Bonds as afore-

said; that such lands and franchises should not be sold

or disposed of by such trustees without the consent of

the party of the first part hereto, nor except in the man-

ner and upon such terms as the party of the first part

might direct, and that all the proceeds thereof should

be invested by such trustees, party of the second part

hereto, in United States Securities, or such other se-

curities as the party of the first part hereto might con-

sent to, and that such deed of trust should contain all

the provisions, conditions and covenants hereafter con-

tained, and all stipulations, agrements, covenants and

conditions which the president and secretaiy of the party

of the first part hereto might deem material, necessary

or proper, for the mutual protection of the interest of

the party of the first part hereto, and its Bondholders,

and

WHEREAS, the said mortgage so directed to be

issued, has been duly executed and acknowledged, and

prepared for record in strict accordance with all the

requirements of the resolutions of the Board of Di-

rectors of the party of the first part hereto, as afore-

said:

THEREFORE, THIS INDENTURE WIT-
NESSETH:—In consideration of the premises afore-

said, that the Oregon and California Railroad Company,

party of the first part hereto, and the further considera-

tion of One Dollar, the receipt whereof is acknowledged,

hath granted, bargained, sold, assigned, aliened, set-
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over, enfoeffed, conveyed and confirmed and by these

presents it does grant, bargain, sell, assign, alien, set-

over, enfeoff, convey and confirm unto said Milton S.

Latham, Faxon D. Atherton, and William Norris, par-

ties of the second part hereto, all the lands and fran-

chises, with their appurtenances lying and being in the

State of Oregon, granted or intended to be granted to

the Oregon Company by Act of Congress approved

July Twenty-fifth, A. D. One Thousand Eight Hun-

dred and Sixty-six, entitled "An Act granting lands to

aid in the construction of a railroad and telegraph line

from the Central Pacific Railroad in California to Port-

land in Oregon," and Acts supplemental thereto and

amendatory thereof. And also, all the right, title, in-

terest, claim, property and demand whatsoever both

legal and equitable, present and prospective, absolute

and contingent, which the party of the first part hereto

now has or ow^ns, or to which it is in anywise entitled,

in and to any and all lands and franchises in the State

of Oregon, granted or intended to be granted to the

Oregon Company by the Acts of Congress aforesaid,

and also all future right, title, interest, claim, property

and demand, which the party of the first part hereto

may at any time hereafter have, own or acquire to any

lands lying and being anywhere in the State of Oregon,

or m any County thereof, by virtue of any further com-

pliance with the requirements of such acts of Congress

by the party of the first part hereto. Together with

all and singular the hereditaments and appurtenances

thereunto belonging or in anj^vise appertaining.
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TO HAVE AND TO HOLD the said granted

lands, propepiy and franchises, and every part and par-

cel thereof unto said Milton S. Latham, Faxon D. Ath-

erton and William Norris parties of the second part

thereto, and to their successors or successor and assigns

forever. In trust, nevertheless, for the following uses

and purposes, and upon the following conditions and

covenants, and, for the mutual interests of the party of

the first part hereto, and the holders of said Eighteen

Thousand Four Hundred and Fifty Bonds so directed to

be issued by the party of the first part hereto, as afore-

said, and two thousand of which Bonds of denomination

of One Thousand Dollars each have already been is-

sued, and other large amounts thereof are now about to

be issued, That is to say: The said parties of the sec-

ond part hereto, shall have and hold the whole of the

lands and franchises so granted, or intended to be grant-

ed by said Acts of Congress to said Oregon Company,

and herein conveyed, and intended to be conveyed by the

party of the first part hereto in trust, for the benefit

of the holders of said Eighteen Thousand Four

Hundred and Fifty Bonds, and for the sole and

exclusive purpose of creating from the proceeds

thereof, when sold as hereinafter stated, a sink-

ing fund for the redemption of such Bonds

at their maturity ; and for such purjiose, the said parties

of the second part hereto or their successors or succes-

sor may, by and with the consent of the party of the first

part hereto, but not otherwise, at any time before the

maturing of the principal of such Bonds, sell and dis-
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pose of all or any part or portion of the lands and fran-

chises so granted as aforesaid, by such Acts of Congress,

and herein conveyed to such person or persons, firm

or firms, associations or bodies corporate, and for such

price and upon such terms as the party of the first part

herein may, by and through its President advise or

agree to; and the j^roceeds of all such lands and fran-

chises or right to such lands shall, after deducting from

such gross receipts all charges, costs and expenses, le-

gitimately or necessarily incurred in making such dis-

position and sale, shall from time to time as realized, be

received by such trustees, parties of the second part

hereto, and shall be by them, their successors or succes-

sor, from time to time, as the same are received, invest-

ed in the United States securities, unless the President

of the party of the first part hereto shall direct that such

proceeds shall be invested in other securities, in wihch

event the same shall be invested in such securities, as

such President of the party of the first part hereto may
designate, which securities, whether the same be United

States, or other securities shall create a sinking fund

and as such fund, shall be held, managed and controlled

by and with the advice and under the direction of the

President of the party of the first part hereto by said

trustees, parties of the second part hereto, for the re-

duction and payment of the principal of the said Eight-

een Thousand Four Hundred and Fifty Bonds of the

party of the first part hereto at the maturity thereof,

but no part of such fund, either principal or interest,

shall ever at any time without the written consent of
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the party of the first part hereto he used or apphed

in the payment of any interest on such Bonds, or in any

other way or manner diverted, but the same shall be

held and husbanded by such Trustees in accordance

with the directions of the President of the party of the

first part hereto, and in such manner as shall be most

likely to increase the volume of such fund and advance

the mutual interests of the party of the first part hereto

and its Bondholders aforesaid: And in the event that

the principal of such Bonds is not otherwise paid at the

maturity thereof, than the fund aforesaid, which shall

have been accrued from the proceeds of the sales of said

lands and interest thereon, shall be, by such Trustees,

parties of the second part their successors or successor,

applied to the discharge and payment of any and all

amounts, both principal and interest then remaining

due and unpaid on all such Bonds and in the event that

such fund shall then be insufficient to discharge the

whole amount then due on all such Bonds, then the same

shall be applied thereon rateably according to the inter-

est respectively of all such Bondholders, And, it is

further stipulated and agreed between the parties hereto,

that in the event that there remains any deficiency in

the i)ayment of the principal and interest due on said

Eighteen Thousand Four Hundred and Fifty Bonds

after the whole of such fund aforesaid shall be applied

thereon at the maturity thereof, then the trustees, parties

of the second part hereto, their successors or successor

shall have full power and authority to sell and convey any

and all lands then remaining undisposed of, which are
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included in the grant made by the Acts of Congress

aforesaid and which are hereby conveyed and intended

to be conveyed, which lands may be sold in whole or in

part, as the trustees aforesaid may deem for the best in-

terest of said Bond holders, but the same shall only be

sold at Public Auction in the City of Portland, in the

State of Oregon, to the highest bidder, and no such

sale shall be made unless notice of the time and place

thereof shall first be given hu publication for at least

six weeks in a weekly newspaper of general circulation

published in the City of Portland, in the State of Oregon,

and the proceeds of such sale or sales shall be applied in

like manner to the payment of any balance, either princi-

pal or interest then remaining unpaid of such Bonds

aforesaid, or any of them. And upon the full payment

and redemption of said Eighteen Thousand Four Hun-

dred and Fifty Bonds, principal and interest, whether

before or after maturity the trustees aforesaid, parties

of the second part hereto, their successors or successor

shall re-convey by good and sufficient Deed of C-on-

veyance to the said Oregon and California Railroad

Company, party of the first part hereto, its successors

or successor or assigns, all its right, title, interest, prop-

erty and claim whatsoever which the said trustees, party

of the second part hereto, their successors or successor

may then have of, in or to any of the lands or fran-

chises hereby granted and conveyed to the said parties

of the second part hereto, and shall also assign, set over,

transfer and deliver to the said party of the first part

hereto, its successors or assigns, any and all moneys,
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bonds, notes, or other securities then remaining in such

sinking fund and held hy such Trustees for the use and

purposes aforesaid, all of which re-conveyances and trans-

fers shall be made without any other or further consid-

eration than the redemption of all such Bonds as afore-

said, by the party of the first part hereto, its successors

or assigns. And it is mutually agreed by and between

the parties hereto that the said Trustees, or either, or any

of them, or the survivor of them, or any successor, or

successors in such office may resign or discharge them-

selves, or himself of the Trust created, or declared by

these presents by notice in writing to the said Company

three months before such resignation shall take effect,

or such shorter time as they may accept as adequate.

And it is further hereby agreed between the parties to

this Indenture, that in the mean time, until the said

lands hereby granted and conveyed are sold by such

Trustees as hereinbefore provided for, it shall be law-

ful for the party of the first part hereto, and its suc-

cessors, peaceably and quietly to have, hold, use, possess

and enjoy the said lands with the appurtenances, and

to receive the incomes, rents, issues and profits thereof,

to its own use and benefit, without any hindrance or in-

terruption, suit or disturbance whatsoever of, or by, the

said parties of the second part or their or his successor, or

successors, in the Trust, or in any other person what-

ever claiming, or to claim, the same by, from, or under

them, or any of them; and the said party of the first

part, its successors and all and every other person or

persons whomsoever lawfully or equitably claiming any
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estate, right, title or interest of, in and to the herein-

before granted premises, by, from or under, or in trust,

for it shall and will at any time or times hereafter, upon

the reasonable request, and at the proper costs and

charges in the law, of the said parties of the second part,

or the survivor of them, or their or his successor or suc-

cessors or assigns make, do and execute, or cause to be

made, done and executed, all and every such further

and lawful and reasonable acts, conveyances and as-

surances in the law, for the better and more effectually

vesting and confirming the premises, lands and fran-

chises hereby intended to be granted in and to the said

parties of the second part, as by the said parties of the

second part, or the survivor of them, their or his suc-

cessor or successors, or the Counsel learned in the law,

shall be reasonably devised, advised or required, And
Also, that the said party of the first j)art and its suc-

cessors, the above granted, bargained, sold and assigned

premises, and every part and parcel thereof with the

appurtenances thereof unto the said parties of the sec-

ond part or the survivor of them, their or his successor

or successors, against the said party of the first j)art

and its successors, and against all and every person and

persons whomsoever lawfully claiming or to claim the

same by, through or under it shall and will Warrant,

and by these presents forever Defend.

IN WITNESS WHEREOF, the said party of

the first has caused its Corporate Seal to be affixed

to these presents and the same to be signed by its Presi-
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dent and Secretary by resolution of the Board of Di-

rectors thereof, at the City of Portland, Multnomah

Cowny State of Oregon, this fifteenth day of April, in

the year of Lord, One Thousand Eight Hundred and

Seventy.

Ben Holladay,

President of the Oregon and California

Railroad Company

(SEAL) A. G. Cunningham,

Secretary of the Oregon and California

Railroad Company

In Presence of

J. H. MitcheU,

Geo. E. Cole.

STATE OF OREGON, )

) ss.

County of Multnomah. )

BE IT RE]MEMBERED, that on this Eight-

eenth day of April, in the year of our Lord, One Thou-

sand Eight Hundred and Seventj^ before me, the

undersigned, a Notary Public in and for said County

of INIultnomah and State of Oregon, duly commissioned,

sworn and fully qualified, personally appeared the

above named Ben Holladay, President of the Oregon

and California Railroad Company, (and A. G. Cun-

ningham, Secretary of the Oregon and California Rail-

road Company), whose names are subscribed to the

foregoing instrument as parties thereto, personally

known to me to be the individuals described in and who
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executed the said instrument, and th^ severally ac-

knowledged to me that he, the said Ben Holladay, as

President of the said Oregon and California Railroad

Company, and he, the said A. G. Cunningham, as Sec-

retary of the said Oregon and California Railroad Com-

pany, executed the same as and for the Act and Deed

of the said Oregon and California Railroad Company,

freely and voluntarily and for the uses and pur-

poses therein mentioned, and the said A. G. Cunning-

ham being by me duly sworn did depose and say, that

he is the Secretary of the Oregon and California Rail-

road Company and resides at the City of Portland,

Multnomah County, in the State of Oregon; that he is

the legal custodian of and is acquainted with the Cor-

porate Seal of said Company; that the seal affixed to

the within Trust Deed is such corporate seal, that the

same was affixed by him as Secreary of said Company,

on the Eighteenth day of April, A. D. One Thousand

Eight Hundred and Seventy, by order of the Board

of Directors of said Company and that he signed his

name as Secretary to said Trust Deed by the like order

of said Board of Directors.

IN WITNESS WHEREOF, I have hereunto

subscribed my name and affixed my Notarial Seal the

day and year first above writetn.

(NOTARIAL SEAL) Geo. W. Murray,

Notary Public.

(U. S. Rev. Stamps, 5 cents, Cancelled.)
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STATE OF OREGON, )

)ss.

County of INIultnomah. )

I, A. G. Cunningham, Secretary of the Oregon

and California Raih-oad Company do hereby certify that

each of the Eighteen Thousand Four Hundred and

Fifty Bonds, which this Trust Deed is given to secure,

has placed upon it the requisite U. S. Internal Revenue

Stamps as required by law; that such Bonds in the ag-

gregate have placed thereon and all duly cancelled, U.

S. Internal Revenue Stamps to the amount of Four-

teen Thousand Seven Hundred and Ninety-five Dollars.

A. G. Cunningham,

Secretary of the Oregon and California

Railroad Company.

(SEAL, O.&C.R.R.Co.)

(United State Revenue Stamps, 5 cents

Cancelled.

)

STATE OF OREGON,
)

)

Department of State.
)

I, Samuel E. JNIay, Secretary of the State of Oregon,

do hereby certify that Geo. W. IVIurray, whose name is

subscribed to the foregoing and annexed certificate of

acknowledgement to the foregoing deed of trust, was,

at the time of signing the same, to-wit: on the Eight-

eenth day of April, A. D. One Thousand Eight Hun-
dred and Seventy a duly commissioned, qualified and

acting Notary Public in and for Multnomah County,
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in said State of Oregon, and that he was then by the

laws of the State of Oregon, duly authorized and em-

powered to take and certify, under his Notarial Seal,

acknowledgements to Deeds of Conveyance and Mort-

gages, and that his Certificate thereto is in due form

of law and that full faith and credit are due to his offi-

cial acts as such.

WITNESS MY HAND and the Great Seal of

the State, at office in the City of Salem, State of Ore-

gon, this nineteenth day of April, in the j^ear of our

Lord, One Thousand Eight Hundred and Seventy.

(GREAT SEAL Sam'l. E. May,

STATE OF OREGON) Secretary of State.

(United States Revenue Stamps, 5 cents.

Cancelled)

Form M 44.

Received for record April 18, 1870.

STATE OF OREGON, )

)ss. No. 9564
County of Multnomah,

)

I, JOHN B. COFFEY, County Clerk and Clerk

of the County Court of the County of Multnomah and

State of Oregon, do hereby certify that the foregoing

copy of Deed, Oregon and California Railroad Co. to

Milton S. Latham, et al, recorded in Book "K" page

727 Record of Deeds, has been compared by me with

the original, and that it is a correct transcript there-

from, and of the whole of such original Deed as the same

appears of record in my office and in my custody.
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IN TESTIMONY WHEREOF, I have hereunto

set my hartd and affixed the seal of said Court, this

5th day of May A. D. 1913.

(Seal) Jno. B. Coffey, County Clerk

Filed May 10, 1913.

A. M. CANNON,
Clerk U. S. District Court.

DEFENDANTS' EXHIBIT 400

is a certified copy of an instrument of date March 28,

1871, between Milton S. Latham, Faxon D. Atherton

and William Norris, trustees, parties of the first part,

and The European and Oregon Land Company, party

of the second part, and the Oregon and California Rail-

road Compan}^ party of the third part, recorded at

page 223, Book "N", of the Records of Deeds of Mult-

nomah county, Oregon, and thereafter, about the same

time, recorded in the Records of Deeds of the various

counties of the State within which any portion of the

granted lands were situated, which exhibit is as follows

:

Book N, Page 223.

O. & C. R. R. Co., TO

EUROPEAN AND OREGON LAND CO.

THIS INDENTURE made and entered into at

the Cit}^ and County of San Francisco, State of Cal-

ifornia, this twenty-eighth day of March in the year of

our Lord One Thousand Eight Hundred and Seventy-

one between Milton S. Latham, Faxon D. Atherton



vs. The United States 7859

and William Norris, trustees, all of the City and County

of San Francisco, parties of the first part, The Euro-

pean and Oregon Land Company, an incorporation,

duly incorporated and organized under and pursuant

to an act of the Legislature of the State of California

approved the fourteenth day of April, One Thousand

Eight Hundred and Fifty-three, entitled "An Act to

provide for the formation of Corporations for certain

purposes" and the acts supplementary thereto and

amendatory thereof, party of the second part and the

Oregon and California Rail Road Company a body

corporate, organized at Portland in the State of Ore-

gon, on the Seventeenth day of JNIarch, One Thousand

Eight Hundred and Seventy, under an act of the leg-

islature of the State of Oregon approved the fourteenth

day of October One Thousand Eight Hundred and

Sixty-two, entitled "An act providing for private cor-

porations and the appropriation of private property

therefor," and acts amendatory thereof and supplemen-

tal thereto, party of the third part Witnesseth

:

WHEREAS, the said Oregon and California Rail-

road Company did on the fifteenth day of April in the

year of Our Lord, One Thousand Eight Hundred and

Seventy, duly make execute and deliver unto the said

Milton S. Latham, Faxon D. Atherton and William

Norris, its certain Indenture in writing under seal, bear-

ing date on the last named day whereby the said Oregon

and California Railroad Company as party of the first

part therein, in consideration of certain premises in
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said Indenture declared and expressed and in further

consideration of One Dollar, the receipt whereof was

therein acknowledged did duly grant, bargain, sell, as-

sign, alien, set over, enfoeff, convey and confirm unto

the said Wilton S. Latham, Faxon D. Atherton and

William Norris parties of the second part therein, all

and singular the lands and franchises with their appur-

tenances lying and being in the State of Oregon granted

or intended to be granted to the Oregon Company by

act of Congress approved the twenty-fifth day of July,

in the year One Thousand Eight Hundred and Sixty-

six, entitled "An Act granting lands to aid in the con-

struction of a Railroad and Telegraph line from the

Central Pacific Railroad in California to Portland in

Oregon," and acts supplemental thereto and amenda-

tory thereof and also all the right, title, interest, claim,

property and demand whatsoever, both legal and equit-

able present and prospective, absolute and contingent

which the said Oregon and California Railroad Com-

pany then had or owned or to which it was in anywise

entitled in and to any and all lands and franchises in

the State of Oregon, granted or intended to be granted

to the Oregon Company by the acts of Congress afore-

said, and also all further right, title, interest, claim,

property and demand which the said Oregon and Cal-

ifornia Railroad Company might at any time thereafter

have, own or acquire to any lands lying and being any-

where in the State of Oregon or in any County thereof,

by virtue of any further compliance with the require-

ments of such acts of Congress by the said Oregon and
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California Railroad Company. Together with all and

singular the hereditaments and appurtenances thereunto

belonging or in anywise appertaining.

TO HAVE AND TO HOLD the said granted

lands property and franchises and every part and parcel

thereof unto the said ^Milton S. Latham, Faxon D.

Atherton and William Xorris and to their successors

or successor and assigns forever: In trust, nevertheless

for certain uses and purposes and upon certain condi-

tions and covenants in said Indenture contained as by

said Indenture or the record thereof in the Recorder of

Deeds in and for the County of Multnomah in the State

of Oregon on pp 727 to 734 inclusive of Book K of

said Records, reference thereto being had may more

fully and at large appear. And Whereas among other

conditions covenants and agreements in said Indenture

contained and set forth, the said jNIilton S. Latham,

Faxon D. Atherton and William Norris or their suc-

cessors or successor and assigns by and with the consent

of said Oregon and California Railroad Company, but

not otherwise, were and are duly authorized, empowered

and directed at any time before the maturing of the prin-

cipal of certain bonds of the said Oregon and California

Railroad Company in said Indenture mentioned and

described to sell and dispose of all or any part or por-

tion of the lands and franchises so granted as aforesaid,

by such acts of Congress and in and by said Indenture

conveyed to said trustees to such person or persons,

firm or firms association or bodies corporate and for

such price and upon such terms as the said Oregon and
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California Railroad Companj'- might by and through

its President^advise direct, instruct or agree to.

NOW THEREFORE, This Indenture Witness-

eth: That the said Milton S. Latham Faxon D. Ather-

ton and William Norris, Trustees, as aforesaid under

and pursuant to the power and authority in them vested

in and by the said Indenture first herein above referred

to and in consideration of the premises and of the cer-

tain covenants and agreements hereinafter contained

and set forth and to be performed and kept by the said

European and Oregon Land Company and in consid-

eration of the sum of one Dollar lawful money of the

United States to them in hand paid by the said Euro-

pean and Oregon Land Company, the receipt whereof

is hereby acknowledged and also in pursuance of the

advice, direction, instruction and agreement in writing

to that effect of the said Oregon and California Rail-

road Company, party of the third part by and through

its president have granted, bargained, sold, assigned,

aliened, set over, enfeoffed, conveyed and confirmed

and by these presents do grant, bargain, sell, assign,

alien, set over enfeoff convey and confirm unto the said

European and Oregon Land Company party of the

second part hereto; All the lands and franchises with

their appurtenances lying and being in the State of Ore-

gon granted or intended to be granted to the said Oregon

Company by Act of Congress approved the twenty-fifth

day of July One Thousand Eight Hundred and Sixty-

six, entitled "An Act granting lands to aid in the con-

struction of a railroad and telegraph line from the Cen-
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tral Pacific Railroad in California to Portland in Ore-

gon," and acts supplemental thereto and amendatory

thereof and also all the right title, interest, claim, property

and demand whatsoever, both legal and equitable pres-

ent and prospective, absolute and contingent which the

parties of the first part hereto now have or hold or to

which they may be in anywise entitled in and to any

and all lands and franchises in the State of Oregon

granted or intended to be granted to the said Oregon

Company by the Acts of Congress aforesaid and also all

future right, title, interest, claim, property and demand

which the parties of the first part hereto may at any

time hereafter have, own or acquire to any lands lying

and being anywhere in the State of Oregon or in any

County thereof by virtue of any further compliance

with the requirements of such Acts of Congress by the

party of the third part hereto, together with all and

singular the hereditaments and appurtenances thereunto

belonging or in any wise belonging and being the same

land, tenements, franchises, hereditaments and appur-

tenances granted, conveyed and assured unto the parties

of the first part hereto by the Oregon and California

Railroad Company by Indenture bearing date the fif-

teenth day of April One Thousand Eight Hundred and

Seventy, as by said Indenture or the record thereof in

the records and deeds in and for the County of Mult-

nomah in the State of Oregon on pp 727 to 734 inclusive

of Book K of said records, reference being thereunto

had, may more fully and at large appear.

TO HAVE AND TO HOLD the said granted
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lands, property and franchises and every part and par-

cel thereof lyito the said European and Oregon Land

Company party of the second part hereto and to its

successors and assigns forever, subject, nevertheless, to

the certain provisions and conditions in reference to

delivery of possession of said lands and delivery of the

surveys, plats and patents and other muniments of title

to or effecting said lands to be hereafter issued by the

United States to the said Oregon and California Rail-

road Company pursuant to law which are hereinafter

mentioned and expressed And said parties of the first

part and all and every person or persons whomsoever

lawfully or equitably claiming any estate, right, title

or interest of in and to the hereinbefore granted prem-

ises by, from or under them and each of them shall and

will at any time or times hereafter upon the reasonable

requests and at the proper costs and charges in the law

of the said party of the second part or its successor or

successors or assigns make, do and execute or cause to

be made, done and executed all and every such furthei*

and lawful and reasonable acts conveyances and assur-

ances in the law for the better and more effectually

vesting and confirming the premises, lands and fran-

chises hereby intended to be granted in and to the said

party of the second part as by the said party of the

second part or its successor or successors or the counsel

learned in the law shall be reasonably devised, advised

or required. And also that the said parties of the first

part the above granted, bargained, sold and assigned

premises and everj^ part and parcel thereof with the
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appurtenances thereof unto the said party of the second

part, or its successor or successors and assigns, against

the said parties of the first part and their successors

and against all and every person and persons whom-

soever lawfully claiming or to claim the same by, through

or under them it shall and will warrant and by these

presents forever defend. And in consideration of the

premises, the said European and Oregon Land Com-

pany, party of the second part hereto have covenanted,

promised, and agreed and doth hereby covenant, prom-

ise and agree to and with the said Milton S. Latham,

Faxon D. Atherton and William Norris, trustees, as

aforesaid, in manner following that is to sa}^ : The said

party of the second part hereto shall and will on or be-

fore the first day of April in the year of Our Lord,

One Thousand Eight Hundred and Eighty-nine, pay

to said Milton S. Latham, Faxon D. Atherton and

William Norris, trustees as aforesaid, the price or sum

of one and one quarter dollars lawful money of the

United States for each and every acre of said lands and

premises hereby conveyed to the party of the second

part be the same more or less.

It is further covenanted and agreed by the said par-

ties of the first part that they will notify in writing the

party of the second part at San Francisco from time

to time as they receive the same that they are prepared

to deliver to the party of the second part the plats or

surveys of the lands and premises hereby sold or intend-

ed to be sold as the same may be hereafter segregated

from the public domain and set apart to the Oregon
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and California Railroad Company party of the third

part hereto^ pursuant to law and for the purposes men-

tioned in the said Act of Congress passed as aforesaid

on the twenty-fifth day of July, One Thousand Eight

Hundred and Sixty-six and tlie acts supplemental there-

to and amendatory thereof and all such papers, docu-

ments and muniments of title hereafter to come to their

possession relating to said lands and premises as may be

necessary to enable the party of the second part to sell

at the the same by good and sufficient description there-

of. And it is also further stipulated, covenanted and

agreed by and between the parties of the first and sec-

ond parts hereto, that the said parties of the first part

having notified in writing as aforesaid, the party of the

second part at San Francisco, California, that they are

prepared to deliver to the party of the second part any

of the said surveys, plats, patents and other evidences

and muniments of title relating to or designating said

lands as the same may from time to time be issued by

the United States to said Oregon and California Rail-

road Company under the acts of Congress already

passed or which may hereafter be passed in aid therefor

sui^plemental thereto, the said party of the second part

at anj^ time before the expiration of two years from

the day of the receipt by said party of the second part

of the said notice relating to said documentary evidence

of location of and title to said lands, may and shall re-

ceive actual possession of said patents and of the lands

therein described upon paying to the parties of the first

part the said price of one and one quarter dollars per
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acre of such lands, but without interest on the said price

of the same for the said period of ten years. If, how-

ever, such lands shall for any cause be not all paid for

within ten years from the time the said party of the

second part shall be notified by the parties of the first

part as aforesaid, that said surveys, plats, patents and

other evidences and muniments of title are ready to

l)e delivered by the said parties of the first part to the

said party of the second part as aforesaid, then the par-

ties of the first part shall charge and the party of the

second part shall pay interest at the rate of six per cent

per annum upon said purchase price of one and one

quarter dollars per acre of said lands for the period

after said ten years and up to and including said first

day of April, One Thousand Eight Hundred and

Eighty-nine, during which said lands shall not be paid

for by the party of the second part as hereinbefore, pro-

vided it being the intent of this stipulation and coven-

ant that the party of the second part shall have ten

years within which to make payment for and take pos-

session of or sell to others the lands hereby conveyed

without paying interest on the said purchase price of

said lands for any portion or the whole of tliat time,

but that after said lands or any part thereof shall have

been at the disposition of the party of the second part

under the covenants of this Indenture for the term of

two years it shall thereafter pay to the parties of the

first part, interest at the rate of six per cent per an-

nimi on the purchase price of all the lands so at the dis-

position of the party of the second part which may not
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for any reason have been paid for by said party of the

second par-t within such period of two years. But the

said surveys, plats, patents and all other evidences and

muniments of title from the United States to said Ore-

gon and California Railroad Company relating to said

lands hereinbefore conveyed shall remain with, and the

possession of the lands and premises therein described

shall always remain in the said parties of the first part

anything hereinafter contained to the contrary notwith-

standing, until said party of the second part shall pay

the parties of the first part for the same or such part

thereof as it may from time to time desire to obtain

possession of under this convej'^ance, the said price of

one and one quarter dollars per acre of said lands and

such rate of interest thereon as is hereinbefore provided

for. It is further expressly covenanted and agreed by

and between the parties hereto, each with the other, that

in case the total amount of indebtedness of the party

of the second part created under this Indenture shall

at the time of the execution and delivery of these pres-

ents or at any further time exceed the amount of the

capital stock of said party of the second part actually

paid in, the parties of the first part in consideration of

the premises and of the sum of one dollar to them in

hand paid by the party of the second part, the receipt

whereof is hereby acknowledged hereby covenant, prom-

ise and agree that they will and they do hereby remise

release and discharge the trustee of the party of the

second part under whose administration such excess

may be or is hereby created, from all and every liability,
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joint or several in this or either of their individual and

private capacities to the parties of the first and their

parts, for the amunt of such excess of said indehted-

ness over the amount of capital stock of the party of

the second part actually paid in at the time of the exe-

cution and delivery of these presents and said parties

of the first part for the consideration aroresaid, do

hereby waive, surrender and abandon any and all claim,

demand or right at law or in equity or existing or to

exist by operation of the statute creating undivied and

private liabilities of trustees of corporations organized

under the laws of California, for debts or liabilities in-

curred in excess of the amount of capital stock actually

paid in. And the said party of the third hath coven-

anted and agreed and doth hereby covenant and agree

to and with the parties of the first part, and the party

of the second part, that it has duly authorized, empow-

ered, directed and required the said parties of the first

part as trustees as aforesaid, to make, execute and de-

liver this Indenture to the said party of the second part

in manner and form and upon the terms and conditions

hereinbefore expressed; and the said party of the sec-

ond part by and through its president, he being there-

unto and for that purpose duly authorized and empow-

ered this sale and conveyance and every part thereof

hath fully and completely ratified, approved, confirmed

and by these presents doth fully ratify, approve, and

confirm the same.

IN WITNESS WHEREOF the said parties of
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the first part have hereunto set their respective hands

and seals : -and the said party of the second part hath also

caused these presents to be subscribed by its president

and its corporate seal to be hereto affixed and attested

by its Secretary by resolution of its Board of Trustees,

the day and year first above written and the said party

of the third part hath also caused the same to be sub-

scribed by its President and its corporate seal to be

hereto affixed and attested by its Secretary by resolu-

tion of its Board of Trustees the day and year first

above written.

Milton S. Latham, (Seal)

Faxon D. Atherton, (Seal)

Wm. Norris. (Seal)

Signed, sealed and delivered

first being duly stamped.

Wm. H. S. Barnes,

F. J. Thibault.

THE EUROPEAN AND OREGON
LAND COMPANY

(Seal of E and O By Jos. S. Wilson.

Land Company) Pres't

(Rev Stamps 50c cancelled)

Attest: Francis Avery,

Secretary, E and O. L. Co.
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THE OREGON AND CALIFORNIA

RAILROAD COMPANY
(SEAL OF O & C By Ben Holladay, President.

R. R. COMPANY)
Attest: A. G. Cunningham,

Secretary, O and C. R. R. Co.

STATE OF CALIFORNIA, )

)ss.

City and County of San Francisco.)

I, F. J. Thibault, a commissioner for the State of

Oregon, duly commissioned by the Executive authority

and qualified under and by virtue of the laws thereof

to take the acknowledgements and proof of the execu-

tion of deeds and other instruments in writing under

seal to be used or recorded in the State of Oregon and

to administer oaths affirmations & c, residing in the

city and county of San Francisco and State of Califor-

nia do certify that on the twenty eighth day of March,

A. D. 1871, before me personally appeared in the said

city and county of San Francisco and State of Califor-

nia, Milton S. Latham, Faxon D. Atherton and William

Norris whose names are subscribed to the foregoing

instrument as parties thereto of the first part who are

to me personally known to be the individuals described

in and who executed the said instrument as parties of the

first part therein and said Milton S. Latham, Faxon

D. Atherton and William Norris, severally duly ac-

knowledged to me that they executed the said annexed



7872 O. ^ C. R. R. Co., et al.

instrument freely and voluntarily and for the uses and

purj^oses therein mentioned and also that on the day

and year aforesaid and at the place aforesaid, person-

ally appeared Jos. S. Wilson, president of the Euro-

pean and Oregon Land Company and Francis Avery,

the Secretary of the said Company, to me severally and

personally known as the president and secretary of said

Company and as the real persons by whom and in whose

names as such president and Secretary the foregoing

instrument was subscribed and executed and they sev-

erally acknowledged before me that they severally sub-

scribed and executed the foregoing instrument for and

in behalf of and as the act and deed of said European

and Oreogn Land Company, party of the second part

thereto for the uses and purposes therein expressed un-

der express authority of resolutions of its Board of

Directors duly passed and adopted and the said Jos. S.

Wilson, president as aforesaid, and said Francis Avery,

secretary as aforesaid, being by me duly and severally

sworn, severally deposed as follows: that he knows the

corporate seal of said Company and that the seal af-

fixed to the foregoing instrument is the corporate seal

of said Company and was so affixed by the express or-

der and directions of its Board of Directors and under

authority of resolutions duly passed and adopted by said

Board and duh^ entered upon the minutes of its pro-

ceedings.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal as such commis-
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sioner, at my office in the city and county of San Fran-

cisco and State of California, this twentieth day of

March in the year of our Lord, One Thousand Eight

Hundred and Seventy-one.

F. J. Thibault,

Commissioner for Oregon, in California.

(COMMISSIONERS OF DEEDS SEAL)

STATE OF OREGON, )

)ss.

County of Multnomah.
)

BE IT REMEINIBERED, that on this first day

of April, A. D. 1871, before me the undersigned, a

Notary Public in and for the State of Oregon, duly com-

missioned and qualified and duly authorized by the laws

of the State of Oregon to take the acknowledgements

and proof of the execution of deeds and other instru-

ments in writing, under seal and to administer oaths

and affirmations & c, personally came Ben Holladay,

president and A. G. Cunningham, Secretary of the

Oregon and California Railroad Compan^^ of Portland,

Oregon, a corporation duly incorporated under the laws

of the State of Oregon, to me severally and personally

known to be the president and secretary of said Com-

pany and to be the identical persons described in and

by whom and in whose names as such president and sec-

retary the foregoing instrument was subscribed and

executed by the said Oregon and California Railroad

Company party of the third part and they severally

acknowledged before me that they severally sub-
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scribed and executed the foregoing instrument for

and on belmlf of and as the act and deed of said Oregon

and Cahfornia Raih-oad Company, party of the third

part thereto for the uses and purposes therein expressed

under express authority of resohitions of the Board of

Directors of said Company, duly passed and adopted

and the said Ben HoUaday, president as aforesaid, and

said A. G. Cunningham, secretary as aforesaid, being

by me duly and severally sworn, severally deposed as

follows: that he knows the Corporate seal of said Com-

pany and that the seal affixed to the foregoing in-

strument is the corporate seal of said Company and was

so affixed by the express order and direction of the

Board of Directors of said Company and under author-

ity of resolutions duly passed and adopted by said Board

and duly entered upon the minutes of its proceedings.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal as such No-

tary at my office in the City of Portland, County of

Multnomah and State of Oregon, this 1st day of April,

in the year of Our Lord One Thousand Eight Hun-
dred and Seventy-one.

(5 cent Rev stamp Geo. E. Cole,

cancelled) Notary Public.

(NOTARIAL SEAL)
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STATE OF OREGON, )

)ss.

Department of State. )

I, S. F. Chadwick, secretary of the State of Oregon,

do hereby certify that Geo. E. Cole, whose name is sub-

scribed to the foregoing and annexed certificate of ac-

knowledgement to Indenture was at the time of signing

the same, to-wit: on 1st day of April, A. D. One Thou-

sand Eight Hundred and Seventy-one a duly commis-

sioned qualified and acting Notary Public in and for

the County of ^lultnomah, in said State of Oregon,

duly authorized and empowered to take and certify un-

der his Notarial Seal acknowledgements of deeds of

conveyance and Indentures and that full faith and credit

are due to his official acts as such.

WITNESS MY HAND AND the Great Seal of

of State at office in the City of Salem, State of Oregon,

this third day of April, in the year of our Lord, One

Thousand Eight Hundred and Seventy-one.

S. E. Chadwick,

Secretary of the State of Oregon.

(GREAT SEAL OF THE
STATE OF OREGON)

Reed for Record, April 4th, 1871.
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STATE OF OREGON, )

) ss. No. 9557
County of Multnomah,)

I, JOHN B. COFFEY, County Clerk and Clerk

of the County Court of the County of Multnomah and

State of Oregon, do hereby certify that the foregoing

copy of Deed, O & C R. R. Co. to European and Oregon

Land Co., recorded in Book N page 223 Record of

Deeds, has been compared by me with the original, and

that it is a correct transcript therefix)m, and of the whole

of such original Deed as the same appears of record

in my office and in my custody.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said Court, this

3rd day of May A. D. 1913.

(Seal) Jno. B. Coffey, County Clerk.

Filed May 10, 1913.

A. M. CANNON,
Clerk U. S. District Court.

DEFENDANTS' EXHIBIT 401

is a certified copy of an agreement executed July 25,

1874, by and between The European and Oregon Land

Company, party of the first part, and Milton S. La-

tham, Faxon D. Atherton, William Norris, parties of

the second part, Henry Villard and others, parties of

the third part, the Oregon and California Railroad

Company, party of the fourth part, and Ben Holladay,
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party of the fifth part, recorded at page 264, Book
"Z" of the Records of Deeds for Multnomah county,

Oregon, on January 4, 1875, and thereafter, about the

same time, recorded in the Records of Deeds of all

other counties in which any part of said granted lands

were situated, and which exhibit is as follows:

Deed Book Z, 264.

AGREEMENT, BETWEEN THE EUROPEAN
AND OREGON LAND COMPANY

AND
MILTON S. LATHAM, FAXON D. ATHER-

TON AND WM. NORRIS, TRUSTEES
AND OTHERS.

AN AGREEMENT, made and entered into this

twenty-fifth day of July, Eighteen Hundred and Seven-

ty-four, by and between The European and Oregon Land

Company, a bod}^ politic and corporate under the laws

of California, party of the first part; Milton S. La-

tham, Faxon D. Atherton and William Norris, all of

the State of California, trustees, parties of the second

part; Henry Villard, of the City of Heidelberg, Grand

Duchy of Baden, Heinrich, Hohenemser of the City of

Frankfort-on-the-main, Prussia, director of the Deuth-

sche Vereins bank in the same city, Aron Niederhof-

heim, of the city of Frankfort-on-the-Main, Director

of the branch office at Frankfort-on-the-Main of the

Bank fuer Handel and Industrie at Darmstadt, Julius
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Schmidt, banker of the city of Frankfort-on-the-Main,

Adolph Otto, doctor of law and attorney at law of the

City of Heilbronn, Kingdom of Wurtemberg, Michael

Benjamin, of the City of Mvmich, Kingdom of Bava-

ria, director of the Baierische Wechsler bank in the

same city, Carl Staehelin-Biicknor of the City of Basle,

Switzerland, partner in the house of Messrs Iselin &
Staehelin in the same city, F. S. Van Nierop of the city

of Amsterdam, Kingdom of the Netherlands, director

of the Amsterdam'sche Bank of the same city ; Wilhelm

Koester, of the city of Mannheim, Grand Duchy of

Baden, banker, partner in the house of Koester & Co.,

in the same city by the said Henry Villard, their attor-

ney in fact, parties of the third part; The Oregon &

California Railroad Company, a body politic and cor-

porate under the laws of Oregon, parties of the fourth

part; and Ben Holladay, of the State of Oregon, (who

is president of the last named Company, and the owner

of a majority of its capital stock) party of the fifth

part

;

WITNESSETH: WHEREAS, the said party of

the fourth part, heretofore, to-wit: on the fifteenth day

of April, Eighteen Hundred and Seventy, made its

certain Indenture of mortgage of that date of certain

of its property therein described, to said Faxon D. Ath-

erton and Milton S. Latham as trustees, to secure the

paj^ment of certain of its bonds, which mortgage was

duly recorded in the office for the record of mortgages

in the county of Multnomah, State of Oregon, in Book
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K of Mortgages, on pages seven hundred and forty

five and following, to which mortgage and the record

thereof direct reference is made. And WHEREAS,
at the date last aforesaid, said party of the fourth part

for the purpose of creating a sinking fund for the pay-

ment of the said bonds conveyed by its certain deed of

that date to the parties of the second part all the lands

and franchises with their appurtenances lying and being

in the State of Oregon, granted or intended to be grant-

ed, to the Oregon Company by Act of Congress, ap-

proved July twenty-fifth, A. D. One Thousand Eight

Hundred and Sixty-six, entitled "An Act granting

lands to aid in the construction of a railroad and tele-

graph line from the central Pacific Railroad in Cal-

ifornia to Portland in Oregon," and Acts supplemental

thereto and amendatory thereof, and also, all the right,

title, interest, claim, property and demand whatsoever,

both legal and equitable, present and prospective, ab-

solute and contingent, which the party of the first part

hereto now has, or owns or to which it is in any way

entitled in and to any and all lands and franchises in

the State of Oregon granted, or intended to be granted

to the Oregon Company by Acts of Congress aforesaid,

and also all future right, title, interest, claim, property

and demand, which the party of the first part hereto

may at any time hereafter have, own or acquire to any

lands lying and being anywhere in the State of Oregon,

or in any county thereof, by virtue of any further com-

pliance with the requirements of such Acts of Congress

by the party of the first part hereto; together with all
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and singular the hereditaments and appurtenances there-

unto belonging or in anywise appertaining, in trust

nevertheless, for the uses and purposes specified in said

deed of trust, which said deed was duly recorded in

Book K of record of deeds of said last named county,

on pages seven hundred and twenty seven and follow-

ing, to which deed and the record thereof direct ref-

erence is made. And WHEREAS, said parties of the

second part in part execution of their said trust, did

on the twenty-eighth day of March, Eighteen Hundred

and ScA^enty-one, made a certain deed and agreement

of sale and conveyance with said party of the first part

(which was mutually executed by said parties) convey-

ing to said party of the first part the lands and prop-

erty lastly above described, upon certain terms in said

agreement of sale and conveyance described, which said

deed is recorded in said county last named in Book N
of Records of Deeds, Pg 223 of said county, to which

deed and record, direct reference is heremade.

AND WHEREAS, said agreement last aforesaid

remains only in part executed, and comparatively but a

small portion of said lands have been sold by said par-

ties of the first part; and the parties of the third part

who are the owners and possessors of a majority of

said bonds referred to in the above mentioned deeds of

mortgage and trust, together with said party of the

fourth part deem it to be for the interest of the said

party of the fourth part as well as for the whole body

of said bondholders, that said sale so far as may be

should be canceled, and said land be reconveyed, upon

equitable terms as herein provided.
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AXD WHEREAS, said party of the first part has

spent large sums of money in causing plans written

descriptions and maps of the land in said land grant

to be made and circulated, and in advertising the said

lands and in maintaining agencies for the sale thereof, and

in other ways which will be of great benefits to all parties

interested in the sale thereof. And WHEREAS, all

parties hereto are interested in adjusting the matters

aforesaid, and in securing to the bond-holders the full-

est security to be obtained from the said lands so con-

veyed in trust to said parties of the second part, And
WHEREAS, the parties hereto have agreed upon such

cancellation and rescision of said agreement between said

parties of the first and second part and a restoration

of said parties to their respective original positions, so

far as may be.

NOW THEREFORE, the party of the first part

in consideration of the premises and the sum of one

dollar to it in hand paid by said parties of the second

part (the receipt whereof is hereby acknowledged) has

remised, released, sold and assigned and by these pres-

ents does remise, release, sell, assign, convey and con-

firm (with certain exceptions hereinafter named) to

said parties of the second part and their heirs, succes-

sors and assigns forever, all the land and franchises,

with all rights and privileges, easements and appur-

tenances thereunto belonging, lying and being in the

State of Oregon, granted or intended to be granted

to the Oregon Company by Act of Congress, approved

July twenty-five, Eighteen Hundred and Sixty-six, en-
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titled "An Act granting lands to aid in the construction

of a railroad and telegraph line from the Central Pa-

cific Railroad in California to Portland in Oregon,

and Acts supplemental thereto, and amendatory there-

of," and also (with certain exceptions hereinafter

named) all the contracts, rights, title, interest, claim,

projjerty and demand, whatsoever, both legal and equit-

able, present and prospective, absolute and contingent,

which the party of the first part heretofore had or owned,

or to which it became in any way entitled under and by

virtue of said deed from the party of the second part,

dated March twenty-eight, A. D. Eighteen Hundred

and Seventy-one, or of any other deeds or contracts;

if such there be, or of any acts heretofore done by the

party of the fourth part, in compliance with said acts

of Congress to the lands and property named in said

deed, and to all lands, rights, property and franchises

in the State of Oregon, granted or intended to be grant-

ed to the Oregon Company by the Acts of Congress

aforesaid; and also (with certain exceptions hereinafter

stated) all future right, title, interest, claim, property

and demand which the party of the first part may at

any time hereafter have, own or acquire in, or to any

lands, rights or property in the State of Oregon or any

county thereof by virtue of any further compliance

with the requirements of said Acts of Congress by the

party of the fourth part, or its grantors; and also all

maps, plans, office furniture, leases, contracts, bonds,

notes, mortgages and other securities and property, real

and personal, and all acounts, moneys, claims, demands,
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rights and privileges, legal or equitable which the said

party of the first part now had or owns or to which it is

in any way entitled, saving and excepting, neverthe-

less, out of the premises, all money or property that the

parties of the first part may procure, get or receive as

indemnity and reimbursement as herein provided, and

also expressly saving and excepting, nevertheless, out

of the ^;^mises and from the operation of these pres-

ents, the corporate rights and franchise of the said party

of the first part, and all lands and rights heretofore

conveyed or granted by it, being the premises named in

certain deeds as follows, to-wit.

Acres.

Lot number one (1) Section eleven (11) town-

ship two ( 2 ) south of range two ( 2 ) west, con-

taining 10.68

Northwest quarter (1/4) of section seventeen

(17) and northwest quarter (I4) of southwest

quarter (I/4) of section thirteen (13) township

two (2) south range four (4) east containing 200.00

West half (V2) of southwest quarter (1/4) and

northeast quarter (^4:) of the northeast quar-

ter (1/4) of section five (5) township two (2)

south range four (4) west containing, 119.48

Lots one (1) and eight (8) of section nine (9)

township two (2) south range one (1) east

containing 21.92
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Lots one (1) and (2) of section nineteen (19)

township two (2) south range four east, con-

taining 46.36

Lots three (3) and eight (8) of section twenty

seven (27) township thirteen (13) south range

five (5) west, containing 19.91

Southwest quarter (1/4) of southeast quarter

(1/4) and southeast quarter (I4) of southwest

quarter (14) of section eleven (11) township

two (2) south range three (3) west, contain-

ing 80.00

Lot number one (1) of northeast quarter (I4)

of section fifteen (15) township three (3)

south range one (1) east, containing 22.24

Lot number two (2) of section thirty one (31)

township three (3) south range four (4) east,

containing 28.60

Northeast quarter (14) of section thirteen (13)

and southeast quarter (14) of northeast quar-

ter (14) of section thirty one (31) township

three (3) South range two (2) east, contain-

ing 200.00

Northeast quarter (1/4) of northeast quarter

(1/4) of section seven (7) township three (3)

south range one (1) west, containing 40.00
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Southeast quarter (I/4) of section nineteen and

northwest quarter (1/4) of northeast (quarter

(1/4) and southeast quarter (1/4) of north-

west quarter (1/4) of section twenty nine (29)

township four (4) south range four (4) east,

containing 240.00

Lot one (1) of section twenty seven (27) and

lot one (1) of section twenty nine (29) town-

ship four (4) south range one (1) west, con-

taining 5.69

Northeast quarter (1/4) of northwest quarter

(y^) of section three (3) township four (4)

south range three (3) east, containing 40.20

Lot two (2) of section one (1) and southwest

quarter (^) of northwest quarter (I4) of

section eleven (11) and lot six ( 6 ) of section

fifteen (15) township four (4) south range

five (5) west, containing 95.10

Southeast quarter (1/4) of northeast quarter (1/4)

of section nineteen (19) township four (4)

south range four (4) east, containing 40.00

Lot one (1) of section nine (9) and lot one (1)

of section nineteen (19) and lots three (3) and

four (4) of section twenty-five (25) township

five (5) south range four (4) west, containing 26.73
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Lots three (3) and four (4) of section one (l)

and southwest quarter 14) ^^ southeast quar-

ter (I4) of section nine (9) and lot two (2)

of section twenty nine (29) township five (5)

south range six (6) west, containing 96.14

Lot two (2) of section seven (7) tow^nship six

(6) south range five (5) west, containing 2.44

Lot four (4) of section twenty three (23)

township six (6) south range seven (7) west,

containing 15.14

Lot three (3) of section twenty nine (29) and

lot two (2) of section seventeen (17) town-

ship thirteen (13) south range five (5) west,

containing 26.20

Lot eight (8) and northeast quarter (1/4) of the

northeast quarter (%) of section twenty three

(23) township fourteen (14) south range

three (3) west, containing 43.69

Lots one (1) and two (2) of section twenty

nine (29) township two (2) south range one

(1) east, containing 57.66

Southeast quarter (1/4) of southeast quarter

(1/4) of section five (5) township three (3)

south range one ( 1 ) east, containing 40.00
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Southwest quarter (1/4) of southwest quarter

and northwest quarter ( 1,4 ) of northwest quar-

ter (1/4) of section one (1) township (3) south

range two (2) east, containing 78.52

Northwest quarter (1/4) of southeast quarter

(1/4) of section thirteen (13) township two

(2) east, containing 40.00

Northeast quarter (1/4) of southeast quarter

(^) of section thirteen (13) township two

(2) south range three (3) east, containing 40.00

Lot five (5) of section twenty five (25) town-

ship two (2) south range three (3) east, con-

taining 31.98

Lot three ( 3 ) of section five ( 5 ) township three

(3) south range three (3) east, containing 17.25

Lot two (2) of section thirteen (13) township

three (3) south range three (3) east, contain-

ing 21.56

Lot seven (7) of section thirteen (13) township

three (3) south range three (3) east, contain-

ing 47.29

Lot one (1) of section seventeen (17) township

three (3) south range three (3) east, contain-

ing 38.36
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Southwest quarter (14) of northwest quarter

(1/4) of section seventeen (17) township three

(3) south range three (3) east, containing 40.00

Northeast quarter {V^) of northeast quarter

(14) of section one (l) township four . . south

range three (3) east, containing 40.09

Northwest quarter (I/4) of northeast quarter

(1/4) of section one (1) township four (4)

south range three (3) east, containing 40.08

North half (l/>) of southwest quarter (%) of

of section seven (7) township one (1) south

range four (4) east, containing 80.15

North half (l/o) of the southwest quarter (14)

of section one (l) township three (3) south

range four (4) east, containing 80.00

North half (l/>) of northwest quarter (1/4) of

section (1) township three (3) south range

four (4) east, containing 82.75

Southwest quarter (1/4) of northwest quarter

(I4) and northwest quarter (1/4) of southwest

quarter (1^) of section eleven (11) township

three (3) south range four (4) east, contain-

ing 80.00

South half (1/^) of southeast quarter (1/4) of

section thirty one (31) township one (1) south

range one ( 1 ) west, containing 80.00
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South half (1/-) of northeast quarter (1/4) of

section five (5) township two (2) south range

one ( 1 ) west, containing 80.00

North half (1/2) of southeast quarter (1/4) of

section thirteen (13) township two (2) south

range one ( 1 ) west, containing 80.00

Southeast quarter (I4) of southwest quarter

(%) of section one (1) toAvnship three (3)

south range one ( 1 ) west, containing 40.00

Southeast quarter (1/4) and south half (l/o) of

northeast quarter (1/4) of section twenty five

(25) township one (1) south range two (2)

west, containing 240.00

Northwest quarter (y_i) of northeast quarter

(1/4) and lots three (3) and four (4) of sec-

tion twenty seven (27) township one (1)

south range two (2) west, containing 107.07

Lot one (1) of section five (5) township two

(2) south range two (2) west, containing 13.00

Southwest quarter (1/4) of northwest quarter

(1/4) of section seven (7) township two (2)

south range two (2) west, containing 41.96

Southeast quarter (1/4) of northwest quarter

(I4) of section seven (7) township two (2)

south range two (2) west, containing 40.00
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Lots three (3) and four (4) of section nine (9)

township -two (2) south range two (2) west,

containing 19.60

Xortheast quarter (1/4) of northeast quarter

(1/4) of section twenty three (23) township

two (2) south range two (2) west, containing 40.00

West half
( V2) of southwest (1/4) of section one

(1) township two (2) south range three (3)

west, containing 80.00

Northeast quarter (I4) of southeast quarter

(1/4) of section three (3) township two (2)

south range three (3) west, containing 40.00

Northwest quarter (I4) of southwest quarter

iV-i) of section eleven (11 ) township two (2)

south range three (3) west, containing 40.00

Lot five (.5) of section twenty one (21) town-

ship two (2) south range three (3) west, con-

taining 30.86

Northwest quarter (1/4) of southeast quarter

(1/4) of section twenty three (23) township

(2) south range three (3) west, containing 40.00

Lot two (2) of section eleven (11) township one

(1) south range two (2) east, containing 37.66

Northeast quarter (1/4) of northeast quarter

(1/4) of section fifteen (15) township one (1)

south range two (2) east, containing 40.00
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Southwest quarter (1/4) of northeast quarter

(1/4) of section five (5) township one (1)

south range three (3) east, containing 40.00

Northwest quarter (I4) and lot two (2) of sec-

tion five (5) township one (l) south range

three (3) east, containing 165.92

North half (I/2) of northeast quarter (%) of

section seven (7) township one (1) south

range three (3) east, containing 80.00

Lot six (6) of section thirteen (13) township

three (3) south range three (3) east, contain-

ing 28.80

South half (1/)) of northwest quarter (1/4) of

section one (1) township three (3) south

range four (4) east, containing 80.00

Lots one (1) and two (2) of section three (3)

township two (2) south range one (l) west,

containing 40.00

Northwest quarter (1/4) of southeast quarter

(1/4) and northeast quarter (1/4) of southwest

quarter (1/4) of section seven (7) township

two (2) south range one (l) west, contain-

ing 80.00

Lots six (6) and eight (8) of section seventeen

(17) township one (1) south range two (2)

west, containing 38.50
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Lots three (3) and four (4) of section thirty

three ( 33 ) township one ( 1 ) south range two

(2) west, containing 55.66

East half (%) of southeast quarter (1/4) of sec-

tion eleven (11) township two (2) south

range three (3) west, containing 80.00

Lot one (1) of section twenty five (25) town-

ship three (3) south range four (4) west,

containing 6.96

Lot eight (8) of section three (3) township

five (5) south range three (3) west, contain-

ing 10.78

But, as to all these excepted parcels, the party of the

first part hereby grants and conveys all the remaining

rights, title and interest therein, if any there be, legal

or equitable. Meaning and intendeding hereby among

other things, to reconvey to the party of the second part,

everything whatsoever, excepting as aforesaid, hereto-

fore conveyed or granted by said party of the second

part to said party of the first part thereof, and fully

to reinstate the party of the second part, so far as may

be done, and with exceptions aforesaid in all the prop-

erty, franchises, ownership, rights and privileges touch-

ing the premises which it had before the said deed was

made by them to the party of the first part.

TO HAVE AND TO HOLD the granted prem-

ises unto the said party of the second part, and their
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heirs, successors and assigns forever, but in trust nev-

ertheless, for the same uses and purposes and upon the

same conditions and covenants named in said deed of

trust from the party of the fourth part to the party

of the second part, dated April fifteenth, Eighteen

Hundred and Seventy. And the parties of the second

part hereby accept said conveyance and agree to hold

the said land upon the trusts hereinbefore referred to.

But this conveyance is made upon the express condi-

tion that the parties of the second part agree and they

do hereby agree to and with the parties of the first part,

to fulfil and perform all the contracts for sales or con-

veyancing of any of said lands heretofore made by said

party of the first part with the purchaser and do fur-

ther agree to reimburse the party of the first part or

cause it to be reimbursed in full out of the net proceeds

of lands coming into their hands for all outlays or dis-

bursements in its said business; and do further agree

to release and discharge the parties of the first part

from the payment of any of the sums of money or the

performance of any of the matters and things on its

part to be made, done and performed as set forth in

said conveyance and agreement of the said twenty-

eighth day of March, Eighteen Hundred and Seventy

one, and to release and indemnify the party of the

first part or cause it to be indemnified when and to the

extent that said parties of the second part may have

in their hands any net proceeds from the sale of lands,

from and against all contracts or liabilities which it may

be under, relative to the granted premises, and in all
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other matters for and against which said party of the

first part equitably and in good conscience has a right

to be reimbursed, indemnified and protected, such in-

demnity and repayment shall also be reduced to the ex-

tent that an}" one or more of the stockholders shall

waive, or has waived his right to any share or interest

therein, in favor of the bondholders; and all rights of

parties within the said party of the first part, as among

themselves, or in relation to the Company shall be ad-

justed as they and said Company may agree.

For the ascertaining of the payment and indemnity

to be allowed by said party of the second part, to the

party of the first part, it is agreed that on motion of

either of the parties of the second or third parts, three

arbitrators shall be appointed one to be chosen by each

of said last named two parties, and the third by the two

so chosen; and in case either party or arbitrator, as the

case may be, having been fairly notified in ^vriting for

seven days, of the choice of the other party or arbitrator,

as the case may be, shall fail to notify the other party

or arbitrator, as the case may be, of his own choice, then

the principal consular officer of the German Empire,

at San Francisco, shall upon being notified of such

failure, be authorized to fill the vacancy forthwith, and

immediate notice shall be given of his action to both of

said parties or arbitrators, as the case may be. The de-

cision of the said three arbitrators, or in case of disagree-

ment of a majority of them, shall be final; and said

arbirators, in making their award, shall not be bound
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by the strict rules of law or equity, as administered in

Courts, but shall make a fair and equitable adjustment.

The party of the third part may, if it sees fit, and

by consent of the arbitrators, cause any part of the per-

sonal property hereby conveyed, to be returned to the

parties of the first part in lieu of, or in lieu of making

compensation. And the said parties of the third part

do hereby covenant and agree to and with said parties

of the first part, in consideration of the premises and

the sum of one dollar to them in hand paid by said party

of the first part, the receipt whereof is hereby acknowl-

edged, that they, the parties of the fii'st part, will in-

demnify, save and keep harmless the said party of the

first part of and from all loss and damage by reason

of the execution of these presents by the party of the

first part, and against any and all claims against said

party of the first part, for the purchase money by them

to have been paid unto and by virtue of said agreement

between said parties of the first and second parts, dated

the twenty eighth day of March, Eighteen Hundred

and Seventy-one.

IN WITNESS WHEREOF, The said parties of

the second, third and fifth parts have hereunto set their

hands and seals, the parties of the second and fifth parts

and said Henry Villard in person and the others of

said attorney in parties of the third part by their said

fact, Henry Villard; and the parties of the first and

fourth parts, corporations as aforesaid, have caused

these presents to be signed by their respective presidents
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and secretaries, and their corporate seals respectively to

be hereunto affixed, all in quadruplicate, the day and

year first above written.

J. W. Ames,

President of the European and Oregon

Land Company

Pelham W. Ames,

Secretary of the European and Oregon

Land Company,

(Seal of the European & Oregon Land Co.)

In presence of:

F. J. Thibault,

John H. Winkins.

(This agreement shall not take effect as to the parties

of the first and second parts until ratified by the con-

stituents of the said Henry Villard.

J. W. Ames,

Pres E and O Land Co.

July 25th, 1874.)

( Milton S. Latham, ( Seal

)

Trustees.— (F. D. Atherton, (Seal)

(Wm. Norris, (Seal)

( Henry Villard, (Seal)

Heinrich Hohenemser, (Seal)

By Henry Villard, his attorney in fact,

Aron Neiderhofheim, (Seal)

By Henry Villard, his attorney in fact,

Julius Schmidt, (Seal)

By Henry Villard, his attorney in fact,
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AdolphOtto, (Seal)
By Henry Villard, his attorney in fact,

Michael Benjamin, (Seal)
By Henry Villard, his attorney in fact,

Carl Staehlin-Bucknor, (Seal)

By Henry Villard, his attorney in fact,

F. S. Van Nierop, (Seal)

By Henry Villard, his attorney in fact,

Wilhelm Koester, (Seal)

By Henry Villard, his attorney in fact,

Ben Holladay,
President of the Oregon and California

Railroad Company.

A. G. Cunningham,
Secretary of the Oregon and California

Railroad Company.

( Ben Holladay, (Seal)

In Presence of

J. N. Dolph,

R. H. Fowler.

(SEAL OF THE OREGON &
CALIFORNIA RAILROAD CO.)

STATE OF CALIFORNIA, )

)ss.

City and County of San Francisco.

)

BE IT REMEMBERED, that on the thirty first

day of July, A. D. 1874, before me, the undersigned.



7898 O. <§ C, B. R. Co., et al

a Commissioner of deeds for the State of Oregon, re-

siding at San Francisco, California, duly commissioned,

sworn and fully qualified personally came J. W. Ames,

President of the European and Oregon Land Com-

pany, and Pelham W. Ames, Secretary of the European

and Oregon Land Company whose names are subscribed

to the foregoing instrument as parties thereto and as

the president and secretary of said European and Ore-

gon Land Company, both personally known to me to

be the individuals named and described in and who

executed the said instrument, and they severally ac-

knowledged to me, that he, the said J. W. Ames, as

president, and he, the said Pelham W. Ames, as secre-

tary of the European and Oregon Land Company,

executed the foregoing instrument as and for the act

and deed of the said European and Oregon Land Com-

pany freely and voluntarily and for the uses and pur-

poses therein mentioned, and he, the said Pelham W.
Ames, being by me duly sworn did depose and say that

he is the secretary of the European and Oregon Land

Company and resides at San Francisco, California;

that he is the legal custodian of, and is acquainted with

and has in his possession, the corporate seal of the

European and Oregon Land Company, that the seal

affixed to the foregoing instrument is such corporate

seal; that the same was so affixed by him, as secretary

of said Company, on the thirtj^ first day of July, A. D.

1874, by order of the Board of directors of said Com-

pany and that he signed his name as secretary thereto

by the like order of the Board of Directors of said com-

pany.
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.
And be it further remembered that on this thirty first

day of July, 1874, before me personally appeared iNIilton

S. Latham, Faxon D. Atherton and Wm. Norris, all

to me personally known to be the individuals described

in and who executed the foregoing instrument, and they

severally acknowledged to me that they executed the

same freely and voluntarily and for the uses and pur-

poses therein expressed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal as Commissioner

of Deeds for the State of Oregon at my office in San

Francisco, California, the date herein first above written.

F. J. Thibault,

(COMMISSIONER'S SEAL)

Commissioner for Oregon in California.

STATE OF OREGON,
)

)ss.

County of Multnomah. )

BE IT REMEMBERED, That on this 25th day

of July, A. D. 1874, before me, the undersigned. Notary

Public within and for said county of Multnomah and

State of Oregon, appeared the within named Henry

Villard, in his own proper person and also the within

named Heinrich Hohenemser, by his attorney in fact,

the said Henry Villard, and also the within named Aron

Niederhofheim, by his attorney in fact the said Hemy
Villard, and also the within named Julius Schmidt, by

his attorney in fact, the said Henry Villard, the witliin
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named Adolph Otto, by his attorney in fact, the said

Henry Villard, and also the within named Michael Ben-

jamin, by his attorney in fact, the said Henry Villard,

and also the within named Carl Staehelin-Bucknor, by

his attorney in fact, the said Henry Villard, and also

the within named F. S. Van Nierop, by his attorney in

fact, the said Henry Villard, and also the within named

Wilhelm Koester, by his attorney in fact, the said Henry

Villard, to me personally known to be the individual

described in and who executed the above and foregoing

instrument of writing, as well in his own right and on

his own behalf, as also for and on behalf of the said Hein-

rich Hohenemser, Aron Niederhofheim, Julius Schmidt,

Adolf Otto, Michael Benjamin, Carl Staehelin-Buck-

nor, F. S. Van Nierop and Wilhelm Koester and ac-

knowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand as such Notary Public and affixed my notarial

seal on this the day and year last above written.

Joseph Simon,

(NOTARIAL SEAL)
Notary Public, Oregon.

STATE OF OREGON, )

)ss.

County of Multnomah, )

BE IT REMEMBERED, That on this 25th day

of July, A. D. 1874, before me the undersigned, a No-

tary Public in and for the said County of Multnomah

and State of Oregon, duly commissioned and qualified,
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personally came Ben Holladay, president of the Ore-

gon and California Railroad Company, and A. G. Cun-

ningham secretary of the Oregon and California Rail-

road Company, whose names are subscribed to the fore-

going instrument as parties thereto and as the president

and secretary of said Oregon and California Railroad

Company, both personally known to me to be the indi-

viduals named and described in and who executed the

said instrument and they severally acknowledged to

me that he, said Ben Holladay, as president, and he,

the said A. G. Cunningham as secretary of the Oregon

and California Railroad Company executed the fore-

going instrument as and for the act and deed of the

said Oregon and California Railroad Company, freely

and voluntarily and for the uses and purposes therein

mentioned; and he the said A. G. Cunningham, being

by me duly sworn, did depose and say that he is the sec-

retary of the Oregon and California Railroad Company,

and resides at East Portland, IVIultnomah County, Ore-

gon, that he is the legal custodian of, and is acquainted

with and has in his possession the corporate seal of the

Oregon and California Railroad Company ; that the seal

affixed to the foregoing instrument is such corporate

seal ; that the same was so affixed by him as secretary of

said Company, on the 25th day of July, A. D. 1874, by

order of the Board of Directors of said Company, and

that he signed his name as secretary thereto, by the

like order of the Board of Directors of said Company;
and the said Ben Holladay one of the parties to said

instrument acknowledged to me that he individually
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executed the same as a party thereto, freely and volun-

tarily and ioY the uses and purposes therein specified.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at the City of Port-

land, Oregon, the date first ahove written.

Joseph Simon,

(NOTARIAL SEAL)
Notary Public, Oregon.

STATE OF OREGON, )

)ss.

Department of State. )

I, STEPHEN F. CHADWICK, Secretary of the

State of Oregon, do hereby certify that Joseph Simon,

whose name is subscribed to the foregoing and annexed

certificate of acknowledgment to said Agreement, was

at the time of taking such acknowledgment, and signing

such certificate, to-wit: on the 25th day of July, A. D.

1874, a duly commissioned, qualified and acting Notary

Public, in and for the County of Multnomah and State

of Oregon, and that he was by the laws of the State of

Oregon, duly authorized and empowered to take and

certify, under his Notarial Seal, acknowledgments to

deeds, mortgages and other instruments of writing and

that his signature to such certificate is genuine, also his

notarial seal, and that full faith and credit are due to his

official acts.

And I do further certify that F. J. Thibault is a duly

commissioned, sworn and fully qualified commissioner of
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deeds for the State of Oregon, residing at San Fran-

cisco, in the State of California, that he is by the laws

of the State of Oregon, duly authorized and empowered

to take and certify under his official seal, acknowledg-

ments to deeds, conveyances and other instruments of

writing; and that full faith and credit are due to his

official acts as commissioner of deeds for the state of

Oregon.

WITNESS my hand and the seal of the State, at my
office in the City of Salem, State of Oregon, this 25th day

of Julv, A. D. 1874.

S. F. Chadwick,

Secretary of the State of Oregon.

(SEAL OF THE STATE
OF OREGON.)

KNOW ALL MEN BY THESE PRESENTS,
that we the undersigned, parties to the above and fore-

going contract and instrument of writing, entered into

and executed by us and by and through our said attor-

ney in fact, Henrj^ Villard, do hereby ratify and fully

confirm, under our hands and seals, the act and deed

of our said attorney in fact, in executing said contract

and writing, and in entering into and executing the

several covenants and agreements therein contained, as

fully and completely to all intents and purposes as if

the same had been done and executed by us in person,

and under our own proper hands and seals. This done

in pursuance and fulfillment of the condition and restric-

tion providing for such ratification contained in our
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letters of attornej^ appointing and authorizing him the

said Hencj^ Villard, as such our attorney in fact, for us

and in our name, place and stead to assent and agree to

enter into and execute the said instrument of writing and

the covenants and agreements therein contained.

WITNESS our hands and seals this twenty-sixth

day of September, A. D. 1874.

H. Hohenemser, (Seal)

A. Niederhofheim, (Seal)

J. Schmidt, (Seal)

Dr. Adolf Otto (Seal)

F. S. VanNierop, (Seal)

Wilh Koester, (Seal)

M. Benjamin, (Seal)

Carl Staehelin-Bucknor (Seal)

Die worstchenden von mir Notar und den beiden

zengen volzogenen unterschiften und Siegel des Herrn

Heinrich Hohenemser Diretors der Deutschen vereins

Bank dahier, des Herrn Ai'on Niederhofheim Von

Standes der filials der Bank fur Handel und Industrie

dahier, des Herrn Julius Schmidt Kaufmoouns dahier,

des Herrn Dr. Frederic Salomon Nierop, Directors der

Amsterdam'chen Bank zur Amsterdam, des Herrn

Wilhelm Koster in Ferina Koster & Co. Zu Mannheim,

des Herrn JNIichael Benjamin Directors der Baierischen

Wechsler Bank zu Meinchsen, und des Herrn Carl

Staechelin-Bucknor in Fiama Iselin & Staehelin zu

Basel, werden hierdurct amtlict als aecht beglanbigt
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wobei, dieselben angaben, dass tie obi e'en vertrag zu

dem darin angegebenen Zwecke unterzeick net batten.

Frankfort Or/M der sicks und zwanzigster September

achtzenn hundred vier und siebenzig.

Peter Ullman als zenge,

Joham Kattenwick als zenge,

Dr. Carl Otto Orthenberger.

(Notarial Seal) Notar.

pier obigo

einschathenez der

zwei worte "zu Basel"

Peter Ullman als zenge,

Johann Kattenwick als zenge.

Dr. Carl Otto Orthenberger,

Notar

(Notarial Seal)

No. 1040

Fees pd $2-00/100

CONSULATE-GENERAL OF THE UNITED
STATES OF AMERICA

FRANKFORT-ON-THE-MAIN, GERMANY.

I, A. L. Wolff, Vice Consul-General of the United

States of America at Frankfort-on-the-Main, do hereb}^

certify that Dr. Carl Orthenberger, whose name is sub-

scribed to the paper hereunto annexed, was at the time

of subscribing the same, Notary Pubhc at Frankfort-

O/M Kingdom of Prussia, duly commissioned and that

full faith and confidence are due to his acts as such.
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IN TESTIMONY WHEREOF, I have here-

unto siibsGi'ibed my name and affixed the seal of the Con-

sulate-General at Frankfort-on-the-Main, the 11th day

of November in the year 1874 and of the Independence

of the United States of America, the 99th.

A. S. Wolff,

(CONSULATE SEAL) Vice Consul-General

Received for Record, Jan 4th, 1875.

9104.

Deed Book 246, Page 468.

O. C. R. R.

TO
PORTLAND.

Deed No. 2046. Issued for Contract No. 1804.

THIS INDENTURE, Made this third day of

July, A. D. 1893, between the Oregon and California

Railroad Company duly incorporated under the laws of

the State of Oregon, party of the first part and the City

of Portland, party of the second part, WITNESS-
ETH:

THAT WHEREAS, the party of the first part did

on the sixteenth day of February A. D. 1883, by its

contract Numbered 1804, sell and agree to convey unto

A. G. Cunningham the land hereinafter described, for

the sum and price of One Thousand Nine Hundred and
Fifty Eight 82/100 (1958-82/100) Dollars, to be paid
as in said contract provided ; and
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WHEREAS, said purchase price has been fully

j)aid to the party of the first part and said The City of

Portland, as assignee of said A. G. Cunningham, has

thereby become entitled to a conveyance from the party

of the first part of all the right, title and interest which

it, the part}^ of the first part has or may hereafter ac-

quire from the United States in and to said land; and

WHEREAS, by the judgment and decree of the

Circuit Court of the State of Oregon for the County of

Multnomah, rendered on the 12th day of July, A.D. 1890

in a suit in equity in which James Steel was plaintiff and

said Oregon and California Railroad Company and the

Union Trust Company, a corporation, incorporated un-

der the laws of the State of Xew York, were defendants

and appeared in said suit, it Avas found adjudged and

decreed by said Court that lands which had been sold by

the party of the first part prior to the 12th day of May,

A. D. 1887, are not included in or covered by by that cer-

tain deed of trust executed by the said Oregon and Cali-

fornia Railroad Company, to said Union Trust Com-

pany, on the 1st day of July, A. D. 1887, which trust

deed is duly recorded on the record of Mortgages for

said Counties of jMultnomah and Clackamas in the State

of Oregon, and it was further decreed that said trust

deed is not a lien upon such lands, and that said Union

Trust Company has no right under the terms of said

trust deed, to or any interest in the money received by

said Oregon and California Railroad Company for lands

so sold by it prior to said 12th day of May, A. D. 1887,
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which judgment and decree is now in full force and ef-

fect, and is-,also recorded in the record of mortgages for

said Counties of Multnomah and Clackamas.

NOW THEREFORE, in consideration of the

premises and of the payment to the party of the first

part of the said sum of One Thousand Nine Hundred

and Fifty-eight 82/100 (1958-82/100) Dollars, the re-

ceipt whereof is hereby acknowledged, the said Oregon

and California Railroad Company, party of the first

part, does hereby grant and convey unto said party of

the second part, its successors and assigns, all of the

said land which is known and described as follows, to-

wit: The south half of the northeast quarter and the

south half of section twenty-five ( 25 ) , the north half of

the northeast quarter and the northwest quarter of sec-

tion thirty-five (35), all in township one (1) south

range five (5) east; also the south half of section nine-

teen (19) township one (1) south range six (6) east

Willamette Meridian, containing according to the Unit-

ed States Survey thereof, Nine Hundred and Fifty-five

52/100 (955-52/100) acres, be the same more or less.

TO HOLD THE SAID PREMISES, with the

appurtenances thereto unto the said party of the second

part its successors and assigns forever, reserving how-

ever, a strip of land one hundred feet wide to be used by

the Oregon and California Railroad Company for right

of way and other railroad purposes when the railroad

of said Oregon and California Railroad Company, or

any of its branches is or shall be located upon the prem-
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ises ; and the right to take all water needed for the operat-

ing of said railroad; and also reserving and excepting

from said described premises so much and such parts

thereof as may be mineral lands other than coal and

iron. And the said party of the second part does hereby,

for its self and its successors and assigns covenant with

the said Oregon and California Railroad Company, its

successors and assigns, that it will erect and maintain

on the boundary line or boundarj^ lines, between said

premises and such right of way, a good, lawful and

substantial fence sufficient to turn stock.

IN WITNESS WHEREOF, The said party of

the first part has caused these presents to be sealed with

its seal and executed by its 2nd Vice President and

Secretary and the partj^ of the second part has herein set

hand and seal the day and year first above written.

THE OREGON AND CALIFORNIA RAIL-
ROAD COMPANY,

(Seal) By R. Koehler, 2nd Vice-President.

THE OREGON AND CALIFORNIA RAIL-
ROAD COMPANY,

(Seal) By Geo. H. Andrews, Secretary.

(CORPORATE SEAL)

In presence of:

David Loring,

F. G. Ewart. (Seal)
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STATE OF OREGON,)
)ss.

County of Multnomah,
)

BE IT REMEMBERED, That on tJiis third day

of July, A. D. 1893, before me, the undersigned, a No-

tary Public in and for said County and State, duly com-

missioned and qualified, personally came R. Koehler,

2nd Vice President of the Oregon and California Rail-

road Company and Geo. H. Andrews, secretary of said

Company, whose names are subscribed to the foregoing

instrument as 2nd vice president and secretary of said

Company both personally known to me to be the same

individuals named and described in and who executed

the said instrument and they severally acknowledged to

me that he, the said R. Koehler as 2nd vice president and

he, the said Geo. H. Andrews, as secretary of the said

Oregon and California Railroad Company, executed the

foregoing instrument as and for the act and deed of said

corporation for the uses and purposes therein mentioned.

And the said Geo. H. Andrews being by me duly sworn

did depose and say that he is the secretary of the Oregon

and California Railroad Company and resides at Port-

land, Multnomah County, Oregon; that he is the legal

custodian and is acquainted with and has in his pos-

session the corporate seal of said Company; that the

seal affixed to the foregoing instrument as the seal of

said Company, is such corporate seal ; that the same was

so affixed by him as secretary of said Company on the

3rd day of July, A. D. 1893, by order of the Board of
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Directors of said Company, and that he signed his name

thereto by the like order of the Board of Directors of

said Company.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

Rec'd for record,

Dec. 31st, 1897, at 10:50 a. m.

David Loring,

(NOTARIAL SEAL) Notary Public for Oregon.

No. 9555

STATE OF OREGON,)
)ss.

County of Multnomah, )

I, JOHN B. COFFEY, County Clerk and Clerk

of the County Court of the County of Multnomah and

State of Oregon, do hereby certify that the foregoing

copy of Agreement, between the European and Oregon

Land Company and oNIilton S. Latham, et al., has been

compared by me with the original, and that it is a cor-

rect transcript therefrom, and of the whole of such orig-

inal Agreement as the same appears of record in my
office and in my custody.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said Court, this 3rd

day of May, A. D. 1913.

JNO. B. COFFEY,
(SEAL) . County Clerk.
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Filed May 10, 1913.

A. M. CANNON,
Clerk of District Court.

DEFENDANTS' EXHIBIT 402

is a certified copy of a quit-claim deed executed by the

Oregon and California Railroad Company and Union

Trust Company to the City of Portland, dated INIarch

14, 1892, recorded page 203, Book 179 of the Records

of Deeds of Multnomah County, Oregon, July 26, 1892,

and is as follows

:

Book 179 Page 203

Deed No. 995

Oregon & Calif. R. R. Co. to City of Portland.

QUITCLAIM Deed No. 1719 Issued for Contract

3827

This Indenture made this 14th day of March A. D.

1892 between the Oregon and California Railroad, a

Corporation duly incorporated under the laws of the

State of Oregon party of the first part. The Union

Trust Company of New York a corporation created

and existing under and b}^ virtue of the laws of the State

of New York party of the second part and the City of

Portland hereinafter called the purchaser, party of the

third part.
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Witnesseth: That in consideration of the sum of

Dollars paid to the party of the first part

and the sum of Seven hundred and sixty (760) dollars

paid to the party of the second part by direction of the

party of the first part as per terms of deed of trust by

party of the first part to party of the second part of

date July 1st, 1887 The Oregon and California Railroad

Company doth hereby remise, release and quitclaim unto

said purchaser his heirs and assigns all of the right, title

and interest which it the said Oregon and California

Railroad Company now has or owns or may hereafter

obtain or acquire in and to the hereinafter described

lands and the said Union Trust Company of New York,

doth hereby release and confirm unto said purchaser his

heirs and assigns the said lands which are described as

follows: to-wit:

The north west quarter of the South West quarter

and the South west quarter of the South East quarter

of section twenty-three (23) township One (1) South

range four (4) East and the north half of the South

West quarter of section five (5) Township two (2)

South range five (5) East Willamette JNIeridian con-

taining according to the United States survey thereof

one hundred and sixty (160) acres be the same more or

less being understood to be part of the land granted by

the United States to the said Oregon and California

Railroad Company and embraced within the terms of

and conveyed by a certain deed of trust executed by the

party of the first part to the party of the second part,



7914 O. ^ C. R. B. Co., et ah

as Trustee and bearing date July 1st, A. D. 1887.

To hold the said premises with the appurtenances

thereto unto the said purchaser, his heirs and assigns,

forever freed and discharged from the lien powers, and

trusts of said deed of trust or mortgage of July 1st,

1887 reserving however a strip of land one hundred feet

wide to be used by the Oregon and California Railroad

Company for right of way and other railroad purposes

when the railroad of said Oregon and California Rail-

road Company or any of its branches is or shall be lo-

cated upon the premises and the right to take, all water

needed for the operating of said railroad, and also re-

serving and excepting from said described premises so

much and such parts thereof as or may be mineral lands

other than coal or iron. And the said purchaser does

hereby for himself and his heirs and assigns covenant

with the said Oregon and California Railroad Company

its successors and assigns that he will erect and maintain

on the boundar}'^ line or boundary lines between said

premises and such right of way a good and lawful and

substantial fence sufficient to turn stock.

In witness whereof the said parties of the first and

second parts, have caused these presents to be sealed

with their respective seals, and executed by their re-

spective Presidents and Secretaries and the party of the

thii-d part has hereimto set his hand and seal the day

and year first above written.

The Oregon and California Railroad Company

By R. Koehler, 2nd Vice President.
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The Oregon and California Railroad Company

By Geo. II. Andrews, Secretary.

TheUnion Trust Company of New York.

By Jas. H. Ogilvie, V l^*esident.

TheUnion Trust Company of New York.

By A. W. Kelly, Secretary. ( Seal)

In presence of:

DavidLoring

R. Mc:Murphy

J. A. Sliaughnessy

H. W. Ramsay

(Corporate Seal)

STATE OF OREGON,)
)ss.

County of Multnomah, )

Be it remembered that on this 14th day of March

A D 1892 before me the undersigned a Notary Public

in and for the said County and State duly commissioned

and qualified personally came R. Koehler 2nd Vice

President of the Oregon and California Railroad Com-

pany and Geo. H. Andrews Secretary of said Company

whose names are subscribed to the foregoing instrument

as 2nd Vice President and Secretary of said Company

both personally known to me to be the said individuals

named and described in and who executed the said in-

strument and they severally acknowledged to me that

he the said R. Koehler as 2nd Vice President and he

the said Geo. H. Andi-ews as Secretary of the said Ore-
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gon and California Railroad Company executed the

foregoing-instrument as and for the act and deed of said

Corporation for the uses and pm'poses therein men-

tioned and he the said Geo. H. Andrews being by me

duty sworn did depose and say that he is the Secretary

of the Oregon and California Railroad Company and

resides at Portland Multnomah County Oregon that

he is the legal custodian of and is acquainted with and

has in his possession the corporate seal of said Company,

that the seal affixed to the foregoing instrument as the

seal of said Company is such corporate seal; that the

same was so affixed by him as Secretary of said Company

on the 14th day of March AD 1892 by order of the

Board of Directors of said Company, and that he

signed his name thereto by the like order of said Board

of Directors of said Company.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this Certifi-

cate first above written.

( Notarial Seal

)

David Loring

Notary Public for Oregon.

STATE OF NEW YORK)
)ss.

City and County of New York)

Be it remembered that on this 22nd day of April

A D One thousand and eight hundred and ninety-two

before me a Commissioner of the State of Oregon in

the State of New York residing in said City of New
York, personally came Jas. H. Ogilvie Vice President
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of the Union Trust Company of New York the corpo-

ration described in the foregoing instrument as the party

of the second part thereto and who is personally known

to me and he being by me duly sworn did depose and

say that he is and at the time of the execution of said

instrument was, the Vice President and that A. W.
Kelley is and then was the Secretary of the said Com-

pan}" that he knew the corporate seal of said Com-

pany and that the seal affixed to the foregoing instru-

ment as such is said corporate seal; that the said seal

was affixed by authority of the Board of Directors of

said Company and that he Jas. H. Ogilvie as Vice

President aforesaid signed and that the said A. W. Kel-

ley as Secretary aforesaid attested the said instrument

by like authorit^^ And the said Jas. H. Ogilvie Vice

President as aforesaid acknowledged the execution of

said instrument as the act and deed of said The Union

Trust Company of New York for the purposes therein

expressed.

In witness whereof I have hereunto subscribed my
name and affixed my official seal at my office in the City

of New York the day and year in this certificate first

above written.

( Notarial Seal

)

William Shillaber,

Commissioner for the State of Oregon in the State of

New York.

Received for record July 26th, 1892 at 2:35 P. M.

No. 9575
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STATE OF OREGON,)
) ss.

County of Multnomah, )

I, JOHN B. COFFEY, County Clerk and Clerk of

the County Coui't of the County of Multnomah and

State of Oregon, do hereby certify that the foregoing

copy of Deed, Oregon and California Railroad Com-

pany to City of Portland, recorded in Book 179 page

203 Record of Deeds, has been compared by me with

the original, and that it is a correct transcript there-

from, and of the whole of such original Deed as the

same appears of record in my office and in my custody.

IN TESTIMONY WHEREOF, I have here-

unto set my hand and affixed the seal of said Court, this

6th day of May, A. D. 1913.

JNO. B. COFFEY,

(Seal) County Clerk.

Certified copy of Deed Oregon & California Rail-

road Company to City of Portland.

Filed May 10, 1913.

A. M. CANNON,
Clerk District Court.

UNNUMBERED EXHIBITS

Letter Benjamin Harris Brewster, Attorney Gen-

eral, to Hon. H. M. Teller, Secretary of the Interior,

dated June 15, 1882, being found at pages 35 to 39, in-

clusive, of Executive Document No. 29, 47th Congress,
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2nd Session, in answer to a letter of January 5th sub-

mitting questions arising upon an application of the

New Orleans Pacific Railway Company for certain lands

claimed under land grant made to the New Orleans,

Baton Rouge & Vicksburg R. R. Co. by act of March

3, 1871. (See page 2512, Vol. 5, Printed Record.)

Statement from corporate records of Oregon Cen-

tral Railroad Company of Salem, Oregon Central Rail-

road Comj^any of Portland, and Oregon & California

Railroad Company, compiled by Mr. McAllaster.
{
See

page 2034, Vol 4, Printed Record.)

Patent issued by the United States to the Oregon

& California Railroad Company, which includes the lands

described in contract No. 5394, being the third item to

Exhibit No. 9 to the answer. (See pages 2045 et seq..

Vol. 4, Printed Record.)

Form of First Mortgage Construction Bonds of

the Oregon Central Railroad Company (West Side).

(See pages 2544 et seq., Vol. 5.)

Form of Coupon to Bond above described. (See

page 2548, Vol. 5.)

First Mortgage Bond of the Oregon & California

R. R. Co. of date April 15, 1870. (See page 2548, Vol.

5, Printed Record.

)

Whereupon, the appellants Oregon and California

Railroad Company, Southern Pacific Company, Ste-

phen T. Gage, individually and as trustee, and Union
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Trust Company, individually and as trustee, now pre-

sent and tender to the court their statement of the evi-

dence prepared and to be filed herein under and pur-

suant to Rule 75 of Rules of Practice for the Courts

of Equity of the United States, and respectfully ask

the court to approve the same and to make such order

in relation thereto as is required by law and said Rule.

WM. D. FENTON,

P. F. DUNNE,

WM. D. FENTON,

Attorneys for Appellants Oregon and California Rail-

road Company, Southern Pacific Company, Stephen

T. Gage, individually and as Trustee.

DOLPH, MALLORY SIMON & GEARIN,

JOHN M. GEARIN,

Attorneys for Appellant Union Trust Company indi-

vidually and as Trustee.

Whereupon, on March 4, 1914, said court made and

entered in said cause an order approving said Statement

of the Evidence as follows

:
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(TITLE)

Now at this day this cause came on to be heard upon

the appHcation of the appellants, Oregon & California

Railroad Company, Southern Pacific Company, Ste-

phen T. Gage, individually and as trustee, and Union

Trust Company, individually and as trustee, defendants,

for an order approving the Statement of the Evidence,

prepared and tendered by the appellants and now ten-

dered to be filed herein under Rule 75, Rules of Prac-

tice for the Courts of Equity of the United States, the

appellants appearing by their attorneys Wm. D. Fen-

ton and John M. Gearin, and the complainant appearing

by its attorneys B. D. Townsend and Fred C. Rabb,

Special Assistants to the Attorney General of the Unit-

ed States, and it appearing to the Court that the parties

were unable to agree as to the reduction of so much of

said testimony to narrative form in the Statement of the

Evidence as it set out by question and answer therein,

and it appearing to the Court that the evidence in said

cause has been reduced and stated in narrative form in

said Statement of the Evidence other than the said evi-

dence set out by question and answer, and it further

appearing to the Court that in its judgment the testi-

mony of the witnesses thus set out by question and an-

swer should be reproduced in the exact words as reported

and stated in said Statement of the Evidence, and it

further appearing to the Court that the Statement of the

Evidence as thus prepared is true, complete and prop-

erly prepared, as provided by said Rule 75 of the Rules
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of Practice for the Courts of Equity of the United

States, ajid there is no objection to the approval of said

Statement of the Evidence by the Court

;

IT IS ORDERED that the said Statement of the

Evidence now tendered to be filed and thus prepared be

and the same is hereby approved and the same is now

directed to be filed in the Clerk's office of this court as

of this date, and become a part of the record for the

2)urposes of the appeal.

CHARLES E. WOLVERTON,
Judge.

(Endorsed) Filed March 4th, 1914.

A. M. CANNON,
Clerk U. S. District Court.

And afterwards, to-wit: on the 29th day of August,

1913, there was duly filed in said Court the petition for

appeal of Oregon and California Railroad Company,

Southern Pacific Company, Stephen T. Gage, individ-

ually and as trustee, Union Trust Company, individually

and as trustee, defendants, John L. Snyder and others,

defendants-crosscomplainants, and Frank Terrace and

others, interveners-defendants, in words and figures as

follows, to-wit:
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IN THE DISTRICT COURT OF THE UNITED

STATES

for the District of Oregon

Ninth Circuit

NO. 3340 IN EQUITY

United States of America, Complainant,

vs.

Oregon and California Railroad Companj^ Southern

Pacific Company, Stephen T. Gage, individually

and as Trustee, and Union Trust Company, indi-

viduallv and as Trustee, Defendants.

JOHN L. SNYDER, Julians F. Prahl, Albert E.

Thompson, James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E. Williams,

Paul Birkenfeld, J. H. Lewis, Francis S. Wiser, W. E.

Anderson, Albert Arms, Joseph A. IMaxwell, Isaac Mc-

Kay, J. R. Peterson, D. INIacLaffertj^ Edgar MacLaf-

ferty, V. V. jNIcAboy, George C. ]\IacLafferty, George

Edgar MacLafferty, E. L. MacLafferty, B. N. Mac-

Lafferty, Enos M. Fluhrer, F. W. Floeter and S.

Shryock.
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SIDNEY BEN SMITH, Orrin J. Lawrence, Rob-

ert G. Bal(ieree, Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Haudenschield, S. H.

JNIontgomery, W. A. Noland, James C. O'Neill, Alex-

ander Fauske, Francis Wiest, Cordelia Michael, John

B. Wiest, Cj'^rus Wiest, John Wiest, Thomas JNIanley

Hill, Otto Nelson, Jasper L. Hewitt, B. L. Porter,

Frank Wells, C. P. Wells, I. H. Ingram, L. G. Reeves,

W. W. Wells, F. M. Rhoades, Roy W. Minkler and

Marvin Martin.

JOHN H. HAGGETT, Charles W. Mead, Will-

iam Otterstrom, Angus MacDonald, John T. Moan,

Joseph D. Hadley, Hemy C. Ott, Fred L. Freebing,

William Cain, R. T. Aldrich, and O. V. Hickman,

Defendants, Cross-Complainants.

WILLIAM F. SLAUGHTER, Peter Merges,

Oscar Thompson, H. H. Zaff, N. Zaff, C. M. Cutbirth,

G. T. Buckner, W. L. Buckner, B. O. Slagle, Mary M.

Leitzel, M. E. Buckner, J. J. Utzinger, Morton Nelson,

Pauline Jacobs, Peter Grime, K. M. Birkeland, Owne

Alopaeus, Charles Wirkkala, J. Gribler, Sven A.

Grime, Nels P. Sorenson, John Lundgren, Lowell A.

Young, John Patterson, Alice Perry, Thomas J. Flip-

pin, Samuel Sonneland, Frank E. Young, R. R. Gilt-

ner, Albert Brix, Chester D. Sewall, P. J. Brix, Russell

E. SewaU, A. A. Murphy, Charles E. Hays, I. L. Ran-

dall, H. A. Munson, Hemy Burboch, John H. Carlson,

James Brown, Charles W. Mayger, James D. Young,
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Edward F. Cooper, Anton Peterson, John F. Edwards,

Edward Edwards, Alexander Opsal, Paul Anderson

Bae, P. Jacobs, Julius T. Jacobs, Charles Ottason, Kate

K. Spowers, George Spowers, Daniel Spowers, Abra-

ham L. Yornall, Josie Powers, John Graber, Fred An-

derson, Walter Shay, Josephine Anderson, Louis Os-

berg, Laronard Osberg, Eli Bangs, Duncan Scott, Wil-

liam H. Short, George A. Mottman, June Moltman,

Leitha Galliher, Xellie Galliher, Sarah Galliher, Robert

S. Moseley, John T. Ross, Harriet A. Hunter, George

W. Hunter, Darwin E. Yoran, Frank Hampton,

Rhoda Hampton, ]Mar3^ A. Griffin, Frank X. Smith,

Layton Smith, ]Marsh Martin, Clay Zumwalt, Green

Zumwalt, Benjamin H. Dunlap, William H. Alexander,

Jake F. Berger, Warren G. Thatcher, J. Edgar Fur-

nish, Tina A. Furnish, James O. Smith, William An-

drews, Mae Larimer, William F. Gilstrap, Aaron Rath-

mell, F. G. Blake, ]Mathias Gillespie, Jeter Virgin,

James X. Randle, Louisa Randle, Absalom C. Wood-

cock, William Polders, Mary E. Cowan, Eugene Ward,

Xellie Smith, Rena Ward, Aaron C. Rathmell, Sarah

L. Rathmell, Walter X\ McCornack, Walter W. ]Mc-

Cornack, Edwin A. INIcCornack, William R. Bell, Laura

Martin, Elizabeth Andrews, H. H. Hunter, Herbert

Beadle, Rodney Scott, Robert P. Allison, demons E,

Carlile, Percy H. INIcDonald, Hattie Spencer, Francis

Schank, Elizabeth Schank, Joseph W. Kays, James R.

Deal, Fred W. Carruth, J. H. Roediger, Arthur Plotch-

kiss, Jr., M. R. Clark, Moses N. Wagner, V. J. War-
ren, E. X. Moseley, Frank S. Lydick, A. A. Thome,



7926 O. 4 C. R. R. Co., et al

John Decker, George G. Gross, George Walter Griffin,

Mary F. Merger, J. F. McDonald, James J. McCor-

mack, Frank W. Osburn, Charles P. Ferguson, Eugene

R. Pierce, Ray Littlefield, Frederick G. Young, A.

Tirell, John B. Hiltibrand, Chancey W. Butler, Junius

E. Ward, Joseph D. Butler, William J. Rhynsburger,

Francis P. Young, Charles F. Littlefield, Martha Little-

field, Araminta H. Gross, Rock S. Bryson, Henry T.

Withrow, Martin T. Mulkey, W. W. Branstetter, Peter

Whitaker, Milton Nichols, George Nichols, Mercy S.

Wheeler, Eliza L. Spencer, Jennie L. Spencer, Clara

F. Spencer, Jefferson D. Spencer, Henry A. Tromp,

Septimus S. Spencer, John M. Wells, James McCallum,

Marceline Whittaker, T. J. Harris, L. M. Raabe, Fred

J. Maly, J. D. Howell, William J. Maly, Clarence

Hougen, Daniel E. Eyre, John Kloster, Carl L. Vicker-

man, William Dickerson, F. G. Graham, George W.
Moffitt, W. S. Wickersham, W. B. Wickersham, W.
R. Petrie, Sarah Wickham, P. C, Stevenson, F. J. Fahy,

Edward Kammerer, John C. Moomaw, Angus McLean,

D. J. Ferriter, Clarance Griffin, Joseph E. McCoy,

Joseph McCoy, B. N. Harrington, W. G. Erickson,

Valentin Sorensen, B. E. Cook, S. C. Cook, H. O.

Bolduan, Albert O. Monson, Louis S. Perkins, Joseph

Ogulin, C. Y. Lowe, B. G. Schuyler, J. D. Boobar, B.

F. Seymour, G. H. Smith, Alexander Padore, H. L.

Houston, John D. Burns, Thomas E. Thompson, Ed-
ward H. Hurless, Bert Folsom, S. Graham, John Yates,

N. McNair, Ernest E. Snow, Otto H. Gerdes, Chris-

tian Vorland, H. Renhardt, P. N. Kulseth, R. D. Mc-
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Nair, David Tozier, Edward Maag, C. F. Foncanon,

Thomas H. Hanby, Carl H. Olson, Maud E. Costello,

G. W. Wilson, John Sinclair, M. B. Corthell, Kate N.

Harmon, Kate M. Harmon, George W. Harmon, T. H.
Mehl, A. F. Caxmenon, A. F. Carmenon, E. A. Cos-

tello, Edith M. Cameron, Wilbert Shook, William M.
Mitchell, A. H. Haude, Bengt Johnson, E. E. Hamp-
ton, George Belloni, Fred Slagle, A. F. Linegar, Charles

Moomaw, William Schroeder, Samuel Nosier, Charles

McCabe, Elmer Kilpolrick, Bessie M. Cox, M. O'Rurke,

M. O'Rourke, P'rank G. Scribner, C. Hoeppner, E. A.

Cox, Wilham Schroeder, J. H. Fitzgerald, Christina

Hanson, John C. Strong, Louis Strong, Reuben F.

Tate, C. J. Tibbitts, Conrad Tauscher, Joseph A.

Tauscher, Nik Auderer, Ben Orstad, J. R. Herron,

Berndt F. Bengston, Fred Gage, C. E. Edwards, Paul

A. Sandberg, Z. T. Thomas, Jean A. Houston, Hiram

Edwards, Alfred Rodine, A. B. Campbell, Carrie Ro-

dine, Charles Rodine, Rudolph Tauscher, Paul E.

Tauscher, ^largaret jNIurphy, Wenzel A. Tauscher, D.

George Frissendahl, L. B. Judson, Edward Joehnk,

George Seelig, Ira Chapman, Albert Seelig, John W.
Butler, Robert ]Marsden, Edwin McArthur, Guy Gould,

Henry Wells, C. A. Metlin, Emil Ogren, Samuel A.

Conro, James M. Conro, Otho L. Hopson, Jacob W.
Williams, L. R. Robertson, Charles Schappers, August

Peterson, Ida Rodine, Effie Rodine, Jesse J. Ott, B. F.

Willey, Jorden Schappers, Herman Remaine, William

Remaine, J. M. Upton, E. E. Straw, Sarah Edmunds,

W. B. Farrin, Frank C. Farrin, Jesse G. Farrin, George
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N. Farrin, E. L. C. Farrin, John Mc^Iahon, Henry

Michelbrink, Albert N. Gould, Algred Tyberg,

Alfred Tyberg, Luther H. Pace, John Michel-

brink, John Muchelbring, Samuel Ott, Isaac N.

Price, Richard J. Heniy, J. J. Kibble, Jo-

seph Schappers, W. H. Riley, Christopher Krugg,

James C. Days, John Schaj^pers, R. A. Clarke, J. B.

Castle, Clarence A. Gould, R. L. Martin, Joseph Whit-

aker, Albert Sitzloff, W. W. Wyatt, A. A. Adams, J. C.

Parker, C. L. Flynn, Louis Hatley, William Brackin-

reed, D. Cook, F. G. Larson, W. G. Warnick, August

LaLonde, J. F. Boncutter, Alfred Mcintosh, Oluf

Peterson, Robert F. Estis, James B. Abrams, A. C.

Blake, Edward McAlpine, Louis Barr, M. N. Hawley,

A. B. Siemons, H. A. Reasoner, R. H. Siemons, George

A. Siemons, Fred C. Siemons, Harry J. Siemons, Curtis

E. Abrams, Emma Morrison, R. L. Barr, Thomas C.

Linkin, Isaac W. Powell, T. L. Harris, John Maag,

Henry G. Raimann, Henry J. Raimann, Daniel Slentz,

William A. Neal, Don L. Greene, George L. Mathews,

R. T. Knowlton, A. T. Morrison, George T. Moulton,

C. E. Schroeder, P. G. Schroeder, Samuel C. Braden,

Ralph M. Knight, George Lainger, Thomas E. Davis,

Ernest A. Michel, Raymond E. Baker, Albert L. Volk-

mer, Solomon C. Endicott, W. J. Moon, Amos L.

Nosier, Jesse W. Hall, Claude H. Nosier, S. C. Bron-

son, Binger E. Hermann, Robert P. Carman, Henry

B. Steward, Maxwell H. Dement, August H. Bender,

Charles A. Pendleton, Rebecca E. Clarke, Julius

Frazer, Thomas Armstrong, D. E. Buchanan, O. E.

Buchanan, E. E. Buchanan, E. M. Furman, F. W.
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Pett, Reason C. Endicott, John Ruppert, John Bretz,

Harry J. Winsten, H. A. Featherman, E. A. Hannah,

Walter W. Kroger, Adolphus A. Rounds, George A.

Wilson, Philip Angell, Max Wittman, Minnie Burns,

Clara J. McCoy, Alex Hanson, A. C. Case, E. Knip-

penberg, Bennie Severson, William Whobrey, Wil-

liam McNair, David McNair, Willis Whobrey, Gustav

S. Breuer, Henry G. Volkmar, Kenneth E. Hannah,

B. Ranum, Jay L. Smith, John Gorwell, George W.
Scott, Otto N. Draves, John C. Schliem, W. V. Laird,

Herbert Foss, Vernon L. Scott, J. L. Minder, Frank-

lin S. Reeve, A. J. Meachan, L. Wm. Foss, Verner

Barker, C. O. Dryden, E. C. Barker, James Richmond,

Levi Foss, Nels O. Monson, Andrew Minder, Thurm

Craigo, Ernest E. Remund, S. L. Remund, F. W.
Stowell, C. B. Rockney, T. A. Young, Edward A.

Minder, Clayton A. Ruckel, Witalis Johnson, John

Nocker, John Mocker, F. G. Trollier, Paul F. Shaw,

Levi Smith, Edward J. Moores, Carl August Alm-

quist, N. A. Miller, Louis Kipka, Theodore Weisner,

Gilbert Hanson, Edward J. Reimann, August Jensen,

Fred Melson, Fred Nelson, Edward A. Benson, Carl

R. Hillstrom, Charles Swenston, W. H. Rees, Gustav

Despiegler, John Hopp, A. P. Buchanan, Thomas

Fagan, W. G. Congdon, William Virgin, Ernest L.

Hulburt, Ira Flagstead, Arthur D. Tupper, L. Q.

Huey, William H. Hulburt, Henry Ebinger, Amel

Running, Susie E. Fickes, Albert Anderson, Albert

Running, Severin Anderson, John A. Krhoun, Wm.
G. Manning, Wm. F. Manning, E. Running, J. F.



7930 O. ^ C. R. R. Co., et at.

Forsyth, David Ebinger, Jr., Arne Running, Christine

A. Sterns, John Leake, George F. Haehnel, Jacob

H. Conrad^ Charles Anderson, Arthur Anderson, Chris-

tian Addison, Sven C. Johnson, Ida L. Hyatt, W.
Blankenberg, Ernest Matzke, D. G. Gibson, D. W.
Gibson, George B. Adams, Otto Bergman, O. L.

Nosier, J. E. Slocum, Earnest Folsom, P. J. Peralta,

George Folsom, R. R. Pounder, S. L. Curry, John

A. Nordeen, Charles Fickes, John Feschler, F. T.

Desmond, C. H. Chelson, William Thring, O. Kregnes,

S. E. Block, George H. Schulenberg, Herbert W.
Shaw, Per Johnsen, John W. Anderson, Albert

Hutchinson, Field, C. V. Johnson, J. C. Simpson,

C. W. Kenkle, S. J. Keezel, C. M. Minton, A. L.

Pugsley, A. W. Pugsley, E. E. Wilson, W. E. Allen,

H. W. Conger, Guy Frink, J. H. Daniel, A. J. John-

son, Willis Vidito, V. A. Vidito, A. M. Taylor, W.
H. Guinn, C. E. Banton, A. H. Buckingham, W. D.

Barclay, G. W. Coon, G. W. Humphrey, George R.

Hall, Jr., G. E. Lilly, J. S. Oakes, E. L. Oakes, B.

W. Porter, P. R. Starr, V M. Woodcock, C. L. Beach,

John Beach, W. S. Linnville, Philo T. Starr, Edwin

N. Starr, Wilbur F. Starr, Wade Hinton, Amy Hin-

ton, Ivan Rickard, J. Rickard, Lida Davidson, Pearl

Persinger, Claude I. Starr, William A. Schmidt, Glenn

W. Large, Thomas Large, Thomas J. Large, Stephen

O. Rice, Thomas H. C. Brasfield, Joseph H. Dawson,

John C. Davis, Leslie B. Kent, Victor H. Kent, Har-

vey G. Pugh, Ernest G. Pugh, Cloud H. Davidson,

E. D. Farwell, Charles A. Pugh, George W. Barcus,
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M. H. Bauer, J. R. Buckingham, Walter Barton, M.

C. Starr, L. J. McNair, Charles S. Williams, J. J.

Kenney, Chancey I. Barclay, T. M. Coon, C. E.

Dinges, A. F. Oakes, C. H. Woodcock, John A. Mc-

Bride, G. G. Horning, W. K. Taylor, John Withy-

combe, G. A. Clark, S. A. King, Sarah M. Hawley,

Arthur W. Hawley, Jessie Dale Perrin, T. L. Black-

ledge, J. H. Edwards, Walter Poole, O. J. Blackledge,

J. P. Gragg, D. V. Gragg, Ivan Hawley, H. C. Hin-

ton, Ivan Hinton, G. H. Hibbs, Charles Henry Perrin,

F. B. Conner, Jacob Edison, John Willbanks, M. C.

Miller and Arthur Persinger.

EDWARD D. TOWNSEND, Louis G. English,

Ralph W. Core and Edgar C. Holladay.

JOHN BURBEE, Marion Smith, Charles Burbee,

Oscar H. Sherman and Charles Wiest.

MILO F. DENNIS and Leopold H. Dietz.

FRANK TERRACE, Andrew C. Anderson, P. J.

Applegate, Mary E, Anery, George Anderson, Chas.

B. Abbott, Agnes Aamodt, Chas. H. Anderson, Harry

Armstrong, Emil Affeldt, Clara Abbott, Ales Aker,

Knut S. Aker, Margaret S. AiTnstrong, Andrew G.

Anderson, Augusta Anderson, Julius W. Augustine,

Edith Theresa Anderson, George T. Atteberry, G. A.

Actzel, Asa M. Akin, George E. Adams, Elizabeth

Austin, Ralph O. Austin, H. Theodore Ahrens, James

M. Adams, William Anshutz, John S. Anderson, Axel
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Ahlbery, Anna Anderson, Chas. A. Anderson, Wm.
Aitchison, Thomas Agar, Oscar W. Akerson, Cecil

L. Adams, Carrie R. Arkins, Blanche E. Akerson,

JNIable W. Ashley, M. A. M. Ashley, Milla Amniller,

S. E. Aumiller, W. J. Aumiller, Anna G. Aumiller,

E. J. Aumiller, B. E. Aumiller, Frank Alteneder,

Alfred C. Ayars, Lucius L. Avery, Lionel R. Atkin-

son, Ynyr H. Atkinson, Alice Anderson, Frank A.

Axtell, Rose A. Atkinson, Rose A. Atknson, Ralph

Angell, Marey E. Armstrong, William A. Armstrong,

Carl W. Auerswald, James W. Armstrong, Frank

Ashly, J. Clarence Ackeridge, Claude E. Annis, Lena

M. Armstrong, Chas. W. Armstrong, Huldah Arm-

strong, Fred Anderson, Bessie Anderson, Thorbjorn

Anderson, Elizabeth Anderson, J. H. Abbott, J. P.

Anderson, Johanna C. Armstrong, John G. Anderson,

Bertha Atwood, W. G. Atwood, Dr. Mary C. Adams,

Dr. T. E. Adams, Alex M. Anderson, E. T. Avison,

Roy B. Anderson, Albert Aaberg, Louis Anderson,

A. E. Alexander, Henry Augustine, Chas. T. Annett,

John M. Anderson, Frederick Auerswald, Henry

Amunsen, Henrich J. B. Asendorf, M. C. Arnoldy,

Theodore Anderson, Frank O. Anderson, Chas. Noble

Abbott, JNlartha Auerswald, Ottomar Auerswald, John

B. Allyn, Peter G. Abraham, Otto C. Abraham, Marie

Abel, Walter Alderson, William Abramovitz, Alfred

G. Anderson, Amos J. Ager, Mrs. Mabel Allen, Earl

J. Atkins, Andrew J. Ajer, A. J. Adams, Charley

Anderson, William Atwell, John Altenweg, Perlina

Emma Anthony, Mildred W. Anderson, Frank C. Al-
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len, John Anderson, Gunder J. Anderson, C. F. Arm-

strong, Neils A. Anderson, Joseph Abraham, Verne

Aiken, Walter Briggs, Elmos C. Bradford, Lawrence

J. Barber, W. B. Butler, I. T. Bird, L. O. Barnard,

Albert Burcham, N. E. Bray, Ivan C. Burk, Francis

M. Burk, Ethel M. Bay, Leota Brady, Fred V. Berger,

James E. Bradford, Edwin Brady, Herman Berggren,

H. E. Baitinger, Maurice Binford, H. C. Barclay, Mrs.

Fannie Brown, Nels E. Berggren, Nellie E. Brown,

Frank Bontty, William Brown, John J. Brown, Geo.

S. Bartels, William E. Bauer, James S. Brosnahaw, Carl

A. Boreson, Otho Bailey, Emily C. Brown, H. A. Ben-

nett, Williams P. Bush, Helen O'Brien, Marion A. Bol-

in, Frank Bolin, Annie M. Bohn, Hans M. Bolstad, Vir-

gil A. Brown, John E. Burkheimer, Lindon Ross Bis-

sell, Phillip Basley, Gustav A. Boehn, J. F. Boyd, Till-

man Bell, Otto Brown, Raymond Bridgman, A. M. N.

Berlin, Myrtle Bond, L. C. Bond, William Boundy, A.

Y. Burhart, Lews A. Bronillard, William H. Bussard,

J. F. Blair, Alexander R. Bottcher, Sarah V. Burnett,

Albert W. Brown, James E. Burbank, John B. Behrens,

John Henry Behrens, Frank Brockway, Elizabeth Bell,

John P. Brost, G. W. Brener, Edna I. Brener, Ida L.

Baker, Edward C. Bulkley, Charles S. Benson, Harry

B. Boyce, Herman Broemmeling, Eunice B. Burton,

Benjamin Bayliss, Alexander F. C. Brummer, Ole H.

Bjoin, Fred Borden, Charles R. Baisinger, William P.

Bany, Edward T. Bascom, Carl E. Bynildson, Mrs.

Matilda Barsis, William W. Boone, M. L. Boyd, Kate

J. Boyd, Frank W. Bishop, Eugene Becker, John
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F. Bell, Louis O. Boucher, L. H. Brewer,

Frank Bernier, B. R. Blackwell, H. A. Blackwell, John

W. Brockway, Charles F. Bailey, Napoleon A. Bray,

Eudor Brosseau, Fred Brosseau, Ward E. Baker, Thad-

dus Brant, Chas. K. Beall, John T. Beach, John Burt,

Leon J. Bourque, Myrtle Bunch, Frank V. Boucher,

Edmond Boucher, Julius L. Baer, Mrs. Ward E. Bak-

er, Mary Myrtle Burnes, Edwin Hugh Burns, Garrett

Baldwin, Josie B. Bradford, Peter Buda, Frederick J.

Betz, Ivor J. Berg, B. E. Benson, George C. BrowTi, C.

A. Burghardt, R. C. Bisele, Jens Benson, Mary Bow-

den, jNIinnie L. Bricker, Percy H. Brown, George E.

Boomer, Earnest A. Bohren, John Boden, S. E. Burn-

ham, A. E. Brown, Minnie Bystrom, Andrew G. By-

strom, Ida Arilla Behrendt, Carl Edward Brown, Jessie

L. Bacon, Lewis O. Brown, W. A. Behrwold, John H.

Bortwick, Donald Bain, Nels Borris, Hamilton F. Beall,

Fritz Block, M. Bergman, Ole I. Brekke, F. L. Baylej^

Mrs. Nellie Bayley, J. G. Bacon, Wm. G. Beck, Mel-

vin Blakeley, Daniel J. Burns, William A. Bond, E. C.

Becker, Elizabeth C. Burton, Martin Y. Bishop, Chris-

tian Britz, John Bruschke, Nellie Blumer, Jacob Bul-

mer, Elva Baker, Chas. Berryman, Mamie Berryman,

John Gabriel Berystrom, Wm. Black, Chas. Berry,

C. R. C. Blom, Elmer V. Bowlin, C. C. Bowlen, W. C.

Ball, Jesse Bean, A. O. Buringrud, Edwin H. Bjoin,

Peder P. Bonkind, Peter Baumchen, Fred O. Brewster,

Knute E. Boe, Alois Beyer, Jessie O. Brewster, George

Brunt, Leonard Backhoff, Claude C. Bowen, T. B.

Bienleau, Z. C. Boyd, Geo. A. Buck, Jos. Buettner,
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Chas. J. Bennett, Bert Burgess, Edwin E. Brubaker,

Kathryne Bennett, Thomas B. Bennett, F. M. Bybee,

Eric O. Brainard, Ray W. Baker, Oscar F. Berkey,

Noah Bechtel, Ida C. Bechtel, Percival W. Bedson,

Sam Blank, William Biirchill, Allen Baehus, C. A. Bail-

or, Cora L. Bailor, W. C. Beston, Francis Bernhardt,

E. D. Bargery, Henry G. Bowers, John W. Bennett,

Dewit E. Bowen, Joseph R. Baldwin, Arthur Burging-

er, Florence H. Baldwin, Berent Bonde, William Bo-

qua, Mary O. Bruce, Mikkel Bjoutomtur, Rufus Blair,

Gilbert C. Breithon, X. H. Buttelman, H. A. Boorse,

O. K. Benson, J. Frank Boles, Joseph A. Baillif, Lucile

A. Batchelder, Chas. H. Blanding, Katie Boyd, Min-

nie L. Blanding, Schuyler S. Beck, A. R. Boyd, Homer
J. Blanchard, Chas. W. Bulmquist, Winslow Barrows,

L. H. Burnett, Jesse Bates, A. W. Barkley, Lisa Bur-

nett, James M. Bowies, Peter W. Brost, Robert R.

Betcher, Mrs. J. H. Blackburn, Clarence Blazen, W. Z.

P. Burhart, Warren R. Bancroft, Charley Boeck, Henry

C. Beck, John L. Bliss, Henry Blomquist, Chas. Birg-

golass, I. A. Burkheimer, S. G. Bottum, Margaret L.

Bottum, Adolph Bydal, Gus Borofske, Wilfred Brunet,

Math Barzen, Walter A. Beeman, Harry T. Bearman,

Lawrence Council, Mabel L. Council, Luther H. Coop-

er, C. W. Cottum, C. W. Cottam, Edna C. Cagwire,

Helen I. Cagwire, A. E. Cagwire, Andrew Carlson, W.
A. Cameron, Josephine Carlsen, Edw^ard M. Conyus,

Hilber G. Crowley, Narcissel Conn, Frank Cogswell,

Margarette V. Collins, Robt. J. Cogswell, Chas. C.

Coulter, Alfred W. Chalker, Martin Carlson, Chas. J.
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Carlson, W. F. Cunningham, R. W. Cochran, Archie

B. Cropp,'' William Caldwell, Lucretia Chaney, Paul

E. Cohnan, C. C. Coulter, Grace K. Coulter, C. W.

Cowan, John J. Cloos, Albert H. Cramer, John F. Cun-

ningham, M. J. Carr, Louise A. Conger, Chas. L. Con-

ger, John Caschner, George K. Cinmann, John Culber-

son, Irving C. Clark, H. L. Clark, Grace I. Clark, John

Wesley Cattron, U. A. Carr, Willard O. Cormican, Fred

L. Churchill, Albert B. Campbell, Hattie V. Cox, Mil-

lard F. Cochran, H. S. Calhoun, Myrtle A. Cochran,

Wade H. Corbett, Richard D. Chesley, Byron E. Ca-

hill, L. D. Conrad, Ida E. Cegal, Chas. Carlson, Camp-

ton H. Coates, Robt. J. Carty, Mrs. R. D. Coulson,

Geo. A. Cegal, Peter Christensen, Georgia C. Carty,

Robert T. Cox, A. G. Cone, Gabriel Coigny, Robt. Col-

lingwood, James Cramer, John C. Carton, Irvin W.
Comstock, Clara J. Curtis, Norman Compton, Lois P.

Clarke, M. E. Casey, A. E. Cook, Hattie Cousins, Ole

Christianson, James R. Crow, Robt. W. Cook, Ira H.

Cook, Robt. A. Cooper, Burnice M. Campbell, Max-

Christian, Geo. W. Cook, Thos. Campbell, C. Benson

Crane, Gertrude R. Crandall, William C. Clark, Mable

A. Chisholm, William P. Chase, Lester E. Chapelle,

Julia D. Converse, Thomas V. Case, George P. Cooper,

Hans Christiansen, Harry B. Clough, James C. Camp-

bell, Francis Campbell, Hans I. Chester, Chas. A. Con-

rad, William J. Coates, F. L. Carr, John C. Campbell,

B. A. Crawford, Rolla G. Cole, W. E. Crawford, Chas.

Clink, Elizabeth B. Cassels, Edward Carlson, Edith

Carter, John G. Cooper, Hessie M. Crawford, J. Addi-
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son Campbell, Ella M. Collett, C. W. Caster, John E.

Clayton, J. J. Cretney, Lutie A. Cumings, John R.

Cropp, P. S. Converse, A. W. Cassels, Chas. Cole, John

W. Gage, Margaret H. Conn, Anna S. L. Campbell,

H. E. Chaffee, Elizabeth Croft, Lauren M. Coleman,

Claude Carpenter, H. S. Carpenter, Albert Christo-

pherson, J. R. Chapman, Myrtle E. Chapman, William

Coos, Clinton K. Couchman, Carl E. Cain, Edith L.

Clouse, Wm. H. Clouse, Cunningham, Oscar B. Clen-

dening, George B. Clark, John A. Culverwell, Jas. H.

Cull, Ranny A. Crane, John G. Cowan, Peter O. Chris-

tensen, B. R. Coulson, Jesse W. Castleman, Maude

Chapman, Addison Chapman, C. N. Cloud, Thos. E.

Crow, Jas. L. Caughlin, Wm. H. Cleland, Frank O.

Carlson, David L. Clouse, James Campbell, Edwin G.

Cox, Frank Carlson, Patrick Carrigan, T. M. Cobb,

Wm. J. Costello, Robt. Crickmore, Mary A. Coffin,

Mark Coffin, Carl H. Collins, Thomas W. Cobb, Rena

M. Clark, Julian C. Clark, James H. Cobley, Eli Cea,

Nancy Calloway, W. O. Calloway, Samuel Carnahan,

Frank D. Congdon, A. B. Cox, Clara C. Cox, James S.

Crisp, John T. Curry, G. E. Chamberlain, Mary Ethel

Crawford, Ada B. Cameron, Robt. P. Collins, Alfred

Cummings, Arthur R. Carman, O. H. Carlson, Lewis

P. Chapman, Maude L. Cole, Wm. F. Congdon, David

J. Cole, Frank S. Connelly, Sam Chernausek, Morris

Coates, Isa D. Clark, Rose Clark, Walter W. Cole,

D. B. Carver, J. R. Cole, P. I. Creech, D. F. Collins,

Madella Cox, Chester R. Cox, George T. Crossen, Her-

mon Christensen, Frank B. Churchill, Edna Coffin,
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Eugene C. Cook, Frederick Cramp, James Cardie, Rob-

ert Cramp, Ashel W. Cravy, Wm. F. Converse, Mar-

garet Coffin, Fred B. Crem, Geo. W. Cooper, W. G.

Crandall, Fred W. Dalton, Geo. L. Davis, F. E. Day,

Henr\'^ C. Dunliam, Thos. E. Delaney, Carl John Dahl,

Samuel L. Douglas, Louisa Douglas, Anna Donnelly,

John INI. Donnell, Thos. G. Donnells, C. J. Dondero,

Peter P. Daigh, Richard L. Dunn, Frederick W. Dreh-

mel, Joseph W. Dunning, Andrew H. Dugan, JMathew

J. Drophy, Francis Doran, Ellwood M. Densmore,

George E. Dye, Chris Daniels, Chas. E. Dunn, Chris-

tian Dittmer, Joseph Dorr, Erick Dahlberg, Lewis B.

Devens, INIonte Devens, Geo. W. DeGowin, H. S.

Dahlen, Thos. Ducharma, Christy Decker, INIax A.

Deitrich, Albert Dagenhardt, Gena Dahlen, W. M.

Davis, Cornelius M. Dillon, Alfred Draper, John Don-

aldson, William Donaldson, Sadie N. De Lalm, W. E.

DeLarm, Edgar O. Defur, Joel O. Davis, J. Harvey

Dewar, E. A. Dawson, Leo Denevan, George A. Dew-

ey, Mrs. Mary Divers, W. A. Dawson, DeForest L.

Driver, Frank I. Divers, Edward Dunkley, Anna G.

Dahl, Paul C. Dubbrick, Wm. A. Donnelly, C. E. Dus-

trund, P. H. Dustrund, Ole G. Dahl, William E. Doug-

las, Carrie Douglas, Etta Douglas, James M. Dunbar,

Lulu M. Dunbar, Carl J. Dreyer, Henry DeKraag,

Everett A. Durkee, Anne Dahlgren, Frederick W. Dus-

tan, Daisy G. Dustan, Anna D. Dock, T. H.

David, John B. Donnelly, Albert B. Davis, Ole

G. Dale, Annie Dale, Thos. Doughty, Jas. H.

Doty, C. F. Demsey, Ed. Dolan, Knute O.
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Dock, W. S. Dunkin, J. M. Dunbar, C. A.

Dirck, John Dnnn, Edwin S. Davis, George Dugan,

L. C. Davidson, Wm. J. Davis, Anna M. Diefenbacher,

Alice A. Dening, John Diefenbacher, Elmer E. Deifen-

bacher, Frank Dearborn, Jennie Dearborn, Ole T.

Davids, W. E. Dalzell, Wm. B. Doddridge, Gilbert

Doddridge, Carl O. Dock, Chas. L. Distler, Alex. Dick-

enson, H. W. Davis, Jessie T. Durkee, Genhardt O.

Dahl, Effie Downs, James Dawes, D. P. Davis, Sarah

Davis, D. W. Davis, Miss Anna Davis, Mrs. Mary L.

Davis, Alice Doty, Arthur J. DeLance, Charles Dowd,

Robert Davis, Patrick J. Devaney, William H. Dixon,

M. Lydia Dahlen, Wm. E. Douglas, Georgee M.
Durxee, Andrew Dahlin, R. L. Downing, John A. Dom-
itio, Adolph F. Djubey, Christine Dietz, Johnson R.

Douglass, Henry Dahl, Jay D. Dean, Jennie W. Down-

ing, Jane Douglas, Elizabeth M. Douglas, George W.
Douglas, O. Dalby, Albert G. Dagenhardt, Minnie A.

Darst, Eugene S. Danzer, Maud I. Dunn, C. M. Doty,

Harry W. Dillon, John Thomas Edwards, O. H. Ell-

evell, Jennie E. Eckerson, Arthur Ecker, James G. Ell-

iott, Minnie I. Elliott, Jud M. Elliott, Emma E. Ell-

iott, Minnie H. Elliott, Joseph B. Elliott, Lina M.

Elliott, William H. Eaton, Park EUis, Cora M. Eaton,

Emma Ek, T. E. Ellis, Max Euesson, John Enright,

James Enright, Abraham L. Ebersole, Fanny Engler,

Bryant H. Everst, ^Thomas J. Elston, Harman C.

Erickson, Peter Erickson, Chas. Ellery, Jesse Ellis,

Chas. F. Elwell, Sophie Elwell, Hartvig Esplaud,

James H. Earnest, Celia E. Ewing, John B. Evans,
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Olive Ellis, E. Eugstion, Einar N. Enderson, Lar.

Ch. Enderson, Robert J. Era, Emanuel Erickson, Pete

Erickson, A. Easter, J. P. Ellis, Fred H. English,

Claude C. Enos, Dell V. Enos, Ben Evans, Nels M.

Evenson, Matilda Edwards, Ole E. Eide, Mike Ellef-

son, Samuel L. Ellefson, Jacob H. Emmert, Ernest

Engleking, F. A. Ellis, Harriette Emery, Jacob Em-

ery, Frank Engelking, Benj. S. Eastman, Harry P.

Early, Miland T. Everist, Frank Edgerly, Wm. J.

Emerson, Hans H. Ekeland, Laura Everest, Conrad

Engelking, Mike Eckel, H. A. Everest, Henry Eber-

ting, Gus Ehrenberg, Chas. Ehrenberg, J. B. Eagan,

Geo. E. Elliott, Judson W. Elliott, Peter J. Espeseth,

O. E. Erickson, Lauris Ellasen, Carl J. Eng-

lund. Axel G. Englund, John Engdahl, Arthur

G. Engquist, Thomas W. Ferguson, Grant Fos-

ter, J. M. Fidler, L. E. Fidler, Edmond D.

Frost, Frank E. Frost, Nancy L. Featherly,

Jesse W. Forester, Edward T. Farrell, Nels Folsom,

Ida Folsom, Ida B. Foley, James A. Foley, Benj. W.
Franklin, Geo. W. Fiyett, Julia Franklin, Nettie A.

Fryett, Sylvania Fitts, Clara B. Flett, Wm. H. Flett,

Sherman L. Forbes, D. M. Fulmer, Elizabeth T. Flett,

Joseph Fulmer, Schuyler Fitch, Charles Flett, Geo. J.

Fautch, Jeanette Fisher, Fred F. Fisher, Frank Finnell,

Frank J. Fellows, Robert M. French, Olive I. Forier,

Chas. E. Fuhrman, Maud Fowles, Calvin Foltz, O. W.
Feigm, Edwin W. Fairburn, Einar Fjeldstad, Frank

Fuchs, Dwight Frank, Jane Fulmer, Lottie D. Fulmer,

William Fagan, Walter C. Foster, Paul Fuchs, John C.
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Falconer, Cora M. Fisher, Enang V. Fisher, Walter W.

Ferguson, Edwin Flanders, William G. Fairbairn, John

A. Fairbairn, Minnie E. Farr, John Fraley, Ralph Foos-

ness, John G. Forster, A. K. Finnesgaard, A. M. Fish-

er, A. Freestone, L. H. Folger, J. H. Fields, Thomas

Folger, Emma Folger, Louis Frederich, Robert B.

Fike, P. O. Fryklund, George F. Fleharty, Carrie K.

Fallstrom, Michael Felton, Roswell L. Furlong, Her-

bert F. Faulkner, C. O. Faulkner, Charley Fisher,

James O. Fidler, Mike Fitzpatrick, Sidney W. Fas-

sett, Ruth Flagler, A. E. Flagler, R. J. Fleming, jNIary

R. Farr, Henrj^ Furtney, Joel Fogelberg, John J. Fur-

long, Mary V. Furlong, Wm. J. Ford, George Fraley,

Ruby Furtney, Ira Benson Fisher, Adelbert Folsom,

Loyd T. Folsom, W. B. Fuller, Thomas R. Fearing,

Ezra B. Follette, Elva I. Follette, Gilbert L. Friedlein,

Osias Fienstein, H. A. Foster, Alice Stark Finnel, C.

F. Floren, Mrs. Martha Floren, Edward Feehan,

George A. Fridd, Walter C. Flitcroft, Marie Louise

Faubert, Lew D. Fallis, Sidney Fox, Adeline M. Flett,

Free Fowler, Thomas Fleming, B. H. Fowler, B. Fall-

ert, Martines Fimreite, Ephraino Frazee, Chas. Fred-

erick, John D. Farrell, James M. Gebhart, Lucy A.

Garner, G. P. Griffin, Henry C. Gardner, M. W.
Green, Henry A. Glurk, A. R. Gray, R. E. Gale, Eman-

uel Gustafson, David B. George, Clyde W. George,

May George, Julia Gullikson, Charity M. George, Adel-

bert E. Gregg, James O. Gronna, John A. Gaskill,

Edward H. Gates, Chas. F. Gray, John T. Gollehon,

John C. Garvin, Chas. A. Geiger, Louis A. Geiger,
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Henn^ A. George, Chas. G. Gerlach, James M. Gephart,

John GraV;, J. Duncan Grant, Nemesis Gavazza, Henry

P. Gloss, James F. Gilson, Frank Guillemin, Frank E.

Garman, ^Nlaud Griffiths, Alma E. Gi^nert, Clair

Glass, Jeremiah W. Gebhart, Carl Gjoby, John A.

Gutzen, Clara B. Gotward, Walter H. Gotward, W. L.

Gibford, Louis Gonyea, jNIary B. Gonyea, Adolph P.

Gubrud, John Gourley, Jennie Gourley, E. L. Garner,

Jessie K. Glaum, Peter Glaum, William B. Getchell,

Lena C. Gunn, John Gladden, John H. Gaa, James E.

Gardner, William ]M. Grimmer, Joshua R. Giddings,

B. S. Griffin, ]Maude Griffin, Chas. Grim, Charles

Gove, Joe A. Gillette, Frank A. Gillette, E. X. Glob-

ensky. Dr. Stephen E. Grigge, Walter C. Gregg, Matil-

da L. Gross, Lizziel Gross, Aurthur F. Gray, J. ]M.

Gullickson, ]Marie Guillemin, P. H. Gallagher, Pietro

Goffredi, Giovanni Goffredi, Lorenza Genovese, J. F. D.

Geiger, E. Goodenough, H. G. Gunn, Jennie J. Gable,

Sadie E. Gess, Ida Grmiert, Emil H. Grunert, Xewton

C. Gauntt, Mar^- S. Gauntt, Adam M. Gilpin, Frank

M. Goggin, John P. Gengler, E. A. Gilbert, Charles A.

Gram, L. T. Gregerson. Chas. O. Gilrain, Xels P. Gab-

lerson, Mrs. Agnes K. Gilson, Abraham Goldberg, El-

wood M. Garrison, ^lae Gibson, John C. Gess, C. E.

Gibson, Robt. E. Glover, Chas D. George, Walter L.

Geist, Robt. T. Gould, Thos. C. Goldthorpe, Jas. M.

Gulley, Robert K. Goldthorpe, Clarion F. Gilbert, Wal-

lace Gregson, Charles E. Gooch, Sarah E. Gross, Alex-

ander Gross, Claude L. Garland, A. R. Gibson, An-

drew A. Grant, Percv Green, Lester C. Green, Cassie
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Grigerson, Eugene Gay, Emery E. Garberg, Franz

Gansueder, Mrs. Mary E. Gardner, John D. Gray, Otis

C. Gross, Philip J. Goergen, Sisto Goffredi, Giacoma

Goffredi, Geo. W. Green, C. Edmond GUlie, Belle W.
Giles, Robert T. Giles, Geo. O. Goulet, Hattie

A. Gaither, Jno. S. Gaither, G. H. Green-

bank, A. M. Greenbank, Effie G. Ginther, Lewis

Ginther, M. L. Gregerson, Daniel Gately, John

C. Gilleland, J. T. Gillespie, Z. Golden, N.

E. Gilbert, T. M. Gunderson, Evelin M. Gregoire,

James B. Greene, Joseph A. Graham, H. W. Green,

Ruben D. Hoaker, Rudolph Harness, Esther E. Howse,

Cable Holbrook, S. T. Hillman, Henry J. Hajek, Mary

E. Hajek, Amelia Hendriekson, Lilly Hendrickson,

Laura Hendrickson, G. T. Hogg, Kate Hogg, Sharps

Hoffman, Albert E. Henderson, Harvey T. Harding,

Bessie E. Harding, Oliver M. Hickey, Thomas J. Hall,

Louis C. Houser, Sarah Houser, Ira W. Hicks, Her-

bert Hewson, W. B. Haynes, Edna B. Hewson, Wil-

liam W. Hastings, Toroald Hendrickson, John J. Har-

man, Hagbort Hendrickson, S. Haugsven, Val Hen-

rich, Jr., Mikkel O. Homme, Alfred Hoel, Geo. H.

Hawkins, Laurence J. Hemen, Anna L. Heileman, Ed.

P. Heileman, Lew Heileman, Herbert L. Hawkins,

Davis Hutchison, Jane M. Horgan, William Halver-

son, Herman Helgeson, Myra Hope, Hiram G. Hicks,

Lucy Hicks, Arthur Hill, Thomas H. Hale, Lawrence

L. Hersey, Mabel Hursey, John D. Hesse, C. J. Har-

rington, Alfred W. Heald, J. Harrison Horsman,

Peter H. Hendrickson, Ellinor A. Horsman, Mrs.
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Josephine F. Heslerud, Alice A. Hyde, Peter K. Hasle-

rud, L. P. Howard, Thomas P. Harsh, Nels Hansen,

Pliny Hay"den, David Hagenstein, G. W. Harris, Katie

J. Hedges, John T. Hedges, Edward Hoffman, James

Hudspeth, O. A. Hanson, Isaac B. Hansperger, Len-

ard Hirzel, Ralph D. Heitzel, Herman Hoover, Ida S.

Harvey, Percy T. Hackett, John Hehl, W. H. Hoff-

man, Ernest Halliwell, W. G. Heald, Arthur Holten,

Earl W. Husted, William H. Hooten, Elmer B. Hold-

ridge, Preston Hearr, Mrs. JVIargaret G. Hall, Almon

A. Harry, Peter Halstad, Chas. R. Hanan, Harley L.

Hughes, John E. Hall, S. J. Hutchinson, Peter Hun-

ley, Edgar L. Hurd, Sidney Moor Heath, Jas. S. Harris,

John L. Holech, John Handron, Sherman J. Handson,

D. A. Hoag, Norris Hunter, S. A. Hoag, Robert Han-

na, H. F. Hughes, Edward T. Hackett, Shelby C.

Hackett, Willard J. Harrington, Wm. E. Horskatte,

John Hall, Geo. Earnest Hanson, Edward I, Holt,

Minnie P. Hicks, Geo. B. Hutto, A. G. Hagenstein, C.

M. Hjirleid, Wm. J. Heaney, Olaf Hildahal, Eliza-

beth Hildahl, H. W. Hagan, H. A. Hersend, O. M.

Husebye, Chas. Honk, Otto Hussa, Hugo Hussa, L. E.

Heileg, Chas. Heilig, John Hansen, John Hurley, C. L.

Hamm, J. A. Havighorst, Hans F. Hansen, A. W.
Hooten, William H. Howell, Henry J. Halverson,

Blanche Hewitt, F. J. Hallihan, Charles Hall, Mike

Hoff, James R. Howard, G. N. Hughes, Richard Herin,

C. J. Herin, Laura E. Holcomb, Henry Hartje, Wm. J.

Haas, J. L. Humphrey, John A. Husebye, Edmond N.

Henninger, Nicholas E. Huff, Truman H. Helgeson,
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Thos. E. Hagan, Alec Haroldsen, Hai*vey Harris,

Michael Halley, W. C. Hall, Elizabeth Hillman, Carl F.

Hendricksen, Margaret H. Hanan, Ina B. Hilks, Geo.

W. Hayes, Alfred E. Hovey, C. A. Hunt, Ellen Holt,

Geo. H. Hambright, L. S. Hiimbacher, Albert N.

Hathaway, Chas. C. Hayes, J. X. Herbert, Ralph Her-

bert, Edward Herington, Lina B. Halaas, Belle How-

ard, Ross Hyland, Andrew Hogensen, Carrie A. Hart,

Frank L. Hart, Robert L. HoUiday, Samuel Heller,

Herman Hilse, Nels T. Halte, Fay G. Hotson, Fran-

ces K. Houser, David Q. Haynes, Louis Herscovitz,

Humbarger, Sallie H. Humphrey, Charles W. Humph-
reys, Atkins Hotson, Mrs. Helen Hughes, J. A.

Hughes, Robert H. Harvey, Louis Hanson, Geo. F.

Hanft, A. G. Hunt, Wm. F. Halliday, Taylor E. Hutch-

inson, Gladys A. Hubbard, Frank Heines, Edward T.

Halaas, John Harwick, Frank H. Hill, Abner R. Hea-

eock, Charles I. Hubbard, Joseph Horsman, David S.

Hervey, Charles Hodfield, Stanley P. Hawthorne, W.
W. Hawes, Edith Hill, R. F. Healy, Walter S. Hem-
inger, Amos Heruman, C. E. Hackman, Clarence Haw-
ley, Edgar M. Homstad, Bert D. Hall, Edmund F.

Hull, Ralph Hagan, Perry L. Hodge, Frederick W.
Heyden, George Hansen, Soren T. Holdohl, G. D.

Hollecker, Sallie Hollecker, Oscar Hussa, S. A. Hull,

Ingeborg K. Haslerud, Lewis Honeychurch, R. M.
Hays, Mrs. Alfretta Hawkins, William H. Helman,

Roy H. Helman, George S. Howard, Cornelius

Healy, Jr., Effie M. Hanvick, Olive Howard,

Joseph Hodges, Hans P. Hansen, Oliver Hodg-
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ins, Elias O. Hauge, Ralph A. Holt, H. G.

Helbb, Herman Hubble, Charles Helbb, Fred

Hennett, Elmor B. Hill, Albert E. Hill, Amund

Hegna, Edward C. Hogan, F. W. Hudel, Peter Hag-

strom, J. D. Henry, Frances K. Houser, James Wash.

Huffman, Olaf A. Holm, Hattie Hudson, John Heiss,

Elbert E. Hill, Harry S. Huckle, Frank E. Hagerty,

M. A. Hoagland, H. C. Hilke, Frank Haney, Emanuel

R. D. Holenstad, Lewis Hopper, Henry O. Hansen,

Chas. Hansen, Haldor M. Hanson, Chas. E. Houston,

J. H. Imhoff, Joseph Ireland, L. J. Irwin, Ora Infelt,

George L. Irwin, Herman Infelt, Mary E. Imbler,

Andrew J. Ingalls, Lewis S. Imler, L. W. Ingels, Jesse

F. Igon, Myer M. Isaacs, Frank E. Irons, Bertha A.

Jorgensen, Peter M. Jorgensen, Carl G. Johnson, Le-

nora E. Johnson, Marie L. Jones, John H. Johnson,

Ole W. Jensen, H. B. Joyce, Joseph W. Janecky, Louis

L. Johnston, George Jeske, Chas. F. Johnson, Simon

Juster, Frank Jeffries, Adelia M. Jones, Rolla Jones,

L. H. Jones, Lewis Jacobson, William O. Jackson,

Joseph Jewett, Christian Johnson, A. W. Jackson, Har-

riet M. Jackson, William James, J. H. Johnson, Her-

man Jensen, Alfred F. Jacob, John W. Johnson, P.

William Johnson, Meta Judge, Thomas Judge, Netty

L. Juveland, Sandy Judge, Sadie E. Jones, Rola A.

Jones, Robert F. Johnson, John Ivor Johnson, Eva E.

Jolley, Leonard Jones, Elmer E. Jolly, Emma Jorgen-

sen, A. A. Jackman, Ernest W. Johns, Sam C. Jones,

Julius M. Johnson, Nichlas Johnson, A. E. Johnson, C.

W. Jensen, James D. Jolly, Andrew Johnson, Allen R.
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Jones, W. D. Johnson, Peder Jorgensen, Oliver C.

Jones, Antone G. Johnson, Anton J. Juron, Minnie

Johnson, Harvey W. Jones, Elihu K. Jones, Jennie

Jaynes, O. B. Jacobson, Anna E. Jones, F. M. Jones,

George A. Jeffrey, F. I. Johns, Edward G. Jacobs,

Anna F. Johns, Hazel Joseph, Allan J. Johnston,

George L. Johnston, Scott S. Joy, Lars Jacobson, Olaf

Johnson, Andrew J. Johnson, Carl Jorden, Lulu M.
Johnson, Jens Jensen, Leslie Johnson, John O. Jac-

obson, Ralph P. Jager, John M. Jager, Selma E. Jager,

S. F. Jelsted, George Jensen, Justus H. Johnson, Chas.

A. Johnson, John Johnson, Mary Junghany, George

James, Amanda Justafson, Oscar A. Johnson, Lewis

E. Johnson, C. F. Jensen, S. W. Johnston, Axel B.

Jonson, John A. Jarvis, Dominic R. Jehlen, Francis

Jager, Christopher Jensen, E. W. Jenkins, N. Jasper-

son, Walter Johnston, M. D., Franklin H. Jones,

Harry W. Johnston, Susie E. Johnson, Frank Kubik,

John H. Kruse, A. H. Kelso, Louis Klink, Frank Kelt,

Fanny M. Kaj^e, Paul R. Kartzke, Jennie P. Kartzke,

Richard R. Kresal, William A. Kirby, Chas. P. Klein-

mann, L. R. Kaylor, J. A. Kaylor, D. A. Kaylor, R. O.

Kaylor, William W. Klenert, Willis Kramer, Paul Her-

man Knoll, Horace W. Kirby, Noah Kreger, Edward
J. Keogh, Martin Koopman, Elijah P. Koonts, Jacob

L. Kalle, S. E. King, L. N. Kirk, Henry R. Kneisby,

Oscar Kuhnhausen, James Kelley, Henry Kruz, John

W. Kling, C. O. Kelso, Rosella May Kelso, E. E. Kelso,

A. C. Knudson, Henery Krick, Jacob Kinzer, Harry

Ketring, George Kincaid, William D. Kelly, Nathaniel
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Kelly, Robert ]M. Kelly, Elizabeth Keenan, Erastus J.

Krime, Victor A. Krime, Chas. E. Kuhn, Oliver C.

Karstetter, William Koplic, Walter A. Ketchum, Lewis

E. Ketchum, Cora E. King, Albert H. Klevan, Henry

Klaboe, W. V. Kasper, F. W. Kinnoir, Allie P. Kuk-

owski, Marj^ G. Killam, J. M. Killam, P. D. Killam,

Mabel A. Kelso, Elda A. Klussman, Henrj- A. Kluss-

man, Edwin H. King, Chas. F. Kleist, John T. Ken-

nedy, G. C. Krueger, R. G. Kennedy, Catherine Klink,

Wells Kenyon, George W. Kemper, O. G. Kinney, M.

Kaufman, Knut L. Kolstad, Claud H. Keel, Homer

R. Kelly, Henry A. Klausman, Elda A. Klausman,

Darb}' D. Kelly, Joseph Keenan, S. B. Kidder, Claude

C. Keenan, Jacob H. Keefer, Lilly Ketchum, Iver

Knudson, William Kieferstein, Frank L. Klingensmith,

C. T. King, Chas. Kurscher, N. B. Krick, Joseph F.

Keeler, F. M. Kanpisch, John H. Kleist, Fred L.

Kleist, Catherine Kleiman, Ing^^ald Knudson, Wm. F.

Kopka, Marj^ E. Kershaw, C. F. Knapp, Edward P.

Kelly, Christian N. Knoell, William R. Kennedy, Jac-

ob Koch, Thomas A. Keller, Jacob Kaplan, Marj^ Kin-

ney, Emma Kinney, Mat Keiser, Chas. J. Klenert, H.

Kruger, Lewis M. Kelly, A. C. Lake, Chas. Lee, A. L.

Lee, John J. LaFleur, Ethel Little, M. A. Little, Clara

Lewis, Harr}^ A. Lawrence, John B. Lincoln, Lars

Lorgen Larson, James T. Lawler, Catherine Laury,

W. E. Little, Margaret M. Lowery, Jesse W. Lowery,

Maude A. Little, Josie C. Leham, Otto Leham, Clay

Lawrence, Eva H. Leavenw^orth, O. W. Larsen, James

L. Larsen, Wm. S. Lane, B. F. Littlejohn, C. W.
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Leake, Leroy W. Leavenworth, Emma E. Leaven-

worth, E. J. Lyman, Salim F. Lian, Edna

M. Lindsey, C. B. Lindsey, Sayde L. Libbey,

Chas. A. IJbbey, Chas. B. Lebold, Frankie G.

Leibly, Chas. F. Leibly, Joseph Leibly, Wal-

burgia Leibly, Emil Leckband, Theodore Leckband,

Emilie Leckband, Mararetha Leckband, Christian Leck-

band, WiUiam Leckband, Robert Lance, Walter Linke,

August Ladiges, Julia Ladiges, William T. Lloyd,

Peter S. Lound, Andrew B. Ladd, Mary Elizabeth

Ladd, James W. Ladd, John Ladwig, Bessie B. Leav-

engood, Coe I. Leavengood, George D. Ladd, Judson

P. Lowery, Furness W. Libey, Mollis G. LeCorna,

E. C. LeCarnn, Thomas Larang, C. O. Long-

ley, Nepolian L. Loveall, Augusta Ludwig, Ole

P. Lund, John M. Lund, William Ludwig,

Herbert P. Litchfield, John T. Logan, H. A.

Loomis, W. L. Loomis, William N. Ley, Hans Lar-

son, Andrew G. Langberg, Lachmund, Tony Leid-

inger, Geo. F. Livingston, Arris I. Langdon, John H.

Lown, Albert Lystrom, A. J. Lee, Wilham L. Leek,

Allie J. Lee, Chas. R. Lee, F. L. Lawrence, Mrs. Carrie

L. Lavin, Joseph G. Lawrence, Oliver C. Luther, Chas.

Lawrence, Mrs. Ellen Luther, Geo. M. Luther, Dora

Luther, Anna Lawrence, Marion R. Luther, Charles

B. Luther, Jessie M. Looney, F. A. Lind, Maud Laud-

aner, Ben Laudaner, J. W. Lightfoot, W. H. Leroy,

W. E. Lawrence, William W. Lufkin, Michael Laahy,

Margaret Lavin, Chris Lambert, J. Roscoe Lee,

Matthias Lindner, Halva J. Lee, Martin J. Lang,
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Charley E. Luessen, John J. Lee, Mrs. Maud Leehner,

Peter J. Lonquille, John F. Lavelle, J. B. Lee, Fred

J. Lietha, WilHam Larkin, Fred Lauble, Charlie

Lauble, Christ Lauble, Sam Lauble, P. E. Lumbard,

Halva A. Loken, Claren E. Lewis, Kate E. Lavin,

Harry A. Lawson, John F. Libey, John Logas, L. T.

Larson, Charles M. Long, Jules Lambert, Jr., W. A.

Lewis, Richard D. Leach, Henry A. Laughran, Ed-

ward Erie Land, Chas. E. Lane, Jos. E. Limage, Lil-

han R. Libby, W. L. Lamphear, Frank A. Lane, Mil-

ford B. Lytic, Bruce B. Lockard, Mar}^ E. Lockard,

Frank Lannon, Edmund Lenhard, Byron G. Lane,

Hilda Lavoi, Warren O. Leiphan, Joel Lucia, Bengt

Larson, Robert O. Logan, Laura Levi, Hazel N. Le-

Come, Geo. Leer, Mary X. Landis, Mja-on Lady, Fin-

nis H. Lewis, Robert G. Lund, John E. Lobdell, John

Laube, Joseph J. Langeness, Josephine M. Lythe, John

L. Larwick, Annie S. Lane, C. V. Loy, J. Levi, George

G. Levi, Jas. J. Lennon, Frank LeFevre, Jane Leecy,

William J. Levy, S. M. Lanetot, John Landgren, Paul

M. Lachmund, Ida D. Lewis, Henrj^ Levi, John L.

Lloyd, Evenna Lundewall, John Loughlin, Jolin Leecy,

Ralph Lombard, E. C. Moe, Geo. H. Moore, L. E.

Meyer, Leonard Marshall, F. M. McCulley, Maurice

Maynihan, Henry W. Moultin, David R. Mitchell,

Gertrude E. Mitchell, David D. McLean, Elizabeth J.

McLean, Ira Z. McLean, Robt. D. Myers, James D.

McDermott, Deba E. McDermott, Francisco T. Mill-

er, E. D. McDonald, Leonora :McDonald, Myron D.

McGregor, Francis D. McDonald, Noah C. McCon-
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nell, Arthur F. McKay, John C. Marks, Chas. Mackron,

Abot L. Mayo, Lowell H. Meriam, Fred A. Moore,

Emma Mandt, Geo. W. Mclntyre, Nellie Morris, Ellen

McKinzie, Alfred E. Mead, Walter G. MacConnell,

John H. McDonald, Charles H. McLeesh, Lulu M.

Munsil, John L. McDonald, Hulda S. Miller, Mae J.

Murray, Charles M. Miller, Frank McDonald, C. J.

McKay, Alice F. Mayo, Louis Mullerleile, Alex Mc-

Donald, Mamie C. McDonald, William D. Miller,

Frank McDonald, Emil Martenson, John B. Metcalf,

Amada McCoy, Charles K. McCoy, Hubert S. Morell,

W. F. Morris, Ella McNeill, Henry H.Mulcahey, Al-

bert V. Mueller, Martin J. McLaughlin, Geo. P. Mar-

tin, Walter Mess, Anna Mess, Mitchell Mulhall, Dan
McNicoll, A. Medore Miller, Nels Miller, Fred U.

Mayhew, Wm. J. Maxwell, Ned W. Moniger, David

Merill, John P. McMahon, J. Murdock, Emma E.

Mack, John C. Mack, E. jM. Messenger, Ella M. Max-

well, Joseph H. Mayville, Burnett MuUarkej^, William

E. McCroskey, Ernest Merill, John J. Moeder, Alex-

ander M. Martin, Robert McQuade, Alice L. Martin,

Miss Josephine Mohs, Robert C. McCroskey, William

H. McQuade, Loyd M. Mathews, Casper H. Mills,

Charles Mueller, Fannie M. McDonald, Chas. L. Moore,

Floyd S. Martin, Chas. A. McDonald, John McNich-

olls, Andrew J. Murphy, Thomas McGoldrick, James

F. Medler, Duncan McCormick, Glenn W. Morgan,

William Mathews, John A. Miller, David McLaughlin,

Fred C. McGowan, Albert E. Maxwin, William L.

Maxwell, Annie M. Miller, W. R. Morrison, T. O. Mor-
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rison, Claude E. jMorrison, V. M. Muller, Anna

Meisch, Chas. E. IMoyer, John McKenzer, F. H. Mc-

Dermott, R. J. Townsend, Chas. W. INIeutzer, Harry

D. McKinley, William B. ]McGee, John W. Slinkier,

Jasper L. ^Messenger, Earl W. JNIinkler, Charles E.

JNIaples, Charlie JNIcLane, John INI. jMcTaggart, Jos-

eph JNIercil, G. E. JNIiller, A. W. ^Nloser, Frank Mc-

AUister, Mitchel B. McCoy, Llewellyn ^lorse, Duncan

A. iNIcKenzie, :Millard F. Murff, John Chas. INIurray,

James L. JNIinahan, T. jNI. ^SlacLachlen, Louis ^Nluhs,

Agnes ]Muhs, J. W. Morelli, Harry ^Marcus, I. G. Mon-

son, Joseph D. INIaria, Dominick ISIartinelli, A. A. INIar-

tinelli, ^Slrs. Luella ]Mayes, Oscar Morck, R. J. Maurer,

H. McGlone, E. J. ]Murphy, Margaret A. ^Morgan, P.

A. Mann, William JNIaxwell, L. Esther ^Nlaltby, H. E.

Maltby, R. ^Markwart, J. W. :Manning, L. B. IMay,

David H. Moselej^ D. W. Millam, J. R. Morin,

E. J. ^IcLane, Annie IMynderse, Harvey Myn-

derse, M. B. Milligan, John T. McAllister,

Walter F. :Murphy, C. L. ^lartin, Frank T.

JNIuUens, Pat ]Mullens, Clyde G. ^Millard, W. S. Mac-

lane, Chas. INIadden, John T. Myer, Thos. E. INIeany,

John W. McLees, Albert IMeier, William F. Murdock,

Mellissa A. :Murdock, Thor O. E. Moeller, Petra Moel-

ler, Milton W. JVIcClintock, Jasper INIcClintock, Ber-

nard Malme, Ludvig O. Malme, Elizabeth Miller, N. E.

Morgensen, ^largaret A. INlorgan, F. W. ]Mc^Iichael,

Mary Martin, John E. INIcCallum, Adolph F. ^Nluhr,

Virginia A. Minehan, Henry H. McCole, Peter JNIac-

Phee, Henry Miller, Andrew B. Miller, Jas. A. Met-
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calf, Samson J. ^Slalen, George E. ^Ic^NIichaels, Xellie

McCoy, Charlie E. ]McCarty, Axel Miller, Lawrence

W. Miller, Henr^^ R. Melrose, Joseph McDonald,

Jerome Mathews, John A. ]Morley, Amos ^Nlachacek,

Gertrude A. ^liller, Clara Mc^Iichaels, George W.
Mills, Wm. J. :McXeil,, John F. :Miller, Ida L. :\Ieleck,

Charles G. Morgan, Althea ]\Ionroe, Helen Martin,

John T. Manning, William M. ^Morris, Florence ]Mc-

Ghee, Edwin ^lervin, Henry L. Mousel, ^label E.

]Mousel, Albert B. Moses, Waldo J. ^McDonald, Fred-

erick Moseley, Hattie B. Morris, Clarence X. Morris,

Elizabeth M. Morris, James H. McVeet^% Lucy I. ]\Iil-

ler, Harr}' L. ]Murray, Geo. E. ]\Iushback, ]M. T. Mc-

Xichols, B. R. McElreth, James A. Martin, Ludwig

B. Molander, Ann M. Molander, Arthur J. Mitchell,

James F. Myers, Charles Madison, Fritz Marscchante,

William E. ^loore, John F. ^McDonnell, Frank B.

Martin, Henry ^Nlenglelkamj), John B. ]Muller, ]May

E. Miles, Simon Mason, Knud P. Madson, J. S. Mc-

Lees, Otto R. Meisch, Arthur J. ]\Iiller, James McCoy,

John ]Majerus, William G. ]SIahon, F. E. ^Mitchell,

Hertz X. Meleck, Osborne L. Moore, Otis ^I. ]Moore,

C. A. Miller, John C. :\IcDougal, Fred J. Mess, Hulda

S. Miller, ]Mary E. Mellrose, Rose ^Miller, Ernest T.

^lorris, Melvin R. Moins, Chas. E. Morris, Geo. W.
McCauley, F. Frank Morris, Patrick J. ]Murphy, Char-

ley Meyer, Chas. Miesse, J. F. ^lyles, Charles Milliren,

W. W. ]Maxey, John P. Morgan, R. L. :Manuell, :\Iich-

ael F. Mineshaff, ^I. Coyle, Anton Moller, Katherine

^Meinken, Gustav Mever, Vincent W. McVey, John
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]Malloney, Harn^ J. Meyers, Gertrude A. McDonald,

E. J. :McGhee, Fergus :SIorrow, C. F. Mudgett, Wal-

ter A. Miller, Daniel A. Murphy, Thomas ^VIcFarlan,

Geo. JNIquhart, Albert ]SIerwin, Lloyd JNIillhollen, L.

McTaggart, Henry A. IMcDonald, Alexander oSIcXiece,

D. E. Marsh, Carl F. Mohr, C. F. :Mudgett, Theodore

Neiderman, Francis JNI. Nar}% William Xe^Miian, Sarah

A. Nolta, Henriette Newton, J. A. Xesbet, W. C. Nel-

son, B. F. Neil, John Nelson, Clinton A. Newton, Wil-

liam J. Nichols, B. F. Nauman, Ingolf L. Newgard,

Ben. A. Newton, B. F. Nauman, Tilda Narveson, De-

Witt C. Newman, George L. Neff, Anna C. Nugent,

M. Arthur Nickerson, Chester Ness, Arthur D. iMor-

man, Albert Isador Norell, Walter W. Noble, R. T.

Nugent, Wm. R. Northup, Jr., John C. Ness, Theodore

Nibler, Ludwig Nitzhmann, Isaac Northam, Walter

Nielson, Otto Nelson, H. C. Howland, Peter Newman,

Nels Newman, Gustave D. Norrell, Edwin Nelson,

Hattie E. Nelson, Louis A. Nass, Robert Levi Nel-

son, De Witt C. Nelson, Chas. A. Newhause, Merritt

Lee Niles, Alvah Near, Mary A. Near, C. N. North-

rup, Bennie Newton, Alice M. Nichols, M. P. Normile,

Christian O. Nelson, Theo. N. Nelson, S. W. Nichol-

son, Louis T. Nutzmann, Chas. H. Noltener, R. W.
Nieschulz, Chas. Neal, Harris B. Noltimer, Emma Nat-

esta, Peter J. Nelson, Ralph W. Newell, Richard A.

N^elson, John Nonnile, James P. Nelson, Annie Ne?

son, Jacob Nelson, Elmer C. Nelson, Frank M. Noble,

Louis Nold, E. O. Newman, Chas. W. Nelson, Ole O.

Nesja, Michel F. Oppe, John A. Oliver, L. Overmain,
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Junia Oaks, JNIaude L. Opdj^ke, John A. Ofstedahl,

Ann Olsen, Gleora Olson, Xels R. Ordal, Gunder 01-

sen, Martin O'Brien, Sam Olsen, Martha Olsen, John

J. O'Brien, Ole M. Onlie, Caroline Omilie, Wm. J.

O'Donnell, Mack C. Osborn, George Oaks, Eva Owen,

C. T. Osgood, Slmyra Osgood, Frank Osgood, Michael

J. O'Rourke, Francis H. O'Rourke, Hans Oberleitner,

G. W. Owen, Ida V. Ogden, Aneval E. Ostroot, John

E. Ostrom, L. Otto, Jr., Thomas Owens, Frank Osier,

Carry Osgood, Thomas W. O'Brien, Harvey L. Oliver,

John P. O'Brien, Emma Oliver, John H. Ogden,

Charles O'Keefe, Darby 0']Malley, William M. O'NeUl,

Alice O'Neill, Frank A. Osborne, Philip O'Hara, O. E.

Otis, F. F. Otis, Maude G. Owens, John Osborn, An-

drew N. Olsen, Gertrude M. O'Connell, ^Uvy J. O'Con-

nell, Chas. J. O'Connell, Alden C. Olander, Lewis E.

Osbom, John O'Hara, David Nelson Ogden, Gustav

Oie, Harvey A. Pittinger, H. S. Peorteons, Alex F.

Peterson, Jes Plattner, H. J. Page, Adeah Platter,

William H. Pitwood, Georgianna Pitwood, D. L. Pur-

sel, Henry J. Pearmine, Mima Phillips, Margaret L.

Peterson, Julian Peterson, Joh Prentice, Roy E. Pea-

body, Anna A. Peterson, Andrew P. Peterson, J. H.

Paxton, J. H. Peterson, Charles M. Pennell, William

J. Payette, Otto S. J. Pederson, Philip Plaisance, Gif-

ford W. Phelps, Charley A. Power, Henry G. Parry,

John E. Pentila, Calvin J. Pollock, AUie F. Pollock,

Frederick W. Pollock, Victor H. Pollock, Chas A.

Pride, Frank E. Palmer, Paul J. Palmquist, Mrs. P. J.

Palmquist, Oliver R. Pate, Helen Jamar Pratt, Albert
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H. Powell, William E. Preston, Chas. F. Peterson,

J. O. Peabody, Jr., Walter B. Pride, Mrs. J. A. Pea-

body, Jr., L. D. S. Patton, Sarah E. Peabody, William

B. Pondler, A. A. Price, James R. Parker, Edward A.

Pearlich, J. C. Paulson, Andrew Peterson, Nels Peter-

son, Charles L. Pierce, Jimot N. Porter, Thomas Perry,

Anna S. Perry, Samuel Perry, John L. Peterson, Ida

Peterson, Hilmar Pedersen, Fred A. Phillips, Lester

Partlow, A. W. Post, John Paul, Herbert T. Peter-

son, Manuel E. Powers, Arthur O. Parker, E. A. Phil-

brick, India Belle Poulson, Chas. A. Peplow, William

F. Parsons, William Pettit, Frank L. Perry, James

Portens, Jr., James I. Peters, Wade W. Pierce, Chas.

S. Peterson, Ed. Peterson, Oscar Poarch, John Peters,

H. M. Peterson, Ole Peterson, E. Porter, J. Plumbley,

H. P. Pressey, Hulda Peters, Regolo Puccini, Henry

T. Paulson, John W. Post, George D. Pease, Julia A.

Peterson, Alfred M. Peterson, M. O. Peabody, Amasa

P. Peake, Amable Perard, Mary E. Peabody, Lee Per-

ard, John B. Payette, Ambros Porter, H. C. Provinse,

Minnie Peppley, Eva Pierson, Mary E. Post, John E.

Pitzen, Catherine E. Pitzen, Carl A. Peterson, Hiram

B. Philhps, Nick J. Petit, Otto B. Peterson, John

Payton, Mary Phillips, Wellington J. Piatt, John A.

Peterson, Alice J. Pelot, Helen A. Payne, R. M. Pen-

halick, Hiram J. Pepply, Thomas F. Pollard, Anton

J. Passmel, Martin P. Pederson, Stiner Pederson, Jas.

W. Parks, Carl Pederson, W. R. Powers, James G.

Perterkin, Dean D. Plants, Belle Peabody, Chas. R.

Peabody, J. A. Peabody, Frank Passmel, Joel A. Peter-
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son, Jennie Peterson, A. H. Pitkin, Elizabeth Pitkin,

Edmund H. Probstfield, Carl L. Peterson, Robert

Peterson, Olaf H. Preysz, Arthur L. Peterson, Cynthia

Peplow, F. H. Plumb, Homer B. Postlewaite, Albert

W. Phillij)s, A. W. Plympton, John Periy, Charles A.

Pitkin, W. H. Pray, Charles B. Peterson, Charles A.

Pinckney, John F. Philpott, Clarence E. Philbrick

Mary A. Powers, Samuel B. Philbrick, Myrtle Porter,

William Powers, William J. Patterson, Edward Peter-

son, George A. Pennell, Christine Peterson, Mrs. JNIima

Pitkin, Wm. C. Paxson, R. E. Patterson, John Payne,

Michael C. Quinn, Thomas L. Quigley, Thomas E.

Quinn, Edward Qull, Claude F. Quinby, Julius Quist,

H. M. Richardson, Chas. A. Robinson, Henr}^ E. Ryd-

er, John Roth, H. D. Rennor, Hacen Roster, Celia M.

Rosters, Alfred Ruelle, Kathryn Ruelle, Clarisa W.
Ruelle, William E. Rawlings, Frank E. Rollings,

Adolphus H. Ruelle, Aron Rudeen, Hardy Rasmussen,

S. F. Rathbun, Mrs. Maggie Rainey, Fred Roach, Lida

H. Reunbaugh, Adam J. Rabholz, John D. Reid, James

G. Reid, Nils H. Rind, John A. Raber, Frank C. Rob-

ertson, Charles W. Rawlings, Frances M. Regan, T. N.

J. Reese, David W. Reid, Fred P. Rolf, Edith L. Rob-

inson, Thomas J. Ryan, Albert Renney, Jacob Reich-

old, Fred S. Ralteff, William J. Rankin, Frank Rean-

ey, Chas. C. Rickard, Frank H. Reed, Robert E. Red-

mond, H. W. Richardson, Joseph Rivet, Peter Raith,

Maude A. Roberts, John G. Rahwalt, Allie Roof, John

Rukgaber, Thomas J. Root, L. J. Root, Buell G. Raw-

son, Otis D. Reeves, Joe Ritcjeck, Isaac H. Robb, M.
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D., Fred G. ^Jloberts, Fred B. Radtke, Louis R. Ralef-

son, Samuel G. Russell, Rosa Russell, Hugh O. Russell,

Anna E. Russell, Geo. D. Robertson,, James R. Riggs,

Frank Reading, Ralph INI. Root, A. A. Risedorf, Miles

B. Raub, William Ruppel, Geo. H. Russell, Wilham E.

Runkel, Henry Rocksien, Frank A. Richardson, H. E.

Richardson, Fred Rowe, H. M. Ross, A. H. Rhodes,

Frank Roth, Ivor Rasmussen, George Roberts, E. L.

Rischar, John Russell, T. M. Ricketts, Anthony Rob-

inson, Terge O. Rymand, Osborne Russell, Dan A.

Roberts, Harry S. Roberts, Napolen Rapin, Jr., Theo.

J. Roerkohl, Clifton F. Ruettell, Klaas Rienks, Mary

Rowan, Edward Ravan, Carrie Rasmussen, Hannah M.

Rasmussen, George Rae, R. C. Ruettell, J. H. Ruettell,

Jos. F. Roller, J. E. Rogers, Melvin G. Ripley, Frank

P. Retzer, Elizabeth Reis, Maggie Roesner, Richard

Roesner, Sr., Amelia Raisner, Willie Raisner, Richard

Raisner, Jr., Frank Raisner, Nettie Rickley, William

A. Reamer, S. W. Richardson, J. S. Robbins, Rose G.

Robbins, Bertha T. Robertson, Louis Ross, W. C. Rae,

Milo W. Russell, Ferdinand H. Ross, John T. Reynold-

son, Walter J. Rice, Tillie Rice, Andrew R. Raffleson,

Emma M. Russell, C. L. Reynolds, Morris Rosen,

George P. Russell, Wilson Randolph, A. G. Ramstad,

Albert A. Ratziam, Fredric W. Rasmussen, Alvin P.

Rogers, William F. M. Ricketts, E. H. Renisch, Chas.

E. Russell, William D. Rogers, Alfred Rasmussen,

Malinda A. Rush, Ben N. Reed, Arthur A. Reed, Phebe

A. Rensy, Harriett A. Ramsey, Chas. E. Roder, Ida M.

Roberts, Jacob E. Ramsey, Chas. E. Reed, Robert Ras-
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ner, Joseph Rasner, William G. Renk, Thos F. Russell,

Sarah J. Reanier, Henrj^ E. Reanier, S. A. Randolph,

Frances A. Ramsey, George Ramsey, Fred C. Ripley,

Harry A. Roubert, Samuel S. Rogers, John Ruettell,

Francis E. Rooney, Lillian F. Rogers, Ed S. Randall,

John W. Riner, John H. Reid, Annie E. Ritchey, Del-

bert O. Robertson, A. H. Ranney, M. F. Rentfro, L. M.
Roser, A. G. Ramstad, Any A. Reeher, George W.
Ray, Bronson M. Rogers, Margaret Reed, Mrs. Elean-

or Ruettell, Louis Resler, Heniy J. Rooney, Iven Risa,

John A. Raber, Chas. N. Reinig, G. S. Rollett, William

H. Silcox, Charles Sandon, Geo. L. Schwartz, Harry

C. Sterns, Lizzie P. Sterns, Hsltyj A. Start, Gerhard

G. Stackland, Elmer T. Stewart, J. A. Settle, L. R.

Smith, W. W. Stoves, Thomas Stramp, W. L. StonCv

Maggie Stoves, Almond Solberg, Eva Stevenson, Peter

Sneve, Frank J. Smith, A. Schubach, Helmer Sundin,

Richard E. Sisson, Alex. Smith, James W. Shanks, May
Shanks, Philip A. Schmidt, Martha Soderberg, Hanna

R. Soderberg, John A. Soderberg, G. A. Soderberg,

Wm. B. Short, S. M. Snell, Philip L. Senve, James F.

Sitton, Roby M. Stahmann, Rudolph J. Stahmann, An-

drew D. Stevens, Wm. W. Sarage, Simon C. Sunder-

man, Gustv H. Sommer, Maria C. Stevenson, Otto C.

Strom, Frank S. Senn, Oden H. Sundt, Louis Stapf,

Peter Schmidt, Emilia Stavik, Jacob A. Stavik, Olaf

Stavik, Peter A. Stavik, Jesse S. Springer, Eva Spring-

er, Charles H. Springer, Ole A. Stanwick, Juliet R.

Shumaker, William Sanden, E. T. Stewart, Grover C.

Stacy, Oscar Sorkki, William T. Strahorn, Albert E.
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Smith, Sarah Smith, Edna C. Smith, Ziba L. Smith,

Antone Stomgren, Chancellor K. Smith, Hugh G. Sams,

Lottie Soar, Miss Etta Soar, Margarette Smith, Lysan-

der Smith, Samuel H. Starbuck, Leo J. Scvhaller, Roy

Smith, Robert L. Smith, John Simons, David Sypher,

Wilbur F. Smith, Louis J. Sutheimer, Henry Schulz,

James H. Saxe, T. A. Spencer, Chris Skaar, Hans T.

Skaalheim, Elmer D. Shaffer, Clark Sharp, Margarette

A. Saindon, Eilert T. Skaar, John F. Smith, Richard

F. Staark, Charles T. Strong, Frederick R. Stannard,

James D. Shewmaker, Lucius J. Stebins, Andrew Sten-

seth, John Spring, Henman Salscheider, Ida Salschider,

Gustave P. Schmidt, George J. Steits, Martha T. Steits,

Wm. F. Segraves, Ruth Sypher, Charles L. Santee,

P. W. Steiger, Emil Schulz, Mary Schlien, Carl Schlien,

Nellie Shaw, Edward W. Shirley, Chas. Sanders, Jose-

phine Sanders, Henrietta Sanders, Herman L. Smith,

William E. Snyder, Per. E. Stromstedt, Henry H.

Schumacher, Frank Schwenne, Steven A. Schully, Vera

G. Stetson, Viola E. Stetson, Ida L. W. Stetson, Hora-

tio J. Stetson, David Swanson, Frank L. Stetson, Arty

B. Strau, Gustaf R. Swanson, Mariott Snyder, Maud

B. Stephens, Fred D. Stunkel, Clara H. Sallberg, A. J.

Solberg, Lillian E. Sanberg, Thomas Scott, Gust

Schopper, George D. Smith, Mary P. Smith, G. G.

Stantup, Frank E. Simmons, Linn T. Sudden, Hattie

Simons, John P. Stave, Getta M. Stave, Jessie S.

Smith, Hattie E. Spaur, Peter Suhl, John Serwe, Frank

A. Simmons, Lewis L. Snow, Daniel P. Steeples, Lydia

V. Stauffecher, Thomas B. Stinchfield, Ager J. San-
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ders, T. C. Soule, E. V. Smith, Elizabeth H. Smith,

George Smith, Lillis T. Smith, Frank Summerton, Ar-

thur M. Swift, Ray S. Smith, Charles W. Smith, El-

ery G. Sneider, Lewis E. Seabrook, Agnes L. Stev-

ens, David Stuart, R. E. Stewart, J. R. Strong, J. E.

Saindon, P. M. Stuart, G. C. Sanstrom, W. L. Schultz,

J. P. Schumm, F. J. Skillman, C. J. Swanberg, M.

Sehleich, Wm. C. Saley, A. Somers, H. Soltan, L. J.

Shadbolt, D. P. Stewart, John Scott, Grace C. Scott,

L. L. Stephens, H. H. Sletten, F. B. Sutton, James F.

Stark, Lena Sayers, H S. Spedden, Wm. D. Steims,

John E. Sullivan, ^Marion Spaur, Carl Sheffler, Mary
Sealander, Hector J. St. Marie, E. J. Smith, W. T.

Strodhoff, Maria P. Stave, A. C. Schlien, Chas. Shaff-

ner, Charles Simon, Norton F. Saxton, Carl W. Schwer,

Harry P. Stenerson, Olaf P. Strumm, Martin F. Schol-

berg, William F. Smith, Geo. F. Shejij^ard, Chas. B.

Staves, Herman Schwartz, Geo. L. Severcool, Robert

L. Satter, Mary J. Sales, Elizabeth Sales, Chas. H.
Shuffelt, Knut Stalsberg, Geo. H. Sweetland, G. C.

Stewart, Edwin D. Sparks, Martin Sillerud, Margar-

ett Souders, Winifred A. Sims, Frank A. Sell, A. Sem-
mens, Herman H. Skagen, Wesley Styla, John W.
Stambaugh, Oliver Salsberg, Fred A. Sherman, Dora
A. Sullivan, Earl M. Smith, S. A. Smith, Henry Sal-

inger, Gertrude E. Skinner, John E. Schwam, John H.
Skinner, Gottfried A. Skoog, Franklin Snyder, L. P.

Schooling, Hattie M. Schraeder, Sherwin E. Sayre,

Elizabeth M. Senior, George Senior, Charlott M.

Shenk, William W. Shenk, John W. Shenk, Sue C.
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Shenk, Susanna C. Shenk, Chas. H. Summers, C. W.
Sheppard, Wm. E. Sloane, Minnie Sloane, E. J. Stil-

well, Willis Summers, Chas. W. Spickerman, Samuel

Sutor, John Simons, Olive A. Smith, Geo. W. Spark-

ing, Metta E. Seiwert, Emma E. Shewmaker, Wm. A.

Sullivan, Charlie Swanson, Chalmus Smith, Anton

Schwartz, Norma A. Schwartz, Chas. Schwartz, Isene

Schlotman, John J. Sred in, Frank F. Schultz, Albert

Salabek, Geo. Stiles, R. P. Smith, Robert D. Scott,

M. C. Specei, Jacob H. Schwartz, Jorjus Sundwall,

Samuel M. Souders, Nels W. Simon, Louise Selberg,

Chas. Simons, Andrew Simons, H. S. Strickland, Geo.

Saar, Conner Shotwell, L. P. Stenseth, F. B. Sutton,

Peter O. Sletten, Adrian Swanson, Frank S. Staunch-

field, Bertha N. Sanderson, Emil H. Steigher, John S.

Skogland, Will T. Stiner, Emma K. Stiner, Lena

Schwartz, Adam Schneider, A. W. Shelby, W. C. Scott,

J. C. Smith, J. W. Smith, Albert J. Sackner, Nicholas

Schneider, Wm. H. Staiger, John D. Sparking, J. A.

Siegloch, Gertrude Seckner, Nellie F. Swank, W, H.

Spawn, Chres Sorenson, A. E. Schraeder, Arthur

Salmon, David D. Schanesy, J. B. Schier, Samuel Soud-

ers, Myrtle Souders, Millia Scott, Ole Stadheim, Irene

Schlotman, M. M. Thornton, Elmer D. Tyon, DDS.,

Geo. W. Tobey, Elizabeth D. Trousdale, E. N. Tunin,

Gust Thompson, Albert A. Thacker, E. P. Trudson,

Tomine Truedson, Frank Terrace, Elizabeth Terrace,

Geo. P. Tolton, Chas H. Towner, Jeff M. Turnbow,

George Herbert Thomas, Robert Thompson, Edwin

Teigm, C. J. Todd, John Teport, Theodore Thorson,
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Mary A. Thompson, Chas. Thayer, Chris Thompson,

Warren A. Thayer, Elroy M. Thayer, Walter R. Thay-

er, Earl S. Thayer, Elmore A. Turner, Frank W. Tall-

madge, Laura D. Turner, Rosa E. Thompson, Theo-

dore Thorsen, Fred P. Truax, W. P. Towsend, J. W.
Thomas, Hubbard Tuttle, Martin Taylor, Hannah

Town, S. Wayne Talbott, Leroy H. Tibbals, James A.

Tannahill, L. W. Taft, James M. Tauny, Dora Thomp-

son, Dortha Thompson, Naoima Turnbow, James

Thompson, W. H, Tiedeman, W. R. Tumbow, Christ

Tente, Laura D. Turner, L. W. Thayer, W. J. Thom-

as, Henry E. Tippler, Frank Taylor, Claus Timm,

Jacob Thom, John E. Twiggs, Chas. P. Twiggs, Wal-

lace W. Thomas, Frank Theobald, T. C. Tiedeman,

Harry O. Tiedeman, Josiah C. Turner, Anna Teigen,

Laura D. Turner, Maiy Tracy, Elmer A. Turner, Nels

O. Twite, Emil Torginson, T. H. Thorsen, Herman
Tesch, Addie L. Toreyson, C. R. Thompson, R. W.
Thompson, W. A. Talmadge, Geo. Tiegen, William

Tesch, Walter M. Truax, Hans Thompson, Milton S.

Taylor, Albert Thorndike, William T. Thornliill, Geo.

W. Taff, S. E. Twing, Geo. Tiger, William Twigg, Otis

A. Turnbow, Joseph Treadeau, John Tracy, E. E.

Thompson, Thor D. Thorsen, A. E. Thompson, Anna
W. Talmadge, A. Townsend, A. H. Toss, Thaddeus

S. Thompson, Ruben C. Thompson, Oscar Thorson,

C. F. Thorson, Anton Teigen, Ignatz Unterwegner,

Wm. F. Ulrichs, Joseph A. Unger, Geo. Ullery, Minnie

A. Ulleiy, Persis E. Ulrich, G. L. Uptegrove, Clara D.

Underwood, J. A. Underwood, Nels J. Uglen, Kressie



7964 O. (§ C. R. R. Co., et al

J. Underwood, J. H. Underwood, P. I. Utt, Don C.

Uriek, Peter Van Rheen, Ladimirk Vanasek, Geo. P.

Van Dyke, Herman Vetter, W. H. Vernon, Christian

Von Ladiges, Grace V. Vernon, Merton Veley, F. L.

Vernon, Henery Von Ladiges, Jr., Samuel Vestal,

Harriett J. Vestal, Geo. M. Vinton, Joseph Vogt,

Elizabeth Van Houten, Edward C. Van Hook, J. R.

Van Brunt, Lafayette Van Dyke, Bard E. Vaill,

J. H. Volta, Susie F. Vaill, Rasmus M. Vig-

ness, H. M. Vail, Harry Viers, Frank Valen-

tine, Mildred Van Rhen, John H. Volk, Geo. W.
Vinsonhaler, Geo. T. Vorland, O. M. Vamson, Richard

O. Vanghan, John B. Vielle, Harry H. Vehon, Steph-

en Voiodich, L. W. Wise, Clarence R. Wagnor, Edwin

N. Weist, Jesse G. Wigginton, Chas. T. Williams, T.

G. Williams, Francis B. Wells, Helen I. Wells, Maud
Wells, Charles H. Wilson, H. B. Wardrit, Archibald

J. Wicks, Henry G. Wolf, Margaret Wolf, Ruby M.

Ware, Martha C. Ware, Reinholt Williamson, Fred

W. Wlad, Jr., Alden L. Wilbur, Winfield F.

Ware, Harry Wolfson, Geo. H. Webb, John

R. Williams, Wm. Wolfson, Eva S. Wright, Daniel

D. Walker, Chas. L. Wright, M. F. Waite, Hattie

Williamson, Everette A. Webster, Mary Walsh, El-

derdge E. Wheeler, Alphin Williamson, Jr., Grace

Walters, W. F. Will, John W. White, Walter Walk, A.

A. Wilson, Joseph A. Wilson, Olaf Wickstrom, Thomas

E. Word, Geo. O. Wiger, L. C. Weeks, A. T. Wallace,

August L. Wulff, Geo. Weiderhold, Mark V. Windus,

Rosina Wederhold, B. L. Williams, Carrie Waldal,
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Mary A. Wallace, Winnifred Wagner, John T. Wag-

ner, Clair L. Watson, Alois Weivoda, Mathew Weber,

Anna M. Wright, James A. Wright, J. J.

Wasson, Joseph Windle, Herbert L. Webb, Joseph

Winfield, Geo. Wirty, John Waterman, Fred O.

Weise, Byron Walrath, Rilda Wilson, Morris

Williams, Joe Wagner, Wm. Wagner, Wm. W.
Westcock, Mary E. Witesel, Martin E. Weeks,

Lucy I. Weeks, Arthur Wheeler, L. F. Wills,

Frank G. Wilson, Claude E. Williams, John W. Ward,

Nels P. Willis, F. K. Walsh, James Webb, James

Wilson, Jennie Wilson, Bessie White, Harry N. Wil-

son, Mary A. Ward, Clarence E. White, Charles J.

Wilson, Daniel Wootten, JVIyron D. Way, Rutherford

B. Ward, T. C. Wolf, E. H. Wiper, R. C. Wente, Allie

Ware, B. O. Wyman, Mary S. Williams, Elizabeth N.

Woods, MoUie S. Williams, J. G. Wagner, Anthony

Wagner, James M. Woods, John N. Woods, Olaf H,

Wahl, Adelyn E. Woods, August Wagner, May D.

Warner, Harry E. Warner, Z. T. WHson, Chas. M. E.

Wenzel, Stephen H. Withey, Mary E. Welty, Frank

D. Wright, Geo. E. Welsh, Blanch A. Wood, Edward

H. Wood, William M. Wagner, Ebon Ward, Leroy

A. Ward, Chas. M. B. Wiper, Henry W. Wilson,

Granger Washington, John P. Wolf, Mary P. Whip-

ple, Simon Westby, Lyman A. Ware, Louise W. Wil-

son, Edward A. Wilson, Nathaniel Wilson, Wm. H.

Whyman, Joe Worrent, Geo. A. Watkins, Katherine E.

Wells, John E. Wells, J. W. Weiler, Mary Weinstein,

Ivor G. Walstad, Chas. H. Wert, Mary Wilson, J. L.
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Whitelaw, Ella Whitelaw, Henry C. Wilson, Wm.
Waldkich, Alex. Weber, Chas. M. Ware, Nicholas Wal-

ton, Clarence G. Walker, John Wood, Alfred Wager,

Geo. G. Williams, Dorothea L. Walker, Eugene A.

Walker, Isabel Wertin, W. G. Weer, Daniel T. Welt-

by, Geo. L. Weckert, R. E. Wagner, E. L. WeUs,

John Webber, Barthal Webber, Wm. Watson, L. L.

Walton, L. A. Wood, Thos. E. Walters, Louis W.
Whitson, Samuel Wolfson, Chas. E. Ward, Harrison

Wilson, Earnest C. Wilkie, Mrs. Geo. W. Wasom,

Joe F. WilHams, H. C. Widness, Leo W. Weiler, Flor-

ence I. Woodward, J. Frank Woessuer, George W.
Watson, Steptimus Wharton, Abraham J. Weisman,

A. C. Wniiamson, Walter M. Wohlfert, O. W. Walk-

er, I. R. Watkins, Geo. J. Wolff, J. D. Walker, Nor-

man Winterer, Geo. H. Ware, Julius G. Ware, Frank

P. Whuhin, Pete Wolin, Marvin Walker, Louis Wil-

cox, J. W. White, A. Waag, Ida E. Warwick, Henry

R. Welsh, E. H. Winkleman, Patrick Walsh, J. J.

Yackley, Effie H. Young, Frank D. Young, Daniel

Young, J. G. Young, Philip Yunck, N. C. Yokon, H.

H. Young, Cordelia A. Young, Edwin J. Young, Matt

M. Yaeger, J. E. Young, John Yahr, Lillian H.

Yerkes, Geo. W. Young, D. Frank Zimmerman, Her-

man J. Zuppe, Louis Zuppe, Peter J. Zummerman,

George M. Zimmer, Geo. Zimmerman, Henry Zuber,

Wm. F. Zutz, M. H. Zeller, F. W. Zeller, Edward G.

Zimmer, Hu*am Zentz, Wm. Zeldenrust, John Zoffi.

CHARLES J. VANZILE, Harriet Vanzile, G. M.
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Sells, George D. Mandigo, A. J. Griffin, J. F. Bode,

C. H. Brouillard, J. J. Curren, Stephen Curren, E. E.

Schrimsher, X. J. Cousins, August Gruger, Sugust

Kruger, M. E. Gifford, P. Kiner, Louis Lund, J. H.

Schneider, Robert Henry, W. L. Schroder, R. A. Lund,

R. A. Hanneyman, A. H. Eckstein, George H. Le

Fevre, Clifford Morse, John A. Morse, Charles J. Kean,

F. E. Glazier, Joseph N. Shira, A. W. Myers, T. T.

Svalda, Oscar P. Egar, Claud A, Nolner, J. H. Keat-

ing, H. E. Bumiister, Charles S. Winser, J. W. Gard-

ner, W. W. Parkinson, J. S. Jones, E. P. Frame,

Abraham Vanzile, W. S. Wood, A. W. Hurd, S\^er

Backey, A. E. Shuster, N. C. McLeod, Maggie Mc-

Leod, Walter S. McLeod, A. Serifke, S. H. Gurnsey,

L. F. Falkenstein, Joseph O. Gullard, A. C. Newman,

A. G. Raab, F. T. Hagley, Elias Eng, Ole Sundby,

Maggie Wood, William Parsons, Elmer H. Jones, Clin-

ton A. Wood, George W. Artist, Phillip Fourier, John

T. Johnson, Lena Reviers, Victor A. Wickman, E. E.

Schrimpsher, George E. Horn, J. A. Kranic, Isaac

Berg, Halver H. Sanstol, F. C. Brisco, John A. Ander-

son, Herman Hage, Fred Reviers, Charles Reviers, J.

H. McCloskey, F. W. McCloskey, Peter K. Pederson,

Andrew Johnson, Harrv A. Anderson, Erek Villa, Olaf

Hagrenes, Sigvert Lewis, Jane N. Hawthorn, Frank A.

Moss, J. F. Moyer, Fred Sassman, John Lynch, Martin

O'Niel, W. H. Vanzile, J. H. Slagel, F. A. Blandin,

William Bassett, A. E. Himley, H. L. Andrews, H. M.

Keenan, W. W. Wait, Louis Brillion, Fred Ziehm, H.

A. Kamm, A. L. Emde, H. Hockenberger, Ada Porter,
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C. E. Floy^d, H. F. Schrader, C. L. Floyd, T. E. Loops,

Charles Fries, Max Kubis, Lewis Weyers, James Far-

rell, J. B. Grubber, August Grubber, Elmer Sherman,

F. A. Shubel, Rufus Ramey, Ed Bandrj^ O. B. Wick,

John Bushman, Henrietta Farrel, E. C. Rothe, E. L.

Burch, V. D. Jones, C. C. Kelleher, Patrick Barnett, W.
K. Parkinson, J. H. Standley, J. H. Gentry, C. A.

Rosander, Elfrida Rosander, Elmer Halberg, Gust

Ogren, C. E. Harrington, F. N. Ferguson, Louis

Schmidt, Frank O. Nagler, Joseph Geiger, Henry Her-

old, Carl M. Lynn, William Hillskotter, Bertha L.

Holcome, John O. Lynn, Charles O. Taylor, John T.

Carlson, Edwin Holcombe, G. L. Harrington, Charles

A. Moore, F. C. Schneider, E. G. Kirby, and E. R.

Seeler.

LUTHER E. TROWBRIDGE.

GEO. W. WRIGHT, William W. Bailey, Willetta

Wright, W. H. Queener, Eulah Wright, and Joseph E.

Wright.

WILLIAM E. CARTER, Frank Carter, and William

H. Prentice.

ARTHUR L. GOLDER, George W. Trefren, and

Lewis J. Trefren.

ELMER L. HANCOCK, Edwin S. Day, Anna M.
Day, Bryant J. Day, Cecil L. Day, Edwin M. Day,

Ira C. Day, Martin Barich, John Mills Day, L. Ellen
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Day, Hannah Mosher, James E. Ogborn, George B.

Evans, Charles H. Vanstone, Geo. D. Burr, AHce M.

Burr, Frank L. Fielstad, John L. Casperon, Leonard

J. Stuart, Annie L. Stuart, Robt. P. Sheridan, Archi-

bald A. King, Mary P. Meyerkamp, G. Walter Meyer-

kamp. Homer L. Bull, Bertha A. Brewer, Merton E.

Brewer, B. Frank Brewer, Mrs. J. F. Brewer, Harriet

Brewer, Wm. Pope, Adora B. Brewer, Amos Pog-

gensee, Robt. J. Armstrong, Maud ]M. Ulin, John W.
Brewer, Jennie M. Brewer, Fred E. Snedecor, Arthur

Wonsetler, Charles B. Hamlet, Carl Griesinger, E. W.
Hyde, William H. Fuesz, H. H. Kastler, Frank J.

Butler, J. W. Emmert, Donald Urquhart, Joseph W.
Shield, J. P. Schroeder, P. Chr. Lorentzen, Anton

Schumacher, John Anderson, August E. Peterson,

B. Krakenberger, J. R. Ferguson, Fred E. Ferguson,

George H. Wright, Mary H. Wright, Ida M.

Bryan, Margaret M. Bourn, Dora I. Rodgers, J. D.

McDermott, Charles H. Bourn, M. J. Flaherty, Lloyd

P. Ranous, Charles Simenstad, J. E. Engstrom, B. F.

Millard, Brorjohn Cederwall, Peter Jackson, James F.

McNeal, R. M. Butterfield, H. Buseman, William E.

Miner, Ralph D. Vernon, D. C. Wisner, John T.

Smith, Carl O. Sundquist, John Carlson, Joseph Hil-

ton, Alice A. Hilton, Edwin T. Prj^ William Simpson,

Gus Miller, Horton D. Holcomb, Martin Harter, Louis

C. Jorgensen, Annie Vance, Bemish Tupper Vance, J.

O. Triplet, J. H. Lj^ons, James J. Clark, Sven Waifrid

Svenson, Thomas Flaherty, Amelia R. Douglas, Frank

A. Meagher, Maude I. Smith, Lewis Grier, William F.
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Grier, Anders Peder Anderson, William F. Brotherton,

Josephine De Musiel, Leonora Krakenberger, Agnes

Krakenberger, Lille Musiel, John Musiel, A. O. Bjerki,

Victor N. Thorn, Christina Linden, Emma C. Thoren,

Gust Linden, W. L. Abbott, C. A. Conlee, John Kienst,

Nels Anderson, H. Wilms, C. A. Horst, Chester A.

Allen, W. D. McKenney, A. Anderson, Elizabeth

Lynch, Geo. C. Fisher, Julius E. Ulrich, C. Weidler, S.

D. Slentz, F. E. Pellett, P. P. Lee, F. A. Wheaton,

Winnfred Daily, Blanche S. Johnson, W. H. Johnson,

Inez E. Pellett, J. H. Henderson, G. A. Milton, Debba

E. McDermott, and Lucius P. Ranous.

ROBERT AISTROP, Herb Palmer, Clara L. Pal-

mer, Tina Palmer, P. L. Palmer, Walter Anderson,

Lewis Johanson, Edwin Rice, W. C. Rhude, and Frank

A. Durrah.

WILLIAM McLEOD, Charles O. Anderson, John B.

McLeod, John L. Morgan, A. N. Sarjent, J. W. Sar-

jent, Fred A. Sarjent, Travis Martin, J. W. McDon-

ald, E. J. Pearl, Robert C. Martin, Susan Martin, Ger-

tie Martin, Susie Martin, B. S. Martin, S. L. Overton,

L. Overton, H. A. Foley, D. O. Cross, and R. C. Foley.

B. W. NUNNALLY, William Weist, John Weist,

Francis Weist, Geo. E. Walling, W. D. Sappington,

Edward E. Stucker, and O. N. Cranor.

PAUL C. L'AMOREAUX, Albert E. Barkman,

Clyde M. Adair, Carrie M. Wicker, Julia S. Skilton,

Edward H. White, Olive Maguire, Coleman S. Everett,
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Isadore Whiteson, Harry Hamill, John C. Hamill,

Julia R. Fox, Henry W. McFarlane, Fred G. Merrill,

Edward Robertson Abbott, Manning D. L'Amoreaux,

Agnes G. Stewart, Ida M. Pahlman, and Rose L'Amor-

eaux.

JOHN F. FOWLER, Fred B. Hussey, L. L. Scott,

Geo. W. Scott, L. D. Beary, Glen W. Armour, W. J.

Sweet, T. J. McMullen, Geo. S. Lindsay, L. F. Jones,

A. Noble, H. N. Noble, H. C. Jones, A. A. Noble,

Bertha V. Scott, Gertrude J. McMullen, Emeline S.

Phelps, Jas. K. Phelps, Margaret B. Hallowell, C. W.
Chapman, Orlando S. Phelps, Robert D. Shutt, Thos.

J. Lillis, J. L. Wadsworth, Jessie P. Coffin, Vestel P.

Coffin, R. W. Purdum, Lena A. Ingram, H. L. In-

gram, Belle Peck, Flow McLeod, Sara Ingram, E. H.

McKibbon, J. C. Perry, M. LeRoy White, Minnie M.

Halliday, Margaret White, A. LaMare, J. J. Kobetich,

John Alderson, Chris Knudsen, S. T. Farr, Chas. Car-

lyle, Clyde A. Gates, Henry Olmstead, B. Lindahl,

Wm. O. Foote, Geo. Schlosser, John R. Read, A. O.

Nenson, O. Erickson, Frank L. Draper, T. L. Draper,

John Adamson, Leonard Anderson, A. M. Frankfurt,

M. S. Langdon, John Olson, John Hedberg, Jas. De
Rose, J. Frank LaRoe, Fanny M. LaRoe, Albert O.

Skotterud, C. Wallgren, Emma C. Phelps, Arthur Ij.

Dewey, H. H. Keith, C. Tuttle, H. A. Fisher, Lena

M. Storla, A. Johnson, Cora E. Ferrel, Van R. Ferrel,

Thos. C. Coffin, Geo. Harrison, Fred C. Smith, Walter

Hatcher, O. W. Peterson, John Forsberg, Dan'l M.
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Smith, S. J. Morris, I. J. Edwards, Andrew Lindstrom,

A. A. Johnson, I. Carpenter, T. A. McCormick, John

C. Farley, John Fitzgerald, Wm. H. French, Geo. L.

Scarlett, Michael Fitzgerald, Nils P. Lindgren, Hokan

Lundgren, Emma E. Lundgren, Anna E. Lundgren,

E. R. Redlich, Ida S. Bell, Milton S. Parrott, John

Smedlund, F. E. French, Mary E. Wadsworth, Oscar

Sandstrom, Frances A. Short, Albert F. Reed, Lewis

E. Handley, William F. Hallowell, Beverly W. Coiner,

Anna Erickson, M. H. Woolsey, Sr., E. G. Wollum,

Annie Lemon, Martha J. Chapman, Robert Carlson,

and Minnette Johnson.

L. C. KEYLON, E. E. Keylon, C. S. Staats, E. J.

Staats, Rodney C. White, Ida A. White, Grant Nixon,

Adolphs Gaunt, and Anton Carlson.

R. E. CAMERON, Everett B. Coffin, Ansel B. Hill,

Arthur D. Bird, Elizabeth Robinson, W. J. H. Best,

Frank J. Clements, Peter H. Ludwig, Hugh Mair,

Anna M. Chase, D. H. Smith, Sarah J. Smith, Mary

E. Ludwig, W. J. Hodder, W. B. Heffron, E. E.

Christman, James E. Phillips, D. J. O'Connor, Thomas

R. Williams, Zula D. Bird, William E. Donohue, James

S. Chase, P. T, O'Connor, J. W. Braman, Julius J.

Gregat, D. D. Whitcomb, L. F. Hatter, Gertrude Mae
Schneider, Marcellus L. Whitcomb, Gilbert Thorson,

Fred Schneider, Jas. W. Curtis, Virgil W. Creech,

Bertha Josephine Howe, James L. Hoadley, James

O'Sullivan, Essie P. Mitchell, J. Y. Mitchell, Albert F.

Hopstein, R. H. Holbrook, Edgar H. Blair, R. H.
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Wilhermsdorfer, Wm. H. Finck, J. T. Hatter, Wm.
Curtis, J. A. Schoenberger, Kity V. Hogan, W. H.

Hogan, Aaron L. Beers, John C. Kech, Estella A.

Beers, Libbie D. Hagler, H. W. McFate, Henry R.

Hale, Vincent J. McDermott, John M. Jackson, An-

drew M. Thomas, B. Calling, Robert Dudgeon, Mabell

F. May, Walter JNIay, Lewis C. Hall, H. A. French,

Henry C. Hill, C. C. Cease, Felix A. Rogers, Herman
Meyer, Ray McFee, Mary A. Day, Anna E. Loupman,

Francis O. Whealon, Bertha May Carr, John Mogus,

Chester Kirkpatrick, Chas. Skuhra, F. E. Hammond,

D. C. Hall, E. M. Bronillette, M. A. Sprague, J. F.

Treen, J. E. Amling, Jennie Rosencrans, Dorotha C.

Kech, Preston H. Carr, and John A. Miller.

CHARLES W. VARNUM, Elizabeth M. Edwards,

Thomas F. Hartzel, Madge Bartholomew, Daisy Lebo,

Mary E. Black, Arthur J. Pate, Flora E. King, How-
ard S. Robertson, W. E. Bowdon, Frank B. Mauzer,

F. H. Southerland, M. B. Carpenter, H. E. Gould, J.

N. Husted, Magdalene Haycox, Samuel Haycox,

Louise Rommel, R. W. Edwards, Robert James, Clare

M. James, Albert Trego, Leta G. Trego, Harry Hurl-

but, Hally E. Hurlbut, Charles E. Pate, Benjamin

Bowles, Jesse Bowles, Peter J. Oleson, Frances R.

Hopper, Miller E. Preston, Willis G. Mudd, A. C.

Spencer, Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, and Adeline James.

NICHOLAS HERRMAN, Robert Kruse, George

W. Sepham, F. E. Gige, Emma Case, Celia Zaugg,
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George F. Bjooks, Harriett Poll, Marj^ S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John Subert, F.

K. Kamp, James McHugh, C. B. Hurby, J. E. Ket-

chiim, G. A. Huntzicher, August Matz, Maud Stewart,

Fred G. Lundy, Charles F. Barnes, F. A. Hildebrand,

Henry A. Balles, J. P. Tiffault, Fred Bustrin, H. M.
Bustrin, Byron G. Hall, William O. Hall, Charles E.

Lennan, Hortence B. Lennan, P. G. Larson, William

Hoeck, and Henry Hoeck.

EDWIN F. ANDERSON, Emma K. Barr, Mabel

A. Barr, John Boeck, Wardel Boeck, G. V. Booth,

Anna B. Booth, Joseph W. Brady, William A. Boze,

Eric Q. Brannard, John Charles Brodie, George Brunt,

J. R. Buck, George A. Buck, Thomas Butler, F. M.

Bybee Herbert W. Calkins, Ben W. Calkins, N. W.
Calkins, Nellie B. Calkins, Etta S. Claar, M. H. Coffin,

Edna Coffin, Mark Coffin, Mar>^ A. Coffin, Elza

Davis, George J. Davis, Thea Falk, John C. Filer, Mary
G. Filer, Frank C. Irons, Jacob H. Keefer, R. D.

Leach, Lillian E. Leach, Andrew C. Leach, Amelia

Lind, M. E. Longfellow, W. L. McCashn, Ira L. Ma-
comber, Harry J. Marcus, Elias D. Marquand. D. G.

Martin, Helen Martin, Frank J. Miller, George Miller,

George W. Mills, Fred Mosely, Althea Munroe, Orr

W. Noble, William S. Northmp, David R. Page, C. M.
Paxton, Helen A. Payne, Helen A. Paine, Alice J.

Pelot, Henry Rasmussen, Elmer Rasmussen, Irene K.

Rodgers, Napoleon B. Rodgers, William D. Rogers,

Frank O. Schramm, A. J. Seckner, Gertrude Seckner,
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George E. Smith, Dallas W. Spangler, D. W. Stain-

brook, Anna Steensland, Frank R. Storm, Norbert H.

Storm, L. B. Taylor, Joseph Thompson, C. H. West,

J. Ernest White, Daniel A. Wisecup, Etta S. Clarr,

Marg G. Filer, Guy E. Winzer, and Montello Gray.

FRED J. GOULD, Beverly B. Deems, George Daniel,

W. H. Harris, John D. Sullivan, Daniel S. Green,

Adolph O. Keller, Peter Houpt, Lillian M. Hanley,

Tobias S. Miller, Ezra H. Stafford, Peter T. Barrett,

William A. McAtee, Joseph V. Barrett, George B.

Reynolds, Massey Wilson, Henry Schurmann, Edwin

B. Schurmann, Adolph G. Enderle, Flora A. Bran-

stetter, William D. Burhans, Jacob J. Koenigsmark,

Florence E. Stafford, Fannie A. Stafford, Edwin M.

Stafford, Justus H. Hohl, Louis J. Bechtold, John C.

Greulich, A. M. Scheel, Effie Grace Sumney, Herman

C. Kralemann, J. W. Vandolah, Ward D. Flinn,

Joseph A. Stewart, C. W. Cooper, Hoxie Cooper, Roxie

Cooper, Flora Beardsley, Raymond M. Beardsley,

James A. Owens, Clinton S. Braden, S. JNI. Braden,

Sears Lehmann, Garfield J. Tansing, L. G. Davis, Rob-

ert J. Hood, Robert Rives, J. B. Leemon, Helen H.

Dearborn, W. B. Dearborn, W. E. Dearborn, David

O'Neal, Leonard P. Lockwood, George K. Boyd, Frank

J. Smith, Estella J. Smith, John D. LaCroix, Benjamin

F. Wheeler, F. A. Gooch, Mrs. M. O. Woodruff,

Charles P. Howland, James Lacy, A. L. Gibbs, Paul

Vinyard, William H. Lockwood, Allen W. Thomas, and

E. G. Bentley.
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ABRAM B. HORXER, Isaac N. Seaman, William

John JSIcXabb, Henry J. Hagen, Elizabeth Horner,

Edna INIay Walcott, Abram B. Knowlson, Wheaton A.

Valleau, Sarah E. Horner, ^lary Knowlson, John W.
Horner, Joseph Horner, James M. Beason, Charles E.

JNIiller, Herbert P. Blanchard, Frank E. Walcott, Myla

C. Blanchard, INIaude H. Walcott, Charles M. Green-

way, Isaac M. Miller, Jenette Rooks, John J. Rooks,

George E. Hobe, Frederick A. Cassidy, Joseph Horner,

Jr., Robert C. Wandel, Kryn Van Hof, H. Glen Rey-

nolds, William Donker, John Thwaites, Charles N.

Gray, Edward H. Christ, Ray B. McGee, Madge M.

Miller, Charles F. Aupperle, Richard R. Bean, Charles

S. Bullen, Veva B. Aupperle, Laura G. Brimmer, Her-

mine Krekel, Henry G. Krekel, Anna E. Frey, Charles

H. Putnam, Herbert P. Belknap, Albert A. Frey,

Henry Arthur Bean, John McNabb, Mary McNabb,

Isabelle McNabb, Schuyler C. Graves, William Mont-

gomery, George King, John King, Henry J. Danhof,

Leroy W. Streeter, Peter J. Danhof, Emile W. Dan-

hof, Nicholas D. Vyn, Arend D. Vyn, John J. Danhof,

Lawrence H. Vanden Berg, JNIary D. Mercer, Wyllis

S. Walkley, William De Klein, James J. Danhof,

James D. Danhof, John J. Bolt, Edward P. Kinkema,

Cornelius Kuyper, Art Van Arendonk, William Ver-

duin, James Friar, Fred H. Emer}', Bertha Walvoord

Kuyper, Albert Rj^sdorp, George Edward, William B.

Collins, Teunis W. Muilenberg, Abram Klerk, Iman

Wisse, Lafayette Skinner, Harry A. Reynolds, Charles

W. Greenway, and William Thwaites.
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GEORGE B. BOTHWELL, A. M. Gordon, J.

Hoffman, D. J. Murray, John W. Saunders, Samuel T.

jSoothe, Ernest C. W. Kuhlmann, Dr. J. F. Presnell, Dr.

Edward L. Milligan, Selwyn John Barclay, Charles R.

Campbell, William L. Gregson, William Purdy Ander-

son, H. Leonard Storms, Albert W. Storms, Walter S.

Reynolds, William Holt, George M. Atwell, J. W. Wil-

cox, S. W. Wilcox, Henry Stemper, Minnie J. Arthur,

Charles H. Kern, George Lockie, Eleanor F. Fay, R.

L. Owen, C. E. Allshouse, Frank E. Mayer, Irwing R.

Rehm, M. H. Beckley, Winiam E. Rhodes, Barton T.

Clifford, C. W. McBride, John Ayers, Charles Silver-

son, George C. Adams, Herbert A. Lightbody, Joseph

B. Taylor, Hon. Frederick I. Rucker, Gilbert Monforte,

Herman T. Elder, Wm. H. Dreyer, Wm. M. Dreyer,

P. J. Soucy, Louis E. Keil, Louis Rosen, Hiram Imbo-

den, William S. Suttle, George Rehm, David T. Mar-

tyn, Frances A. Holt, Edward Harrigan, Edmund V.

Montgomery, Maiy V. Kent, George H. Lund, Max
Lau, Marshall Frank Barrett, Marshall J. P. Barrett,

Fred M. Glennon, M. E. Reid, William Peterson,

George Heartlin, Michael O'Rourke, R. J. Innis, Henry

W. Priep, Sherman M. Goble, Leslie L. O'Brien, E. M.

Pike, Theodore A. Stoelzle, Ralph B. Kyle, John M.

Kreider, Ernest W. A. Rowles, Ernst W. A. Bowles,

Thomas Martin, C. P. Shepherd, L. S. Holderman,

William P. Button, Charles L. Lind, Charles P. Lind,

John C. Pritchard, Edwin Winter, F. J. Link, N. G.

Vanderlinde, G. W. McFarland, Frank L. Tolman,

Katherine A. Tolman, Wesley Norris, Daniel B. Little-
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field, H. A. Stafford, Carl Otto Bauth, Carl OttoBanth,

Thomas C. Ryan, Urbane B. Kletzing, Urbane B.

Klotzing, Charles Bolbach, William Grant Ives, George

A. Van Dyke, Isaac M. Sowers, Walter V. Fuller, Chff

R. Cook, Alfred W. Beck, Sam T. White, Frank Kim-

ball, Annie Allan Anderson, Robert A. Tierney, Lenora

J. Bothwell, Estelle Bothwell, Mary Bothwell Saun-

ders, Lewis C. Garrigus, Charles Edwin Rollins, Frank

S. Pagin, William H. Babcock, Stanley H. Barrows,

Arch O. Burdick, Clara Barrows, Wayne G. Barrows,

Mrs. F. L. Barrows, Edward J. Petteys, William Ger-

nand, Mrs. ilnna G. Bauth, Mrs. Anna G. Banth,

Grace Cook Jones, Grace Dook Jones, Mrs. Jennie R.

Weeks, Mrs. Jennis R. Weeks, William A. Fryer, Gen-

eve C. Fryer, Jane B. Tannler, Josef Tannler, Eugene

M. Barnhoft, Charles A. Hathaway, Alice Mabel Lane,

Charles Lane, Mabel K. Backensto, J. W. Travers,

and Leota Travers.

HERVEY L. KEYES, Chester H. Thomson, Ches-

ter H. Thomson, Lynn S. Carter, Byron D. West,

George W. Jackson, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James A. Rox-

burgh, James A. Rosburgh, Walter J. Hills, Leo A.

Caro, Homer F. Van Drezer, Christopher M. Kelly,

Samuel B. Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Vandenberg,

Anna H. Tromper, Anna II. Trompen, John N. Trom-

per, John N. Trompen, Joe Van Arendonk, Ira Lub-

bers, Reinier Van Soest, Reimer Van Soest, E. J.
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Hyink, Henry Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Boer, John De Haan, William

Bommelje, Benjamin Hoffman, Peter Bogema, John

Bosker, Jacob P. Bosker, Edward C. Smith, John W.
Huenink, John H. Huenink, Bertha Moe Seaver, and

Elmer E. Ruslink, and Elmer H. Ruslink.

MARVIX P. ALFORD, George W. Hathaway,

Samuel H. Kirby, Nelson G. Summerfield, Leon L.

Loehr, Edward B. Witwer, Washington Eben Cook,

William Henry Lerch, Bertha Minnie Johnson, John

R. Robertson, Winslow R. Parsons, Lenore Bowyer

Veirs, Paul E. Zimmerman, Frank D. Wilson, Edgar

D. Mohn, James Callans, Jr., Carl Theodore Anderson,

John H. Schacht, Max Sklovsky, L. A. Paradise, Louis

Rosenstein, Edward A. Munn, Royal B. Munn, George

Warren Phillips, John Valentine Weber, G. F. Bixby,

John Earl Letts, Frederick W. Weston, Frank B.

Kehoe, G. S. Vanderlinde, G. Wakefield, Cora Behrens,

Adeline S. A. Schaefer, Oscar Neiderecker, Otto Nei-

derecker, Minnie Kuebler, H. T. Bechold, F. A. Louis,

S. E. McGeehen, J. G. Mesek, Christina Pries, A. M.

Mitchem, C. E. Mitchem, Max. Hueschkel, John Wa-
terous, E. H. Wirtschoreck, Helen H. Schaefer, Adolph

Lund, F. E. Werveke, James Quirk, Geo. J. Lyon,

George A. Hinterleitner, Jessie B. Davis, C. W. Fer-

guson, F. A. Morgan, Simeon Smith, Robert F. Glosup,

A. L. Flude, S. F. Beech, W. H. Maclean, J. W. Pitt,

Willis H. Simpson, C. A. Luckey, Lillian L. Simpson,

Catherine S. Lau, Max Lau, J. C. Spain, W. O. Mar-
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tin, George Martin, Howard M. Luckey, H. W. Perce,

Frances A. Hinterleiter, W. A. Fisher, Harry Leser,

Katherine M. Harrold, Eugene Dial, J. W. Hayes,

Mrs. W. A. Naylor, C. A. Edwards, R. F. Babcock, A.

F. Larson, J. A. Torstensen, Olaf Finber, Anna H.

Carson, C. E. Carson, Agnes Anderson, Thomas Bry-

ant, F. P. JNIcGinn, E. E. McGinn, F. C. Hollister,

Isaac Blair, Jennie I. Blair, Mrs. H. Spain, G. A. Mur-

rell, W. Wolfarth, Octavia Strand, K. E. Forbes, H.

F. Ericksen, J. H. Perkinson, Mary A. Harris, David

Whittaker, A. C. Eschweiler, D. C. Whittaker, Cora R.

Jackson, Ira S. Leland, John Van Roo, Franz C. Esch-

weiler, Ida C. Eschweiler, Carl J. Kindt, H. N. Jackson,

Veene C. Miller, Samuel Walwig, James D. Shaw, W.

F. Schanen, N. L. Baker, G. A. Hildreth, Murray M.

Hunter, Emily C. Hunter, Adolph H. Meyer, Anna

Meyer McGee, S. G. Chase, Anna M. Leland, R. C.

Abraham, Fred C. Mitchell, W. S. Freeman, Geo. L.

Hess, Reno S. Douglas, D. E. McCracken, W. E.

Coats, M. S. Kuhns, E. W. Burehard, Helen D. Web-

ber, Edward E. Webber, W. H. Riddiford, C. H. Pur-

chall, F. H. Cromlie, George Riddiford, Adolph J.

Schmitz, E. L. Clasen, G. S. Knott, F. J. Oesterle, J.

G. Buetler, Benard Bradley, W. G. Glover, G. H.

Blettner, J. C. Plowman, C. W. Hayes, L. F. Thiets,

F. A. Brown, Edwin Sargent, A. B. Corbin, John

Lamb, M. R. McCauly, A. H. Schuett, Carl J. Neilsen

Leopold Hammel, C. J. Thornton, Parker T. Trow-

bridge, J. P. Enright, B. W. Stone, G. C. De Swarte,

W. S. Battis, T. C. Coltman, Harriet H. Allport, W.
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C. Shurtleff, W. S. Round, W. M. Round, T. H. Phil-

pot, F. M. Hemmerling, S. B. Phillips, S. R. Ferguson,

C. W. Knickerbocker, S. C. Sadler, S. M. Willmer, G.

S. Thompson, C. J. Robley, L. E. Jochem, E. J.

Tochem, Johanna Jochem, A. L. Jochem, O. J. Hurth,

Nora Hurth, W. S. Young, R. R. Orb, Anna B. Kel-

logg, W. S. Sadler, A. N. Todd, Fred Eckerman, H.

W. Horder, Annita Innis, W. H. Bosherding, W. H.

Mandeville, M. W. Westfied, F. Y. Hauck, B. G. Wil-

son, W. J. Brown, S. W. Phillips, V. A. Moore, J. H.

Avid, H. A. McGee, S. W. Cressy, A. S. Johnson,

Frederick Noble, G. M. Coffman, C. C. Coffman, J. W.
Fisher, Agnes T. O'Connor, Hariy T. O'Connor, Janet

B. Mackie, J. W. Sherman, H. P. Schuyler, E. W. Mc-

Daniel, John Devine, C. E. Chadsey, Walter Dubree,

C. C. Peairs, B. A. Lomas, Robert Coltman, Olive H.

Honaker, Alfred C. Draper, Hesekiah W. Potter, Ger-

ald Daniher, James L. O'Connor, William Cox, John

Johnson, Louisa Wood Edwards, Mrs. Helena Kranz,

Dr. J. C. King, Adam W. Biebesheimer, Clara F.

Ennis, Callistus S. Ennis, Daniel M. Hannon, Watson

M. O'Connor, Charles T. Gilbert, Leonard Goodwin,

John Debbink, Mary Debbink, John W. Costello, Eli-

zabeth Blake, ^Irs. Emma Smith, Miss Ida May Tur-

ner, Helen Turner, Bessie Turner, W. A. Beatty, Theo.

W. Gerken, Arthur E. Bickwell, C. H. H. Murphy,

C. J. H. Murphy, E. F. Lewis, Abraham Wild, James

Jensen, George Wilkin, Charles R. Hubbell, Dr. E.

W. Ragsdale, Adelbert Loss Lowell, Arthur J. Cook,

Elizabeth L. Corrin, John Zegers, William Zegers,
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Frank Wallace, Fred Falch, Charles Faleh, F. K. Ed-

gerton, Mae R. Edgerton, Peter Noteboom, Hubert

Noteboom, D. D. Edwards, Josephine S. Griswold,

James Innis, Charles Innes, Henry N. Kistner, Noah

Deitrich, W. van der Werf, James A. Wallace, Henry

J. Mueller, Justus Kaufmann, Fannie E. De Lane,

Harvey H. Beaumont, Jessie V. Bartlett, Frank E.

Forbes, Frank D. Fowler, Walter Lewis Bates, Louis

Earle Eraser, Nellie E. Martin, Hiram C. Root, Robert

F. Mueller, John H. Drury, J. D. Johnson, Donald C.

Barber.

ALBERT BOZARTH, Mrs. N. P. Packard, Bert R.

Howard, Harry Kidd, Wm. Robinson, Wm. Bobinson,

Mary E. White, Albert Nothstein, G. M. WiUison, A.

E. White, Samuel E. Fradenburg, J. H. Busing, John

A. Slack, Thomas C. Buckingham, E. P. Rawson, Ada

M. Estee, Bert Bradner, Bert Brandner, O. M. Har-

rington, Gust Asleson, F. J. Clark, Lulu M. Estee,

Wm. M. Christilaw, Claus Bloom, J. E. Brewer, Mrs.

Nellie Billings, D. W. Billings, M. Anderson, Mr. F.

Anderson, J. W. Clarke, Mrs. Inez Asleson, Mrs. Inez

Ashson, C. E. Mackay, Lizzie Sinclair, Wm. R. Neu-

man, B. R. Penny, Edwin Dow, Louis Vallier, Harry

Marr, Laurel M. Gilkey, A. W. Westlund, Andrew F.

Drexel, Nannie S. Rogers, T. F. Harris, Clarence D.

Corbett, H. C. McPherson, Clara B. Hussy, Belle

Merritt, John C. Killian, Anton Siegle, Wilson Tib-

betts, Fred C. Trace, Chas. W. Barnes, Fred C. Trace,

S. E. Reiter, A. E. Reiter, Walter H. Burr, Geo. Earl
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Tolman, Henry Schoele, Henry Schoeler, Austin El-

mer Crandell, Christopher N. Cornelius, H. F. Jack-

son, Pearl F. Thornhill, G. D. Brooks, Mrs. Lydia Cor-

nelius, Mrs. G. Grunder, Thomas S. Ellis, E. J. Adams,

A. J. Adams, Noah Albert Miller, Freeman Grant

Blakely, Andrew Lee, Elnora Green, Mrs. Nellie

Green, Einar Johnson, C. H. Hellyer, Frank M. Ross,

J. M. Moyer, J. H. Mover, Adrian Howard, Martha A.

Gragg, G. H. Hummel, Alex Reynolds, Owen C.

Tracy, George B. Conaway, George B. Conway, P. J.

Murphy, John C. Siegle, Wm. J. Beihl, D. B. Heilig,

Hector Coolsaet, John T. Christian, Mrs. Anna Heilig,

R. F. Weirr, E. F. Langton, Henry Day, Jr., John

Coleman, Mrs. E. R. Jones, Dave Mannasan, Dave

Mannansan, Henry A. Tomhave, Alonzo Wood, George

Goefferd, Peter Henningsen, W. J. Sitton, O. J. Karbo,

Dell Smith, A. R. Staley, H. W. White, J. W. Murphy,

John T. Sinclair, Henry Hart, Harvey G. Clark, Ralph

R. Walker, Margaret E. Bacher, Franklin H. Bacher,

John T. Ray, J. D. Reichert, John Boardman, Hanry
K. Neumann, John P. Hoist, Adolph Schumacher,

Henry D. Meyer, Henry M. Schmidt, Arthur C. Mer-

rill, Carl Nelson, Dora Healy, C. E. Hoeberg, Florence

G. Ollar, Jorgen J. Finmand, John Naverdol, Hans T.

Engoe, Lous Hansen, Theodore Anderson, J. P. W.
Anderson, Florence O. Foltz, Edith L. Foltz, George

J. Haas, Mabel D. Merrill, Luthera A. Healy, Arthur

Johnson, James J. Conrad, Eline S. Nelson, W. B.

Goss, J. O. Johnson, H. J. Harper, Francis Karney,

Mr. H. S. Pierce, Andrew Thorgerson, J. C. Ward,
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Everett L. Smith, Frank Pakiser, Mary A. Golob,

Joseph Ziegan, Frank P. Rathbone, Emily D. Rath-

bone, Albert Swanson, Edward S. Osborne, Mattie E.

White, Jacob Siskar, Joseph Siskar, Fred Miller, John

Larsell, Otto Lorenz, Joseph H. Ruddock, A. M. Drum,

R. E. Vaughn, Joseph Cassidy, Vina M. Segerkrantz,

Ethel M. Thornhill, William Christenson, Mary L.

Christenson, Daniel N. Brown, William Heitmann, W.
R. Flynn, J. Andrews, A. Andrews, Nellie Seblish,

Nellie Seblist, Harry G. Seblish, Harry G. Seblist,

Harry Andrews, Charles F. Nelson, Shirley M. Ban-

than, Shirley M. Bantham, J. Andrews, Jr., Sam Bul-

latt, R. T. Weirr, R. F. Weirr, Mary A. Nelson, Isaac

Robert Gildea, Mrs. Clara L. Smith, John Johnson, J.

T. Kepple, A. Garton, Sophia Johnson, F. C. Mills, P.

N. Bourdon, F. W. Heide, G. E. Steelman, Frank

Steelman, F. I. Payne, John Felix Nissley, W. P. Mil-

ler, W. R. Newman, William C. Metzger, Enoch A.

Barker, Katherine ^Millard, Annie M. Daly, Rose M.

Daly, George M. Strode, Ernest C. Beihl, Richard

Greenwood, T. E. Olson, Matthew S. Jordan, Edward

Dahlke, Edward Dahkle, Jos. T. Kaelin, G. Grunder,

Mrs. Jessie Klinskey, Fred Klinskey, George Sinclair,

E. Workman, C. M. Nelson, Kort Johnson, Henriette

Rahrmann, T. W. Ashby, J. H. Johnson, J. S. Green,

Andrew N. Mikkelsen, Frances E. Alford, James N.

Kidd, Bertha Norcross, James Carroll, Ben Vander-

kniter, Frank Albert, Anna Augusta Nelson, Ann M.

Karney, Mrs. N. Stegin, R. E. Whitcomb, J. A. Spring-

ston, Mary J. Skidmore, Lucy Springston, B. Stegin,
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Miss Susan Skidmore, H. J. Chapman, John W. Skid-

more, H. C. Wilson, Geo. W. Skidmore, C. W. Hoyt,

Etta M. Gillette, John Vanderkinter, G. M. Fiske, Carl

Belohlav, Carl Belohlar, Orland M. Gillette, P. L.

West, Walter Cramer, John Stenger, M. B. Case, G.

H. Unger, W. F. Zeck, John Brandt, A. W. Ball, R.

M. Taylor, Edith E. Hurly, Marrie H. Smith, W. S.

Gasaway, Edna Spencer Shade, Walter Matthews, Nye
N. Rambo, J. N. Prutzman, Charles E. Shade, Casper

Sossong, Diedrich G. Logeman, Philip J. Dielman,

Stephen T. Stiiver, J. C. Wheeler, Joseph Bossi, M. E.

Ball, Alfred Nordland, J. E. Ball, Lottie Crampton, G.

W. Hart, D. A. Masterman, T. Hope, Fred Belohelan,

John F. ]Martyer, Geo. L. Viscoute, Lillie Skidmore, H.

A. Shaw, Parker Adams, Charles C. Ray, Joseph Crone,

Mrs. M. J. Hewitt, A. F. Davis, Florence A. Brock, J.

J. Foltz, C. E. Whiting, Chas. Putaturo, W. C. Hen-

drickson. Nelson R. Kyser, Philip Amo Ruso, Richard

Hoard, Hans T. Hoff, Chas. Putaturo, Laura Dillor,

William D. Birks, Perry Smith, Charles Johnson, Ches-

ter C. Foreman, Edward W. Soar, Herman Schroeder,

Rhoderick D. Lytic, S. R. James, W. H. Dillon, Daisy

B. Daly, Lissie Phelps, Theodore Hoff, Frank C. Daly,

Wm. H. Sullivan, M. J. Sullivan, Robert A. Hutchi-

son, J. W. Beckley, Otillie A. Beckley, Charles K. Ben-

nie, Joseph W. Mitchell, Alice L. Carroll, Mary J.

Walker, Charles Leondor, Charles Londor, John E.

Daly, Belle Bozarth, Frank Goldynski, Ed Edner,

Catherine Harvey, Charles Daly, Amy Deacon, F. W.
G. Sutherland, Pearl Daly, J. Cranens, H. Gunderson,
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Miles D. Jameson, Grace Cone, Fred ^Voodhouse,

Emma L. ^ew-man, Emma L. Neuman, J. J. Hughes,

Mrs. N. A. Pillsbury, Nora A. Pillsbury, J. A. W.
Nelson, H. H. Pernoll, Daniel J. O'Shea, J. F. Quann,

Niels Peter Christensen, Ida M. Jamison, William P.

Courtney, Ernest R. Goldepp, Ernest G. Goldepp, Al-

ton B. O'Brien, R. H. Angel, Edna Smith, Alex Bosko,

Eugene C. Birke, Lula Dempsey, Thomas Pognos-

zewski, J. Birks, Roland H. Birks, Aron D. Winner,

William Nagle, Eugene Raisig, Lillian J. DeKeator,

Thomas Storey, Henr^*^ Harbeeks, Minnie Arnsburj^

W. E. Payne, Frank Closner, Charles E. Arnsbury,

Mabel E. Payne, Abe Davidson, Hugh A. Galbraith,

T. V. Dempsey, Tracy Newman, Henry M. Stanley,

Mary Allison, John G. Berg, Roswell G. Hibbard, Rol)-

ert Daly, Frank B. Sibley, Robert Shelly, Albert Bo-

zarth, Peter Stine, Nettie L. Robinson, Estella A. Rob-

inson, Allison Davis, Alice Kinney, William Engels,

Samantha J. Robinson, Albert A. Beihl, John C. Kinny,

S. Ford Robinson, Regina May Davis, R. G. Robinson,

Frank Federer, E. B. Federer, Joe Godlenski, Jr., Joe

Godlenski, Enga Matilda Lean, J. Edwin Fults, J. F.

Davis, Kinney D. Speer, H. C. Abbott, Ada V. More-

ley, William Waugaman, Raymond Phelps, M. L. Zim-

merman, Charles A. Bonnett, J. L. Shaffer, Frank L.

Sadler, William W. Reiter, I. W. Scherich, N. G. Sec-

ord, P. G. Phelps, Celia Trainer, Annie Trainer, Ber-

nard Trainor, Addie L. Grant, Fred Grant, E. J. Sidej^

George Treimer, Albert Bosma, E. A. Nordling, Eliza-

beth E. Zahn, Laurell Augusta, A. C. Hanson, J. D.
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Huntly, C. H. Cummings, E. G. Henkel, Carl S. John-

son, Charles H. Olney, Mrs. J. C. Whisker, J. C. Whis-

ker, A. M. Wilson, Max Hoffman, Arthur M. Enney,

Robert Wright, William Findley, Anselm Wolf, Rich-

ard Bennett, Louis Haase, H. E. McFall, G. C. See-

bart, Aron Johnson, J. R. Holliday, John L. Johnson,

Nels Haglund, Ole B. Hoven, William Dewar, William

Dewan, Thomas Willis, N. A. Colby, F. M. Howery,

Edward H. Fuller, Martin McDonough, Geo. Wagner,

Clarence E. Burgess, C. J. Johnson, John Engstrom,

Charles Kirkner, John Irving, Chester A. Cary, Thomas

Stephens, Gustaf Benson, J. A. Perrin, John Johnson,

John O. Helgerson, Juel B. Johnson, John Bryant, R.

A. Fults, Ole Opsal, Wm. E. Clark, Carl E. Anderson,

Ashmer Fulton, Lelli Opsal, Frank Sumption, Chris-

toph Konrad Reese, H. J. O'Donnell, Michael Brossart,

Ben Cisco, Bey G. Mease, B. Wolthius, Edwin Nicholi,

Olive Spencer Nicolai, Paul Wolthius, Bernard

McDermott, John A. Reils, Augustus C. Barry,

Phaon A. Seidell, N. P. Frandsen, Fred Lud-

wig, Eliza S. Minner, Elmer E. B. Todd, Sam-

uel Stewart, Fred B. Watke, Lester L. Nichols,

Lester Nichols, John M. Fixa, Mrs. F. B. Watke, Jose-

phine McDermott, John N. Westberg, S. E. Brown,

John G. Arthur, Anna McDermott, Carice J. Phelps,

James A. Davison, J. G. Phelps, C. E. Boatman, ISI.

R. McLane, M. R. JMcLean, William T. Markhus, Amy
Wilkinson, Orlando F. Trace, John R. Hayden,

Thomas Conroy, Lewis E. Bergman, A. F. McNamara,

E. T. Brough, Torwald T. Takerud, Ella C. Higgins,
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Ella C. Hi^genes, William Siegel, Edward Trainor,

A. R. Warner, Gust Anderson, Bruno Kippels, H. X.

Clarey, A. J. Warner, Edward Walline, Herman Kas-

person, Herman Keslperson, Fred Levitre, John Hage-

bak, Frank M. Wrabek, Oscar J. Thorssen, John F.

Wrabek, Eben C. Rast, Paul E. Miller, John Shep-

herd, Stella Wilkinson. ]Martin Conroy, Estine B. Dur-

dall, Harry B. Higgins, J. Johnston, Bernhard H. An-

derson, Mrs. Sina Takerud, John C. Engen, Mary ]M.

Miller, Katherine D. Cavanaugh, Harrison L. Hunt, G.

W. Robinson, W. H. Robinson, Victor ^lalen, Richard

F. Anderson, Joseph Ricker, Joseph Risher, Lewis

Still, George Xicholson, Thomas McClure, James

Wood, Perry Gearhart, Perr\' Geahart, J. W. Pratt,

Louisa ^IcDermott, O. W. Davis, Fred Bairstow, V.

V. Barnes, Gus D. Thomas, Percy James Clibborn,

Robert I. Austin, Robert J. Auston, W. Gordon Hate-

ly, Walter C. Hately, John C. Hately, John Tredwell,

Otto J. Volkman, Henry Rust Boomer, Woodbury S.

Agar, Horace G. Xewhall, William C. Powers. Otto A.

Sommer, Charles Berrall, A. B. Peterson, Delbert R.

Ingwerson, Chris E. Risser, John G. Appenzeller, J.

Thomas Merry. Hariy E. Eckles, Hyland E. Wilson,

William Buby, Wm. Ruby, George S. Law, Gilbert E.

McClelland, Charles J. Barnard, John S. McCullagh,

John Powell Thomas, Robert Powell Thomas, John O.

Helgeson. Ole B. Haven, John A. Xelson, James Het-

land, L. O. Ringdahl. ]Mat Kohler, Michael ^IcManus,

John Kuppe, Tanald T. Takerud. Victor Malm, B.

Wolthins, Paul Watkins, Annie Frainer, Celia Frainer,
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Laura Dillon, Thomas Pogroszewski, Chas. E. Arns-

bary, Minnie Amsbary, Robert Shelby, F. J. Quame,

Reinhold F. Weirr, Charles E. Shude, Mrs. J. Hewitt,

John F. ^Nlarzen, Geo. L. Viscomte, Walter Crane, J. O.

Pratt, J. L. Huntley, Horace J. Xewhall, Henry E.

Eckles, and Retta E. Bishard,

Interveners.

Oregon and California Railroad Company, Southern

Pacific Company and Stephen T. Gage, individually and

as trustee and Union Trust Company of Xew York

individually and as trustee, the defendants in the above

entitled cause ; and

JOHX L. SXYDER, Julius F. Prahl, Albert E.

Thompson, James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E. Williams,

Paul Birkenfeld, J. H. Lewis, Frances S. Wiser, W. E.

Anderson, Albert Arms, Joseph A. Maxwell, Isaac Mc-

Kay, J. R. Peterson, D. MacLafferty, Edgar MacLaf-

ferty, V. V. McAboy, George C. ]MacLafferty, George

Edgar MacLafferty, E. L. iNIacLafferty, B. X. Mac-

Lafferty, Enos M. Fluhrer, F. W. Floeter, and S.

Shryock, defendants, cross-complainants in the above

entitled cause, and

SIDXEY BEX SMITH, Orrin J. Lawrence, Robert

G. Balderree, Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Haudenschield, S. H.

Montgomery, W. A. Xoland, James C. O'Xeil, Alexan-

der Fauske, Francis Wiest, Cordelia ]Michael,
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John B. Wipst, Cyrus Wiest, John Wiest, Thomas

Manley Hill, Otto Nelson, Jasper L. Hewitt, B. L.

Porter, Frank Wells, C. P. Wells, I. H. Ingram, L.

G. Reeves, W. W. Wells, F. M. Rhoades, Roy W.
Minkler, and JNIarvin Martin, defendants, cross-com-

plainants in the above entitled cause, and

JOHN^H. HAGGETT, Charles W. Mead, William

Otterstrom, Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Freebing, William

Cain, R. T. Aldrich, and O. V. Hickman, defendants,

cross-complainants in the above entitled cause ; and

WILLIAM F. SLAUGHTER, and each and all of

the persons whose names are specifically set forth in the

above title to this cause, commencing with and including

the said William F. Slaughter, down to and including

Arthur Persinger, being all of the persons who, by leave

of court, filed their joint complaint in intervention in

this cause, on the 24th day of September, 1908, and who

are too numerous to specifically name again herein, inter-

veners in the above entitled cause ; and

EDWARD ,D. TOWNSEND, Louis G. English,

Ralph W. Core, and Edgar C. Holladay, interveners in

the above entitled cause; and

JOHN BURBEE, Marion Smith, Charles Burbee,

Oscar H. Sherman, and Charles Wiest, interveners in

the above entitled cause ; and
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MILO F. DENNIS, and Leopold H. Dietz, interven-

ers in the above entitled cause ; and

FRANK TERRACE, and each and all of the persons

whose names are specifically set forth in the above title

to this cause, commencing with and including the said

Frank Terrace, down to and including John Zoffi, being

all of the persons who, by leave of court, filed their joint

complaint in intervention in this cause on the 2nd day of

December, 1908, and who are too numerous to speci-

fically name again herein, interveners in the above enti-

tled cause ; and

CHARLES J. VANZILE, and each and aU of the

persons whose names are specifically set forth in the

above title to this cause, commencing with and including

the said Charles J. Vanzile, down to and including E. R.

Seeley, being all of the persons who, by leave of court,

filed their joint complaint in the intervention in this

cause on the 23rd day of December, 1908, and who are

too numerous to specifically name again herein, inter-

veners in the above entitled cause ; and

LUTHER E. TROWBRIDGE, intervener in the

above entitled cause; and

GEO. W. WRIGHT, William W. Bailey, Willetta

Wright, W. H. Queener, Eulah Wright, and Joseph E.

Wright, interveners in the above entitled cause; and

WILLIAM E. CARTER, Frank Carter, and Wil-

liam H. Prentice, interveners in the above entitled cause;

and
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ARTHUR L. COLDER, George W. Trefren and

Lewis J. Trefern, interveners in the above entitled cause

;

and

ELMER L. HANCOCK, and each and all of the per-

sons whose names are specifically set forth in the above

title to this cause; commencing with and including the

said Elmer L. Hancock, down to and including Lucius

P. Ranous, being all of the persons who, by leave of

court, filed their joint complaint in intervention in this

cause, on the 8th day of February, 1909, and who are too

numerous to specifically name again herein, interveners

in the above entitled cause ; and

ROBERT AISTROP, Herb Palmer, Clara L. Pal-

mer, Tina Palmer, P. L. Palmer, Walter Anderson,

Lewis Johanson, Edwin Rice, W. C. Rhude, and Frank

A. Durrah, interveners in the above entitled cause; and

WILLIAM McLEOD, Charles O. Anderson, John B.

McLeod, John L. Morgan, A. N. Sarjent, J. W. Sar-

jent, Fred A. Sarjent, Travis Martin, J. W. McDonald,

E. J. Pearl, Robert C. Martin, Susan Martin, Gertie

Martin, Susie Martin, B. S. Martin, S. L. Overton, L.

Overton, H. A. Foley, D. O. Cross, and R. C. Foley,

interveners in the above entitled cause; and

B. W. NUNNALLY, Wilham Weist, John Weist,

Francis Weist, Geo. E. Walling, W. D. Sappington,

Edward E. Stucker, and O. N. Cranor, interveners in

the above entitled cause ; and

PAUL C. L'AMOREAUX, Albert E. Barkman,
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Clyde M. Adair, Carrie M. Wicker, Julia S. Skilton,

Edward H. White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C. Hamill,

Julia R. Fox, Henry W. McFarlane, Fred G.

Merrill, Edward Robertson Abbot, Manning D.

L'Amoreaux, Agnes G. Stewart, Ida M. Pahlman,

and Rose L'Amoreaux, interveners in the above entitled

cause; and

JOHN F. FOWLER, Fred B. Hussey, L. L. Scott,

Eliza Scott, Geo. W. Scott, L. D. Beary, Glen W.
Armour, W. J. Sweet, T. J. McMullen, Geo. S. Lind-

sey, L. F. Jones, A. Noble, H. N. Noble, H. C. Jones,

A. A. Noble, Bertha V. Scott, Gertrude J. McMullen,

Emeline S. Phelps, Jas. K. Phelps, Margaret B. Hal-

lowell, C. W. Chapman, Orlando S. Phelps, Robert D.

Shutt, Thos. J. Lillis, J. L. Wadsworth, Jessie P. Cof-

fin, Vestel P. Coffin, R. W. Purdum, Lena A. Ingram,

H. L. Ingram, Belle Peck, Floy McLeod, Sara In-

gram, E. H. McKibbon, J. C. Perry, M. LeRoy White,

Minnie M. Halliday, Margaret White, A. LaMare, J.

J. Kobetich, John Alderson, Chris Knudsen, S. T. Farr,

Chas. Carlyle, Clyde A. Gates, Henry Olmstead, B.

Lindahl, Wm. O. Foote, Geo. Schlosser, John R. Read,

A. O. Nelson, O. Erickson, T. L. Draper, Frank L.

Draper, John Adamson, Leonard Anderson, A. M.
Frankfurt, M. S. Langdon, John Olson, John Hedberg,

Jas. DeRose, J. Frank LaRoe, Fanny M. LaRoe, Al-

bert O. Skottemd, C. Wallgren, Emma C. Phelps,

Arthur L. Dewey, H. H. Keith, C. Tuttle, H. A. Fish-

er, Lena M. Storla A. Johnson, Cora E. Ferrel, Van R.
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Ferrel, Thos. C. Coffin, Geo. Harrison, Fred C. Smith,

Walter Hatcher, O. W. Peterson, John Forsberg, Dan'l

M. Smith, S. J. JNIorris, I. J. Edwards, Andrew Lind-

strom, A. A. Johnson, I. Carpenter, T. A. McCormick,

Jolm C. Farley, John Fitzgerald, Wm. H. French, Geo.

L. Scarlett, Michael Fitzgerald, Nils P. Lindgren, Ho-

kan Lundgren, Emma E. Lundgren, Anna E. Lund-

gren, E. R. Redlich, Ida S. Bell, Milton S. Parrott,

John Smedlund, F. E. French, Mary E. Wadsworth,

Oscar Sandstrom, Frances A. Short, Albert F. Reed,

Lewis E. Handley, William F. Hallowell, Beverly W.
Coiner, Anna Arickson, M. H. Woolsey, Sr., E. G.

Wollum, Annie Lemon, Martha J. Chapman, Robert

Carlson, and INIinette Johnson, interveners in the above

entitled cause; and

L. C. KEYLON, E. E. Keylon, C. S. Staats, E. J.

Staats, Rodney C. White, Ida A. White, Grant Nixon,

Adolphs Gaunt, and Anton Carlson, interveners in the

above entitled cause; and

R. E. CAMERON, Everett B. Coffin, Ansel B. Hill,

Arthur D. Bird, Elizabeth Robinson, W. J. H. Best,

Frank J. Clements, Peter H. Ludwig, Hugh Mair,

Anna M. Chase, D. H. Smith, Sarah J. Smith, Mary E.

Ludwig, W. J. Hodder, W. B. Heffron, E. E. Christ-

man, James E. Phillips, D. J. O'Connor, Thomas R.

Williams, Zula D. Bird, William E. Donohue, James

S. Chase, P. T. O'Connor, J. W. Braman, Julius J.

Gregat, D. D. Whitcomb, L. F. Hatter, Gertrude Mae

Schneider, Marcellus L. Whitcomb, Gilbert Thorson,
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Fred Schneider, Jas. W. Curtis, Virgil W. Creech,

Bertha Josephine Howe, James L. Hoadley, James

O'SuUivan, Essie P. Mitchell, J. Y. Mitchell, Albert F.

Hopstein, R. H. Holbrook, Edgar H. Blair, R. H.
Wilhermsdorfer, Wm. H. Finck, J. T. Hatter, Wm.
Curtis, J. A. Schoenberger, Kity V. Hogan, W. H.

Hogan, Aaron L. Beers, John C. Kech, Estella A.

Beers, Libbie D. Hagler, H. W. McFate, Henry R.

Hale, Vincent J. Dermott, John M. Jackson, Andrew

M. Thomas, B. Calling, Robert Dudgeon, Mabell F.

May, Walter May, Lewis C. Hall, H. A. French,

Henry C. Hill, C. C. Cease, Felix A. Rogers, Herman
Meyer, Ray McFee, Mary A. Day, Anna E. Loupman,

Francis O. Whealon, Bertha May Carr, John Mogus,

Chester Kirkpatrick, Chas. Skuhra, F. E. Hammond,
D. C. Hall, E. M. Bronilette, M. A. Sprague, J. F.

Treen, J. E. Amling, Jennie Rosencrans, Dorotha C.

Kech, Preston H. Carr, and John H. Miller, interven-

ers in the above entitled cause ; and

CHARLES W. VARNUM, Elizabeth M. Edwards,

Thomas F. Hartzel, Madge Bartholomew, Daisy Leabo,

Mary E. Black, Arthur J. Plate, Flora E. King, How-
ard S. Robertson, W. E. Bowden, Frank B. Manzer,

Frank B. Mauzer, F. H. Southerland, M. B. Carpenter,

H. E. Gould, J. N. Husted, Magdalene Haycox, Sam-

uel Haycox, Louise Rommel, R. W. Edwards, Robert

James, Clare M. James, Albert Trego, Leta G. Trego,

Harry Hurlbut, Hally E. Hurlbut, Charles E. Pate,

Benjamin Bowles, Jesse Bowles, Peter J. Oleson,
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Frances R. Hopper, Miller E. Preston, Willis G. Mudd,

A. C. Spencer, Martin Herbert Kennedy, Dell Dickson,

Chauncy Thomas, and Adeline James, interveners in

the above entitled cause; and

NICHOLAS HERRMAN, Robert Kruse, George

W. Sepham, F. E. Gige, Emma Case, Celia Zaugg,

George F. Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John Subert, F.

K. Kamp, James McHugh, C. B. Hurby, J. E. Ket-

chmn, G. A. Hutzicher, August Matz, Maud Stewart,

Fred C. Lundy, Charles F. Barnes, F. A. Hildebrand,

Henry A. Balles, J. P, Tiffault, Fred Bustrin, H. M.

Bustrin, Byron G. Hall, William O. Hall, Charles E.

Lennan, Hortence B. Lennan, P. G. Larson, William

Hoeck, and Henry Hoeck, interveners in the above

entitled cause; and

EDWIN F. ANDERSON, Emma K. Barr, Mabel A.

Barr, John Boeck, Wardel Boeck, G. V. Booth, Anna

B. Booth, Joseph W. Brady, William A. Boze, Eric Q.

Brainard, John Charles Brodie, George Brunt, J. R.

Buck, George A. Buck, Thomas Butler, F. M. Bybee,

Herbert W. Calkins, Ben W. Calkins, N. W. Calkins,

Nellie B. Calkins, Etta S. Clear, M. H. Coffin, Edna

Coffin, Mark Coffin, Mary A. Coffin, Elza Davis,

George J. Davis, Thea Falk, John C. Filer, Mary G.

Filer, Frank C. Irons, Jacob H. Keefer, R. D. Leach,

Lillian E. Leach, Andrew C. Leach, Amelia Lind, M.

E. Longfellow, W. L. McCaslin, Ira L. Macomber,

Harry J. Marcus, Elias D. Marquand, D. G. Martin,
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Helen Martin, Frank J. Miller, George Miller, George

W. Mills, Fred Mosely, Althea Munroe, Orr W. Noble,

William S. Northrup, David R. Page, C. M. Paxton,

Helen A. Payne, Alice J. Pelot, Henry Rasmiissen,

Elmer Rasmussen, Irene K. Rodgers, Napoleon B.

Rodgers, William D. Rogers, Frank O. Schramm, A.

J. Seckner, Gertrude Seckner, George E. Smith, Dallas

W. Spangler, D. W. Stainbrook, Anna Steensland,

Frank R. Storm, Norbert H. Storm, L. B. Taylor,

Joseph Thompson, C. H. West, J. Ernest White,

Daniel A. Wisecup, W. W. Calkins, Etta S. Clarr,

Marg G. Filer, Guy E. Winzer, and Montello Gray,

interveners in the above entitled cause ; and

FRED J. GOULD, Beverly B. Deems, George Daniel,

W. H. Harris, John D. Sullivan, Daniel S. Green,

Adolph O. Keller, Peter Haupt, Lillian M. Hanley,

Tobias S. Miller, Ezra H. Stafford, Peter T. Barrett,

William A. McAtee, Joseph V. Barrett, George B. Rey-

nolds, Massey Wilson, Henry Schurmann, Edwin B.

Schurman, Adolph G. Enderly, Flora A. Branstetter,

William D. Burhans, Jacob J. Koenigsmark, Florence

E. Stafford, Fannie A. Stafford, Edwin M. Stafford,

Justus H. Hohl, Louis J. Bechtold, John C. Greulich,

A. M. Scheel, Effie Grace Sumney, Herman C. Krale-

mann, J. W. Vandolah, Ward D. Flinn, Joseph A.

Stewart, C. W. Cooper, Hoxie Cooper, Roxie Cooper,

Flora Beardsley, Raymond M. Beardley, James A.

Owens, Clinton S. Braden, S. M. Braden, Sears Leh-

man, Garfield J. Tansing, L. G. Davis, Robert J. Hood,
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Robert Rives, J. B. Leemon, Helen H. Dearborn, W.

B. Dearborn, W. E. Dearborn, David O'Neal, Leonard

P. Lockwood, George K. Boyd, Frank J. Smith, Es-

tella J. Smith, John D. LaCroix, Benjamin F. Wheeler,

F. A. Gooch, Mrs. M. O. Woodruff, Charles P. How-

land, James Lacy, A. L. Gibbs, Paul Vinyard, William

H. Lockwood, Allen W. Thomas, and E. G. Bentley,

interveners in the above entitled cause ; and

ABRAM B. HORNER, and each and all of the per-

sons whose names are specifically set forth in the above

title to this cause, commencing with and including the

said Abraham B. Horner, down to and including Wil-

liam Thwaites, being all of the persons who, by leave of

court, filed their joint complaint in intervention in this

cause, on the 15th day of December, 1909, and who are

too numerous to specifically name again herein, inter-

veners in the above entitled cause ; and

GEORGE B. BOTHWELL, and each and aU of the

persons whose names are specifically set forth in the

ibove title to this cause, commencing with and including

the said George B. Bothwell, down to and including

Leota Travers, being all of the persons who, by leave of

court, filed their joint complaint in intervention in this

cause, on the 6th day of October, 1909, and who are too

numerous to specifically name again herein, interveners

in the above entitled cause ; and

HERVEY L. KEYES, Chester H. Thomson, Ches-

ter H. Thomson, Lynn S. Carter, Byron D. West,
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George W. Jackson, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James A. Rox-

burgh, James A. Rosburgh, Walter J. Hills, Leo A.

Caro, Homer F. Van Drezer, Christopher M. Kelly,

Samuel B. Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Vandenberg,

Anna H. Tromper, Anna H. Trompen, John N. Trom-

per, John X. Trompen, Joe Van Arendonk, Ira Lub-

bers, Reinier Van Soest, E. J. Hyink, Henry Strakes,

Cornelius Schaaj3, Elbert S. Schilstra, Henry K. Boer,

John De Haan, William Bommelje, Benjamin Hoff-

man, Peter Bogema, John Bosker, Jacob P. Bosker,

Edward C. Smith, John W. Huenink, John H. Heu-

nink. Bertha Moe Seaver, and Elmer H. Ruslink, inter-

veners in the above entitled cause ; and

MARVIN P. ALFORD, and each and all of the

persons whose names are specifically set forth in the

above title to this couse, commencing with and includ-

ing the said Marvin P. Alford, down to and including

Donald C. Barber, being all of the persons who, by

leave of court, filed their joint complaint in intervention

in this cause, on the 14th day of February, 1910, and

who are too numerous to specifically name again herein,

interveners in the above entitled cause; and

ALBERT BOZARTH, and each and all of the

persons whose names are specifically set forth in the above

title to this cause, commencing with and including the

said Albert Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by leave of court,
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filed their joint complaint in intervention in this cause,

on the 15th day of March, 1910, and who are too

numerous to specifically name again herein, interveners

in the above entitled cause.

And they and each and all of the aforesaid defend-

ants, defendants cross complainants, and interveners in

the above entitled cause, conceiving themselves aggrieved

by the judgment and decree made and rendered in the

above entitled court in the above entitled cause, and

entered herein on the first day of July, A. D. 1913,

at the March, 1913, term of said court, in favor of the

complainant in the above entitled cause and against each

and all of the said defendants therein, and against each

and all of the said defendants cross complainants therein,

and against each and all of the said interveners therein,

wherein and whereby, among other things, it was and is

adjudged and decreed that all of those certain lands and

estates in lands described in the said judgment and de-

cree, have become and now are forfeited to, and the title

to all of said lands and estates in lands has reverted to,

and now is revested in, the United States of America,

and all of said lands and estates in lands now are the

absolute propertj^ of the United States of America,

free from any and all claim or claims of right, title,

interest or lien in, to or upon the same or any part

thereof, hy or in favor of the defendants, cross com-

plainants and interveners herein or either or any of them,

or any party or parties claiming under them or either

or any of them; and
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WHEREIN AND WHEREBY, among other

things, it was and is further adjudged and decreed that

the title of the United States of America to all of said

lands and estates in lands be, and the same hereby is

quieted and confirmed, and particularly as to any and

all claim or claims of right, title, interest or lien, to or

upon the same or any part thereof, by or in favor of

the defendants, cross complainants and interveners

herein, and each and every of them, and each and every

party or parties claiming under them or either or any

of them; and

WHEREIN AND WHEREBY, among other

things, it was and is further adjudged and decreed that

each and all of the defendants, cross complainants and

interveners herein, and their respective officers and

agents be, and they and each of them hereby are forever

enjoined and restrained from in any manner claiming

all claim or claims of right, title, interest or lien in, to or

upon the aforesaid lands and estates in lands, or any

part thereof; and from in any manner selling, convey-

ing, leasing or disposing of any of said lands or estates

in lands, or any interest therein; and from negotiating,

executing or recording any document or instrument,

and from doing any other act or thing, which shall

in any manner affect or encumber the title to said lands

or estates in lands, or any part thereof; and from going

upon said lands or any part thereof; and from cutting,

removing or in any manner using or injuring any of

the timber or other natural products thereof; and from
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in any manner committing trespass upon said lands

or any part thereof; and from in any manner using or

interfering with said lands and estates in lands or any

part thereof, or the title or possession thereof; and from

contracting with, inviting, inducing, or in any manner

whatsoever permitting others to do any of the things

aforesaid; and

WHEREIN AND WHEREBY, among other

things it was and is further adjudged and decreed that

the said judgment and decree shall not apph'' and is not

intended to apply to reesrvations or exceptions of right-

of-way for the main track of the railroad of the Oregon

& California Railroad Company as actually constructed,

established and in operation at the date of the said de-

cree; and

WHEREIN AND WHEREBY, among other

things it w^as and is further adjudged and decreed that

the defendants Oregon and California Railroad Com-

pany, Stephen T. Gage and Union Trust Company

shall Avithin sixty days from the date that any of said

lands shall revert to said defendants, or either of them

as in said decree mentioned, execute and file with the

clerk the above entitled court a deed of conveyance, in

due and legal form, conveying and confirming the said

lands unto the United States of America, free from

any and all claim or claims of right, title, interest or

lien in, to or upon the same, or any part thereof, in

favor of said defendants, or either or any of them. And
in the event that said defendants, or either or any of
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them, shall fail to execute and file any such deed or

deeds of conveyance as aforesaid, the said judgment

and decree shall operate, and shall have the same force

and effect, as such deed or deeds of conveyance; and

WHEREIN AND WHEREBY, among other

things it was and is further adjudged and decreed that

there be excepted from the operation of said judgment

and decree all right-of-way and station grounds as es-

tablished and in actual use at the date of said judgment

and decree in the operation of the railroad of the defend-

ant Oregon and California Railroad Company; and

WHEREIN AND WHEREBY, among other

things it was and is further adjudged and decreed that

within sixty days from the date of said judgment and

decree the defendants, Oregon and California Railroad

Company, Stephen T. Gage, and Union Trust Com-

pany shall execute and deliver to the Clerk of the above

entitled court a deed of conveyance in due and legal

form, conveying and confirming unto the United States

of America all of the said lands situated in the State

of Washington, free and clear from any and all claim,

or claims of right, title, interest or lien, in, to or upon

the same, or any part thereof, in favor of the defendants

herein or either or any of them, which said lands are

particularly described in said judgment and decree; and

WHEREIN AND WHEREBY, among other

things it was and is further adjudged and decreed that

each and all of the cross complaints and bills and peti-
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tions in mtervention be and they are dismissed for want

of equity with costs in favor of the prevailing parties,

respectively, to be thereafter taxed; and

WHEREIN AND WHEREBY, among other

things it was and is further adjudged and decreed that

the complainants' prayer for an accounting be and the

same is denied; and

WHEREIN AND WHEREBY, among other

things it was and is further adjudged and decreed that

the complainant, the United States of America have

and recover from the defendants, Oregon & California

Railroad Company, Southern Pacific Company,

Stephen T. Gage and Union Trust Company its lawful

costs and disbursements herein, and that execution issue

therefor,

Do and each of them does hereby jointly and

severally appeal from the said judgment and decree

and from the whole and from each and every ipart

thereof, to the United States Circuit Court of Appeals

for the Ninth Circuit.

And the said Oregon & California Railroad Com-

pany, Southern Pacific Company, Stephen T. Gage,

individually and as trustee, and Union Trust Company

of New York, individually and as trustee, the said

defendants and each and all of them in the above entitled

cause, and the said defendants cross complainants and

each and all of them in the above entitled cause and the

said interveners and each and all of them in the above
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entitled cause, file herewith their and each of their assign-

ment of errors, asserted and intended to be urged upon

this, their said appeal.

And the said Oregon & California Railroad Com-

pany, Southern Pacific Company, Stephen T. Gage,

individually and as trustee, and Union Trust Company,

of New York individually and as trustee, the said de-

fendants, and each and all of them, in the above entitled

cause, and the said defendants cross complainants, and

each and all of them, in the above entitled cause, and

the said interveners, and each and all of them, in the

above entitled cause, pray that this, their petition for

said appeal, and their said appeal may be allowed, and

that citation issue herein as provided by law, and that

a transcript of the record, proceedings and papers upon

which said judgment and decree was made and entered,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Circuit; and

also that an order be made fixing the amount of security

which the said defendants, the said defendants cross com-

plainants and the said interveners shall give and furnish

upon this their said appeal, in order to supersede, sus-

pend and stay the said judgment and decree and every

part thereof, and that upon the giving of such security

the said judgment and decree, and every part thereof,

and execution thereon, be superseded, suspended and

stayed until the final determination of this cause on

appeal.

And your petitioner will ever pray.
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PETER F. DUNNE,

WM. D. FENTON
and JAMES E. FENTON,

WM. F. HERRIN,
of Counsel.

Socilitors and Attorneys for said defendants

Oregon & California Railroad Company,

Southern Pacific Company and Stephen T.

Gage, individually and as trustee.

MILLER, KING, LANE
and TRAFFORD, DOLPH,

MALLORY, SIMON &

GEARIN,

JOHN C. SPOONER,

JOHN M. GEARIN,

of Counsel.

Solicitors and Attorneys for said defendant.

Union Trust Company of New York, in-

dividually and as trustee.



V8. The United States 8007

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, John L. Snyder,

Julius F. Prahl, Albert E. Thompson,

James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E.

Williams, Paul Birkenfeld, J. H. Lewis,

Francis S. Wiser, W. E. Anderson, Albert

Arms, Joseph A. Maxwell, Isaac McKay,

J. R. Peterson, D. MacLafferty, Edgar

MacLafferty, V. V. McAboy, George C.

MacLafferty, George Edgar MacLafferty,

E. L. MacLafferty, B. N. MacLafferty,

Enos M. Fluhrer, F. W. Floeter, and S.

Shryock.

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, Sidney Ben Smith,

Orrin J. Lawrence, Robert G. Balderree,

Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Hauden-

schield, S. H. Montgomery, W. A. Noland,

James C. O'Neill, Alexander Fauske,

Francis Wiest, Cordelia Michael, John B.

Wiest, Cyrus Wiest, John Wiest, Thomas
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Manley Hill, Otto Nelson, Jasper L.

'Bewitt, B. L. Porter, Frank Wells, C. P.

Wells, I. H. Ingram, L. G. Reeves, W. W.
Wells, F. M. Rhoades, Roy W. Minkler,

and Marvin Martin.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attorneys for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. MURPHY,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons Whose names are specifically

set forth in the above title to this cause, com-



vs. The United States 8009

mencing with and including the said Wil-

liam F. Slaughter, down to and including

Arthur Persinger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.

Deitz.
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SHEPARD &

BURKHEIMER,

Successors to

SHEPARD & FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank

Terrace, down to and including John Zoffi,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on ' the 2nd ^day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-
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fically set forth in the above title to this

cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd day of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK,

GEO. W. WRIGHT,

Solicitors and Attorneys for the said inter-

veners George W. Wright, William W.
Bailey, Willetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Arthur L. Golder, George W. Trefen

and Lewis J. Trefen.
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A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners William E. Carter, Frank Carter and

William H. Prentice.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.

OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Palmer, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhude and Frank A. Durrah.
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A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners William McLeod, Charles O. Ander-

son, John B. McLeod, John L. Morgan, A.

N. Sarjent, J. W. Sargent, Travis Martin,

Fred A. Sarjent, J. W. McDonald, E. J.

Pearl, Robert C. Martin, Susan Martin,

Gertie Martin, Susie Martin, B. S. Martin,

S. L. Overton, L. Overton, H. A. Foley,

D. O. Cross, and R. C. Foley.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.

White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-

lane, Fred G. Merrill, Edward Robertson

Abbot, Manning D. L'Amoreaux, Agnes

G. Stewart, Ida M. Pahlman and Rose

L'Amoreaux.

B. W. COUNER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John

F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.
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Staats, E. J. Staats, Rodney C. White, Ida

A. White, Grant Nixon, Adolphus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Sohcitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said R. E.

Cameron, down to and including John A.

Miller, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Vamum, Elizabeth M.

Edwards, Thomas F. Hartzel, Madge

Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Maiizer, F. H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Hayeox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.

James, Albert Trego, Leta G. Trego, Harry

Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners A^icholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Byron G.

Hall, William O. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-

liam Hoeck and Henry Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, commencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. Gould and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Abram

B. Horner, down to and including William

Thwaites, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said George

B. Bothwell, down to and including Leota

Travers, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Keyes, Chester H.

Thomson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van

Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-

denberg, Anna H. Tromper, Anna H.

Trompen, John N. Tromper, John N.

Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry

Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Bner, John De Haan,

W^illiam Bommelje, Benjamin Hoffman,

Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C. Smith, John W. Hue-

nink, John H. Huenink, Bertha ]Moe

Seaver, Chester H. Thomson, Chas. B.

Winchester, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

K of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P. Alford, down to and including Donald

C. Barber, being all of the persons who, by-

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

Solicitors and Attornej^s for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by

leave of court, filed their joint complaint

in intervention in this cause on the 15th day

of March, 1910.
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Which petition for appeal, with order therein, was

duly entered by the said court on August 29, 1913, in

the following words, t3-wit:

The within petition for allowance of appeal is grant-

ed, and the said appeal is allowed as prayed, upon the

giving of a bond in the sum of One Hundred Thousand

Dollars ($100,000), to be approved by this court, which

bond shall operate as a supersedeas from the date of its

approval, except as to the injunctive portion of said

decree.

Dated this 29th day of August, 1912.

CHAS. E. WOLVERTON,
Judge.

District of Oregon, )

)ss.

County of Multnomah. )

Due service of the within Petition for Appeal is here-

by accepted in Multnomah County, Oregon, this 29th

day of August, 1913, by receiving a copy thereof duly

certified to.

JAS. C. McREYNOLDS, Atty. Genl.

B. D. TOWNSEND, Spl. Asst. to Atty. Genl.

By GLENN E. HUSTED,
Spl. Asst. to Atty. Genl.,

Attorney for Complainant.

CLARENCE L. REAMES,
United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court, by V. Johnston,

Deputy.
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And on August 29, 1913, there was duly filed in

said court Assignment of Errors of the defendant Union

Trust Compan3% individually and as trustee, in words

and figures as follows, to-wit:

(TITLE)

DEFENDANT UNION TRUST COMPANY'S

(INDIVIDUALLY AND AS TRUSTEE)

ASSINGMENT OF ERRORS.

The defendant. Union Trust Company, of New
York, individually and as trustee, comj^lains of errors

in the proceedings in this case, in the District Court of

the United States, for the District of Oregon in the

above entitled cause, and in the decision and decree

rendered, made and entered therein, and assigns the fol-

lowing as the errors complained of:

1.—The Court erred in holding that the United

States, complainant herein, was entitled to the relief

prayed for in its complaint herein, or to any relief, and

in not holding that the said complaint of said com-

plainant should be dismissed.

2.—The Court erred in holding that the complainant

had any right, title or interest in or to the lands de-

scribed in the decree herein, or any part thereof.
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3.—The Court erred in holding that the complain-

ant is the owner in fee simple, or in the possession of

said lands, or any part thereof, or entitled to the pos-

session of the same, or any part thereof.

4.—The Court erred in holding that the defendant,

the Oregon and California Railroad Company, was not

the owner in fee simple and in the possession, and en-

titled to the possession of said lands, and the whole

thereof.

5.—The Court erred in holding that the allegations

in said bill of complaint w^ere sustained by the evidence,

and in not holding that said bill should be dismissed.

6.—The Court erred in holding that the lands or

any thereof, described in the decree, were and had been

forfeited to the complainant, and that a decree be en-

tered forfeiting said lands, or any thereof, to the com-

plainant.

7.—The Court erred in holding that the lands and

estates in lands in the said decree described, either in

whole or in part, have become or now are forfeited

to, or that the title to the same or any part thereof, has

reverted to and now is revested in the United States

of America, or that the same or any part thereof now

are the absolute property of the United States of Amer-

ica, or are free from any or all claim or claims of right,

title or interest or lien in, to, or upon the same or any

part thereof by or in favor of this defendant, individ-
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ually or as trustee, or the defendant Oregon and Cali-

fornia Railroad Company, or the defendant Southern

Pacific Company, or the defendant Stephen T. Gage,

individually or as trustee, or any party or parties claim-

ing under them, or either or any of them.

8.—The Court erred in holding that the title of

complainant to the said lands, or any thereof, should

be quieted.

9.—The Court erred in holding that the title of the

United States of America to all or any of said lands or

estates in lands be or is by said decree quieted or con-

firmed, or be or is so quieted or confirmed, particularly

as to any or all claim or claims of right, title, interest

or lien in, to, or upon the same, or any part thereof,

by or in favor of this defendant, individually or as

trustee, or the said Oregon and California Railroad

Company, or the said Southern Pacific Company, or

the said Stephen T. Gage, individually or as trustee, or

each or every party or parties claiming under them, or

either or any of them.

10.—The Court erred in holding that complainant

was entitled to recover its costs and disbursements herein,

and that a decree should be entered to that effect.

11.—The Court erred in holding that the complain-

ant herein was or is entitled to any injunction or restrain-

ing order in this cause.
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12.—The Court erred in holding that this defendant,

individually or as trustee, or said Oregon and Cali-

fornia Railroad Company, or said Southern Pacific

Company, or said Stephen T. Gage, individually or as

trustee, or the officers or agents of them, or any or

either of them, be, or what they, or any or either of

them by said decree are or is forever, or at all, enjoined

or restrained from claiming or asserting, or from claim-

ing or asserting in any manner any right, title, interest

or lien in, to, or upon the said lands, or estates in lands,

or any part thereof, or form in anj^ manner selling, con-

veying, leasing or disposing of any of said lands or

estates in lands, or any interest therein, or from ne-

gotiatmg, executing, or recording any document or in-

strument, or from doing any other act or thing which

shall in any manner affect or encumber the title to said

lands or estates in lands or any part thereof, or from

going upon said lands, or any part thereof, or from cut-

ting, removing or in any manner usnig or injuring any

timber or other natural products thereof, or from com-

mitting in any manner trespass upon said lands, or

any part thereof, or from using or interfering with in

any manner said lands or estates in lands, or any part

thereof, or the title or possession thereof, or from con-

tracting with, inviting or inducing, or permitting, or

in any manner whatsoever permitting others, or any

party to do any of the things aforesaid.

13.—The Court erred in holding as to all or any

lands which may hereafter revert, as in paragraph IV
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)f said decree set forth, to this defendant, individually

)r as trustee, or to said Oregon and California Rail-

•oad Company, or to said Southern Pacific Company,

)r to said Stephen T. Gage, individually or as trustee,

hat this defendant, or the said Oregon and California

Railroad Company, or the said Stephen T. Gage, or

my or either of them, shall within sixty days, or any

)ther period of time, from the date that any of said

ands shall so revert to said defendants, or any or either

)f them, or at all, execute or file with the clerk of said

;ourt, or otherwise, or at all, any deed of conveyance

n due or legal form, or at all, conveying or confirming

mto the United States of America all or any of said

ands, free from any or all claim or claims of right,

itle, interest or lien in, to, or upon the same, or any

)art thereof, in favor of said defendants, or either or

my of them, or otherwise or at all, or that in the event

:hat said defendants, or any or either of them, shall fail

;o execute or file any such deed or deeds of conveyance,

>aid decree shall operate or shall have the same force

)r effect as such deed or deeds of conveyance.

14.—The Court erred in holding that within sixty

lays or any other time, from the date of said decree,

)r otherwise or at all, this defendant, or said Oregon

' md California Railroad Company, or said Stephen T.

Ar jage, or any or either of them, shall execute or deliver

z' ;o the clerk of said court, or otherwise, or at all, a deed

3f conveyance in due or legal form, or at all, convey-

ing and confirming unto the United States of x^merica,
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12.—The Court erred in holding that this defendant,

individually or as trustee, or said Oregon and Cali-

fornia Railroad Company, or said Southern Pacific

Company, or said Stephen T. Gage, individually or as

trustee, or the officers or agents of them, or any or

either of them, be, or what they, or any or either of

them by said decree are or is forever, or at all, enjoined

or restrained from claiming or asserting, or from claim-

ing or asserting in any manner any right, title, interest

or lien in, to, or upon the said lands, or estates in lands,

or any part thereof, or form in any manner selling, con-

veying, leasing or disposing of any of said lands or

estates in lands, or any interest therein, or from ne-

gotiating, executing, or recording any document or in-

strument, or from doing any other act or thing which

shall in any manner affect or encumber the title to said

lands or estates in lands or any part thereof, or from

going upon said lands, or any part thereof, or from cut-

ting, removing or in any manner using or injuring any

timber or other natural products thereof, or from com-

mitting in any manner trespass upon said lands, or

any part thereof, or from using or interfering with in

any manner said lands or estates in lands, or any part

thereof, or the title or possession thereof, or from con-

tracting with, inviting or inducing, or permitting, or

in any manner whatsoever permitting others, or any

party to do any of the things aforesaid.

13.—The Court erred in holding as to all or any

lands which may hereafter revert, as in j)aragraph IV
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of said decree set forth, to this defendant, individually

or as trustee, or to said Oregon and California Rail-

road Company, or to said Southern Pacific Company,

or to said Stephen T. Gage, individually or as trustee,

that this defendant, or the said Oregon and California

Railroad Company, or the said Stephen T. Gage, or

any or either of them, shall within sixty days, or any

other period of time, from the date that any of said

lands shall so revert to said defendants, or any or either

of them, or at all, execute or file with the clerk of said

court, or otherwise, or at all, any deed of conveyance

in due or legal form, or at all, conveying or confirming

unto the United States of America all or any of said

lands, free from any or all claim or claims of right,

title, interest or lien in, to, or upon the same, or any

part thereof, in favor of said defendants, or either or

any of them, or otherwise or at all, or that in the event

that said defendants, or any or either of them, shall fail

to execute or file any such deed or deeds of conveyance,

said decree shall operate or shall have the same force

or effect as such deed or deeds of conveyance.

14.—The Court erred in holding that within sixty

days or any other time, from the date of said decree,

or otherwise or at all, this defendant, or said Oregon

and California Railroad Company, or said Stephen T.

Gage, or any or either of them, shall execute or deliver

to the clerk of said court, or otherwise, or at all, a deed

of conveyance in due or legal form, or at all, convey-

ing and confirming mito the United States of America,
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all or any of said lands situated in the State of Wash-

ington, free or clear from any or all claim or claims of

right, title, interest or lien in, to, or upon the same,

or any part thereof, in favor of said defendants, or any

or either of them, or otherwise, or at all, or that in the

event that said defendants, or any or either of them,

shall fail to execute or file any such deed of conveyance,

said decree shall operate or shall have the same force or

effect as such deed of conveyance.

15.—The Court erred in holding that the above men-

tioned defendant. Union Trust Company, has no lien

on said lands or any part thereof, and in holding that

the lien of said defendant evidenced by deed of trust

of date July 1, 1887, was of no avail and without force

or effect and did not express or constitute any right,

charge or lien in or upon the said lands, or any part

thereof, and should be set aside and cancelled.

16.—The Court erred in holding that the above men-

tioned defendant, Stephen T. Gage, as trustee, or the

said Southern Pacific Company, had no lien on said

lands or any part thereof, and in holding that the lien

of said defendant, Stephen T. Gage, as trustee, evi-

denced by deed of trust of date June 2, 1881, was of

no avail and without force or effect and did not express

or constitute any right, charge or lien in or upon the

said lands, or any part thereof, and should be set aside

and cancelled. ,

17.—The Court erred in holding that this defendant,
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as trustee for the owners and holders of bonds issued

under and by virtue of trust mortgage of July 1, 1887,

was not entitled to the rights, or to all or any of the

rights of an innocent purchaser for value.

18.—The Court erred in holding that whatever in-

terpretation might be given to the proviso touching

actual settlers of said act of April 10, 1869, or w^hether

the same created a condition subsequent or not, this

defendant. Union Trust Company of New York, was

not entitled to a lien upon the right of way and the

whole land grant of the said act of July 25, 1866, as

security for the sum of twentj^ million dollars, as pro-

vided in said mortgage of July 1, 1887, and in hold-

ing that this defendant was not entitled to have said

lien impressed upon said right of way and said entire

land grant to be satisfied first and before forfeiture

or reversion to the complainant, or said United States

of America, if forfeiture or reversion should be decreed.

19.—The Court erred in holding that the right to

forfeiture for breach of condition subsequent is not a

right that may be waived, and in holding that in this

case, as to this defendant, said right, if it ever existed,

was not w^aived by said complainant and said United

States of America, and in holding that said complainant

and said United States of America is not estopjied to

allege a breach of such condition or to pray or have

forfeiture as against this defendant.

20.—The Court erred in holding that the paramount
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and primary purpose of Congress touching the land

grant under the act of Congress of July 25, 1866, men-

tioned in the bill of complaint and entitled "An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad

in California, to Portland, in Oregon," or any amend-

ment thereof, is expressed by the proviso as to sale

to actual settlers, contained in the act of Congress of

April 10, 1869, referred to in said bill, and entitled "An

act to amend an act entitled, 'An act granting lands to

aid in the construction of a railroad and telegraph line

from the Central Pacific Railroad in California to Port-

land, in Oregon."

21.—The Court erred in holding that the paramount

and primary purpose in making the said land grant was

other than to aid in the construction of a railroad, as

expressed in the said act of July 25, 1866.

22.—The Court erred in holding that the paramount

and primary purpose of Congress touching the land

grant under the act of Congress of May 4, 1870, men-

tioned in the bill of complaint, and entitled, "An act

granting lands to aid in the construction of a railroad

and telegraph line from Portland to Astoria and Mc-

Minnville, in the State of Oregon," was other than to

aid in the construction of a railroad as expressed in said

last mentioned act.

23.—The Court erred in holding that this defend-

ant, individually or as trustee, or said Oregon and Cali-
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fornia Railroad Comjjany, or said Southern Pacific

Company, or said Stephen T. Gage, individually or as

trustee, or any or either of them, had at any time vio-

lated any provision of said act of July 25, 1866, or of

said act of April 10, 1869, or of said act of May 4,

1870, or more particularly any clause or provision either

in said act of April 10, 1869, or in said act of May 4,

1870, relative to actual settlers.

24.—The Court erred in holding that in respect

to the said land grants, or either of them, there had

been any application thereof by the grantees of the

same, or either of them, or their successors in interest,

or by this defendant, individually or as trustee, or said

Oregon and California Railroad Company, or said

Southern Pacific Company, or said Stephen T. Gage,

individually or as trustee, or any or either of them, other

than in fulfillment of and compliance with the para-

mount and primary purpose of Congress in making the

said land grants, or either of them.

25.—The Court erred in holding that the applica-

tion of the land grant under the said act of July 25,

1866, denominated by way of distinction the East Side

Grant, to the construction of the railroad contemplated

therein, by way of a mortgage or deed of trust of said

land grant to raise funds, or refund the same, for the

construction of such railroad, was a violation of any con-

gressional intent or legislation in the premises, or other

than a fulfillment of and comj^liance with the intent and

legislation of Congress.
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26.—The ,Court erred in holding that the apphcation

of the said East Side Grant to the construction of the

railroad contemplated in said act of July 25, 1866,

by way of a deed of trust or mortgage of said land

grants to raise funds or to refund the same, for the

construction of such railroad, was in subjection and

subordination to, and restricted by, the proviso in said

act of April 10, 1869, relative to actual settlers.

27.—The Court erred in holding that any sale or

sales of lands forming part of said East Side Grant,

pursuant to the mortgage or mortgages, deed, or deeds

of trust of said grant for the purpose of raising such

construction funds, or refunding the same, and the ap-

plication of the proceeds of such sale or sales in redemp-

tion of such construction indebtedness, so secured or

refunded, constituted any dej^arture from or violation

of any purpose, or enactment of Congress in the prem-

ises, or were other than a fulfillment of and compliance

with, the policy, intent and legislation of Congress.

28.—The Court erred in holding that the lands of

said East Side Grant, or any part thereof, had been

sold in breach or violation of any provision of the said

act of July 25, 1866, or of said act of April 10, 1869.

29.—The Court erred in holding that the grantee

of said East Side Grant, or its successors in interest,

or this defendant, individually or as trustee, or said

Oregon and California Railroad Company, or said

Southern Pacific Company, or said Stephen T. Gage,
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individually or as trustee, or any or cither of them, had

dealt, or failed, refused or omitted to deal with the said

lands, or any part thereof, or sold or disposed of the

same, or any part thereof, in breach of any act of Con-

gress or otherwise than in fulfillment of and compliance

with the policy, intent and legislation of Congress in

the premises.

30.—The Court erred in holding that the applica-

tion of the land grant under the said act of May 4,

1870, denominated by way of distinction, the West Side

Grant, to the construction of the railroad therein con-

templated, by way of a mortgage or deed of trust of

said grant to raise funds, or to refund the same, for the

construction of such railroad was in breach of any pro-

vision of said last mentioned act, or in violation of any

congressional intent or legislation in the premises, or

other than a fulfillment of and compliance with the

intent and legislation of Congress.

31.—The Court erred in holding that the applica-

tion of the said West Side Grant to the construction

of the railroad contemplated in said act of JNIay 4, 1870,

by way of a mortgage or deed of trust of said grant

to raise funds, or refund the same, for the construction

of such railroad, was in subjection and subordination

to and restricted by anything in said last mentioned

act as to actual settlers.

32.^The Court erred in holding that any sale or
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sales of lands forming part of said West Side Grant,

under anv morto^ao^e or deed of trust of said errant for

the pur^iose of raising such construction funds, or re-

funding the same, and the application of the proceeds

of such sale or sales in redemption of such construction

indebtedness so secured or refunded, constituted any

departure from or violation of any purpose or enact-

ment of Congress in the premises, or were other than

a fulfillment of and compliance with the policy, intent

and legislation of Congress.

33.—The Court erred in holding that the lands of

said West Side Grant, or any part thereof, had been

sold in breach of any provision of the said act of ^Nlay

4, 1870.

34.—The Court erred in holding that the grantee

of said West Side Grant, or its succesosrs in interest,

or this defendant, individually or as trustee, or said

Oregon and California Railroad Company, or said

Southern Pacific Company, or said Stephen T. Gage,

individually or as trustee, or any or either of them,

had dealt, or failed, refused or omitted to deal with the

said lands, or any part thereof, or sold or disj^osed of

the same or any part thereof, in breach of said act of

May 4, 1870, or otherwise than in fulfillment of and

compliance with the policy intent and legislation of Con-

gress, in the premises.

35.—The Court erred in not holding that the pro-

viso in the Aact of Congress of April 10, 1869, to-w4t,
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"That the lands granted by the act aforesaid shall be sold

to actual settlers only, in quantities not greater than one

quarter section to one purchaser ^nd for a price not ex-

ceeding two dollars and fifty cents- ($2.50) per acre,"

is void for uncertainty.

36.—The Court erred in not holding that the said

proviso is a purely directive, regulative covenant.

37.—The Court erred in not holding that the said

proviso is unenforceable by the United States, because

its interest is purely nominal.

38.—The Court erred in not holding that the said (iX^^
granted lands. East Side and West Side, both or either, JV»-**^

are timbered in character and were and are not capable ^ ^
of actual settlement. ^ f

39.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent had

not been done awaj^ with by the act of Congress of June

25, 1868, mentioned in the bill of complaint and en-

titled, "An act to amend an act, entitled, 'An act grant-

ing lands to aid in the construction of a railroad and

telegraph line from the Central Pacific Railroad in Cali-

fornia to Portland, in Oregon.'
"

40.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent

had not been waived by said act of June 25, 1868.

41.—The Court erred in holding that said provision
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as to tlie filing of assent had not been repealed by said

act of June 25, 1868.

42.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and ex-

tinguished by said act of June 25, 1868.

43.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868, in connection

with the designation of the Oregon Central (East Side)

Railroad Company, by the legislature of Oregon, on

October 20, 1868.

44.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868, in connection

with the construction work, previous thereto, of the

Oregon Central (East Side) Railroad Company, and

with the subsequent designation of said last named com-

pany by the legislature of Oregon, on October 20, 1868.

45.—The Court erred in holding that said provision

as to the filing of assent attached itself to any right, title

or interest of the grantee of said East Side Grant, or

its successors in interest, or this defendant, individually

or as trustee, or said Oregon and California Railroad

Company, or said Southern Pacific Company, or said

Stephen T. Gage, individually or as trustee, or any or

either of them, by or through any estoppel, consent,

legislative obligation, covenant, condition or otherwise,
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because of the action of said East Side Company in

filing written assent on June 30, 1869, or at any other

time, or in taking any step or steps to bring the atten-

tion of Congress to the matter of such assent, or to pro-

cure any action by Congress in that behalf, if any such

step or steps were taken, or in applying to Congress, if

such application there was, for leave to file such assent,

or otherwise, or at all.

46.—The Court erred in holding that said provision

as to the filing of assent in respect to said East Side

Grant, was a condition, either precedent or subsequent.

47.—The Court erred in holding that the proviso

in respect to settlers in said act of April 10, 1869, was

a question in the case requiring judicial determination.

48.—The Court erred in holding that any imposition

by Congress under said proviso of any qualification,

restriction, limitation, or burden upon the estate granted

under said act of July 25, 1866, was within the power

of Congress to enact, or other than a nullity.

49.—The Court erred in holding that any impostion

by Congress under said proviso, of any qualification,

restriction, limitation or burden upon the estate granted

under said act of July 25, 1866, was within the power

of Congress to enact, or other than a nullity, regard be-

ing had to the rights of the California and Oregon Rail-

road Company, a California corporation, under said act

of July 25, 1866, and to the vested interests, accruing
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under said-.act to said last named corporation in virtue

of its acceptance of said act, and its conduct, construc-

tion and expenditures thereunder and pursuant thereto.

50.—The Court erred in not holding that the act of

Congress of July 25, 1866, pleaded in the bill of com-

plaint in this cause, was and is a single grant, of the

lands described therein, to the California and Oregon

Railroad Company organized under the laws of Cali-

fornia and to such company organized under the laws

of Oregon as the legislature of the latter state should

thereafter designate for the purpose of aiding the said

companies in the construction of a railroad and tele-

graph line from the Central Pacific Railroad in Cali-

fornia to Portland in Oregon.

51.—The Court erred in not holding that the said

grant under said act of Congress was entire and not

severable, and upon the filing of assent to said act in

the Department of the Interior by either of said com-

panies within one year after the passage thereof and

the completion of the first section of twenty miles of

said railroad and telegraph line within two years after

the passage thereof, the said act became operative and

vested in the company complying therewith an interest

in the entire grant.

52.—The Court erred in not holding that the Cali-

fornia and Oregon Railroad Company filed its assent

to said Act in the Department of the Interior within one

year after the passage thereof and completed the first
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section of twenty miles of said railroad and telegraph

line within two years after the passage thereof, and

that thereupon said act became operative and vested in

said California and Oregon Railroad Company an in-

terest in the entire grant.

53.—The Court erred in not holding that when the

California and Oregon Railroad Company filed its as-

sent to said Act of Congress of July 25, 1866, in the

Department of the Interior within one year, and com-

pleted the first section of twent}^ miles of said railroad

and telegraph line, within two years after the passage

of the said act, Congress was without lawful authority

to annex a new condition, by amendment or otherwise,

to the land-grants.

54.—The Court erred in not holding that had the

legislature of Oregon failed to designate a company to

construct said railroad and telegraph line in Oregon,

the California and Oregon Railroad Company, upon

compliance with the provisions of said act of July 25,

1866, had the right and it was authorized by said act to

construct the entire railroad and telegraph line from

the Central Pacific in California to Portland in Ore-

gon and thereby earn, and become entitled to, the entire

land grant under said act.

55.—The Court erred in not holding that the said

act of Congress of July 25, 1866, authorized the Cali-

fornia and Oregon Railroad Company to construct any

part or all of the said railroad and telegraph line pro-
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vided the legislature of Oregon failed to designate a

company as provided by said act, or such company failed

to file its assent to said act.

56.—The Court erred in not holding that the said act

of Congress of July 25, 1866, was, as to said California

and Oregon Railroad Company, a grant in presenti, of

the odd-sections of lands within the limits therein speci-

fied, along the line of said railroad from the Central

Pacific Railroad in California to Portland in Oregon.

57.—The Court erred in not holding that at the time

of the passage of the act of Congress of April 10, 1869,

pleaded in the bill of complaint herein, the California

and Oregon Railroad Company had fully complied with

all of the terms of said act of July 25, 1866, as amended

by the act of June 25, 1868. which were required to be

performed up to the time of the passage of said act of

April 10, 1869.

58.—The Court erred in not holding that prior to

the passage of said act of April 10. 1869, pleaded in

the bill of complaint herein, the California and Oregon

Railroad Company had acquired a vested interest in the

whole of the lands granted by said act of July 25, 1866,

and the said act of April 10, 1869, annexing a condition

to the entire grant was void.

59.—The Court erred in not holding that the said

grant under the said act of Congress of July 25, 1866,

being single and entire and said act of April 10, 1869,



vs. The United States 8039

being void as to the California and Oregon Railroad

Company, as to the whole of said grant, it is void as to

the portion of said grant situated in the State of Ore-

gon.

60.—The Court erred in not holding that the said

act of Congress of April 10, 1869, was void in that it

requires that the interest acquired by the California

and Oregon Railroad Company in the lands granted by

said act of July 25, 1866, shall be sold to actual settlers

only, in quantities not greater than one quarter section

to one purchaser and at a price not exceeding two dol-

lars and fifty cents ($2.50) per acre, as a condition of

an extension of time to the company designated by the

legislature of Oregon, to file its assent to said act of

July 25, 1866.

61.—The Court erred in not holding that the said

act of Congress of July 25, 1866, did not require that

both of the companies mentioned therein should file

assent to said act or construct said railroad and tele-

graph line, but said act was satisfied and became operat-

ive if either of the said companies filed its assent in the

Department of the Interior within one year, after the

passage of said act, and completed construction of its

said railroad and telegraph line within the time pro-

vided in said act and the act of June 25, 1868, amenda-

tory thereof.

62.—The Court erred in not holding that after per-

formance by the said California and Oregon Railroad
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Company, of all conditions imposed by the act of July

25, 1866, and the same as amended by the act of June

25, 1868, required to be performed prior to April 10,

1869, it acquired and possessed a vested right in the

whole of said land grant and Congress was thereby de-

prived of the power and was without authority to "add,

to, alter, amend or repeal" the said act of July 25, 1866,

in any way that would tend to embarrass, delay or de-

feat the construction of either or any portion of said

railroad and telegraph line, or in any way that would

tend to interfere with any vested rights in said grant.

63.—The Court erred in holding that the said j^ro-

viso in respect to settlers in said act of April 10, 1869,

was a condition precedent.

64.—The Court erred in holding that the said pro-

viso in said act of April 10, 1869, was a condition sub-

sequent.

65.—The Court erred in holding that the conse-

quence and penalty of forfeiture was attached by Con-

gress to a breach, should such there be, of said proviso.

66.—The Court erred in holding that any provision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a conditionn precedent.

67.—The Court erred in holding that any jDrovision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a condition subsequent.
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68.—The Court erred in holding that the conse-

quence and penalty of forfeiture was attached by Con-

gress to a breach, should such there be, of any provision

in said act of May 4, 1870, touching sales to actual set-

tlers.

69.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

either to said East Side grant, or to said West Side

grant, or any part thereof.

70.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

to either of said grant, in any re-entry for breach of

condition, or legislature equivalent thereof, or in any

legislative declaration of forfeiture.

71.—The Court erred in holding that there was

jurisdiction in the Court on the equity side of the cause

or subject matter of this suit, and in not dismissing the

bill of complaint.

72.—The Court erred in holding that there was juris-

diction in the court on the equity side to enforce a for-

feiture of said East Side grant for the breach of an as-

sumed condition subsequent, if such breach there was,

in said proviso of said act of April 10, 1869.

73.—The Court erred in holding that there was

jurisdiction in the Court on the equity side to enforce

a forfeiture for the breach of an assumed condition sub-

sequent, if such breach there was, in any provision of

said act of May 4, 1870.
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74.—The Court erred in holding that thecomplainant

was entitled to a decree quieting its title to either of said

grants against this defendant, individually or as trustee,

said Oregon and California Railroad Company, said

Southern Pacific Company, and said Stephen T. Gage,

individually or as trustee, or any or either of them, or

any party to the cause.

75.—The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or any

part thereof, the said complainant had legal title to the

same, or either of them, or any part thereof; and in

holding that the defendant, Oregon and California Rail-

road Company, or its grantees, if such there were, did

not have the legal title to such grants.

76.—The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or any

part thereof, the complainant was in possession of the

said grants, or either of them, or any part thereof; and

in holding that the Oregon and California Railroad

Company, or its grantees, if such there were, did not

have the possession of the same.

77.—The Court erred in holding, as foundation for

a suit by complainant to quiet its title to the said grants,

or either of them, or any part thereof, that the same

had not been reduced to possession and were unoc-

cupied and vacant, and not in j^ossession of said de-

fendant, Oregon and California Railroad Company.

78.—The Court erred in holding that at the time
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of the filing of the bill of complaint herein and ever

since, and for a long time continuously next prior there-

to, the Oregon and California Railroad Company, or

its grantees, if such there were, did not have jjossession

of the said grants, or either of them.

79.—The Court erred in not holding that at the

time of the filing of the bill of complaint herein, and

ever since, and for a long time continuously next prior

thereto, the Oregon and California Railroad Company

had legal title and the possession of all the lands of

which forfeiture is sought by said bill of complaint

against this defendant, individually and as trustee, and

said Oregon and California Railroad Company and said

Southern Pacific Company and against said Stephen T.

Gage, individually and as trustee.

80.—The Court erred in holding that the said pro-

viso of said act of April 10, 1869, or any provision of

said act of May 4, 1870, touching actual settlers in any-

wise or at all affected the title to the lands, or any part

thereof, either of said East Side grant or of said West

Side grant.

81.—The Court erred in holding, on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in re-

ceipt to said East Side grant, that any breach of such

assumed condition subsequent, or any assumed cause

of forfeiture had not been waived by Congress and com-

plainant.
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82.—The Court erred in holding, on the assumption

of a condition subsequent, in any provision of said act

of Ma}^ 4, 1870, touching actual settlers, or on the as-

sumption of any cause of forfeiture in respect to the said

Wast Side grant, that any breach of such assumed

condition subsequent, or any assumed cause of forfei-

ture had not been waived by Congress and complainant.

83.—The Court erred in holding, on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in re-

spect to said East Side grant, that any breach of such

assumed condition subsequent, or any assumed cause of

forfeiture, had not been acquicssced in by Congress and

complainant.

84.—The Court erred in holding, on the assumption

of a condition subsequent in any provision of said act of

May 4, 1870, touching actual settlers, or on the assump-

tion of any cause of forfeiture in respect to said West

Side grant, that any breach of such assumed condition

subsequent, or any assumed cause of forfeiture had not

been acquiesced in by Congress and complainant.

85.—The Court erred in holding on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in re-

spect to the said East Side grant, that as to any breach

of such assumed condition subsequent, or assumed cause

of forfeiture, the comjDlainant herein was not estopped

to assert the same.
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86.—The Court erred in holding, on the assumption

of a condition subsequent, in any provision of said act of

May 4, 1870, touching actual settlers, or on the assump-

tion of any cause of forfeiture in respect to said West

Side grant, that as to any breach of such assumed con-

dition subsequent, or any assumed cause of forfeiture,

the complainant herein was not estopped to assert the

same.

87.—The Court erred in not holding, on the assump-

tion that the said proviso in the said act of April 10,

1869, or said provision in said act of May 4, 1870, is a

condition subsequent, that Congress and the complain-

ant have waived the breach thereof by acquiescence in.

the many deeds of conveyance made by the defendant,

Oregon and California Railroad Company, with the

knowledge of Congress and complainant.

88.—The Court erred in not holding, on the assump-

tion that the said proviso in the said act of April 10,

1869, or said provision in said act of May 4, 1870, is a

condition subsequent, that Congress and the complain-

ant have waived the breach thereof by acceptance and

use of the said railroad.

89.—The Court erred in not holding, on the assump-

tion that the said proviso in the said act of April 10,

1869, of said provision in said act of May 4, 1870, is a

condition subsequent, that Congress and the complain-

ant have waived the breach thereof by annual issuance

of patents to said lands from 1871 down to 1906.
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90.—The Court erred in not holding, on the assump-

tion that th€ said proviso in the said act of April 10,

1869, or said provision in said act of May 4, 1870, is a

condition subsequent, that Congress and the complain-

ant have waived the breach thereof by the passage by

Congress of the Forfeiture Acts of January 31, 1885,

and September 29, 1890.

91.—The Court erred in not holding that this suit

as to all lands patented prior to October, 1902, Avas and

is barred by the Acts of Congress of March 3, 1891,

and March 2, 1896.

92.—The Court erred in not holding that all causes

of action presented by the bill of complaint herein are

barred by laches and the Statute of Limitations.

93.—The Court erred in holding that the primary

and controlling purpose of Congress in the act of July

25, 1866, and acts amendatory thereof, was to provide

for the sale of the granted land to actual settlers, or in

that behalf, that said lands were capable of actual set-

tlement.

94.—The Court erred in not holding that the pri-

mary object of the act of April 10, 1869, was to extend

the time for the construction of the said railroad and

not to impose a condition or trust upon the grant already

made.

95.—The Court erred in not holding that the proviso
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for the sale of the lands granted to actual settlers, con-

tained in the act of April 10, 1869, and the provision as

to settlers in the act of May 4, 1870, are, and each of

them is, void because the same is repugnant to the grant

and tends to defeat and destroy the primary purpose and

intent of Congress in making the said grants in aid of

the construction of the said railroads and telegraph lines.

96.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, for the sale of said lands to

actual settlers, was intended only to apply to such ac-

tual settlers as were, at the dates of the acts of July

25, 1866, and May 4, 1870, in actual possession of said

portions of said granted lands or who might become ac-

tual settlers before the filing of the map of survey.

97.—The Court erred in not holding, on the assump-

tion that the said provision in the said acts of April 10,

1869, and May 4, 1870, for the sale of said granted lands

to actual settlers, were conditions subsequent, that Con-

gress and complainant waived any breach of said pro-

visions or right to forfeiture by

:

(a) Permitting the said grants to be administered

by the grantees and their successors for a period of

over thirty-eight years prior to the passage of the joint

resolution of April 3, 1908, and prior to the commence-

ment of this suit on the 4th day of September, 1908,

with the knowledge of Congress and complainant; and

(b) The passage of the act of June 25, 1868; and
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(c) Th^ passage of the forfeiture act of Janu-

ary 31, 1885; and

(d) The repeated refusal of Congress to pass any

other forfeiture act than the general statute on that

subject; and the forfeiture act of September 29, 1890;

and

(e) The continuous and regular issuance by com-

plainant of patents to said granted lands.

98.—The Court erred in not holding, on the assump-

tion that the act of July 25, 1866, constituted and was

a single grant, and so as to the West Side grant, both

or either, that a waiver on the part of Congress and the

complainant of any breach of the j^roviso or clause as

to sales to settlers in said grants, or either of them, and

of forfeiture on account thereof, as to a portion of the

same, with knowledge on the part of Congress and the

complainant, was a waiver as to the entire grants, both

or either.

99.—The Court erred in not holding, on the assump-

tion that the proviso in the act of April 10, 1869, and the

provision in the act of May 4, 1870, as to sales of said

granted lands to actual settlers, are conditions subse-

quent, that each of said conditions subsequent is void

for the following reasons

:

(a) It is retroactive and its effect would be to di-

vest the title of defendant, Oregon and California Rail-

road Company; and
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(b) It is in restraint of and prohibits alienation ex-

cept as to a particular class of persons; and

(c) The restraint on alienation is inconsistent with

the purpose of the grant and the estate granted ; and

(d) The said condition does not fix a definite time

within which any of the lands shall be sold to actual set-

tlers; and

(e) The said conditions does not define who is an

actual settler; and

(f) The sale of said lands is wholly dependent

upon there being actual settlers thereon, an uncertain

event, and the restraint contained in said provision

amounts to a perpetuity; and

(g) Because said conditions do not contain any

clause of re-entry or forfeiture for a violation thereof.

100.—The Court erred in not holding that the com-

plainant by its conduct in relation to the lands granted

by said acts of Congress has waived, and is estopped

from claiming, a forfeiture thereof.

101.—The Court erred in not holding that the grant-

ees under said acts of Congress or their successors, as-

sociates or assigns, had the right to mortgage the whole,

or any part, of said land grant to obtain money where-

with to construct the said railroad and telegraph line.

102.—The Court erred in not holding that under the
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terms and j5revisions of said act of Congress of April

10, 1869, and of May 4, 1870, the grantee or grantees

mentioned in said land grants cannot and could not

perform the said provisions as to the sale of the lands

granted to actual settlers, and by reason thereof, per-

formance of said provisions was excused and the said

granted lands vested in said grantees absolutely and

discharged of said conditions.

103.—The Court erred in not holding that the pro-

viso in the act of April 10, 1869, and the provision in

the act of May 4, 1870, as to the sale of the lands granted

by said acts to actual settlers was and is unilateral and

void in that actual settlers are not bound to purchase

and the grantees under said grants could not compel

settlers to purchase any portion or portions thereof.

104.—The Court erred in not holding that the

grantee or grantees under said land grants in any event

were required to sell to actual settlers only during the

construction of the said railroad.

105.—The Court erred in not holdinof that during

the period of construction of said railroad there were

no actual settlers on any portion of said land grants

and for that reason a sale thereof could not be made to

actual settlers in any quantity, and by reason thereof the

said grantee or grantees under said land grants took the

same, discharged of any provision for the sale thereof

to actual settlers.
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106.—The Court erred in not holding that during the

construction of said railroad it was impossible for the

said grantee or grantees under said land grants to sell

any portion of said grants to actual settlers, and that

by reason thereof such sale was excused and the title to

said granted land in Oregon and the whole thereof vested

in the said defendant, Oregon and California Railroad

Company.

107.—The Court erred in not holding that the pro-

viso in the act of April 10, 1869, and the provision in

the act of May 4, 18T0, if and when operative, was di-

rective to the Oregon and California Railroad Company

to sell to actual settlers only, land in quantities not

greater than one quarter section to one purchaser, and

for a price not exceeding two dollars and fifty cents

($2.50) per acre, and did not prohibit the sale of said

granted lands to persons other than actual settlers in

any quantity and at any price.

108.—The Court erred in not holding that the pur-

pose of the said proviso in the act of April 10, 1869,

and the provision in the act of May 4, 1870, for the sale

of said granted lands to actual settlers in quantities not

exceeding one quarter section to each purchaser and at

a price not exceeding two dollars and fifty cents ($2.50)

per acre, was to give to actual settlers an option to pur-

chase lands in said grants on said terms and not intended

to prohibit the said Oregon and California Railroad

Company from selling the lands in said grants to others

than actual settlers in any quantity and at any price.
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109.—The Court erred in not holding that Congress,

in passing the act of April 10, 1869, and the act of May

4, 1870, contemplated two classes of persons to whom

said granted lands would be sold in aid of the construc-

tion of said railroad, namely, actual settlers in posses-

sion of some portion of said grant, and persons who

are not actual settlers and who are not in possession

of any portion of said grant.

110.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, are, and each of them is, in

restraint of alienation and void in that:

(a) It hmits the time during which the property

can be held by the grantee.

(b) It provides for the alienation to a limited class

of persons.

(c) It limits the amount of land which may be sold

to any one person.

(d) It limits the price at which it can be sold.

][IX.—The Court erred in holding that the said land

grants did not become operative until the Railroad Com-

pany filed its assent to the terms and conditions of Sec-

tion Six of the act of July 25, 1866, as amended April

10, 1869.

112.—The Court erred in holding that issuance of

patents to said lands by the land department was not
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a waiver on the part of the complainant of the right to

insist upon the performance by the Railroad Company

of the provisions in said grants as to the sale of lands

to actual settlers.

113.—The Court ered in holding that the act of Com-

gress of April 10, 1869, was a renewal or revival of tlie

grant under the act of Congress of July 25, 1866, or

that the said act of April 10, 1869, was other than a

waiver of the right of forfeiture on account of any of

the conditions in said grant.

114.—The Court erred in holding that at the time of

the passage of the said act of Congress of April 10,

1869, the said land grant under the act of Congress of

July 25, 1866, had lapsed.

115.—The Court erred in not holding that this suit

cannot be maintained as one to enforce forfeiture nor

to quiet title, because

—

(a) Neither the United States nor Congress has

declared a forfeiture; and

(b) The fact of forfeiture has not been adjudi-

cated by a court of law ; and

(c) The defendant, Railroad Company, holds the

legal title to and the possession of said granted lands.

116. The Court erred in not holding that the said

defendant, Oregon and California Railroad Company,

was entitled to a trail by jury of the issue as to whether

or not any of the conditions of said grants, or either of
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them, had feeen breached.

117. The Court erred in not holding that the com-

plainant and Congress had knowledge of all the alleged

breaches of the provisions in each of said land grants

for the sale of the granted lands to actual settlers ; and

that the complainant and Congress acquiesced in said

breaches, with the knowledge thereof and complainant

is estopped to claim a forfeiture of said land grant, or

any part thereof.

118.—The Court erred in not holding that during the

year 1879, down to and including the year 1903, reports

were regularly and semi-annually made of the trans-

actions of the land department of said defendant, Ore-

gon and California Railroad Company, to the Auditor

of Railroad Accounts created by the act of Congress

of June 19, 1878, showing the total cash receipts from

all sales of the said granted lands to the date of said

report; the average price per acre for all sales to the

date of said report, and the average price per acre for

all sales during the half year; the average price per

acre for all purchases to the date of said report; the

maximum price per acre from sales (not town lots) ;

the minimum price per acre from sales (not town lots)

;

the maximum price per acre asked at the time of mak-

ing such report; the minimum price per acre asked at

the time of making such report; and that the Auditor

of Railroad Accounts, pursuant to the provisions of the

said act of Congress of June 19, 1878, made like annual

reports during the whole of said period to the Secretary
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of the Interior, and that annually during the whole of

said period the Secretary of the Interior transmitted the

said reports to Congress, and that said reports showed

that during the year 1879, down to and including the

year 1903, the said defendant, Oregon and California

Railroad Company, sold some of said granted lands at

a price in excess of two dollars and fifty cents ($2.50)

per acre; also in quantities exceeding one hundred and

sixty (160) acres; and that Congress and complainant,

with the knowledge of the said matters and things con-

tained in said reports, acquiesced therein and permitted

the said defendant railroad company to take action ac-

cordingly and to alter its position and to continue to so

administer said grant, and that complainant was, and

is, therefore, estopped from claiming a breach of any of

the conditions, if such there be, in said grant, or a for-

feiture on account thereof, and has waived said alleged

breaches and acquiesced therein.

119.—The Court erred in not holding that the com-

plainant was estopped by the act of the Secretary of the

Interior in approving, as bases of lieu land selections,

deeds conveying property sold in alleged violation of

the said provisions in said grants as to the sale of said

granted lands to actual settlers only.

120.—The Court erred in holding that the "East

Side Company," so-called, by accepting the grant under

the Act of Congress of July 25, 1866, as amended by

the act of April 10, 1869, was estopped from denying the

right or power of Congress to pass an Act imposing any
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conditions repugnant to the original grant.

121.

—

'The Court erred in not holding that the Act

of Congress of July 25, 1866, granting the lands therein

described to aid in the construction of a railroad and

telegraph line, without any direction as to the manner

of sale or disposition thereof, to aid in the construction,

said railroad company had the right to sell or mortgage

the whole of said granted lands for such purpose.

122.—The Court erred in holding that the evidence

in this cause was sufficient to entitle complainant to the

decree rendered herein.

123.—The Court erred in not holding that the evi-

dence in this cause is insufficient to support or sustain

the decree rendered herein.

124.-—The Court erred in not holding that the evi-

dence in the above entitled cause was wholly insufficient

to sustain and support the decree rendered in said cause,

in that there is no evidence in the record showing any

breach or violation of the proviso in the act of Congress

of April 10, 1869, or of any of the provisions of the act

of Congress of May 4, 1870, as to the sale of said granted

lands to actual settlers only, in quantities not exceeding

one hundred and sixty (160) acres to one purchaser and

at a price not exceeding two dollars and fifty cents

($2.50) per acre.

125.—The Court erred in not holding that the evi-

dence in said cause was insufficient to support the de-
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cree rendered herein or any decree in favor of com-

plainant in that there is no evidence in this cause show-

ing any breach or violation of the proviso in the act of

Congress of April 10, 1869, or of any of the provisions

of the act of Congress of May 4, 1870, as to the sale of

the said granted lands to actual settlers.

126.—The Court erred in not holding that the evi-

dence in this cause was wholly insufficient to sustain the

decree rendered herein or any decree in favor of com-

plainant, in that there was no evidence on which to base

a decree of forfeiture of the lands described in the bill

of complaint herein, for any alleged breach of any con-

dition in either of said acts of Congress.

127.—The Court erred in rendering the judgment

and decree herein against the said defendant, Oregon

and California Railroad Compan}% forfeiting the lands

and estates in lands described in the said decree, or any

of said lands, in that there is no evidence whatever in the

record in this cause showing that the said defendant vio-

lated or breached any condition in either of the said acts

of Congress of July 25, 1866, June 25, 1868, or April

10, 1869, or May 4, 1870.

128.—The Court erred in holding that the patents

issued in respect to the said land grants, or either of

them, or any part thereof, were not conclusive against

complainant as to any breach of assumed condition sub-

sequent, or any forfeiture resulting therefrom, or from

any cause whatever.
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129.—The Court erred in holding that the title to

so much of, either of said grants as had been patented

was not concluded against complainant herein by the

acts of Congress of March 3, 1891, and March 2, 1896.

130.—The Court erred in holding that the title to

so much of either of said grants as had been patented

prior to October, 1902, was not concluded against com-

plainant herein and that the alleged cause of action had

not been barred, and the title to such patented lands

made absolute.

131.—The Court erred in holding that the grant of

lands under the act of July 25, 1866, had lapsed at the

time of the passage of the act of Congress of April 10,

1869; and at the same time holding that the proviso in

said act of April 10, 1869, for the sale of said granted

lands to actual settlers, is a condition subsequent, and

in not holding in such behalf that a condition subsequent

must attach to a title or grant previously existing, or

to a title or grant created at the same time the condition

subsequent is imposed.

132.—The Court erred in not holding that a condi-

tion subsequent which may defeat a grant, if breached,

must be imposed in the same act creating the grant, or

if imposed in a subsequent act, then the act creating the

grant must reserve the right to impose or annex such

condition.

133.—The Court erred in not holding that the act of

Congress of April 10, 1869, was not a new grant or a
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revival of the old grant, but a waiver of a right to for-

feiture of the grant already made under the act of July

25, 1866.

134.—The Court erred in not holding, assuming the

said "actual settler clause" in each of said acts of Con-

gress to be a condition subsequent, and certain, and

definite, so as to be enforcable that it was repugnant to

the grant and is void.

135.—The Court erred in not holding that if actual

settlers did not apply to purchase the granted land and

if they were not sold by or before the time following com-

pletion and acceptance of the road, then, and thereafter

the said "actual settler" clause in each of said acts be-

came inoperative and whether the words of the "actual

settler" clause created a covenant or condition, the rail-

road company took an estate in the unsold lands abso-

lute and unconditional.

136.—The Court erred in not holding that it is the

duty of the land department of the United States to

administer the land laws thereof and to determine in the

first instance who are "actual settlers;" and that the

proviso in the act of April 10, 1869, and the provisions

in the act of May 4, 1870, in that regard, are and each

of them is void, and that it was beyond the power of

Congress to impose upon the railroad company a func-

tion belonging exclusively to the land department of the

United States.
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137.—The Court erred in not holding that the said

provisions in the act of April 10, 1869, and the provis-

ions in the act of May 4, 1870, as to the sale of such

lands to actual settlers are and each of them is void, and

that no method or procedure is provided in either of said

acts whereby it can be determined who are actual set-

tlers within the meaning of either of said provisions; and

the question as to who are actual settlers unon such

granted lands is a question committed by the laws of

the United States to the land department thereof.

WHEREFORE, this defendant, individually and

as trustee, prays that the said decree herein—except so

much thereof as— (1) dismisses the cross-complainants

of the defendants' cross-complainants and the complain-

ants in intervention of the interveners-defendants, and

(2) adjudges that the complaints' prayer for an ac-

counting be denied, and, ( 3 ) excepts from the operation

of the decree, all right of way and station grounds, as

established and in actual use at the date of said decree

in the operation of the railroad of the defendant Oregon

and California Railroad Company, and, (4) provides

that the said decree shall not apply to reservations or

exceptions, in contracts or deeds of conveyance, executed

by or on behalf of the defendant Oregon and California

Railroad Company in the sale of any lands granted by

the aforesaid act of July 25, 1866, as amended, or by

said act of May 4, 1870, of right of way for the main

track of the railroad of said defendant Oregon and Cali-

fornia Railroad Company, as actually constructed, es-
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tablished, and in operation at the date of said decree,

be reversed, and that this Court enter a decree in accord-

ance with the prayer of the answer and amendments

thereto of this defendant, and the defendants, Oregon

and California Raih-oad Com^^any and Southern Pa-

cific Comj^any, and Stephen T. Gage, individually and

as trustee, filed herein, and adjudging that the bill of

complaint herein be dismissed, and for such other relief

to this defendant, individually and as trustee, said Ore-

gon and California Railroad Company, said Southern

Pacific Company and said Stephen T. Gage, individu-

ally and as trustee, as may be proper.

MILLER, KING, LANE and TRAFFORD,

DOLPH, MALLORY, SIMON & GEARIN.

JOHN C. SPOONER,

JOHN M. GEARIN,

of Counsel.

Solicitors and Attorneys for said defendant,

Union Trust Company of New York, in-

dividually and as trustee.

Service of the foregoing Assignment of Errors is ad-

mitted this 29th day of August, 1913.
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A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, John L. Snyder,

Julius F. Prahl, Albert E. Thompson,

James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E.

Williams, Paul Birkenfeld, J. H. Lewis,

Francis S. Wiser, W. E. Anderson, Albert

Arms, Joseph A. Maxwell, Isaac McKay,

J. R. Peterson, D. MacLafferty, Edgar

MacLafferty, V. V. McAboy, George C.

MacLafferty, George Edgar MacLafferty,

E. L. MacLafferty, B. N. MacLafferty,

Enos M. Fluhrer, F. W. Floeter, and S.

Shryock.

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, Sidney Ben Smith,

Orrin J. Lawrence, Robert G. Balderree,

Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Hauden-

schield, S. H. Montgomery, W. A. Noland,

James C. O'Neill, Alexander Fauske,

Francis Wiest, Cordelia Michael, John B.

Wiest, Cyrus Wiest, John Wiest, Thomas
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Manley Hill, Otto Nelson, Jasper L.

Hewitt, B. L. Porter, Frank Wells, C. P.

Wells, I. H. Ingram, L. G. Reeves, W. W.
Wells, F. M. Rhoades, Roy W. Minkler,

and Marvin Martin.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attorneys for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. WRIGHT,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons Whose names are specifically

set forth in the above title to this cause, com-



8064 O. (| C. R. R. Co., et al.

.^mencing with and including the said Wil-

liam F. Slaughter, down to and including

Arthur Persinger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.

Deitz.
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SHEPARD &

BURKHEIMER,

Successors to

SHEPARD & FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank

Terrace, down to and including John Zoff i,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on the 2nd day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-
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--fically set forth in the above title to this

cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd day of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK, .

GEO. W. WRIGHT,
\

Solicitors and Attorneys for the said inter-

veners George W. Wright, William W.
Bailey, Willetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Arthur L. Golder, George W. Trefen

and Lewis J. Trefen.
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A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners William E. Carter, Frank Carter and

William H. Prentice.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.
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OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Palmer, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhiide and Frank A. Durrah.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.

White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-

lane, Fred G. Merrill, Edward Robertson

Abbot, Manning D. L'Amoreaux, Agnes

G. Stewart, Ida M. Pahlman and Rose

L'Amoreaux.

B. W. COINER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John

F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.
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Staats, E. J. Staats, Rodney C. White, Ida

A. White, Grant Nixon, Adolphus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said R. E.

Cameron, down to and including John A.

Miller, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Varnum, Elizabeth M.

Edwards, Thomas F. Hartzel, Madge

Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Mauzer, F. H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Haycox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.
James, Albert Trego, Leta G. Trego, Harry

Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Nicholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Byron G.

Hall, William O. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-

liam Hoeck and Henry Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, commencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. Gould and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Abram

B. Horner, down to and including William

Thwaites, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said George

B. Bothwell, down to and including Leota

Travers, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Keyes, Chester H.

Thomson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van

Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-

denberg, Anna H. Tromper, Anna H.

Trompen, John N. Tromper, John N.

Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry

Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Boer, John De Haan,

William Bommelje, Benjamin Hoffman,

Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C, Smith, John W. Hue-

nink, John H. Huenink, Bertha Moe

Seaver, Chester H. Thomson, Chas. B.

Winchester, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P. Alford, down to and including Donald

C. Barber, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

SoHcitors and Attorneys for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by

leave of court, filed their joint complaint

in intervention in this cause on the 15th day

of March, 1910.
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State of Oregon,
)

)ss.

County of JNIultnomah. )

Due and legal service of the within Asst. of Errors

is hereby accepted in JVIultnomah County, Oregon, this

29th day of August 1913 by receiving a true copy there-

of, duly certified to as such.

JAS. C. McREYNOLDS, Attorney General,

B. D. TOWNSEND, Spcl. Asst. to Atty. Genl.

By GLENN E. HUSTED, Spl. Asst. to Atty. Genl.

Attorneys for Complainant.

CLARENCE L. REAMES,

United States Attorney,

By Robert R. Rankin,

Assistant United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court.
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And on August 29, 1913, there was duly filed in said

irt Assignment of Errors of the defendant, Stephen

Gage, individually and as trustee, in words and fig-

s as follows, to-wit:

(TITLE.)

iLFEXDAXT STEPHEX T. GAGE'S (IXDI-

VIDUALLY AXD AS TRUSTEE) AS-

SIGXMEXT OF ERRORS.

The defendant, Stephen T. Gage, individually and

trustee, complains of errors in the proceedings in this

ie, in the District Court of the United States, for the

strict of Oregon, in the above entitled cause, and in

? decision and decree rendered, made and entered

?rein. and assigns the following as the errors com-

lined of:

1.—The Court erred in overruling the demurrer of

s defendant to the bill of complaint herein.

2.—The Court erred in overruling and in not sus-

Jiing the following gromids of the joint and several

murrer of the defendants, Oregon and California

lilroad Company, Southern Pacific Company, and

ephen T. Gage, individually and as trustee, to the bill

complaint herein:

As against the said defendants and each of them, the

said bill of complaint is without equity and camiot be
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State of Q^regon,
)

)ss.

County of Multnomah. )

Due and legal service of the within Asst. of Errors

is hereby accepted in Multnomah County, Oregon, this

29th day of August 1913 by receiving a true copy there-

of, duly certified to as such.

JAS. C. McREYNOLDS, Attorney General,

B. D. TOWNSEND, Spcl. Asst. to Atty. Genl.

By GLENN E. HUSTED, Spl. Asst. to Atty. Genl.

Attorneys for Complainant.

CLARENCE L. REAMES,

United States Attorney,

By Robert R. Rankin,

Assistant United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court.
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And on August 29, 1913, there was duly filed in said

court Assignment of Errors of the defendant, Stephen

T. Gage, individually and as trustee, in words and fig-

ures as follows, to-wit:

(TITLE.)

DEFENDANT STEPHEN T. GAGE'S (INDI-

VIDUALLY AND AS TRUSTEE) AS-

SIGNMENT OF ERRORS.

The defendant, Stephen T. Gage, individually and

as trustee, complains of errors in the proceedings in this

case, in the District Court of the United States, for the

District of Oregon, in the above entitled cause, and in

the decision and decree rendered, made and entered

therein, and assigns the following as the errors com-

plained of:

1.—The Court erred in overruling the demurrer of

this defendant to the bill of complaint herein.

2.—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the defendants, Oregon and California

Railroad Company, Southern Pacific Company, and

Stephen T. Gage, individually and as trustee, to the bill

of complaint herein:

As against the said defendants and each of them, the

said bill of complaint is without equity and cannot be



8078 O. (| C. R. R. Co., et al.

maintaiijed as to the "East Side Grant," so-called in

said bill of complaint and subject thereof.

3.—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the said defendants to the bill of complaint

of complainant herein:

As against the said defendants and each of them,

the said bill of complaint is without equity, and cannot

be maintained, as to the "West Side Grant," so-called,

in said bill of complaint and subject thereof.

4.—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the said defendants to the bill of complaint

of complainant herein:

As against the said defendants and each of them,

the said bill of complaint is without any equity what-

soever.

5.—The Court erred in overuling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them, the

said bill of complaint does not set forth or show any

matter, equity or cause, entitling complaint to

:
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Any relief as to the "East Side Grant," so-called in

said bill of complaint, and subject thereof, or because

of or arising out of any facts, particulars, transactions,

matters or things in the said bill of complaint set forth

or shown about, relating to, or concerning the said "East

Side Grant."

6.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

Any relief as to the "West Side Grant," so-called,

in said bill of complaint and subject thereof, or because

of or arising out of any facts, particulars, transactions,

matters or things in the said bill of complaint set forth

or shown about, relating to, or concerning the "West

Side Grant."

7.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and de-

ciding that:

As against the said defendants, and each of them

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:
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A decree declaring or adjudging forfeiture of all or

any of the lands or estates in lands described or referred

to in paragraph 1 of subdivision First of the prayer of

the bill of complaint herein.

8.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them, the

said bill of complaint does not set forth or show any mat-

ter, equity or cause, entitling complainant to:

A decree quieting the title to all or any of the lands

or estates in lands described or referred to in paragraph

1 of subdivision First of the prayer of the bill of com-

plaint herein.

9.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any
matter, equity or cause, entitling complainant to

:

A decree or order requiring the defendants or any
of them to surrender unto complainant possession or

control of lands or estates in lands described or referred
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to in jiaragraph 1 of subdivision First of the prayer of

the said bill of complaint herein.

10.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them, the

said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

The, or any injunction requiring the said defendants,

or any of them, to do or perform any of the acts or

things set forth or mentioned in paragraph 3 of subdi-

vision First of the prayer of the bill of complaint herein.

11.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and

several demurrer of the said defendants to the bill of

complaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling complainant to:

The, or any, injunction or restraining order or de-

cree asked for in the Second subdivision of the prayer

of the bill of complaint herein.
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12.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

The, or any, injunction or restraining order asked

for or mentioned in the Fifth subdivision of the prayer

of the bill of complaint herein.

13.—The Court erred in overruling and in not sus-

taining the folioAving grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

Any relief whatsoever.

14.—The Court erred in holding that the United

States, complainant herein, was entitled to the relief

prayed for in its complaint herein, or to any relief, and

in not holding that the said complaint of said com-

plainant should be dismissed.

15.—The Court erred in holding that the complain-

ant had any right, title or interest in or to the lands de-
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scribed in the decree herein, or any part thereof.

16.—The Court erred in holding that the complain-

ant is the owner in fee simple, or in the possession of

said lands, or any part thereof, or entitled to the pos-

session of the same, or any part thereof.

17.—The Court erred in holding that the defendant,

the Oregon and California Railroad Company, was not

the owner in fee simple and in the possession, and en-

titled to the possession of said lands, and the whole

thereof.

18.—The Court erred in holding that the allegations

in said bill of complaint were sustained by the evidence,

and in not holding that said bill should be dismissed.

19.^—The Court erred in holding that the lands or

any thereof, described in the decree, were and had been

forfeited to the complainant, and that a decree be en-

tered forfeiting said lands, or any thereof, to the com-

plainant.

20.—The Court erred in holding that the lands and

estates in lands in the said decree described, either in

whole or in part have become or now are forfeited to,

or that the title to the same or any part thereof, has re-

verted to and now is revested in the United States of

America, or that the same or any part thereof now are

the absolute property of the United States of America,

or are free from any or all claim or claims of right, title

or interest or lien in, to, or upon the same or any part
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thereof by ^or in favor of this defendant, individually or

as trustee, or the defendant Oregon and California Rail-

road Company, or the defendant Southern Pacific Com-

pany, or the defendant Union Trust Company, indi-

vidually nr as trustee, or any party or parties claiming

under them, or either or any of them.

21.—The Court erred in holding that the title of

complainant to the said lands, or any thereof, should

be quieted.

22.—The Court erred in holding that the title of the

United States of America to all or any of said lands or

estates in lands be or is by said decree quieted or con-

firmed, or be or is so quieted or confirmed, particularly

as to any or all claim or claims of right, title, interest

or lien in, to, or upon the same or any part thereof, by

or in favor of this defendant, individually or as trustee,

or the said Oregon and California Railroad Company,

or the said Southern Pacific Company, or the said Union

Trust Company, individually or as trustee, or each or

every party or parties claiming under them, or either

or any of them.

23.—The Court erred in holding that complainant

was entitled to recover its costs and disbursements

herein, and that a decree should be entered to that ef-

fect.

24.—The Court erred in holding that the complain-

ant herein was or is entitled to any injunction or re-

straining order in this cause.
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25.—The Court erred in holding that this defend-

ant, individually or as trustee, or said Oregon and Cali-

fornia Railroad Company, or said Southern Pacific

Company, or said Union Trust Company, individually

or as trustee, or the officers or agents of them, or any

or either of them, be, or that they, or any or either of

them by said decree are or is forever, or at all, enjoined

or restrained from claiming or asserting, or from claim-

ing or asserting in any manner any right, title, interest

or lien in, to, or upon the said lands, or estates in lands,

or any part thereof, or from in any manner selling, con-

veying, leasing or disposing of any of said lands or es-

tates in lands, or any interest therein, or from negotiat-

ing, executing, or recording any document or instru-

ment, or from doing any other act or thing which shall

in any manner affect or encumber the title to said lands

or estates in lands or any part thereof, or from going

upon said lands, or any part thereof, or from cutting,

removing or in any manner using or injuring any tim-

ber or other natural products thereof, or from conmit-

ting in any manner trespass upon said lands, or any

part thereof, or from using or interfering with in any

manner said lands or estates in lands, or any part thereof,

or the title or possession thereof, or from contracting

with, inviting or inducing, or permitting, or in any man-

ner whatsoever permitting others, or any party to do

any of the things aforesaid.

26.—The Court erred in holding as to all or any

lands which may hereafter revert, as in paragraph IV
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of said decree set forth, to this defendant, individually

or as trustee, or to said Oregon and California Railroad

Company, or to said Southern Pacific Company, or to

said Union Trust Company, individually or as trustee,

that this defendant, or the said Oregon and California

Railroad Company, or the said Union Trust Company,

or any or either of them shall within sixty days, or any

•other period of time, from the date that any of said

lands shall so revert to said defendants, or any or either

of them, or at all, execute or file with the clerk of said

court, or otherwise, or at all, any deed of conveyance in

due or legal form, or at all, conveying or confirming

unto the United States of America all or any of said

lands, free from any or all claim or claims of right,

title, interest or lien in, to, or upon the same, or any

part thereof, in favor of said defendants, or either or

any of them, or otherwise or at all, or that in the event

that said defendants, or any or either of them, shall fail

to execute or file any such deed or deeds of conveyance,

said decree shall operate or shall have the same force or

effect as such deed or deeds of conveyance.

27.—The Court erred in holding that within sixty

days or any other time, from the date of said decree, or

otherwise or at all, this defendant, or said Oregon and

California Railroad Company, or said Union Trust

Company, or any or either of them, shall execute or de-

liver to the clerk of said court, or otherwise, or at all, a

deed of conveyance in due or legal form, or at all, con-

veying and confirming unto the United States of
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America all or any of said lands situated in the State

of Washington, free or clear from any or all claim or

claims of right, title, interest or lien in, to, or upon the

same, or any part thereof, in favor of said defendants,

or any or either of them, or otherwise or at all, or that

in the event that said defendants, or any or either of

them, shall fail to execute or file any such deed of con-

veyance, said decree shall operate or shall have the same

force or effect as such deed of conveyance.

28.—The Court erred in holding that the above men-

tioned defendant. Union Trust Company, had no lien

on said lands or any part thereof, and in holding that the

lien of said defendant evidenced by deed of trust of

date of July 1, 1887, was of no avail and without force

or effect and did not express or constitute any right,

charge or lien in or upon the said lands, or any part

thereof, and should be set aside and cancelled.

29.—The Court erred in holding that this defend-

ant, as trustee, or the said Southern Pacific Company,

had no lien on said lands or any part thereof, and in

holding that the lien of this defendant, as trustee, evi-

denced by deed of trust of date June 2, 1881, was of no

avail and without force or effect and did not express or

constitute any right, charge or lien in or upon the said

lands, or any part thereof, and should be set aside and

cancelled.

30.—The Court erred in holding that said Union

Trust Company of New York, as trustee for the own-
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ers and holders of bonds issued under and by virtue of

trust mortgage of July 1, 1887, was not entitled to the

rights, or to all or any of the rights of an innocent pur-

chaser for value.

31.—The Court erred in holding that whatever in-

terpretation might be given to the proviso touching ac-

tual settlers of said act of April 10, 1869, or whether

the same created a condition subsequent or not, said

Union Trust Company of New York was not entitled

to a lien upon the right of way and the whole land grant

of the said act of Juty 25, 1866, as security for the sum

of twenty million dollars, as provided in its mortgage of

July 1, 1887, and in holding that said Union Trust

Company was not entitled to have said lien impressed

upon said right of way and said entire land grant to be

satisfied first and before forfeiture or reversion to the

complainant, or said United States of America, if for-

feiture or reversion should be decreed.

32.—The Court erred in holding that the right to

forfeiture for breach of condition subsequent is not a

right that may be waived, and in holding that in this

case, as to said Union Trust Companj^ said right, if it

ever existed, was not waived by said complainant and

said United States of America, and in holding that said

complainant and said United States of America is not

estojDped to allege a breach of such condition or to pray

or have forfeiture as against said defendant, said Union

Trust Company of New York.

33.—The Court erred in holding that the paramount
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and j^rimary purjjose of Congress touching the land

grant under the act of Congress of July 25, 1866, men-

tioned in the bill of complaint and entitled "An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad in

California, to Portland, in Oregon," or any amendment

thereof, is expressed by the proviso as to sale to actual

settlers, contained in the act of Congress of April 10,

1869, referred to in said bill, and entitled, "An act to

amend an act entitled, 'an act granting lands to aid in

the construction of a railroad and telegraph line from

the Central Pacific Railroad in California to Portland,

in Oregon."

34.—The Court erred in holding that the paramount

and primary purpose in making the said land grant was

other than to aid in the construction of a railroad, as

expressed in the said act of July 25, 1866.

35.—The Court erred in holding that the paramount

and primary purpose of Congress touching the land

grant under the act of Congress of May 4, 1870, men-

tioned in the bill of complaint, and entitled, "An act

granting lands to aid in the construction of a railroad

and telegraph line from Portland to Astoria and Mc-

Minnville, in the State of Oregon," was other than to

aid in the construction of a railroad as expressed in said

last mentioned act.

36.—The Court erred in holding that this defend-

ant, individually or as trustee, or said Oregon and Cali-
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foriiia Railroad Company, or said Southern Patific

Companj^ or said Union Trust Company, individually

or as trustee, or any or either of them, had at any time

violated any provision of said act of July 25, 1866, or

of said act of April 10, 1869, or of said act of May 4,

1870, or more particularly any clause or provision either

in said act of April 10, 1869, or in said act of May 4,

1870, relative to actual settlers.

37.—The Court erred in holding that in respect to

the said land grants, or either of them, there had been

any application thereof by the grantees of the same, or

either of them, or their successors in interest, or by this

defendant, individually or as trustee, or said Oregon

and California Kailroad Company, or said Southern Pa-

cific Company, or said Union Trust Company, indi-

vidually or as trustee, or any or either of them, other

than in fulfillment of and compliance with the para-

mount and primary purpose of Congress in making the

said land grants, or either of them.

38.—The Court erred in holding that the applica-

tion of the land grant under the said act of July 25,

1866, denominated by way of distinction the East Side

Grant, to the construction of the railroad contemplated

therein, by way of a mortgage or deed of trust of said

land grant to raise funds, or refund the same, for the

construction of such railroad, was a violation of any

congressional intent or legislation in the premises, or

other than a fulfillment of and compliance with the in-

tent and legislation of Congress.
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39.—The Court erred in holding that the applica-

tion of the said East Side Grant to the construction of

the railroad contemplated in said act of July 25, 1866,

by way of a deed of trust or mortgage of said land grant

to raise funds, or to refund the same, for the construc-

tion of such railroad, was in subjection and subordina-

tion to, and restricted by, the proviso in said act of April

10, 1869, relative to actual settlers.

40.—The Court erred in holding that any sale or

sales of lands forming part of said East Side Grant,

pursuant to the mortgage or mortgages, deed, or deeds

of trust of said grant for the purpose of raising such

construction funds, or refunding the same, and the aj)-

plication of the proceeds of such sale or sales in re-

demption of such construction indebtedness, so secured

or refunded, constituted any departure from or viola-

tion of any purpose, or enactment of Congress in the

premises, or were other than a fulfillment of and com-

pliance with, the policy, intent and legislation of Con-

gress.

41.—The Court erred in holding that the lands of

said East Side Grant, or any part thereof, had been sold

in breach or violation of any provision of the said act

of July 25, 1866, or of said act of April 10, 1869.

42.—The Court erred in holding that the grantee of

said East Side Grant, or its successors in interest, or

this defendant, individually or as trustee, or said Ore-

gon and California Railroad Company, or said South-

ern Pacific Company; or said Union Trust Company,
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individually or as trustee, or any or either of them, had

dealt, or' failed, refused or omitted to deal with the said

lands, or any part thereof, or sold or disposed of the

same, or any part thereof, in breach of any act of Con-

gress or otherwise than in fulfillment of and compliance

with the polic}^ intent and legislation of Congress in

the premises.

43.—The Court erred in holding that the application

of the land grant under the said act of May 4, 1870,

denominated by way of distinction, the West Side

Grant, to the construction of the railroad therein con-

templated, by way of a mortgage or deed of trust of

said grant to raise funds, or to refund the same, for

the construction of such railroad was in breach of any

provision of said last mentioned act, or in violation of

any congressional intent or legislation in the premises,

or other than a fulfillment of and compliance with the

intent and legislation of Congress.

44.—The Court erred in holding that the applica-

tion of the said West Side Grant to the construction of

the railroad contemplated in said act of May 4, 1870, by

way of a mortgage or deed of trust of said grant to raise

funds, or refund the same, for the construction of such

railroad, was in subjection and subordination to and re-

stricted by anything in said last mentioned act as to

actual settlers.

45.—The Court erred in holding that any sale or

sales of lands forming part of said West Side Grant,
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under any mortgage or deed of trust of said grant for

the purpose of raising such construction funds, or re-

funding the same, and the appHcation of the proceeds

of such sale or sales in redemption of such construction

indebtedness so secured or refunded, constituted any

dej)arture from or violation of any purpose or enact-

ment of Congress in the premises, or were other than a

fulfillment of and compliance with the policy, intent

and legislation of Congress.

46.—The Court erred in holding that the lands of

said West Side Grant, or any part thereof, had been

sold in breach of any provision of the said act of May
4, 1870.

47.—The Court erred in holding that the grantee of

said West Side Grant, or its successors in interest, or

this defendant, individually or as trustee, or said Ore-

gon and California Railroad Company, or said South-

ern Pacific Company, or said Union Trust Company,

individually or as trustee, or any or either of them, had

dealt, or failed, refused or omitted to deal wuth the said

lands, or any part thereof, or sold or disposed of the

same or any part thereof, in breach of said act of May
4, 1870, or otherwise than in fulfillment of and com-

pliance with the policy, intent and legislation of Con-

gress, in the premises.

48.—The Court erred in not holding that the pro-

viso in the Act of Congress of April 10, 1869, to-wit,

"That the lands granted by the act aforesaid shall be
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sold to actual settlers only, in quantities not greater

than ofte quarter section to one purchaser and for a

price not exceeding two dollars and fifty ($2.50) cents

per acre," is void for uncertainty.

49.—The Court erred in not holding that the said

proviso is a purely directive, regulative covenant.

50.—The Court erred in not holding that the said

proviso is unenforceable by the United States, because

its interest is purely nominal.

51.—The Court erred in not holding that the said

granted lands, East Side and West Side, both or either,

are timbered in character and were and are not capable

of actual settlement.

52.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent

had not been done away with by the act of Congress of

June 25, 1868, mentioned in the bill of complaint and

entitled, "An act to amend an act, entitled, 'An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad in

California to Portland, in Oregon.'
"

53.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent had

not been waived by said act of June 25, 1868.

54.—The Court erred in holding that said provision

as to the filing of assent had not been repealed by said
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act of June 25, 1868.

55.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868.

56.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868, in connec-

tion with the designation of the Oregon Central (East

Side) Railroad Company, by the legislature of Oregon,

on October 20, 1868.

57.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868, in connection

with the construction work, previous thereto, of the

Oregon Central (East Side) Railroad Company, and

with the subsequent designation of said last named com-

panj^ by the legislature of Oregon, on October 20, 1868.

58.—The Court erred in holding that said provision

as to the filing of assent attached itself to any right,

title or interest of the grantee of said East Side grant,

or its successors in interest, or this defendant, individu-

ally or as trustee, or said Oregon and California Rail-

road Company, or said Southern Pacific Company, or

said Union Trust Company, individually or as trustee,

or any or either of them, by or through any estoppel,

consent, legislative obligation, covenant, condition or

otherwise because of the action of said East Side Com-
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pany in filing written assent on June 30, 1869, or at

any other time, or in taking any step or steps to bring

the attention of Congress to the matter of such assent,

or to procure any action by Congress in that behalf, if

any such step or steps were taken, or in applying to Con-

gress, if such application there was, for leave to file

such assent, or otherwise, or at all.

59.—The Court erred in holding that said provision

as to the filing of assent, in respect to said East Side

Grant, was a condition, either precedent or subsequent.

60.—The Court erred in holding that the proviso in

respect to settlers in said act of April 10, 1869, was a

question in the case requiring judicial determination.

61.—The Court erred in holding that any imposi-

tion by Congress under said proviso of any qualification,

restriction, limitation, or burden upon the estate granted

under said act of July 25, 1866, was within the power

of Congress to enact, or other than a nullity.

62.—The Court erred in holding that any imposition

by Congress under said proviso, of any qualification, re-

striction, limitation or burden upon the estate granted

under said act of July 25, 1866, was within the power of

Congress to enact, or other than a nullity, regard be-

ing had to the rights of the California and Oregon Rail-

road Company, a California corporation, under said act

of July 25, 1866, and to the vested interests, accruing

under said act to said last named corporation in virtue

of its acceptance of said act, and its conduct, construe-
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tion and expenditures thereunder and pursuant thereto.

63.—The Court erred in not holding that the act

of Congress of July 25, 1866, pleaded in the bill of

complaint in this cause, was and is a single grant, of the

lands described therein, to the California and Oregon

Railroad Company organized under the laws of Cali-

fornia and to such company organized under the laws

of Oregon as the legislature of the latter state should

thereafter designate, for the purpose of aiding the said

companies in the construction of a railroad and tele-

graph line from the Central Pacific Railroad in Cali-

fornia to Portland in Oregon.

64.—The Court erred in not holding that the said

grant under said act of Congress was entire and not

severable, and upon the filing of assent to said act in

the Department of the Interior by either of said com-

panies within one year after the passage thereof and the

completion of the first section of twenty miles of said

railroad and telegraph line within two years after the

passage thereof, the said act became operative and vested

in the company complying therewith an interest in the

entire grant.

Q5.—The Court erred in not holding that the Cali-

fornia and Oregon Railroad Company filed its assent

to said Act in the Department of the Initerior within one

year after the passage thereof and completed the first

section of twenty miles of said railroad and telegraph

line within two years after the passage thereof, and that
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thereupon said act became operative and vested in said

California and Oregon Railroad Company an interest

in the entire grant.

66.—The Court erred in not holding that when the

California and Oregon Railroad Company filed its as-

sent to said Act of Congress of July 25, 1866, in the

Department of the Interior within one year, and com-

pleted the first section of twenty miles of said railroad

and telegraph line, within two years after the passage of

the said act, Congress Avas without lawful authority to

annex a new condition, hy amendment or otherwise, to

the land-grant.

67.—The Court erred in not holding that had the

legislature of Oregon failed to designate a company to

construct said railroad and telegraph, line in Oregon,

the California and Oregon Railroad Company, upon

compliance with the provisions of said act of July 25,

1866, had the right and it was authorized by said act

to construct the entire railroad and telegraph line from

the Central Pacific in California to Portland in Oregon

and thereby earn, and become entitled to, the entire land

grant under said act.

68.—The Court erred in not holding that the said

act of Congress of July 25, 1866, authorized the Cali-

fornia and Oregon Railroad Company to construct any

part or all of the said railroad and telegraph line pro-

vided the legislature of Oregon failed to designate a

company as provided by said act, or such company failed
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to file its assent to said act.

69.—The Court erred in not holding that the said act

of Congress of July 25, 1866, was, as to said California

and Oregon Railroad Company, a grant in presenti, of

the odd-sections of lands within the limits therein speci-

fied, along the line of said railroad from Central Pacific

Railroad in California to Portland in Oregon.

70.—The Court erred in not holding that at the time

of the passage of the act of Congress of April 10, 1869,

pleaded in the bill of complaint herein, the California

and Oregon Railroad Company had fully complied with

all of the terms of said act of July 25, 1866, as amended

by the act of June 25, 1868, which were required to be

performed up to the time of the passage of said act of

April 10, 1869.

71.—The Court erred in not holding that prior to

the passage of said act of April 10, 1869, pleaded in the

bill of complaint herein, the California and Oregon Rail-

road Company had acquired a vested interest in the

whole of the lands granted bj^ said act of July 25, 1866,

and the said act of April 10, 1869, annexing a condition

to the entire grant was void.

72.—The Court erred in not holding that the said

grant under the said act of Congress of July 25, 1866,

being single and entire and said act of April 10, 1869,

being void as to the California and Oregon Railroad

Company, as to the whole of said grant, it is void as

to the portion of said grant situated in the State of
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Oregon.

73.—The Court erred in not holding that the said

act of Congress of April 10, 1869, was void in that it

requires that the interest acquired by the California

and Oregon Railroad Company in the lands granted by

said act of July 25, 1866, shall be sold to ac-

tual settlers only, in quantities not greater than one

quarter section to one purchaser and at a price not ex-

ceeding two dollars and fifty cents ($2.50) per acre, as

a condition of an extension of time to the company des-

ignated by the legislature of Oregon, to file its assent

to said act of July 25, 1866.

74.—The Court erred in not holding that the said

act of Congress of July 25, 1866, did not require that

both of the companies mentioned therein should file as-

sent to said act or construct said railroad and telegraph

line, but said act was satisfied and became operative if

either of the said companies filed its assent in the De-

partment of the Initerior within one year, after the

passage of said act, and completed construction of its

said railroad and telegraph line within the time provided

in said act and the act of June 25, 1868, amendatory

thereof.

75.—The Court erred in not holding that after per-

formance by the said California and Oregon Railroad

Company, of all conditions imposed by the act of July

25, 1866, and the same as amended by the act of June

25, 1868, required to be performed prior to April 10,
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1869, it acquired and possessed a vested right in the

whole of said land grant and Congress was thereby

deprived of the power and was without authority to

"add to, alter, amend or repeal" the said act of July

25, 1866, in any way that would tend to embarrass,

delay or defeat the construction of either or any por-

tion of said railroad and telegraph line, or in any way

that would tend to interfere with any vested rights in

said grant.

76.—The Court erred in holding that the said pro-

viso in respect to settlers in said act of April 10, 1869,

was a condition precedent.

77. The Court erred in holding that the said pro-

viso in said act of April 10, 1869, was a condition sub-

sequent.

78.—The Court erred in holding that the conse-

quence and penalty of forfeiture was attached by Con-

gress to a breach, should such there be, of said proviso.

79. The Court erred in holding that any provision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a condition precedent.

80.—The Court erred in holding that any provision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a condition subsequent.

81.—The Court erred in holding that the conse-

quence and penalty of forfeiture was attached by Con-
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gress to a breach, should such there be, of any provision

in said act of^May 4, 1870, touching sales to actual set-

tlers.

82.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

either to said East Side Grant, or to said West Side

Grant, or any part thereof.

83.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

to either of said grants, in any re-entry for breach of

condition, or legislative equivalent thereof, or in any

legislative declaration of forfeiture.

84.—The Court erred in holding that there was

jurisdiction in the Court on the equity side of the cause

or subject matter of this suit, and in not dismissing

the bill of complaint.

85.—The Court erred in holding that there was

jurisdiction in the court on the equity side to enforce

a forfeiture of said East Side Grant for the breach of

an assumed condition subsequent, if such breach there

was, in said proviso of said act of April 10, 1869.

86.—The Court erred in holding that there was jur-

isdiction in the court on the equity side to enforce a

forfeiture for the breach of an assumed condition subse-

quent, if such breach there was, in any provision of said

act of May 4, 1870.

87.—The Court erred in holding that the complain-
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ant was entitled to a decree quieting its title to either

of said grants against this defendant, individually or

as trustee, said Oregon and California Railroad Com-

pany, said Southern Pacific Company and said Union

Trust Company, individually or as trustee, or any or

either of them, or any party to the cause.

88.—The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or

any part thereof, the said complainant had legal title

to the same, or either of them, or any part thereof; and

in holding that the defendant, Oregon and California

Railroad Company, or its grantees, if such there were,

did not have the legal title to such grants.

89.—The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or

any part thereof, the complainant was in possession

of said grants, or either of them, or any part thereof;

and in holding that the Oregon and California Railroad

Company, or its grnatees, if such there were, did not

have the possession of the same.

90.—The court erred in holding, as foundation for

a suit by complainant to quiet its title to the said grants,

or either of them, or any part thereof, that the same

had not been reduced to possession and were unoccu-

pied and vacant, and not in possession of said defend-

ant, Oregon and California Railroad Company.

91.—The Court erred in holding that at the time

of the filing of the bill of complaint herein and ever
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since, and for a long time continuously next prior there-

to, the Oregon and California Railroad Company, or

its grantees, if such there were, did not have possession

of said grants, or either of them.

92.—The Court erred in not holding that at the

time of the filing of the bill of complaint herein, and

ever since, and for a long time continuously next prior

thereto, the Oregon and California Railroad Company

had legal title and the possession of all the lands of

which forfeiture is sought by said bill of complaint

against this defendant, individually and as trustee, and

said Oregon and California Railroad, and said South-

ern Pacific Company, and against said Union Trust

Company, individually and as trustee.

93.—The Court erred in holding that the said pro-

viso of said act of April 10, 1869, or any provision of

said act of May 4, 1870, touching actual settlers in any-

wise or at all affected the title to the lands or any part

thereof, either of said East Side or of said West Side

Grant.

94.—The Court erred in holding, on the assump-

tion of a condition subsequent, in respect to the said

proviso, or on the assumption of any cause of forfeiture

in respect to said East Side Grant, that any breach of

such assumed condition subsequent, or any assumed

cause of forfeiture had not been waived by Congress

and complainant.

95.—The Court erred in holding, on the assumption
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of a condition subsequent, in any provision of said act

of May 4, 1870, touching actual settlers, or on the as-

sumption of any cause of forfeiture in respect to said

West Side Grant, that any breach of such assumed

condition subsequent, or any assumed cause of forfeiture

had not been waived by Congress and complainant.

96.—The Court erred in holding, on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in re-

spect to said East Side Grant, that any breach of such

assumed condition subsequent, or any assumed cause

of forfeiture,had not been acquiesced in by Congress

and complainant.

97.—The Court erred in holding, on the assump-

tion of a condition subsequent in any provision of said

act of ^lay 4, 1870, touching actual settlers, or on the

assumption of any cause of forfeiture in respect to said

West Side Grant, that any breach of such assumed con-

dition subsequent, or any assumed cause of forfeiture

had not been acquiesced in by Congress and complain-

ant.

98.—TheCourt erred in holding on the assumption

of a condition subsequent, in respect to the said j)roviso,

or on the assumption of any cause of forfeiture in respect

to the said East Side Grant, that as to any breach of such

assumed condition subsequent, or assumed cause of for-

feiture, the complainant herein was not estopped to as-

sert the same.
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99.—The Court erred in holding, on the assump-

tion of a condition subsequent, in any provision of said

act of May 4, 1870, touching actual settlers, or on the

assumption of any cause of forfeiture in respect to said

West Side Grant, that as to anj^ breach of such as-

sumed subsequent, or any assumed cause of forfeiture,

the complainant herein was not estopped to assert the

same.

100.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870,

is a condition subsequent, that Congress and the com-

])lainant have waived the breach thereof by acquiescence

in the many deeds of conveyance made by the defend-

ant, Oregon and California Railroad Company, with

the knowledge of Congress and complainant.

101.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870,

is a condition subsequent, that Congress and the com-

plainant have waived the breach thereof by acceptance

and use of the said railroad.

102.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870,

is a condition subsequent, that Congress and the com-

plainant have waived the breach thereof by annual

issuance of patents to said lands from 1871 down to

1906.
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103.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870,

is a condition subsequent, that Congress and the com-

plainant have waived the breach thereof by the passage

by Congress of the Forfeiture Acts of January 31,

1885 andSeptember 29, 1890.

104.—The Court erred in not holding that this suit

as to all lands patented prior to October 1902, was and

is barred by the Acts of Congress of March 3, 1891 and

March 2, 1896.

105.—The Court erred in not holding that all causes

of action presented by the bill of complaint herein are

barred by laches and the statute of limitations.

106.—The Court erred in holding that the primary

and controlling purpose of Congress in the Act of July

25, 1866 and acts amendatory thereof, was to provide

for the sale of the granted land to actual settlers, or in

that behalf, that said lands were capable of actual set-

tlement.

107.—The Court erred in not holding that the pri-

mary object of the act of April 10, 1869, was to extend

the time for the construction of the said railroad and

not to impose a condition or trust upon the grant al-

ready made.

108.—The Court erred in not holding that the pro-

viso for the sale of the lands granted to actual settlers,
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contained in the act of April 10, 1869, and the pro-

vision as to settlers in the act of May 4, 1870, are, and

each of them is, void because the same is repugnant to

the grant and tends to defeat and destroy the primary

purpose and intent of Congress in making the said

grants in aid of the construction of the said railroads

and telegraph lines.

109.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, for the sale of said lands to

actual settlers, was intended only to apply to such actual

settlers as were, at the dates of the acts of July 25,

1866 and May 4, 1870, in actual possession of said por-

tions of said granted lands or who might become actual

settlers before the filing of the map of survey.

110.—The Court erred in not holding, on the as-

sumption that the said provision in the said acts of April

10, 1869, and May 4, 1870, for the sale of said granted

lands to actual settlers, were conditions subsequent, that

Congress and complainant waived any breach of said

provisions or right to forfeiture by

:

(a) Permitting the said grants to be administered

by the grantees and their successors for a period of over

thirty-eight years prior to the passage of the joint reso-

lution of April 3, 1908, and prior to the commencement

of this suit on the 4th day of September, 1908, with the

knowledge of Congress and complainant; and

(b) The passage of the act of June 25, 1868; and
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(c) The passage of the forfeiture act of January-

Si, 1885; and

(d) The repeated refusal of Congress to pass any

other forfeiture act than the general statute on that

subject; and the forfeiture act of September 29, 1890;

and

(e) The continuous and regular issuance by com-

plainant of patents to said granted lands.

111. The Court erred in not holding, on the as-

sumption that the act of July 25, 1866, constituted and

was a single grant, and so as to the West Side Grant,

both or either, that a waiver on the part of Congress

and the complainant of any breach of the proviso or

clause as to sales to settlers in said grants, or either

of them, and of forfeiture on account thereof, as to a

portion of the same, with knowledge on the part of

Congress and the complainant, was a waiver as to the

entire grants, both or either.

112.—The Court erred in not holding, on the as-

sumption that the proviso in the act of April 10, 1869,

and the provision in the act of May 4, 1870, as to sales

of said granted lands to actual settlers, are conditions

subsequent, that each of said conditions subsequent is

void for the following reasons:

(a) It is retroactive and its effect would be to

divest the title of defendant, Oregon and California

Railroad Company; and
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(b) It is in restraint of and prohibits alienation

except as to a particular class of persons; and

(c) The restraint on alienation is inconsistent with

the purpose of the grant and the estate granted ; and

(d) The said condition does not fix a definite time

within which any of the lands shall be sold to actual

settlers; and

(e) The said condition does not define who is an

actual settlers; and

(f) The sale of said lands is wholly dependent

upon there being actual settlers thereon, an uncertain

event, and the restraint contained in said provision

amounts to a perpetuity; and

(g) Because said conditions do not contain any

clause of re-entry or forfeiture for a violation thereof.

113.—The Court erred in not holding that the com-

plainant by its conduct in relation to the lands granted

by said acts of Congress has waived, and is estopped

from claiming, a forfeiture thereof.

114.—The Court erred in not holding that the gran-

tees under said acts of Congress or their successors, asso-

ciates or assigns, had the right to mortgage the whole

or any part of said land grant to obtain money where-

with to construct the said railroad and telegraph line.

115.—The Court erred in not holding that under

the terms and provision of the said act of Congress of
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April 10, 1869, and of May 4, 1870, the grantee or

grantees mentioned in said land grants cannot and could

not perform the said provisions as to the sale of the

lands to actual settlers, and by reason thereof, per-

formance of said provisions was excused and the said

granted lands vested in said grantees absolutely and

discharged of said conditions.

116.—The Court erred in not holding that the pro-

viso in the act of April 10, 1869, and the provision in

the act of May 4, 1870, as to the sale of the lands grant-

ed by said acts to actual settlers was and is unilateral

and void in that actual settlers are not bound to pur-

chase and the grantees under said grants could not

compel settlers to purchase any portion or portions

thereof.

117.—The Court erred in not holding that the gran-

tee or grantees under sail land grants in any event were

required to sell to actual settlers only during the con-

struction of the said railroad.

118.—The Court erred in not holding that during

the period of construction of said railroad there were

no actual settlers on any portion of said land grants and

for that reason a sale thereof could not be made to actual

settlers in any quantity, and by reason thereof the said

grantee or grantees under said land grants took the

same, discharged of any provision for the sale thereof

to actual settlers.

119.—The Court erred in not holding that during
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the construction of said railroad it was impossible for

the granted or grantees under said land grants to sell

any portion of said grants to actual settlers, and that

by reason thereof such sale was excused and the title to

said granted land in Oregon and the whole thereof vested

in the said defendant, Oregon and California Railroad

Company.

120.—The Court erred in not holding that the pro-

viso in the act of April 10, 1869, and the provision in

the act of May 4, 1870, if and when operative, was di-

rective to the Oregon and California Railroad Com-

pany to sell to actual settlers only, land in quantities

not greater than one quarter section to one purchaser,

and for a price not exceeding Two Dollars and fifty

cents ($2.50) per acre, and did not prohibit the sale of

said granted lands to persons other than actual settlers

in any quantity and at any price.

121.—The Court erred in not holding that the pur-

pose of the said proviso in the act of April 10, 1869,

and the provision in the act of Ma}^ 4, 1870, for the sale

of said granted lands to actual settlers in quantities

not exceeding one quarter section to each purchaser

and at a price not exceeding Two Dollars and fifty

cents ($2.50) per acre, was to give to actual settlers

an option to purchase lands in said grants on said terms

and not intended to prohibit the said Oregon and Calif-

ornia Railroad Company from selling the lands in said

grants to others than actual settlers in any quantity

and at any price.
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122.—The Court erred in not holding that Congress,

in jmssing the act of April 10, 1869 and the act of May
4, 1870, conteminiated two classes of persons to whom
said granted lands would be sold in aid of the construc-

tion of said railroad, namely, actual settlers in posses-

sion of some portion of said grant, and persons who

are not actual settlers and who are not in possession of

any portion of said grant.

123.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, are, and each of them is, in

restraint of alienation and void in that:

(a) It limits the time during which the property

can be held by the grantee.

(b) It provides for the alienation to a limited class

of persons.

(c) It limits the amount of land which may be sold

to any one person.

(d) It limits the price at which it can be sold.

124.—The Court erred in holding that the said land

grants did not become operative until the Railroad Com-
pany filed its assent to the terms and conditions of

Section Six of the act of July 25, 1866, as amended

April 10, 1869.

125.—The Court erred in holding that issuance of

patents to said lands by the land department was not
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a waiver on the part of the complainant of the right to

insist upon the performance by the Raih-oad Company

of the provisions in said grants as to the sale of lands

to actual settlers.

126.—The Court erred in holding that the act of

Congress of April 10, 1869, was a renewal or revival

of the grant under the act of Congress of July 25,

1866, or that the said act of April 10, 1869 was other

tlian a waiver of the right of forfeiture on account of any

of the conditions in said grant.

127.—The Court erred in holding that at the time

of the passage of the said act of Congress of April 10,

1869, the said land grant under the act of Congress of

July 25, 1866, had lapsed.

128.^—The Court erred in not holding that this suit

cannot be maintained as one to enforce forfeiture nor

to quiet title, because

—

(a) Neither the United States nor Congress has

declared a forfeiture; and

(b) The fact of forfeiture has not been adjudicated

by a court of law ; and

(c) The defendant, Railroad Company, holds the

legal title to and the joossession of said granted lands.

129.—The Court erred in not holding that the said

defendant, Oregon and California Railroad Company,

was entitled to a trial by jury of the issue as to whether
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or not any of the conditions of said grants, or either of

them, had been breached.

130.—The Court erred in not holding that the com-

plainant and Congress had knowledge of all the alleged

breaches of the provisions in each of said land grants for

the sale of the granted lands to actual settlers ; and that

the complainant and Congress acquiesced in said

breaches, with the knowledge thereof, and complainant

is estopped to claim a forfeiture of said land grant or

any part thereof.

131.—The Court erred in not holding that during the

year 1879, down to and including the year 1903, re-

ports were regularly and semi-annually made of the

transactions of the land department of said defendant

Oregon and California Railroad Company to the Audi-

tor of Railroad Accounts created by the Act of Con-

gress of June 19, 1878, showing the total cash receipts

from all sales of the said granted lands to the date of

said report; the average price per acre for all sales to

the date of said report, and the average price per acre

for all sales during the half year; the average price per

acre for all purchases to the date of said report; the

maximvmi price per acre from sales ( not town lots ) ; the

minimum price per acre from sales (not town lots) ;

the maximum price per acre asked at the time of making

such report; the minimum price per acre asked at the

time of making such report; and that the Auditor of

Railroad Accounts, pursuant to the provisions of the

said Act of Congress of June 19, 1878, made like an-
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nual reports during the whole of said period to the Sec-

retary of the Interior, and that annually during the

whole of said period the Secretary of the Interior trans-

mitted the said reports to Congress, and that said re-

ports showed that during the year 1879, down to and

including the year 1903, the said defendant, Oregon

and California Railroad Company sold some of said

granted lands at a price in excess of Two Dollars and

fifty cents ($2.50) per acre; also in quantities exceed-

ing one hundred and sixty (160) acres; and that Con-

gress and complainant, with the knowledge of the said

matters and things contained in said reports, acqui-

esced therein and permitted the said defendant railroad

company to take action accordingly and to alter its

position and to continue to so administer said grant,

and that complainant was, and is, therefore, estopped

from claiming a breach of any of the conditions, if such

there be, in said grant, or a forfeiture on account there-

of, and has waived said alleged breaches and acquiesced

therein.

132.—The Court erred in not holding that the com-

plainant was estopped by the acts of the Secretary of

the Interior in approving, as bases of lieu land selec-

tions, deeds conveying property sold in alleged violation

of the said provisions in said grants as to the sale of

said granted lands to actual settlers only.

133.—The Court erred in holding that the "East

Side Company," so-called, by accepting the grant under

the Act of Congress of July 25, 1866, as amended by
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the Act of April 10, 1869, was estopped from denying

the right or power of Congress to pass an Act impos-

ing any conditions repugnant to the original grant.

134.—The Court erred in not holding that the Act

of Congress of July 25, 1866, granting the lands therein

described to aid in the construction of a railroad and

telegraph line, without any direction as to the manner

of sale or disposition thereof, to aid in the construction,

said railroad company had the right to sell or mortgage

the whole of said granted lands for such purpose.

135.—The Court erred in holding that the evidence

in this cause w^as sufficient to entitle complainant to

the decree rendered herein.

136.—The Court erred in not holding that the evi-

dence in this cause is insufficient to support or sustain

the decree rendered herein.

137.—The Court erred in not holding that the evi-

dence in the above-entitled cause was wholly insuffi-

cient to sustain and support the decree rendered in

said cause, in that there is no evidence in the record

showing any breach or violation of the proviso in the

act of Congress of April 10, 1869, or of any of the pro-

visions of the act of Congress of May 4, 1870, as to the

sale of said granted lands to actual settlers, only, in

quantities not exceeding one hundred and sixty acres

to one purchaser and at a price not exceeding Two Dol-

lars and Fifty cents ($2.50) per acre.
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138.—The ^Court erred in not holding that the evi-

dence in said cause was insufficient to support the de-

cree rendered herein or any decree in favor of com-

plainant in that there is no evidence in this cause showing

any breach or violation of the proviso in the act of

Congress of April 10, 1869, or of any of the provisions

of the act of Congress of May 4, 1870, as to the sale

of the said granted lands to actual settlers.

139.^The Court erred in not holding that the evi-

dence in this cause was wholly insufficient to sustain

the decree rendered herein or any decree in favor of

complainant, in that there was no evidence on which

to base a decree of forfeiture of the lands described in

the bill of complaint herein, for any alleged breach of

any condition in either of said acts of Congress.

140.—The Court erred in rendering the judgment

and decree herein against the said defendant, Oregon

and California Railroad Company, forfeiting the lands

and estates in lands described in the said decree, or any

of said lands, in that there is no evidence whatever in

the record in this cause showing that the said defendant

violated or breached any condition in either of the said

acts of Congress of July 25, 1866, June 25, 1868 or

April 10, 1869, or May 4, 1870.

141.—The Court erred in holding that the patents

issued in respect to the said land grants, or either of

them, or any part thereof, were not conclusive against

complainant as to any breach of assumed condition sub-
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sequent, or any forfeiture resulting therefrom, or from

any cause whatever.

142.—The Court erred in holding that the title to

so much of either of said grants as had been patented

was not concluded against complainant herein by the

acts of Congress of ]\Iarch 3, 1891 and March 2, 1896.

143.—The Court erred in holding that the title to

so much of either of said grants as had been patented

prior to October 1902, was not concluded against com-

plainant herein and that the alleged cause of action had

not been barred, and that the title to such patented

lands made absolute.

144.-—The Court erred in holding that the grant

of lands under the act of July 25, 1866, had lapsed

at the time of the passage of the act of Congress of

April 10, 1869; and at the same time holding that the

proviso in said act of April 10, 1869 for the sale of said

granted lands to actual settlers, is a condition subse-

quent, and in not holding in such behalf that a condition

subsequent must attach to a title or grant previously

existing, or to a title or grant created at the same time

the condition subsequent is imposed.

145.—The Court erred in not holding that a con-

dition subsequent which may defeat a grant, if breached,

must be imposed in the same act creating the grant,

or if imposed in a subsequent act, then the act creating

the grant must reserve the right to impose or annex

such condition.
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146.—The Court erred in not holding that the act

of Congress of April 10, 1869, was not a new grant

or revival of the old grant, but a waiver of a right to

forfeiture of the grant already made under the act of

July 25, 1866.

147.—The Court erred in not holding, assuming

the said "actual settler clause" in each of said acts of

Congress to be a condition subsequent, and certain, and

definite, so as to be enforceable that it was repugnant

to the grant and is void.

148.—The Court erred in not holding that if actu-

al settlers did not apply to purchase the granted land

and if they were not sold by or before the time follow-

ing completion and acceptance of the road, then, and

thereafter the said "actual settler" clause in each of said

acts became inoperative and whether the words of the

"actual settler" clause created a covenant or condition,

the railroad company took an estate in the unsold lands

absolute and miconditional.

149.—The Court erred in not holding that it is the

duty of the land department of the United States to

admmister the land laws thereof and to determine in

the first instance who are "actual settlers"; and that

the proviso in the act of April 10, 1869, and the pro-

visions in the act of May 4, 1870, in that regard, are

and each of them is void, and that it was beyond the

power of Congress to impose upon the Railroad Com-

pany a function belonging exclusively to the land de-
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partment of the United States.

150.—The Court erred in not holding that the said

provisions in the act of April 10, 1869, and the pro-

visions in the act of May 4, 1870, as to the sale of such

lands to actual settlers are and each of them is void,

in that no method or procedure is provided in either

of said acts whereby it can be determined who are actual

settlers within the meaning of either of said provisions;

and the question as to who are actual settlers upon

such granted lands is a question committed by the laws

of the United States to the land department thereof.

WHEREP^ORE, this defendant, individually and

as trustee, prays that the said decree herein—except

so much thereof as— (1) dismisses the cross-complaints

of the defendants-cross-complainants and the complaints

in intervention of the interveners-defendants, and, (2)

adjudges that the complainant's prayer for an account-

ing be denied, and, (3) excepts from the operation of

the decree, all right of way and station grounds, as

established and in actual use at the date of said decree

in the operation of the railroad of the defendant Ore-

gon and California Railroad Company, and, (4) pro-

vides that the said decree shall not apply to reserva-

tions or exceptions, in contracts or deeds of conveyance,

executed by or on behalf of the defendant Oregon and

California Railroad Company in the sale of any lands

granted by the aforesaid act of July 25, 1866, as amend-

ed, or by said act of May 4, 1870, of right of way for

the main track of the railroad of said defendant Oregon

and California Railroad Company, as actually con-
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structed, established, and in operation at the date of

said decree-^be reversed, and that this Court enter a

decree in accordance with the prayer of the answer and

amendments thereto of this defendant, and the defend-

ants, Oregon and California Railroad Company and

Southern Pacific Company, filed herein, and adjudging

that the bill of complaint herein be dismissed, and for

such other relief to this defendant, individually and as

trustee, said Oregon and California Railroad Company,

said Southern Pacific Company and said Union Trust

Company, individually and as trustee, as may be proper.

PETER F. DUNNE,

WM. D. FENTON,

and JAMES E. FENTON,

Solicitors and Attorneys for said defendant,

Stephen T. Gage, individually and as

trustee.

WM. F. HERRIN, of Counsel.

Service of the foregoing assignment of errors ad-

mitted this 29th day of August, 1913.
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A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, John L. Snyder,

Julius F. Prahl, Albert E. Thompson,

James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E.

Williams, Paul Birkenfeld, J. H. Lewis,

Francis S. Wiser, W. E. Anderson, Albert

Arms, Joseph A. Maxwell, Isaac McKay,
J. R. Peterson, D. MacLafferty, Edgar
MacLafferty, V. V. McAboy, George C.

MacLafferty, George Edgar MacLafferty,

E. L. MacLafferty, B. N. MacLafferty,

Enos M. Fluhrer, F. W. Floeter, and S.

Shryock.

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, Sidney Ben Smith,

Orrin J. Lawrence, Robert G. Balderree,

Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Hauden-

schield, S. H. Montgomery, W^. A. Noland,

James C. O'Neill, Alexander Fauske,

Francis Wiest, Cordelia Michael, John B.

Wiest, Cyrus Wiest, John Wiest, Thomas
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Manley Hill, Otto Nelson, Jasper L.

. Hewitt, B. L. Porter, Frank Wells, C. P.

Wells, I. H. Ingram, L. G. Reeves, W. W.
Wells, F. M. Rhoades, Roy W. Minkler,

and Marvin Martin.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attorneys for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. MURPHY,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons Whose names are specifically

set forth in the above title to this cause, com-
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mencing with and including the said Wil-
liam F. Slaughter, down to and including

Arthur Persinger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.
Deitz.
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SHEPARD &

BURKHEIMER,

Successors to

SHEPARD & FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank

Terrace, down to and including John Zoffi,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on the 2nd day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-
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fically set forth in the above title to this

cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd day of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK,

GEO. W. WRIGHT,

Solicitors and Attorneys for the said inter-

veners George W. Wright, William W.
Bailey, WiUetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Arthur L. Golder, George W. Trefen

and Lewis J. Trefen.
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A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners William E. Carter, Frank Carter and

William H. Prentice.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.
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OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Palmer, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhude and Frank A. Durrah.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.

-^White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-

lane, Fred G. Merrill, Edward Robertson

Abbot, JNIanning D. L'Amoreaux, Agnes

G. Stewart, Ida M. Pahlman and Rose

L'Amoreaux.

B. W. COINER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John

F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.
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Staats, E. J. Staats, Rodney C. White, Ida
A. White, Grant Nixon, Adolphus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-
mencing with and including the said R. E.
Cameron, down to and including John A.
Miller, being all of the persons who, by
leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Varnum, Elizabeth JNI.

Edwards, Thomas F. Hartzel, Madge
Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Mauzer, F. H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Haycox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.

James, Albert Trego, Leta G. Trego, Harry

Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Nicholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Byron G.

Hall, William O. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-

liam Hoeck and Henrj^ Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attornej^s for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, conmiencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. G^uld and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically-

set forth in the above title to this cause, com-

mencing with and including the said Abram

B. Horner, down to and including William

Thwaites, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said George

B. Bothwell, down to and including Leota

Travers, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.
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PETER J. DANHOFF, and

H. M.ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Keyes, Chester H.
T/iornson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Smger, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van
Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-
denberg, Anna H. Tromper, Anna H.
Trompen, John N. Tromper, John N.
Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry
Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Boer, John De Haan,
William Bommelje, Benjamin Hoffman,
Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C. Smith, John W. Hue-
nmk, John H. Huenink, Bertha Moe
Seaver, Chester H. Thomson, Chas. B.

Winchester, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

ef the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P. Alford, down to and including Donald

C. Barber, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by

leave of court, filed their joint complaint

in intervention in this cause on the 15th day

of March, 1910.
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District of Oregon )

)ss.

County of Multnomah )

Due service of the within Asst. of Errors is hereby

accepted in jNIultnomah County, Oregon, this 29th day

of August, 1913, by receiving a copy thereof, duly cer-

tified to.

JAS. C. McREYNOLDS, Attorney General,

B. D. TOWNSEND, Spcl. Asst. to Atty. Genl.

By GLENN E. HUSTED, Spl. Asst. to Atty. Genl.

Attorneys for Complainant.

CLARENCE L. REAMES,

United States Attorney,

By Robert R. Rankin,

Assistant United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court.
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And on August 29, 1913, there was duly filed in said

Court the Assignment of Errors of defendant South-

ern Pacific Company, in words and figures as follows,

to-wit

:

(TITLE)

DEFENDANT SOUTHERN PACIFIC COM-

PANY'S ASSIGNMENT OF ERRORS.

The defendant. Southern Pacific Company, com-

plains of errors in the proceedings in this case, in the

District Court of the United States, for the District

of Oregon, in the above entitled cause, and in the de-

cision and decree rendered, made and entered therein,

and assigns the following as the errors complained of

:

1.—The Court ered in overruling the demurrer of

this defendant to the bill of complaint herein.

2,—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the defendants, Oregon and California

Railroad Company, Southern Pacific Company, and

Stephen T. Gage, individually and as trustee, to the

bill of complaint of complainant herein:

As against the said defendants and each of them

the said bill of complaint is without equity and cannot

be maintained as to the "East Side Grant," so-called

in said bill of complaint and subject thereof.
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3.—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the said defendants to the bill of complaint

of complainant herein:

As against the said defendants and each of them the

said bill of complaint is without equity, and cannot be

maintained as to the "West Side Grant", so-called in

said bill of complaint and subject thereof.

4.—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the said defendants to the bill of complaint

of complainant herein

:

As against the said defendants and each of them

the said bill of complaint is without any equity what-

soever.

5.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling complainant to:

Any relief as to the "East Side Grant", so-called

in said bill of complaint, and subject thereof, or be-

cause of or arising out of any facts, particulars, trans-



8140 O. ^ C. R, R. Co., et al

actions, matters or things in the said bill of complaint

set forth of shown about, relating to, or concerning

the said "East Side Grant."

6.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and

several demurrer of the said defendants to the bill of

complaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

Any relief as to the "West Side Grant," so-called

in said bill of complaint and subject thereof, or because

of or arising out of any facts, particulars, transactions,

matters or things in the said bill of complaint set forth

or shown about, relating to, or concerning the "West

Side Grant."

7.—The Court erred in overuling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and de-

ciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling complainant to:

A decree declaring or adjudging forfeiture of all

or any of the lands or estates in lands described or re-

ferred to in paragraph 1 of subdivision First of the

prayer of the bill of complaint herein.
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8.—The Court erred in overruling and in not sus-

ling the following grounds of the said joint and sev-

1 demurrer of the said defendants to the bill of com-

int of complainant herein, and in not holding and

iding that:

As against the said defendants, and each of them,

said bill of complaint does not set forth or show

matter, equity or cause, entitling complainant to:

A decree quieting the title to all or any of the lands

states in lands described or referred to in paragraph

" subdivision First of the prayer of the bill of com-

nt herein.

).—The Court erred in overruling and in not sus-

ing the following grounds of the said joint and sev-

demurrer of the said defendants to the bill of com-

Qt of complainant herein, and in not holding and

ding that:

\.s against the said defendants, and each of them,

said bill of complaint does not set forth or show

matter, equity or cause, entitling complainant to:

^ decree or order requiring the defendants or any

riem to surrender unto complainant possession or

rol of lands or estates in lands described or re-

^d to in paragraph 1 of subdivision First of the

er of the said bill of complaint herein.

10.—The Court erred in overruling and in not sus-
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actions, matters or things in the said bill of complaint

set forth or' shown about, relating to, or concerning

the said "East Side Grant."

6.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and

several demurrer of the said defendants to the bill of

complaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

Any relief as to the "West Side Grant," so-called

in said bill of complaint and subject thereof, or because

of or arising out of any facts, particulars, transactions,

matters or things in the said bill of complaint set forth

or shown about, relating to, or concerning the "West

Side Grant."

7.—The Court erred in overuling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and de-

ciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling complainant to:

A decree declaring or adjudging forfeiture of all

or any of the lands or estates in lands described or re-

ferred to in paragraph 1 of subdivision First of the

prayer of the bill of complaint herein.
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8.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling complainant to:

A decree quieting the title to all or any of the lands

or estates in lands described or referred to in paragraph

1 of subdivision First of the prayer of the bill of com-

plaint herein.

9.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling complainant to:

A decree or order requiring the defendants or any

of them to surrender unto complainant possession or

control of lands or estates in lands described or re-

ferred to in paragraph 1 of subdivision First of the

prayer of the said bill of complaint herein.

10.—The Court erred in overruling and in not sus-
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taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them, the

said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

The, or any, injunction requiring the said defend-

ants, or any of them, to do or perform any of the acts

or things set forth or mentioned in paragraph 3 of sub-

division First of the prayer of the bill of complaint

herein.

11.—The Courts erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them,

the said bill of complaiut does not set forth or show

any matter, equity or cause, entitling complainant to:

The, or any, injunction or restraining order or de-

cree asked for in the Second subdivision of the prayer

of the bill of complainant herein.

12.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint herein, and in not holding and deciding that

:
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As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

The, or any, injunction or restraining order asked for

or mentioned in the Fifth subdivision of the prayer of

the bill of complaint herein.

13.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show

any matter, equity or cause, entitling the complainant

to:

Any relief whatsoever.

14.—The Court erred in holding that the United

States, complainant herein, was entitled to the relief

prayed for in its complaint herein, or to am^ relief, and

in not holding that the said complaint of said complain-

ant should be dismissed.

15.—The Court erred in holding that the complain-

ant had any right, title or interest in or to the lands

described in the decree herein, or any part thereof.

16.—The Court erred in holding that the complain-

ant is the owner in fee simple, or in the possession of
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said lands, or anj'^ part thereof, or entitled to the pos-

session of the same, or any part thereof.

17.—The Court erred in holding that the defend-

ant, the Oregon and California Railroad Company, was

not the owner in fee simple and in the possession, and

entitled to the possession of said lands, and the whole

thereof.

18.—The Court erred in holding that the allega-

tions in said bill of complaint were sustained by the

evidence, and in not holding that the said bill should

be dismissed.

19.—The Court erred in holding that the lands,

or any thereof, described in the decree, were and had

been forfeited to the complainant, and that a decree

be entered forfeiting said lands, or any thereof, to the

complainant.

20.—The Court erred in holding that the lands and

estates in lands in the said decree described, either in

whole or in part, have become or now are forfeited to,

or that the title to the same, or any part thereof, has

reverted to and now is revested in the United States of

America, or that the same, or any part thereof, now are

the absolute property of the United States of America,

or are free from any or all claim or claims of right, title

or interest or lien in, to, or upon the same or any part

thereof by or in favor of this defendant, or defendant

Oregon and California Railroad Company, or defend-

ant Stephen T. Gage, individually or as trustee, or de-
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fendant, Union Trust Companj^ individually or as trus-

tee, or any party or parties claiming under them, or

either or an}^ of them.

21.—The Court erred in holding that the title of

complainant to the said lands, or any part thereof,

should be quieted.

22.—The Court erred in holding that the title of

the United States of America to all or any of said

lands or estates in lands be or is by said decree quieted

or confirmed, or be or is so quieted, or confirmed, par-

ticularly as to any or all claim or claims of right, title,

interest or lien in, to or upon the same, or any part

thereof, by or in favor of this defendant, or the said

Oregon and California Railroad Company, or the said

Stephen T. Gage, individually or as trustee, or the said

Union Trust Company, individually or as trustee, or

each or every party or parties claiming under them, or

either or any of them.

23.—The Court erred in holding that complainant

was entitled to recover its costs and disbursements here-

in, and that a decree should be entered to that effect.

24.—The Court erred in holding that:

The complainant herein was or is entitled to any

injunction or restraining order in this cause.

25.—The Court erred in holding that this defend-

ant, or said Oregon and California Railroad Company,

or said Stephen T. Gage, individually, or as trustee, or
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said Union Trust Company, individually or as trustee,

or the officers or agents of them, or any or either of

them, be, or that they, or either of them by said decree

are or is forever, or at all, enjoined or restrained from

claiming or asserting, or from claiming or asserting in

any manner any right, title, interest or lien in, to or upon

the said lands, or estates in lands, or any part thereof,

or from in any manner selling, conveying, leasing or

disposing of any of said lands or estates in lands, or

any interest therein, or from negotiating, executing, or

recording any document or instrument, or from doing

any other act or thing which shall in any manner affect

or encumber the title to said lands or estates in lands

or any part thereof, or from going upon said lands, or

any part thereof, or from cutting, removing or in any

manner using or injuring any timber or other natural

products thereof, or from committing in any manner

trespass upon said lands, or any part thereof, or from

using or interfering with in any manner said lands or

estates in lands, or any part thereof, or the title or

possession thereof, or from contracting with, inviting

or inducing, or permitting, or in any manner whatsoever

permitting others, or any party to do any of the things

aforesaid.

26.—The Court erred in holding as to all or any

lands which may hereafter revert, as in paragraph IV
of said decree set forth, to this defendant, or to said

Oregon and California Railroad Company, or to said

Stephen T. Gage, individually or as trustee, or to said
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Union Trust Company, individually or as trustee, that

the defendant Oregon and California Railroad Com-

pany or the said Stephen T. Gage, or the said Union

Trust Company, or any or either of them, shall, within

sixt)^ days, or any other period of time, from the date

that anj'^ of said lands shall so revert to said defendants,

or anj^ or either of them, or at all, execute or file with

the clerk of said court, or otherwise, or at all, any deed

of conveyance in due or legal form, or at all, conveying

or confirming unto the United States of America all

or any of said lands, free from any or all claim or claims

of right, title, interest or lien in, to or upon the same,

or an}" part thereof, in favor of said defendants, or

either or any of them, or otherwise or at all, or that in

the event that said defendants, or any or either of them,

shall fail to execute or file any such deed or deeds of

conveyance, said decree shall operate or shall have the

sam^e force or effect as such deed or deeds of conveyance.

27.—The Court erred in holding that within sixty

days or any other time, from the date of said decree,

or otherwise or at all, the defendant Oregon and Cal-

ifornia Railroad Compam^, or said Union Trust Com-

pany or said Stephen T. Gage, or any or either of them,

shall execute or deliver to the clerk of said court, or

otherwise, or at all, a deed of conveyance in due or legal

form, or at all, conveying and confirming unto the

United States of America all or any of said lands sit-

uated in the State of Washington, free or clear from

any or all claim or claims of right, title, interest, or

lien in, to or upon the same, or any part thereof, in
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favor of said defendants, or any or either of them, or

otherwise or at all, or that in the event that said defend-

ants, or any or either of them, shall fail to execute or

file any such deed of conveyance, said decree shall op-

erate or shall have the same force or effect as such

deed of conveyance.

28.—The Court erred in holding that the ahove

mentioned defendant. Union Trust Company, had no

lien on said lands or any part thereof, and in holding

that the lien of said defendant, evidenced by deed of

trust of date July 1, 1887, was of no avail and without

force or effect and did not express or constitute any

right, charge or lien in or upon the said lands, or any

part thereof, and should he set aside and cancelled.

29.—The Court erred in holding that the above men-

tioned defendant, Stephen T. Gage, as trustee, or the

said Southern Pacific Company had no lien on said

lands, or any part thereof, and in holding that the lien

of said Stephen T. Gage, as trustee, evidenced by deed

of trust of date June 2, 1881, was of no avail and with-

out force or effect and did not express or constitute

any right, charge or lien in or upon the said lands, or

any part thereof, and should be set aside and cancelled.

30.—The Court erred in holding that said Union

Trust Company of New York, as trustee for the owners

and holders of bonds issued under and by virtue of trust

mortgage of July 1, 1887, was not entitled to the rights,

or to all or anj'^ of the rights of an innocent purchaser

for value.
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31.—The Court erred in holding that whatever in-

terpretation might be given to the proviso touching ac-

tual settlers of said act of April 10, 1869, or whether

the same created a condition subsequent, or not, said

Union Trust Company of New York was not entitled

to a lien upon the right of way and the whole land

grant of the said act of July 2.5, 1866, as security for

the sum of twenty million dollars, as provided in its

mortgage of July 1, 1887, and in holding that said

Union Trust Company was not entitled to have said

lien impressed upon said right of way and said entire

land grant to be satisfied first and before forfeiture

or reversion to the complainant, or said United States

of America, if forfeiture or reversion should be de-

creed.

32.—The Court erred in holding that the right to

forfeiture for breach of condition subsequent is not a

right that may be waived, and in holding that in this

case, as to said Union Trust Company, said right, if

it ever existed, was not waived by said complainant and

said United States of America, and in holding that said

complainant and said United States of America is not

estopped to allege a breach of such condition or to

])ray or have forfeiture as against said defendant, said

Union Trust Company of New York.

33.—The Court erred in holding that the paramount

and primary purpose of Congress touching the land

grant under the act of Congress of July 25, 1866, men-

tioned in the bill of complaint and entitled "An Act
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granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad

in California, to Portland, in Oregon," or any amend-

ment thereof is expressed by the proviso as to sale to

actual settlers contained in the act of Congress of April

10, 1869, referred to in said bill and entitled "An Act

to amend an act entitled, 'an act granting lands to aid

in the construction of a railroad and telegraph line from

the Central Pacific Railroad in California, to Portland,

in Oregon.'
"

34.—The Court erred in holding that the paramount

and primary purpose in making the said land grant

was other than to aid in the construction of a railroad,

as expressed in the said act of July 25, 1866.

35.—The Court erred in holding that the paramount

and primarj^ purpose of Congress touching the land

grant under the act of Congress of ]May 4, 1870, men-

tioned in the bill of complaint, and entitled, "An Act

granting lands to aid in the construction of a railroad

and telegraph line from Portland to Astoria and Mc-

Minnville, in the State of Oregon," was other than to

aid in the construction of a railroad, as expressed in

said last mentioned act.

36.—The Court erred in holding that this defend-

ant, or said Oregon and California Railroad Company,

or said Stephen T. Gage, individually or as trustee, or

said Union Trust Company, individually or as trustee,

or any or either of them, had at any time violated any
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provision of said act of July 25, 1866, or of said act of

April 10, 1869, or of said act of May 4, 1870, or more

particularly any clause or provision either in said act

of April 10, 1869, or in said act of May 4, 1870, rela-

tive to actual settlers.

37.—The Court erred in holding that in respect to

the said land grants, or either of them, there had been

any application thereof by the grantees of the same, or

either of them, or their successors in interest, or by this

defendant, or said Oregon and California Railroad

Company, or said Stephen T. Gage, individually or

as trustee, or said Union Trust Company, individually

or as trustee, or any or either of them other than in

fulfillment of and compliance with the paramount and

primary purpose of Congress in making the said land

grants, or either of them.

38.—The Court erred in holding that the applica-

tion of the land grant under the said act of July 25,

1866, denominated by way of distmction the East Side

Grant, to the construction of the railroad contemplated

therein, by way of a mortgage or deed of trust of said

land grant to raise funds, or refund the same, for the

construction of such railroad, was a violation of any

congressional intent or legislation in the premises, or

other than a fulfillment of and compliance with the

intent and legislation of Congress.

39.—The Court erred in holding that the application

of the said East Side grant to the construction of the
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railroad contemplated in said act of July 25, 1866,

by waj^ of a^ deed of trust or mortgage of said land

grant to raise funds, or to refund the same, for the

construction of such railroad, was in subjection and

subordination to, and restricted by, the proviso in said

act of April 10, 1869, relative to actual settlers.

40.—The Court erred in holding that any sale or

sales of lands forming part of said East Side Grant,

pursuant to the mortgage or mortgages, deed, or deeds

of trust of said grant for the purpose of raising such

construction funds, or refunding the same, and the ap-

plication of the proceeds of such sale or sales in redemp-

tion of such construction indebtedness, so secured or

refunded, constituted any departure from or violation

of any purpose or enactment of Congress in the prem-

ises, lor were other than a fulfillment of and compliance

with, the policy, intent and legislation of Congress.

41.—The Court erred in holding that the lands of

said East Side grant, or any part thereof, had been sold

in breach or violation of any provision of the said act

of July 25, 1866, or of said act of April 10, 1869.

42.—The Court erred in holding that the grantee of

Said East Side land grant, or its successors in interest, or

this defendant, or said Oregon and California Railroad

Company, or said Stephen T. Gage, individually or as

trustee, or said Union Trust Company, individually or

as trustee, or any or either of them, had dealt, or failed,

refused or omitted to deal with the said lands, or any
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part thereof, or sold or disposed of the same, or any

part thereof, in breach of any act of Congress or other-

wise than in fulfillment of and compliance with the

policy, intent and legislation of Congress in the prem-

ises.

43.—The Court erred in holding that the applica-

tion of the land grant under the said act of May 4, 1870,

denominated by way of distinction, the West Side grant,

to the construction of the railroad therein contemplated,

by way of a mortgage or deed of trust of said grant to

raise funds, or to refund the same, for the construction of

such railroad was in breach of any provision of said last

mentioned act, or in violation of any congressional in-

tent or legislation in the premises, or other than a fulfill-

ment of and compliance with the intent and legislation

of Congress.

44.—The Court erred in holding that the application

of the said West Side grant to the construction of the

railroad contemplated in said act of May 4, 1870, by

way of a mortgage or deed of trust of said grant to

raise funds, or refund the same, for the construction of

such railroad, was in subjection and subordination to

and restricted by anything in said last mentioned act

as to actual settlers.

45.—The Court erred in holding that any sale or

sales of lands forming part of said West Side grant,

under any mortgage or deed of trust of said grant for

the purpose of raising such construction funds, or re-
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funding the same, and the application of the proceeds

of such sale< or sales in redemption of such construc-

tion indebtedness so secured or refunded, consti-

tuted any departure from or violation of any purpose

or enactment of Congress in the premises, or were other

than a fulfillment of and compliance with the policy,

intent and legislation of Congress.

46.—The Court erred in holding that the lands of

said West Side grant, or any part thereof, had been

sold in breach of any provision of the said act of May
4, 1870.

47.—The Court erred in holding that the grantee

of said West Side grant, or its successors in interest,

or this defendant, or said Oregon and California Rail-

road Company, or said Stephen T. Gage, individually

or as trustee, or said Union Trust Company, individ-

ualty or as trustee, or any or either of them, had dealt,

or failed, refused or omitted to deal with the said lands,

or any part thereof, or sold or disposed of the same or

any part thereof, in breach of said act of May 4, 1870,

or othei-wise than in fulfillment of and compliance with

the policy, intent and legislation of Congress, in the

premises.

48.—The Court erred in not holding that

:

The proviso in the Act of Congress of April 10,

1869, to-wit, "That the lands granted by the Act afore-

said shall be sold to actual settlers only, in quantities

not greater than one quarter section to one purchaser
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and for a price not exceeding two dollars and fifty

cents (2.50) per acre," is void, for uncertainty.

49.—The Court erred in not holding that the said

proviso is a purely directive, regulative covenant.

50.—The Court erred in not holding that the said

proviso is unenforceable by the United States, because

its interest is purely nominal.

51.—The Court erred in not holding that the said (/jx

granted lands. East Side and West Side, both or either, ;^
^«1[«I1W>-WW>I Hill. ^-..- f"*

are timbered in character and were not and are not cap-

able of actual settlement.

52.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent

had not been done away with by the act of Congress

of June 25, 1868, mentioned in the bill of complaint,

and entitled, "An act to amend an act, entitled, 'An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad

in California to Portland, in Oregon,'
"

53.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent

had not been waived by said act of June 25, 1868.

54.—The Court erred in holding that said provision

as to the filing of assent had not been repealed by said

act of June 25, 1868.

55.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and
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extinguished bj-^ said act of June 25, 1868.
,

56.—The Court erred in holding that said provision

as to the fihng of assent had not been discharged and

extinguished by said act of June 25, 1868, in connection

with the designation of the Oregon Central (East Side)

Railroad Company, by the legislature of Oregon, on

October 20, 1868.

57.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868, in connec-

tion with the construction work, previous thereto, of the

Oregon Central (East Side) Railroad Company, and

with the subsequent designation of said last named com-

pany by the legislature of Oregon, on October 20, 1868.

58.—The Court erred in holding that said provision

as to the filing of assent attached itself to any right,

title or interest of the grantee of said East Side grant,

or its successors in interest, or this defendant, or said

Oregon and California Railroad Company, or said

Stephen T. Gage, individually or as trustee, or said

Union Trust Company, individually or as trustee, or any

or either of them, by or through any estoppel, consent,

legislative obligation, covenant, condition or otherwise,

because of the action of said East Side Company in

filing written assent on June 30, 1869, or at any other

time, or in taking any step or steps to bring the atten-

tion of Congress to the matter of such assent, or to

procure any action by Congress in that behalf,

if any such step or steps were taken, or in apply-
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ing t) Congress, if such application there was, for leave

to file such assent, or otherwise, or at all.

59.—The Court erred in holding that said provi-

sion as to the filing of assent, in respect to said East

Side grant, was a condition, either precedent or subse-

quent.

60.—The Court erred in holding that the proviso

in respect to settlers in said act of April 10, 1869, was

a question in the case requiring judicial determination.

61.—The Court erred in holding that any imposi-

tion by Congress under said proviso of any qualification,

restriction, limitation, or burden upon the estate grant-

ed under said act of July 25, 1866, was within the

power of Congress to enact, or other than a nullity.

62.—The Court erred in holding that any imj^osition

by Congress under said proviso, of any qualification,

restriction, limitation or burden upon the estate granted

under said act of July 25, 1866, was within the power

of Congress to enact, or other than a nullity, regard

being had to the rights of the California and Oregon

Railroad Company, a California corporation, under said

act of July 25, 1866, and to the vested interests, accru-

ing under said act to said last named corporation in vir-

tue of its acceptance of said act, and its conduct, con-

struction and expenditures thereunder and pursuant

thereto.

63.—The Court erred in not holding that the Act of
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Congress of July 25, 1866, pleaded in the bill of com-

plaint in this cause, was and is a single grant, of the lands

described therein, to the California and Oregon Railroad

Company organized under the laws of California and

to such company organized under the laws of Oregon as

the legislature of the latter state should thereafter desig-

nate, for the purpose of aiding the said companies in the

construction of a railroad and telegraph line from the

Central Pacific Railroad in California to Portland in

Oregon.

64.—The Court erred in not holding that the said

grant under said Act of Congress was entire and not

severable, and upon the filing of assent to said Act in

the Department of Interior by either of said companies

within one year after the passage thereof and the com-

pletion of the first section of twenty miles of said rail-

road and telegraph line within two years after the pass-

age thereof, the said Act became operative and vested in

the companj'^ complying therewith an interest in the en-

tire grant.

65.—The Court erred in not holding that the Califor-

nia and Oregon Railroad Company filed its assent to

said Act in the Department of the Interior within one

year after the passage thereof and completed the first

section of twenty miles of said railroad and telegraph

line within two years after the passage thereof, and that

thereupon said act became operative and vested in said

California and Oregon Railroad Company an interest

in the entire gant.
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66.—The Court erred in not holding that when the

California and Oregon Railroad Company filed its as-

sent to said Act of Congress of July 25, 1866, in the De-

partment of the Interior within one year, and completed

the first section of twenty miles of said railroad and tele-

graph line, within two years after the passage of said

act. Congress was without lawful authority to annex

a new condition, by amendment or otherwise, to the land

grant.

67.—The Court erred in not holding that had the

legislature of Oregon failed to designate a company to

construct said railroad and telegraph line in Oregon, the

California and Oregon Railroad Company, upon com-

pliance with the provisions of said act of July 25, 1866,

had the right and it was authorized by said act to con-

struct the entire railroad and telegraph line from the

Central Pacific in California to Portland in Oregon and

thereby earn, and become entitled to, the entire land

grant under said act.

68.—The Court erred in not holding that the said

act of Congress of July 25, 1866, authorized the Cali-

fornia and Oregon Railroad Company to construct any

part or all of the said railroad and telegraph line pro-

vided the legislature of Oregon failed to designate a

company as provided by said act, or such company failed

to file its assent to said act.

69.—The Court erred in not holding that the said act

of Congress of July 25, 1866, was, as to said California
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and Oregon Railroad Companj^ a grant in presenti, of

the odd sections of lands within the limits therein speci-

filed, along the line of said railroad from the Central

Pacific Railroad in California to Portland in Oregon.

70.—The Court erred in not holding that at the time

of the passage of the act of Congress of April 10, 1869,

pleaded in the bill of complaint herein, the California

and Oregon Railroad Company had fully complied with

all of the terms of said act of July 25, 1866, as amended

by the act of June 25, 1868, which were required to be

performed up to the time of the passage of said act of

April 10, 1869.

71.—The Court erred in not holding that prior to

the passage of said act of April 10, 1869, pleaded in the

bill of complaint herein, the California and Oregon Rail-

road Company had acquired a vested interest in the

whole of the lands granted by said act of July 25, 1866,

and the said act of April 10, 1869, annexing a condition

to the entire grant was void.

72.—The Coui't erred in not holding that the said

grant under the said act of Congress of July 25, 1866,

being single and entire, and said act of April 10, 1869,

being void as to the California and Oregon Railroad

Company, as to the whole of said grant, it is void as to

the portion of said grant situated in the State of Ore-

gon.

73.—The Court erred in not holding that the said

act of Congress of April 10, 1869, was void in that it re-
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quires that the interest acquired by the California and

Oregon Railroad Company in the lands granted by said

act of Juty 25, 1866, shall be sold to actual settlers only,

in quantities not greater than one quarter section to one

purchaser and at a price not exceeding two dollars and

fifty cents ($2.50) per acre, as a condition of an exten-

sion of time to the company designated by the legislature

of Oregon, to file its assent to said act of July 25, 1866.

74f.-—The Court erred in not holding that the said act

of Congress of July 25, 1866, did not require that both

of the companies m-cntioned therein should file assent to

said act or construct said railroad and telegraph line,

but said act was satisfied and became operative if either

of the said companies filed its assent in the Department

of the Interior within one year, after the pasasge of said

act, and completed construction of its said railroad and

telegraph line within the time provided in said act and

the act of June 25, 1868, amendatorj^ thereof.

75.—The Court erred in not holding that after per-

formance by the said California and Oregon Railroad

Company, of all conditions imposed by the act of July

25, 1866, and the same as amended by the act of June 25,

1868, required to be perfermod prior to April 10, 1869,

it acquired and possessed a vested right in the whole of

said land grant and Congress was thereby deprived of

the power and was without authority to "add to, alter,

amend or repeal" the said act of July 25, 1866, in any

way that would tend to embarrass, delay or defeat the

construction of either or any portion of said railroad and
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telegraph line, or in any way that would tend to inter-

fere with any vested rif^hts in said grant.

76.—The Court erred in holding that the said pro-

viso in respect to settlers in said act of April 10, 1869,

was a condition precedent.

77.—The Court erred in holding that the said proviso

in said act of April 10, 1869, was a condition subsequent.

78.—The Court erred in holding that the conse-

quence and penalty of forfeiture was attached by Con-

gress to a breach, should such there be, of said proviso.

79. The Court erred in holding that any provision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a condition precedent.

80.—The Court erred in holding that any provision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a condition subsequent.

81.—The Court erred in holding that the consequence

and penalty of forfeiture was attached by Congress to a

breach, should such there be, of any provision in said act

of May 4, 1870, touching sales to actual settlers.

82.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

either to said East Side grant, or to said West Side

grant, or any part thereof.

83.—The Court erred in holding that there Avas any
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cause of action or foundation of jurisdiction in respect

to either of said grants, in any re-entry for breach of con-

dition, to legislative e(juivalent thereof, or in any legisla-

tive declaration of forfeiture.

84.—The Court erred in holding that there was juris-

diction in the Court on the equity side of the cause or

subject matter of this suit, and in not dismissing the bill

of complaint.

85.—The Court erred in holding that there was juris-

diction in the court on the equity side to enforce a forfeit-

ure of said East Side grant for the breach of an as-

sumed condition subsequent, if such breach there was,

in said proviso of said act of April 10, 1869.

86.—The Court erred in holding that there was jur-

isdiction in the court on the equity side to enforce a for-

feiture for the breach of an assumed condition subse-

quent, if such breach there was, in anj^ provision of said

act of May 4, 1870.

87.—The Court erred in holding that the complain-

ant was entitled to a decree quieting its title to either of

said grants against this defendant, said Oregon and Cal-

ifornia Railroad Company, said Stephen T. Gage, indi-

vidually or as trustee, and said Union Trust Company,

individually or as trustee, or any or either of them, or

any party to the cause.

88.—The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or any
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part thereof, the said complainant had legal title to the

same, or either of them, or any part thereof; and in hold-

ing that the defendant, Oregon and California Railroad

Company, or its grantees, if such there were, did not

have the legal title to such grants.

89. The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or any

part thereof, the complainant was in possession of the

said grants, or either of them, or any part thereof; and

in holding that the said Oregon and California Railroad

Company, or its grantees, if such there were, did not have

the possession of the same.

90.—The Court erred in holding, as foundation for a

suit by complainant to quiet its title to the said grants or

either of them, or any part thereof, that the same had not

been reduced to possession, and were unoccupied and va-

cant, and not in possession of said defendant, Oregon

and California Railroad Company.

91. The Court erred in holding that at the time of

of the filing of the bill of complaint herein, and ever

since, and for a long time continuously next prior there-

to, said Oregon and California Railroad Company, or

its grantees, if such there were, did not have possession

of the said grants, or either of them.

92.—The Court erred in not holding that at the time

of the filing of the bill of complaint herein, and ever

since, and for a long time continuously next prior there-

to, said Oregon and California Railroad Company had
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legal title and possession of all the lands of which for-

feiture is sought by said bill of complaint against this

defendant, and said Oregon and California Railroad

Company, and Stephen T. Gage, individually and as

trustee, and against said Union Trust Company, indi-

vidually and as trustee.

93.—The Court erred in holding that the said pro-

viso of said act of April 10, 1869, or any provision of

said act of May 4, 1870, touching actual settlers in any-

wise or at all affected the title to the lands, or any part

thereof, either of said East Side or of said West Side

grant.

94.—The Court erred in holding, on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in respect

to said East Side grant, that any breach of such assumed

condition subsequent, or any assumed cause of forfeiture

had not been waived by Congress and complainant.

95.—The Court erred in holding, on the assumption

of a condition subsequent, in any provision of said act of

May 4, 1870, touching actual settlers, or on the asump-

tion of any cause of forfeiture in respect to said West

Side grant, that any breach of such assumed condition

subsequent, or any assumed cause '^f forfeiture had not

been waived by Congress and complainant.

96.—The Court erred in holding, on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in respect

to said East Side grant, that any breach of such assumed
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condition subsequent or any assumed cause of forfeiture,

had not been acquiesced in by Congress and complain-

ant.

97.—The Court erred in holding, on the assumption

of a condition subsequent in any provision of said act of

May 4, 1870, touching actual settlers, or on the assump-

tion of any cause of forfeiture in respect to said West

Side grant, that any breach of such assumed condition

subsequent, or any assumed cause of forfeiture had not

been acquiesced in by Congress and complainant.

98.—The Court erred in holding on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in re-

spect to the said East Side grant, that as to any breach

of such assumed condition subsequent, or assumed cause

of forfeiture, the complainant herein was not estopped

to assert the same.

99.—The Court erred in holding, on the assumption

of a condition subsequent, in any provision of said act

of May 4, 1870, touching actual settlers, or on the as-

sumption of any cause of forfeiture in respect to said

West Side grant, that as to any breach of such assumed

condition subsequent, or any assumed cause of forfeit-

ure, the complainant herein was not estopped to assert

the same.

100.—The Court erred in not holding, on the assump-

tion that the said proviso in the said act of April 10,

1869, and said provision in said act of May 4, 1870, is a
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condition subsequent, that Congress and the complain-

ant have waived the breach thereof by acquiescence in

the many deeds of conveyance made by said Oregon and

California Railroad Company, with the knowledge of

Congress and complainant.

101.—The Court erred in not holding, on the as-

sumption that the proviso in the said act of April 10,

1869, and said provision in said act of May 4, 1870, is a

condition subsequent, that Congress and the complainant

have waived the breach thereof by acceptance and use of

the said railroad.

102.—The Court erred in not holding, on an assump-

tion that the said proviso in the said act of April 10,

1869, and said provision in said act of May 4, 1870, is a

condition subsequent, that Congress and the complainant

have waived the breach thereof by annual issuance of

patents to said lands from 1871 down to 1906.

103.—The Court erred in not holding, on the asump-

tion that the said proviso in the said act of April 10, 1869,

and said provision in said act of May 4, 1870, is a con-

dition subsequent, that Congress and the complainant

have waived the breach thereof by the passage by Con-

gress of the Forfeiture Acts of January 31, 1885, and

September 29, 1890.

104.—The Court erred in not holding that this suit

as to all lands patented prior to October, 1902, was and

is barred by the Acts of Congress of March 3, 1891, and
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March 2, 1896.

105.—The Court erred in not holdmg that all causes

of action presented by the bill of complaint herein are

barred by laches and the Statute of Limitations.

106.—The Court erred in holding that the primary

and controlling purpose of Congress in the act of July

25, 1866, and acts amendatory thereof, was to provide for

the sale of the granted land to actual settlers, or in that

behalf that said lands were capable of actual settlement.

107.—The Court erred in not holding that the pri-

mary object of the act of April 10, 1869, was to extend

the time for the construction of the said railroad and not

to impose a condition or trust upon the grant already

made.

108.—The Court erred in not holding that the pro-

viso for the sale of the lands granted to actual settlers,

contained in the act of April 10, 1869, and the provision

as to settlers in the act of May 4, 1870, are, and each of

them is, void because the same is repugnant to the grant

and tends to defeat and destroy the primary purpose and

intent of Congress in making the said grants in aid of

the construction of the said railroads and telegraph lines.

109.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of JNIay 4, 1870, for the sale of said lands to

actual settlers, was intended only to apply to such

actual settlers as were, at the dates of the acts of July
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25, 1866 and May 4, 1870, in the actual possession of

said i^ortions of said granted lands or who might be-

come actual settlers before the filing of the map of

survey.

110.—The Court erred in not holding, on the as-

sumption that the said provisions in the said acts of April

10, 1869 and May 4, 1870, for the sale of said granted

lands to actual settlers, were conditions subsequent, that

Congress and complainant vv^aived any breach of said

provisions of right to forfeiture by:

(a) Permitting the said grants to be administered

by the grantees and their successors for a period of over

thirty-eight years prior to the passage of the joint reso-

lution of April 3, 1908, and prior to the commencement

of this suit on the 4th day of September, 1908, with the

knowledge of Congress and complainant ; and

(b) The passage of the act of June 25, 1868; and

(c) The passage of the forfeiture act of January

31, 1885; and

(d) The repeated refusal of Congress to pass any

other forfeiture act than the general statute on that

subject; and the forfeiture act of September 29, 1890;

and

(e) The continuous and regular issuance by com-

plainant of patents to said granted lands.

111.—The Court erred in not holding, on the as-

sumption that the act of July 25, 1866, constituted and
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Mas a single grant and so as to the West Side Grant,

both or eitlier, that a waiver on the part of Congress

and the complainant of any breach of the proviso or

clause as to sales to settlers in said grants, or either

of them, and of forfeiture on account thereof as to a

portion of the same with knowledge on the part of Con-

gress and the complainant, was a waiver as to the entire

grants, both or either.

112.—The Court erred in not holding, on the assmnp-

tion that the proviso in the act of April 10, 1869, and the

provision in the act of May 4, 1870, as to sales of said

granted lands to actual settlers, are conditions subse-

quent, that each of said conditions subsequent is void

for the following reasons

:

(a) It is retroactive and its effect would be to di-

vest the title of said Oregon and California Railroad

Company; and

(b) It is in restraint of and prohibits alienation

except as to a particular class of persons ; and

(c) The restraint on alienation is inconsistent with

the purpose of the grant and the estate granted ; and

(d) The said condition does not fix a definite time

within which any of the lands shall be sold to actual

settlers ; and

(e) The said condition does not define who is an

actual settler; and
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(f ) The sale of said lands is wholly dependent upon
there being actual settlers thereon, an uncertain event,

and the restraint contained in said provisions amounts

to a perpetuity ; and

(g) Because said conditions do not contain any

clause of re-entry or forfeiture for a violation thereof.

113.—The Court erred in not holding that the com-

piainaiit by its crmduct in relation to the lands granted

by i^aid acts o: L j_ css has waived, and is estopped

: -- ulainiiii^. a : jrleiture thereof.

114.—The Court erred in not holdmg that the

grantees under said acts of Congress or their successors,

associates or assigns, had the right to mortgage the

whole or any part of said land grant to obtain money
wherevith to c-onstruct the .said railroad and telegraph

hne.

llo.—The Court erred m not holding that under the

terms and provisions of the said act of Congress of April

10, 18G9, and of Alay -4, IbTu. the grantee or grantees

mentioned in ^aid land grants cannot and could not

perform the said provisions as to the sale of the lands

granted to actual sctt.ers and by reason thereof, per-

formance ui >aid pruViviuUv was excused and the said

granted lands vested in said grantees absolutely and

discharges! : -: iitions.

116.—The Court erred m not holding that the pro-

viso in the act of April lu, 1869. and the pro\'ision in

the act of Alay 4. ISTU. as to the sale of the lands granted

by said acts to actual settlers, was and i^ unilateral and
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void in that actual settlers are not bound to purchase

and the grantees under said grants could not compel set-

tlers to purchase any portion or portions thereof.

117.—The Court erred in not holding that the

grantee or grantees under said land grants in any event

were required to sell to actual settlers only during the

construction of the said railroad.

118.—The Court erred in not holding that during

the period of construction of said railroad there were no

actual settlers on any portion of said land grants and

for that reason a sale thereof could not be made to actual

settlers in any quantity, and by reason thereof the said

grantee or grantees under said land grants took the

same discharged of any provision for the sale thereof

to actual settlers.

119.—The Court erred in not holding that during

the construction of said railroad it was impossible for the

said grantee or grantees under said land grants to sell

any portion of said grants to actual settlers, and that

by reason thereof such sale was excused and the title

to said granted land in Oregon, and the whole thereof,

vested in the said Oregon and California Railroad Com-

pany.

120.—The Court erred in not holding that the pro-

viso in the act of April 10, 1869, and the provision in

the act of May 4, 1870, if and when operative, was direc-

tive to the said Oregon and California Railroad Com-

pany to sell to actual settlers, only, land in quantities
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not greater than one quarter section to one purchaser,

and for a price not exceeding two dollars and fifty cents

($2.50) per acre, and did not prohibit the sale of said

granted lands to persons other than actual settlers in

any quantity and at any price.

121.—The Court erred in not holding that the pur-

pose of the said proviso in the act of April 10, 1869, and
the provision in the act of May 4, 1870, for the sale of

said granted lands to actual settlers in quantities not

exceeding one quarter section to each purchaser and

at a price not exceeding two dollars and fifty cents

($2.50) per acre, was to give to actual settlers an ojjtion

to purchase lands in said grants on said terms and not

intended to prohibit the said Oregon and California Rail-

road Company from selling the lands in said grants to

others than actual settlers in any quantity and at any

price.

122.—The Court erred in not holding that Congress,

in passing the act of April 10, 1869, and the act of May
4, 1870, contemj)lated two classes of persons to whom
said granted lands would be sold in aid of the construc-

tion of said railroad, namely, actual settlers in posses-

sion of some portion of said grant, and persons who are

not actual settlers and who are not in possession of any

portion of said grant.

123.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of jSIay 4, 1870, are, and each of them is, in

restraint of alienation and void in that

:
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(a) It limits the time during which the property

can be heM by the grantee.

(b) It provides for the ahenation to a Hmited class

of persons.

(c) It Hmits the amount of land which may be sold

to any one person.

(d) It hmits the price at which it can be sold.

124.—The Court erred in holding that the said land

grants did not become operative until the Railroad Com-

pany filed its assent to the terms and conditions of Sec-

tion Six of the act of July 25, 1866, as amended April

10, 1869.

125.—The Court erred in holding that issuance of

patents to said lands by the land department was not a

waiver on the part of the complainant of the right to

insist upon the performance by the Railroad Company

of the provisions in said grants as to the sale of lands

to actual settlers.

126.—The Court erred in holding that the act of

Congress of April 10, 1869, was a renewal or revival of

the grant under the act of Congress of July 25, 1866, or

that the said act of April 10, 1869, was other than a

waiver of the right of forfeiture on account of any of

the conditions in said grant.

127.—The Court erred in holding that at the time of

the passage of the said act of Congress of April 10, 1869,

the said land grant under the act of Congress of July
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25, 1866, had lapsed.

128.—The Court erred in not holding that this suit

cannot be maintained as one to enforce forfeiture nor

to quiet title because

—

(a) Xeither the United States nor Congress has

declared a forfeiture; and

(b) The fact of forfeiture has not been adjudicated

by a court of law ; and

(c) The defendant, Oregon and California Rail-

road Company, holds legal title to and the possession of

said granted lands.

129.—The Court erred in not holding that the said

defendant, Oregon and California Railroad Company,

was entitled to a trial by jury of the issue as to whether

or not any of the conditions of said grants, or either of

them, had been breached.

130.—The Court erred in not holding that the com-

plainant and Congress had knowledge of all the alleged

breaches of the provisions in each case of said land grants

for the sale of the granted lands to actual settlers; and

that the complainant and Congress acquiesced in said

breaches, and with the knowledge thereof, and com-

plainant is estopped to claim a forfeiture of the said

land grant, or any part thereof.

131.—The Court erred in not holding that during

the year 1879, down to and including the year 1903, re-

ports were regularly and semi-annually made of the
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transactions of the land department of said defendant

Oregon and California Railroad Company, to the Au-

ditor of Railroad Accounts, created by the act of Con-

gress of June 19, 1878, showing the total cash receipts

from all sales of the said granted lands to the date of

said report; the average price per acre for all sales to

the date of said report, and the average price per acre

for all sales during the half year; the average price per

acre for all purchases to the date of said report ; the max-

imum price per acre from sales (not town lots) ; the

minimum price per acre from sales (not town lots) ; the

maximum price per acre asked at the time of making such

reports; the minimum price per acre asked at the time

of making such report; and that the Auditor of Rail-

road Accounts, pursuant to the provisions of the said

act of Congress of June 19, 1878, made like annual re-

ports during the whole of said period to the Secretary of

the Interior, and that annually during the whole of said

period the Secretary of the Interior transmitted the said

reports to Congress, and that said reports showed that

during the year 1879, down to and including the year

1903, the said defendant, Oregon and California Rail-

road Company, sold some of said granted lands at a price

in excess of two dollars and fifty cents ($2.50) per acre;

also in quantities exceeding one hundred and sixty (160)

acres; and that Congress and complainant, with the

knowledge of the said matters and things contained in

said reports, acquiesced therein and permitted the said

defendant railroad company to take action accordingly

and to alter its position and to continue to so administer
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said grant and that complainant was, and is, therefore,

estopped from claiming a breach of any of the condi-

tions, if such there be, in said grant, or a forfeiture on

account thereof, and has waived said alleged breaches

and acquiesced therein.

132.—The Court erred in not holding that the com-

plainant was estopped by the acts of the Secretar\^ of

the Interior in approving as bases of lieu land selections,

deeds conveying property sold in alleged violation of

the said provisions in said grants as to the sale of said

granted lands to actual settlers, only.

133.—The Court erred in holding that the "East

Side Companj%" so-called, by accepting the grant under

the act of Congress of July 25, 1866, as amended by the

act of April 10, 1869, was estopped from denying the

right or power of Congress to pass an act imposing any

conditions repugnant to the original grant.

134.—The Court erred in not holding that the act

of Congress of Juty 25, 1866, granting the lands therein

described to aid in the construction of a railroad and

telegraph line, without any direction as to the manner

of sale or disposition thereof, to aid in such construction,

said railroad company had the right to sell or mortgage

the whole of said gi-anted lands for such purposes.

135.—The Court erred in holding that the evidence

in this cause was sufficient to entitle complainant to the

decree rendered herein.
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136.—The Court erred in not holding that the evi-

dence in this cause is insufficient to support or sustain

the decree rendered herein.

137.—The Court erred in not holding that the evi-

dence in the above entitled cause was wholly insufficient

to sustain and support the decree rendered in said cause,

in that there is no evidence in the record showing any

breach or violation of the proviso in the act of Congress

of April 10, 1869, or of any of the provisions of the act

of Congress of May 4, 1870, as to the sale of said granted

lands to actual settlers, only, in quantities not exceeding

one hundred and sixty (160) acres to one purchaser and

at a price not exceeding two dollars and fifty cents

($2.50) per acre.

138.—The Court erred in not holding that the evi-

dence in said cause was insufficient to support the de-

cree rendered herein or an}^ decree in favor of complain-

ant in that there is no evidence in this cause showing any

breach or violation of the proviso in the act of Congress

of April 10, 1869, or of any of the provisions of the act

of Congress of May 4, 1870, as to the sale of the said

granted lands to actual settlers.

139.—The Court erred in not holding that the evi-

dence in this cause was wholly insufficient to sustain the

decree rendered herein or any decree in favor of com-

plainant, in that there was no evidence on which to base

a decree of forfeiture of the lands or estates in lands de-

scribed in the bill of complaint herein, for any alleged

breach of any condition in either of said acts of Con-
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gress.

140.—The Court erred in rendering the judgment

and decree herein against the said defendants, Southern

Pacific Company, Oregon and Cahfornia Raih'oad

Company, Stephen T. Gage, individually or as trustee

and Union Trust Company, individually or as trustee,

or any or either of them, forfeiting the lands and estates

in lands described in the said decree, or any of said lands,

in that there is no evidence whatever in the record in

this cause showing that the said defendant, Oregon and

California Railroad Company, violated or breached any

condition in either of the said acts of Congress of July

25, 1866, June 25, 1868 or April 10, 1869, or May 4,

1870.

141.—The Court erred in holding that the patents

issued in respect to the said land grants, or either of

them, or any part thereof, were not conclusive against

complainant as to any breach of assumed condition sub-

sequent, or any forfeiture resulting therefrom, or from

any cause whatever.

142.—The Court erred in holding that the title to

so much of either of said grants as had been patented

was not concluded against complainant herein by the

acts of Congress of March 3, 1891 and March 2, 1896.

143.—The Court erred in holding that the title to so

much of either of said grants as had been patented prior

to October, 1902, was not concluded against complainant

herein and that the alleged cause of action had not been
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barred, and the title to such patented lands made abso-

lute.

144.—The Court erred in holding that the grant of

lands under the act of July 25, 1866, had lapsed at the

time of the passage of the act of Congress of April 10,

1869; and at the same time holding that the proviso in

said act of April 10, 1869, for the sale of said granted

lands to actual settlers, is a condition subsequent, and

in not holding in such behalf that a condition subsequent

must attach to a title or grant previously existing, or to

a title or grant created at the same time the condition sub-

sequent is imposed.

145.—The Court erred in not holding that a condi-

tion subsequent which may defeat a grant, if breached,

must be imposed in the same act creating the grant, or

if imposed in a subsequent act, then the act creating the

grant must reserve the right to impose or annex such

condition.

146.— The Court erred in not holding that the act of

Congress of April 10, 1869, was not a new grant or a

revival of the old grant, but a waiver of a right to for-

feiture of the grant already made under the act of

July 25, 1866.

147.—The Court erred in not holding, assuming the

said "actual settler" clause in each of said acts of Con-

gress to be a condition subsequent and certain and defi-

nite, so as to be enforceable, that it was repugnant to the

grant and is void.
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148.—The Court erred in not holding that if actual

settlers did not apply to purchase the granted lands and

if they were not sold by or before the time following

completion and acceptance of the road, then, and there-

after the said "actual settler" clause in each of said acts

became inoperative and whether the words of the "actual

settler" clause created a covenant or condition, the rail-

road company took an estate in the unsold lands abso-

lute and unconditional.

149.—The Court erred in not holding that it is the

duty of the land department of the United States to

administer the land laws thereof and to determine in the

first instance who are "actual settlers;" and that the pro-

viso in the act of April 10, 1869, and the provision in the

act of May 4, 1870, in that regard, are and each of them

is void and that it was beyond the power of Congress to

impose upon the railroad company a function belonging

exclusively to the land department of the United States.

150.—The Court erred in not holding that the said

provisions in the act of April 10, 1869, and the provisions

in the act of May 4, 1870, as to the sale of such lands to

actual settlers are and each of them is void in that no

method or procedure is provided in either of said acts

whereby it can be determined who are actual settlers

within the meaning of either of said provisions; and the

question as to who are actual settlers upon such granted

lands is a question committed by the laws of the United

States to the land department thereof.

WHEREFORE, this defendant, Southern Pacific
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Company, prays that the said decree herein—except so

much thereof as— (1) dismisses the cross-complaints of

the defendants-cross-complainants and the complaints in

intervention of the interveners-defendants, and, (2) ad-

judges that the complainant's prayer for an accounting

he denied, and, (3) excepts from the operation of the

decree all right of way and station grounds, as estab-

lished and in actual use at the date of said decree in the

operation of said Oregon and California Railroad Com-

pany's railroad, and, (4) provides that the said decree

shall not apply to reservations or exceptions, in contracts

or deeds of conversance, executed b}^ or on behalf of this

defendant in the sale of any lands granted by the afore-

said act of July 25, 1866, as amended, or by said act of

May 4, 1870, of right of way for the main track of the

railroad of said Oregon and California Railroad Com-

pany, as actually constructed, established, and in opera-

tion at the date of said decree—be reversed, and that this

Court enter a decree in accordance with the prayer of the

answer and amendments thereto of this defendant, and

the defendants, Oregon and California Railroad Com-
pany, and Stephen T. Gage, individually and as trus-

tee, filed herein, and adjudging that the bill of com-
plaint herein be dismissed, and for such other relief to

this defendant, said Oregon and California Railroad

Company and said Stephen T. Gage, individually and
as trustee, and said Union Trust Company, individually

and as trustee, as may be proper.
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P. F. DUNNE,

WM. D. FENTON and

JAMES E. FENTON.

Wm. F. Herrin,

Of Counsel.

Solicitors and attorneys for said defendant, South-

ern Pacific Company.

Service of the foregoing assignment of errors admit-

ted this 29th day of Aug. 1913.
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A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, John L. Snyder,

Julius F. Prahl, Albert E. Thompson,

James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E.

Williams, Paul Birkenfeld, J. H. Lewis,

Francis S. Wiser, W. E. Anderson, Albert

Arms, Joseph A. Maxwell, Isaac McKay,

J. R. Peterson, D. MacLafferty, Edgar

MacLafferty, V. V. McAboy, George C.

MacLafferty, George Edgar MacLafferty,

E. L. MacLafferty, B. N. MacLafferty,

Enos M. Fluhrer, F. W. Floeter, and S.

Shryock.

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, Sidney Ben Smith,

Orrin J. Lawrence, Robert G. Balderree,

Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Hauden-

schield, S. H. Montgomery, W. A. Noland,

James C. O'Neill, Alexander Fauske,

Francis Wiest, Cordelia Michael, John B.

Wiest, Cyrus Wiest, John Wiest, Thomas
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Manley Hill, Otto Nelson, Jasper L.

Hewitt, B. L. Porter, Frank Wells, C. P.

Wells, I. H. Ingram, L. G. Reeves, W. W.
Wells, F. M. Rhoades, Roy W. Minkler,

and Marvin Martin.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attorneys for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. MURPHY,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons \vhose names are specifically

set forth in the above title to this cause, com-
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mencing with and including the said Wil-

- liam F. Slaughter, down to and including

Arthur Persmger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.

Deitz.
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SHEPARD &

BURKHEIMER,

Successors to

SHEPARD & FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank

Terrace, down to and including John Zoffi,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on the 2nd day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-
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fically set forth in the above title to this

cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd day of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK,

GEO. W. WRIGHT,

Solicitors and Attorneys for the said inter-

veners George W. Wright, William W.

Bailey, Willetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Arthur L. Golder, George W. Trefen

and Lewis J. Trefen.
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A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners William E. Carter, Frank Carter and

William H. Prentice.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.
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OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Pabner, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhude and Frank A. Durrah.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.

White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-

lane, Fred G. Merrill, Edward Robertson

Abbot, Manning D. L'Amoreaux, Agnes

G. Stewart, Ida M. Pahlman and Rose

L'Amoreaux.

B. W. COINER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John

F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.



8192 O. <% C. R. R. Co., et al

Staats, E. J. Staats, Rodney C. White, Ida

A. White, Grant Nixon, Adolphus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Sohcitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said R. E.

Cameron, down to and including John A.

Miller, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Varnum, Elizabeth M.

Edwards, Thomas F. Hartzel, Madge

Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Mauzer, F. H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Haycox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.

James, Albert Trego, Leta G. Trego, Harry

Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Nicholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Maiy S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Byron G.

Hall, William O. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-

liam Hoeck and Henry Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, commencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. Gould and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Abram

B. Horner, down to and including William

Thwaites, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said George

B. Bothwell, down to and including Leota

Travers, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Keyes, Chester H.

Thomson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van

Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-

denberg, Anna H. Tromper, Anna H.

Trompen, John N. Tromper, John N.

Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry

Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Boer, John De Haan,

William Bommelje, Benjamin Hoffman,

Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C. Smith, John W. Hue-

nink, John H. Huenink, Bertha Moe
Seaver, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P. Alford, down to and including Donald
C. Barber, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by

leave of court, filed their joint complaint

in intervention in this cause on the 15th dav
of March, 1910.
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District of Oregon
)

)ss.

County of JMultnomah )

Due service of the within Asst. of Errors is hereby

accepted in Multnomah County, Oregon, this 29th day

of August, 1913, by receiving a copy thereof, duly cer-

tified to.

JAS. C. McREYNOLDS, Attorney General,

B. D. TOWNSEND, Spcl. Asst. to Atty. Genl.

By GLENN E. HUSTED, Spl. Asst. to Atty. Genl.

Attorneys for Complainant.

CLARENCE L. REAMES,

United States Attorney,

By Robert R. Rankin,

Assistant United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court.
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And on August 29, 1913, there was duly filed in

said court Assignment of Errors of John L. Snyder,

et al., Sidney Ben Smith, et al, Milo F. Dennis, et al,

Wm. E. Carter, et al, Wm. McLeod, et al, Arthur L.

Colder, et al defendants-cross-complainants, in words

and figures as follows, to-wit:

IN THE DISTRICT COURT OF THE UNITED
STATES, FOR THE DISTRICT OF

OREGON.

THE UNITED STATES OF AMER-
ICA, Complainant.

vs.

THE OREGON & CALIFORNIA
RAILROAD CO., THE SOUTH-
ERN PACIFIC RAILROAD
COMPANY, STEPHEN T.
GAGE, Individually, and as trustee,

and the UNION TRUST COM-
PANY, individually and as trustee,

John L. SNYDER, et al., defendants,

cross-complainants, and FRANK
TERRACE, et al., interveners, de-

fendants, Defendants.

NO. 3340 IN EQUITY.

ASSIGNMENTS OF ERRORS.

JOHN L. SNYDER et al, and SIDNEY BEN
SMITH, et al., defendants-cross-complainants, and

JOHN BURBEE, et al.; MILO F. DENNIS, et al;

WILLIAM E. CARTER, et al.; WILLIAM Mc-
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LEOD, et al, and ARTHUR L. GOLDER, et al,

intervenors,-. defendants, complain of errors in the pro-

ceedings in this case in the District Court of the Unit-

ed States, for the District of Oregon, and in the de-

cision and decree rendered, made, and entered therein,

and assign the following as the errors complained of:

1. The court erred in holding that the lands, or

any thereof, described in the bill of complaint, and de-

cree, were, or had been, forfeited to the complainant,

and that a decree be entered forfeiting such lands or

any thereof to the complainant.

2. The court erred in holding that the title of com-

plainant to the said lands or any thereof should be

quieted.

3. The court erred in holding that complainant was

entitled to recover its costs and disbursements herein, of

and from these defendants, cross-complainants, and in-

tervenors, defendants, or any of them.

4. The court erred in sustaining the demui'rers of

the defendants the Oregon & California Railroad Co.,

the Southern Pacific Co., Stephen T. Gage, individually,

and as trustee, and the Union Trust Company, individ-

ually and as trustee, to the cross complainants and bills

of intervention, of all or any of these defendants, cross-

complainants, and interveners defendants.

5. The court erred in sustaining the motion of com-

plainant to dismiss all or any of the cross-complaints,
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and petitions and bills of intervention of these defend-

ants cross-complainants, and interveners defendants.

6. The court erred in holding that all of any of the

cross-complaints, petitions, and bills in intervention, of

these defendants cross-complainants, and intervenors,

defendants, were without equity, and did not state a

cause of suit against the above named defendants, and

the complainant herein.

7. The court erred in dismissing all or any of the

cross-complaints, petitions, and bills of intervention

of these defendants cross-complainants, and intervenors

defendants.

8. The court erred in not holding that each and all

of the cross-complaints, petitions, and bills in inter-

vention, of these defendants cross complainants, and in-

tervenors defendants, stated and showed good and suffi-

cient causes of suit against the above named defendant,

and the above named complainant, and entitled each and

all of said defendants cross-complainants, and inter-

venors defendants, to the relief therein prayed for.

9. The court erred in not holding that each of the

above named defendants, and the above named complain-

ant should be required to answer all and singular, the

cross-complaints, petitions, and bills in intervention of

these defendants cross-complainants, and intervenors

defendants.

10. The court erred in holding that the complain-
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ant is the owner in fee simple, or is in possession of the

lands descdbed in the bill of complaint herein, or any

thereof.

11. The court erred in not holding that the de-

fendant the Oregon & California Railroad Company,

is the owner in trust of the lands described in the bill

of complaint herein, and particularly of those portions

tliereof described in the cross complaints and petitions

and bills of intervention of these defendants cross-com-

plainants, and intervenors defendants, in trust for the

use and benefit of the actual settlers, and for the use

and benefit of these defendants cross-complainants, and

intervenors defendants.

12. The court erred in not holding that under and

by virtue of the terms and conditions of the act of Con-

gress 1869 entitled "An act to amend an act Entitled

'An act granting lands to aid in the construction of a

Railroad and telegraph line from the Central Pacific

Railroad in California, to Portland, in Oregon'," and

under and by virtue of the terms and conditions of the

act of May 4th 1870 entitled "An act granting lands

to aid in the construction of a railroad and telegraph

line from Portland, to Astoria and McjNIinnville in the

State of Oregon," the defendant Oregon & California

Railroad Company, and all persons taking and holding

any of said lands or any interest therein, by through

or under it, save and except the actual settlers purchas-

ing the same in quantities not exceeding 160 acres to

any one settler and at prices not exceeding $2.50 per
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acre took and held all of the lands described in the bill

of complaint herein, and particularly the lands described

in the cross complaints, and bills in intervention of these

defendants cross-complainants, and intervenors defend-

ants, in trust for the use and benefit of such persons as

might become actual settlers on any quantity thereof

up to 160 acres, and in not holding that the terms and

conditions of said trust were such, that when, and in the

event any person settled upon any quantity of said lands

not exceeding 160 acres, and tendered and offered to

the defendant the Oregon and California Railroad Com-
pany or its representatives the sum of $2.50 an acre

therefor, it became, and was, the legal duty and obliga-

tion of said defendant to accept such sum so tendered

in full payment for said lands, and to execute a deed

conveying the said land so settled upon and paid for

in fee simple to such settler.

13. The court erred in holding that the primary and

ultimate purpose of congress in granting the lands here-

inbefore mentioned was to secure the settlement thereof

by citizens of the United States in quantities as great

as 160 acres to each settler, and no greater, and to se-

cure to the citizens of the United States so settling there-

on, the right and privilege to purchase the lands so

settled upon at a price as low as $2.50 per acre, and in

not holding that any person becoming a settler upon
such lands in the quantities aforesaid, and tendering the

aforesaid price thereof to the said defendant the Oregon

& California Railroad Company became and was the

owner of an equitable interest and estate in the said lands.
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and became and was entitled to a decree of said court

directing and requiring that said lands so settled upon

be conveyed to him upon the payment aforesaid.

14. The court erred in not holding that to now de-

cree a forfeiture of all, or any, of the lands described

in the bill of complaint herein is to defeat the purpose

and intent of congress in making the grants aforesaid,

and is to withdraw the said lands from settlement, when

it was the purpose and intent of congress that the same

should be settled.

15. The coui't erred in holding that the grants afore-

said are in any respect lacking in the elements of a trust,

or that the terms used in said grant are in any respect

indefinite or uncertain as to the conditions upon which

the said lands were therein required to be sold, or as

to the quantities in which the same were therein to be

sold, or as to the persons to whom the same were therein

to be sold.

16. The court erred in not construing the term

"actual settlers" in the light of congressional enactments

adopted prior to the land grants aforesaid, and in the

light of the land policy existing in the United States

at the time of the making of such grants, to mean, and

to si^ecify any person who had chosen to settle upon a

quantity of lands subject to settlement as great but not

greater as 160 acres by legal subdivisions, and who re-

sided upon such lands, and made the same his home.

17. The Court erred in not giving to the term
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KfUcoK^f tual settler" the settled judicial meaning, and con-

- V' jction that the same had in the country at the time

the adoption of said land grants.

18. The court erred in not holding that at the

le of the adoption of said land grants the term "actual

tier" had a definite and certain legislative and judi-

1 meaning, which meaning was intended to be, and

s incorporated into and a part of said land grants, and

lich meaning was of such a nature that whenever the

d term was used in legislative action, the same meant

d imi^lied, and should now be construed to mean and

ply any person occupying and making a home of as

•ge a tract as such person desired up to 160 acres

legal subdivisions of lands subject to settlement.

19. The court erred in holding that the proviso in

e act of April 10, 1869, hereinbefore mentioned was

condition subsequent, or operated otherwise than to

eate a trust in favor of such persons as should there-

ter become actual settlers upon the lands therein grant-

l, and in favor of these defendants cross complainants.

intervenors defendants.

20. The court erred in holding that any provision

I the act of ^lay 4th 1870 touching sales to settlers was

condition subsequent, and operated otherwise than to

•eate a trust as hereinbefore described.

21. The court erred in holding that the consequence

nd penalty of forfeiture was attached by congress to

a breach of the conditions of said grant, and in not hold-
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and became^and was entitled to a decree of said coui

directing and requiring that said lands so settled upc

be conveyed to him upon the payment aforesaid.

14. The court erred in not holding that to now c

cree a forfeiture of all, or any, of the lands descrit

in the bill of complaint herein is to defeat the purp<

and intent of congress in making the grants aforesg

and is to withdraw the said lands from settlement, wl

it was the purpose and intent of congress that the sa

should be settled.

15. The court erred in holding that the grants af'

said are in any respect lacking in the elements of a tr

or that the terms used in said grant are in any res

indefinite or uncertain as to the conditions upon w
the said lands were therein required to be sold, o

to the quantities in which the same were therein t

sold, or as to the persons to whom the same were th(

to be sold.

16. The court erred in not construing the

"actual settlers" in the light of congressional enactr

adopted prior to the land grants aforesaid, and i

light of the land policy existing in the United S

at the time of the making of such grants, to mear

to specify any person who had chosen to settle u

quantity of lands subject to settlement as great b

greater as 160 acres by legal subdivisions, and w
sided upon such lands, and made the same his hoj

17. The Court erred in not giving to the term
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"actual settler" the settled judicial meaning, and con-

struction that the same had in the country at the time

of the adoption of said land grants.

18. The court erred in not holding that at the

time of the adoption of said land grants the term "actual

settler" had a definite and certain legislative and judi-

cial meaning, which meaning was intended to be, and

was incorporated into and a part of said land grants, and

which meaning was of such a nature that whenever the

said term was used in legislative action, the same meant

and implied, and should now be construed to mean and

imply any person occupying and making a home of as

large a tract as such person desired up to 160 acres

by legal subdivisions of lands subject to settlement.

19. The court erred in holding that the proviso in

the act of April 10, 1869, hereinbefore mentioned was

a condition subsequent, or operated otherwise than to

create a trust in favor of such persons as should there-

after become actual settlers upon the lands therein grant-

ed, and in favor of these defendants cross complainants,

an intervenors defendants.

20. The court erred in holding that any provision

in the act of May 4th 1870 touching sales to settlers was

a condition subsequent, and operated otherwise than to

create a trust as hereinbefore described.

21. The court erred in holding that the consequence

and penalty of forfeiture was attached by congress to

a breach of the conditions of said grant, and in not hold-
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ing that the proper relief in the event there should be

a breach qf said conditions was the enforcement by the

means usually employed in such cases by courts of equity

of the terms and conditions of the trust aforesaid.

22. The court erred in holding that the consequences

and penalty of forfeiture was attached by congress to a

breach of said conditions, should such there be, or of

any provision in said act of May 4th 1870, touching sales

to actual settlers, and in not holding that the appropriate

remedy for such breach was the enforcement by the

means usually employed by courts of equity in such cases

of the terms and conditions of the trust aforesaid.

23. The court erred in holding that these defend-

ants cross complainants, and intervenors defendants, had

no right, title, or interest in or to the lands described in

the bill of complaint herein, and particularly the lands

described in the cross complaints, and bills in interven-

tion of these defendants cross complainants, and inter-

venors defendants, and that the title of complaint to such

lands should be quieted.

24. The court erred in holding that the complain-

ant was in possession of all, or any, of the lands de-

scribed in the cross complaints, and bills of intervention,

of these defendants cross-complainants, and intervenors

defendants, and in not holding that these defendants

cross-complainants, and intervenors defendants were,

and have been for a long time prior to the filing of the

bill of complaint of the complainant herein in posses-
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sion of all and singular the lands described in said cross

complaints and bills of intervention.

WHEREFORE, these defendants cross complain-

ants, and intervenors defendants, pray that the decree

herein be reversed, and that this court enter a decree in

accordance with the prayer of the cross complaints

and bills of intervention filed herein, and for such other

relief as to these defendants cross~comj)lainants, and

intervenors defendants may be proper.

A. W. LAFFERTY,
Attorneys for Defendants cross-complainants, and In-

tervenors Defendants.

Service of the foregoing assignments of error is here-

by acknowledged this 29th day of August, 1913.

PETER F. DUNNE,
WM. D. FENTON, and

JAMES E. FENTON,

Attorneys for Oregon and California Railroad Com-

pany, Southern Pacific Company, Stephen T. Gage,

individually and as Trustee.

MILLER, KING, LANE and TRAFFORD,

DOLPH, MALLORY, SIMON and GEARIN,

JOHN C. SPOONER, JOHN M. GEARIN,

Attorneys for Union Trust Company of New York,

individually and as Trustee.
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Service of the foregoing assignment of errors admit-

ted this 29th day of Aug. 1913.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attornej^s for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. MURPHY,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-
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mencing with and including the said Wil-

liam F. Slaughter, down to and including

Arthur Persinger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.

Deitz.



8210 O. 4 C. R. R. Co., et al.

SHEPARD &

BURKHEIMER,

Successors to

SHEPARD & FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank

Terrace, down to and including John Zoffi,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on the 2nd day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-
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fically set forth in the above title to this

cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd day of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK,

GEO. W. WRIGHT,

Solicitors and Attorneys for the said inter-

veners George W. Wright, William W.
Bailey, Willetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.
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DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.
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OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Palmer, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhude and Frank A. Durrah.

LEAVIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.

White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-

lane, Fred G. Merrill, Edward Robertson

Abbot, Manning D. L'Amoreaux, Agnes

G. Stewart, Ida M. Pahlman and Rose

L'Amoreaux.

B. W. COINER,

JNO. MILLS DAY,

Solicitors and Attornej^s for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John

F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.



vs. The United States 8215

Staats, E. J. Staats, Rodney C. White, Ida

A. White, Grant Nixon, Adol^^hus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said R. E.

Cameron, down to and including John A.

Miller, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Vamum, Elizabeth M.

Edwards, Thomas F. Hartzel, Madge

Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Mauzer, F, H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Haycox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.
James, Albert Trego, Leta G. Trego, Harry

Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Nicholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Byron G.

Hall, William 0. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-

liam Hoeck and Henry Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, commencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. Gould and each and aU of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically-

set forth in the above title to this cause, com-

mencing with and including the said Abram

B. Horner, down to and including Wilham

Thwaites, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys, for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said George

B. Bothwell, down to and including Leota

Travers, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.



vs. The United States 8219

PETER DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Iveyes, Chester H.
Tiiornson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van
Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-

denberg, Amia H. Tromper, Anna H.
Trompen, John N. Tromper, John N.
Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry
Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Boer, John De Haan,

William Bommelje, Benjamin Hoffman,
Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C. Smith, John W. Hue-
nink, John H. Huenink, Bertha Moe
Seaver, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

^of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P. Alford, down to and including Donald

C. Barber, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by

leave of court, filed their joint complaint

in intervention in this cause on the 15th day

of March, 1910.
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DISTRICT OF OREGON, )

)ss.

County of Multnomah.
)

Due service of the within Assignment of Errors is

hereby accepted in Multnomah County, Oregon, this

27th day ofAug., 1913.

J. C. McREYNOLDS, Atty. Genl., and

B. D. TOWNSEND, Spl. Asst. to Atty Genl.

By GLENN E. HUSTED,

Spl. Asst. to Attorney General,

Attorney for United States.

CLARENCE L. REAMES, United States Attorney.

By ROBERT R. RANKIN,

Asst. United States Attorney.
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(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court, By V. Johnston,

Deputy.

And afterwards, on August 29, 1913, there was duly

filed in said Court Assignment of Errors of the de-

fendant Oregon and California Railroad Company, as

follows, to-wit:

[TITLE]

DEFENDANT OREGON AND CALIFORNIA

RAILROiVD COMPANY'S ASSIGNMENT

OF ERRORS.

The defendant, Oregon and California Railroad

Company, complains of errors in the proceedings in this

case, in the District Court of the United States, for the

District of Oregon, in the above entitled cause, and in

the decision and decree rendered, made and entered

therein, and assigns the following as the errors com-

plained of:

1.—The Court erred in overruling the demurrer of

this defendant to the bill of complaint herein.

2.—The Court erred in overruling and in not sustain-
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Cuu^ he following grounds of the joint and several de-

^^ 'er of the defendants, Oregon and California Rail-

'^y Company, Southern Pacific Company, and Stephen

rage, individually and as trustee, to the bill of com-

it of complainant herein:

^s against the said defendants and each of them the

bill of complaint is without equity and cannot be

ntained as to the "East Side Grant," so-called in

bill of complaint and subject thereof.

3.—The Court erred in overruling and in not sus-

ling the following grounds of the joint and several

lurrer of the said defendants to the bill of complaint

complainant herein:

As against the said defendants and each of them

; said bill of complaint is without equity, and cannot

maintained as to the "West Side Grant," so-called

said bill of complaint and subject thereof.

4.—The Court erred in overruling and in not sus-

ining the following grounds of the joint and several

3murrer of the said defendants to the bill of complaint

I complainant herein:

As against the said defendants and each of them the

aid bill of complaint is without any equity whatsoever.

5.—The Court erred in overruling and in not sus-

aining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

blaint of complainant herein, and in not holding and

deciding that

:
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(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court, By V. Johnston,

Deputy.

And afterwards, on August 29, 1913, there was duly

filed in said Court Assignment of Errors of the de-

fendant Oregon and California Railroad Company, as

follows, to-wit:

[TITLE]

DEFENDANT OREGON AND CALIFORNIA

RAILROAD COMPANY'S ASSIGNMENT
OF ERRORS.

The defendant, Oregon and California Railroad

Company, complains of errors in the proceedings in this

case, in the District Court of the United States, for the

District of Oregon, in the above entitled cause, and in

the decision and decree rendered, made and entered

therein, and assigns the following as the errors com-

plained of:

1.—The Court erred in overruling the demurrer of

this defendant to the bill of complaint herein.

2.—The Court erred in overruling and in not sustain-
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ing the following grounds of the joint and several de-

murrer of the defendants, Oregon and California Rail-

road Company, Southern Pacific Company, and Stephen

T. Gage, individually and as trustee, to the bill of com-

plaint of complainant herein:

As against the said defendants and each of them the

said bill of complaint is without equity and cannot be

maintained as to the "East Side Grant," so-called in

said bill of complaint and subject thereof.

3.-—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the said defendants to the bill of complaint

of complainant herein:

As against the said defendants and each of them

the said bill of complaint is without equity, and cannot

be maintained as to the "West Side Grant," so-called

in said bill of complaint and subject thereof.

4.—The Court erred in overruling and in not sus-

taining the following grounds of the joint and several

demurrer of the said defendants to the bill of complaint

of complainant herein:

As against the said defendants and each of them the

said bill of complaint is without any equity whatsoever.

5.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:
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As against the said defendants, and each of them, the

said bill oT complaint does not set forth or show any

matter, equity or cause, entitling complainant to:

Any relief as to the "East Side Grant," so-called in

said bill of complaint, and subject thereof, or because of

or arising out of any facts, particulars, transactions,

matters or things in the said bill of complaint set forth

or shown about, relating to, or concerning the said "East

Side Grant."

6.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

Any relief as to the "West Side Grant," so-called in

said bill of complaint and subject thereof, or because of

or arising out of any facts, particulars, transactions, mat-

ters or things in the said bill of complaint set forth or

shown about, relating to, or concerning the "West Side

Grant."

7. The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:
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As against the said defendants, and each of them

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

A decree declaring or adjudging forfeiture of all or

any of the lands or estates in lands described or referred

to in paragraph 1 of subdivision First of the prayer of

the bill of complaint herein.

8.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

A decree quieting the title to all or any of the lands

or estates in lands described or referred to in paragraph

1 of subdivision First of the prayer of the bill of com-

plaint herein.

9.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that :

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to:
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A decree or order requiring the defendants or any

of them to^urrender unto complainant possession or con-

trol of lands or estates in lands described or referred to

in paragraph 1 of subdivision First of the prayer of the

said bill of complaint herein.

10.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and de-

ciding that:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

The, or any, injunction requiring the said defendants,

or any of them, to do or perform any of the acts or things

set forth or mentioned in paragraph 3 of subdivision

First of the prayer of the bill of complaint herein.

11.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that

:

As against the said defendants, and each of them,

the said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

The, or any, injunction or restraining order or de-

cree asked for in the Second subdivision of the prayer

of the bill of complaint herein

:
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12.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and

deciding that:

As against the said defendants, and each of them, the

said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

The, or any, injunction or restraining order asked

for or mentioned in the Fifth subdivision of the prayer

of the bill of complaint herein.

13.—The Court erred in overruling and in not sus-

taining the following grounds of the said joint and sev-

eral demurrer of the said defendants to the bill of com-

plaint of complainant herein, and in not holding and de-

ciding that

:

As against the said defendants, and each of them, the

said bill of complaint does not set forth or show any

matter, equity or cause, entitling complainant to

:

Any relief whatsoever.

14.—The Court erred in holding that the United

States, complainant herein, was entitled to the relief

prayed for in its complaint herein, or to any relief, and

in not holding that the said complaint of said complain-

ant should be dismissed.
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15.—The Court erred in holding that the complain-

ant had any right, title or interest in or to the lands de-

scribed in the decree herein, or any part thereof.

16.—The Court erred in holding that the complainant

is the owner in fee simple, or in the possession of said

lands, or any part thereof, or entitled to the possession

of the same, or any part thereof.

17.—The Court erred in holding that the defend-

ant, the Oregon and California Railroad Company, was

not the owner in fee simple and in the possession, and en-

titled to the possession of said lands, and the whole

thereof.

18.—The Court erred in holding that the allegations

in said bill of complaint were sustained by the evidence,

and in not holding that said bill should be dismissed.

19.—The Court erred in holding that the lands or

any thereof, described in the decree, were and had been

forfeited to the complainant, and that a decree be en-

tered forfeiting said lands, or any thereof, to the com-

plainant.

20.—The Court erred in holding that the lands and

estates in lands in the said decree described, either in

whole or in part have become or now are forfeited to,

or that the title to the same or any part thereof, has re-

verted to and now is revested in the United States of

America, or that the same or any part thereof now are

the absolute property of the United States of America,
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or are free from any or all claim or claims of right, title

or interest or lien in, to, or upon the same or any part

thereof by or in favor of this defendant, or the defend-

ant Southern Pacific Company, or the defendant Ste-

phen T. Gage, individually or as trustee, or the defend-

ant Union Trust Company, individually or as trustee,

or any party or parties claiming under them, or either

or any of them.

21.—The Court erred in holding that the title of com-

plainant to the said lands, or any thereof, should be

quieted.

22.—The Court erred in holding that the title of

the United States of America to all or any of said lands

or estates in lands be or is by said decree quieted or con-

firmed, or be or is so quieted or confirmed, particularly

as to any or all claim or claims of right, title, interest or

lien in, to, or uj^on the same, or any part thereof, by or

in favor of this defendant, or the said Southern Pacific

Company, or the said Stej^hen T. Gage, individually

or as trustee, or the said Union Trust Company, individ-

ually or as trustee, or each or every party or parties

claiming under them, or either or any of them.

23.—The Court erred in holding that complainant

was entitled to recover its costs and disbursements here-

in, and that a decree should be entered to that effect.

24.—The Court erred in holding that

:

The complainant herein was or is entitled to any in-

junction or restraining order in this cause.
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25.—The Court erred in holding that this defendant,

or said Southern Pacific Company, or said Stephen T.

Gage, individually or as trustee, or said Union Trust

Company, individually or as trustee, or the officers or

agents of them, or any or either of them, be, or that they,

or any or either of them by said decree are or is forever,

or at all, enjoined or restrained from claiming or assert-

ing, or from claiming or asserting in any manner any

right, title, interest or lien in, to, or upon the said lands,

or estates in lands, or any part thereof, or from in any

manner selling, conveying, leasing or disposing of any

of said lands or estates in lands, or any interest therein,

or from negotiating, executing, or recording any docu-

ment or instrument, or from doing any other act or thing

which shall in any manner affect or encumber the title to

said lands or estates in lands or any part thereof, or from

going upon said lands, or any part thereof, or from cut-

ting, removing or in any manner using or injuring any

timber or other natural products thereof, or from com-

mitting in any manner trespass upon said lands, or any

part thereof, or from using or interfering with in any

manner said lands or estates in lands, or any part there-

of, or the title or possession thereof, or from contract-

ing with, inviting or inducing, or permitting, or in any

manner whatsoever permitting others, or any party to

do any of the things aforesaid.

26.—The Court erred in holding as to all or any lands

which may hereafter revert, as in paragraph IV of said

decree set forth, to this defendant, or to said Southern



vs. The United States 8231

Pacific Company, or to said Stephen T. Gage, individ-

ually or as trustee, or to said Union Trust Company, in-

dividually or as trustee, that this defendant, or the said

Stephen T. Gage, or the said Union Trust Company, or

any or either of them, shall within sixty days, or any

other period of time, from the date that any of said lands

shall so revert to said defendants, or any or either of

them, or at all, execute or file with the clerk of said court,

or otherwise, or at all, any deed of conveyance in due or

legal form, or at all, conveying or confirming unto the

United States of America all or any of said lands, free

from any or all claim or claims of right, title, interest or

lien in, to, or upon the same, or any part thereof, in favor

of said defendants, or either or any of them, or otherwise

or at all, or that in the event that said defendants, or any

or either of them, shall fail to execute or file any such

deed or deeds of conveyance, said decree shall operate

or shall have the same force or effect as such deed or

deeds of conveyance.

27.—The Court erred in holding that within sixty

days or any other time, from the date of said decree,

or otherwise or at all, this defendant, or said Union Trust

Company or said Stephen T. Gage, or any or either of

them, shall execute or deliver to the clerk of said court,

or otherwise, or at all, a deed of conveyance in due or

legal form, or at all, conveying and confirming unto the

United States of America all or any of said lands situ-

ated in the State of Washington, free or clear from any

or all claim or claims of right, title, interest or lien in,

to, or upon the same, or any part thereof, in favor of
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said defendants, or any or either of them, or otherwise or

at all, or tliat in the event that said defendants, or any

or either of them, shall fail to execute or file any such

deed of conveyance, said decree shall operate or shall

have the same force or effect as such deed of conveyance.

28.—The Court erred in holding that the above men-

tioned defendant, Union Trust Company, had no lien

on said lands or any part thereof, and in holding that

the lien of said defendant evidenced by deed of trust of

date July 1, 1887, was of no avail and without force or

effect and did not express or constitute any right, charge

or lien in or upon the said lands, or any part thereof,

and should be set aside and cancelled.

29.—The Court erred in holding that the above men-

tioned defendant, Stephen T. Gage, as trustee, or the

said Southern Pacific Company, had no lien on said lands

or any part thereof, and in holding that the lien of said

Stephen T. Gage, as trustee, evidenced by deed of trust

of date June 2, 1881, was of no avail and without force

or effect and did not express or constitute any right,

charge or lien in or upon the said lands, or any part there-

of, and should be set aside and cancelled.

30.—The Court erred in holding that said Union

Trust Company of New York, as trustee for the own-

ers and holders of bonds issued under and by virtue of

trust mortgage of July 1, 1887, was not entitled to the

rights, or to all or any of the rights of an innocent pur-

chaser for value.
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31.—The Court erred in holding that whatever in-

terpretation might be given to the ])roviso touching ac-

tual settlers of said act of April 10, 1869, or whether the

same created a condition subsequent or not, said Union

Trust Company of New York was not not entitled to a

lien upon the right of way and the whole land grant of

the said act of July 25, 1866, as security for the sum of

twenty million dollars, as provided in its mortgage of

July 1, 1887, and in holding that said Union Trust Com-

pany was not entitled to have said lien impressed upon

said right of way and said entire land grant to be satis-

fied first and before forfeiture or reversion to the com-

plainant, or said United States of America, if forfeitin-e

or reversion should be decree.

32.—The Court erred in holding that the right to for-

feiture for breach of condition subsequent is not a right

that may be waived, and in holding that in this case, as to

said Union Trust Company, said right, if it ever existed,

was not waived by said complainant and said United

States of America, and in holding that said complainant

and said United States of America is not estopped to al-

lege a breach of such condition or to pray or have for-

feiture as against said defendant, said Union Trust Com-

pany of New York.

33.—The Court erred in holding that the paramount

and primary purpose of Congress touching the land

grant under the act of Congress of July 25, 1866, men-

tioned in the bill of complaint and entitled "An Act

granting lands to aid in the construction of a railroad
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and telegraph line from the Central Pacific Railroad

in California, to Portland, in Oregon," or any amend-

ment thereof, is expressed by the proviso as to sale to

actual settlers, contained in the act of Congress of April

10, 1869, referred to in said bill, and entitled, "An act

to amend an act entitled, 'An act granting lands to aid

in the construction of a railroad and telegraph line from

the Central Pacific Railroad in California to Portland,

in Oregon.'
"

34.—The Court erred in holding that the paramount

and primary purpose in making the said land grant was

other than to aid in the construction of a railroad, as ex-

pressed in the said act of July 25, 1866.

35.—The Court erred in holding that the paramount

and primary purpose of Congress touching the land

grant under the act of Congress of May 4, 1870, men-

tioned in the bill of complaint, and entitled, "An act

granting lands to aid in the construction of a railroad and

telegraph line from Portland to Astoria and McMinn-

ville, m the State of Oregon," was other than to aid in

the construction of a railroad as expressed in said last

mentioned act.

36.—The Court erred in holding that this defendant,

or said Southern Pacific Company or said Stephen T.

Gage, individually or as trustee, or said Union Trust

Company, individually or as trustee, or any or either of

them, had at any time violated any provision of said act

of July 25, 1866, or of said act of April 10, 1869, or of
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said act of May 4, 1870, or more particularly any clause

or provision either in said act of April 10, 1869, or in

said act of May 4, 1870, relative to actual settlers.

37.—The Court erred in holding that in respect to

the said land grants, or either of them, there had been

any application thereof by the grantees of the same, or

either of them, or their successors in interest, or by this

defendant, or said Southern Pacific Company, or said

Stephen T. Gage, individually or as trustee, or said

Union Trust Company, individually or as trustee, or any

or either of them, other than in fulfillment of and compli-

ance with the paramomit and primary purpose of Con-

gress in making the said land grants, or either of them.

38.—The Court erred in holding that the application

of the land grant under the said act of July 25, 1866,

denominated by way of distinction the Efast Side Grant,

to the construction of the railroad contemplated therein,

by way of a mortgage or deed of trust of said land grant

to raise funds, or refund the same, for the construction

of such railroad, was a violation of any congressional

intent or legislation in the premises or other than a ful-

fillment of and compliance with the intent and legisla-

tion of Congress.

39.—The Court erred in holding that the application

of the said East Side Grant to the construction of the

railroad contemplated in said act of July 25, 1866, by

way of a deed of trust or mortgage of said land grant to

raise funds, or to refund the same, for the construction

of such railroad, was in subjection and subordination to.
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and restricted by, the proviso in said act of April 10,

1869, relative to actual settlers.

40.—The Court erred in holding that any sale or

sales of lands forming part of said East Side Grant,

pursuant to the mortgage or mortgages, deed, or deeds

of trust of said grant for the purpose of raising such

construction funds, or refunding the same, and the ap-

plication of the proceeds of such sale or sales in redemp-

tion of such construction indebtedness, so secured or re-

funded, constituted any departure from or violation of

M\y purpose or enactment of Congress in the premises,

or were other than a fulfillment of and compliance with,

the policy, intent and legislation of Congress.

41.—The Court erred in holding that the lands of

said East Side Grant, or any part thereof, had been sold

in breach or violation of any provision of the said act of

July 25, 1866, or of said act of April 10, 1869.

42.—The Court erred in holding that the grantee of

said East Side Grant, or its successors in interest, or

this defendant, or said Southern Pacific Company, or

said Stephen T. Gage, individually or as trustee, or said

Union Trust Company, individually or as trustee, or

any or either of them, had dealt, or failed, refused or

omitted to deal with the said lands, or any part thereof,

or sold or disposed of the same, or any part thereof, in

breach of any act of Congress or otherwise than in ful-

fillment of and compliance with the policy, intent and

legislation of Congress in the premises.
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43.—The Court erred in holding that the applica-

tion of the land grant under the said act of May 4, 1870,

denominated, by way of distinction, the West Side

Grant, to the construction of the railroad therein con-

templated, by way of a mortgage or deed of trust of

said grant to raise funds, or to refund the same, for the

construction of such railroad was in breach of any pro-

vision of said last mentioned act, or in violation of any

congressional intent or legislation in the premises, or

other than a fulfillment of and compliance with the in-

tent and legislation of Congress.

44.—The Court erred in holding that the applica-

tion of the said West Side Grant to the construction of

the railroad contemplated in said act of May 4, 1870,

by way of a mortgage or deed of trust of said grant to

raise funds, or refund the same for the construction of

such railroad, was in subjection and subordination to

and restricted by anything in said last mentioned act

as to actual settlers.

45.—The Court erred in holding that any sale or sales

of lands forming part of said West Side Grant, under

any mortgage or deed of trust of said grant for the pur-

pose of raising such construction funds, or refunding

the same, and the application of the proceeds of such

sale or sales in redemption of such construction indebt-

edness so secured or refunded, constituted any departure

from or violation of any purpose or enactment of Con-

gress in the premises, or were other than a fulfillment

of and compliance with the policy, intent and legislation

of Congress,
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46.—The Court erred in holding that the lands of

said West Side Grant, or any part thereof, had been sold

in breach of any provision of the said act of May 4, 1870.

47.—The Court erred in holding that the grantee of

said West Side Grant, or its successors in interest, or

this defendant, or said Southern Pacific Company, or

said Stephen T. Gage, individually or as trustee, or said

Union Trust Company, individually or as trustee, or

any or either of them, had dealt, or failed, refused, or

omitted to deal with the said lands, or any part thereof,

or sold or disposed of the same or any part thereof, in

breach of said act of May 4, 1870, or otherwise than in

fulfillment of and compliance with the policy, intent

and legislation of Congress, in the premises.

48.—The Court erred in not holding that:

The proviso in the Act of Congress of April 10, 1869,

to-wit, "That the lands granted by the Act aforesaid

shall be sold to actual settlers only, in quantities not

greater than one quarter section to one purchaser and for

a price not exceeding two dollars and fifty cents ($2.50)

per acre", is void for uncertainty.

49.—The Court erred in not holding that the said

proviso is a purely directive, regulative covenant.

50.—The Court erred in not holding that the said

proviso is unenforceable by the United States, because

its interest is purely nominal.
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51.—The Court erred in not holding that the said QJ^ '

granted lands, East Side and West Side, hoth nr either, ,'

are timbered in character and were and are not capable

of actual settlement.

52.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent had

not been done away with by the act of Congress of June

25, 1868, mentioned in the bill of complaint, and en-

titled, "An act to amend an act, entitled, 'An act grant-

ing lands to aid in the construction of a railroad and tele-

graph line from the Central Pacific Railroad in Califor-

nia to Portland, in Oregon.'
"

53.—The Court erred in holding that the provision

in said act of July 25, 1866, as to the filing of assent had

not been waived by said act of June 25, 1868.

54.—The Court erred in holding that said provision

as to the filing of assent had not been repealed by said

act of June 25, 1868.

55.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868.

56.—The Court erred in holding that said provision

as to the filing of assent had not been discharged and

extinguished by said act of June 25, 1868, in connection

with the designation of the Oregon Central (East Side)

Railroad Company, by the legislature of Oregon, on Oc-

tober 20, 1868.
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57.—The Court erred in holding that said provision

as to the TiHng of assent had not been discharged and

extinguished by said act of June 25, 1868, in connec-

tion with the construction work, previous thereto, of the

Oregon Central (East Side) Railroad Company, and

with the subsequent designation of said last named com-

pany by the legislature of Oregon, on October 20, 1868.

58.—The Court erred in holding that said provision

as to the filing of assent attached itself to any right, title

or interest of the grantee of said East Side grant, or its

successors in interest, or this defendant, or said Southern

Pacific Company, or said Stephen T. Gage, individually

or as trustee, or said Union Trust Company, individually

or as trustee, or any or either of them, by or through any

estoppel, consent, legislative obligation, covenant, condi-

tion or otherwise, because of the action of said East Side

Compam'' in filing written assent on June 30, 1869, or

at any other time, or in taking any step or steps to bring

the attention of Congress to the matter of such assent, or

to procure any action by Congress in that behalf, if any

such step or steps were taken, or in applying to Con-

gress, if such application there was, for leave to file such

assent, or otherwise, or at all.

59.—The Court erred in holding that said provision

as to the filing of assent, in respect to said East Side

grant, was a condition, either precedent or subsequent.

60.—The Court erred in holding that the proviso in

respect to settlers in said act of April 10, 1869, was a
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question in the case requiring judicial determination.

61.—The Court erred in holding that any imposi-

tion hy Congress under said proviso of any qualification,

restriction, limitation, or burden upon the estate granted

under said act of July 2.5, 1866, was within the power of

Congress to enact, or other than a nullity.

62.—The Court erred in holding that any imposition

by Congress under said proviso, of any qualification, re-

striction, limitation or burden upon the estate granted

under said act of July 25, 1866, was within the power

of Congress to enact, or other than a nullity, regard be-

ing had to the rights of the California and Oregon Rail-

road Company, a California corporation, under said act

of July 25, 1866, and to the vested interests, accruing

under said act to said last named corporation in virtue

of its acceptance of said act, and its conduct, construc-

tion and expenditures thereunder and pursuant thereto.

63.—The Court erred in not holding that the Act of

Congress of July 25, 1866, pleaded in the bill of com-

plaint in this cause, was and is a single grant, of the

lands described therein, to the California and Oregon

Railroad Company organized under the laws of Califor-

nia and to such company organized under the laws of

Oregon as the legislature of the latter state should there-

after designate, for the purpose of aiding the said com-

panies in the construction of a railroad and telegraph

line from the Central Pacific Railroad in California to

Portland in Oregon.
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64.—The Court erred in not holding that the said

grant under said Act of Congress was entire and not sev-

erable, and upon the filing of assent to said Act in the

Department of Interior by either of said companies with-

in one year after the passage thereof and the completion

of the first section of tw^enty miles of said railroad and

telegraph line within two years after the passage thereof,

the said Act became operative and vested in the com-

pany complying therewith an interest in the entire grant.

65.—The Court erred in not holding that the Cali-

fornia and Oregon Railroad Company filed its assent to

said Act in the Department of the Interior within one

year after the passage thereof and completed the first

section of twenty miles of said railroad and telegraph line

within two years after the passage thereof, and that

thereupon said act became operative and vested in said

California and Oregon Railroad Company an interest in

the entire grant.

66.—-The Court erred in not holding that when the

California and Oregon Railroad Company filed its as-

sent to said Act of Congress of July 25, 1866, in the

Department of the Interior within one year, and com-

pleted the first section of twenty miles of said railroad

and telegraph line, within two years after the passage

of the said act. Congress was without lawful authority

to annex a new condition, by amendment or otherwise, to

the land grant.

67.—The Court erred in not holding that had the
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legislature of Oregon failed to designate a company to

construct said railroad and telegra])h line in Oregon, the

California and Oregon Railroad Company, upon com-

pliance with the provisions of said act of July 25, 1866,

had the right and it was authorized by said act to con-

struct the entire railroad and telegraph line from the

Central Pacific in California to Portland in Oregon and

thereby earn, and become entitled to, the entire land

grant under said act.

68.—The Court erred in not holding that the said

Act of Congress of July 25, 1866, authorized the Cali-

fornia and Oregon Railroad Company to construct any

part or all of the said railroad and telegraph line pro-

vided the legislature of Oregon failed to designate a

company as provided by said act, or such company failed

ta file its assent to said act.

69.—The Court erred in not holding that the said

act of Congress of July 25, 1866, was, as to said Califor-

nia and Oregon Railroad Company, a grant in presenti,

of the odd-sections of lands within the limits therein

specified, along the line of said railroad from the Cen-

tral Pacific Railroad in California to Portland in Ore-

gon.

70.—The Court erred in not holding that at the time

of the passage of the act of Congress of April 10, 1869,

pleaded in the bill of Complaint herein, the California

and Oregon Railroad Company had fully complied with

all of the terms of said act of July 25, 1866, as amended
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by the act of June 25, 1868, which were required to be

performed up to the time of the passage of said act of

April 10, 1869.

71.—The Court erred in not holding that prior to

the passage of said act of April 10, 1869, pleaded in the

bill of complaint herein, the California and Oregon Rail-

road Company had acquired a vested interest in the

whole of the lands granted by said act of July 25, 1866,

and the said act of April 10, 1869, annexing a condition

to the entire grant was void.

72.—The Court erred in not holding that the said

grant under the said act of Congress of July 25, 1866,

being single and entire and said act of April 10, 1869,

being void as to the California and Oregon Railroad

Company, as to the whole of said grant, it is void as to

the portion of said grant situated in the State of Oregon.

73.—The Court erred in not holding that the said act

'of Congress of April 10, 1869, was void in that it re-

quires that the interest acquired by the California and

Oregon Railroad Company in the lands granted by said

act of July 25, 1866, shall be sold to actual settlers only,

in quantities not greater than one quarter section to one

purchaser and at a price not exceeding two dollars and

fifty cents ($2.50) per acre, as a condition of an ex-

tension of time to the company designated by the legis-

lature of Oregon, to file its assent to said act of July 25,

1866.

74.—The Court erred in not holding that the said
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act of Congress of July 25, 1866, did not require that

both of the companies mentioned therein should file

assent to said act or construct said railroad and telegraph

line, but said act was satisfied and became operative if

either of the said companies filed its assent in the De-

partment of the Interior within one year, after the pas-

sage of said act, and completed construction of its said

railroad and telegraph line within the time provided in

said act and the act of June 25, 1868, amendatory

thereof.

75.—The Court erred in not holding that after per-

formance b}^ the said California and Oregon Railroad

Company, of all conditions imposed by the act of July

25, 1866, and the same as amended by the act of June

25, 1868, required to be performed prior to April 10,

1869, it acquired and possessed a vested right in the

whole of said land grant and Congress was thereb}^ de-

prived of the power and was without authority to "add

to, alter, amend or repeal" the said act of July 25, 1866,

in any way that would tend to embarass, delay or defeat

the construction of either or any portion of said railroad

and telegraph line, or in any way that would tend to in-

terfere with any vested rights in said grant.

76.—The Court erred in holding that the said proviso

in respect to settlers in said act of April 10, 1869, was a

condition precedent.

77.—The Court erred in holding that the said pro-

viso in said act of April 10, 1869, was a condition subse-

quent.
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78.—The Court erred in holding that the consequence

and penalty of forfeiture was attached by Congress to

a breach, should such there be, of said proviso.

79.—The Court erred in holding that any provision

in said act of May 4, 1870, touchnig sales to actual set-

tlers, was a condition precedent.

80.—The Court erred in holding that any provision

in said act of May 4, 1870, touching sales to actual set-

tlers, was a condition subsequent.

81.—The Court erred in holding that the conse-

quence and penalty of forfeiture was attached by Con-

gress to a breach, should such there be, of any provision

in said act of May 4, 1870, touching sales to actual set-

tlers.

82.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

either to said East Side grant, or to said West Side

Grant, or any part thereof.

83.—The Court erred in holding that there was any

cause of action or foundation of jurisdiction in respect

to either of said grants, in any re-entry for breach of

condition, or legislative equivalent thereof, or in any

legislative declaration of forfeiture.

84.—The Court erred in holding that there was juris-

diction in the Court on the equity side of the cause or

subject matter of this suit, and in not dimissing the bill

of complaint.
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85.—The Court erred in holding that there was jur-

isdiction in the court on the equity side to enforce a

forfeiture of said East Side Grant for the breach of an

assumed condition subsequent, if such breach there was,

in said proviso of said act of April 10, 1869.

86.—The Court erred in holding that there was jur-

isdiction in the court on the equity side to enforce a

forfeiture for the breach of an assumed condition sub-

sequent, if such breach there was, in any provision of said

act of May 4, 1870.

87.—The Court erred in holding that the complain-

ant was entitled to a decree quieting its title to either of

said grants against this defendant, said Southern Pacific

Company, said Stephen T. Gage, individually or as

trustee, and said Union Trust Company, individually

or as trustee, or any or either of them, or any party to the

cause.

88.—The Court erred in holding that as foundation

for a suit to quiet its title to either of said grants, or any

part thereof, the said complainant had legal title to the

same, or either of them, or any part thereof; and in hold-

ing that the defendant, Oregon and California Railroad

Company, or its grantees, if such there were, did not

have the legal title to such grants.

89.—The Court erred in holding that as foundation

for a suit to quiet title to either of said grants, or any

part thereof, the complainant was in possession of the
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said grants, or either of them, or any part thereof ; and

in holding; that the Oregon and Cahfornia Raih-oad

Company, or its grantees, if such there were, did not

have the possession of the same.

90.—The Court erred in holding, as foundation for

a suit by complainant to quiet title to the said grants, or

either of them, or any part thereof, that the same had

not been reduced to posession, and were unoccupied and

vacant, and not in possession of said defendant, Oregon

and California Railroad Company.

91.—The Court erred in holding that at the time of

the filing of the bill of complaint herein and ever since,

and for a long time continuously next prior thereto, the

Oregon and California Railroad Company, or its gran-

tees, if such there were, did not have possession of the

said grants, or either of them.

92.—The Court erred in not holding that at the time

of the filing of the bill of complaint herein, and ever

since, and for a long time contmuously next prior

thereto, the Oregon and California Railroad Company

had legal title and the possession of all the lands of

which forfeiture is sought by said bill of complaint

against this defendant and said Southern Pacific Com-

pany, and Stephen T. Gage, individually and as trus-

tee, and against said Union Trust Company, individually

and as trustee.

93.—The Court erred in holding that the said proviso
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of said act of April 10. 1809, or any provision of said

act of May 4. 1870. touchins" actual settlers in anywise

or at all affected the titl-;
'

r any part there-

of, either of said East Side or of said West Side Grant.

94.—The Court e ^. on the assumption

of a corjditiorj v.l-v'ju-jit. in respect to the said proviso,

or on the a^,>uni|jtion o: any cause of forfeiture in re-

spect to said East Side Grant, that any breach of such

assumed c :
' :uent. or aiiy av-iim-d cause of

forfeiture \id>i not been waived bv Concrress and com-

plainant.

95.—The Court erred in holding, on the assumption

of a condition sul- any provision of said act of

May 4. 1870. toucli^n^ aciuai -:::l'rrs, or on the assump-

tion of any cau^c '.':' :' 'rreiiure i; - -ct to said West

Side Grant, that an\" ^^' of -ul;. ;.--umed condition

subsequent, or any a— .... . can-- ''' ''-ri'eiture had not

been waived by Con^:--^ ana 'j'jii.^j-...„.ant.

96.—The Court erred in holding., on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption oi any cause of forfeiture in respect

to said Ea^t .Sidr Grant, that any breach of such assumed

condition subNequ-.r any assumed cause of forfeiture,

had not been acquiesced m by Congress and complain-

ant.

97.—The Court erred in holding, on the assumption

of a condition sub-epient in any provision of said act

of Mav 4, 1&70. touching actual .settlers, or on the as-
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sumption of any cause of forfeiture in respect to said

West Side^Grant, that any breach of such assumed con-

dition subsequent, or any assumed cause of forfeiture

had not been acquiesced in by Congress and complainant.

98.—The Court erred in holding on the assumption

of a condition subsequent, in respect to the said proviso,

or on the assumption of any cause of forfeiture in re-

spect to the said East Side Grant, that as to any breach

of such assumed condition subsequent, or assumed cause

of forfeiture, the complainant herein was not estopped to

assert the same.

99.—The Court erred in holding, on the assumption

of a condition subsequent, in any provision of said act

of May 4, 1870, touching actual settlers, or on the as-

sumption of any cause of forfeiture in respect to said

West Side Grant, that as to any breach of such assumed

condition subsequent, or any assumed cause of forfeit-

ure, the complainant herein was not estopped to assert

the same.

100.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870,

is a condition subsequent, that Congress and the com-

plainant have waived the breach thereof by acquiesence

in the many deeds of conveyance made by the defendant,

Oregon and California Railroad Company, with the

knowledge of Congress and complainant.
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101.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870, is

a condition subsequent, that Congress and the complain-

ant have waived the breach thereof by acceptance and

use of the said railroad.

102.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 1870.

is a condition subsequent, that Congress and the com-

plainant have waived the breach thereof by annual issu-

ance of patents to said lands from 1871 down to 1906.

103.—The Court erred in not holding, on the as-

sumption that the said proviso in the said act of April

10, 1869, or said provision in said act of May 4, 187t7,

is a condition subsequent, that Congress and the com-

plainant have waived the breach thereof by the passage

by Congress of the Forfeiture Acts of January 31, 1885,

and September 29, 1890.

104.—The Court erred in not holding that this suit

as to all lands patented prior to October, 1902, was and

is barred by the Acts of Congress of March 3, 1891, and

March 2, 1896.

105.—The Court erred in not holding that all causes

of action presented by the bill of complaint herein are

barred by laches and the Statutes of Limitations.
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106.—The Court erred in holding that the primar}'

and contrelling purpose of Congress in the Act of July

25, 1866, and acts amendat on^ thereof, was to provide

for the sale of the granted land to actual settlers, or in

that behalf, that said lands were capable of actual set-

tlement.

107.—The Court erred in not holding that the pri-

man.' object of the act of April 10, 1869, was to extend

the time for the construction of the said railroad and not

to impose a condition or trust upon the grant already

made.

108.—The Court erred in not holding that the pro-

viso for the sale of the lands granted to actual settlers,

contained in the act of April 10, 1869, and the provision

as to settlers in the Act of May 4, 1870, are, and each of

them is, void because the same is repugnant to the grant

and tends to defeat and destroy the primary purpose and

intent of Congress in making the said grants in aid of

the construction of the said railroads and telegraph

lines.

109.—The Court erred lq not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, for the sale of said lands to

actual settlers, was intended only to apply to such actual

settlers as were, at the dates of the acts of July 25, 1866

and May 4, 1870, in actual possession of said portions

of said granted lands or who might become actual set-

tlers before the filing of the map of sur\^ey.
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110.—The Court erred in not holding, on the as-

sumption that the said provisions in the said acts of

April 10, 1869 and May 4, 1870, for the sale of said

granted lands to actual settlers, were conditions subse-

quent, that Congress and complainants waived any

breach of said provisions or right to forfeiture by

:

(a) Permitting the said grants to be administered

by the grantees and their successors for a period of over

thirty-eight years prior to the passage of the joint reso-

lution of April 3, 1908, and prior to the commencement

of this suit on the 4th day of September, 1908, with the

knowledge of Congress and complainant; and

(b) The passage of the act of June 25, 1868; and

(c) The passage of the forfeiture act of January

31, 1885; and

(d) The repeated refusal of Congress to pass any

other forfeitrue act than the general statute on that sub-

ject; and the forfeiture act of September 29, 1890; and

(e) The continous and regular issuance by com-

plainant of patents to said granted lands.

111.—The Court erred in not holding, on the as-

sumption that the act of July 25, 1866, constituted and

was a single grant, and so as to the West Side Grant,

both or either, that a waiver on the part of Congress and

the complainant of any breach of the proviso or clause as

to sales to settlers in said grants, or either of them, and
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of forfeiture on account thereof, as to a portion of the

same, with knowledge on the part of Congress and the

complainant, was a waiver as to the entire grants, both

or either.

112.—The Court erred in not holding, on the as-

sumption that the proviso in the act of April 10, 1869,

and the provision in the act of May 4, 1870, as to sales

of said granted lands to actual settlers, are conditions

subsequent, that each of said conditions subsequent is

void for the following reasons:

(a) It is retroactive and its effect would be to di-

vest the title of defendant, Oregon and California Rail-

road Company; and

(b) It is in restraint of and prohibits alienation ex-

cept as to a particular class of persons; and

(c) The restraint on alienation is inconsistent with

the purpose of the grant and the estate granted; and

(d) The said condition does not fix a definite time

within which any of the lands shall be sold to actual set-

tlers ; and

(e) The said condition does not define who is an

actual settler; and

(f) The sale of said lands is wholly dependent up-

on there being actual settlers thereon, an uncertain

event, and the restraint contained in said provisions

amounts to a perpetuity; and

(g) Because said conditions do not contain any
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clause of re-entry or forfeiture for a violation thereof.

113.—The Court erred in not holding that the com-

plainant by its conduct in relation to the lands granted

by said acts of Congress has waived, and is estopped

from claiming, a forfeiture thereof.

114.—The Court erred in not holding that the

grantees under said acts of Congress or their successors,

associates or assigns, had the right to mortgage the whole

or any part of said land grant to obtain money where-

with to construct the said railroad and telegraph line.

115.—The Court erred in not holding that under the

terms and provisions of the said act of Congress of April

10, 1869, and of May 4, 1870, the grantee or grantees

mentioned in said land grants cannot and could not

perform the said provisions as to the sale of the lands

granted to actual settlers, and by reason thereof, per-

formance of said provisions was excused and the said

granted lands vested in said grantees absolutely and dis-

charged of said conditions.

116.—The Court erred in not holding that the

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, as to the sale of the lands

granted by said acts to actual settlers was and is un-

ilateral and void in that actual settlers are not bound to

purchase and the grantees under said grants could not

compel settlers to purchase any portion or portions

thereof.

117.—The Court erred in not holding that the
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grantee or grantees under said land grants in any event

were required to sell to actual settlers only during the

construction of the said railroad.

118.—The Court erred in not holding that during

the period of construction of said railroad there were

no actual settlers on any portion of said land grants, and

for that reason a sale thereof could not be made to actual

settlers in any quantity, and by reason thereof the said

grantee or grantees under said land grants took the same,

discharged of any provision for the sale thereof to actual

settlers.

119.—The Court erred in not holding that during

the construction of said railroad it was impossible for

the said grantee or grantees under said land grants to

sell any portion of said grants to actual settlers, and

that by reason thereof such sale was excused and the

title to said granted land in Oregon and the whole

thereof vested in the said defendant, Oregon and Cali-

fornia Railroad Company.

120.—The Court erred in not holding that the pro-

viso in the act of Aj^ril 10, 1869, and the provision

in the act of jNIay 4, 1870, if and when operative, was

directive to the Oregon and California Rjiilroad Com-

pany to sell to actual settlers only, land in quantities

not greater than one quarter section to one purchaser,

and for a price not exceeding Two Dollars and fifty

cents ($2.50) per acre, and did not prohibit the sale

of said granted lands to persons other than actual set-
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tiers in any quantity and at any price.

121.—The Court erred in not holding that the pur-

pose of the said proviso in the act of April 10, 1869,

and the provision in the act of May 4, 1870, for the

sale of said granted lands to actual settlers in quanti-

ties not exceeding one quarter section to each pur-

chaser and at a price not exceeding Two Dollars and

fifty cents ($2.50) per acre, was to give to actual set-

tlers an option to purchase lands in said grants on said

terms and not intended to prohibit the said Oregon

and California Railroad Company from selling the lands

in said grants to others than actual settlers in any quan-

tity and at any price.

122.—The Court erred in not holding that Con-

gress, in passing the act of April 10, 1869, and the act

of iNIay 4, 1870, contemplated two classes of persons

to whom said granted lands would he sold in aid of

the construction of said railroad, namely, actual set-

tlers in possession of some portion of said grant, and

persons w^ho are not actual settlers and who are not in

possession of any portion of said grant.

123.—The Court erred in not holding that the said

proviso in the act of April 10, 1869, and the provision

in the act of May 4, 1870, are, and each of them is,

in restraint of alienation and void in that

:

(a) It limits the time during which the property

can be held by the grantee.
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(b) It provides for the alienation to a limited class

of persons.

(c) It limits the amount of land which may be sold

to any one person.

(d) It limits the price at which it can be sold.

124.—The Court erred in holding that the said land

grants did not become operative until the Railroad

Company filed its assent to the terms and conditions

of Section Six of the act of July 25, 1866, as amended

April 10, 1869.

125.—The Court erred in holding that issuance of

patents to said lands by the land department was not

a waiver on the part of the complainant of the right to

insist upon the performance by the Railroad Company

of the provisions in said grants as to the sale of lands

to actual settlers.

126.—The Court erred in holding that the act of

Congress of April 10, 1869, was a renewal or revival

of the grant under the act of Congress of July 25,

1866, or that the said act of April 10, 1869, was other

than a waiver of the right of forfeiture on account of

any of the conditions in said grant.

127.—The Court erred in holding that at the time

of the passage of the said act of Congress of April 10,

1869, the said land grant under the act of Congress of

July 25, 1866, had lapsed.
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128.—The Court erred in not holding that this suit

cannot be maintained as one to enforce forfeiture nor

to quiet title, because-

—

(a) Neither the United States nor Congress had

declared a forfeiture; and

(b) The fact of forfeiture has not been adjudicated

by a court of law; and

(c) The defendant, Railroad Company, holds the

legal title to and the possession of said granted lands.

129.—The Court erred in not holding that the said

defendant, Oregon and California Railroad Company,

was entitled to a trial by jury of the issue as to whether

or not any of the conditions of said grants, or either

of them, had been breached.

130.—The Court erred in not holding that the com-

plainant and Congress had knowledge of all the alleged

breaches of the provisions in each of said land grants

for the sale of the granted lands to actual settlers; and

that the complainant and Congress acquiesced in said

breaches, with the knowledge thereof, and complainant

is estopped to claim a forfeiture of said land grant or

any part thereof.

131.—The Court erred in not holding that during

the year 1879, down to and including the year 1903,

reports were regularly and semi-annually made of the

transactions of the land department of said defendant
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Oregon and California Railroad Company to the

Auditor of Railroad Accounts created by the Act of

Congress of June 19, 1878, showing the total cash re-

ceipts from all sales of the said granted lands to the

date of said report; the average price per acre for all

sales to the date of said report, and the average price

per acre for all sales during the half year; the average

price per acre for all purchases to the date of said

report; the maximum price per acre from sales (not

town lots) ; the minimum price per acre from sales (not

town lots) ; the maximum price per acre asked at the

time of making such report; the minimum price per

acre asked at the time of making such report; and that

the Auditor of Railroad Accounts, pursuant to the pro-

visions of the said Act of Congress of June 19, 1878,

made like annual reports during the whole of said period

to the Secretary of the Interior, and that annually dur-

ing the whole of said period the Secretary of the In-

terior transmitted the said reports to Congress, and that

said reports showed that during the year 1879, down

to and including the year 1903, the said defendant

Oregon and California Railroad Company sold some

of said granted lands at a price in excess of Two Dol-

lars and Fifty Cents ($2.50) per acre; also in quan-

tities exceeding one hundred and sixty (160) acres;

and that Congress and complainant, with the knowledge

of the said matters and things contained in said reports,

acquiesced therein and permitted the said defendant rail-

road company to take action accordingly and to alter

its position and to continue to so administer said grant,
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and that complainant was, and is, therefore, estopped

from claiming a breach of any of the conditions, if

such there be, in said grant, or a forfeiture on account

thereof, and has waived said alleged breaches and

acquiesced therein.

132.—The Court erred in not holding that the com-

])lainant was estopped by the acts of the Secretary of

the Interior in approving, as bases of lieu land selec-

tions, deeds conveying property sold in alleged viola-

tion of the said provisions in said grants as to the sale

of said granted lands to actual settlers only.

133.—The Court erred in holding that the "East

Side Company," so-called, by accepting the grant un-

der the Act of Congress of July 2.'5, 1866, as

amended by the Act of April 10, 1869, was estopped

from denying the right or powder of Congress to pass

an Act imposing any conditions repugnant to the orig-

inal ffrant.^'

134.—The Court erred in not holding that the Act

of Congress of July 25, 1866, granting the lands therein

described to aid in the construction of a railroad and

telegraph line, without any direction as to the man-

ner of sale or disposition thereof, to aid in such con-

struction, said railroad company had the right to sell

or mortgage the whole of said granted lands for such

purpose.

135.—The Court erred in holding that the evidence

in this cause was sufficient to entitle complainant to
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the decree rendered herein.

136.—The Court erred in not holding that the evi-

dence in this cause is insufficient to support or sus-

tain the decree rendered herein.

137.—The Court erred in not holding that the evi-

dence in the above-entitled cause was wholly insufficient

to sustain and support the decree rendered in said cause,

in that there is no evidence in the record showing any

breach or violation of the proviso in the act of Con-

gress of April 10, 1869, or of any of the provisions of

the act of Congress of May 4, 1870, as to the sale of

said granted lands t3 actual settlers, only, in quantities

not exceeding one hundred and sixty acres to one pur-

chaser and at a price not exceeding Two Dollars and

Fifty cents ($2.50) per acre.

138.—The Court erred in not holding that the evi-

dence in said cause was insufficient to support the de-

cree rendered herein or any decree in favor of com-

plainant in that there is no evidence in this cause show-

ing any breach or violation of the proviso in the act

of Congress of April 10, 1869, or of any of the provi-

sions of the act of Congress of May 4, 1870, as to the

sale of the said granted lands to actual settlers.

139.—The Court erred in not holding that the evi-

dence in this cause was wholly insufficient to sustain

the decree rendered herein or any decree in favor of

complainant, in that there was no evidence on which to

base a decree of forfeiture of the lands or estates in
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lands described in the bill of complaint herein, for

any alleged breach of any condition in either of said

acts of Congress.

140.—The Court erred in rendering the judgment

and decree herein against the said defendant, Oregon

and California Railroad Company, forfeiting the lands

and estates in lands described in the said decree, or

any of said lands, in that there is no evidence whatever

in the record in this cause showing that the said defend-

ant violated or breached any condition in either of the

said acts of Congress of July 25, 1866, June 25, 1868

or April 10, 1869, or May 4, 1870.

141.—The Court erred in holding that the patents

issued in respect to the said land grants, or either of

them, or any part thereof, were not conclusive against

complainant as to any breach of assumed condition sub-

sequent, or any forfeiture resulting therefrom, or from

any cause whatever.

142.—The Court erred in holding that the title to so

much of either of said grants as had been patented was

not concluded against complainant herein by the acts of

Congress of March 3, 1891 and March 2, 1896.

143.—The Court erred in holding that the title to

so much of either of said grants as had been patented

prior to October 1902, was not concluded against com-

plainant herein and that the alleged cause of action had

not been barred, and the title to such patented lands

made absolute.
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144.—The Court erred in holding that the grant

of lands under the act of July 25, 1866, had lapsed

at the time of the jDassage of the act of Congress of

April 10, 1869; and at the same time holding that the

proviso in said act of Aj^ril 10, 1869, for the sale of

said granted lands to actual settlers, is a condition sub-

sequent, and in not holding in such behalf that a con-

dition subsequent must attach to a title or grant pre-

viously existing, or to a title or grant created at the

same time the condition subsequent is imposed.

145.—The Court erred in not holding that a con-

dition subsequent which may defeat a grant, if breached,

must be imposed in the same act creating the grant,

or if imposed in a subsequent act, then the act creat-

ing the grant must reserve the right to impose or annex

such condition.

146.—The Court erred in not holding that the act

of Congress of April 10, 1869, was not a new grant

or a revival of the old grant, but a waiver of a right

to forfeiture of the grant already made under the act

of July 25, 1866.

147.—The Court erred in not holding, assuming the

said "actual settler clause" in each of said acts of Con-

gress to be a condition subsequent, and certain, and

definite, so as to be enforceable that it was repugnant

to the grant and is void.

148.—The Court erred in not holding that if actual
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settlers did not apply to purchase the granted land and

if they were not sold by or before the time following

completion and acceptance of the road, then, and there-

after the said "actual settler" clause in each of said acts

became inoperative and whether the words of the "actual

settler" clause created a covenant or condition, the rail-

road company took an estate in the unsold lands abso-

lute and unconditional.

149.—The Court erred in not holding that it is

the duty of the land department of the United States

to administer the land laws thereof and to determine

in the first instance who are "actual settlers"; and that

the proviso in the act of April 10, 1869, and the provi-

sions in the act of May 4, 1870, in that regard, are and

each of them is void, and that it was beyond the power

of Congress to impose upon the Railroad Company a

function belonging exclusively to the land department

of the United States.

150.—The Court erred in not holding that the said

provisions in the act of April 10, 1869, and the pro-

visions in the act of May 4, 1870, as to the sale of

such lands to actual settlers are and each of them is

void, in that no method or procedure is provided in

either of said acts whereby it can be determined who

are actual settlers within the meaning of either of said

provisions; and the question as to who are actual set-

tlers upon such granted lands is a question committed

by the laws of the United States to the land department

thereof.
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WHEREFORE, this defendant, Oregon and

California Railroad Company, j)rays that the said de-

cree herein—except so much thereof as— (1) dismisses

the cross-complaints of the defendants—cross-com-

plainants and the complaints in intervention of the in-

terv^eners-defendants, and, (2) adjudges that the com-

plainant's prayer for an accounting be denied, and, (3)

excepts from the operation of the decree, all right of

way and station grounds, as established and in actual

use at the date of said decree in the operation of this

defendant's railroad, and, (4) provides that the said

decree shall not apply to reservations or exceptions, in

contracts or deeds of conveyance, executed by or on

behalf of this defendant in the sale of any lands granted

by the aforesaid act of July 25, 1866, as amended, or

by said act of May 4, 1870, of right of way for the

main track of the railroad of this defendant, as actually

constructed, established, and in operation at the date

of said decree—be reversed, and that this Court enter

a decree in accordance with the prayer of the answer

and amendments thereto of this defendant, and the

defendant, Southern Pacific Company, and Stephen T.

Gage, individually and as trustee filed herein, and

adjudging that the bill of complaint herein be dismissed,

and for such other relief to this defendant, said Southern

Pacific Company, said Stephen T. Gage, individually

and as trustee, and said Union Trust Company, individ-

ually and as trustee, as may be proper.
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PETER F. DUNN,
WM. D. 1 ENTON,
and JAMES E. FENTON,

WM. F. HERRIN,
Of Counsel.

Solicitors and Attorneys for said Defend-

ant, Oregon and California Railroad Com-

pany.
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Service of the foregoing assignment of errors admit-

ted this 29th day of Aug. 1913.

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, John L. Snyder,

Julius F. Prahl, Albert E. Thompson,

James Barr, Fred Witte, W. A. Anderson,

W. H. Anderson, O. M. Anderson, F. E.

Williams, Paul Birkenfeld, J. H. Lewis,

Francis S. Wiser, W. E. Anderson, Albert

Arms, Joseph A. Maxwell, Isaac McKay,

J. R. Peterson, D. MacLafferty, Edgar

MacLafferty, V. V. McAboy, George C.

MacLafferty, George Edgar MacLafferty,

E. L. MacLafferty, B. N. MacLafferty,

Enos M. Fluhrer, F. W. Floeter, and S.

Shryock.

A. W. LAFFERTY,

Solicitors and Attorneys for said defend-

ants cross complainants, Sidney Ben Smith,

Orrin J. Lawrence, Robert G. Balderree,

Oscar E. Smith, Egbert C. Lake, C. W.
Sloat, Jesse F. Holbrook, A. E. Hauden-

schield, S. H. Montgomery, W. A. Noland,

James C. O'Neill, Alexander Fauske,

Francis Wiest, Cordelia Michael, John B.

Wiest, Cyrus Wiest, John Wiest, Thomas
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Manley Hill, Otto Nelson, Jasper L.

Hewitt, B. L. Porter, Frank Wells, C. P.

Wells, I. H. Ingram, L. G. Reeves, W. W.

Wells, F. M. Rhoades, Roy W. Minkler,

and Marvin Martin.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attorneys for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. MURPHY,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons 'whose names are specifically

set forth in the above title to this cause, com-
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mencing with and including the said Wil-

liam r. Slaughter, down to and including

Arthur Persinger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.

Deitz.
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SHEPARD &

BURKHEIMER,

Successors to

SHEPARD &FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank
Terrace, down to and including John Zoffi,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on the 2nd day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-
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fically set forth in the above title to this

cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd day of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK,

GEO. W. WRIGHT,

Solicitors and Attorneys for the said inter-

veners George W. Wright, William W.
Bailey, Willetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Arthur L. Golder, George W. Trefen

and Lewis J. Trefen.
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A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners William E. Carter, Frank Carter and

William H. Prentice.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.
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OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Palmer, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhude and Frank A. Durrah.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.
White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-

lane, Fred G. Merrill, Edward Robertson

Abbot, Manning D. L'Amoreaux, Agnes

G. Stewart, Ida M. Pahlman and Rose

L'Amoreaux.

B. W. COINER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John

F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.
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Staats, E. J. Staats, Rodney C. White, Ida

'A. White, Grant Nixon, Adolphus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said R. E.

Cameron, down to and including John A.

Miller, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Varnum, Elizabeth M.

Edwards, Thomas F. Hartzel, Madge

Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Mauzer, F. H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Haycox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.
James, Albert Trego, Leta G. Trego, Harry

Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Nicholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Byron G.

Hall, William O. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-
' liam Hoeck and Henry Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, commencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. Gk)uld and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Abram

B. Horner, down to and including William

Thwaites, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said George

B. Bothwell, down to and including Leota

Travers, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Keyes, Chester H.

Thomson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van

Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-

denberg, Anna H. Tromper, Anna H.

Trompen, John N. Tromper, John N.

Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry

Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Boer, John De Haan,

William Bommelje, Benjamin Hoffman,

Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C. Smith, John W. Hue-

nink, John H. Huenink, Bertha Moe
Seaver, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P, Alford, down to and including Donald

C. Barber, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

SoHcitors and Attorneys for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.
Bishard, being all of the persons who, by
leave of court, filed their joint complaint

in intervention in this cause on the 15th day
of March, 1910.
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DISTRICT OF OREGON )

) ss.

County of )

Due service of the within Assignment of Errors is

hereby accepted in Multnomah County, Oregon, this

29th day of August 1913, by receiving a copy thereof,

duly certified to by,

J. C. McREYNOLDS, Atty. Genl., and

B. D. TOWNSEND, Spl. Asst. to Atty Genl.

By GLENN E. HUSTED,

Spl. Asst. to Attorney General,

Attorney for Complainant.

CLARENCE L. REAMES, United States Attorney.

By ROBERT R. RANKIN,

Asst. United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. CANNON,
Clerk United States District Court.



^^fXL The United States 8283

^doytf^"*^ And on August 29, 1913, there was duly filed in

7 y y court Assignments of Errors of John H. Haggett

others, defendants and cross-complainants, and

iliam F. Slaughter and others, interveners, in words

figures as follows, to-wit:

(TITLE)

And they do and each of them does complain of

j-»^Hfgj;r»ty»ft'rs in the proceedings in the above entitled cause,

fea o'nzrTd i^^ District Court of the United States for the Dis-

M!i:!:-Ji i- ' ^^ Oregon and in the decision, judgment and decree

le and rendered therein, and entered therein on the

: day of July, 1913, at the March, 1913 term of

court, which said judgment and decree and the

itance thereof is set forth and described in the joint

several petition for appeal of the defendants, de-

iants-cross-complainants and interveners herein

;with filed, and to which proceedings, decision, judg-

it and decree these assignments of error pertain and

te.

And these interveners and cross-complainants do

and each of them says that said proceedings were

are, and said decision, judgment and decree was

is against the just rights of these interveners and

1 of them and against the just rights of these com-

inants and each of them.

And there being many parties hereto and many

^rs similarly situated, for the purpose of simplifying
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) ss.

Covinty of
)

Due service of the within Assignment of Errors

hereby accepted in Multnomah County, Oregon, th

29th day of August 1913, by receiving a copy thereo

duly certified to by,

J. C. ]\IcREYNOLDS, Atty. Genl., and

B. D. TOWNSEXD, Spl. Asst. to Atty Genl.

By GLENN E. HUSTED,

Spl, Asst. to Attorney General,

Attorney for Complainant.

CLARENCE L. REAMES, United States Attome

By ROBERT R. RANKIN,

Asst. United States Attorney. ,

(Endorsed) Filed August 29, 1913, A. M. CANNOT;^
Clerk United States District Court.
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And on August 29, 1913, there was duly filed in

said court Assignments of Errors of John H. Haggett

and others, defendants and cross-complainants, and

William F. Slaughter and others, interveners, in words

and figures as follows, to-wit:

(TITLE)

And they do and each of them does complain of

errors in the proceedings in the above entitled cause,

in the District Court of the United States for the Dis-

trict of Oregon and in the decision, judgment and decree

made and rendered therein, and entered therein on the

first day of July, 1913, at the March, 1913 term of

said court, which said judgment and decree and the

substance thereof is set forth and described in the joint

and several petition for appeal of the defendants, de-

fendants-cross-complainants and interveners herein

herewith filed, and to which proceedings, decision, judg-

ment and decree these assignments of error pertain and

relate.

And these interveners and cross-complainants do

say and each of them says that said proceedings were

and are, and said decision, judgment and decree was

and is against the just rights of these interveners and

each of them and against the just rights of these com-

plainants and each of them,

And there being many parties hereto and many

others similarly situated, for the purpose of simplifying
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the record and preventing a great multiplicity of and

duplication of the assignments of error herein, these

assignments of error are made by all and each of the

parties hereto on their own behalf and on behalf of

each of them, with the intent that each assignment shall

be considered and taken as the assignment of each per-

son and of all persons on behalf of whom it may apply

and be pertinent,

And in that behalf and for that purpose these inter-

veners and these cross-complainants do and each of them

does, jointly and severally assign the following as errors

complamed of and intended to be urged by them and

each of them upon said appeal, that is to say:

The Court erred in sustaining the demurrer of the

defendants, Oregon <Sc California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the cross-complaint of the

defendant, John H. Haggett and the other defendants

with him in his said bill joined, for want of equity in

said bill, and

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the cross-complaint of said defendants, for

want of equity in said bill, and
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The Court erred in sustaining the motion of the

defendants, Oregon k California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the cross-complaint

of said defendants, for want of equity in said bill, and

4

The Court erred in sustaining the motion of the

defendant. Union Trust Company, individually and as

Trustee, to strike the cross-complaint of said defend-

ants, for want of equity in said bill, and

The Court erred in sustaining the motion of the

complainant for an order striking the cross-complaint

of said defendants, and in granting and entering the

order striking said bill, for want of equity in said bill,

and

6

The Court erred in not requiring the Oregon &
California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as

Trustee, to answer said cross-complaint, and

The Court erred in not requiring the Union Trust
Company, individually and as Trustee, to answer said

cross-complaint, and
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8

The ('ourt erred in not requiring the complainant

to answer said cross-complaint, and

The Court erred in not granting to said defendants

and each of them, the relief prayed for by them and

each of them respectively, in said bill, and

10

The Court erred in not granting to said defendants

or any of them, any equitable relief, as

Said cross-complaint contains allegations and mat-

ters entitling said defendants and each of them to equit-

able relief, and

Said cross-complaint contains allegations and mat-

ters entitling said defendants and each of them to the

relief prayed for by them and each of them respectively,

in said bill.

11

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention

of the intervener, William F. Slaughter and the other

interveners with him in his said bill joined, for want

of equity in said bill, and
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12

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

13

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and
14

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

15

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

16

The Court erred in not requiring the Oregon &

California Railroad Company, Southern Pacific Com-
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pany and Stephen T. Gage, individually and as Trustee,

to answer ""said bill in intervention and

17

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

18

The Court erred in not requiring the complainant

to answer said bill in intervention, and

19

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

20

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.
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21

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention

of the intervener, Edward D. Tovvnsend, and the other

interveners with him in his said bill joined, for want

of equity in said bill, and

22

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

23

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and
24

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

25

The Court erred in sustaining the motion of the
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complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

26

The Court erred in not requiring the Oregon h

California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as

Trustee, to answer said bill in intervention and

27

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

28

The Court erred in not requiring the complainant

to answer said bill in intei^ention, and

29

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

30

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

I
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matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

31

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention

of the intervener, John Burbee, and the other inter-

veners with him in his said bill joined, for want of equity

in said bill, and

32

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intei-vention of said interveners,

for want of equity in said bill, and

33

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and
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34

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

3d

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

36

The Court erred in not requiring the Oregon &

California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as

Trustee, to answer said bill in intervention and

37

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

38

The Court erred in not requiring the complainant

to answer said bill in intervention, and

39

The Court erred in not granting to said interveners
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and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

40

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them

respectively in said bill.

41

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention

of the interv^ener, Milo F. Dennis, and the other inter-

veners with him in his said bill joined, for want of

equity in said bill, and

42

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and
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43

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equitj'^ in said bill,

and

44

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

45

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interv^en-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

46

The Court erred in not requiring the Oregon &
California Railroad Companj^ Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

47

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and
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48

The Court erred in not requiring the complainant

to answer said bill in intervention, and

49

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

50

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

51

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention

of the intervener, Frank Terrace, and the other inter-

veners with him in his said bill joined, for want of equity

in said bill, and
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52

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

53

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of inter-

vention of said interveners, for want, of equity in said

bill, and

54

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said in-

terveners, for want of equity in said bill, and

55

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

56

The Court erred in not requiring the Oregon &
California Railroad Company, Southern Pacific Com-
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pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

57

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

58

The Court erred in not requiring the complainant

to answer said bill in intervention, and

59

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

60

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.
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61

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, Charles J. Vanzile and the other inter-

veners with him in his said bill joined, for want of

equity in said bill, and

62

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

63

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stej^hen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and

64

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and
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65

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

66

The Court erred in not requiring the Oregon &
California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

67

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

68

The Court erred in not requiring the complainant

to answer said bill in intervention, and

69

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

70

The Court erred in not granting to said interv^eners

or any of them, any equitable relief,



8300 O. ^ C. R. R. Co., et al.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them

respectively in said bill.

71

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, Luther E. Trowbridge, and the other

interveners with him in his said bill joined, for want

of equity in said bill, and

72

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

73

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Companj^ and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and
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74

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

75

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

76

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention and

77

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intei^ention and

78

The Court erred in not requiring the complainant

to answer said bill in intervention, and

79

The Court erred in not granting to said interveners
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and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

80

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

81

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention

of the intervener, Geo. W. Wright, and the other inter-

veners with him in his said bill joined, for want of

equity in said bill, and

82

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as
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Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

83

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Companj'^ and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and

84

The Court erred in sustaining the motion of the

defendant. Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

85

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

86

The Court erred in not requiring the Oregon &
California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and
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87

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to ansv/er said

bill in intervention and

88

The Court erred in not requiring the complainant

tD answer said bill in intervention, and

89

The Court erred in not granting to said intei-veners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

90

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling^ said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

91

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-
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dividually and as Trustee, to the bill of intervention of

the intervener, Elmer L. Hancock, and the other in-

terveners with him in his said bill joined, for want of

equity in said bill, and

92

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

93

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stej^hen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and

94

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

95

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and
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96
•\

The Court erred in not requiring the Oregon &
California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

97

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

98

The Court erred in not requiring the complainant

to answer said bill in intervention, and

99

The Court erred in not granting to said interveners

and each nf them, the relief prayed for by them and

each of them, respectively in said bill, and

100

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said inter\^eners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-
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spectively in said bill.

101

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, Robert Aistrop, and the other interveners

with him in his said bill joined, for want of equity in

said bill, and

102

The Court erred in sustaining the demurrer of the

defendant. Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

103

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of inter\^en-

tion of said interveners, for want, of equity in said bill,

and

104

The Court erred in sustaining the motion of the

defendant. Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and
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105

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

106

The Court erred in not requiring the Oregon &

California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in interv^ention and

107

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

108

The Court erred in not requiring the complainant

to answer said bill in intervention, and

109

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

110

The Court erred in not granting to said interveners

or any of them, any equitable relief,
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As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of inten^ention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

Ill

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, B. W. Nunnally, and the other inter-

veners with him in his said bill joined, for want of equity

in said bill, and

112

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

113

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of inter-

vention of said interveners, for want, of equity in said

bill, and
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114
•\

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

115

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

116

The Court erred in not requiring the Oregon &

California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

117

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

118

The Court erred in not requiring the complainant

to answer said bill in intervention, and
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119

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

120

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

121

The Court erred in sustaining the demurrer of the

defendants, Oregon & Cahfornia Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, Paul C. L'Amoreaux and the other inter-

veners with him in his said bill joined, for want of equity

in said bill, and

122

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,
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for want of equity in said bill, and

123

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and

124

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

125

The Court erred in sustaining the motion of the

complainant for an order striking the bill of interven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and

126

The Court erred in not requiring the Oregon &

California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

127

The Court erred in not requiring the Union Trust
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Company, individually and as Trustee, to answer said

bill in intervention and

128

The Court erred in not requiring the complainant

to answer said bill in intervention, and

129

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

130

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of inten^ention contains allegations and

matters entitling said inten^eners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

131

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, John F. Fowler, and the other inter-
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veners with him in his said bill joined, for want of equity

in said bilF, and

132

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

133

The Court erred in sustaining the motion of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to strike the bill of interven-

tion of said interveners, for want, of equity in said bill,

and

134

The Court erred in sustaining the motion of the

defendant. Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

135

The Court erred in sustaining the motion of the

complainant for an order striking the bill of intei'ven-

tion of said interveners, and in granting and entering

the order striking said bill, for want of equity in said

bill, and
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136

The Court erred in not requiring the Oregon &
California Railroad Company, Southern Pacific Com-

pany and Stephen T. Gage, individually and as Trustee,

to answer said bill in intervention and

137

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention and

138

The Court erred in not requiring the complainant

to answer said bill in intei'vention, and

139

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and

each of them, respectively in said bill, and

140

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them
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to the relief prayed for by them and each of them re-

spectively ift said bill.

141

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of

the intervenor, L. C. KeyIon, and the other interveners

with him in his said bill joined, for want of equity in

said bill, and

142

The Court erred in sustaining the demurrer of the

defendant. Union Trust Company, individualy and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

143

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and

144

The Court erred in sustaining the motion of the de-

fendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and
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145

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

146

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company
and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

147

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intei'vention, and

148

The Court erred in not requiring the complainant to

answer said bill in intervention, and

149

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

150

The Court erred in not granting to said interveners
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or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of inter\'ention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

151

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, R. E. Cameron, and the other interveners

with him in his said bill joined, for want of equity in said

bill, and

152

The Court erred in sustaining the demurrer of the

defendant. Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

153

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and
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154

The Court erred in sustaining the motion of the de-

fendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

155

The Court erred in sustaining the motion of the

complainant for an order striking the bill of intervention

of said interveners, and in granting and entering the or-

der striking said bill, for want of equity in said bill, and

156

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company
and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

157

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and

158

The Court erred in not requiring the complainant to

answer said bill in intervention, and
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159

The Court erred in not granting to said interveners

and each of them, the rehef praj^ed for by them and each

of them, respectively in said bill, and

160

The Court erred in not granting to said intei-veners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spctively in said bill.

161

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, in-

dividually and as Trustee, to the bill of intervention of

the intervener, Charles W. Varnum, and the other inter-

veners with him in his said bill joined, for want of equity

in said bill, and

162

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as
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Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

163

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of inten^ention

of said interveners, for want of equity in said bill, and

164

The Court erred in sustaining the motion of the de-

fendant. Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

165

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

166

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and
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167

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and

168

The Court erred in not requiring the complainant to

answer said bill in intervention, and

169

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

170

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and mat-

ters entitling the said interveners, and each of them to

the relief prayed for by them and each of them respec-

tively in said bill.

171

The Court erred in sustaining the demurrer of the
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defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

intervener, Nicholas Herrman, and the other interven-

ers with him in his said bill joined, for want of equity in

said bill, and

172

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

173

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interv^eners, for want of equity in said bill, and

174

The Court erred in sustaining the motion of the de-

fendant, Union Trust Company, individually and as

Trustee, to strike the bill of interv^ention of said inter-

veners, for want of equitj^ in said bill, and

175

The Court erred in sustaining the motion of the com-



8324 O. <S C. R. R. Co., et al.

plainant for an order striking the bill of intervention of

said interv^eners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

176

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Compam^ Southern Pacific Company
and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

177

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and

178

The Court erred in not requiring the complainant to

answer said bill of intervention, and

179

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

180

The Court erred in not granting to said interveners

or any of them, any equitable relief,
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As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

181

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company, and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

interveners, Edwin F. Anderson, and the other inter-

veners with him in his said bill joined, for want of equity

in said bill, and

182

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners, for

want of equity in said bill, and

183

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of interv^ention

of said interveners, for want of equity in said bill, and



8326 O. ^ C. K. R. Co., et al

184

The Court erred in sustaining the motion of the

defendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

185

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

186

The Court erred in not requiring the Oregon & Cal-

ifornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

187

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and

188

The Court erred in not requiring the complainant to

answer said bill in intervention, and
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189

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

190

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

191

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

intervener, Fred J. Gould, and the other interveners

with him in his said bill joined, for want of equity in sad

bill, and,

192

The Court erred in sustaining the demurrer of the
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defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

193

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and

194

The Court erred in sustaining the motion of the de-

fendant. Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

195

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

strking said bill, for want of equity in said bill, and

196

The Court erred in not requiring the Oregon & Cal-

ifornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and
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197

The Court erred in not requiring the Union Trust

Company, individual!}^ and as Trustee, to answer said

bill in intervention, and

198

The Court erred in not requiring the complainant to

answer said bill in intervention, and

199

The Court erred in not granting to said interv^eners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

200

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

201

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,
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Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

intervener, Abram B. Horner, and the other interveners

with him in his said bill joined, for want of equity in said

bill, and

202

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

203

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T, Gage, indi-

vidually and as Trustee, to strike the bill of interven-

tion of said interveners, for want of equity in said bill,

and

204

The Court erred in sustaining the motion of the de-

fendant. Union Trust Comj)any, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

205

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of
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said inten'eners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

206

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to an-

swer said bill in intervention, and

207

The Court erred in not requiring the Union Trust

Company, indi\adually and as Trustee, to answer said

bill in intervention, and

208

The Court erred in not requiring the complainant to

answer said bill in intervention, 'and

209

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

210

The Court erred in not granting to said interveners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to
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equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

211

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

intervener, George B. Bothwell, and the other interven-

ers with him in his said bill joined, for want of equity in

said bill, and

212

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

213

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and

214

The Court erred in sustaining the motion of the de-
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fendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

215

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

216

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacifie Company

and Stephen T. Gage, individually and as Tinistee, to

answer said bill in inter\'^ention, and

217

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in inten^ention, and

218

The Court erred in not requiring the complainant to

answer said bill in intervention, and

219

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each
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of them, respectively in said bill, and

220

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

221

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

intei'vener, Hei-vey L. Keyes, and the other interveners

with him in his said bill joined, for want of equity in said

bill, and

222

The Court erred in sustaining the demurrer of the

defendant. Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

223

The Court erred in sustaining the motion of the de-
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fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and

224

The Court erred in sustaining the motion of the de-

fendant, Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

225

The Court erred in sustaining the motion of the

complainant for an order striking the bill of intervention

of said interveners, and in granting and entering the or-

der striking said bill, for want of equity in said bill,

and

226

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

227

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and
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228

The Court erred in not requiring the complainant to

answer said bill in intervention, and

229

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them respectively in said bill, and

230

The Court erred in not granting to said interveners

or any of them, any equitable relief.

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

231

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of inten^ention of the

intervener, Marvin P. Alford, and the other interveners

with him in his said bill joined, for want of equity in

said bill, and
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232

The Court erred in sustaining the demurrer of the

defendant, Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

233

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and

234

The Court erred in sustaining the motion of the de-

fendant. Union Trust Company, individually and as

Trustee, to strike the bill of intervention of said inter-

veners, for want of equity in said bill, and

235

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

236

The Court erred in not requiring the Oregon & Cal-

ifornia Railroad Company, Southern Pacific Company
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and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

237

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and

238

The Court erred in not requiring the complainant to

answer said bill in intervention, and

239

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them, respectively in said bill, and

240

The Court erred in not granting to said intei-veners

or any of them, any equitable relief,

As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them respec-

tively in said bill.
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241

The Court erred in sustaining the demurrer of the

defendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to the bill of intervention of the

intervener, Albert Bozarth, and the other interveners

with him in his said bill joined, for want of equity in

said bill, and

242

The Court erred in sustaining the demurrer of the

defendant. Union Trust Company, individually and as

Trustee, to the bill of intervention of said interveners,

for want of equity in said bill, and

243

The Court erred in sustaining the motion of the de-

fendants, Oregon & California Railroad Company,

Southern Pacific Company and Stephen T. Gage, indi-

vidually and as Trustee, to strike the bill of intervention

of said interveners, for want of equity in said bill, and

244

The Court erred in sustaining the motion of the de-

fendant, Union Trust Company, individually and as

Trustee, to strike the bill of interv^ention of said inter-

veners, for want of equity in said bill, and
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245

The Court erred in sustaining the motion of the com-

plainant for an order striking the bill of intervention of

said interveners, and in granting and entering the order

striking said bill, for want of equity in said bill, and

246

The Court erred in not requiring the Oregon & Cali-

fornia Railroad Company, Southern Pacific Company

and Stephen T. Gage, individually and as Trustee, to

answer said bill in intervention, and

247

The Court erred in not requiring the Union Trust

Company, individually and as Trustee, to answer said

bill in intervention, and

248

The Court erred in not requiring the complainant to

answer said bill in intervention, and

249

The Court erred in not granting to said interveners

and each of them, the relief prayed for by them and each

of them respectively in said bill, and

250

The Court erred in not granting to said interveners

or any of them, any equitable relief,
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As said bill of intervention contains allegations and

matters entitling said interveners and each of them to

equitable relief, and

Said bill of intervention contains allegations and

matters entitling the said interveners, and each of them

to the relief prayed for by them and each of them re-

spectively in said bill.

251

The Court erred in holding that these interveners

and cross-complainants were not entitled to the relief

prayed for by them and each of them, respectively, and

252

The Court erred in not holding that these interveners

and cross-complainants were entitled to the relief prayed

for by them and each of them, respectively, and

253

The Court erred in holding that none of these inter-

veners and cross-complainants were entitled to the re-

lief prayed for by them, and

254

The Court erred in holding that none of these inter-

veners and cross-complainants were entitled to any re-

lief;

As, their said bills of intervention and cross-com-

plaint and each of them, contain allegations and mat-
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ters entitling these interveners and cross-complainants

and each of t)iem, to equitable relief; and

Said bills of intei*vention and cross-complaint and

each of them, contain allegations and matters entitling

the interveners and cross-complainants and each of them,

to the relief prayed for by them and each of them, re-

spectively, in their said bills.

255

The Court erred in holding that the United States,

complainant herein, was entitled to a forfeiture of the

lands or any of the lands sought to be purchased by the

interveners and cross-complainants herein or any of

them.

256

The Court erred in not holding that the United

States, complainant herein, was not entitled to a for-

feiture of the lands or any of the lands sought to be pur-

chased by the interveners and cross-complainants herein

or any of them.

257

The Court erred in holding that the lands or any

thereof described in this decree, were and had been for-

feited to the complainant, and that a decree be entered

forfeiting said lands, or any threof, to the complainant.

258

The Court erred in holding that the lands sought to
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be purchased by the interveners and cross-complainants

herein, should be forfeited.

259

The Court erred in holding that the lands or any

thereof sought to be purchased by these intei*veners and

cross-comi^lainants, or any of them, described in said

decree, were and had been forfeited to the United States,

complainant herein, and that a decree be entered forfeit-

ing said lands or any thereof to the complainant.

260

The Court erred in holding that the proviso in the

said act of April 10, 1869, was a condition subsequent.

261

The Court erred in holding that the proviso in the

amendment of April 10, 1869, requiring the sale of

lands to actual settlers only, in quantities not exceeding

one-quarter section to any one purchaser and at a price

not to exceed $2.50 per acre was or is a condition subse-

quent, the breach of which entitled the United States,

complainant herein, to a forfeiture of the lands covered

by said land grant.

262

The Court erred in not holding that the proviso in

the amendment of April 10, 1869, requiring the sale of

lands to actual settlers only, in quantities not exceeding
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one-quarter section to any one purchaser and at a price

not to exceed $2.50 per acre, was not and is not a condi-

tion subsequent, the breach of which would entitle the

United States, complainant, to a forfeiture of the lands

covered by said grant.

263

The Court erred in holding that the provision in the

act of JNIay 4, 1870, requiring the sale of lands to actual

settlers only, in quantities not exceeding one-quarter

section to any one purchaser and at a price not to exceed

$2.50 per acre, was or is a condition subsequent, the

breach of which entitled the United States, complainant

herein, to a forfeiture of the lands covered by said land

grant.

264

The Court erred in not holding that the provision in

the act of May 4, 1870, requiring the sale of lands to ac-

tual settlers only, in quantities not exceeding one-quar-

ter section to any one purchaser and at a price not to ex-

ceed $2.50 per acre, was not nor is not a condition sub-

sequent, the breach of which would entitle the United

States, complainant, to a forfeiture of the lands covered

by said land grant.

265

The Court erred in holding that the consequence and

penalty and forfeiture was attached by Congress to a

breach, should such there be, of the proviso of April 10,

1869.
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266

The Court erred in holding that the consequence and

penalty of forfeiture was intended by Congress to be

attached to a breach, should such there be, of the cove-

nant or proviso in the act of April 10, 1869, requiring

sales of land to settlers.

267

The Court erred in holding that the provision in the

West Side grant, requiring sales to settlers, was a con-

dition subsequent, and

268

The Court erred in not holding that the provision in

the West Side grant, requiring sales to settlers, was not

a condition subsequent, as

(a) Said provision is not coupled with and does not

contain any appropriate words importing a condition

subsequent, and

(b) Said provision does not contain any language

importing a right to forfeiture or re-entry for condition

broken.

269

The Court erred in holding that the consequence and

penalty of forfeiture was attached by Congress to a

breach, should such there be, of any provision of said act

of May 4, 1870, touching sales to actual settlers.
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270

The Court erred in holding that the consequence and

penalty of forfeiture was intended by Congress to be at-

tached to a breach, should such there be, of the covenant

or provision in the act jf May 4, 1870, requiring sales

to settlers.

271

The Court erred in holding that there was jurisdic-

tion in the Court on the equity side to enforce a forfeit-

ure of said East Side grant for the breach of an assumed

condition subsequent if such there was, in said proviso

of said act of April 10, 1869.

272

The Court erred in holding that there was jurisdic-

tion in the Court on the equity side to decree a forfeiture

of the title of the defendants to the lands embraced in

and covered by the East Side grant, for breach of an as-

sumed condition subsequent in the proviso contained in

the act of April 10, 1869.

273

The Court erred in assuming jurisdiction on the

equity side to enforce a forfeiture of the East Side grant

for breach of an assumed condition subsequent in the

proviso in the act of April 10, 1869, as

(a) The effect of such assumption was to divest

the interests of the inteiTeners and cross-complainants



vs. The United States 8347

which had become vested, in parts of said East Side

grant, under the terms of said proviso, and

(b) No declaration of forfeiture had ever been

made by Congress prior to the vesting of such interest,

and

(c) No declaration of forfeiture had been made by

Congress prior to the entry of said decree, and

(d) Xo declaration of forfeiture had been made by

Congress prior to the commencement of said suit.

274.

The Court erred in holding that there was jurisdic-

tion in the court on the equity side to enforce a forfeiture

for the breach of an assumed condition subsequent, if

such breach there was, in any provision of said act of

May 4, 1870.

275

The Court erred in holding that there was jurisdic-

tion in the Court on the equity side to decree a for-

feiture of the title of the defendants to the lands em-

braced in and covered by the West Side grant, for

breach of an assumed condition subsequent contained in

the act of JMay 4, 1870.

276

The Court erred in assuming jurisdiction on the

equity side to enforce a forfeiture of the West Side

grant for breach of an assumed condition subsequent
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contained in said grant, as

(a) The effect of such assumption was to divest the

interests of the interveners and cross-complainants,

which had become vested in parts of the West Side

grant, under the terms of said grant, and

(b) No declaration of forfeiture had ever been

made by Congress prior to the vesting of such interest,

and

(c) No declaration of forfeiture had been made

by Congress prior to the entry of said decree, and

(d) No declaration of forfeiture had been made by

Congress prior to the commencement of said suit.

277

The Court erred in holding that by its joint resolu-

tion of April 13, 1908, the Congress of the United States

forfeited or intended to forfeit, or authorized the for-

feiture by the Attorney General or intended to authorize

the forfeiture by the Attorney General, or authorized or

intended to authorize or empower the Court to forfeit

or decree a forfeiture of the lands embraced within the

East Side grant, for or on account of any assumed breach

of conditions of the priviso of the act of April 10, 1869.

278

The Court erred in holding that by its joint resolu-

tion of April 30, 1908, the Congress of the United States

forfeited or intended to forfeit, or authorized the forfeit-

I
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ure by the Attorney General, or intended to authorize

the forfeiture by the Attorney General, or authorized or

intended to authorize or empower the Court to forfeit or

decree a forfeiture of the lands embraced within the

West Side grant for. or on account of any assumed

breach of condition contained in said grant.

279

The Court erred in holding that there was any cause

of action or foundation of jurisdiction for forfeiture in

respect to either of said grants, in any re-entry for

breach of condition or legislation equivalent thereof, or in

any legislative declaration of forfeiture.

280

The Court erred in not holding that the proviso in

the amendatory act of April 10, 1869, requiring sales to

settlers, was not sufficiently definite to be enforced as a

condition subsequent.

As such proviso does not contain any words import-

ing a right of forfeitm-e or re-entry for condition

broken.

281

The Court, being a court of equity, erred in decreeing

a forfeiture to the complainant of all right and interest

of the defendants in or to the lands embraced within the

grant of 1866, for breach of the assumed condition con-

tained in the amendment of April 10, 1869, as
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(a) Assuming that said proviso was a condition

subsequent; for breach of which forfeiture could be had,

such condition subsequent was and is also a covenant;

and

(b) The complainant prayed in its bill of com-

plaint for a specific performance of this covenant, and

(c) Such forfeiture was and is inequitable and

should not be decreed by any court of equity where there

is any other means of doing justice between the par-

ties; and

(d) The complainant prayed for specific perform-

ance of the covenant, and the Court should have granted

such prayer, as by such performance justice and equity

could have been done to all of the parties to the suit

without forfeiture; and

(e) The Court was without jurisdiction to and it

was inequitable for it to divest defendant, Oregon and

California Railroad Company lof title as trustee for

the benefit of the interveners and cross-complainants,

sestui que trustent, with interests vested prior to said

decree; and

(f ) In divesting the railroad company of title by

forfeiture, the Court, in effect, imposed a penalty upon

the railroad company to the extent of its interest in the

land forfeited, to-wit: in the amount of $2.50 per acre

for each acre of the land so forfeited, for and on account

of the breach of its covenant, the imposing of which

penalty is wholly inequitable, and
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(g) By forfeiture the Court divested the vested in-

terest of these intervenors and cross-complainants and

each of them, without any fault on their part or on the

part of any of them, all of which is wholly inequitable.

282

The Court, being a court of equity, erred in de-

creeing a forfeiture to the complainant, of all right and

interest of the defendants, in or to the lands embraced

within the West Side land grant, for breach of the as-

sumed condition contained in the act of May 4, 1870, as

(a) Assimiing that said provision was a condition

subsequent, for breach of which forfeiture could be had,

such condition subsequent was and is also a covenant;

and

(b) The complainant prayed in its bill of com-

plaint for a specific performance of this covenant, and

(c) Such forfeiture was and is inequitable and

should not be decreed by any court of equity where there

is any other means of doing justice between the parties;

and

(d) The complainant prayed for specific perform-

ance of the covenant, and the Court should have granted

such prayer, as by such performance justice and equity

could have been done to all of the parties to the suit

without forfeiture ; and

(e) The Court was without jurisdiction to and it

was inequitable for it to divest defendant, Oregon and
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California Railroad Companj^ of title as trustee for the

benefit of the interveners and cross-complainants, sestui

que trustent, with interests vested prior to said decree;

and

(f) In divesting the railroad company of title by

forfeiture, the Court, in effect, imposed a penalty upon

the railroad company to the extent of its interest in the

land forfeited, to-wit: in the amount of $2.50 per acre

for each acre of the land so forfeited, for and on account

of the breach of its covenant, the imposing of which

penalty is wholly inequitable, and

(g) By forfeiture the Court divested the vested in-

terest of these interveners and cross-complainants and

each of them, without any fault on their part or on the

part of any of them, all of which is wholly inequitable.

283

The Court erred in not holding that this suit cannot

be maintained by complainant as one to enforce forfei-

ture nor to quiet title, as

(a) Neither the United States nor Congress has

declared a forfeiture; and

(b) The fact of forfeiture had not been adjudicated

by a court of law ; and

(c) The defendant, railroad company, holds the

legal title to and the possession of said granted lands;

and



V8. The United States 8353

(d) Complainant having asked for forfeiture and

in the alternative, for specific performance, this suit

cannot be maintained for forfeiture, since equitable re-

lief may be granted by specific performance ; and

(e) In view of specific performance, a decree quiet-

ing title in the Government, cannot be had.

284

The Court erred in not holding that the Government

was estopped to claim forfeiture of the lands embraced

within each and both of said land grants, as

(a) The Government in its bill of complaint bases

its right to recover, upon the refusal of the railroad com-

pany to sell said lands to the interveners and cross-com-

plainants and others similarly situated, and

(b) The Government in its bill of complaint prayed

that these interveners and cross-complainants might be

permitted to enforce their rights herein, and

(c) The Government having come into a court of

equity, is estopped to claim forfeiture when equitable

relief by performance can be had ; and

(d) The Government is estopped to claim forfei-

ture in lieu of performance, since the interveners and

cross-complainants have come into court upon the invi-

tation of the Government and furnished the means

whereby performance may be had.
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285

The Court erred in holding that the provisions in each

and both of said land grants concerning sales to settlers,

are negative provisions only, designed to prevent sales

to others than settlers in quantities greater than one-

quarter section to any one purchaser and at prices

greater than $2.50 per acre, and not positive provisions

requiring sales to settlers in quantities not greater than

one-quarter section to any one purchaser and at a price

not greater than $2.50 per acre.

286

The Court erred in not holding that the provisions

of each and both of said land grants concerning sales

to settlers were both positive and negative, requiring the

grantee to sell to settlers, who should apply to buy, not

more than one-quarter section, at a price not greater than

$2.50 per acre, and requiring said grantee to refrain

from selling any of the granted lands to others than set-

tlers or in quantities greater than one-quarter section

or at a price greater than $2.50 per acre.

287

The Court erred in holding that the provisions in

each and both of said land grants, requiring sales to

settlers, are not positive covenants which may be specific-

ally enforced.

288

The Court erred in holding that the provisions in

each and both of said land grants req uiring sales to set-
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tiers, is a negative covenant only, which may be enforced

by the Government only, and that the only means of

such enforcement are by forfeiture for breach thereof.

289

The Court erred in decreeing a forfeiture of those

lands included in either or both of the grants to the

railroad company or which the interveners and cross-

complainants had made application to purchase from

and tendered to the railroad company the sum of $2.50

per acre and offered to become actual settlers on the

lands so applied for, prior to the adoption by Congress

of the joint resolution of April 30, 1908, as

By so applying, tendering the purchase price and of-

fering to become an actual settler upon the lands so ap-

plied for, each intervener and cross-complainant has ac-

quired a vested interest in the land applied for, which

cannot be divested by Congress, assuming that said pro-

visions are conditions subsequent, and that the adoption

of said joint resolution by Congress was a declaration

of forfeiture for breach thereof.

290

The Court erred in holding that although the pro-

visions in each and both of said land grants were designed

to devote the lands conveyed by said grants, to settle-

ment and tillage and to prevent the monopoly of the

land and that such grants were laws as well as grants,

that notwithstanding the railroad company might de-

feat the purpose of the provisions requiring sales to set-
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tiers, by themselves monopolizing and holding the lands

and refusing to sell them at all, and by refusing to sell

any of them except to such persons and in such quan-

tities as it saw fit within the price and terms provided in

the grant.

291

The Court erred in not holding that the purpose of

the joint resolution of Congress of April 30, 1908, was

to authorize the enforcement of a forfeiture for any

breach of an assumed condition subsequent in either of

said land grants, as an alternative only, of the refusal

of the railroad company to perform the covenants re-

quiring sales to settlers, after such performance had been

decreed by the Court.

292

The Court erred in not holding that the joint reso-

lution of Congress of April 30, 1908, authorized the

enforcement of forfeiture for any breach of an assumed

condition subsequent in either of said land grants, only

in the event that specific performance of the covenants

in said grants, requirig sales to settlers, could not be en-

forced.

293

The Court erred in not holding that the joint reso- Jm
lution of Congress of April 30, 1908, authorized a for- ^
feiture of the legal title of the railroad company for

"

breach of an assumed condition subsequent in either of
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said land grants, only as a means of carrying into ef-

fect the covenants in said grants requiring sales to set-

tlers.

294

The Court erred in holding that at the time of the

filing of the bill of complaint herein and ever since, and
for a long time continuously next prior thereto, the

Oregon and California Railroad Company, did not have

possession of said grants or either of them.

295

The Court erred in not holding that at the time of

filing of the bill of complaint herein, and ever since, and

for a long time continuously next prior thereto, the

Oregon and California Railroad Company had legal

title and the possession of all lands of which forfeiture

is sought by said bill of complaint.

296

The Court erred in holding that the United States,

complainant herein, is the owner in fee simple or in

possession of said lands or any part thereof or entitled

to said lands or entitled to the possession of the same or

any part thereof, which are sought to be purchased by

these interveners and cross-complainants or any of them.

297

The Court erred in holding that, as a foundation for

a suit to quiet its title to either of said grants, or any
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part thereof, the complainant was in possession of the

said grants, of either of them, or any part thereof ; and

in holding that the Oregon and California Railroad

Company did not have the possession of the same.

298

The Court erred in holding as a foundation for a suit

by complainant, to quiet its title to the said grants or

either of them, or any part thereof, that the same had

not been reduced to possession, and were unoccoupied

and vacant, and not in possession of said defendant,

Oregon and California Railroad Company.

299

The Court erred in not holding that the United

States, complainant herein, is not the owner in fee

simple, nor in possession of said lands or any part there-

of, nor entitled to said lands, nor entitled to the posses-

sion of the same or any part of the same, which are

sought to be purchased by these interveners and cross-

complainants or any of them.

300

The Court erred in holding that the complainant is

the owner in fee simple, or in possession of said lands or

any part thereof, or entitled to the possession of the

same or any part thereof.

301

The Court erred in holding that as a foundation for



vs. The United States 8359

a suit to quiet its title to either of said grants, or any

part thereof, the said complainant had legal title to the

same, or either of them, or any part thereof; and in

holding that the defendant, Oregon and California Rail-

road Company did not have the legal title to such

grants.

302

The Court erred in holding that the title of the

United States of America, of or in said lands or estates

in lands sought to be purchased by these interveners

and cross-complainants or any of them, be or is by said

decree, quieted and confirmed, particularly as to an}^

claim or claims of right, title and interest in, to or upon

the same, in favor of these interveners and cross-com-

plainants or any of them.

303

The Court erred in holding that the lands and es-

tates in lands in the said decre described, and which

were sought to be purchased b}^ the interveners and

cross-complainants herein or any of them, either in

whole or in part, now are forfeited to or that the title

to or any part thereof, has reverted to and now is re-

vested in the United States of America, or that the

same or any part thereof, now are the absolute prop-

erty of the United States of America, or are free from

any and all claim or claims of right, title or interest

or hen in, to or upon the same or any part thereof, by
or in favor of these interveners and cross-complainants

or any of them.
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304

The Court erred in holding that the United States,

complainant herein, was entitled to an injunction re-

straining the defendants or any of them, from conveying

to these interveners and cross-complainants, any of the

lands sought to be purchased by them respectively, upon

the terms proposed by said interveners and cross-com-

plainants, and upon the terms provided in the act of

July 25, 1866, and the act of April 10, 1869, amendatory

thereof.

305

The Court erred in not holding that the United

States, complainant herein, was not entitled to an in-

junction restraining the defendants or any of them,

from conveying to these interveners and cross-complain-

ants any of the lands sought to be purchased by them

respectively, upon the terms proposed by said inter-

veners and cross-complainants and upon the terms pro-

vided in the act of July 25, 1866, and the act of April

10, 1869, amendatory thereof.

306

The Court erred in holding that the United States,

complainant herein, was entitled to an injunction re-

straining the defendants or any of them, from convey-

ing to these interveners and cross-complainants, any of

the lands sought to be pui'chased by them respectively,

upon the terms proposed by said interveners and cross-

complainants and upon the terms provided in the act of

May 4, 1870.
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307

The Court erred in not holding that the United

States, complainant herein, was not entitled to an in-

junction restraining the defendants or any of them,

from conveying to these interveners and cross-complain-

ants, any of the lands sought to be purchased by them

respectively, upon the terms proposed by said interven-

ers and cross-complainants, and upon the terms pro-

vided in the act of May 4, 1870.

308

The Court erred in holding that the United States,

complainant herein, was entitled to any injunctive re-

lief whatever as against these interveners and cross-

complainants or any of them.

309

The Court erred in holding that the United States,

complainant herein, was entitled to a decree restraining

these interveners and cross-complainants, or any of

them, from claiming or asserting any right, title in-

terest or lien in, to or upon the lands sought to be pur-

chased by these interveners and cross-complainants, re-

spectively.

310

The Court erred in not holding that the United

States, complainant herein, was not entitled to a decree

restraining these interveners and cross-complainants or
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any of them, from claiming or asserting any right, title

or interest .or lien in, to or upon the lands sought to be

purchased by these interveners and cross-complainants,

respectively.

311

The Court erred in holding that the title of com-

plainant to the said lands, or any part thereof, should

be quieted.

312

The Court erred in holding that the United States,

complainant herein, was entitled to a decree quieting

and confirming in it the title to the lands sought to be

purchased by these interveners and cross-complainants,

or any of them.

313

The Court erred in not holding that the United

States, complainant herein, was not entitled to a decree

quieting and confirming in it the title to the lands

sought to be purchased by these interveners and cross-

complainants, or any of them.

314

The Court erred in holding that the proviso in the

amendatory act of April 10, 1869, was not a covenant,

the acceptance and agreement to perform which was

imposed by Congress as a condition precedent to the

right of the Oregon and California Railroad Company

to accept and become vested with the title to the lands



vs. The United States 836.'5

under the grant of 1866.

315

The Court erred in holding that the word "pro-

vided," introducing the proviso contained in the amenda-

tory act of April 10, 1869, imported a condition subse-

quent, as

(a) The word "provided" is as appropriate for the

pui'pose of importing a condition precedent as a con-

dition subsequent, and

(b) Said proviso is coupled with a clause in said

act contained permitting the grantees to accept said

grant one year after the passage of said amendatory

act, and

(c) Said proviso is not coupled with and does not

bear any relation to the granting clause in said act

amended.

316

The Court erred in not holding that the proviso in

the amendatory act of April 10, 1869, was and is a cov-

enant, the acceptance and agreement to perform which

was imposed by Congi-ess as a condition precedent to

the right of the railroad company to accept and become

vested with the title to the lands under the grant of

1866.

317

The Court erred in refusing to direct and decree a
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specific performance on behalf of the United States,

the complainant herein, and against the defendant, Ore-

gon and California Railroad Company and the other

defendants claiming by, through and under it, requiring

said defendants to convey to these interveners and cross-

complainants, the lands sought to be purchased by each

respectively, upon payment of the purchase price there-

for.

318

The Court erred in not holding that the defendant,

Oregon and California Railroad Company and other

defendants claiming an interest in said land, be required

to convey said land to the interveners and cross-com-

plainants applying to purchase the same.

319

The Court erred in holding that the defendant, Ore-

gon and California Railroad Company, and each and

all of the other defendants claiming an interest in said

land, should not be required to convey said lands to the

interveners and cross-complainants applying for the

same.

320

The Court erred in holding that Congress did not

intend by the act of April 10, 1869, to give to actual set-

tlers the right to compel the railroad company to sell to

them the lands embraced within the grant of July 25,

1866, according to the terms of the proviso in said act

of April 10, 1869.
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321

The Court erred in not holding that Congress in-

tended, by the act of April 10, 1869, to give to actual

settlers the right to compel the railroad company to sell

to them the lands embraced within the grant of July

25, 1866, according to the terms of the proviso in said

act of April 10, 1869.

322

The Court erred in holding that Congress did not

intend by the act of May 4, 1870, to give to actual set-

tlers the right to compel the railroad company to sell

to them the lands embraced within the West Side land

grant, according to the terms of the provision in said act

of May 4, 1870.

323

The Court erred in not holding that Congress in-

tended, by the act of May 4, 1870, to give to actual set-

tlers the right to compel the railroad company to sell to

them the lands embraced within the West Side grant,

according to the terms of the provision in said act of

May 4, 1870.

324

The Court erred in refusing to direct and decree a

specific performance on behalf of the interveners and

cross-complainants and each of them, against the de-

fendant, Oregon and California Railroad Company,

and the other defendants claiming by, through and un-
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der it, requiring said defendants to convey to these in-

terv^eners and cross-complainants, the lands sought to

be purchased by said interveners and cross-complain-

ants, respectively, as prayed for in their several bills.

325

The Court erred in holding that the provisions in

each and both of said grants did not constitute contracts

entered into by and between the Government and the

railroad company, for the benefit of and enforcible by

the interveners and cross-complainants.

326

The Court erred in holding that the proviso in the

amendatory act of April 10, 1869,, requiring sales to

settlers, was not a convenant to a use and did not im-

press a trust upon said lands for the benefit of those,

who in good faith should apply to make settlement upon

said land, and to purchase the same in quantities and at

prices provided by said amendatory act.

327

The Court erred in not holding that the proviso in

the amendatory act of April 10, 1869, requiring sales to

settlers, was a covenant to a use and impressed a trust

upon said lands for the benefit of those, who in good

faith should apply to make settlement upon said land

and to purchase the same in quantities and at prices pro-

vided by said amendatory act.
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328

The Court erred in holding that the provision in the

act of May 4, 1870, relating to sale of land to actual

settlers, was not a covenant to a use and did not impress

a trust upon said lands for the benefit of those who in

good faith should apply to make settlement upon said

land and to purchase the same in quantities and at prices

provided by said act.

329

The Court erred in not holding that the provision

in the act of May 4, 1870, relating to sale of lands to

actual settlers, was a covenant to a use and impressed a

trust upon said lands for the benefit of those who in

good faith should apply to make settlement upon said

land and to purchase the same in quantities and at prices

provided in said act.

330

The Court erred in holding that the railroad com-

pany was not constituted a trustee for the benefit of the

interveners and cross-complainants as sestui que trus-

tent, under the provisions requiring sales of lands to

settlers, referred to, in that

(a) "The nature and quality of their interests are

not specific and definite," and, in that

(b) "Thej^ are not susceptible of identification as

such," and
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331

The Court erred in not holding that the railroad

company, by the provisions in said grants contained,

was constituted a trustee for the benefit of the inter-

veners and cross-complainants as sestui que trustent, as

(a) The nature and qualit}^ of said interests under

said grants are sufficiently specified and definite, and

(b) Their application to purchase and offer to set-

tle upon the lands, is a sufficient identification.

332

The Court erred in holding that the offer and tender

by the interveners and cross-complainants, to purchase

the lands sought by them to be purchased of and from

the Oregon and California Railroad Company, did not

give to the respective interveners and cross-complain-

ants a vested interest in said lands, in default of an ac-

ceptance of such offers and conveyances of said lands

by the Oregon and California Railroad Company.

333

The Court erred in not holding that the offer and

tender by the interveners and cross-complainants, to

purchase the lands sought by them to be purchased of

and from the Oregon and California Railroad Com-

pany, gave to the respective interveners and cross-com-

plainants, a vested interest in said lands, in default of

an acceptance of such offers and conveyances, by the
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Oregon and California Railroad Company.

334

The Court erred in holding that the proviso in the

act of April 10, 1869, is not sufficient definite and cer-

tain to be enforced as a covenant to a use or as a trust.

335

The Court erred in not holding that the proviso in

the act of April 10, 1869, is sufficient definite and cer-

tain to be enforce das a covenant to a use or as a trust.

336

The Court erred in not holding that proviso in the

act of April 10, 1869, requiring sales to settlers, is suf-

ficiently definite and certain as a condition subsequent,

to entitle the Government to a forfeiture for its breach,

and that it is not sufficiently definite and certain to be

specifically enforced as a covenant to a use, or as a cov-

enant creating a

337

The Court erred in not holding that proviso in the

act of April 10, 1869, for the sale of lands to actual set-

tlers was intended by Congress as and was and is a cov-

enant to a use only, and not a condition subsequent, as

(a) Said proviso contains specific and direct com-

mands which were assented to, and performance thereof

promised, by the Oregon and California Railroad Com-

pany, and
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(b) Said proviso does not contain any clause pro-

viding for "forfeiture or re-entry for breach of such cov-

enant, and

(c) Said contract devotes said land to settlement

and tillage and ultimate ownership by settlers.

338

The Court erred in holding that the proviso in the

act of April 10, 1869, was not a covenant to a use, im-

pressed upon and running with the title to the land, un-

til the title should have ultimately become vested in an

actual settler, upon the terms and under the conditions

provided in said grant.

339

The Court erred in not holding that the proviso in

the act of April 10, 1869, was a covenant to a use, im-

pressed upon and running with the title to the land,

until the title should have ultimately become vested in

an actual settler, upon the terms and under the condi-

tions provided in said grant.

340

The Court erred in holding that the United States,

c?omplainant herein, had any right, title or interest in

or to the land embraced within and covered by the East

Side grant, or any part thereof, except as a settler of

the trust in said lands.
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341

The Court erred in holding that the provision in the

act of May 4, 1870, is not sufficiently definite and cer-

tain to be enforced as a covenant to a use or as a trust.

342

The Court erred in not holding that the provisions in

the act of May 4, 1870, is sufficiently definite and cer-

tain to be enforced as a covenant to a use or as a trust.

343

The Court erred in holding that the provisions in the

act of May 4, 1870, requiring sales to settlers, is suf-

ficiently definite and certain as a condition subsequent,

to entitle the Government to a forfeiture for its breach,

and that it is not sufficient]}' definite and certain to be

specifically enforced as a covenant to a use, or as a cov-

enant creating a trust.

344

The Court erred in not holding that the provisions

in the act of May 4, 1870, requiring sales to settlers, was

intended by Congress as and was and is a covenant to

a use only and not a condition subsequent, as

( a ) Said provision contains specific and direct com-

mands which were assented to and agreed to and per-

formance thereof promised by the railroad company,

and

t.
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(b) Said provision does not contain any clause pro-

viding for forfeiture or re-entry for breach of such cov-

enant, and

(c) Said contract devotes said land to settlement

and tillage and ultimate ownership by settlers.

345

The Court erred in holding that the provisions in

the act of May 4, 1870, was not a covenant to a use,

impressed upon and running with the title to the land,

until the title should have ultimately become vested in

an actual settler, upon the terms and under the condi-

tions provided in said grant.

346

The Court erred in not holding that the provision in

the act of May 4, 1870, was a covenant to a use, im-

pressed upon and running with the title to the land,

until the title should have ultimately become vested in

an actual settler, upon the terms and under the condi-

tions provided in said grant.

347

The Court erred in holding that the United States,

complainant herein, had any right, title or interest in

or to the land embraced within and covered by the West

Side grant, or any part thereof, except as a settler of

the trust in said lands.
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348

The Court erred in holding that the United States,

complainant herein, had any right, title or interest in

and to the lands embraced within the East Side land

grant or any part theerof, which it could enforce in this

action, except such rights as it has as a settler of the

trust in said lands, to enforce the provision of said trust,

and such rights as it had and has to carry into effect

in said suit, its public policies with relation to its granted

lands, and

349

The Court erred in holding that the United States,

complainant herein, had any right, title or interest in

and to the lands embraced within the West Side land

grant or any part thereof, which it could enforce in this

action, except such rights as it had or has as a settler

of the trust in said lands to enforce the provisions of said

trust, and such rights as it Iiad and has to carry into

effect in said suit, its public policies with relation to its

granted lands, and

350

The Court erred in not holding that this suit can

only be maintained by complainant as one to compel the

specific performance of a trust covenant, or to enforce a

public policy, as

(a) Neither of said land grants contains a provision

importing a condition subsequent, upon the breach of

which, forfeiture could be had, and
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(b) Congress has never declared a forfeiture of

either of said land grants for breach of any condition

subsequent, assuming that there is such condition in

either of said land grants, and

(c) The fact of forfeiture has never been adjudi-

cated by a court of law, and

(d) The defendant, Oregon and California Rail-

road Company holds the legal title to and possession of

said lands, and

(e) Complainant having asked for forfeiture and

in the alternative for specific performances, this suit can-

not be maintained for forfeiture, since equitable relief

may be granted by specific performance, and

(f ) In view of specific performance a decree quiet-

ing title in the

351

The Court erred in not holding, on the assumption

that the said proviso in the act of April 10, 1869, is a

condition subsequent, for breach of which forfeiture

might be had, that complainant elected, by filing its

suit in equity, to waive forfeiture, and elected to specific-

ally enforce said proviso as a covenant to a use only.

352

The Court erred in not holding, on the assumption

that the said provision in the act of May 4, 1870, is a

condition subsequent, for breach of which forfeiture

might be had, that complainant elected, by filing its suit
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in equity, to waive forfeiture, and elected to specifically

enforce said provision.

353

The Court erred in holding that the interveners and

cross-comjDlainants were not such actual settlers as vi^ere

contemplated by the acts of April 10, 1869, and May
4, 1870.

354

The Court erred in holding that these interveners

and cross-complainants did not have vested interests

in the lands sought to be purchased by them and each

of them respectively, by reason of their various offers

and tenders to purchase said lands upon the terms pro-

vided in the acts of April 10, 1869, and May 4, 1870.

355

The Court erred in holding that the evidence in this

cause was sufficient to entitle complainant to the decree

rendered herein.

356

The Court erred in not holding that the evidence

in this cause is insufficient to support or sustain the

decree rendered.

357

The Court erred in holding that the evidence ad-

duced in support of the complaint of the United States,

complainant herein, was sufficient to entitle complain-

ant to a forfeitm-e of the title to the lands sought to be
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purchased by these interveners and cross-complainants

or any of tliem.

358

The Court erred in not holding that the evidence

adduced in support of the complaint of the United

States, complainant herein, was not sufficient to entitle

complainant to a forfeiture of the title to the lands

sought to be purchased by these interveners and cross-

complainants or any of them.

359

The Court erred in holding that the United States,

complainant herein, was entitled to recover its costs and

disbursements herein, or any costs or disbursements

herein, against these interveners and cross-complainants,

or any of them, and that a decree should be entered to

that effect.

WHEREFORE, these interveners and cross-com-

plainants, jointly and severally, pray that the said de-

cision, judgment and decree and each and every part

thereof, be reversed, and that the Court enter a decree

on behalf of the interveners and cix)ss-complainants as

prayed for by them and each of them, respectively, in

their several bills of intervention and cross-complaints

heretofore filed herein.

And for such other, further or different relief as to

this Court may seem just and equitable in the prem-

ises.
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MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Socilitors and Attorneys for said defend-

ants cross complainants, John H. Haggett,

Charles W. Mead, William Otterstrom,

Angus MacDonald, John T. Moan, Joseph

D. Hadley, Henry C. Ott, Fred L. Free-

bing, William Cain, R. T. Aldrich, and

O. V. Hickman.

A. C. WOODCOCK,

E. L. C. FARRIN,

DAN R. MURPHY,

Solicitors and Attorneys for said interveners

William F. Slaughter and each and all of

the persons \vhose names are specifically

set forth in the above title to this cause, com-
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mencing with and including the said Wil-

-liam F. Slaughter, down to and including

Arthur Persinger, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 24th day of September, 1908.

L. G. ENGLISH,

Solicitors and Attorneys for the said inter-

veners Edward D. Townsend, Louis G.

English, Ralph W. Core and Edgar O.

Holladay.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners John Burbee, Marion Smith, Charles

Burbee, Oscar H. Sherman and Charles

Wiest.

A. W. LAFFERTY,

Solicitors and Attorneys for the said inter-

veners Milo F. Dennis and Leopold H.

Deitz.
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SHEPARD &

BURKHEIMER,

Successors to

SHEPARD & FLETT;

JOHN E. BURKHEIMER,

CHARLES E. SHEPARD,

C. I. LEAVENGOOD,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Frank Terrace and each and all of

the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Frank

Terrace, down to and including John Zoffi,

being all of the persons who, by leave of

court, filed their joint complaint in inter-

vention in this cause on the 2nd ^day of

December, 1908.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Charles J. Vanzile and each and

all of the persons whose names are speci-



8380 O. ^ C. B. R. Co.. et al

fically set forth in the above title to this

-cause, commencing with and including the

said Charles J. Vanzile, down to and includ-

ing E. R. Seeley, being all of the persons

who, by leave of court, filed their joint com-

plaint in intervention in this cause on the

23rd dav of December, 1908.

MOULTON & SCHWARTZ,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

vener Luther E. Trowbridge.

A. C. WOODCOCK,

GEO. W. WRIGHT,

Solicitors and Attornej'^s for the said inter-

veners George W. Wright, William W.
Bailey, Willetta Wright, W. H. Queener,

Eulah Wright and Joseph E. Wright.
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DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Elmer L. Hancock and each and all

of the persons whose names are specifically-

set forth in the above title to this cause,

commencing with and including the said

Elmer L. Hancock, down to and including

Lucius P. Ranous, being all of the persons

who, by leave of court, filed their joint

complaint in intervention in this cause on

the 8th day of February, 1909.
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OGLESBY YOUNG,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Robert Aistrop, Herb Pakner, Clara

L. Palmer, Tina Palmer, P. L. Palmer,

Walter Anderson, Lewis Johanson, Edwin

Rice, W. C. Rhude and Frank A. Durrah.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners B. W. Nunnally, William Weist,

John Weist, Francis Weist, Geo. E. Wal-

ling, W. D. Sappington, Edward E.

Stucker and O. N. Cranor.

G. G. SCHMITT,

GRIDLEY, CULVER

& KIND,

PAUL C. L'AMOREAUX,

Solicitors and Attorneys for the said inter-

veners Paul C. L'Amoreaux, Albert E.

Barkman, Clyde M. Adair, Carrie M.
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Wicker, Julia S. Skilton, Edward H.
White, Olive Maguire, Coleman S. Everett,

Isadore Whiteson, Harry Hamill, John C.

Hamill, Julia R. Fox, Henry W. McFar-
lane, Fred G. Merrill, Edward Robertson
Abbot, Manning D. L'Amoreaux, Agnes
G. Stewart, Ida M. Pahlman and Rose
L'Amoreaux.

B. W. COINER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners John F. Fowler, and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said John
F. Fowler, down to and including Minnette

Johnson, being all of the persons who, by
leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

L. D. MAHONE,

Solicitors and Attorneys for the said inter-

veners L. C. Keylon, E. E. Keylon, C. S.
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Staats, E. J. Staats, Rodney C. White, Ida

A. White, Grant Nixon, Adolphus Gaunt,

and Anton Carlson.

DAY & BREWER,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners R. E. Cameron and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said R. E.

Cameron, down to and including John A.

Miller, being all of the persons who, by

leave of court, filed their joint complaint in

intervention in this cause on the 1st day of

March, 1909.

SETON & STRAHAN,

CLAUDE STRAHAN,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Charles W. Varnum, Elizabeth M.

Edwards, Thomas F. Hartzel, Madge

Bartholomew, Daisy Lebo, Mary E. Black,

Arthur J. Pate, Flora E. King, Howard
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S. Robertson, W. E. Bowdon, Frank B.

Mauzer, F. H. Southerland, M. B. Carpen-

ter, H. E. Gould, J. N. Husted, Magdalene

Haycox, Samuel Haycox, Louise Rommel,

R. W. Edwards, Robert James, Clare M.
James, Albert Trego, Leta G. Trego, Harry
Hurlbut, Hally E. Hurlbut, Charles E.

Pate, Benjamin Bowles, Jesse Bowles,

Peter J. Oleson, Frances R. Hopper, Miller

E. Preston, Willis G. Mudd, A. C. Spencer,

Martin Herbert Kennedy, Dell Dickson,

Chauncey Thomas, Frank B. Manzer and

Adeline James.

LEROY LOMAX,

Of Solicitors and Attorneys for the said

interveners Nicholas Herrman, Robert

Kruse, George W. Sepham, F. E. Gige,

Emma Case, Celia Zaugg, George F.

Brooks, Harriett Poll, Mary S. Blair, Jay

Tice, Frank E. Poll, R. E. Andrews, John

Subert, F. K. Kamp, James McHugh, C.

B. Hurby, J. E. Ketcham, G. A. Hunt-

zicher, August Matz, Maud Stewart, Fred

C. Lundy, Charles F. Barnes, F. A. Hilde-

brand, Henry A. Balles, J. P. Tiffault,

Fred Bustrin, H. M. Bustrin, Bj^ron G.

Hall, William O. Hall, Charles E. Lennan,
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Hortence B. Lennan, P. G. Larson, Wil-

liam Hoeck and Henry Hoeck.

PARIS MARTIN,

JNO. MILLS DAY,

Solicitors and Attorneys for the said inter-

veners Edwin F. Anderson and each and

all of the persons whose names are speci-

fically set forth in the above title to this

cause, commencing with and including the

said Edwin F. Anderson, down to and in-

cluding Montello Gray, being all of the per-

sons who, by leave of court, filed their joint

complaint in intervention in this cause on

the 12th day of May, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Fred J. Gould and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Fred

J. Gould, down to and including E. G. Bent-

ley, being all of the persons who, by leave

of court, filed their joint complaint in inter-

vention in this cause on the 28th day of July,

1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners Abram B. Horner and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-
mencing with and including the said Abram
B. Horner, down to and including William
Thwaites, being all of the persons who, by
leave of court, filed their joint complaint in

intervention in this cause on the 15th day of

December, 1909.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners George B. Bothwell and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-
mencing with and including the said George
B. Bothwell, down to and including Leota
Travers, being all of the persons who, by
leave of court, filed their joint complaint in

intervention in this cause on the 6th day of

October, 1909.
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PETER J. DANHOFF, and

H. M. ESTERLY,

Solicitors and Attorneys for the said inter-

veners, Hervey L. Keyes, Chester H.

T/iornson, Chester H. Thomson, Lyn S.

Carter, Byron D. West, George W. Jack-

son, Laura E. Singer, Alba L. Holmes,

Harold R. Nye, Miles B. Campbell, James

A. Roxburgh, James A. Rosburgh, Walter

J. Hills, Leo A. Caro, Homer F. Van

Drezer, Christopher M. Kelly, Samuel B.

Ardis, Charles H. Winchester, Charles B.

Winchester, Charles J. Kindel, Albert Van-

denberg, Anna H. Tromper, Anna H.

Trompen, John N. Tromper, John N.

Trompen, Joe Van Arondonk, Ira Lubbers,

Reimer Van Soest, E. J. Hyink, Henry

Strakes, Cornelius Schaap, Elbert S.

Schilstra, Henry K. Baer, John De Haan,

William Bommelje, Benjamin Hoffman,

Peter Bogema, John Bosker, Jacob P.

Bosker, Edward C. Smith, John W. Hue-

nink, John H. Huenink, Bertha Moe
Seaver, and Elmer H. Ruslink.

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-
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veners Marvin P. Alford and each and all

of the persons whose names are specifically

set forth in the above title to this cause, com-

mencing with and including the said Marvin

P. Alford, down to and including Donald

C. Barber, being all of the persons who, by-

leave of court, filed their joint complaint in

intervention in this cause on the 14th day

of February, 1910.

H. G. LAKE,

LEWIS C. GARRIGUS,

Solicitors and Attorneys for the said inter-

veners Albert Bozarth and each and all of

the persons whose names are specifically set

forth in the above title to this cause, com-

mencing with and including the said Albert

Bozarth, down to and including Retta E.

Bishard, being all of the persons who, by

leave of court, filed their joint complaint

in intervention in this cause on the 15th day

of March, 1910.
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Due service of these, the foregoing and following

Assignments of Error is admited this 29th day of Au-

gust, 1913.

MILLER, KING, LANE and

TRAFFORD,

DOLPH, MALLORY , SI-

MON and GEARIN,

JOHN M. GEARIN,

Attys. and Counsellors for Union Trust

Company.

Service of these, the foregoing and following Assign-

ments of Error is hereby acknowledged, this 29th day of

August, 1913.

PETER F. DUNNE, WM. D.

FENTON, and JAMES E.

FENTON,

Attorneys for Oregon and California Rail-

road Company, Southern Pacific Com-

pany, Stephen T. Gage, individually and

as Trustee.

Service of these, the foregoing and following Assign-

ments of Error is hereby acknowledged, August 29,

1913.

A. W. LAFFERTY,
Solicitor for Cross-Complainants and In-

terveners.
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Service of the foregoing Assignment of Errors is

admitted this 29th day of August, 1913.

J. C. M'REYNOLDS,
Attorney General.

B. D. TOWNSEND,
Spl. Asst, to Atty. General.

By GLEN E. HUSTED,
Spl. Asst. to Atty. General.

CLARENCE L. REAMES,
United States Attorney

By ROBERT R. RANKIN,
Assistant United States Attorney.

(Endorsed) Filed August 29, 1913, A. M. Cannon,

Clerk United States District Court.
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