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CONSTITUTION OF NORTH DAKOTA.

SEC. 101.  When a judgment or decree is reversed or confirmed by the Supreme
Court, every point fairly arising upon the record of the case shall be considered and
decided, and the reasons therefor shall be concisely stated in writing, signed by the
judges concurring, filed in the office of the Clerk of the Supreme Court and preserved
with a record of the case. Any judge dissenting therefrom, may give the reason of
his dissent in writing over his signature.

SEC. 102. It shall be the duty of the court to prepare a syllabus of the points
adjudicated in each case, which shall be«concurred in by a majority of the judges
thereof, and it shall be prefixed to the published reports of the case.
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CASES

ARGUED AND DETERMINED

IN THE

SUPREME GOURT OF NORTH DAROTA

HucH DonEerTY ws. THE CounNTyY OF RaNsowm.

Opinion filed March 15th, 1895.

Delegation of Legislative Power—When Void.

Chapter 55, Laws 1890, which delegates to boards of county commissioners
the power to fix salaries of state’s attorneys, is in contravention of section 173
of the constitution of North Dakota, which requires the legislative assembly *“to
prescribe the duties and compensation of all county, township, and district
officers,’’ and is therefore void.
Constitution Did Not Repeal Existing Statutes.

The adoption of the foregoing provision in the constitution did not in itself
repeal the pre-existing statute, valid when enacted, and which gave to boards
of county commissioners power to fix the salaries of state’s attorneys, and such
boards may continue to exercise such power until the legislative assembly
prescribes such compensation by statute as required by the constitutional
provision.

Appeal from District Court, Ransom County; Lauder, ].

From an order of the board of commissioners of Ransom
County, disallowing his claim for salary of state’s attorncy, Hugh
Doherty appealed to the District Court. The appeal having
been dismissed, appellant appeals.

Affirmed.

Hugh Dokerty, for appellant.
Goodwin & Van Pelt, for respondent.

N. D. R.—1
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BarTHOLOMEW, J. The controversy in this case arises out of
the following facts: The plaintiff was the duly elected and
qualified state’s attorney in the defendant county, and entered
upon the duties of his office, January 3, 1893. Prior to that time,
and prior to the time that North Dakota became a state, the
board of county commissioners of said county, acting under the
provisions of § 431, Comp. Laws, fixed the salary of the district
attorney for that county at $800 per annum. Section 173 of the
state constitution, subsequently adopted, contains the following:
“The legislative assembly shall provide by law for such other
county, township and district officers as may be dcemed neces-
sary, and shall prescribe the duties and compensation of all
county, township and district officers.” Subsequently the legis-
lative assembly passed an act known as Ch. 55, Laws 1890, the
first section of which reads as follows: “The board of county
commissioners, at their quarterly meeting in the month of July, or
at some special meeting during said month next prior to each
and every general election, shall fix the amount of salary which
shall be received by ewery county officer for the ensuing term,
whose salary is fixed by the board of county commissioners, and
is entitled by law to receive a salary, payable out of the county
treasury. And the salary so fixed shall not be increased or
diminished during said term of office. This section shall not
apply to any county wherein the salaries of its officers have been
provided and fixed by law.” Under this statute the board of
supervisors of said defendant county in July, 1892, fixed the
salary of state’s attorney at $500 per annum. At the end of his
first quarter yecar’s service as state’s attorney, plaintiff presented
his bill for salary to the county commissioners, at the rate of $800
per year. This the board refused to allow, but did allow the
claim at the rate of $500 per year. From this action plaintiff
appealed to the District Court, where his appeal was dismissed,
and from such judgment of dismissal he appeals to this court.
He bases his claim for the larger salary upon the ground that the
section of the constitution heretofore quoted devolved upon the
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legislature the duty of fixing the salary of state’s attorney, and
prohibited the legislature from delegating that power to the
board of county commissioners, and that consequently Ch. ss,
Laws 1890, is unconstitutional and void; and that, as the legisla-
ture never has fixed the salary of state’s attorney, the salary pre-
vailing at the time of the adoption of the constitution must
remain as the salary of that office until changed by the legislature.
The respondent contends that said chapter 55 is in all respects a
valid enactment, and that the constitutional provision already
quoted is but a grant of power to the legislature, and the .grant of
a power which the legislative branch of the government would
have possessed, and does possess, without the constitutional
grant; but that the right of the legislature to delegate to munici-
palities the power to fix the compensation of local municipal
officers has been so often asserted by the courts that it no longer
remains an open question. It is no doubt true that the legislative
branch of government possesses the power to prescribe the com-
pensation of municipal officers without any constitutional grant
of such power, and it is equally true that the power thus
possessed can, in the absence of all inhibition, be delegated to
the municipalities created by legislative authority. Cooley,
Const. Lim. (sth Ed.) 228 ¢ seq.; 2 Am. and Eng. Enc. Law, p.
699, and notes; Ryan v. Outagamie Co., 80 Wis. 336, 50 N. W. 340.
But we are constrained to view our constitutional provision, not
as a grant of power, but as a limitation upon power. As we have
said, no grant of power was required. If that were the purpose,
the language was superfluous. The words used are not the words
usually employed to confer power. For that purpose the consti-
tutions generally, if not universally, use the word “may.” Here
the mandatory word “shall” is used. The connection is also
suggestive. The constitution says: “The lcgislative assembly
* * % chall prescribe the duties and compensation of all
county, township and district officers.” It will not be contended
for a moment that under this language the legislature could
delegate to a board of county commissioners the power to
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prescribe the duties of a state’s attorney, and yet the words are
so connected that they will not admit of a construction that
places the legislature in one relation to the duties of county
officers and another relation to their compensation. One phrase
covers both, and one intention covers both, unless the constitu-
tional convention was guilty of juggling with words. The pro-
priety of having duty and compensation prescribed by one and
the same authority is too evident to require mention. In
Dougherty v. Austin, 94 Cal. 601, 28 Pac. 834, and 29 Pac. 1092, the
court had under consideration the corresponding provision in the
California constitution. That provision is perhaps somewhat clearer
as to the intention of the constitutional convention than ours. It
provides that the legislature “shall regulate the compensation of
all such officers in proportion to their duties and for that purpose
may cléssify the counties by population.” There the legislature
is required to regulate compensation in proportion to duty. Here
it is required to prescribe the duties and the compensation
clearly, with the thought that the latter would be commensurate
with the former. We think the two provisions should receive
the same construction. The California court held that a statute
delegating to the board of county commissioners power to
increase the pay of a county officer under certain circum-
stances was void, being in contravention of their constitutional
provision, and the dissent of Judges McFarland and Patterson
was as to the effect of the statute. The judges were unanimous,
as we gather, in holding that the legislature could not delegate
the power to fix compensation, and this holding was affirmed in
People v. Jolnson, (Cal.) 31 Pac. 611. Under these authorities, as
well as under the wording of our constitution, we hold that Ch.
55, Laws 1890, which empowered boards of county commis-
sioners to fix the salaries of state’s attorneys, was a violation of
section 173 of our constitution, and void. ‘

But there is yet another point in the case. The respondent
contends that, if said chapter 55 be unconstitutional, the law
existing prior to statchood, which empowered county commis-
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sioners to fix the compensation of state's attorneys, remains in
force until such time as the legislature shall act under the consti-
tutional provision, and fix such compensation by legislative
enactment; that section 2 of the schedule of the constitution,
which says “all laws now in force in the Territory of Dakota,
which are not repugnant to this constitution, shall remain in
force until they expire by their own limitations or be altered or
repealed,” continued the prior law (the validity of which is not
questioned) in force; that the limitation contained in section 173
of the constitution was prospective only; that while the legisla-
ture could not thereafter delegate to boards of county commis-
sioners the power to fix compensation, yet the limitation,
standing alone, was powerless to repeal an existing power legally
resting with such board. And the further point is urged that, if
the constitutional limitation repealed the former law, then the
office of state’s attorney was left without any salary attached
whatever, and in either view the action of the trial court must be
affirmed. To this contention the appellant responds that the
prior law which empowered the board of county commissioners
to fix the salary of state’s attorney was repugnant to the consti-
tutional limitation which required the legislature to fix such
compensation, and was, by the adoption of the constitution, to
that extent repealed, and that thereafter boards of county
commissioners could not act under the former law, but that any
legal action already taken would stand and govern the question
of compensation until such time as the legislature acted under the
provision of the constitution, and, the board having already
fixed the salary at $300 per annum, he is entitled to receive that
sum. The decisions are not entirely uniform, but, under the
decided preponderance of authority as well as upon principle, we
are of opinion that appellant’s contention cannot be sustained.
Legislative power is plenary. Our constitutional provision under
discussion is, as we have said, a limitation upon that power. A
constitutional limitation from its very nature is, and must be,
prospective, and not retroactive. It does not render unlawful
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that which had theretofore been lawfully done, and whether or
not it repecals a former valid statute that could not be subse-
quently enacted, where such repecal results by implication,
depends largely upon whether or not it furnishes any instrumen-
tality to replace the former law. If it simply provides for sub-
sequent legislation which shall, when enacted, furmish the instru-
mentality to replace the former law, then such preceding law is
not repealed until the subsequent legislation is enacted. In State
v. Swan, 1 N.D. 5, 44 N. W. 492, we held that the prohibition
article in our constitution which prohibited the sale of intoxicat-
ing liquors within the state, but fixed no provisions or penalties
by which the prohibition could be enforced, and declared that *“the
legislative assembly shall by law prescribe regulations for the
enforcement of the provisions of this article, and shall thereby
provide suitable penalties for the violation thereof,” did not of
itself repeal the pre-existing license law, and that a party who
sold intoxicating liquor in the state without a license, after the
adoption of the constitution, but before the legislature had taken
any. action as required by the prohibition article, might be
punished under the pre-existing license law. That holding neces-
sarily covered the proposition that during such interval a license
to sell intoxicating liquor might be issued under the former law.
We held that the existing law was not repealed by the adoption of
the prohibition article, and not being repealed, it remained in
force for all purposes. The principles there announced and the
authorities cited fully cover this case. In Cutting v. Taylor,
(S. D.) 51 N. W. 949, the learned court uses this language: “All
legislation under the constitution must be tested by its provision,
but a law valid when passed, and regularly enacted as there
required, is not necessarily abrogated or repealed by a subsequent
constitutional provision requiring the pursuance of other or
different methods or forms of legislation than those which were
adequate when such law was passed, as that would be to make
such constitutional requirement retroactive.” People v. County
Com'rs of Grand Co., 6 Colo. 202, was a case where, upon the

——
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point under discussion, the court, upon a rehearing, reversed its
former decision, and in the opinion the following language is
used: “The law of the case is in favor of the constitutionality of
the statute. Similar provisions had, long prior to the adoption of
our constitution, existed in the constitutions of many of the states,
and had been construed as wholly prospective, and as only
intended to affect future legislation. At first this doctrine met
with opposition, as being unsound in principle, and it was
announced by divided courts, but later it received a unanimity of
opinion, which gave to it the force of a settled rule of construc-
tion. It was held that they were not intended to annul or affect
existing laws of the character prohibited. The clause continuing
in force laws not inconsistent with the constitution was held not
to abrogate laws which, if subsequently enacted, would be clearly
inconsistent and unconstitutional.” See, also, People v. District
Court of Pilkin Co., 11 Colo. 147, 17 Pac. 298; Williams v. Mayor,
etc.,, 2 Mich. s60; Goldman v. Clark, 1 Nev. 610; Lekigh Iron Co.
v. Upper Macumgie Tp., 81 Pa. St. 482; Indiana Co. v. Agricultural
Soc., 85 Pa. St. 357; People v. Bradley, 60 111. 390; State v. Trustees
of Union Tp., 8 Ohio St. 394; Allbyer v. State, 10 Ohio St. 589;
State v. Barbee, 3 Ind. 258; State v. Macon County Court, 41 Mo.
453. We hold that our constitutional provision which required
the legislature to prescribe the compensation of state’s attorneys
did not in itself repeal the pre-existing law which gave that
authority to boards of county commissioners, and that such
boards may continue to exercise such power until the legislature
by law fixes such compensation. It is true that in the resolution
adopted by the board of commissioners of the respondent county
in July, 1892, wherein they fixed the salary of state’s attorney at
8500 per annum, the board bases its right so to do upon Ch. 55,
Laws 1890, but the fact that they mistook the source of their
authority will not affect their action so long as their authority in
fact existed.

The judgment of the District Court is affirmed. All concur.
(63 N. W. Rep. 148.)
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Homer E. SARGENT ws. CHARLES F. KINDRED.

Opinion filed March 18th, 1895.

Removal of Causes—When Right Waived.

Where a request was filed under the provisions of the enabling act, under
which North Dakota became a state, for the transfer of a case pending when
the statehood was acquired from the state to the Federal Court, and which case
was so transferable under the provisions of the act, provided the request was
made at the proper time, but when the record of the state court showed that,
on two different occasions after statehood, the party filing the request had
submitted matters for the decision of the state court, and such matters had been
decided by the state court prior to the time of filing such request, and when the
state court denied such request, 4e/d, that filing the request did not, under the
circumstances, oust the state court of jurisdiction, or deprive it of the power to
proceed to hearing and judgment in the case.

Per CorLIss and BARTHOLOMEW, J’s.

Mistake—When it Will Avail to Vacate Judgment.

To warrant a court in setting aside a judgment under the provisions of § 4939,
Comp. Laws, on the ground of mistake, such mistake must consist in something
having been done in the case, either by the court or the party, that was
not intended to be done.
Per BARTHOLOMEW, ]J.
Moving Papers Must Cover Terms of Statute.

Upon an application to the court to set aside a judgment for any of the
causes specified in said section, the record upon which the application is heard
must present facts which bring the case within the terms of the statute, or the
application must be denied.

Per BaRTHOLOMEW, J.

Affidavit of Merits on Motion to Vacate Default.

On motion by defendant to be relieved from a judgment entered against him
because of his default, he must present an affidavit of merits as well as a verified
answer, or his motion must be denied.

Per Coruiss, J.

Appeal from District Court, Cass County; McConnell, ].

Action by Homer E. Sargent against Charles F. Kindred.
From orders setting aside a judgment for plaintiff, and refusing,
in a supplemental proceeding, to vacate said order, plaintiff
appeals.

Reversed.

Ball & Watson, for appellant.

~
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The defendant did not apply for relief from the judgment
entered against him, within a year after he had knowledge of the
judgment. Section 4939, Comp. Laws. Service of notice of
judgment upon the attorney who had appeared in the cause was
sufficient. Memviam v. Gordon, 22 N. W. Rep. 563; Bell v. Lumber
Co., 32 N. W. Rep. 561.  And is notice to the party. Schobacher
v. Ins. Co., 17 N. W. Rep. 96g; Robbins v. Kuntz, 44 Wis. 558,
Knox v. Clifford, 41 Wis. 458; § 5336, Comp. Laws; Yorke v.
Yorke, 3 N. D. 343; Flanders v. Sherman, 18 Wis. 575, 592.

Under the Wisconsin statute identical with our own, it is held
that the court cannot grant relief from a default after a year from
the time when defendant had notice, although he applied for
relief within the year. McKnight v. Livingston, 1 N. W. Rep. 14;
Knox v. Clifford, 41 Wis. 458; Whitney v. Karner, 44 Wis. 563;
Flanders v. Sherman, 18 Wis. 593. Defendant is barred from
relief by his own laches. Cutler v. Button, 53 N. W. Rep. 563;
Altman v. Gabriel, 9 N. W. Rep. 633; Grok v. Bassett, 7 Minn. 259;
Gertsh v. fohnson, 5 Minn. 12; Robbins v. Kuntz, 44 Wis. §58;
McMurran v. Meek, 49 N. W. Rep. 983.  And laches will defeat
the vacation of judgment, even within the time provided by
statute. Jonct v. Mortimer, 29 La. Ann. 206; Birch v. Frantz, 77
Ind. 199; Williams v. Williams, 70 N. C. 665; Bradford v. Coit, 77
N. C. 72; Calhoun v. Millard, 121 N. Y. 69. And especially where
the adversary has been prejudiced by the delay. Wheeler v.
Monahan, 23 N. W. Rep. 109. The defendant submitted himself
to the jurisdiction of the state court, and the petition for removal
to the Federal Court did not destroy jurisdiction of the state
court. Wing v. C. & N. W. Ry. Co., 1 S. D. 455.

Davis, Kellogg & Severance, for respondent.

The statute authorizing the relief from a judgment entered
through mistake or inadvertance within one year after notice
thereof, is equivalent to providing that this relief may be granted
within one year after actual knowledge of the judgment. Pier v.
Millard, 63 Wis. 33; Bever v. Beardmore, 40 Ohio St. 70; Wiclan
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v. Shilloch, 23 Minn. 227; Washburn v. Sharpe, 16 Minn. 53; 1
Black on Judgments, 387; Freeman on Judgments, § 105. There
are many purposes for which the implied authority of the
attorney for a prevailing party is held to continue beyond the
entry of the judgment. Not so, however, as to the attorney for
the defeated party. Service of papers on the former attorney of
the defeated party after judgment, is entirely ineffectual to bind
the defendant. Berthold v. Fox, 21 Minn. s51; Kronsnable v.
Knoblauch, 21 Minn. 57, Sheldon v. Risedorph, 23 Minn. 518;
Clark v. McGregor, 21 N. W. Rep. 866; Hooker v. 1illage,
43 N. W. Rep. 741; Hillcgrass v. Bender, 78 Ind. 228; Cruik-
shank v. Goodwin, 66 Hun. 626, 20 N. Y. Supp. 577; Person v.
Leather, 7 So. Rep. 391; Grames v. Hawley, 50 Fed. Rep.
319; Kamm v. Stack, 1 Saw. s547; Jackson v. Bartlett, 8 Johns.
367; McLaren v. Charrier, 5 Paige Ch. 534; Weeks on Attorneys,
238, 239, 248. Where a petition for removal in proper form is
made by the filing of a petition, the state court loses jurisdiction
and cannot proceed furtherin the case until the Federal Court shall
have held the removal improper. Miller v. Sunde, 1 N. D. 1, (44 N.
W. Rep. 301.) The judgment having been entered without
jurisdiction, the statutory limitation does not apply to a motion
for its vacation. Zn re Tilden, 98 N. Y. 444; Hurlburt v. Coman,
43 Hun. 586; Wharton v. Harlan 66 Cal. 422; Cowles v. Hayes, 69
N. C. 410; In re Underlulls’ Estate, 9 N. Y. Supp. 457; Hansen v.
Hansen, 12 Pac. Rep. 736; Fetkert v. Wilson, 37 N. W. Rep. 58s.

BarTHOLOMEW, J. There are two appeals submitted in this
case. The first is from an order setting aside a judgment in
plaintiff’s favor, and the second is from an order refusing, upon a
supplemental showing, to vacate the first order. These orders in
turn involve two cases between the same parties which were in the
same condition, and by stipulation the appcals in one case shall
be held to cover both. We shall speak of but one case in this
opinion.

In the order setting aside the judgment it is recited, inter alia,
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that “at the time of the trial of said action the same had been
removed to the Circuit Court of the United States, and this court
had no jurisdiction to try and determine the same.” This point
is urged in this court. The above recital seems to contradict the
record. The record shows that a request was filed by the defen-
dant, under the provisions of the enabling act, under which this
state was admitted into the Union, for such a transfer of the case,
and that the request was denied. Furthermore, no such claim is
made in the application to set aside the judgment, and it is not
clear that point is in the case. But in no event is it well taken.
The action was commenced in 1887, in the District Court of Cass
County, in the late Territory of Dakota. There was diverse citi-
zenship, the defendant not being a resident of such territory, and
had North Dakota been a state at that time the action could have
properly been transferred to the United States Circuit Court.
Under the terms of the enabling act, after. North Dakota became
a state, cases in that condition might, upon request filed, be
transferred to the proper Federal Circuit Court. But it has fre-
quently been held, under such circumstances, that any action in the
case after statehood by which a party submits himself to the
jurisdiction of the state court, and the state court acts thereon,
precludes such party from subsequently removing the case to the
Federal Court. Gull River Lumber Co. v. School District No. 39,
1 N. D. 408, 48 N. W. 340; Wing v. Railroad Co., (S.D.) 47 N.
W. 530; Ames v. Railroad Co., 4 Dill. 257, Fed. Cas. No. 324;
Gaffney v. Gillette, 4 Dill. 264, Fed. Cas. No. 5,168; Carr v. Fife,
44 Yed. 713; Murray v. Mining Co., 45 Fed. 387. The state court,
as the successor of the territorial court, acquired jurisdiction of
this case in November 1889, subject to be divested as in the
enabling act specified. In June, 1890, the defendant moved upon
affidavits for a continuance of the case, and such motion was
granted. At the December term, 1890, this was repeated, and
the motion denied. Thereupon the request to transfer to the
Federal Circuit Court was filed and denied. If the right to the
transfer depended upon the decision of any question of fact, such
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as the question of diverse citizenship or the like, the filing of the
application at once divested the state court of all jurisdiction to
determine that question, and consequently of all jurisdiction of
the case. Miller v. Sunde, 1 N. D. 1, 44 N. W. 301, and case there
cited. But the court was bound to take notice of its own records,
and those records showed conclusively that the defendant had
waived his right to have the case transferred. It was as if a
party should file a petition for removal on the ground of diverse
citizenship and at the same time admit upon the record that no
diverse citizenship existed. With the admission of .the nonexist-
ence of the only fact that could give the IFederal Court jurisdiction
standing upon the record, the state court could not be ousted of
jurisdiction, as jurisdiction must rest somewhere. The order
setting aside the judgment cannot be sustained upon the ground
that the case had been transferred to the Federal Court.

The application to sct aside the judgment was brought under
§ 4939, Comp. Laws, in which it is provided that the court “may
also in its discretion and upon such terms as may be just at any
time within one year after notice thereof, relieve a party from a
judgment, order or other proceeding taken against him through
his mistake, inadvertence, surprise or excusable neglect,” etc. As
has been stated, the action was commenced in 1887, in the District
Court for Cass County, in which two regular terms of court were
held each year. The case was continued from term to term,
always, as the record shows, at the request of the defendant,
except in one instance. Plaintiff claimed in his complaint about
$11,000, and defendant set up a counterclaim amounting to about
$30,000. The amounts involved were such that the case was not
likely to be forgotten or neglected. The interests of the defend-
ant were in the hands of one of the most experienced and careful
attorneys at this bar. At the June, 1890, term of the court, the
case was continued, on defendant’s motion, based upon affidavits
showing the absence of a material witness, the court then stating
that the case should stand for trial at the December term, and no
further continuance would be granted, except for extraordinary
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cause. When the case was reached for trial on December 6, 1890,
the attorney for the defendant moved for a further continuance,
and, we gather from the record, based his motion upon an
affidavit of the defendant. The nature of that affidavit is not
disclosed, but no claim whatever is made that‘ it was based upon
the sickness of defendant’s son hereinafter mentioned. The
application was denied. Immediately following this the request
for the transfer was made and denied, thereupon the attorney for
the defendant announced that he was under instructions from his
client to first apply for another continuance, and, failing in that,
to apply for the removal of the case, and pay no further attention
to the case in that court, and then left the court room. The case
having been called for trial, the attorney for the plaintiff then
waived a jury, and introduced his proofs to the court, and the
court at once entered an order for judgment, and the record
recites that there was no appearance for defendant.

No further action scems to have been taken in the case until
about November 1, 1891, when plaintiff caused a transcript of the
case to be filed in the proper Federal Court, and at once moved
to remand. The same attorney who had represented the defend-
ant in the state court appeared for him in the Federal Court, and
opposed the motion to remand. The motion was not finally
decided until March 2, 1892, (49 Fed. 48s,) when the case was
remanded. About that time counsel for plaintiff for the first time
discovered that no formal judgment had ever been entered on the
order for judgment made December 6, 18go. Thereupon he pro-
cured an order for the entry of judgment aunc pro tunc as of
December, 6, 1890, and such judgment was entered March 15,
1892, and on the following day notice thereof,and of the taxation
of costs, was served upon the defendant’s attorney. On October
16, 1893, the defendant applied to the court to have such judg-
ment set aside and vacated. The application was by sworn
petition, wherein defendant declares he has a good defense as
shown by his answer, that he is a resident of the State of Penn-
sylvania, and then proceeds: “That on or about the 6th day of
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November, 1890, Charles G. Kindred the son of your petitioner,
was taken suddenly and scriously ill with typhoid fever, and was
confined to his bed by said illness until said illness was terminated
by his death, which event took place on December 8, 1890, two
days subsequent to the day fixed for the trial of the above cause.
That during the illness of his son your petitioner was unable to
leave his bedside for any length of time, and was unable and
totally unfit, mentally and physically, to attend to any business
whatsoever. That your petitioner, believing his son would not be
well enough to permit him to be present on the day fixed for
the hearing of said cause, and that he would not be able to
subpceena his witnesses and prepare himself in time for the trial of
said cause, mailed a letter to his counsel at Fargo, stating his
inability to be present, and the reasons therefor, and, not hear-
ing from them, presumed the hearing thereof had been postponed.
That your petitioner was not aware of the fact that said hearing
had taken place during his enforced abscnce, or that judgment
had been entered against him, until about December 1, 1892,
when he immediately sent his attorney from Philadelphia to
ascertain the reason why judgment had been entered against him
during his unavoidable and excusable absence, to effect an amica-
ble adjustment of the matter, and have said judgment removed.
That negotiations looking to an amicable settlement were entered
into between the plaintiff and your petitioner, through their
respective counsel, and remained pending for a long time, but
finally terminated without any satisfactory arrangement for settle-
ment being made between them. That since said negotiations
were discontinued the plaintiff has obtained a certified copy of
the record of said judgment, and has brought suit thercon in the
Circuit Court of the United States for the eastern district of
Pennsylvania, for the purpose of enforcing the payment of said
judgment in the City and County of Philadelphia, the present
residence of your petitioner, which suit is now pending and
undetermined. That although the hearing in this cause was fixed
for December 6, 1890, your petitioner had a right to, and did,
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presume that no judgment would be entered without notice, and
without giving him an opportunity to present his defense; and
the entering of said judgment nunc pro tunc on March 15, 1892,
after a lapse of very nearly a year and a half from the time of
hearing, without notice of any kind or character being given to
him, either that said judgment would be or had been entered
against him, tended to mislead and deceive him, and did mislead
and deceive him, and deprived him of the opportunity of oppos-
ing the entering of said judgment, or, when entered, of appealing
to the discretion of your honorable court, under the circumstances
of the case, to open said judgment and permit him to present his
defense. Your petitioner avers that he will be able, if granted the
opportunity by your honorable court, to fully establish by com-
petent testimony the facts set forth in his answer; and he further
avers that except for the long and fatal illness of his son he
would have presented himself with his witnesses before your
honorable court on December 6, 1890, the last date fixed for the
hearing of said cause, fully prepared to sustain all the allegations
contained in his answer in the said cause; and he respectfully
submits that said answer sets up a full, complete, and conclusive
defense to the whole of the plaintiff’s claim.” We have set out
in full all material averments in said application. It was sup-
ported and opposed by affidavits. The order of the court setting
aside the judgment, after reciting the record upon which the
application was heard, and that the court was without jurisdic-
tion at the time the order for judgment was entered, as herein-
before noticed, proceeds: “And it further appearing that the
said defendant had no notice or knowledge of said judgment
herein entered until on or about the 1st day of December, 1892,
and that the answer of said defendant states a good defense upon
the merits of said action, and that the defendant was surprised
and misled by the entry of said judgmemt on the 15th day of
March, 1892, said cause having been tried in the December, 1890,
term of said court, and the court having heard the arguments of
counsel herein,” etc. We quote this to show the precise ground
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upon which the court based the relief that it gave, and that such
court did not find as a matter of fact that defendant’s failure to
appear and contest the case in December, 18go, was due to the
sickness of his son, or that there was any mistake, inadvertence,
surprise, or excusable neglect upon the part of the defendant in
the conduct of said cause at, or prior to, the time of the entry of
the order for judgment. But the fact that the trial court may
have based the relief granted upon improper grounds would not
warrant areversal, provided, upon the whole record, the defendant
was entitled to the relief which he received; and we shall there-
fore review the application briefly.

We first notice the allegations pertaining to the sickness of
defendant’s son. The facts as stated are no doubt true, and had
these facts been brought to the attention of the court in any
proper manner on December 6, 1890, the cause would certainly
have been continued. But did the sickness of the defendant’s
son in any manner influence him in his conduct of the case? It
is true that the petition states that but for such sickness defend-
ant would have been present with his witnesses on I.)ecember 6.
1890. But this petition was verified three years later. In the
interim many facts would escape the memory. The recollection
of the mclancholy facts of the sickness and death of a son would
remain vivid with the defendant while contemporaneous facts
would be forgotten. There are certain undisputed facts in this
case, of a character so easily disputed, if not true, that, in the
absence of all contradictions, we must regard them as true, which
make it certain that the conduct of the case was not influenced by
the sickness of defendant’s son.  When the case was reached for
trial, the attorney for defendant moved on affidavit of defendant
and upon undisclosed grounds for further continuance, which
being denied, he filed a request for a transfer to the Federal
Court, and when that was denied he stated in open court that he
was instructed by his client to take the course he had taken and
then give the case no further attention in that court. This shows
conclusively that defendant had determined, for reasons irrespec-
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tive of the sickness of his son, not to be present at the December,
1890, term when said case was set for trial; and,as we have stated,
. these facts are not questioned by affidavit, nor was any attempt
made to avoid their force in argument. We cannot, therefore,
nor could the trial court, properly consider the fact of the sick-
ness of defendant’s son, as that fact had no bearing upon the
conduct of the case. We are left with this state of facts: The
case is standing on call for trial. The attorney for the defendant
leaves the court room, with the statement that he is instructed to
pay no further attention to the case in that court. Thereupon
plaintiff proceeds with his proofs and obtains an order for
judgment. Fifteen months thereafter he has judgment entered
nunc pro tunc, and at once serves notice of the entry of judgment
and of the retaxation of costs upon defendant’s attorney. More
than a year and a half thereafter, an application'is made to set
the judgment aside on the ground of mistake, inadvertence,
surprise, or excusable neglect, with an allegation that no actual
notice of the judgment was had until about ten months before
the making the application. It is urged upon us that the applica-
tion was not within the statutory limitation; that notice of the
entry of judgment to the attorney was notice to the defendant, and
more than a year had expired after notice before application for
relief was made; and that in any event, the lapse of ten months
after notice was brought to defendant personally, and before
application, was, under the circumstances of this case, such laches
on the part of defendant that he ought not to be relieved. I find
it unnecessary to discuss these interesting questions, as I do not
think the facts entitle defendant to any relief. There was no
claim of any mistake of fact, or that anything was done, either by
the defendant or the court, that was not intended to be done; and
it is only in such cases that relief can be granted on the ground
of mistake. 1 Black, Judgm. § 335, and cases cited. There was
no inadvertance. The course the defendant pursued he pursued
advisedly. There was no neglect. Defendant did all that he

N. D. R.—2
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intended to do. Where a case is on call for trial and the defend-
ant voluntarily withdraws, he cannot afterwards be heard to say
that the judgment was a surprise to him. True, he says that, .
because judgment was not entered at the time fixed for hearing,
therefore he had a right to presume, and did presume, that no
judgment would be entered against him without notice, and that
the entry of the judgment nunc pro tunc without notice misled
and deceived him, and deprived him of the right to oppose the
entry of judgment. But the entry of judgment after the order of
December 6, 189o,—and the lower court seems to have found such
to be the fact,—was a duty that devolved upon the clerk. Gould v.
Elevator Co., 3 N. D. 102, 54 N. W. 316. No further action of the
court would have been required but for the failure of the
clerk to perform that duty. It was too late to urge anything
against the entry of judgment. The order for that had already
been made. The only matter that subsequently came before
the court was the propriety of directing that judgment to be
entered nunc pro tunc, and the order in that respect is not assailed.
There is nothing in that connection entitling defendant to any
relief. To us it seems too clear for argument that defendant
voluntarily abandoned his case in the state court because he
believed that jurisdiction had been transferred to the Federal
Court. Then, instead of taking the proper steps to give himself
a standing in that court, he waited until the other party, in order
to clear the record of all doubt, and nearly a year thereafter, took
a transcript into the Federal Court, and moved to remand the
case. That motion the defendant vigorously opposed, but it was
ruled against him. He now seeks by this application to be
relieved from the consequences of his own deliberate and volun-
tary acts. We know of no statute or legal principle that entitles
him to relief, and his application should have been denied; and,
since the order vacating the judgment was wrong, it necessarily
follows that the order refusing to set aside such improper order
was also wrong.
On each appeal the order appealed from is reversed.
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Warwrin, C. J., having been of counsel, did not sit at the hear-
ing of this case, or take any part in the decision.

Corriss, J. 1 am unable to concur in the views of my
associate, but I reach the same conclusion on a different line of
argument. The defendant was, on the motion, asking a favor of
the trial court; but he failed to present any affidavit of merits on
the motion. This would clearly be fatal to his claim for relief,
had there been no verified answer in the case (Gauthier v. Rusicka,
3 N. D. 1,53 N.W.80,) and I do not think that the fact that he had
already served a verified answer excused him from making such
an affidavit. To require it imposes no great burden on a man
who honestly believes that on the whole case he has a meritorious
defense. Such affidavit is short and easily drawn, and its aver-
ments cannot for the purposes of the motion be denied. They
must be taken to be true. Freem. Judgm. § 109; Worth v. Wet-
more, (Iowa,) 54 N. W. 56. If a judgment is not unjust, a court
will never relieve a party from it if the court rendering it had
jurisdiction. When the suitor is forced to ask a favor of the
court, he must make out a strong case of injustice. It is not
sufficient to showsthat his default was taken. It is not even
enough for him to be able to swear to an answer setting forth a
defense. The averments of the answer may all be true, and yet
there may exist facts, to the knowledge of the defendant, which
entirely destroy the force of the defense. He may know of
matters in avoidance of such defense. In such a case he should
not be relieved from the judgment, for the judgment is just.
When he prays for such relief he should satisfy the court by his
oath that such condition does not exist,—that he not only has a
defense, but that he knows of no matter which will render that
defense nugatory. It is for this reason that courts hold that an
affidavit of merits is insufficient which sets forth that the party
has stated “his defense” to his attorney, or “the facts of his
defense,” or “his case.” He must swear that he has stated the
whole case, or “the case,” to his attorney, and that on such dis-
closure of everything that he knows about the case his attorney
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advised him that he has a good and substantial defense on the
merits. Morgan v. McDonald, 70 Cal. 32, 11 Pac. 350; Burnham
v. Smith, 11 Wis. 258; Freem. Judgm. § 108. Had there been no
verified answer, an affidavit setting forth that the defendant had
stated his defense to his attorney, and had been advised by him
that it was meritorious, would have been insufficient. And yet
that is the full scope of the verified answer. It does not
purport to negative the knowledge of the defendant of the exist-
ence of facts in avoidance of the defense. Is there any reason
why a party who is asking for indulgence after an answer is
served should be allowed to obtain relief on terms less strict
than one who is asking for such relief before an answer has been
served? What the court should require in all such cases is the
oath of the party that he has been advised by his counsel that he
has a good and substantial defense on the merits, after full dis-
closure to such counsel of all facts relating to the case of which
the client has knowledge. It may often be true that a client can
truthfully swear to facts which on their face constitute a defense,
knowing all the time that his counsel has advised him that certain
other facts which he has disclosed to his attorney utterly destroy
the defense; or the client may not reveal such facts to his counsel,
and yet he could verify the answer. In Gauthier v. Rusicka, 3
N. D. 1, 53 N. W. 80, we intimated that there was much force in
the position that an affidavit of merits should be required in
addition to the verified answer. There is express authority to
support it. Mowry v. Hill, 11 Wis. 146; Jones v. Russel, 3 How.
Prac. 324; Freem. Judgm. § 108; Burnkam v. Smith, 11 Wis. 269;
1 Black, Judgm. § 347. Says Mr. Black: “But in all cases
where the application is not based upon want of jurisdiction or
irregularity, but upon something presented as an excuse by the
defendant, he must make an affidavit of merits, and nothing else
can take its place or serve its purpose. An answer to the com-
plaint already on file, or which the defendant proposes to file, is
not equivalent to an affidavit of merits, although it discloses a
defense apparently complete and meritorious, and although it is




A}

SARGENT 2. KINDRED., 21

verified.” In Burnham v. Smith the court, speaking of its deci-
sion in Mowry v. Hill, says: “We held in Mowry v. Hill, (decided
at this term) 11 Wis. 152, that an affidavit of merits should be
filed on such application. The practice is salutary, and tends to
prevent litigation for delay merely. We held also that a sworn
answer was not sufficient, because a party may be able to swear to
an answer which alone would show a defense and yet know that
on the trial its effect might be entirely avoided by other facts.
It is upon this reason that the authorities deny that it is sufficient
in an affidavit of merits to state that the party has stated ‘his
defense’ to counsel. If he had stated the whole facts of the case
within his knowledge, then advice might have been entirely
different.” I have been unable to find a single decision holding
that an affidavit of merits is not, in a case like this, indispensable,
in addition to a verified answer. For the reasons that I have

stated, I am in favor of a reversal of the orders appealed from.
(63 N. W. Rep. 151.)
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Iver E. SHELLY ws. MADS MIKKELSON.

Opinion filed April 11th, 1895.

Bond for Deed—Suit Upon Purchase Money Notes after Conveyance of

Land.

Plaintiff sold real estate to the defendant, and received defendant’s two
promissory notes, due, respectively, in one and two years, for the purchase
money. At the same time, plaintiff executed and delivered to defendant a
bond for a deed, binding himself or his assigns to convey the land to the
defendant upon full payment of the purchase money according to the terms of
the notes. The bond was duly recorded. About the time the note last falling
due matured,—no action having been brought on the first note, and time not
being of the essence of the contract,—the plaintiff, without tendering a deed of
conveyance to the defendant, sold and quitclaimed the land to one Percival;
and the latter, prior to the commencement of this action, sold and conveyed the
land to the defendant, who still owned the land at the time of the trial of this
action. Plaintiff, when he quitclaimed to Percival, did not turn over the notes
but retained possession thereof, and brought this action upon said notes. Upon
this state of facts appearing in evidence, the trial court directed a veedict for
the plaintiff for the amount of the notes, with interest. Ae/d error.

Action for Specific Performance.

Held, further, that the action which was tried as an action at law was essen-
tially an action in equity for the specific performance of a contract to convey
land brought by the vendor. In such cases the vendor must either tender a
conveyance before suit, or be in such a position with reference to the land that
he can be compelled by a decree to perform his part of the contract. When
not so compellable, the plaintiff cannot recover.

Note and Bond for Deed One Indivisible Contract.

Held, further, that after both notes had fallen due, neither having been
sued independently, or transferred, the notes and bond for a deed became
essentially one indivisible contract, and must be construed together, as a single
contract embracing mutual and dependent covenants.

Abandonment of Contract Presumed from Transfer of Land.

Held, further, that the defendant has a right to assume, prima facie, and
act on the assumption, that the plaintiff, who transferred the land to a stranger
without tendering a conveyance to the defendant after the debt matured,
intended thereby to abandon the contract on the plaintiff’s part, and turn over
to his grantee all of his rights and obligations growing out of the land contract,
and the trust relation created by it, and that if the defendant then, in good faith,
purchased of the plaintiff’s grantee, and obtained title from him, without any
notice that the plaintiff had reserved the right to recover the purchase money,
the plaintiff could not recover the purchase money from the defendant, even if
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the right to recover the purchase money had in fact been reserved, as between
the plaintiff and his grantee.
Corliss, J., dissenting.

Appeal from District Court, Ramsey County; Morgan, J.

Action by Iver E. Shelley against Mads Mikkelson. Judgment
for plaintiff, and defendant appeals.

Reversed.

M. H. Brennan, for appellant.
Cowan & Denoyer, for respondent.

WaLLin, C. J. The principal facts in this case, appearing of
record, may be condensed as follows: On January 20, 18go, the
plaintiff sold to the defendant certain real estate, which was then
incumbered by a mortgage, and received as consideration for
such land the defendant’s two promissory notes, falling due,
respectively, on December 15, 1890, and December 15, 1891.
The contract of sale was reduced to writing, in the form of a
bond for a deed, which was duly recorded on September 7, 1890,
and was in the following language: Know all men by these
presents that Mads Mikkelson, of De Groat, in the County of
Ramsey and Territory of Dakota, is held and firmly bound unto
I. E. Shelly in the sum of three hundred and four and 38-100
dollars, lawful money of the United States, to be paid unto I. E.
Shelly, his heirs, executors, administrators, or assigns, for which
payment well and truly to be made he binds his heirs, executors,
and administrators firmly by these presents. Whereas, the said
I. E. Shelly has this day bargained and sold unto the said Mads
Mikkelson, his heirs, executors, and assigns, a certain lot or .
parcel of land, situate, lying, and being in the County of Ramsey
and Territory of Dakota, designated and described as follows, to-
wit, the north half of the southeast quarter of southeast quarter
of section eleven, and the northeast quarter of the northeast .
quarter of section fourteen, in township one hundred and fifty-six '
north, of range sixty-five west: Now, therefore, the condition
of this obligation is such that if the said I. E. Shelly, his heirs, ¢ €



24 NORTH DAKOTA REPORTS.

executors, administrators, or assigns, make, execute, and deliver
a good and sufficient warranty deed, with full covenants, except
as to such incumbrances as may arise by virtue of any tax
assessed subsequent to the execution of this instrument, and a
first mcrtgage of 8275 and interest now on the land, and tax of
1889, of the above-described premises, upon being paid the full
sum of three hundred and four and 38-100 dollars, according to
the conditions of the two notes, one for $154.38, due December
15th, 1890, and one note for $150, due December 15th, 1891, both
notes bearing dates the 2oth day of January, 1890, and 10 per
cent. int., or when he has broken 80 acres on the land, and
secured said notes with mortgage on crop for 1891 on said land,
bearing even date herewith, then this obligation to be null and
void, otherwise to remain in full force and virtue. In testimony
whereof, I have hereunto set my hand and seal this 2oth day of
January A. D. 18go. I. E. Shelly. [Seal.]” This action is
upon said promissory notes, and was not instituted until after
both notes had matured, by their terms. The plaintiff prays only
for a money judgment, and does not set out in his complaint any
ground authorizing the intervention of a court of equity.
Defendant, by his answer, admits the execution and delivery of
the notes, and alleges a failure of consideration as a defense. A
copy of said bond for a deed is annexed to and made a part of
the answer, and the answer further alleges “that defendant went
into possession of said land under said arrangement, and broke
and cultivated thereon 80 acres, and improved said land to the
amount of four hundred dollars; that all of said acts were done
prior to the commencement of this action, and prior to March,
1892; that defendant has demanded of plaintiff a full and faithful
performance of the conditions of said bond, and offered to do
what he (defendant) was required to do by the terms thereof,
but that plaintiff has neglected and refused to execute to defend-
ant said warranty deed for said land; that prior to the commence-
ment of this action, and prior to March 1, 1892, the said plaintiff
conveyed and transferred said land, by quitclaim deed, to John
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A. Percival, and that thereafter, and prior to the commencement
of this action, defendant, in order to protect himself, and save to
himself the benefits of his improvements on said land, was
obliged to purchase said land from John A. Percival; the consid-
eration for said notes has wholly failed; that by reason of said
transfer of land to said Percival, and by reason of the fact that
since prior to March 1, 1892, plaintiff has not be able or willing to
comply with the term of said bond, and has made it impossible
for him to comply therewith.” The case was tried before a jury,
and at the close of the testimony the court directed a verdict for
plaintiff, and a verdict was accordingly returned for plaintiff for
the amount of both notes, with interest.

At the trial the following facts were made to appear: Plaintiff
rested his case after putting the notes in evidence, and testifying
that he owned the notes, and they had never been paid. The
bond for a deed was also put in evidence. Defendant testified
that in the year 1890 he entered upon the land under the contract
and broke and backset 80 acres thereof, and raised a crop thereon
in 1891. The plaintiff tendered a deed of warranty to the defend-
ant some time after the breaking was done, in 1890, and offered
to deliver the deed on condition that defendant should execute
a crop mortgage on the crop to be grown in 1891 as security for
the purchase-money notes. Defendant refused to do so, and
plaintiff never delivered a deed to defendant, and neverat any time
tendered defendant a deed after both notes fell due. Defendant
testified that he was at the time of the trial the owner of the land,
and had purchased it, about one year prior to the trial, of one
Percival. He was asked, “How much did you pay for the land?”
Plaintiff, by his counsel, objected to this question on the ground
that it was immaterial. The objection was sustained, and defend-
ant excepted to the ruling. Defendant was asked: “Was there
any other consideration for these notes, besides the land described
in this bond for a deed? A. He says, ‘No.” The consideration
for the purchase of the land was six hundred and forty-four
dollars, and a part of that was the two hundred and seventy-five
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dollars, and he was to get a larger loan on the land, and
through that indemnify himself.” On plaintiff's motion, this
answer was stricken out as unresponsible, and as immaterial and
irrelevant, and defendant excepted to the ruling. Plaintiff was
sworn as a witness for the defendant, and testified, in effect, that
he never tendered a deed of the land to the defendant at any
time after both notes matured. Plaintiff was asked: “Then,
afterwards, without tendering to him any deed, you sold the land
to another person, did you? A. I simply quitclained my inter-
est. Q. You quitclaimed your interest? A. Yes sir. Q. You
made a quitclaim deed? A. Yes, sir. Q. To whom. A. To
John A. Percival.” Plaintiff's counsel, on cross-examination,
asking the following question: “Did you receive any considera-
tion for this quitclaim deed you say you gave to John A. Per-
cival?” Defendant objected upon the ground that the question
was immaterial, and not proper cross-examination. The objection
was sustained, and plaintiff excepted to the ruling. Plaintiff
further testified that he gave the quitclaim to Percival either in
November or December, 1891, or in January 1892; that he had,
prior to the quitclaim, a good title to the land, subject to the
first mortgage referred to in the bond; that the mortgage was
foreclosed, and bought at the sale by one Wilmott, and the title
was afterwards transferred to said Percival. There was no
redemption from the mortgage sale. Plaintiff made the quitclaim
to Percival after the latter acquired the interest obtained by
Wilmott at the foreclosure sale, and some months prior to the
expiration of the period allowed by law for redemption from such
sale. In other words, the year had not run when the quitclaim
was made by the plaintiff to Percival. It does not clearly appear
whether the note last falling due had matured at the time the
quitclaim to Percival was made. Percival executed and delivered
to the defendant a quitclaim deed of the land, bearing date
March 12, 1892, which deed recites on its face that it was given
for a consideration of $600.

As we construe the bond, it gave the defendant an option. He
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could not be compelled to close the transaction before the last
note fell due, 7. e. December 15, 18g1; but defendant might
require the plaintiff to deliver a deed prior thereto on performing
the other conditions of the bond, . e. on breaking 80 acres of the
land in 1890, and by giving a chattel lien on the crop of 1891 to
secure the notes. Defendant in fact broke the 80 acres in 1890,
and thereafter plaintiff tendered him a deed of the land on the
condition that defendant should execute a chattel mortgage
on the crop of 1891, and upon the further consideration
that defendant should execute a real-estate mortgage on
the land to secure the notes. This the defendant refused to
do, except that he did, for reasons not appearing in the record,
make and deliver the required real-estate mortgage. At this
point the defendant refused to give the chattel security, and the
deed was not delivered to him by the plaintiff. The defendant,
in our opinion, was fully justified by the agreement in refusing.
Besides, the plaintiff appears to have exacted from the defendant,
as a condition of delivering the deed, a real-estate mortgage.
This was not a condition in the contract for delivering the deed.
The defendant not having elected to comply with the option
stated in the bond by giving security on the crop of 1891, and
taking a deed at that time, the instrument must be construed
independently of the option feature contained in it. Under the
terms of the agreement, the plaintiff could have instituted an
action upon the note first falling due as soon as it matured, and
without tendering a deed. The covenant to deliver a deed, and
the cevenant to pay the first note, were independent covenants.
McCroskey v. Ladd, g6 Cal. 455, 31 Pac. 558; Beecher v. Conradt,
13 N. Y. 108; Eddy v. Davis, 116 N. Y. 247, 22 N. E. 362. But
this was not true .with respect to the last note, which matured
December 15, 1891. By the terms of the agreement the deed was
to be delivered on payment of this last installment of the pur-
chase money, and when this became due the agreement to pay
the entire purchase money, and to deliver the deed, at once
became mutual and dependent covenants. Bawnk v. Hagner, 1
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Pet. 455; Loud v. Water Co., 153 U. S. 564, 14 Sup. Ct. 928. In
such a case, according to one class of cases, a tender before suit
becomes necessary. Another class of decisions, however, hold—
and we think this is the better rule—that the vendor need not
tender a deed before suit, and if plaintiff is able and willing to
convey, and tenders performance after suit is brought, that this
will answer, and the judgment will provide for the delivery of a
deed concurrently with the payment of the purchase money.
Hogan v. Kyle, 7 Wash. 595, 35 Pac. 399, and authorities above
cited. Where the covenant to pay is independent, an action at
law for the purchase price may be maintained; but, where the time

* for the delivery of the deed has arrived before suit is brought for
the price, we think the only action which, on principle, can be
maintained by the vendor, is one forspecific performance. Thatsuch
an action will lie is elementary. Baumannv. Pinckney, 118 N. Y. 604,
23 N. E. 916; Rock Island Lumber & Manuf'g Co. v. Fairmont Town
Co., (Kan. Sup.) 32 Pac. 1100; 22 Am. & Eng. Enc. Law, 947, and
cases cited in note 7; Comp. Laws, § § 4627-4629, 4635. Under
the weight of authority, after the time fixed for delivering a deed
has arrived a suit for the purchase money is necessary, by an
action in equity. Joknston v. Wadsworth, (Or.) 34 Pac. 13; Hogan
v. Kyle, 7 Wash. 595, 35 Pac. 399; Warv. Vend. p. g61. In Rindge
v. Baker, 57 N. Y. 209, the court says: “It is claimed that the
present action is not an equitable one. The fact that it is brought
for money is not decisive on that point. The real test in such
an action is this: If it be brought for damages for breach
of contract, it is a case at law. If it be brought for money, by
way of a specific performance of a contract, it is a case in equity.
Thus, where a vendor in a contract for the sale of land sues for
the price, his action is equitable.”

Both notes having matured before suit, the notes and bond
must be construed together, and treated as one instrument,
: embracing mutual and dependant covenants, viz. a covenant to
| convey, dependent upon payment, and a covenant to pay, depen-
! dent on conveyance. Hill v. Grigsby, 35 Cal. 656; Undcrwood v.
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Tew, (Wash.) 34 Pac. 1100; Glassell v. Coleman, 94 Cal. 260, 29
Pac. 508; Divine v. Divine, 58 Barb, 264; McCroskey v. Ladd, 96
Cal. 435, 31 Pac. 558. It is true that promissory notes, upon their
face, import a consideration; hence the plaintiff, under a familiar
rule, was enabled to make out a prima facie case by the introduc-
tion of the notes in evidence. Nevertheless, as we have seen, the
vendor’s action was in equity, for the specific performance of the
contract on defendant’s part. The action was not one for damages,
but was brought by the vendor for the stipulated price after the
time of delivering the deed had expired. True, the real character
of the action was not revealed by the complaint, nor by the intro-
duction of the notes in evidence; but when and as soon as it
appeared that the notes were one feature only of the entire
contract for the purchase and sale of land, the essential
nature of the action became at once revealed. From the
first the action was in equity, for the specific performance
of a contract for the purchase and sale of real estate. If
this were an action at law, the plaintiff would necessarily be
cast in his suit, because it appears distinctly that the plaintiff did
not tender a warranty deed after the purchase money became
due. At law, the plaintiff must tender performance on his partf
before an action will lie upon the dependent covenant of the
other party. This rule is strictly enforced in jurisdictions where
the action by a vendor for the purchase money is regarded as an
action at law. Goodwine v. Morey, 111 Ind. 68, 12 N. E. 82;
Undewood v. Tew, (Wash.) 34 Pac. 1100. But, as already stated,
we hold that the better doctrine is that this action is in equity,
and in such actions the question of tender is important only in
its bearing upon the question of costs. It is true that in contracts
of sale, where time is of the essence of the contract, a failure to
tender performance may defeat the action altogether, but other-
wise not. Freeson v. Bissell, 63 N. Y. 168; Bruce v. Tilson, 25 N.
Y. 194; Railway Co. v. Crisolm, (Minn.) 57 N. W. 63; Lewis v.
Prendergast, 39 Minn. 302, 39 N. W. 802; 3 Pom. Eq. Jur. § 1407,
note on page 453; Comp. Laws, § 4628. Under these authorities,
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in a court of equity tender before suit is not vital to a recovery.

The action will lie if the plaintiff is compellable by the decree
to carry out his part of the agreement; but in this case the plain-
tiff was wholly unable to give the defendant title to the land in
question at the time suit was instituted or at the time jhdgment
was rendered. Before instituting the action, plaintiff had parted
with the land, and the defendant, after buying it from plaintiff’s
grantee, had received a deed from such grantee, several months
prior to the bringing of this action.

But it does not necessarily follow from the fact that the plain-
tiff was unable to convey that he must go out of court. If the
defendant, by any voluntary act, has caused the plaintiff’s inability
to convey, the defendant can derive no benefit or advantage from
plaintiff's failure or inability to perform on his part. This rule is
tersely expressed by § 3480, Comp. Laws, as follows: *“If the per-
formance of an obligation be prevented by the creditor the debtor
is entitled to all the benefits which he would have obtained if it
had been performed by both parties.”
therefore, whether the act of the defendant in obtaining a deed of
conveyance of the land in question from the plaintiff’s grantee
(Percival) was of such a nature as to exonerate the plaintiff
from giving the defendant title. In our opinion, this question
must receive an affirmative answer. Turning to the condition

The question is presented,

in the bond, we ascertain that it was expressly stipulated therein
that upon the payment of the purchase money, “if the said I. E.
Shelly, his heirs, executors, administrators, or assigns, make,
execute, and deliver a good and sufficient warranty deed,” etc.,
“then this obligation to be null and void.” The obligation bound
the vendee, therefore, to accept a deed either from the plaintiff
or his “assigns,” as it might happen; in such a contract, the word
“assigns,” must be construed to mean “grantee.” In effect, the
writing made it obligatory upon the defendant, after paying the
price, to receive a deed frfom either the plaintiff or his grantee as
the case might be. The contingency of a transfer of the title by
the vendor before the time of performance arrived had been anti-
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cipated by the parties, and expressly provided for by a stipulation
whereby the vendee agreed to accept a conveyance from the
grantee of the vendor as a full performance of the contracts on
the part of the vendor. This consideration, therefore, is fatal to
any claim which might be put forward on the vendee’s part.that
the transfer to Percival, followed as it was by a conveyance by
the latter to the defendant, was in any sense a breach of the con-
tract to convey title. On the contrary, such conveyance consti-
tuted a full and literal performance of the terms of the contract
to convey the title of the land to the defendant. The defendant
now has the title, and he received it from one of the sources
agreed upon in the writing. Nor does the defendant complain
that his title is imperfect, or different from that which the plain-
tiff bound himself to furnish. In brief, the defendant is entirely
satisfied with his title, and does not ask for any further assurance
of title, either from the plaintiff or from the court.

The bond was recorded, and was clearly entitled to record. It
is an instrument which directly affects the title to real estate, and
which, by a plain inference from its terms, relates to its posses-
sion also. Comp. Laws, § 3268. Furthermore, while there is no
statute providing in terms that the recording of such instruments
shall operate as constructive notice to the public of its contents,
we are of the opinion that it should so be construed. By author-
izing such instruments to be recorded, the legislature must have
intended, we think, to protect the parties thereto, and those
subsequently dealing with the land to which the instruments
relate. Case v. Bumstead, 24 Ind. 429-432.

It follows that, in receiving a quitclaim deed of the land from
Shelly, Percival took with contructive notice of all the rights and
obligations springing from the contract of sale. He was charge-
able with notice that prior to his purchase from S. the latter had
sold the land to Mikkelson, and had bound himself and his
assigns to convey the land to Mikkelson, with covenants of
warranty, whenever and as soon as the stipulated purchase price
of the land should be paid by Mikkelson. Hence Percival
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received his title from Shelly burdened with the obligation of the
I trust to convey on payment of the purchase money. But to
whom, under these circumstances, did the right to receive the
purchase money belong? Or, in other words, to whom, after the
land was conveyed by Shelly to Percival, was Mikkelson bound
to pay the purchase money, as a condition of receiving title from
Percival? He was bound, as has been said, under the contract,
to take title either from his vendor, or any of his assigns. The
title had been transferred, and was, when the money became due,
vested in the grantee or “assigns” of the vendor. Shelly had not
tendered the defendant a conveyance after the purchase money
became due, and had, without such tender, quitclaimed to
Pecival. Under such circumstances, we are of the opinion that
the conveyance by Shelly to Percival (a stranger to the contract)
was sufficient of itself, prima facie, to justify the defendant in
assuming, in the absence of any other notice or kowledge, that
Shelly had transferred to Percival, not only the legal title of the
land, but all the rights and obligations incident to his trustee
relation thereto, including the right to receive the purchase price
which was to be paid as a condition of a conveyance to the
vendee. True, the quitclaim did not, in terms, refer to either the
bond or the notes; but this, we think, is unimportant, because the
bond was on record, and the notes, having both matured, ceased
to be independent obligations thereafter, and became a part of,
and inseparable from, the bond. The question, as between
Shelly and Percival, whether the latter acquired the right by his
purchase to collect the purchase money, would depend upon the
intention of the parties, and would not be determined by the
delivery or nondelivery of the notes with the quitclaim deed.
The bond advertised the fact that the purchase money was to be
paid before the land was to be conveyed to the defendant. But
the controversy does not arise between Shelly and Percival, and
we are not, therefore, called upon to determine in this case
whether the former did transfer to the latter, by the quitclaim
deed or otherwise, the chose in action i. e. the right to collect the
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purchase money, or whether that right was reserved to Shelly by
some collateral agreement.

From our point of view, the crucial question is whether the
defendant, on learning the fact that his vendor had conveyed the
land to a stranger,—and having no notice of any collateral agree-
ment or reservation, if any there was,—was justified in assuming
from the fact of such conveyance, and from that alone, that
Shelly had conferred upon his grantee all the rights, as well as all
the obligations, arising from the trustee relation which Shelly
sustained to the land, as springing from the contract of sale. In
other words, in our opinion, the vendee was warranted in assum-
ing from the fact of the conveyance that Percival was clothed by
Shelly with authority to close up the deal. The question is one
of considerable nicety, and we freely confess that our minds are
not free from doubt as to its proper solution; but a majority of
the members of this court hold that the facts justified the defend-
ant in negotiating with Percival for the title, and in assuming that
his obligations under the bond could be discharged by acquiring
title to the land upon terms mutually satisfactory to Percival and
himself. By one of the terms of the bond, the vendee might be
required to accept the deed and personal covenants of a grantee
of the vendor It seems a legitimate inference to draw from this
stipulation that in a certain event the purchase money was to be
paid to another than the vendor, ¢. ¢. that grantee of the vendor,
who was vested with title when the purchase money became
payable by the terms of the contract. We are unable to see how
the words “or assigns,” found in the condition of the bond, can
weaken the natural inference to be drawn from the fact that the
vendor of the land, without tendering a deed to the vendee,
dispossessed himself of the title, and thereby disabled himself
from performing the contract in his own person. The vendor did
not repossess himself of title after his conveyance, and we are
therefore of the opinion that his conveyance operated prima facie
as an abandonment of the contract, so far as he was personally

N. D. R.—3



34 NORTH DAKOTA REPORTS.

concerned;and, in the absence of notice or knowledge to the con-
trary, we think the vendee was justified in assuming that the
vendor had, so far as he was personally concerned, abandoned the
contract, and turned over to Percival, his grantee, all of his
rights and duties growing out of the trust. If the defendant,]
relying upon the appearance of abandonment created by the
vendor's conveyance, has negotiated for the title with Percival,
and in good faith paid Percival for the land, it would manifestly
be inequitable to allow the plaintiff to recover. We think the
authorities cited below will sustain our conclusions upon this
point: Sons of Temperance v. Brown, 9 Minn. 157 (Gil. 144;)
Ten Eick v. Simpson, 1 Sandf. Ch. 246; Mackreth v. Symmons, 15
Ves. 350; Champion v. Brown, 6 Johns. Ch. 403; 2 Story, Eq. Jur.
§ 784, and cases in note 3; Burwell v. Jackson, 9 N. Y. 535; Wyvell
v. Jones, 37 Minn. 68, 33 N. W, 43; Bennet v. Phelps, 12 Minn. 326,
(Gil. 216;) Taylor v. Read, 19 Minn. 372, (Gil. 317.)

It follows from the views we have expressed that the learned
trial court erred in directing a verdict in favor of the plaintiff for
the amount of the notes, with interest; and for this error the
judgment will be reversed, and a new trial granted. We are also
of the opinion that it was error to exclude evidence of what Mik-
kelson paid Percival for the land. The action was tried by a
jury, and as a purely legal action, whereas, as has been shown, it
is essentially an action in equity, for the specific performance of
a contract for the purchase and sale of land. But no objection
was made to the form of trial, and hence no reversible error can
be predicated upon it in this court. In the event of a new trial the
action should be tried by the court, and specific findings, upon all
material facts should be made a part of the record. The fact
should be found whether or not there was an agreement between
Shelly and Percival that the right to recover the purchase money
should be reserved to Shelly, and not transferred to Percival, and
that Percival should convey the title so received to Mikkelson, on
payment of the purchase price by Mikkelson to Shelly, and
whether, if there was such an agreement made, that Mikkelson
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had any notice or knowledge of the same at any time prior to
obtaining title from Percival. If there was such a reservation of
the right to recover the purchase money, and Mikkelson had
notice thereof before closing the deal with Percival, the plaintiff
should recover in this action. The mere fact that Mikkelson
bought the title acquired by Percival through the foreclosure will
not exonerate Mikkelson from the obligations assumed by him in
the contract of sale. All matters, therefore, connected with the
sale, as between the plaintiff and Percival, and as between the
latter and the defendant, should be carefully investigated, and
specific findings of fact made thereon.
Reversed, and a new trial ordered.

BARTHOLOMEW, J. (concurring.) I concur in the conclusion
reached by the Chief Justice. I also concur in his reasoning.
The exceptional facts in this case require the application of
intricate, and perhaps not very well settled, legal principles.
For this reason I desire to call attention, as briefly as may be, to
the presence of certain facts in the record, as well as the absence
of certain facts, that have influenced my mind somewhat in reach-
ing my conclusion. It is a trite remark, but true, that the object
of all litigation is to secure justice, and that the substance must
never be sacrificed to the shadow. We must, if possible, so order
that no wrong or injustice may be done in this case. I do not
think that it is possible to do so, on the record as it now
stands. The case was not closely tried. Many important
matters are left uncertain which the parties had it in their power
to make certain. Both parties are somewhat in default in that
direction, but I attach more blame to plaintiff. While the record
does not disclose his occupation, yet it shows him to be a busi-
ness man. He testifies that he drew several of the conveyances
which were introduced in evidence, and that he had prepared an
application for defendant to sign in order to procure a loan upon
the land, but which was never signed. It is evident that he
fully understood the nature and legal effect of all ordinary con-
veyances. The defendant’s occupation was that of a farmer, He
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is a foreigner, and so poorly versed in the English language that
he was obliged to testify through an interpreter. I deem it of
importance to know the exact date of the quitclaim deed from
the plaintiff Shelly to Percival. The last note given by defend-
ant for the purchase price matured December 15, 1891. As stated
by the Chief Justice, from that time the promise to pay and the
promise to convey became interdependent. From that time the
relations of the plaintiff and defendant were not different from
what they would have been under an ordinary land contract
wherein one party promises to pay upon receiving a conveyance,
and the other promises to convey upon receiving payment.
Should the grantor in such a contract subsequently quitclaim his
interest in the land to a third party, his conveyance would con-
stitute an assignment of his interest in the contract; and no
lawyer would claim that he could thereafter sue upon the promise
to pay contained in the contract, unless it clearly appeared from
testimony that he reserved his right to the purchase money, and
that the grantee in the contract knew of such reservation before
he received and paid for a conveyance from the grantee in the
, deed. Nor would the sum paid for such conveyance in any man-
ner concern the original grantor. These principals' apply in full
force, as against plaintiff, if his quitclaim to Percival was subse-
quent to December 135, 1891. He was asked to fixed the date,
and, while he might easily have obtained it, he fixed it no more
specifically than to say that it was in November or December,
1891, or January, 1892. Under these circumstances, I do not
think it would be just to defendant, Mikkelson, to presume that
it was prior to December 15, 1891.

Again, after the execution of the title bond, the relations of the
parties were those of mortgagor and mortgagee. Jones, Mortg.
§ § 226, 1449, and cases cited. The plaintiff, Shelly, held the
legal title, but only as security for the payment of the purchase
money. I recognize fully the general doctrine that while a trans-
fer of the debt carries with it the security, as an incident, an
assignment of a mortgage does not necessarily carry with it the
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debt. But I believe the authorities sustain the proposition that
when the parties intended that the assignment of the mortgage
should include the debt, and when no adverse interest will be
affected, the courts will enforce such intention. In Jones on
Mortgages (section 805,) it is said: “But the beneficial interest
in the debt is, however, generally included in an assignment of
the mortgage, although the terms of the assignment embrace the
mortgage alone. This would be the presumed intention of the
parties in all cases where the debt had not already been trans-
ferred to another, and an adequate consideration is paid.” In
Philips v. Bank, 18 Pa. St. 403, it is said: “The rule of common
sense is the rule of law on this subject, and an assignment of the
mortgage is an assignment, not only of the claim against the
mortgagor, but of all the securities which the assignor may hold
against him, or other parties, for the same debt.” In Olson v.
Martin, 38 Iowa, 347, it is said: *Itis urged that the agreement
or instrument in question provides only for the transfer to Morse
of the mortgages, and makes no stipulation affecting the transfer
of the notes; that the notes carry with them the mortgages, and
the instrument, not showing the transfer of the notes, was not
admissable in evidence. But certainly a contract for the transfer
of a mortgage would be evidence of an intention to transfer the
debt it was given to secure, and would establish such intention,
in the absence of conflicting proof.” In Mervitt v. Bartholick, 36
N. Y. 44, a case which held that the transfer of the mortgage did
not carry the debt, the court, in speaking on that point say: “So
that, unless we are authorized to say that such was the intent of
the parties, we cannot hold that itdid.” I think these authorities
sufficiently show that an assignment of a mortgage does carry
with it the debt, if such was the intent of the parties. This intent
in this case, as in others, must be gathered from the attending
facts and conditions. When these are sufficient to raise a pre-
sumption of such intent, there must be proof that such intent did
not exist; and knowledge of that fact must be brought home to
the mortgagor before he deals with the assignee, otherwise the
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assignor should be bound. What were the attendant facts and
circumstances in this case? Shelly held the legal title to the
land. His beneficial interest in it consisted in his right to hold it
as security for the payment of the purchase money. If, by his
quitclaim to Percival, he conveyed the legal title only, he made
his grantee a mere naked trustee, who could by no possibility
receive any benefit from his purchase. This fact alone might not
show the intent, but it has a bearing. The plaintiff, on the stand,
in speaking of this transfer, says, “lI simply quitclaimed my
interest.”” That means his entire interest,—his beneficial interest.
If the quitclaim simply empowered the grantee to hold the legal
title for Shelley’s benefit, 7. ¢. until Shelly received the purchase
money from defendant, then Shelly did not quitclaim his interest,
but on the contrary he retained just the same beneficial interest
that he held prior to the transfer. His own language contra-
dicts any such reservation.

Again, Mikkelson purchased subject to an existing mortgage.
Thereafter Shelly stood in the position of a junior incumbrancer.
In the meantime the senior incumbrance had been foreclosed,
and Percival held the certificate of sale. At the time Shelly quit-
claimed to Percival, the year for redemption had not expired.
It had not less than one or more than three months yet to run.
The evidence leaves the exact time uncertain. Shelly might have
redeemed from the foreclosure sale, and thus rendered his
security good. He did not choose so to do. If no redemption
from that sale was made, then Shelly's security became worthless.
There were but two ways in which he could save himself,—one,
by redeeming the land; the other, by selling his security before
the time for redemption expired. He chose the latter. But it
would aid him none to sell the naked legal title. That had no
money value. If he desired to save himself, he must sell his
beneficial and valuable interest. And I think that the time and
circumstances of the sale, together with his own testimony, lead
the mind, in the absence of all contradictory or explanatory evi-
dence, irresistibly to the conclusion that he intended to sell, and
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Percival intended to buy, plaintiff's beneficial interest in the
land, and this necessarily included the debt for which he held the
land as security. Had plaintiff been able to show that he
received from Parcival but a nominal consideration, that fact
would have had a tendency to show that it was not the intention
to pass the beneficial interest or debt. But no such testimony
was given. It is claimed, however, that defendant is not in a
position to insist that plaintiff received a valuable consideration,
because, when plaintiff, as a witness, was asked what considera-
tion he received for the quitclaim, the court on defendant's
objection excluded the question. But the fact that plaintiff
received only a nominal consideration, if such be a fact, was one|
that it was necessary for plaintiff to establish, in order to recover.
The defendant called plaintiff asa witness to prove certain formal
matters, and, while thus on the stand, plaintiff was asked by his
own counsel, on cross-examination, concerning the consideration.
The counsel for defendant objected on the ground that it was not
proper cross-examination. It would have been improper, I think,
to have permitted the plaintiff to establish his own case on his
cross-examination as a witness for defendant. He did not other-
wise attempt to prove the consideration.

It is urged, also, that the fact that Mikkelson, when he finally
purchased from Percival, did not receive his notes, was notice to
him that the debt-had not been transferred with the security. 1
readily admit that there is force in the suggestion, but I do not
think it controlling. I can understand that Percival might well
be indifferent about the notes. If he understood that the debt
was transferred, he knew that under the terms of the bond he was
perfectly secure. The land had been improved to the extent of
$400 after the debts were incurred, and Mikkelson would be
forced either to redeem from the foreclosure, and pay, under the
provision of the bond, or subsequently purchase at Percival's own
terms, in order to save his improvements. The notes were not
material to Percival, and Mikkelson may well have supposed,
when he purchased from Percival, that he extinguished the debt.
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From that time forth he repudiated all liability on the notes.
The bond recited that he should pay the purchase money to
Shelly or his “assigns.” Business prudence might have suggested
the propriety of obtaining the notes, yet the fact that he failed to
do so ought not, in my judgment, to deprive him of his defense.
If Shelly sold the debt to Percival at such a price as he and
Percival agreed upon, it would be highly inequitable to permit
him to collect it again from Mikkelson; and if the debt was so
transferred, or if Mikkelson believed it was so transferred, and in
good faith dealt with Percival on that basis, then he ought not to
be required to pay again. On the other hand, if the debt was not
transferred, and if Mikkelson believed, or had good reason to
believe, that it was not so transferred, the fact that he allowed
the foreclosure to ripen into full title, and afterwards purchased
such title from Percival, and now needs no further assurance of
title either from Shelly or his *“assigns,” would not relieve him
from his obligations to pay the debt contracted with Shelly,
because it was his duty to take up the first mortgage, and see that
it did not ripen into a title that would cut off Shelly’s security.
But, in my judgment, when the verdict was ordered the testimony
did not establish this latter state of facts. For these reasons,
also, I think the judgment must be reversed.

Cortiss, J. (dissenting.) While much that is contained in the
prevailing opinions in this case meets my approval, I am com-
pelled to dissent from the decision of the court in reversing the
case. The ground on which this decision is placed is that Mik-
kelson was justified in assuming that the quitclaim had transferred
to Percival the right to the purchase price represented by the
two notes. In my opinion, this view of the case is unsound. It
protects Mikkelson, despite his gross negligence. When he paid
Percival for the deed, he was bound, as a prudent man, to ascer{
tain whether Percival had a right to receive the purchase price.
The mere fact that he was the grantee in a quitclaim deed would
not, of itself, justify Mikkelson in assuming that Percival was also
the assignee of the notes. It by no means follows, as a necessary
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consequence, that one who has received the legal title from the
vendor in a contract for the sale of real property is also invested
with the right to the agreed purchase price. Certainly, the legal
effect of a transfer of real property is not ordinarily to pass to
the grantee a chose in action. Mikkelson was bound to know
that the obligation to convey, and the right to receive the fruits
of the conveyance, might part company; that there was no inflex-
ible rule of law that they must forever remain inseparably bound
up together. If the grantee of the vendor pays nothing for the
property, there is no reason in equity why he should claim the
right to receive the purchase price merely because he is the
grantee in a deed. The circumstances surrounding this transac-
tion indicated that Percival had not acquired Shelly’s right to
receive the purchase money. The deed was a mere quitclaim.
It was executed after Percival had acquired an interest in the
property under the foreclosure proceedings. These facts were
sufficient to lead a careful man to inquire whether the parties had
any other purpose than that of vesting in Percival the legal title
which the foreclosure ultimately would give him. Moreover,
errors in foreclosure proceedings are not unknown things, and
quitclaim deeds are not infrequently given to obviate the legal con-
sequences of such errors. But, even if the facts were different,
Mikkelson could not deal with Percival on the theory that he was
the owner of these notes, without making any inquiry whether he
held them, or they were still in the possession of Shelly, and yet
escape the charge of the grossest carelessness. If he went to Percival
to demand a deed under the contract, he was bound, as a prudent
man, to ascertain whether Percival owned the notes, before pay-
ing him the purchase price. It is true that the notes were mere
representatives of the purchase price, but this is always the case.
A note is only evidence of the obligation which lies behind it.
But no one can escape the charge of gross inattention to his
affairs who pays to one a debt represented by a note given to
another, without ascertaining whether the debt has been trans-
ferred to the one to whom he pays it. The most satisfactory
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evidence of such transfer is the possession of the note, and the
written evidence of the assignment of it. If the necessary legal
effect of a deed, in such a case, were to vest the title to the pur-
chase price in the grantee, the case would be different. But the
vendor’s deed to a third person has no such necessary legal
effect. In fact, the deed itself never transfers the right to the
purchase price. It is the intent of the parties, as shown by their
conduct and by the circumstances of the transaction outside of
the deed; that works an assignment of the right to the purchase
money. As I have stated before, the obligation to convey, and
the right to the purchase money, may part company. They
always do when the vendor dies. The naked legal title, burdened
with the trust in favor of the vendee, passes to the heirs at law.
The right to the purchase price vests in the personal representa-
tives. The heirs must execute the conveyance, but the money must
be paid to the personal representatives. Zhomson v. Smith, 63
N. Y. 301-303; Potter v. Ellice, 48 N. Y. 323; 2 Story, Eq. Jur.
(13th Ed.) 111, 112. It is true that our statute gives the personal
representatives the power to execute the conveyance, in such a
case. But this does not affect the principal: The obligation and
the right may be separated by the act of the vendor, as well as by
operation of law. He may convey the naked legal title to one
person, and either retain himself the right to the purchase price,
or transfer it to another third person. What right had Mikkelson
to assume that Shelly had transferred to Percival the right to
receive the amount due on these notes, when the notes were not
in the possession of Percival? Mikkelson had expressly agreed
to pay these notes to Shelly on receiving a conveyance from him
or from his grantee. He had agreed to pay them to Shelly on a
conveyance to him of the land by a grantee of Shelly. He knew
that Shelly might convey the land subject to the obligation to
convey, and yet reserve to himself the right to the purchase
money. He knew that Shelly had not transferred to Percival
either the notes or the contract, for what he could have ascer-
tained by inquiry he is charged with knowledge of, when he fails
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to make such inquiry, it being his duty to make the same; and he
also knew that all that Percival had was a mere quitclaim deed,
whose utmost legal effect was to transfer the legal title to the
land, and yet it is said that he was justified in assuming that he
could safely pay the purchase price to Percival. Moreover, the
opinion assumes that Mikkelson dealt with Percival under the
contract, when it is obvious that in dealing with him he ignored
the contract, and treated the act of Shelly in conveying to
Percival as an abandonment thereof. This he had no right to do.
From one portion of the opinion of the Chief Justice, I am led
to believe that he agrees with me on this point. But in another
part he seems to take the position that the conveyance to
Percival was prima facie an abandonment of the contract by
Shelly. Whatever might be the rule in a case, where the con-
tract was silent on the subject, ] am very clear that, under the
language of the agreement in this case, Mikkelson had no right
to infer from the conveyance to Percival any purpose on the part
of Shelly to abandon the contract. Mikkelson had expressly
agreed to accept a deed from either Shelly or his grantee. The
very contingency of a transfer by the vendor before conveyance
to the vendee was contemplated and provided for by the parties.
For this reason a number of the authorities cited by the Chief
Justice do not seem to be in point. I am unable to discover any
force in the construction placed by Judge Bartholomew, in his
opinion, upon the testimony of Shelly that he had merely quit-
claimed his interest, as showing a transfer of the right to the
purchase price. The word “interest” unquestionably refers to
only the land. That he does not mean to testify that he assigned
the right to the purchase price is made clear by his testimony
that he had always been, and still was, the owner of the notes.
His testimony wquld not be true if he had transferred to Percival
the right to the purchase price, for such a transfer would, of itself,
vest in Percival the title to the notes. It is possible that, when
the purchase price is not evidenced by a note or notes, the con-
veyance of the land by the vendor to a third person would raise a
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presumption that the vendor intended to transfer the right as
well as the obligation. See, on this point, as favoring this view,
Sons of Temperance v. Brown, g Minn. 157 (Gil. 144;) Ten Eick v.
Simpson, 1 Sandf. Ch. 244; Daniels v. Davison, 16 Ves. 249, and 17
Ves. 433. But there are cases which seem to support the other
view. Chinn v. Butts, 3 Dana, 547; Lodge v. Lyseley, 4 Sim. jo;
Whitworth v. Gaugain, 3 Hare, 416; Scott v. Colerman, 5 T. B. Mon.
73; Secombe v. Steele, 20 How. 94-107. On this question, it is
unnecessary to express any opinion. But when the purchase
price is evidenced by notes which are not transferred, but retained
by the vendor, the mere fact of a conveyance cannot create a
presumption that the right to the purchase money has been
assigned. And the vendee is not justified in drawing such infer-
ence when he knows that such notes have not been transferred.
Such knowledge he is presumed to have when he blindly deals
with a third person, making no effort to ascertain the fact. The
mere circumstance that the notes are not surrendered to him is
sufficient to put him on his guard. The rule is well settled that
one who pays a note, without requiring surrender of the posses-
sion of it, cannot derive any protection from the payment, if at
the time of payment the note had in fact been transferred to
another. See Kernokan v, Durham, 48 Ohio St. 1, 26 N. E. 982,
and cases cited. In view of such a rule, can it be said that the
debtor can assume the fact of an assignment from the mere exe-
cution of an instrument whose legal effect is not to transfer the
note, and, aéting on such assumption, pay the debt to a person
not entitled to receive it, without inquiring for the note, or ascer-
taining whether it has in fact been assigned, and then claim
protection as one who has acted with reasonable prudence? The
opinion of the Chief Justice exonerates the defendant from
liability, although it is conclusively shown on the new trial that
the right to the purchase price was not assigned to Percival,
unless it can be proved, by some fact other than the retention of
the notes by Shelly, that he (Mikkelson) had notice that Shelly
had not transferred them to Percival.
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I cannot assent to the reasoning of Judge Bartholomew that the
poverty or ignorance of the defendant, or the shrewdness of the
plaintiff, should influefice us in the least. These questions are
important when there is an issue of fraud or mistake or duress to
be tried. But in this case we have merely a question of law, to
decide. Rules of law cannot be adjusted to the varying faculties
and attainments of men. There must be one law for all. In the
administration of justice in the courts, ideal justice can never be
attained. The most that can be hoped for is a reasonable
approximation to it. That this practical justice may in the main
be meted out, it is indispensable that the law should be stable.
I believe that the practice of doing violence, however slight, to
legal principles to accomplish justice in individual cases, has
resulted in incalculable injustice to future litigants, by unsettling
the law. From the two views that appear to be set forth in the
opinion of my associates,—that the right to the purchase price
was in fact transferred to Percival, and that Mikkelson was
justified in assuming that it was so transferred,—I am constrained
to dissent. I think that there was nothing in the case to warrant
a finding that the right to the purchase money had been assigned
to Percival and I also think that Mikkelson was not justified in
assuming that this right had been so assigned. And, in addition,
the case shows, to the satisfaction of my mind, that he did not
act upon such assumption, but u;‘>on the theory that Shelly had
aba_ncioned the contract by conveying to Percival. My vote is
for the affirmance of the judgment. I concur in the opinion of
the Chief Justice in all respects except as I have otherwise
indicated in this opinion.

(63 N. W. Rep. 210.)
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Samuer L. LinN os. CHARLES R. Jackson.
Opinion filed May 14th, 1895.

Action by Sheriff —Conversion by Deputy—Pleading.

The complaint stated, in effect, that the defendant was deputy sheriff of
Steele County, and that a writ of attachment issued out of the District Court
for said county in a certain action, and was delivered to the defendant for
service; and that the defendant, under and by virtue of said writ, levied upon
certain personal property. /eld, that these averments, nothing to the contrary
appearing in the complaint, sufficiently allege that the court issuing the writ
had jurisdiction of the subject of the action, that the writ was regular upon
its face, and that the levy was made within the limits of Steele County. Order
overruling a demurrer to the complaint, affirmed.

Appeal from District Court, Steele County; McConnell, ].

Action by Samuel L. Linn against Charles R. Jackson. From
an order overruling a demurrer to the complaint, defendant
appeals.

Affirmed.

McMahon Bros. (M. A. Hildreth of counsel,) for appellant.
C. J. Paul, (E. W. Camp, of counsel,) for respondent.

WarLin, C. J. This action is brought to recover damages. The
complaint alleges, in substance that at all times mentioned in the
complaint the plaintiff was the duly elected and acting sheriff in
and for the County of Steele, in this state, and that the defendant
was the duly appointed and acting deputy of the plaintiff. That
on the 12th day of April, 1890, the defendant qualified as such
deputy sheriff by taking the usual official oath, and giving the
plaintiff a bond, the condition of which was as follows: “The
condition of the obligation is such that whereas, the said Charles
R. Jackson has been appointed to the office of deputy sheriff
within and for the said County of Steele, now, therefore, if the
said Charles R. Jackson shall faithfully and impartially discharge
the duties of his said office of deputy sheriff, and render a true
account of all moneys, credits, accounts, and property of all
kinds that shall come into his hands as such officer, and pay over
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and deliver the same according to law, then the above obligation to
be void; otherwise to remain in full force and virtue.” The com-
plaint further charges: “That on or about the 1st day of November,
1890, under and by virtue of a writ of attachment issued out of
said court, and placed in the hands of said defendant for service,
in an action then pending therein, wherein one George. F. Porter
was plaintiff, and one Barron M. Hervey was defendant, said
defendant herein, as such deputy sheriff, attached and levied
upon and took into his possession the sum of four hundred and
thirty-nine dollars and sixty cents, the property of said Barron
M. Hervey. That on September 24, 1891, said court, by its order,
vacated and discharged said attachment, and commanded that
any and all proceeds of sales and moneys levied upon and
collected by the sheriff of Steele County, under and by virtue of
said attachment, and all property of the defendant attached
therein by said sheriff, be paid and delivered by said sheriff to
the defendant’s attorney, and released from said attachment.
That the following is a copy of said order, to-wit: ‘State of
North Dakota, County of Steele—ss.: In District Court, Third
Judicial District. George F. Porter, Plaintiff, Barron M. Hervey,
Defendant. On the annexed notice of motion, and the affidavits
of Barron M. Hervey and Charles R. Jackson, and on the plead-
ings and proceeding in this action, and after hearing Messrs.
E.J. and J. P. McMahon, attorneys for the plaintiff, and C. J.
Paul, attorney for the defendant: Ordered, that the attachment
issued in this action on the 31st day of October, 1890, be, and the
same is hereby, vacated and discharged. And it is further
ordered that any and all proceeds of sales, and moneys levied
upon and collected by the sheriff of Steele County under and by
virtue of said attachment, and all property of the defendant
attached therein by said sheriff, be paid and delivered by said
sheriff to the said defendant’s attorney, and released from said
attachment. Dated September 24, 1891. Wm. B. McConnell,
Judge.’” That defendant has at all times failed, neglected, and
refused, and still fails, neglects, and refuses, to account for and
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pay over to plaintiff any portion of said sum of four hundred and
thirty-nine dollars and sixty cents so as aforesaid levied upon
and taken into his possession as such deputy sheriff, although
often requested by plaintiff so to do, and has failed, neglected
and refused, and still fails, neglects, and refuses, to pay the said
sum of money so as aforesaid levied upon and taken into his
possession, or any part thereof, to the said Barron M. Hervey, or
his attorney, as required by the said order of said court, although
often requested and directed by plaintiff so to do, to the damage
of plaintiff in the sum of four hundred and thirty-nine dollars and
sixty cents, and interest thereon at seven pér cent. per annum
from and after the 1st day of November, 18g0.”*

The only question presented for determination is whether the
complaint states facts sufficient to constitute a cause of action.
We are clearly of the opinion that this question must receive an
affirmative answer. The defendant’s counsel urged against the
sufficiency of the complaint only that it does not allege in speci-
fic terms that the court issuing the writ of attachment in question
had jurisdiction of the subject matter; nor that the writ was regular
on its face, and that the complaint “nowhere specificially alleges
that said levy was made in Steele County.” The position is
further taken by defendant’s counsel (and in this we agree with
him) that no facts are alleged tending to show a liability other
than in an official capacity, 7. ¢. upon the facts as stated the
defendant is liable only on the theory of an official liability as the
deputy sheriff of Steele County, appointed by the plaintiff. This
court will take judicial notice that the District Courts of this
state have authority to issue writs of attachment, and hence that
fact need not be averred in any pleading, and the fact that the
writ in question was issued by the District Court of Steele County
appears, at least prima facie, upon the face of the complaint.
The order discharging the attachment is set out in the complaint
in full, and shows that there was anaction pending in the District
Court for Steele County in which George F. Porter was plaintiff
and Barron M. Hervey was defendant, which is the title of the
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action in which it is alleged that the writ issued out of
said court. From these averments of fact it sufficiently
appears that the writ issued out of the District Court for
Steele County. The complaint alleges that the defendant
“levied upon and took into his possession the sum of four
hundred and thirty-nine dollars and sixty cents, the property of
the said Barron M. Hervey,” and that such levy was made by the
defendant “under and by virtue of a writ of attachment issued out
of said court.” This language imports ex vi tfermini that a valid
writ of attachment regular onits face was issued out of said court,
inasmuch as no fact is set out in the complaint tending to show
that the writ was invalid, or in any respect irregular. It would
manifestly be superfluous to add in this connection that said writ
was properly sealed and attested, and that it embraced the man-
date to the sheriff which the statute requires. All of these
features are implied in the statement that a writ of attachment
issued out of said court. It is never necessary in a pleading to
allege any fact which will appear by necessary inference from
facts set out in the same pleading. We think it sufficiently
appears also that the levy which is stated to have been made by
the defendant, “under and by virtue of said writ of attachment,”
was made within the limits of Steele County. True, the averment
is not made in express terms. But the fact that the defendant as
“deputy sheriff” attached said money under said writ .is alleged
in terms; and from such express averments the legal inference
follows that the levy was made within the sheriff’s bailiwick,
which under the law was the County of Steele. There is no
intimation in the complaint that the defendant made, or
attempted to make, any extraterritorial levy under such writ, and
the averment that the levy was made in fact necessarily imports a
legal levy and excludes the notion that an unlawful seizure was
made under color of the writ outside the limits of Steele County.
The mandate of the writ required defendant to “attach and safely
keep all the property of defendant within his county.” Comp.

N. D. R.—4.
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Laws, § 4997. Where the allegation is that there was a levy in
fact, there is a necessary inference that the levy was lawful, unless
some other fact appeared tending to impeach the lawfulness of
the levy. The case turns entirely upon the elementary rules of
pleading, and we deem it unnecessary to cite authority in support
of the views we have expressed.

The order overruling the demurrer to the complaint will be

affirmed. All concur.
(63 N. W. Rep. 208.)

INa N. GEORGE ws. N. M. TRIPLETT.
Opinion filed May 14th, 1895.

Discrediting Own Witness—Surprise.

When a party calling a witness is surprised by his testimony, which not only
fails to prove, but actually disproves, his case, he has a.right to ask the witness
whether he has not made a statement to the plaintiff conflicting with his testi-
mony, and which, if true, would tend to prove the plaintiff’s case.

Disproving Testimony of Own Witness.

Whether, if the witness denies making such statement, the plaintiff may be
allowed to prove the contrary, in the discretion of the court, for the purpose of
impeachment, not decided.

Appeal from District Court, Richland County; Lauder, ].

"Action by Ina N. George against N. M. Triplett for slander.
Judgment for defendant, and plaintiff appeals.

Reversed.

L. B. Everdell and Crum & Hanson, for appellant.
W. E. Purcell and McCumber & Bogart, for respondent.

Coruiss, J. This action is for slander. On the trial the plain-
tiff to prove her case, called, as a witness, Dr. Bates. The
complaint alleged that the slanderous words were spoken to him.
The witness not only failed to testify to the alleged slander, but
distinctly denied the speaking by defendant of such words in the
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conversation in which it was alleged they were uttered. There-
upon plaintiff’s counsel asked the witness whether he had not
made to plaintiff statements different from his testimony,—
whether he had not informed plaintiff, before the trial, that the
defendant had spoken to him (the witness) the slanderous words
set forth in the complaint. On objection this evidence was
excluded. We think it was error. The general rule undoubtedly
is that a party cannot impeach his own witness by proving that
he has made different statements out of court. This rule, how-
ever, is by no means universally accepted and followed. In some
jurisdictions a party surprised by the testimony of a witness he
calls may, in the discretion of the court, prove by third persons
conflicting statements made by the witness, provided he has not
merely failed to testify for the party calling him, but has given
damaging testimony against him. See Selover v. Bryant, (Minn.)
56 N. W. 58. We are not called upon, in this case, to decide
which of these two rules shall govern trials in this state. Had
the witness Bates denied making any conflicting statements, and
had the trial court then permitted the plaintiff to prove such
statements, a different question would have been presented.
Without expressing any opinion on this point, we are clear that
plaintiff had a legal right to ask the witness if he had not made
inconsistent statements to herself. This may be done when a
party is surprised by the evidence of a witness he calls, for the
purpose of refreshing the recollections of the witness. Other
considerations make it plain that a party should have this right
when taken by surprise by the unexpected hostility of his own
witness. If the witness is in fact testifying falsely, it may bring
him to the truth to probe his conscience, or to call to his mind
the danger of punishment for perjury, in view of the fact that he
has, by statements out of court inconsistent with his testimony,
furnished evidence for his conviction. Moreover, a lawyer of
strong personality, burning with indignation at the witness’
deceit, may cow and break down a corrupt witness who has told
him or his client a different story. Without further elaboration
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of this point,—for the ground has been already fully covered by
discussion in other opinions,—we hold that, both on sound prin-
ciple and under high authority, the rule is that in such a case the
party calling a witness may ask him whether he had not previ-
ously made a particular statement as to material facts inconsistent
with his testimony on the trial. Hurley v. State, (Ohio Sup.) 21
N. E. 645; Humble v. Shoemaker, 70 lowa, 223, 30 N. W. 492;
Hildveth v. Aldrvick, 15 R. 1. 163, 1 Atl. 249; Bullard v. Pearsall, 53
N. Y. 230; Melhuish v. Collier, 15 Adol, & E. (N. S.) 878: State v.
Sortor, (Kan. Sup.) 34 Pac. 1037; Hickory v. U. S., 151 U. S. 303,
14 Sup. Ct. 334; Hall v. Railway Co., (lowa,) 51 N. W. 150; 1
Whart. Ev. § 549. See 1 Thomp. Tr. § 512; Cox v. Eayres, 55 Vt.
24; Hemingway v. Garth, 51 Ala. 530. Had plaintiff been allowed
to ask the proposed questions, the witness Bates might have so
materially altered his testimony as to establish the speaking of
the slanderous words set forth in the complaint. For the error
in excluding this evidence the judgment of the District Court is

reversed, and a new trial ordered. All concur.
(63 N. W. Rep., 891.)
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McCormick HARVESTING MachINE Co. vs. WM. TavLOR.

Opinion filed May 17th, 1895.

Sale by Agent—Note to Principal—Defenses—Breach of Warranty.

When A., who was the agent of C. for the sale of certain machinery, sold a
horse belonging to himself to B., with a warranty, and received in payment
therefor, B’s note, made payable directly to C., and when there was a breach
of the warranty, B. could properly, inan action brought against him by C. upon
the note, set up such breach of warranty, and defeat a recovery, even where C.
was ignorant of the transaction ou? of which the note arose, and received the
same from A. upon a settlement of the agency account, and gave A. credit for
the full amount thereof.

Appeal from District Court, Dickey County; Lauder, ].

Action by McCormick Harvesting Machine Company against
William Taylor on a promissory note. Judgment for defendant,
and plaintiff appeals.’

Affirmed.

A. T. Cole, (McCumber & Bogart, of counsel,) for appellant.
W. H. Rowe, for respondent. '

BarTHOLOMEW, J. Action on a promissory note given as pur-
chase price for a horse. Defense of warranty of the horse and
breach thereof by reason of horse being diseased with glanders.
Counterclaim for damages by reason of the communication of the
disease to other horses, and infection of stable. At the close of the
testimony the court directed a verdict for defendant. Subsequently
a motion for a new trial was denied, and defendant had judgment
for costs. Plaintiff appeals. The case was correctly ruled, and
on entirely elementary principles. Assuming all that plaintiff’s
evidence tended to prove as proven, and the facts are as follows:
The firm of Martin & Strane were the agents of plaintiff at
Ellendale, in this state, for the sale of machinery. For machinery
so sold they accounted to plaintiff either in money or notes.
Martin & Strane sold a piece of machinery of their own, not of
plaintiff’s manufacture, and received in payment therefor a horse.
This horse they subsequently sold to defendant with a warranty.
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The note in suit was taken in payment, but instead of being made
payable to Martin & Strane they had it made payable to plaintiff,
and turned it over to plaintiff in their next settlement, plaintiff at
the time supposing that it had been taken in payment for its
machinery. The horse was entirely worthless, and was killed by
order of the proper authorities.

Plaintiff’s sole ground for recovery upon the note rests upon
the proposition that it is an innocent purchaser for value before
maturity, and thus relieved from the defense pleaded. In other
words, it claims to be a bona fide indorsee of the note. Section
4487, Comp. Laws, reads: *“An indorsee in due course is one
who, in good faith, in the ordinary course of business, and for
value, before its apparent maturity or presumptive dishonor, and
without knowledge of its actual dishonor, acquires a negotiable -
instrument duly indorsed to him, or indorsed generally, or pay-
able to the bearer.” Plaintiff did not acquire the note by indorse-
ment. It was the payee named in the note. ‘A bona fide holder
must be a purchaser in the usual course of business.” Rand.
Com. Paper, § 988. Plaintiff was not a purchaser in any such
sense. It received the note from its agents as its property in the
hands of its said agents. It was named as payee therein, and
when it accepted the note in that form it was bound to know that
it took it subject to any defenses that the maker had against it.
See Rand, Com. Paper, § 1875. The case of Aldrick v. Stockwell,
9 Allen, 45, fully covers this case. We quote the head note: “If
the vendor of an article with warranty of quality takes a promis-
sory note for the price, payable on demand to a third person, and
the article proves worthless, the maker of the note may rely upon
the breach of warranty in defense to an action upon it by the
payee, although he cannot show that the payee had any knowl-
edge of the warranty, or took the note otherwise than in good
faith and for value.”

The judgment of the District Court is affirmed. All concur.
(63 N. W. Rep. 8g0.)
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CynTHIA N. PatcH vs. NorTHERN PaciFic Ry, Co.
Opinion filed May 18th, 1895.

Appeal—Order Granting New Trial.

The decision of the trial judge in granting a new trial on the ground of
newly discovered evidence will seldom be distured on appeal. In this case the
order is affirmed.

Appeal from District Court, Eddy County; Rose, J.

Action by Cynthia N. Patch and others against the Northern
Pacific Railroad Company. Verdict for plaintiffs. From an
order granting a new trial, they appeal.

Affirmed. '

S. L. Glaspell, and J. F. Keime, for appellants.
Ball & Watson, for respondent.

Coreliss, J. The appeal is from an order granting a new trial
on the ground, among others, of newly discovered evidence. It
is seldom that an appellate court will disturb the decision of the
trial court in such a case. The reasons for the rule have been
often stated, and need not be here repeated. The moving party
in this action, the defendant, brought the case he presented to
the trial court on the motion fully within the rules regulating
such motions. In fact, there is no claim made by the plaintiff
that defendant failed to comply with all the rules governing such
motions, except as to the character and force of the alleged
newly discovered evidence. We have carefully examined the
record, and, while we have doubts whether this new evidence will
lead to a different verdict on a new trial, yet on this question we
are bound by the judgment of the trial judge, who enjoyed advan-
tages for arriving at a correct conclusion on this point superior to.
those within our reach.

The order of the District Court is afirmed. All concur.
(63 N. W. Rep. 207.)
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WiLLiam D. HEeBNER ws. CHARLES C. SHEPARD.
Opinion filed May 18th, 1895.

Sale—Action for Purchase Note—Counterclaim—Breach of Warranty.

The action was upon two promissory notes given by defendant to plaintiff for
a thrashing machine sold by plaintiff to defendant. The answer admitted the
execution and delivery of the notes, and in addition set out, as new matter,
that the thrashing machine was sold with a warranty, and did not work as it
was warranted to do, and that by reason thereof the defendant was damaged in
a large sum, for which defendant demanded judgment against the plaintiff.
Held, that such new matter constituted a counterclaim, within the meaning of
the statute.

Judgment on Counterclaim for Want of Reply.

No reply was served to the answer, and after the time for reply had expired
the defendant moved in the court below for judgment, under section 4919,
Comp. Laws. The court adjudged the plaintiff was in default for reply, and
directed the defendant to offer proof in support of his counterclaim. ZXHeld,
that the order was a proper order, upon the facts stated.

Appeal from District Court, Dickey County; Lauder, .

Action by William D. Heebner, as Heebner & Sons, against
Charles C. Shepard, on notes given for the price of a thrashing
machine. From a judgment of default for want of a reply to a
counterclaim, plaintiff appeals.

Affirmed.

A. T. Cole, (McCumber & Bogart, of counsel,) for appellant.
W. H. Rowe, for respondent.

WaLLin, C. J. Action on notes given for a thrashing machine.
The answer alleges that the machine was sold on a warranty, and
that it did not work as warranted, and by reason thereof the
defendant was damaged in a large sum, for which judgment was
demanded. The plaintiff never at any time served either a
demurrer or a reply to the answer, and after the time for serving
a reply had expired the defendant moved the court “to dismiss
plaintiff's complaint, and give judgment for his counterclaim.”
The motion was made upon the ground that no reply had ever
been served to the defendant’s answer, and that the time for
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reply had expired. Pursuant to said motion of the defendant, an
order of the trial court was made, adjudging plaintiff in default
for want of a reply to the counterclaim, as stated in the answer,
and further adjudging that the defendant could submit proof of
the facts alleged in the answer. Plaintiff appeals to this court
from said order.

Plaintiff’s sole contention in this court is that the order should
be reversed for the reason that the matter pleaded in the answer
is purely defensive matter,and does not constitute a counterclaim,
and therefore no reply was required. In our judgment, the con-
tention of the plaintiff is untenable. The answer stated, in sub-
stance, that the notes described in the complaint were given by
defendant to the plaintiff for a thrashing machine, which machine
was sold by plaintiff to defendant upon a warranty, and that the
machine did not work as warranted, and by reason of which fact
defendant had been damaged in a large sum, for which defendant
demanded a judgment against the plaintiff. The action is upon
contract, and the defendant, by his answer, admits the execution
of the contract, . e. the notes in suit, and thereby confesses the
cause of action stated in the complaint. The defendant then
proceeds to set out by answer another contract between the
plaintiff and the defendant, and alleges a brief act thereof, and
damages resulting from such breach, and demands judgment
against the plaintiff for damages. In brief, the case falls clearly
within the terms of the second subdivision of section 4915, Comp.
Laws. The action is one arising on contract, and the counter-
claim set out in the answer is one also arising on contract, and
one existing at the commencement of the action, in favor of the
defendant, and against the plaintiff. The answer contains no
defense whatever to the causes of action stated in the complaint.
On the contrary, the answer, by admitting the execution and
delivery of the notes, and by failing to allege any facts tending
to defeat the notes, thereby confesses the plaintiff's cause of
action. It follows that the cause of action against the plaintiff as
stated in the answer was a counterclaim, pure and simple, and
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nothing else. To this counterclaim the plaintiff should have
replied, if he desired to controvert the same. No reply was
served, and therefore the defendant was entitled to make the
motion indicated by section 4919, Comp. Laws. The order
appealed from was made upon such motion. '

The order of the District Court must be affirmed. All the
judges concurring.

(63 N. W. Rep. 892.)

NoTE—The defendant may move for judgment on counterclaim for want of
reply. Power v. Bowdle, 3 N. D. 107. That the facts pleaded are not the proper
subject of counterclaim, can only be taken advantage of by demurrer, and cannot be
raised on the trial by motion. First Nat. Bank v. Laughlin, 4 N. D. go1. Where
an answer states a good defense imperfectly, the defect should be met by motion to
make the pleading more definite and certain, and not by motion for judgment on the
answer as frivolous. Yerkes v. Crum, 2 N. D. 72. A motion to strike out a verified

general denial as sham and for judgment cannot be entertained. Cupples Wooden
Ware Co. v. Jansen, 4 Dak. 149.

MARGARET TAYLOR ws. WM. TAYLOR.

Opinion filed May 18th, 1895.

Trial De Novo in Supreme Court.

Actions tried below under the provisions of Ch. 82, Laws 1893, can only be
tried in this court de novo.

All Evidence Preserved—Review of Entire Case.

In such cases all the evidence offered in the trial court should be preserved in
the record, together with the objections thereto, if any; and, when the case
reaches this court, such objections will be passed upon as original questions, and
evidence improperly excluded below under objections will be considered here,
and evidence improperly admitted below over objections will be excluded here.
A respondent cannot complain that all the evidence is not here when the
omitted evidence was excluded on his objection, nor can appellant complain of
such omission when it is clear from the record, beyond controversy, that such
evidence was properly excluded.

Indentification of Exhibits—Certificate of Judge.

All exhibits offered in the court below, whether received or not, should be
identified in this court by the certificate of the trial judge, as admitted exhibits
are indentified in other cases. ’
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Condonation of Cruelty by Cohabitation.

In an action for divorce on the ground of cruelty, cohabitation after such
cruelty does not establish condonation, in the absence of an express agreement
to condone. .

Revocation of Condonation.

In such an action, an express agreement to condone is revoked, and the
original cause renewed, by subsequent act of cruelty on the part of the condonor
towards the condonee.

Record Remanded for Judgment in Lower Court.

In actions tried here under the provisions of said Ch. 82, Laws 1893, while this
court will determine the final judgment or decree to be entered, such entry will
not be made in this court, but the record will be remanded to the court from
which the appeal was taken, under the provisions of § 26, Ch. 120, Laws 1891,
and it will be the duty of that court to order the entry of a judgment in con-
formity with the determination of this court.

Appeal from District Court, Cass County; McConnell, J.

Action for divorce by Margaret Taylor against William Taylor.
From a judgment dismissing the action, plaintiff appeals.

Modified.

J. E. Robinson, for appellant.
W. H. Barnett, for respondent.

BarTHOLOMEW, J. The condition of the record in this case has
caused us some embarrassment. The action was for a divorce,
and was dismissed. It was tried after the enactment of Ch. 82,
Laws 1893, the first section of which contains the following
language: “In all actions tried by the District Court without a
jury, wherein issue of fact has been joined, all the evidence
offered in the trial shall be taken down in writing, or the court
may order the evidence or any part thereof to be taken in the
form of depositions, or either party may, at pleasure, take his
testimony or any part thereof by deposition; provided, that when-
ever such evidence is taken down in shorthand and written out at
length, it shall be deemed to have been taken down in writing,
and all testimony so taken in shorthand must, at the request of
either party, be so written out at length, and filed with the clerk.
All evidence taken as provided by this section shall be certified
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by the judge at any time after the trial, and within one month
before the time allowed for the appeal of said cause shall have
expired, and shall thereupon become a_part of the judgment roll,
and the original of such judgment roll shall go on appeal to the
Supreme Court, which shall try the cause anew upon such judg-
ment roll and render final judgment therein, according to the
justice of the case, and in the decision of all equitable actions the
rules of equity must prevail. And in all actions tried in the
District Court according to the provisions of this act no excep-
tions need be taken on findings of fact made.” This is the first
appeal that has reached us under that act. No question is made
upon the legality or constitutionality of the act, nor upon any
matter of procedure thereunder; and we therefore disclaim pass-
ing upon any questions of practice arising under said law except
such as are herein specifically mentioned. Both parties treat the
case as properly in this court for trial de novo, and for no other
purpose. It is clear that it was the duty of the trial court to try
the case under the above statute, and equally clear that we can
only try it de novo in this court. But there is nothing in the
abstract from which we can gather that it is an abstract of all the
evidence adduced at the trial. This, under the circumstances,
may be a violation of rules of this court. But as the foregoing
statute marks a most radical change in procedure in this court,
and as the rule was formulated to meet the previous practice, we
are not inclined to favor any strict application of the rule to
cases of this character until we have indicated the proper prac-
tice under the new statute. We have carefully explored the
record. We find the oral evidence offered at the trial all properly
preserved and certified. We find, however, that plaintiff (appel-
lant here) offered in evidence two exhibits (Exhibits A and B,)
which, on defendant’s objection, were rejected by the court.
Exhibit C offered by plaintiff, was received. There are certain
papers found in this record marked Exhibits “A,” “B,” and “C,”
respectively, but these papers are in no manner authenticated or
identified by any certificate of the trial judge. Two of the
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exhibits (A and B) were rejected. If we treat them as not in the
record, the respondent cannot complain, as they were excluded
on his objection, and we must presume that their presence would
be to his detriment and appellant’s advantage. Lumber Co. v.
Mitchell, 61 Iowa, 132, 16 N. W. 52. Nor can appellant be heard
to object to their absence, as the preliminary oral testimony which
is in the record, and which led up to the offer of the exhibits,
shows so clearly that they were inadmissable that they would not
be considered for a moment if here. We wish to say in passing,
however, that we deem it the proper practice in cases tried in
this method to make the record show all the evidence offered in
the lower court, and the objections thereto, whether such evidence
he received and considered by the trial court or not. When the case
reaches this court, the objections will be passed upon as original
objections, and without regard to the rulings of the trial court,
and evidence improperly excluded below, under objections, will
be considered here, and evidence improperly admitted below,
over objections, will not be considered here. Such seems to be
the practice under similar statutes. Zaplor v. Kier, 54 Iowa 645,
7 N. W. 120; Blough v. Van Hoorebeke, 48 lowa, 40; Lumber Co. v.
Mitchell, supra. Exhibit C, while not indentified by the certificate
of the trial judge, is yet so far identified that we deem it our duty
to consider it in this case. The oral evidence discloses its date,
the signatures thereto, and its purport. The paper found in the
record, and marked “Exhibit C,” corresponds in all respects with
the paper described in the oral testimony. No suggestion is
made that it is not properly before us. On the contrary, both
parties are in this court, claiming rights under such instrument;
and we shall therefore in this instance regard it as properly
before us. Butit is evident that in these cases the proper and
orderly practice requires all exhibits offered in the trial court to
be made a part of the record in the case, together with the
objections thereto, if any; and all such exhibits should be certi-
fied to this court in the same manner that exhibits received in
evidence are certified in other cases.
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Turning to the evidence in the case, we are unanimously of the
opinion that under it appellant should have a decree in this case.
No good purpose can be subserved by setting out the evidence.
The complaint was for cruelty, and the evidence shows a case of
almost unparrelled cruelty, by use of personal violence and brute
force. There is no attempt to deny or palliate this extreme
cruelty. Respondent relies solely upon this plea of condonation.
In this, we think, he signally failed. Exhibit C is an instrument
dated December 23, 1893, and signed by the parties hereto, and
by which respondent releases to appellant all claim to certain
real estate and personal property therein described, and agrees
to pay her $100 per year for the support of the two minor
children. The last paragraph of the instrument is as follows:
“An:i, until after seeding next spring, William Taylor is to have
the use of the granary on said land for his wheat and oats, and
the barn for his stock, in the same manner as the same is now
used by him, and likewise the use of the fanning mill.” Respon-
dent contends, and so testifies, that this instrument was signed
upon appellant’s promise to condone his past conduct, dimiss her
complaint for divorce then pending, and resume her relations as
his wife. At the time the instrument was executed, respondent
had served no answer to the divorce complaint, nor did he
intend so to do. Appellant testifies that there was no promise to
condone or dismiss, and that the instrument was intended as a
settlement of property questions between them, and provision for
the two minor children, in anticipation that a decree of divorce
would be granted her. She has sworn corroboration in the oral
testimony. But we think the instrument itself is almost conclu-
sive against respondent’s position. The exception from the
household furniture transferred to appellant of “the bedding and
the bed occupied and used by William Taylor,” the promise to
pay appellant the $100 per year for the support of the two little
girls, and the reservation of the use of the granary and barn
and fanning mill “until after seeding time next spring,” are all
clearly inconsistent with any purpose to resume and continue
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their relations as husband and wife. Respondent also relies,
as showing condonation, upon cohabitation subsequent to the
commencement of the action after the execution of Exhibit C.
Appellant admits cohabitation on several occasions, but swears
that she was compelled by force and threats to submit to respon-
dents’s embraces. It is suggestive in this connection to note
that after appellant had testified to such force and threats,
and when respondent was placed upon the stand to rebut
such testimony, and was asked by his counsel, “You my state,
Mr. Taylor, whether or not you forced her to have marital rela-
tions after the signing of that document,” respondent remained
silent, and made no answer. But, further as to this matter of
condonation: Section 2569, Comp. Laws, reads: Condonati'on is
the conditional forgiveness of a matrimonial offense constituting
a cause for divorce.” Section 2570 reads: “The following
requirement are necessary to condonation: Restoration of the
offending party to all marital rights. Condonation implies a
condition subsequent,—that the forgiving party must be treated
with conjugal kindness. Where the cause of divorce consists of
a course of offensive conduct, or arises in cases of cruelty from
excessive acts of ill-treatment, which may, aggregately, constitute
the offense, cohabitation, or passive endurance, or conjudal kind-
ness, shall not be evidence of condonation of any of the acts
constituting such cause, unless accompanied by an express agree-
ment to condone.” Section 2571 reads: “Condonation is revoked
and the original cause of divorce revived: When the condonee
commits acts constituting a like or other cause of divorce; or<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>