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Analysis 
[1] The omissions as to Peeraer were 

clearly immaterial. There was no confu
sion between Peeraer and Kinstler and the 
fact that Peeraer had been in prison since 
1983 had no relevance to the warrant. Tel-
lis made it clear that Peeraer was in jail as 
a result of the 1983 search of the Park 
Drive house. He did not have to say that 
anyone had been arrested as a result of the 
1983 search of Graham Hill Road—the non-
success of that search was implicit in the 
affidavit. The mistakes as to the vehicles 
were the result of some confusion in the 
transmission of information, and the confu
sion did not subtract from the substance of 
the affidavit. In the totality of facts metic
ulously set out by Tellis, the minor mis
takes were inconsequential. There is no 
evidence that they were the result of delib
erate or reckless falsehood. There is no 
basis under Franks, supra for reversing 
the district court. 

What the affidavit did present amply and 
accurately was information that two of the 
principal ingredients in the manufacture of 
methamphetamine had been purchased and 
brought to the Lincoln Road property, a 
remote location. Other materials brought 
there or in use there—the plastic contain
ers, the duct and the brown barrel—^were 
also indicia of a methamphetamine labo
ratory operation. The material taken to 
the dump was consistent with such an oper
ation. The evasive maneuvers of the truck 
going to the dump and the evasive maneu
vers of the Dodge Ramcharger on May 31 
suggested criminal conduct that had to be 
hidden. The information the narcotics 
agents possessed about past activities of 
Kinstler, Lynda Treadway and David Lyle 
constituted additional circumstances to be 
taken into account in assessing the signifi
cance of the activity observed at Lincoln 
Road. 

[2] Entirely apart from the minor omis
sions and misstatements, Tellis' affidavit 
furnished a basis for the issuer of the 
warrant "to make a practical common 
sense decision" that there was "a fair prob
ability" that evidence of a crime would be 
found at the locations for which the war

rants were sought. Illinois v. Gates, 462 
U.S. 213, 238, 103 S.Ct. 2317, 2332, 76 
L.Ed.2d 527 (1983). Not only does the ap
pellant fail to prove his case under Franks, 
but the totality of the circumstances set 
out by Tellis constituted probable cause for 
the warrant to issue. 

No single detail among those set out in 
the affidavit was itself conclusive. Rather, 
the details converged to form a pattern. 
As is normally the case when a human 
mind is making a judgment of probability, 
it is the convergence and the pattern that 
are determinative. Convergence and pat
tern reduce the likelihood of accident or 
coincidence. When there is enough conver
gence and pattern, as happened here, there 
is a fair probability that further informa
tion produced by a warrant will confirm the 
inferences already formed. 

AFFIRMED. 
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Employee, who had registered copy
rights in his video game, brought copyright 
infringement action against employer and 
others. The United States District Court 
for the Eastern District of California, Mil
ton L., Schwartz, J., entered summary 
judgment in favor of defense. Plaintiff 
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appealed. The Court of Appeals, Nelson, 
Circuit Judge, held that although there 
were numerous similar features in two vid
eo games, each of similar features consti
tuted basic idea of video games and, to 
extent each feature was expressive, expres
sion was, as practical matter, indispens
able, or at least standard, in treatment of 
given idea, so that only similar features in 
video games were nonprotectable ideas. 

Affirmed. 

1. Federal Courts <s=776 
Summary judgments in copjrright in

fringement cases are subject to de novo 
review by Court of Appeals. 
2. Copyrights and Intellectual Property 

<S=.89(2) 
Summary judgment is clearly appropri

ate in copyright infringement cases if, af
ter reviewing evidence and drawing every 
inference in light most favorable to non-
moving party, court concludes that no rea
sonable jury could find substantial similari
ty of both ideas and expression between 
works at issue. 
3. Copyrights and Intellectual Property 

«S=>89(2) 
Because plaintiff bears burden of prov

ing that works at issue are substantially 
similar in copyright infringement case, 
summary judgment for defendant is appro
priate when plaintiff fails to make suffi
cient showing that ideas and expressive 
elements of works are substantially similar 
after defendant has properly identified in 
motion for summary judgment that plain
tiff has failed to do so. 
4. Copyrights and Intellectual Property 

«s=»51 
To establish claim for cop3rright in

fringement, plaintiff must show that she 
owns copyright in allegedly copied work, 
that defendant had access to work, and 
that plaintiffs and defendant's works are 
substantially similar. 
5. Copyrights and Intellectual Property 

«=»51 
To show that two works are substan

tially similar, for purpose of copyright in

fringement action, plaintiff must demon
strate that works are substantially similar 
in both ideas and expression. 

6. Copyrights and Intellectual Property 
«=»4.5 

Although plaintiff in copyright in
fringement action must show that ideas 
and works at issue are substantially sim
ilar, ideas themselves are not protected by 
copyright and cannot, therefore, be infring
ed. 

7. Copyrights and Intellectual Property 
«s=»67.1 

Although there were numerous similar 
features in two video games, each of sim
ilar features constituted basic idea of video 
games and, to extent each feature was 
expressive, expression was, as practical 
matter, indispensable, or at least standard, 
in treatment of given idea, so that only 
similar features in video games were non
protectable ideas; no reasonable jury could 
conclude that indispensable expression of 
similar ideas was virtually identical in copy
righted video game and allegedly in
fringing video game. 17 U.S.C.A. §§ 101-
810. 

8. Copyrights and Intellectual Property 
<s»10.1 

Mere indispensable expression of 
ideas, based on technical requirements of 
video game medium, may be protected only 
against virtually identical copying. 

George M. Schwab, San Francisco, Cal., 
for plaintiff-appellant. 

Paul C. Saunders, New York City, R. 
Michael West, Sacramento, Cal., for de
fendants-appellees. 

Appeal from the United States District 
Court for the Eastern District of Califor
nia. 

Before NELSON, KOZINSKI and 
NOONAN, Circuit Judges. 

NELSON, Circuit Judge: 
Anthony James Frybarger appeals from 

a summary judgment in favor of IBM Cor-
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poration, Inc., Nasir Gebelli, and Gebelli 
Software, Inc. ("Gebelli"), in his copyright 
infringement and Lanham Act action. Fry-
barger claims that Gebelli copied protected 
elements of Frybarger's "TRICKY TRAP
PER" drawings, computer program and vi
deogame, in Gebelli's "MOUSER" story-
board, computer program and videogame, 
which Gebelli licensed to IBM for use with 
its PC Jr. personal computer. Frybarger 
brought an action in United States District 
Court for the Eastern District of Califor
nia, alleging federal causes of action for 
copyright infringement under 17 U.S.C. 
§§ 101-810 (1982), and unfair competition 
under the Lanham Act, 15 U.S.C. §§ 1051-
1127 (1982), as well as pendent state law 
claims for misappropriation of trade se
crets, unfair competition, conversion and 
unjust enrichment. The district court 
granted IBM's motion for summary judg
ment on the federal causes of action con
cluding, as a matter of law, that no reason
able jury could find Gebelli's works sub
stantially similar to Frybarger's works. 
The district court then dismissed Frybar
ger's state law claims without prejudice. 

Frybarger only appeals the summary 
judgment on his federal causes of action. 
This court has jurisdiction under 28 U.S.C. 
§ 1291. We affirm. 

FACTS 
Frybarger was employed by Gebelli in 

1982. During the Summer of 1982, Frybar
ger submitted design drawings and a flow 
chart describing his "TRICKY TRAPPER" 
videogame to Gebelli pursuant to a confi
dential disclosure agreement. In addition, 
Frybarger had several conversations with 
Nasir Gebelli and Gebelli employees re
garding his "TRICKY TRAPPER" video
game and provided, at Gebelli's request, an 
annotated computer program and a playa
ble disk of "TRICKY TRAPPER" in Sep
tember and November 1982. 

During the period of Frybarger's em
ployment, Gebelli had a consulting agree
ment with IBM regarding the development 
of electronic videogame programming for 
the IBM personal computer. On October 

19, 1982, Gebelli entered into an agreement 
with IBM to develop three videogames for 
the IBM PC Jr. personal computer and 
submitted storyboards to IBM on Novem
ber 19, 1982, for two of the proposed video
games. One of the two storyboards was 
for Gebelli's "MOUSER" videogame. Soon 
thereafter, Gebelli finished the "MOUSER" 
electronic videogame, registered the copy
rights in it, and IBM began to market and 
distribute it. 

In 1984, Frybarger registered the copy
rights in his "TRICKY TRAPPER" video
game. On July 13, 1984, Frybarger filed 
his first complaint and, on September 24, 
1985, an amended complaint, against IBM, 
Gebelli, and Nasir Gebelli, in United States 
District Court for the Eastern District of 
California. In his amended complaint, Fry
barger alleged that Gebelli infringed Fry
barger's copyrights by using elements of 
Frybarger's "TRICKY TRAPPER" works 
in Gebelli's "MOUSER" works, and that 
Gebelli's infringement constituted unfair 
competition under Section 43(a) of the Lan
ham Act, 15 U.S.C. § 1125(a); Frybarger 
also alleged pendent state law claims for 
misappropriation of trade secrets, unfair 
competition, conversion, and unjust enrich
ment. Shortly thereafter, IBM submitted 
motions for summary judgment and judg
ment on the pleadings. 

On February 10, 1986, the district court 
held a three and one-half hour Hearing on 
IBM's motions for summary judgment and 
judgment on the pleadings. At the hear
ing, the district court viewed "MOUSER" 
in play on an IBM PC Jr. computer, 
"TRICKY TRAPPER" in play on an Apple 
II computer and on videotape, and four 
other videogames.' The court also exam
ined six color photographs, prepared by 
IBM, comparing key elements of Frybar
ger's and Gebelli's videogames, and several 
affidavits from videogame, programming, 
and software experts submitted by each 
side. At the close of the hearing, the court 
granted IBM's motion for summary judg
ment on the copyright infringement and 
Lanham Act causes of action, concluding. 

1. "LADY BUG", "MOUSETRAP", "LOCK n' CHASE" and "DRELBS". 
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as a matter of law, that no reasonable jury 
could find Frybarger's and Gebelli's works 
substantially similar. The court then dis
missed Frybarger's state law claims with
out prejudice. The district court's decision 
was made applicable to Gebelli and Nasir 
Gebelli by stipulation of the parties, and 
judgment was entered on April 11, 1986. 
Frybarger timely appealed. 

DISCUSSION 
[1] Summary judgments in copyright 

infringement cases are subject to de novo 
review by this court. Berkic v. CrichUm, 
761 F.2d 1289, 1292 (9th Cir.), cert denied, 
— U.S. , 106 S.Ct. 85, 88 L.Ed.2d 69 
(1985); lAtchfield v. Spielberg, 736 F.2d 
1852, 1356 (9th Cir.1984), cert, denied, 470 
U.S. 1052, 105 S.Ct. 1753, 84 L.Ed.2d 817 
(1985). "[W]e may affirm if the record, 
viewed in the light most favorable to the 
[non-moving party], discloses no genuine 
issues of material fact and if [the moving 
party] was entitled to judgment as a matter 
of law." Fisher v. Dees, 794 F.2d 432, 434 
(9th Cir.1986). 

1. SUMMARY JUDGMENT 
Generally, "summary judgment is not 

highly favored on the substantial similarity 
issue in copyright cases." Berkic, 761 F.2d 
at 1292. See Litchfield, 736 F.2d at 1355 
("Substantial similarity is usually an ex
tremely close issue of fact and summary 
judgment has been disfavored in cases in
volving intellectual property") (citing 
Twentieth Century-Fox Film Corp. v. 
MCA, Inc., 715 F.2d 1327, 1330 n. 6 (9th 
Cir.1983)). Nonetheless, "the question 
whether there is substantial similarity of 
ideas between two works 'may often be 
decided as a matter of law,'" Berkic, 761 
F.2d at 1292 (quoting Sid & Marty Krofft 
Television Prods., Inc. v. McDonald's 
Corp., 562 F.2d 1157, 1164 (9th Cir.1977)) 
(emphasis added), and there is no special 
standard for determining " 'whether sum
mary judgment is appropriate on the issue 
of substantial similarity of expression.'" 
Id. (quoting See v. Durang, 711 F.2d 141, 
142 (9th Cir.1983)) (emphasis added). Thus, 
"since Krqffl, we have frequently affirmed 

summary judgments in favor of copyright 
defendants on the substantial similarity is
sue." Id. (citing lAtchfield, 736 F.2d at 
1358; Durang, 711 F.2d at 142; Jason v. 
Fonda, 698 F.2d 966, 967 (9th Cir.1982), 
incorporating by reference, Jason v. Fon
da, 526 F.Supp. 774, 777 (C.D.Cal.l981)). 

[2] Summary judgment is clearly appro
priate in copyright infringement cases if, 
after viewing the evidence and drawing 
every inference in the light most favorable 
to the nonmoving party, the court con
cludes that no reasonable jury could find 
substantial similarity of both ideas and ex
pression between the works at issue. 
Litchfield, 736 F.2d at 1356. See also Du
rang, 711 F.2d at 143 ("Summary judgment 
is proper if reasonable minds could not 
differ as to the presence or absence of 
substantial similarity of expression"); Fon
da, 526 F.Supp. at 777 ("[Sjummary judg
ment is proper when the Court determines 
that the similarity between works is insub
stantial as a matter of law In other 
words, ... if it determines that no reason
able trier of fact could find that the plain
tiff has satisfied both of the Krofft tests.") 

[3] Because plaintiff bears the burden 
of proving that the works at issue are 
substantially similar in a cop3rright in
fringement case, Litchfield, 736 F.2d at 
1356 (citing Sid & Marty Krofft, 562 F.2d 
at 1164), summary judgment for defendant 
is appropriate when plaintiff fails to make 
a sufficient showing that the ideas and 
expressive elements of the works are sub
stantially similar after defendant has prop
erly identified in a motion for summary 
judgment that plaintiff has failed to do so. 
See Celotex Corp. v. Catrett, — U.S. , 
106 S.Ct 2548, 2553-54, 91 L.Ed.2d 265 
(1986) (Moving party need only inform the 
court of the basis of its motion and is then 
" 'entitled to judgment as a matter of law' 
[if] the nonmoving party has failed to make 
a sufficient showing on an essential ele
ment of her case with respect to which she 
has the burden of proof); Barnes v. Ar-
den Mayfair, Inc., 759 F.2d 676, 680 (9th 
Cir.1985) (" '[I]f there is no genuine issue 
of material fact, and if the resisting party 
does not present a record sufficient to sup-



FRYBARGER v. INTERNATIONAL BUSINESS MACHINES CORP. 529 
cite as 812 F.2d 525 (9th Cir. 1987) 

port a reasonable finding in his favor, a 
district court has a duty to grant the mo
tion for summary judgment'") (quoting 
Filco V. Amana Refrigeration, Inc., 709 
F.2d 1257, 1260 (9th Cir.), cert, dismissed, 
464 U.S. 956, 104 S.Ct. 385, 78 L.Ed.2d 331 
(1983)). Accordingly, Frybarger bears the 
burden of demonstrating some genuine is
sue of material fact as to whether a reason
able jury could conclude that Frybarger's 
and Gebelli's works are substantially sim
ilar in ideas and expression. If unable to 
do so, summary judgment is appropriate. 

II. COPYRIGHT INFRINGEMENT 
[4,5] To establish a claim for copyright 

infringemerlt, plaintiff must show that 1) 
she owns the copyright in the allegedly 
copied work; 2) defendant had access to 
the work; and 3) plaintiff's and defendant's 
works are substantially similiar. Cooling 
Sys. and Flexibles, Inc. v. Stuart Radia
tor, Inc., in F.2d 485, 491 (9th Cir.1985) 
(citing Berkic, 761 F.2d at 1291); Litch
field, 736 F.2d at 1355; Sid & Marty 
Krofft, 562 F.2d at 1162. To show that 
two works are substantially similar, plain
tiff must demonstrate that the works are 
substantially similar in both ideas and ex
pression. Cooling Sys., Ill F.2d at 491; 
Berkic, 761 F.2d at 1292; Litchfield, 736 
F.2d at 1356 (citing Sid & Marty Krofft, 
562 F.2d at 1164). For the sole purpose of 
IBM's motion for summary judgment, IBM 
and Gebelli conceded that Frybarger owns 
the copyrights in "TRICKY TRAPPER" 
and that Gebelli had access to Frybarger's 
works. Thus, the only question before us 
is whether the district court correctly con
cluded that no genuine issue of material 
fact exists as to whether Frybarger's and 
Gebelli's works are substantially similar in 
ideas and expression. 

[6] Although plaintiff must show that 
the ideas in the works at issue are substan
tially similar, the ideas themselves are not 
protected by cop3rright and cannot, there-

2. 'TRICKY TRAPPER" and "MOUSER" share 
the following similar features: 

1) The display screen of each game is filled 
with straight rows of pivot points on a solid 
colored background. 

fore, be infringed. See Harper & Row 
Publishers, Inc. v. Nation Enters., 471 
U.S. 539, 105 S.Ct. 2218, 2224, 85 L.Ed.2d 
588 (1985) ("[N]o author may copyright 
facts or ideas."); Cooling Sys., Ill F.2d at 
491 ("Copyright law never protects the ... 
ideas contained in published works."); Sid 
& Marty Krofft, 562 F.2d at 1163 ("It is an 
axiom of copyright law that the protection 
granted to a copyrighted work extends 
only to the particular expression of the idea 
and never to the idea itself.") (citing Mazer 
V. Stein, 347 U.S. 201, 217-18, 74 S.Ct. 460, 
470, 98 L.Ed. 630 (1954). This axiom is 
expressly codified in 17 U.S.C. § 102(b) 
(1982) ("In no case does copyright protec
tion for an original work of authorship 
extend to any idea ... [or] ... concept 
..., regardless of the form in which it is 
described, explained, illustrated, or embod
ied in such work."). 

Those features of Frybarger's works 
that are ideas are not protected, therefore, 
against even directly copied identical ideas 
in Gebelli's works. Thus, to the extent 
that the similarities between Frybarger's 
and Gebelli's works are confined to ideas 
and general concepts, these similarities are 
noninfringing. See 3 M. Nimmer, Nimmer 
On Copyright § 13.03[A][1] at 13-21 (1986) 
("[I]f the only similarity between plaintiff's 
and defendant's works is that of the ab
stract idea, there is an absence of substan
tial similarity and hence no infringement 
results.") (emphasis in original). 

[7] The district court concluded that the 
only similar features in Frybarger's and 
Gebelli's works are nonprotectible ideas. 
As for the expressive elements in the 
works, the district court held that no rea
sonable jury could find them substantially 
similar. After viewing Frybarger's and 
Gebelli's works, and the other videogames 
viewed by the district court, we are con
vinced that the district court was correct. 
Although there are numerous similar fea
tures in Frybarger's and Gebelli's works,® 

2) Between some of the pivot points are solid 
lines, connecting two pivot points. 

3) There is a single protagonist. 
4) The single protagonist has legs and a face. 
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we believe that each of the similar features 
constitutes a basic idea of the videogames 
and, to the extent each feature is expres
sive, that the expression is " 'as a practical 
matter indispensable, or at least standard, 
in the treatment of a given [idea].'" ® 
Atari, Inc. v. North American Philips 
Consumer Elecs. Corp., 672 F.2d 607, 616 
(7th Cir.1982) (quoting Alexander v. Haley, 
460 F.Supp. 40, 45 (S.D.N.Y.1978). These 
ideas, like all ideas, are not protected by 
copyright. Id. at 615; see 17 U.S.C. 
§ 102(b); Sid & Marty Krofft, 562 F.2d at 
1163; 3 Nimmer, supra, § 13.03[A][1], at 
13-21. They have been left explicitly un
protected in order to encourage their indi
vidual expression in original works of au
thorship. 

[8] Furthermore, the mere indispens
able expression of these ideas, based on the 
technical requirements of the videogame 
medium, may be protected only against vir
tually identical copying. Atari, 672 F.2d at 
616; Sid & Marty Krofft, 562 F.2d at 1168. 
Indispensable expression is accorded only 
this slight protection because it is so close 
to the nonprotectible idea itself that "the 
expression provides nothing new or addi
tional over the idea." Id. See also Her
bert Rosenthal Jewelry Corp. v. Kalpaki-
an, 446 F.2d 738, 742 (9th Cir.1971) ("When 
the 'idea' and its 'expression' are thus in
separable, copying the 'expression' will not 
be barred, since protecting the 'expression' 
in such circumstances would confer a mo
nopoly of the 'idea' upon the copjndght 
owner."); Atari, Inc. v. Amusement 
World, Inc., 547 F.Supp. 222, 229 (D.Md. 
1981) (indispensable expressive features of 

5) The single protagonist moves vertically 
and horizontally between rows of pivot points. 

6) The single protttgonist may cause one end 
of a line to come unattached from one pivot 
point and attach to a different pivot point by 
bumping into the line as the protagonist moves 
between rows of pivot points. 

7) There is more than one antagonist. 
8) Each antagonist moves toward the general 

location of the protagonist. 
9) ff an antagonist bumps into the protago

nist, the progress of play stops. 
10) An antagonist will be immobilized if it is 

surrounded on three sides by lines and the pro
tagonist bumps a line across the fourth side, 
closing off the only remaining avenue of exit. 

videogames "are part of plaintiffs idea and 
are not protected by plaintiffs copyright"). 
Viewing the evidence in the light most fa
vorable to Frybarger, we agree with the 
district court that no reasonable jury could 
conclude that the indispensable expression 
of these similar ideas is virtually identical 
in Frybarger's and Gebelli's works. 

For the reasons above, there could be no 
copyright infringement as a matter of law. 
Therefore, the district court properly 
granted summary judgment. 

AFFIRMED. 
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Defendant, who was convicted of con
spiracy to possess cocaine with intent to 
distribute, aiding and abetting distribution 

11) The player may obtain points by causing 
the protagonist to elude and 'trap' antagonists. 

12). The speed at which the protagonist and 
antagonists move increases as the game 
progresses. 

3. This is the scenes a faire doctrine, applied in 
infringement cases to " 'expression ... which 
necessarily results from the fact that the com
mon idea is only capable of expression in more 
or less stereotyped form.'" Atari, 672 F.2d at 
616 (quoting 3 Nimmer, supra, § 13.03[A][1], at 
13-28). 

* The panel finds this case appropriate for submis
sion without oral argument piu-suant to Ninth 
Circuit Rule 3(f) and Fed.R.App.P. 34(a). 


