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3 | Having first duly sworn en oath ©s on attoched
: sheet end in accordance with the proccdure folloved

b in ny country I hercoy dencse t¢s follows.

=
g
'-. 'rf

L Sinl
T

-1",'_.

o

I e N R e

|
T

W T LR

E

B e
—

b

s

_ ‘-.‘.....:

- .
L= 1_1-

R ok
Kt p v

o

y—y i

-

:.#F‘:L :I-',. o

ia
[
A
'y
W,
5
s

=, ‘r‘--t.

e gl

o e

-}-'.l._

o e Wiy

TR e




v ..r—-i_'i."-lﬂnr e BT
o, . "
1

Pl g e ey B

wid 07l T i

A

Un this B duy of , 1947

3tz:éun.

Y

" ,.‘v :
LDEPONENT ' - et
M‘fr dimz-l:ﬁq. e

ST o " _—

X i MMrhereby certity that #the

nbove statement wuas sworn by the veponent, who affixed :
nis signeture ad seul therete in the presence of
this witness. 4

un the sume wte
At Zi;.u 2

witness: (signed) S o < t=zun %
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nothing. |

W ey
e EE 5

:-—.q.l "'"_"J‘,:_'."*{ﬂ fw e ]
" " 4

. _I
Jis '-I.H

Vith my conscience I SWweLrtp tell

nholdingznﬁthing:and édding

SUNBY Duec:  (oom)
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Trexsl sLletion Cervificave. P

I, Churles D. cheldon, Cliei of the Doi ms8e Lenguage Brench,
aereby certify that tho lroreseing orensieticn daseribed in cho
above certificute is, to %the best of iy knowledye end buller, B

L. |

< correct trinslation né 1s b aver os p0SsElule Lo tho neaning

d a; Cﬂu;¢u3 D. bacidon.

of the original documcut.
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International Military Tribunal for the Far East
The United States of America et al

against

Arakl, Sadao, et al

Affidavit (W)

SDV/AAoliﬁ'
'Shﬁgebu- being first duly sworn according

’/k

to the ccustomary formality in this country devose and state:
I, the undersigned, venture to submit the following
statement as my affidavit, in answer to the gl'ren querries,

namely: (1) What 1slywuv record:ogfligertn—bhﬂ—vaﬁtf (2) How— i

do you understand by the term "war ecrimes' ? Partie +Arly, how

did you m Article 10 of the Potsdam Daclaration

I

uhen-Jaoan accepted the conditions laid down in it? And (3) Den't
Jou think that rules of international law should 50 ma}ong
with the chang;esc?e-&emm worldu’%“'_ -?

(1) I was born in 1871 =at Shimodate, Ibaraki-ken. 1In
my early life I devoted mvself mainly)g- the study of Chinese
classics in private schools , and thus misﬂgd
the opportunity of undergoing the "ormal curriculum of uni=-
varsity'or'1€§ oreparatory schools. I studied by myself the

sclence of jurisprudence an%%Engliah language. In 1897, 1

passed the examination for dislomatiec and ronsularp apents, and
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entered the Foreign 0ffice. After having served in various

. a
parts of the Orient and the Occident, and_ggfh.Firat,Secretary

subaequently'Witthonsul-General
at Galcutta'ua.my'last

y f I retired fronm the
Lf service in 1917.

of the Embassy at Vienna and

foreign

During the Russe-Japanese War of 1804-~5, I was temporarily
®¢, and engaged in administrative

Japanese occupied territory in South Manchuria
At
as a legal adviger.

That time I came

attached to the

worklf of the

into association with
late Drdeagaofapég&, adviser of international law at the

General Hetdguarters of the

Japanese Manchurian Ar:.y, and took

the opportunity of Jursuing my further studies under him, and

relative to war.

With-#hgégetirement rom the Foreign Office,

L entered
Into my new 1ifs of

at
(and sometime &2—tITE Hosed University),
oA

and continued lectures
42 Waseda M

: twenty-five years, until 1943,

Professorshin =3—ire Waseda Urivsrsity

In 1925, my thesis "International Law

and International
Morality" ( in Japanese )

passed ths Faculty Council of the

Tokyo Imperial University

T, anqdras conferred the degree of

Doctor of Lavw.

Vhen in 1932, the "Shanghel Incident"

Shanghai as thse adviser of int

°rnational Jaw of the Japanese 5
Third Fleet at that port. Afterm and

broke out, I went to
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ternational Law in the Shanghai Conflict' ( in Japanese and in

English),...--M ﬁ/é\(m MM(.::P

M ' ?
In 1936-6, I was an adviser the Government of the

1
£ v

;ag?returning to ‘okyo, I published my work dém—the—samp "In-

I

o |
Republic of China, my duty being in giving lectures ef inter- '
national law to the higher naval officers in Nanking. The
e ¥ A

efforts of my mission-w&g«go hlghly appreciated by the Chinese
Government that + vas honoured by Generalisaimg Chiang Kai-

shek with the decoration of the Blue Grand Cordon of the Order r

of the Coloured Jewel.

%ith the cutbreak of the "China lncident" in 1957, I

wont «ged to Shanghai bt ST e e et b~ s—tefone—of
/5-«)'%' ‘ 'l

the Japanese China Sea Fleet, &nd staved there for nearly
two ygars..n£_Lhe—£épe:—h&%f—vf-tne“hv3$élitiua. |
it is my privilege to add that, throughout the aforesaid
Shanghal Incident and the first npase the China Incident, T
e — T Lo o

felt it/pride that my legal advice)\ tg«various occasions con-
'I my I

tributed greatly to the comparatively good reputation of the
Japanese s ozerations ”

» Which were carried on in con-

formity, on the vwhole, with the efestates—ofthe—univonsalls

e«goepPed laws and customs of war.

My humble work "Lectures on International Law in Time
of War" ( in Japanese), the draft of whis: I had been writing :

since 1930 was finished in 1940, went to press subsequently, ']

and was published in November, 1941,-;::a-ba%ky—ifGor&bufe-oi- '




four volumes, consisting of nearly five thousand pages. The
Imperial Academy recognized its merit by endorsing it as an
unprecedented and standard work, greatly contributing ;o the
advancement of this field of Jjurisprudence, and was pleased

to bestow the Imperial Gift on the suthor,

52 June 1945, 1 E:s.appointed & VLouncillor of the Higher
PriZe CourtA In February of the gllowing vear, 1 was no-

minated a Member of the Imperial Academy by the Imperi. mandate.
(2) At the time when the Potsdam Daclaration was preclaimed

on July 26, 1945, the vast majority of Japanese internatlonal

jurists, including myself, understood Bgg the term "war crimes”

to m solely and exclusively an offence against the

laws and customs of war, as had generally been held by authorl-

tetive international lawyers, and they apvarsntly considered,

if my nresumption 1is not mistaken, that that term in Article

10 of the Declaration was accepted by the Japaness Government

p 2

in that sense. <+ myself, in“@T above-mentioned work "TLectures

on International ~aw ip +ims of Var ”_definéﬁf a "war crime",
i a"“"'gz;,"ﬂdfgz,Q1?¢4¢¢¢, ' '
which Iﬂ?n—uaed—%e__aagﬂgn apaneaq‘%Sen ritsu han" (literal-

ly: "War statute ofience”) as "an act _of%violation of the
VR o Y Nt

laws and customs of war. « .« .« The matters to be treated under

war crimes are mostly, though not all, stipulated in inter-

national conventions with regards to their prohibition ( as,

for instance, acts of hostilities by those who are not re-

cognized as lawful belligerents under Articles I and 2 of the




4
L
|
2
"3;
%.&

1

Hague code of land warfare; acts prohibited under Articles 23,
25, 28, etc. of same; verious clauses under the Geneva Red
Cross Convention; violation of the rules to be observed by sub-

merines under the London Neval Treaty of 1930.)" ( Vol.ll, pp.769-

770)

This 1s not necessarlly my own creatlvs Opianﬁf but tEat .

"N
which has been advanced byqQcertain number ofA-p&bi-i-e&-m. ® ot i
only in their dissertionsh) et fhat interpretation finds a place

S V.- o

not?2»frequently even in official texts, such as in Sections 44l
and 442 of the British "Manual of Military Law",enacted in 1914,
re-enacted in 1929, and amended in 1936, as well aa in Section

366 and 3569 of the American "Rules of Land Warfare of 1914,

The former reads:

- — o —— —

& See, for instance, Jppenhedimn, international Law, 5rd ét;,;
' - T —— —— "I-

——

pp. 431-3; ?itt Cobbett, —sading Cases of International Law,

4th ed. by H.L. Zellot, p. 17¢; Tachl (late prominent Japanese

International jurist), Treatise on International Law in Time of

— ——— e — _—— —— E———
o
o

Wvar ( in Jaoanese), 1931, p. 4l. See alsc an informative esga!%

—

by Dr. lathan (of the liddle *emple and Advocate of the

8upreme Court of South Africa) entitled "The HKenams@dnce of In-

ternational Law" in The Grotius Society Publication, No. &, 1926

in wh'zh the probldm of war crimee is dealt with (pp, 79-100,
181-134)., He scems to define them as "infringsement of the civilized
customs of war" (p.79), though he says thet "there is great room

for(controver y, and probably for improvement." (p.181>/

o i
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"(441) The Punishment of War Crimes.

"441; The -term 'War Crime' is the technical expression
for such an act of enemy soldiers and enemy civilians as may
be visited by punishment or capture of the offenders. it 1is
usual to empl@y this term, but it must be emophasized that 1t
1s used in the technicel military and legal sense only, and
not in the moral sense. Fﬁr although some of these acts, such
as ebuse of the privileges of the Red Cross badge, or the
marder of ﬁrisoners, may be disgraceful, yet others, such as
conveying information ebout the enemy, may be highly patrictic
and praiseworthy. The enemy, however, 1s in any case entitled
to punish these acts as war crimes,.

"442. War crimes may be divided into four different

clasees;

(1) Vidations of the recognized rules of warfare by

i members of the armed forces.
(1i) Illegitimate hostilitles 1in arms cormitted by
individuals vho are not members 6f the armed forces.

(11i) Espionzge and war treason. .
(iv) larauding.’

The latter, without defining the term "war crimes", enumerates the

i examples pertaining to them as follows:

"Way Crimes.

"z66. Orfenses committed by armed forcez. ——  The principal

offenses of this claess are: Making use of roisoned and otherwise

(¥




forbidden arms and ammunition; killing of the wounded; refusal

of gquarter; treacherous request for quarter; maltreatment of

dead bodies on the battle field; ill-treatment of orisoners of
war{_Preach of parole by prisoners of war; flring on undexfendgiyiﬂﬁﬁ
| 1ocalitiesa_abuae of the flag of truce; firing on the flag of :
truce; abuse of the Red Cross flag and emblem; and other violations

of the @feneva Convention; use of civilian clothing by troops to

conceal their military character durlng battle; bombardment of

hospitals and other privileged builldings, improper use of privileged

buildings for military purpvoses; poisoning of wells and streams;

Pillage and purposeless destructlon; ill-treatment of inhabitants
in occunied territory.'_lndividuals of the armed forves will not
be punlished for these offenses in cass they 1re committed under
the orders or sanction of their government or commanders.ﬁ.Tho

commanders ordering the commiszlon of such acts, or under whose

— g —— e e

authority they are committed by their troops, may be punished
by the belligerent into whose hands they mey fall.

"369. Epostilities committed by individuals not of armed

forces. =™ Persons who take un arms and commit hostilities

without having complied with the condlitions oreseribed for

securing the orlvlleges of belligerents, ars, when captured by .
the enemy, liabls to ounishment for such hostlile acts as wmar ]

criminals.’

3 §
During $=e "orld tu$(6£—¥9¥&—&93 there were numerous in-

. ’ A .
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stances of the so-called "war crimes", which 1led to lengthy

diécuﬂaions at the Peace Conference of Paris of 1919, and

| the subject was also considered by various writers. Even

ﬁ after the conclusion of peace, a number of arguqents pertalining
% to the same subject were brought forward by'pubiéﬁédﬁaq but
l

the interpretation of var crimes by them remained unshaken

from that in the above-cited theories and official texts. Thus

assuming, as may safely be assumed, that these commentaries

were 'maintained in authoritative official documents, supported
O

bgﬁ}arge majority of djstinguished contemperary writers, it
was entirely our conceptlon to perceive, at the time

of the acceptance by Japan of the conditions of the Potsdam

Declaration in general, and those laid down in Article 10 in
particular, that a war crime denoted, beaides an offence
against the laws and customs of war, an act of ﬁlanning, in-
stigaeting or accomplishing a war, whatever its nature or
purpose might be.

r- (3) ﬁevertheless, the conception of war, or at least,
of an aggressive war, has undergone a great change in the
minds of statesmen and thinkers of the cimilized nations
of the world, which manifested itself in a few post-'ar draf5t§
or ratifled treatiecs. _fhe fore~-runner of them was the Draft
Treaty of Mutual Assistance of 1923, submitted to the Fourth
Aaaémbly of the League of Nations of that year,| and which t

!
provided that "The Hlgh GContracting Parties, affirming that
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aggressive war is an International crime, undertake the
solemn engegement not to make themselves guilty of this
crime against any other nations."( Art. 1, Par.l). The
provisicns of this Draflt Treaty were, howeverfasz?ghort of
determining precisely what was the nature of an aggression
itself, or what did constitute en aggression in 1ts legal
sense. Consequently, the draft was abandonned at the Fifth
League Aqsembly, though had been accepted 1n orinciple by
elghteen Member-States.

The next was the Geneva FPeace P’rotocol, conmionly so
called, of 1924, This Protocol, together with the Locarno
Pacts of the foilowing year, appeared before the world as
exceedingly important diplomatic documents since the First
world ‘ar, revealing the gulding spiritX underlying the
foreigu policy of the leading European statesmen of the agse.
The gist of this Yrotocol was in denouncing aggressive wars
as a crime, in its violating the recognized solidarity of
the international community, by clarifying the nature of an
aggressor more definitely, at least to a certain extent. Had
this ‘rotocol been ratified by the principal signatory fowsrs,
pert?-alarly by Great Pritain, by whose nltimate refusal —
by the British Conservative Government which had succeeded the
Lﬁbour Cab*net of Ramsay MacDonald, the principal author

of the aynopaia side by side with his French colleagu M.Herriot -,

g TF fad 4oon 0/’20%24'—-—-




and hed it been materialized as an international compact,

it must have marked the greatest advancement ever made by

the community of nations towards the ellmination of war, by
providing machinery and sanctions to make the princinle operate
with much vitality. But it met with the sams i‘agi a8 W the
‘ Draft Treaty of Mutual Asslistance.
Legving aside & few other simllar attempts to eliminate
some kind of wars in a form of bilatersl or multilateral
treaties, we would mention lastly, but not the least n its

importance, the Pact of Paris of 1823 — the Hbllogg-Briand

Pact — which ranounces‘ﬂ?ﬁfwar ag an instrument of national

policy. However, since its embodying nrincinles, as well as
1+s full text, are too well known to the public at large, we

seo no necessity here to enter into the detalls in respect to

the “act.

*—-—“h_‘-_-‘*—'-‘—‘-.
-

Havertheles§, under these draft or ratified treatles,
it would be prematur: to conclude that every sort of wars 1s

to be condemned as & crime. To condemn aggression, which 1is

-
— __.-;.._n\___...--'- I—

an ection denoting a first act of proceeding to unprovoked

attack or invasion, is cuite understandable; but war 1s not

{ en act, though hostilities are, War in the light of inter-

-
i

netional law, that is to say, not in common exnression but

—eom—

theoretically, is not an act but a state — a state in certain
time and certain region, wherein acts of violence which, though
not permlssible in time of peace and 1in 2very region of the

world, 1s exceptionally permissible, provided they be done in

s X e

%&-;ﬂnhmmum VU




conformity with universally recognized rules of warfare,

P e o
condition in the international orgdnic body— ozpe disease,

~ore Uiy dllustratten. An event itself is neither lawful

nor unlawful. It constitutes neither crime nor non-crime.

War is a state, a phenomenon, an event; & _sympton of abnomal

To condemn any war as a crime, as is often attempted by some

treaty iramers or asserted by some oontemoorary-p&b%&e&#&a

whatever moral considerations may be urged in their support,

legally 1t 1is simply nonsense, just as to condemn illness

itself as a crime is nonsense, though neglect or carelessness
of health, one of the main causes of 1.lness, may be pronounced
as such.

Closely connected with the concevntion of war or of aggressive
wer, that of war crimes has, since the Four Power Agreemént
made in London on August 8, 1945, and the subpseguent publication
of the Charter of the International Military Tribunal in
Nuremberg, begun to take a new aspect compared with that which

had been prevalling prior to that date. This, however, should

be put aside from the aquestion at issue, as I think it is

outaide‘hk my Drovince so far as the present affieavit is

concerned. Lowever, with such vicissitudes of the conception
of war in general, and that of wer crimes in particular, it |
seems to be a fact that rules of international law, hitherte 1
held ee sacred and inviolable by orthodex Jurists, have come |
to experience a radical evolution, so as to meet thé new ldea

- 1ll = |

‘—#‘
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a8 jump. It must undergo a ,certain protes .
| 55+ .‘ 5E

4y

of the new age. But it must be borne in mind that s change
of the rilecs of international law, in order to make itself '

adaptable and effective, cannot reach the destination at

,4$1F.ﬂnuaﬁub-vﬂLaqfaahrii;ﬂuﬂr

- 3 ’ = - - j

Fardepredermee. In order to make an Iinterpretation of a given

term as authoritative 1ln international lew and as effective

in binding the vhole clvilized nations of the world, a single
new definitlion advanced by a State or & group of States, &
single new declsion of a court of fgustice, even w.th the name
of "international", & single new stipulation of a treaty, or
any other single case of legal action, is insufficient for
overturning tradltlional ruvles in that branch of law, though

elther could be 1lnveoked &s a8 good reference and sometimes a

powerful precedent. It is rightly stated in the Nuremberg

Judgment against the Germin war criminals given or. August

51, 194€, that Internationel law "1is not statle, but by con-
tinual adaptation follows the needs of a changing world."

riost exactly. But the qualilfging word” continuel" is essential.
Repetitlion to a certaln extent of a jsiven prasctice, and sup-
ported Dy a vast majority of prominent jurists of the world,
particularly by sueh an influentisl organlzation as l'Institut

de Droit International, are the necessary conditions for cone-




stituting the new rules of international law as being accepted {

by civilized nations. It 1s to be hoped that the new theory ‘
of war criminels aould- pass through sucl‘hprocesa, andm-q

grow up as the fittest of positive legal rules for governing ’

future international misdemeanours.

This ¢ Eﬂé"nf/‘ day of January, 1947, at /¢ :_ 52
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B | I swear according to _my conscience to state
r® 1

E B the whole truth, reserve nothing what I know, nor add

;:- n anything what 1 do not know.
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e1 ence Laaguago Jranch

International 1iilitery Tribunal for the For mast

The Uaited States of ericae ot al.

againgt
.raki, Sadao, ot al
SLfidavit
of

SHINOPU, Junhel

I, SHINJ:U, Junhol boing first duly suorn wccording to the customary

formality in this cowuiry de~cse ond state:

I, the undersigned, vordure to subnit the folloving stateuent as 1y

ffidarit, in ans.or to the civen querrios, omolve (1) Jhat is the record

your —ast lifo? (2) “‘hat do you understand bv the tern “.far crinoes™?

tarticul larly, hou did you intorprgt article 10 of the Fotsdan NDeclaraticn

at the tige Japan ascursed thn conditions laid doun in 349 and (3) Don't

you thinx th.t ruleg cf st ernaticnal lav shouid ge zlong ith the changes

in werld ccnditiohs.

(1) I was worn in 1871 at sShinodato, lrarcki~kon. In ny ecarly life_

I dovoted myscl: for acveral yours, g-inly to the study of Chinese classics

in orivate uchoclis, ~nd thus issod the 'cppor'tunity of undorgoing the

Normnl curriculur: ¢f univorsity or proparctory schools., I studied by mysalf

tho scicnce of juriesrrudones nd the English longuag

e. In 1897, I ?assad

tho oxanination for diplomctic and consular cgonts, and entered the Foreign

Officc., Aftor having sorved in various parts of the Jrie

and as First Joerctary of tho Enbessy ot Vicnne end subsequently os Consul=-

: Gonoral at Caleutta, ry last post, I retired froa th

L]

1017, - -

!"I :““1
& ¥

o foroign sorvico in .

nt and tho Jccidont,
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During the Russc-Jasanese dar of 1804-5, I was tempo-arly attackiecd to .
the army, and engaged iﬁf&&minisﬁrative'work_of tha Japsmessc ncovpiad
territory in South Mancﬁvfia as a legel adviaer. .t that time I com~ into
association with thé late Dr. AlIG., nogao, ~dviser of internatiousl lav '
at the General Headquartecrs of the Jqq?hese rinachurian Army, end cock the
opzortunity of pursuing my further studies undsr him, and became in later
vears his sole successor in the field of diplomatic history as well as of
international law perticularly relative to war;

fith my retiremcnt from the Foreign Jffico, I entefed into'my new life
of profcssorcship at leoeda Universityv (and sometime af Hosei University),
and continued lecturcs ot .jaseda for twenty-five years, until 1943,

In 1925, my thosis "Intornational Law ond Intornﬁtional tiorality"

(in Javanose) passcd the Faculty Council of ‘tho Tokyo Imporial University,
and 4 wes conforrod the degrec of Doctor of Lawi

" /hon in 1932. tho "Shanghei Incident" broko out, I went to Shanghai
1s the advisor of intcrnational law of tho Janencsc Third Flect at that
port. aftor comple€ting my work and returning to Teokyoy I published my
vork "Intornational Law in the Shanghai Conflicd" (in Jepanesc and in
Engiish), vhidh I had written et tho scendcef the disturbancc).

In 1935-6, I was an adviser to the Covernmont of tho Republic of Chine,
my duty being in giving lecturcs on internetional law to the higher naval
officers in Nanking., The ufforts.of my wission werc so highly appregiated -
by the Chineso Covaopbnmont thet I wes honourod by Coneoraligsimo Chiang Kai=-
shok with the docoration of tac 2luc Grand Cordon of the Order of the
Colourcd Jeuwcl,

4ith the outbrcak of thc "China Incident" in 1937, I vent ‘to Shanghail

& socond time as adviser bn international lev to ‘tho Japanesc China Sea

&8 -
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fleot, and afayod there for neerly tvo yveors,

It ic my priviloge to add thzt. thioughout the aforesaid Shanghei
Incident and the first phace of the China Incidegt, I felt it my'pride.that
my légel advicoe to the Jar Councdls on various occasions contributed greoatly
to the comparatively good reputation of tho Jasencse floet operations (I am
not .informed as to the Armv), which wgf@qurfin& on in conformity, on the
whole, with theo laws end customs of ware

iy humble work “Lecturcs on Intornationel Law in Time of #ar“ (N5 <t
Japaneso), tho draft of which I had been writing since 1930 was finishod in
1940, went to press svbs-uyuontly, and was publiched in Novambor, 1941, in
four volumcs, consisting of noarly five thousand pages. The Imperial
Accdeny rocognizad its merit by unﬁorsing it ge an unproccdontod and standard
work, gpoatly contributing to tﬁa advancoment of this fiold of jurisprudonco,
and vas ploased to bostow the Imporial Gift on tho author.

In Juno 1943, I was uppointed o Councillor of the Highor Prize Court
(Maritime Scizuros). In Fobruary of tho following yroar, I was nominated
a liombor of tho fmparial academy by tho Imperial mandatce

(z) At the time when the Fotsdam Doclaration was proclaimed on July:
26, 1945, the vast majority of Jepancso intornational jurists, including
mysolf, understood the torm "war crimes" :to moan sololy and oxclusively
an offcnce against the lass and customs of war, es had generally been held
by authoritative intornational lawyers, and they aprarontly considered,
if my presumption is not mistaken, that term in Article 10 of the
Doclaration was accoptrd by thc Japanese Govornment in that sense,

I mysclf, in tho above-montioned work "Lectures on International Law in
Time of .ar" define a "war crime", which I em accustamed to expross in

Japenese as "Sen ritsu han" (literally: "Jar statube offeonce") as “an act
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of violation of the laws vnd custous of war « « ¢ ¢ Tho maticrs to be traatod
undor var crimos arc mostly, though nc! all, s%ipulatud in intcrnatibnuﬂ conven=
tions with rogards to their prohibition (us, for instonee, wcts of hostilitios™
by thosu who are not roecogrized as lawful belligerents under Articles T and 2

of the Hague code of land warfare: ccts prohivited undor Articles 23, 25, 28,

ctce of samo; various clauses under tho Genova fted Grosé Convontion: violation

of tho rulos to bo obscrved by submarines undor the London Naval Troaty of 1930.)"

( Vo1 1T, PP,%Q-??O )

This is notdnccpsmurily my ovm cro:tive opinion, but that which hes becn

advenced by a certoin number of authorities on international lawse That intor-
nrotation finds a place tiot only in their disscrtions, but alsoiroquently cven |
in official toxts, such as in Scctions 441 and 442 of the British "hanucl of
Military Law", cnactced in 1914, rp-enuctod in 1929, and omonded in 1936, as woll
as in Soction 366 and 369 of the Amorican "Rules of Lund Jarfare" of 1914,

The formor rc dsg

-— - ——, —

[ ey

¥ Sce, for instoncc, Oppenhoim, into.nutional Lav, 3rd ot., FP, 431-3;

Pitt Cobbett, Louding Cosos of Inmtcrnational Law, 4th od. by H.L. Bollot, p.

e

o 1763 Tachi (latc prominemt Japuncse int . rnztional jurist), Trecatisc on Intcerna-

tional Law in Time of .Jar ( in Japancsc ), 1931, P. 4l. Scc also om informativo

' ossay by Dr, Nathan (of tho iliddlc Tomple ond sdvoc:to of the Suprome Court of

[;Q South Afric:) cntitled "The Renaissdnco of Intcernational Law" in Tho Grotius

Socioty Publication, No. 3, 1925 in which tho problem of war crimos is dealt

‘ﬁi - vrith (PP, 79-100, 181-184), K¢ socms to deofinc them as "“infringemont of the
’[[ civilized customs of war" (P, 79), though he says that "thore is groat room for

g controversy, and probably for improvemont." (p.l181)

-4-
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Ve "(i1i) Thoe Puni-iren® of V2P Crimes,

44, The torm "Jfar Grianc?! “s *the weehnical cxnresrion for such .r act
of encmy soldiers and ercay civiiiana as may ﬁc visited by nunishment o= capturoc
'll' of tho offenders, It is usual to employ this term, but it must bo ciphasizod
L that it is used-in the tochnicel militry avi legol §Cns o only, and not in the
v moral sonse. For although somec of these wuetls, such as abuse of tho priviloges
}; of the Red Cross bzdge, or the murder of priconors, may be disgraccful, yot
ﬁ& : othcrs, such as convey.. iuformation about the cncmy;'may be highly patriotic
¥ and praiswrorthy. Tho racriv, however, is in any cusc entitlod to punish theso
acts os war crimcee,

. "442, Var crimos may bo divided into four difforent classosg
= _ (1) Viclations of the rocognized rules of warfare by mombors of
the armed forcos, -
) (ii) Illegitinate hostilitics in arms committed by individuals
who aro not members of the armed forces.
Ji (iii) Espionage and war troason.
(iv) liaravding,"
The latter, wvithout dofining tho turm "wor crimoe", cnumeratos tho cxamplos

3 portaining to thom as follouss

" ilar Crimos,

. "366, foonscs committcd b§ armod forcese ——  The principal offonses

of this cluss aros finking use of poisoned und othorwisc forbiddon arms and
ammunition; killing of the woundcd; refusal of quartoers trodchor;us request for

{ L ]

quarter; maltreatment of dcad bodics on tho battle field; ill=-treatuent of

i prisoner of wary broach of parole by prisoners of warsy firing on undefendced
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; localities; abusc of “hn flag of truce: firing on tho flag of truco: aM.so of
the Rod Cross flag and cmblom: nc othor violations of tho Genova Convevtion; ]
! usc of civilian clothing by troops to conceal their miiitary character during .
battlc; bombardmonmt of nvspitales .nd oghor privileoged burldings, itproper uso
of priviloged buildings for military purposcs; poisoning of wells and strcams: +
pillago and vurposoless dostruction; ill=t-cntuot of inhabitants in occupied
F torritory. Individuals of tho armed forccs vwill not bo punished for theso

offonscs in caso thoy ~rc committed undor the orders or sanction of their

governmont or commandocss The commanders ordering the commission of such
;_ acts, or under vhosc wwth~tity thoy are comnitted by thoir troops, may be
w punished by the belligeront into whose hands they way fall.,
{ 369, Hostilitios commitied by individuals not of armed forcoes.
| Pergons who tak; up arms and commit hostilitics vithout having complied
l with tho conditions preseribed for sscuring the nriviloges of belligoronts,
| aroy, vhon captured by the cneny, liablo to punishment for such hostilo acts
as var criminals,"
| During .jorld .ar I, thofo veorce numerous instancce of tho so-called
, "war crinos", which lod to longthy discuscions at tho Foacc Conforcnce of
Paris of 1919, and tho subjoct ias also condidorcd by various vwritors.
3 Even aftor tho conclusion of pocce, a number of argunonts portaining to
i tho same subjoect were brought foruard by writors, but the inturprotation
of war crimos by thom rumained unshaken from that in the kbove-citod °
thoorics and offiéial texts. Thus assuming, as may safcly bo assumed, " -
that thecso commontarios wore icintained in authoritative official documonts, .
supportcd by a large majority of distinguished contomporary writors, it wus.
ontiroly beyoud our conception to percoive, at tho timo of tho accoptaqco
by Jepan of tho conditions of tho Potsdam Declaration in goneral, and thoso

<6 o of
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laid dotm in Articlce 10 in1purticulur, taot a war erime QOnotod, besider
an offonce againgt tho laws and cuvstons of uar, an ugt of planning, in-
stigoting or accomplishing a ar, wvhatovor its naturoc or purposc might bo.

(3) Novertholess, tho concoption of wary, »r at loast, of an aggrossivo
wary has undergono a groat change in the minds of statosmen and thinkors of
tho civilized nations of tho world, wvhich manifcestod itsolf in a for post-
War draft or ratifiod trecatics. The foro=~runnor of tham'ﬁaa the Draft Trcaty
of Mutual Assistanco of 1923, submitted to tho Fourth Assombly of the Leaguo
of Nations of that yoar. and which provided that "Tho High Contracting Partice,
affirming that aggroscive wor is an intornational crimo, undortake tho solomn
ongagomont not to nake thousolves guilty of this crimc against any othor
notions." (irt. 1, Par.l). Tho provisions of this Draft Treaty wero, howvevor,

foll short of dotormining preecisely what was the naturoc of an aggression

itsclf, or vhat did constitutc an aggression in its logal sensocs Consoquontly ,

tho draft was abandon od at tho Fifth Leaguo ..sscnbly, though had boen accopted

in principlo by cightooen Menbor-Statcs.

Tho next was the Geneva Eoaco Prota;ol, cormionly so callod, of 1924,
This Protocol, togcthor with the Locerno Facts of tho folloving yuar, appemrod
bofore the world as oicowdingly inportant diplonatic docunionts since the First
Jorld .or, rovoaling the guiding spirit undorlying the foreoign policy of the
loading Europoan statosnen of the age. ' Tho gist of this Protocol was in
denouncing aggrossive wars as o crincy, in its violeting tho rocognized .
solidarity of the intornational community, by ‘clarifying tho naturo of an
aggressor mnorce definitely, at lcast to a certain extent, Had this Protocol t
beoon raotified by tho principel signatory Fovers, particularly by Grea} Britain,

by whose ultinate rofusal by the British Conscorvative Govornmont vhich -

- 7w
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had succoodod tho Labour Cabinot of Ramesay tiaeDonald, the prineipal author

of tho symopsis side by sido with his Fronch solleagu M.Herrbot . it had been
droppod —— and had it boon uotorialized us an intornational compact, it must
have narked tho groﬁtcst advancor-nt cvor made by tho commnity of nations
towards the clinination of war, by nroviding wachiazery and ganctions to malkc
tho prineiplo operato with much vitality, Jut it oot .ui'l:h tho sanc fate as
tho Draft Troaty of lutudl Assistanco, |

Leaving asidoe a £/ othor similar attonts to oliminate somc kind of
wars in o form of bilatoral or multilatoral trontios y Vo would montion lastly,
but not tho lcast in ite iuwortanco, tho Fact of Faris of 1928 —— tho
Kollogg=Briand Fact —— vhich runouncoes .*.mr as an instruncnt of nationzl
policys Hovovor, sinco its ombodyving principlos, as woll as its full text,
arc too woll kmoun to the rublic ot large, o sve no nce cagity huro to ontor
into the dotaills in rosneet to tho Fact.

Novorthcloss, undor thoso draft or ratifiod troatios, it would bo
prenaturc do conelude that wvery sort of wars is o bo condermod as a eriro.
To condoun aggrossion, vhich iz an action deneting a first act of procouding
to unprovokod attack or invasion, is quito undorstandable; but var is not
an uct,lthough hostiliticvs crce .Jar in tho ligit of iutornotional lav, that
is to soy, not in coumon wx:sression but thoorotically, is not a2n aet but a
stato — o stato in cortain $ing and cortain regiony, vhercin acts of violenco
which, though not pornissiblc in ting of p'aaco and in overy rogion of the world,
1s oxooptionally porizissible, rrovidod thoy bo doac in confornity with .
universally rocog'niicrd rulos of warfarc, Jar is a stato, a phenoncnon, an

ovont, a syupton of abnonal condition in tho intornationcl organic body '

ory to put it noro simply; a diseaso. An evont itself is neither lavful nor

unlavfuls It comstitut.s noithor crino nor non=crinc,

- 8 o
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To conderm any war ce o crino, as is ofton atteupted by some troaty framers

-

or assortod by sone contamporary wiitors, wvhatoevor moral considerationc nay

i
i

ﬂ : be urged in their support, legally it is sinply nonsonse, just as to condeun

illness itsclf as a crime is noneonso, though neglcet or carolossnoss of

» =
e _;_-l-

health, one of the main causes of illnoss, may bo pronounced as such,

Closely connccted vith the conceptica of “ior or of aggressive var,
r that of war corimes has, since the Four FPouer sgrecnent made in London on

‘ August 8, 1945, and the subsoquont publication of the Charter of tho

Internutional Militcory Tribunal in Nurouberg, begun to take ao now aspect
F coapared with thot wnich had been dreveiling prior to that dutes This,

: hovover, should bo put aside from the queostion at issuoy as I think it is

outsidoe ny porovinco-so far as the present affidavit is concerncd,

Howvover, with such visissitudes of tho conception of var in gonorcl,

and that of war eriues in particular, it sccus to be o fact that rulos of l
intornational law, hithorto hold as sacrod cnd iaviolable by orthodox |
Jurists, havec conc to cxperience a radical eovolution, so as to moct tho

nov ideoa of tho nnv nge. But it nust be borne in rnind that a change of

tho rulos of intormationcl law, in order to mako itsclf adaptablo and
offcctivo, cannot roach tho destination at a juwp, It rust undergo a .
curtain procuss by woans of vhicn nw: thoorices, nev prineiples, and now -
lowvgy from thoso boginnings, ucy couv into cxictance by matural scloction as
tho f£fittest to suryive in tho ficld of intcrnotional jurisprudcences In

ordor to mako an intorpretatiocn of a givon torn as authoritetive in ‘

intornational lev and acs offeoctive in binding tho wholo civilized nations
of the vorld, a singlc nce dofinition advanced by o Statc or a group of
Stdtes, a singlo now decigdion of a court of justice, oven with the nanc
of "intornational", a singlo now stipulation of a treaty, or any other

-g-




N 5 | )
¢« DEF IOC ;- 435
siggle cese of-leual avtion, is dnsuflicient for overturning traditioral
ruléa in that branch of lau, thovgh clther could be invoked as 2 good
roference and Qﬁﬁﬁtimaa a poworful procsdont; It is qightly stated in the
Y Muraaborg judgment against tho fowman Jar criminelu given on August
21, 1946, thet international law""is not static, but by continual adantetion
follows tho ncods of a changing world." .nst wractly. But the qualifying
vord "continual" is ossowtial. Repetition to a cortain extent of a given
practice, and supportod b & vast majority of prouinent jurists of tho world,
paerticularly by such cwn influential organization as I'Institutde Droit

International, arc the nocessary conditions for constituting the new rules
of intornationzl ley as boing accepted by civilizoed nations. It is to be
hoped that the now theory of war eriuin.ls ill nass throtgh such & procoss,
.j and will grow up as tho fittest of positive logul rules for govorning

S future internationgl nisdcomeanourse.

This olovonth day of Jenvary, 1947, at Tolro

(Siﬁpadz Junhei Shinobu

Sworn to an! subscribsed boforc me on the abovoe-ucntioned -date and

at the above-montiosned plcce. ~
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(5irned) Junhei Shinobu

b T

S O

0
I svear according to my conscience to stato the whole truth, roserve

nothing vhat I know, nor and anything what J 1o not know,
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translation and is as

OATa

In accordance ;ith wy ccnerience I syeav +o *wil the whele truth

withholding nothing wund addiing nothing.

/S; SHIN ¢BU, Junhei (seal )

TRaNSLATION CEATIFICATE

I, Oharles D, Sheldon, Ohief of the Defense Ianzuage Branch
’
her
eby oertify that the foregoing translation described in the above

certi ]
rtifioate is, to the best of my knowledge &nd belief, a correct

near as pessible to the meaning of the original

docwient,

!

¢
f

!
I’
“

/8/ Chlries D. Sheldon

Tekye, Japan

Date 20 Feb,, 1947
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Traislaoted brr
Detence Language Branch

International iMilitary Tribunal for theTEfr sast
The United States of :nmerica et al:
against
araki, Sadao, et al
gfidavit
of
SHINOBU, Junhei

I, SHINOEU, Junhoi being first duly oworn according to the custonmary
formality in this country denose and state:

I, the undersigned, venture to submit the folloving statenent as ny
effidarit, in ansvor to the givon querries, nomely: (1) /hat is the rgcord
your nast lifo? (2) “‘hat do you understand by-theliorm " Jar crinecs"?
Farticul 'arly, how did you intorprgt article 10 of the Potsdanm Declaraticn
at the tige Japan accoptod tho conditions laid dovm in it? and (3) Don't:
you think th_t fulos of intcrnaticnnl lav should go along with the changes
ih 2orld conditions.

(1) I wuas vern in 1871 at Shinodato, [baraki~kon. In ny early lifo
1 dovoted nysolf feor acveral ywurs, m-inly to the study of Chinese claossics
in private schocls, and thus missod the opnortunity of undprgoing the
Normal curriculunm of university or proparctory schools. I studied by nys elf
tho science of jurisprudeonce and the English longuage. In 1897, I passed
the examination for diplomctic and consular cgonts, and enteroed thoe Foreign
Officos Aftor having sorved in various parts sf the Jrient and tho Occidant,
and as First Secrctary of tho Embessy at Vionna and aubsequontly .s Consul-

Goneral at Calcutta; ny last nost, I retired from the foreign sorvice in ~
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buring the Russo-Tawnere Jar of 1804-5, I was temporer-ly attac'.ed to .
the army,. and engaged in sdministrative work of the Japanese sccvpied
territory in South Manechu+wia as a rcgel oivisers .U that time I cam~ into
agsccliation with the lute Dr. A7UIG.L Magao. adviser of intarnétional lay

-

at the General Headquarters of the Japanese tiaachurian Army, and took the

e e .

opportunity of pursuing my further studies undsr him, and became in later
vyears his sole succegssor in the field of diplomatic history as well as of
international law particularly reletive to war. | ‘ %

Jith my retireowont i:rom the Foreign O0ffice, I entered into my new life
of professorchip at fcirc’a University (and sometime at Hosei University),
and gontinued lectures ui .jasoda for twenty-five yoars, ﬁﬁti} 1943,

In 1925, my thoesis "IntcrnationaliLan end Iatornational :iorality"
(in Javanese) nasscd tho Ffaculty Council of thc Tokyo Imperial University,
and dr wasd conforred the degrec of Doctor of Law. |

Jhen in 1932, the “Shanghei Incidont" broko outy, I went to Shanghai
as the advisor of intcractional lav of tho Ja“cncsc Third Fleot at that
port. after comnleting my vork and returning to Tokyo, I published my
work "Intcrnational Losr in the Shanghai Conflied" (in Japanesc and in

English), which I had writtcn at tho s¢tndcof tho disturbance).

In 1935~6, I was en advisor to the Covornmcent of the Republic of China,
my duty being in giving lectures on international lav to the higher naval
officers in Nanking. The «fforts of my mission werc so highly appregiated
by the Chincsc Governmont that I was honoured by Generaligsimo Chiang Kai-

shok with the decoration of the 3luc Grand Cordon of the Order of the

'
Colourcd Jewcl, f!
Jith the outbrcak of thc "China Incidomt" in 1937, I went to Shanghai i
& second time as adviser an intcrnational lev to the Japanese China Sea ;;ﬂ
,;:'*
-~ 2 - 3
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Tlect, and stayed there for nearly tvo veors.
It ic my privilege to edd that, throughout the aforesaid Shanghail
Incident end the first phace of the China Incident, I felt it my’pride.that
my lagal cdvice to the Jar Counculs on various occasions contributed groatly
to tho comparatively good reputation of the Jarencse Pleet operations (I am
not informed &s to the Army )., which wsrecuurfimd‘un in conformity, on the
whole, with the laws and customs of wars
iy humble work "Lecturcs on Inteornotionsl Law in Time of Jar" (im = iuie lnﬁjﬁi
Japanosa), the draft of vhich I had boen writing sinco 1930 was finishod in
1940, wont to press subooguontly, and wos publiched in Movembor, 1941, in
four volumcs, consisting of noarly five thousand pages. The Iwperiel
Accdemy rocognized its merit by crdorsing it oe an unprecodontod and standerd
'uork, gooatly comtributing to the advencoment of this fiold of jurisprudonco,
and vos ploasod to bostow the Tmporial Gift on tho author.
In Juno 1943, I was uppointed a Councillor of tho Highor Prize Court
(laritimo Scigzures). In Fobruary of tho following xoar, I wos nominatcd
o liombor of tho Imperial ..cademy by tho Imperial mandatoce
(3) At the time when the Fotsdam Declaration wvas procloimed on July
26, 1945, the vast majority of Jorsancsce international jurists, including
myself, understood the torm "7ur crimes" :to moun sololy and exclusively
an offonce aganinst the la:s and customs of war, os had gonerally been held
by authoritative intornational lavyors, and thev apprarently considored,
if my preosumption is not mistaken, that term in Article 10 of the
Doclaration was accoptred by the Japandse Govurnmoﬁ£ in thet sense.
I mysolf, in tho above-montioncd work "Loctures on International Law in
Time of .Jar" define & "war crimec", which I em pecustaned to expross in

Jopanese as "Sen ritsu han' (1iterally: "“Jar statube offonce") as "an act
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of violation of the lasé cad custous of var o o o . Tho watuoeye to be troatod *

undor war crimos arc mostly, though nct 211, stipulated in internation.” “?n;on- |

tions with rcgards to their prohibition (s, for inélancu, vets of hostilitios”

by thosc who arc not recogrized as Jawful belligcronts undor Articlos T gnd 2

of the Haguc code of land warfare:; cets prohioited undor Articlos 23, 25, 28,

ctce of sume: v;riohs clauscs under tho Genova ted Cross Convention; wviolation

of the rules to be obsorved by submoarines undor tho London Navzl Trouty of iéSﬁ:jﬁ"ﬁjgif

( Vol. 11, PF, 759-770 |
This is not nccos$uri%y my own cre tive opinion, but that which has been

advinced by a certoin numbor of authorities on intcernational laws. That inter-

orot.tion finde a nlace not only in their disscrtions, but mlsoiroquontly oven

in official toxts, such us in Scctions 441 and 442 of the British “sianual of

Militury Law", cnceted in 1914, rc-enacted in 19229, and amonded in 1936, as woll

as in Scction 366 and 369 of tho Amorican "Rules of Land ‘Jarforo" of 1914, |

Tho formor rc dss
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¥ Soo, for inst:onco, Opponhoim, igig;gggigggi Lav, 3rd ot., FP, 431-3;

Pitt Cobbott, Louding Cosos of Inmtcrnational Loz, 4th ode by H.Le Bellot, p.

E—— — E— e

1765 Tachi (late prominent Joponcse intornational jurist), Trcatiso on Intcrna-

tional Law in Timec of Jar ( in Japancsc ), 1931, P. 4l. Seoc also on informative ‘ a
cssay by Dr, Hathon (of the iliddle Tomple ond .dvoc:to of the Supromo Court of
South Afric:) cntitled "The Renaissdnce of Intcrnational Lau" in Tho Grotius

Socicty Public.tion, Fo. 3, 1925 in which tho problem of war crimes is doalt

with (PP, 79-100, 181-184), Ee¢ scoms to dofinc them as "infringement of the
civiliged customs of war" (P. 79), though he says that "there is groat room for

controversy, and probably for improvemont." (p.l8L)

A
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prisoner of wvary broach of parolec by prisoners of war; firing on undefended

Ve "(1ii) Tho Punichment of.i/ap Crimes,

"441, The torm ".far Gina! is “heo tcchnical Eoression for suck .~ cct
of enemy soldiers and encmy civilians as way be visited by nunishment o> capturc
of tho offenders, It is usual to employ this term, hut it must bo ciiphasizod
that it is used in the tochnical military ani legol scnse only, and not in the
moral soﬁso. For although some of thoso acts, such 2s abuse of tho priviloges
of the Red Cross bzdgo, or the murder of prisonors, may be diagrac;ful, yot
others, such as conveyi.g information about tho cnemy, may be highly pﬁtriotic
and praisarorthy, The cnomy, however, is in any cuso entitlod to prunish these
uéts 8s war crimes,
"442, War crimos way bo divided into four difforont classos
(i) Violations of tho rocognized rulcs of warfarc by mémbors of
the armed forcos,
(i1) Illegitimatou hostilitios in arms committed by individuals
who arc not membors of the armed forces,
(iii) Espionago and war treason,
(iv) liaravding,»
Tho latter, vithout defining the torm “yop crimos", cnumeratos the axaniplcs

portaining to thom s follous:

" .Jar Crinecs,

"366, Offconses committcd by armed forcos, ——  The prineipal offonscs

" .
. .I'J,
of this cluas aros  kinking use of poisoned and othorwiso forbidden arms and - {}
ammunitions killing of tho Wwounded; refusal of quarter; trcacherous request for ':ig
quasrter; maltreatment of dcad bodics on tho battle field; ill-treatuent of -
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localitics: abuso of The flag of truces firing on tho flag of truce; abuso of |
the Red Crosg flag and cmblom;

“hne othur violations of tho Gunova Convention:

usc of civilian clothing by troops

to conceal theip mititory charactor during

.

)

pattle; bombardmont of nuspitale -nd ofhor privilegod burldings, luproper usgc ]

}- of priviloegod buildings for military pPurroscs; poisoning of wells and strcams; l

i§: pillage and vurposcloss dostruction; ill-troatueont of inhabitante in occupioed t#
H* territory,

not bo punished for thoso |

offenscs in caso thoy are committod und or

governmont or commandcrgs,

the ordeors or sanction of their

Tho commanders ordoring the commission of such

e,

{' acts, or undor vhosc auathority thoy are comnitted by thoip troops, may be

punished by the bolligeront into vhoso hands they nay fall,

"369. Hostilitios cormittcd by individuals not of armed forcos,

FPorsons who tako up urms and commit hostilitics vithout having complicd

vith tho conditionsg proscribod for sscuring tho orivilogos of bclligoronts,
|

Greoy vhon captured by the cnemy, liablo to runishmont for such hostilo aets
:

as var criminals,"

During .jorld jar I, thofo~ucro nunerous instancos of theo go~called

war erinos", which lod to longthy discuszions at the Foace Conferonco of

raris of 191%, and theo subjoct “iag also congidercd by various

vritors,
Even aftor tho conclusion of pe.

‘€Cy a number of argunonts portaining to

tho same subjeet worc brought forvapd oy uritors,

but tho inturprotation

var erimes by them rumained unshaken fronm that in the &bove-citod °

assuming, as may saf'oly bo assumed,
that theso comontorios voro waintainod in authoritntivo official 4

Cccuments,
supportod by a largc majority

of distinguishod cont caporary

writors, it was
ontiroly beyoud our conception to

perceivo, at the

time of tho accoptanco .
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laid dovm in Article 10 24 particular,; that a war erimo dcnoted, beside- .
an offonco aéainst the lavs and cuéﬁoms o uary, on act of plamning, in-
sfigating or accomplishing a war, whatovor its naturc or purposc night bo,

(3) Novertheless, tho concoption of war, oo at loast, of ﬁn aggressivo

wary, has undorgone a great change in the minds of statesmen and thinkors of

T N T

tho civilized nations of the world, vhich manifcstod itsolf in a fov post=

!j War draft or ratifiod trecatios, The foro-runncr of thom'uaa tho Draft Treaty

1 of HUtuulIAnaiatunco ot 1923, submitted to tho Fourth Assombly of tho Loaguo

!i : of Nations of that yoar, and “hich provided -that "Tho High Contracting Partics,
affirming that aggrussive iar is an intornational crime, undertake tho solomm

ongagemont not to nakeo thausglveg guilty of this erinc against any othor - -

nations." (irt. l, Par,1). Tho provisions of this Draft Troaty iworo, hovover,
foll ghort of deternining precisoly whot was tho naturc of an aggrossion |
[ itsolf, or what did constituto an aggression in ites logal senso. Consoquontly,

tho draft was obandon od at tho Fifth Loaguoc ~8scnbly, though had boen accoptcd

in principlo by cightcon Menbor-=Statos.
The noxt was the Geneva Ecaco Frotocol, conrionly so called, of 1924,
This Protocol, togethor with the Loecarne Facts of tho following yuar, apporrod
beforo tho world as cicowdingly inportant dipionatic docunionts sinco the First
o™ Jorld ./ary; rovealing the guiding spirit undorlying the foroign policy of the
loading Europoan statosmon of the ago. The gist of this Protocol was in

denouncing aggrossive vars as o crinecy in its violating tho recognized

solidarity of the internationnl comcunity, by clarifying tho naturo of an

aggressor moro definitoly, at lcast to a cortain extcent, Had this Protocol

beon ratified by tho principel signatory Powers, particularly by Great Britain,

S L i P L
- ? - Ly -

by whose ultimate rofunal —— by the Britigh Consorvative Governmont which -

-?-

i

¥

¥

-

ke

= &
i




‘\

LEF UOC j 233

had succoeded tho Labour Cabinot of Ramsay iineDonald, the principal author

of tho synopsis side by side with his Fronch solleagu M.Herrbot ' it hed been

droppod ~— ond had it béon matorializad vs an intornational compact, it must
have maflcéd tho groatost advancor <1 ovor mad- by tho commnity of natione
towards the clinination of war, by vroviding nachinery and ﬁanctions to malkc
tho principle operato vith much vitality. ut it aot vith tho same fate as
tho Draft Troaty of lwtual Assistanco.

Leaving asido a fou othor similar attomts to clininate somc kind of
wars in o form of bilatoral or multilateral trootios, o would mention lustl:{,
but not tho lcast in its iumortanco, the Pact of Paris of 1928 —. tho
Kollogg=-Briand i'act —— which runouncos war as zn instrusont of nationsl
polic;lr. dovovor, sinco ites cubodying principloss, we woll as its full text,
arc %00 woll moun to the rublic <t large, e suc no necossity huro to ontor
into the dotails in resneet to tho Pact.

Hovortheloss, undoer thosc draft or ratifiod troatios, it would bo
praiaturc o conclude that cvery sort of wars is 4o bo condormod as a crinc,
To condcun aggression, vhich is an cction denoting a first aet of procouding
to unprovoked attaclk oy invasion, is quito undorstandablo: but var is not
an act, though hogtilitics orc. .Jar in tho light of iubornational lawv, that
is to say, not in coomon wx:sression but thooroticelly, is not z2n act but a

etatc —— a stato in curtain ting and cortaoin rogion, vheroin acts of violenco

vhich, though not nortiissiblc in ting of peace and in overy rogion of the world,

is mcolﬁicnally portilseiblo, “rovidod thoy bo done in confornity with .
universally rocogniz-od rulos of warfarc, .Jor is o stato, a phononionon, an
wwont, a syupton of abnom:l condition in tho internationcl organic body e——
ory, to put it nore sinply; a diseasos An evont itself ig ncither lauful nor

unlavfel, It constitut s ncithor erirviec nor non=crince.

ﬂ'B-
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To condemn any war ze o crivioy, as is ofton atteantod by some treaty franors

S e

or assorted by sono contamporary*writnrs,-ﬁhatovor noral consiaorations nay
boc urged in their support, logally it is sinnly nonsonse, just as to condemm

illness itsolf as a erine 1s noneonse, though neglecet or carolossnogs of

e — ey v T —

health, oneo of the nain causes of illnoss, may bo pronounced os such,

Closely conmocted vith the conceptica of -vup or of aggrossive var,

that of wur erines hasy since the Four Fouon sgrecnont made in London on

~ugust 8, 1945, and tho subsoquent publication of the Chartor of tho
Internutional Militesy Tribunal in Nurouborg, begun to #ake a nov aspect .
* conpared with that wnich had boon preva§ling prior to that dutec. This,

?:. howevor, should bo put asido from the quostion ot isnue, as I think it ié

| outside ny provincoe so far as the present affidavit is concerncd,

Hbuavor, with such visiasitu&cs of the concention of var in gonapal,

and that of war erines in particular, it sceus to be a fact that ruloes of
imtornationel law, hithorto hold as scered cnd iaviolablo by orthodox
Jurists, have cong to cxperionec a radical ovolution, so as to noct the

nov idea of tho noyu ;éc. But it nust bo borne in nind that a change of

tho rules of international laz, in order to mako itsolf adaptablo and
effoctivo, uunﬁot reach the destination ot o Jutips It rust uadergo a .
curtain procuss by nocang of whicn noy theorics, neév prineiplos, and noy -
lavs, fron thosc voginnings, by coniu into ;xistancc'by‘uuturnl scloction as
tho fittast Yo survive in tho ficld of intern-tional Jurisprudcence. In
ordor to mako an interpretation of o given torn as authoritative in
intornational lev and s offecetive 4in binding tho wholo civilizcd nations

of the world, a singlc ncv definition advanccd by a Statc or g group of

States, a singlo noy docidion of a court of Justice, oven with the nano
of “infornational“, a singlo now stipulation of o troaty, or any othor

O
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sigglo cese ofvlecal action, is insuffiﬁiont for ovarturning traditioral

rules in that branch of 1z, thotpgh clther could be invoked as 2z good

roference and somctines o poworful procodents It is rightly stated in the
Zlureinborg judgment against the forman .ar ecrimmin~lu givon on August

21y 1946, thet international lawy"is not static, but by continual adentation
follows the noodg of & ﬁhanging*world." 209% wractly, But the qualifying ?

word "continual" is ocssential. Ropetition to a cortain extent of a given

practice, and supportsd b & vast ngjority of prominent.Jufistﬂ of'thp*wb;id,
particularly br such cn influential organization as I'Institutde Droit
International, arc the nucessary conditions for csnetituting the new rules

§ of intornational lau as boing accepted by civi}ized ngtionss It is to bc 

o hoped that tho new theorv of war crimdn;ls <11l vpass throwtgh such & procoss,
o and will grow up as tho fitvost of positive logul rules for govorning

future internationsl misdomecnours.

N This olovonth day of January, 1647, at Toko

: - .
=i

(Sighed! Junhei Shinobu

Sworn to and subscribed boforc me on the above-ncntioned date and

at the above-monmtioned nlicce,

(3ignod) Sanji Suenobu

« 10 -
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wything vhat 3 i not kinow,
(8igned Junhoi_ Shinobu
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In accordance .ith Wy ccascience [ sygavr to *ull the whele i:r'uth
withholding nothing und addicg aothing.

s iy

/S, SHINZBU, Junhei (seal)

TH.NSLATION OEAPIFICALTE

I, Charlea D, Sheldon, Chief of the Defeonse Ianguage Branch,
herelly certify that "the foregoing trenslation deseribed in the above
certificoate is, to the best of my knowledge &nd Welief, a correct

translation and is as near as pessible to the meaning of the original

docunent, i ;*

\ ]

/8/ C'Mrles D. Sheldon

Tekye, Japan

Date 20 Feb., 1947




