Digitized by GOOS le



\‘.;\
ST OEE
'y e
A ﬁguu TGN
=

R




S11Ye
1745 .



Digitized by (G
Google









s e o TR
- Eadas ‘

ENQUIRY

FOUNDATION

OF THE

"ENcLisH CONSTITUTION;
~ OR,

An HISTORICAL ESSAY
| UPON THE

Anglo-Saxon. Government
- BOTH IN

' GERMANT and ENGLAND.

By SAMUEL SQUIRE, M. 4.
Archdeacon of BATH,

|~ antiquam exquirite matrem.

; LONDON,
Printed by 7. Bowyer,

For C. BATHURS T, at the Crofs-keys againft
St. Dunflan’s Church, Fleetfireet ;

ot MDCCXLV.

b



TS e
’

RS - e

-

- e g -
3




" TO

PN
Ve

HIS GRACE
‘THOMAS,
v Duke of Newcaflle,

‘\
v
AN

~ His MAjEsTY’s Principal
L Secretary of State, etc. etc.

‘Y

~

247

May it pleafe your Grace,

have prefumed to wifth for the
honour of prefixing fo great a
name to this treatife, becaufe it
contains the firft elements of that

| happy
240102



iv DEDICATION.

happy conftitution, which your -
- Grace has ever been maintaining -
with the moft fervent and uniform
zeal, It cannot be unacceptable
to a Nobleman diftinguithed for
the love of his' country, to be-
hold a picure of her polity in its
infancy, and to fee the firft origin
of thofe excellent laws and max-
ims of government, which, un-
der the prefent eftablithment, have
grown up to maturity, and are
maintained in their utmoft vigour
and perfe@ion. For tho’ the wif-
dom, the moderation, the conftan-
cy and ftri&t juftice of our anceftors,
the Anglo-Saxons, may well be ad-
mired and imitated, yet is it the pe-
culiar felicity of thefe times, that a
Statefman
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Statefman may be both a Courtier
and a Patriot, a Minifter of- the
crownand an Advocate for liberty,
a Favourite of the Prince, and yet
the Friend of the People.

Your Grace, I flatter myfelf, will
excufe the freedom of this addrefs;
for how dazling foever are the
higheft advantages of nature, for-
tune and education, yet wherever
Humanity is the leading principle,
that alone has power to foften all
the reft, and to attra& both affec-
tion and familiarity: and as your
Grace, amongft other your illu-
frious titles, has admitted that of
.the High-ftewardfhip of our Uni-
verfity, every member of that learn-
ed body will be encouraged to

' ~ look
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look up to you, as his Patron and

Protector-— in which number I beg
Jeave to fubfcribe my-felf,

MY‘ LQRD, ’

- Your Grace's moft dutiful,
moft faithful,

and moft devoted fervant,

SAMUEL SQUIRE,



AN

HISTORICAL

ESSAY

UPON THE
ANGLO-SAXON
GOVERNMENT, etc.

I, HE fubject of the following fheets
' will, T hope, appear both ufeful
and entertaining to the reader.
For tho’” Hiftory of all kind has fomethmg
in it extremely agreeable to the bufy and in-
quifitive mirid of man, yet no part of it
trikes the imagination' with a more lively
pleafure, than that which profefles to treat of .
the affairs of our own country. Other Hifto-
ries indeed amufe and divert for a time, but this
- makes a more lafting impreflion upon us, as

it glvcs us an immediate intereft in the events,
A and.




2  The ANGLO-SAXON
and makes us even parties in what we read.
We fubftitute ourfelves into the places of
our fathers and grandfathers, we blame and
we commend, we admire and accufe juft as
if we had been prefent at the tranfactions
themfclves. Even the moft minute cuf-
toms of our anceftors, fo great is our na-
tural fondnefs for ‘whatever regards our own
country, we think worthy to be traced out ; |
we are pleafed to be informed of the pri- '
vate oeconomy of their families; their do-
meftic utenfils, the very habits they wore,
the form of their weapons, every thing en-
gages our attention which has been ennobled
by their ufe. By means of this general
knowledge of the private as well as public
life of our remote forefathers, we make our-
felves a fort of amends for the fhortnefs of our
duration, we add as it were a thoufand years
-to our own fpan of being, and flatter ourfelves
with the pleafing imagination of aCtually fee-
ing and converfing with thofe great and illu-
ftrious progenitors, to whofe valour and pub-
lic fpirit we are, even at this day, fo much ob-
liged. — But if matters of {o little confequence
in themfelves, as thofe above-mentioned,
are thought to merit the refearch of the anti-
quarian, and meet with a due encouragement
in the pleafure they afford a reader, how
much

ES—
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GOVERNMENT in GERMANY., 3

much more worthy our attention, how much
more agreeable as well as ufeful to be known
are thofe weightier matters, which relate to
the form of government they lived under,
and to the plan of their civil conftitution ?
This is a part of knowledge in which every
Englithman is really interefted, and which
he cannot be wholly ignorant of without
fome hazard. Miftakes in thefe points may
be, and actually have been, of the moft dan-
gerous confequence to the weal of the whole
nation. Thofe who are well acquainted with
the hiftory of this country towards the latter
end of Charles the fecond and his brother’s
reign (to fay nothing of more modern times)
will not require a particular proof of what
is here afferted. — Other parts therefore of
our antiquities may be either known or paffed
by as matters of curiofity and entertainment
rather than of public benefit; but the hif-
tory of the civil conftitution cannot be too

‘carefully ftudied, or too minutely enquired

into, efpecially in fuch a country as ours is,
divided into parties, and where each party
confidently appeals to the antient conftitution
of the kingdom for the truth of the opi-
nions it maintains, and pretends to make that
the meafure of its political principles, by
which alone it is ready to ftand or fall.—Can

A2 : it
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4 The ANGLO-SAXON

it then be deemed an ufelefs and an unne-
ceffary undertaking to defcribe what this an-
cient conftitution of our kingdom was by the
inconteftable evidence of hiftory, and to de-
lineate that primitive form of government
thro’ all its feveral branches, which our
Anglo-Saxon anceftors firft eftablithed in

this ifland ? Such is the honeft intention of

the following work, nor will its defign at
leaft be condemned by any good citizen,
however it may be perhaps lightly thought
of by fuch perfons as make prefent inte-
reft their only motive of judging as well as
acing, and are ready to join any party, or to

adopt any political principles,which may hap- -

pen to be in fathion. — The fubjed, ’tis true,
has already been attempted by feveral hands;
but, asI would always choofe to commend ra-
ther than cenfure, efpecially where the intri-
cacy and obfcurity of the argument requires
fo much indulgence, I fhall not offerat a cri-
tique upon their works, ready as I am and
willing to confefs, that if I have been able

in

1 Or Goths, as they are more commonly called.
- See Sheringh. De Anglor. gent. orig. p. 36. and Grotii
Prolcgom. ad Hift. Goth. Vand. etc.

+ Sheringh. ibid. p. 27. Majores noftri ex veterum
Saxonum genere fuere, qui, fub Wodeno' duce, primi ex
Sarmatia Afiatica effuft funt in Germaniam. = /4. p. 28.

~ Anglo-

S



GovERNMENT iz GERMANY.  §
in fome inftances perhaps to fee farther than
thofe who have entered this province before
me, it has been wholly owing to the advan-
tage I have had of being placed upon their

fhoulders. In fine, he who pleafes himfelf

with the conceit, that he is already enough ac-
quainted with the whole, which can be offer-
ed upon this part of our civil hiflory, needs
give himfelf no farther trouble in reading :
whilft he who thinks otherwife, will accept
this effay in good part, will read the whole
ferioufly, will examine carefully, and judge
impartially : this is all the favour the author
expects to find at his hands, and this he
thinks he has a juft title to demand for the
pains he has been at in elucidating this cu-
rious, entertaining, and moft ufeful {ubject.
But ’tis now time that we enter upon our
enquiry.

2. The Saxons, as well as thofe other
nations the §utes *and Angles that joined
with them in the conqueft of Britain, came
originally from the northern regions of Afia*.

v ~This
Anglorum nomen adoptivum erat, ab Angulo ubi con-
federint ‘tranflatum : antiquo enim nomine Suevi ap-
pellabantur, et pars Suevorum fuerint, quos Caefar {uo
tempore longe maximam et bellicofifiimam gentem om-
nium Germanorum fuiffe tradit. — /4. p. 4:. Illud

quoque fatis certum et expeditum eft tres populos di-
A tos




6 The ANGLO-SAXON

This was the place of their birth, and in
this uncultivated land they made their firft
abode, till encreafe of multitude, introducing
a fcarcity of provifion, compelled them in
great numbers to leave their native feats, and
go in queft of new habitations 3. This was
that vaft hive from whofe fruitful bofom were
poured forth thofe mighty fwarms of people
which not only overfpread the neighbouring
countries of Scandinavia, or northern Fu-

rope,

&os Saxones, Anglos, Getas, ex genere Cimbrorum
fuiffe, quos funeftiffimum bellum Romanis intulifle Ro-
manae hiftoriae fcriptores referunt. — Hi finus Codani
infulas omnes, totam Jutiam, quae exinde Cimbrica Cher-
fonefus nominata eft, et reliquas Germaniae provincias ad
littora maris fitas, Frifiam item et Bataviam in fua di-
tione tenebant. — As this treatife of Mr. Sheringham is
generally efteemed by all proper judges, as the beft ac-
count we have of the origin of the Englifh nation, I
think it fufficient barely to quote his teftimony for what
T have advanced upon this fubjeét, without having re-
courfe to the authorities themfelves upon which our dili-
gent antiquarian founded his opinion.

3 It was not a defire of plunder, or a greedinefs of
booty, as is commonly reputed, which engaged the
firft mortals in that wandring courfe of life, which later
writers have taken fo much notice of, but the hopes ra-
ther of a better and more plentiful fubfiftence in ano-
ther country, than what their own was able to afford
them. As they were entirely ignorant of the art, or
at Jeaft did not care to be at the pains of cultivating and
improving the foil, as they had not yet begun to affo-
ciate in towns and cities, had not learned to fupply one
anothers wants by the mutual good offices of tradet,h as

ey
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rope, but by degrees covered all Germany,
overwhelmed Spain and Gaul, and made
themfelves mafters of the whole weftern em-
pire. It would be matter of curiofity rather
than of ufe to us in the following Effay, to
attend our anceftors thro’™ all their various
migrations and frequent change of place — it
may not however be improper to obferve,
that when the Britons in the fifth century,
at the .inftigation of Vortigern, fent to de-

mand

they carried on no commerce or correfpondence with
the neighbouring nations ; this made it even necef-
fary for them to be in pofleflion of an extenfive terri-
tory, which might at the fame time be fufficient to
find themfelves game to fubfift upon, and to main-
tain their flocks and herds, the only riches they then
knew any thing of. This frugal and robuft courfe of
life, as it foon overftocked their land with children, fo
it accordingly brought with it a difficulty of maintain-
ing their ftill-growing multitude ; this introduced the
neceflity of exonerating the country of its fuperfluous
mouths, by forcing a certain number of them to feek
for a better maintenance in the neighbouring countries,
or wherever clfe they might be able to find it.— There
is a very elegant paflage in William of Mabncfbury to
“this very purpofe, De Reg. 1. i. c. 1. Quapropter ficut
hi, quibus id muneris eft, lafcivientes arboris ramos fo-
lent fuccidere, ut reliquorum vitae fucco fuo poffit fuf-
ficere : fic incolae aliquorum expulfione matrem allevi-
ant, ne tam numerofae prolis paftu exhaufta fuccumbat ;
fed ut fa&i minuant invidiam, forte ducunt eliminan-
dos. Inde eft quod illius terrae homines invenerunt fibi
ex neceffitate virtutem, ut natali folo ejecti peregrinas
fedes armis vendicarent, ficut Vandali, etc.

Ags 4 As
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mand their affiftance againft the Scots and
Picts, we find them in pofleflion of thofe
countries of the German continent, which
are at prefent diftinguithed by the names of
Weftphalia, Saxony, Eaft and Weft Frief-
land, Holland and Zealand. — The Roman
hiftorians, and indeed moft other the ancient
writers before the North was more accurate-
ly known and geographically divided into its
feveral ftates and provinces, called all its in—

habitants in general by the common name of

Germans ; and under this appellation, a-
mongft other the northern nations of Eu-
rope, are our Anglo-Saxon anceftors defcri-
bed by Tacitus 4, in his moft accurate trea-
tife of this people, and comprehended by

S other

4 As1 fhall have very frequent occafion to quote
the famous piece of Tacitus De moribus Germanorum, 1
“ muft not here omit the charalter which the inquifitive
Cluverius has given us of it: De fitu ac populis hujus
terrae [Germaniae] deque origine ac moribus univerfae
gentis tam adcurate, tamque diligenter confcripfit, uti
nullam aliam regionem, nullam gentem aeque defcri-
ptam ab ullo veterum auctorum habeamus. Vid. Clu-
ver. German. Antiq. p. 3.

s Sheringh. p. 77. Germania Taciti, ficut etiam et
Ptolemaci, longe majores terminos et limites habuerit
quam nunc habet ; totam quippe Daniam, infulas plu-
res maris Baltici, peninfulam Scandiam, id eft, Nor-
wegiam, Scaniam, Gothlandiam, Suediam, aliafque
infuper regiones complexa eft. . See likewife to the fame

pur-
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other authorss. And, indeed, fo great is
the conformity, fo exa& the refemblance
which has been remarked between the
cuftoms, laws, and modes of governing in
ufe amongft the feveral nations of thefe
wide-extended regions, however diftinguifh-
ed from each other by different names, that
whatever is affirmed by the ancients of Ger-
many in general, may with equal truth be
applied to each particular ftate of it¢; the
fame principles throughout both in peaceand
war feem to have animated the whole mul-
titude of this hardy people.

3. The moft daring courage, an extreme
fondnefs for war*, a fteddy perfeverance in
their old traditions, an invincible love of li-

' berty

purpofe Cluver. Ger. antig. 1. i. p. 94. c. 11. et Gul.
Malmefb. De reg. 1. 1. c. 1.

6 Proinde quicquid de Germanorum moribus dicetur
in univerfum omnibus tributum intelligi debet. Cluve-
rius as above. _ .

! The Germans (as has been hinted c. 2. n. 2. above
out of Sheringham) were defcendants of the antient
Cimbri ; and each of them, both Cimbri and Germans,
feem to have had their names given them from their
valour and prowefs in war. fo Sheringh. p. 56. Cim-
bris hoc nomen ex fortitudine et bellica virtute partum
eft: Cimbri enim Germanice fignificant, robu/ti milites,
pugiles et palaeft;ici viri, — Hinc etiam, ni fallor, Ger-
manis fuum nomen. Germanus enim idem valet quod

. Kimber, id eft, homo bellicofus, a Guerre, quod bellum,
et
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berty, an ardent zeal for the religion of their
forefathers, and a contempt of death ground-
ed upon the perfuafion of a happy futurity ?,
were the common charaeriftics of all thefe
northern nations. No wonder therefore,
that whilft the reft of Europe groaned under
the heavy yoke of flavery, harraffed, op--
prefled, and worn out by thofe common ene-

Thies

et Man, quod hominem fignificat ; ipfifque nomen hoc
primum a Gallis, ut Tacitus narrat, ex timore inditum.
See Cluver. German. antig. 1. ii. p. 104. who agrees
with Sheringham in this derivation of the name of Ger-
mans, as do, indeed, moft of the learned.

= This principle, in particular, could not but have
a mighty effet upon the military operations of all thofe
who firmly believed in it: To dye with their fwords in
their hands was the only way to be completely happy
in another life. With what enthufiafm muft this fill
the breaft of every foldier | — The author of the Phar-
Jalia has very elegantly touched upon the confequences
of this principle in the following lines :

. Populus quos defpicit Arctos
Felices errore fuo, quos ille timorum
Maximus haud urget, Lethi metus, inde ruendi
In ferrum mens prona viris, animique capaces
Mortis, et ignavum rediturae parcere vitae.

The immortality of the foul, or, more properly per-
haps, the fenfual pleafures, which all thofe, who were
flain fighting for their country, were to enjoy in ano-
ther ftate with their great anceftors, who had fallen in
the fame caufe, were the general fubjects of thofe fongs
or hymns which their bards compofed and fung, not
only juft before they were going to engage the ene-
my (for as Diodorus Siculus obferves of the Lufitanians,

&
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mies of the freedom and independency of
mankind, the Romans3, Germany, at leaft
the greateft part of it, ftill preferved its na-
tive freedom pure and inviolate ¢, ftill main-
tained that primitive form of government,
and regulated its civil conduét upon the plan
of thofe ancient cuftoms, which had been de-
livered down to dt from its planters and

pof-

¥ Toig wo)&spm cpo; equov cp‘amws, :5., waiavas a?vo'n oTay
Ixinos Toic areraypias.  fee Tacit. de M. G. c. 2. )
but at all their public feftivals, to roufe the martial ar-
dour of their countrymen. Some of thefe warlike fongs
are flill to be feen in the colletions of the Swedith and
Danith antiquarians.

3 Epi ﬁah Mithridatis ad regem Arfacem, apud Hifl.
Fragmenia Salluftii, 1. iv. — Neque quicquam a prin-
cipio nifi raptum habere [Romanos] domum, conjuges,
agros, imperium. Convenas, olim fine patria fine pa-
rentibus, pefte conditos orbis terrarum; quibus non
- humana ulla neque divina obftant, quin focios, amicos,
procul juxta fitos, inopes, potentefque trahant, exci-
dantque ; omniaque non ferva, et maxume regna, hofti- .
lia ducant. This, tha’ it be the reprefentation of a
profefled enemy to the Romans, yet is it neverthelefs
fupported by the whole voice even of their own hifto-
ry. See likewife Galgacus’s fpeech to his countrymen
the Caledonians, concerning the Romans, preferved in
Tacitus’s life of Agricola.

+ Give me leave to quote the authority of Lucan
once more :

Libertas ultra Tanaim Rhenumque receffit,
Et toties nobis jugulo quaefita negatur,
Germanum Scythicumque bonum —

L. vii. ¥ 243.

s Taci-
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pofeflors ; cuftoms which in this country, as
the Roman hiftorian obferves 5, carried more
force and authority with them, than written
laws in other places. Nor can it, I think,
be ferioufly queftioned, but that wherever
they extended their conquefts, at whatever
untried lands their numerous fwarms arrived,
there likewife they regularly eftablithed, or
continued rather, the fame conftitution and
mode of civil government, which they had
been accuftomed to live under in their own
country, as near it at leaft as the different
circumftances of their fituation would conve-

‘niently permit. This fuppofition is fo eafy

and natural, fo very agreeable to the genius
of this refolute people, and at the fame time
fo well confirmed from ancient hiftory, that
no thinking man, I believe, will venture to

difpute it with me.

4. Would we therefore form a juft and

true notion of the Anglo-Saxon government
as it was at firft fettled and adminiftred in
this ifland ? Are we willing to trace out

' the

5 Tacitus De morib. German. c. 19. Plus ibi boni
mores valent, quam alibi bonae leges.

t Bradys Complete Hiftory, vol. i. p. §7. I chofe -

to make ufe of the very expreflions of Dr. Brady upon
this occafion, becaufe, as we differ not a little in our

con-~ .
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 the original ftamina of our prefent moft hap-
py conttitution ? It is alaudable defire,
it is an enquiry well worthy an Englithman’s
pains ; but an enquiry which cannot poffibly
be attended with any tolerable degree of ac-
curacy and conviction, unlefs we firft take a
view of our anceftors in their prior fettle-
ments, and are able to inform ourfelves under
what kind of polity they were there govern-
ed. ¢ They are the ancient cuftoms of the .
¢ Germans in general, from whence muft be
«¢ deduced the grounds and rudiments of the
¢« Saxon laws, government, and policy af-
< terwards eftablifhed in this nation *,” —
But from whence, may it be pertinently afk’d,
are we to expect our information upon this
firft moft important and leading point ? Not,
indeed, from the antient Germans themfelves,
who, we are truly told, were not very ftu-
dious in cultivating the knowledge of letters
amongft them, and whofe only records, like
the reft of their Celtic brethren, were the
enthufiaftic hymns of their bards or poets ,
_ but

conclufions, I was willing to fhew at leaft that we both
argue from the {fame principles.

2 Tacit. De morib. German. c. 19. Litterarum fe-
creta viri pariter ac foeminae ignorant: And he had
before obferved, that they had no other kind of

annals
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but from the learned Romans more efpecially,
whofe provinces bordered upon them, and
whofe curiofity could not but prompt them
to enquire minutely into the cuftoms and
manners of a people who had fo frequently

+ fhaken their empire, and before whofe nume-

rous and well-refolved armies their vitorious
legions themfelves trembled. And tho’ the ut-
moft light we can expeét to procure may not
be fufficient to enable us entirely to difpel the
thick gloom with which we have been hitherto
involved, and to elucidate all the curious que-
ftions which may arife upon fo engaging and
interefting a fubje&, yet will it, I hope, be
clear enough to affift us in drawing the out-
lines of their political fabric, and in pointing
out the principal and moft ftriking parts of
the ftruGture, all fuch at leaft as are any ways
neceflary to our farther defign of delineating
or defcribing the Anglo-Saxon government in

: Britain,

annals or hiftories than their fongs compofed in memory
of their heroes: Celebrant carminibus antiquis (quod
unum apud illos memoriae et annalium genus) Tuifto-
nem, etc. C. 2.

* Cacfar De bell. Gall. 1. iv. near the beginning.
Suevi centum Pagos habere dicuntur — And he had
before obferved, in the firft book, c. xii. Civitas Helve-
tia in quatuor Pagos divifa eft. Upon the former of
thefe paflages of Cacfar, Montanus adds in his nc‘g&g,

Vie
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Britain. In dubious cafes, where better evi-
dence cannot be obtained, the beft and moft
candid judges will be always guided by pro-
bability.

5. It appears then from the remains of an-
cient hiftory, that Germany was originally
divided into many feparate and diftin¢t nati-
ons, all of them as to jurifdiGtion perfectly
equal, and entirely independent upon one an-
other. Each of thefe nations or ftates was
again fubdivided into a certain number of
Pagi, as they are called by the Roman au-
thors, that is of diftint provinces or diftricts,
more or fewer, according to the number of
tribes or clans, that, upon its firft planting,
compofed the flate, greater or lefs according
to the different extent of their territories ;
thus the country of the Suevi was divided
into an hundred of thefe Pagi’, as that of
the Helvetii, according to the fame author,

was

dividere agros in Pagos, omnibus Germaniae gentibus

* commune fuit. Eft autem Pagus integra amplioris re-

gionis portio, cujus apud ipfos Germanos vernaculum
vocabulum fuit Gaw, et variantibus diale&is Gew, Gow.
Vid. plura apud Cluver. Germ. antiq. p. 113. The
French ftill retain this fignification in their word Pays
or Pais, which was derived immediately from it; fo
Senonicus Pagus, they call le Pais de Ncrmandie, etc. ;
whilft our Englifh antiquaries (vid. Sgelman in voce

Puogus)
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‘was into four. Each of thefe provinces or
-diftri&ts formed a fort of community or civil
-fociety within itfelf, each of them having its
feparate court of judicature, its diftinét
-prince, prefident, or judge, for its direction
in civil affairs, and its own general in time
of war. But tho’ thefe provinces confidered
apart, had each of them its own fcepter, if
I may ufe that expreflion, and was in a
great meafure, independent upon the reft, yet
were they all fubordinate to the regulation
and authority of the fupreme legiflative power,

which was lodged in the general aflembly -

or congregation of the whole ftate or nation.
Such was the original and general plan
of their political building, and upon this or
a like model, not only the civil government

of

Pagus) always, 1 think, interpret it by that well-
known divifion of our ifland into thofe diftin&t parts or
portions we now call fbires. — Thofe, as Grotius and
others, who would ftill fubdivide thefe Pagi into their
towns or vici (underftanding towns in the fenfe we do
_at prefent for a colle€tion of houfes forming a fort of
civil fociety amongft themfelves) are certainly miftaken,
as appears from the whole tenor of the German hiftory.

The ancient wici were, ’tis probable, nothing but -

oixo, diftinét houfes, however we may be now apt to
join other ideas to the word. For ’tis undoubted, that
the Germans like all the reft of the old world, omoga Ns
oxw, as Ariftotle has juftly obferved — See however

Tacitus De Mor. Germ. c. xvi. Nullas Germanorum -

populis
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of England, but of every other nation of the
. known world perhaps was at firft formed.
But ’tis now time, that we proceed to a
more explicit and precife examination of the
feveral parts or members of this ancient Go-
thic conttitution.
6. Now to follow the method laid
" down by Ariftotle in his excellent treatife
of Politics’, we muft begin with indivi-
~ duals, thofe firft and moft minute parts
out of which the aggregate of fociety is for-
med. With refpet to thefe then, we find
cach man amongft our ancient German an-
ceftors exercifing a patriarchal authority, as
lord and governour of his own houfhold %,
His whole family feems to have been imme-
diately fubjec to and dependent upon him
alone ;

populis urbes habitari fatis notum eft, ne pati quidem
inter fe jun&as fedes. Colunt difcreti ac diverfi, etc.

! In the beginning of his firft book.,

2 Tacit. De mor. Germ. c. 5. Suam quifque fedem,
fuos penates regit. So Arifftle, Polit. p. 3. fpeaking
of the firft ages of the world, tells us in general,
waoa oixia Paciritas vwd 18 woofuldre —x 187 irw &
Ay “Opngog .

— Supisuvss 3 ixarog
aidor %8 arixar.
owopidis yag, % dre 10 doxalo dxwr.  Caefar, Bell. Gall,
L vi. c. 19. Viri in uxores, ficuti in liberos vitae ne-
cifque habent poteftatem. I ﬂxalanot fcruple to illue
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alone; his word was their law, he admi-
niftred juftice to them, and by his own
authority put an end to their difputes, ~ His
{laves, thofe unfortunate perfons, whom ei~
ther the chance of war or any other accident
~ had thrown into his hands, were fo abfo-~
lutely - in- his power, that even tho’in the

fury of his paffion he killed any of them, yet

was he under no apprehenfion of being cal-

led to an account for his rath feverity 3. If

his wife at any time violated the honour of
his bed, he had a right of infliting punith-
ment upon her himfelf immediately, with-
out waiting for any previous trial or con-
demnation ¢, —— Let it however be remar-
ked to the credit of our German patriarchs,
that, notwithftanding they were entrufted

with

firate this account of the antient German cuftoms and
manners by what I find in Caefar, or any other author
concerning the Gauls, and other the Celtic nations —
For that obfervation of the learned Cluverius is un-
doubtedly true (Germ. antig. p. 103.) uti gentem fuiffe
unam Celticam, Hifpanos, Gallos, Britannos, atque
Germanos fupra probatur ; fic moribus quoque pene iif-
dem univerfos vixiffe, nifi quatenus Hifpani ac Galli
nonnullas Graecorum confuetudines admiferint, clare
infra patebit. .

3 Tacit. De morib. Germ. Occidere folent fervum
non difciplina et feveritate, fed impetu et ira ut inimi-
cum, nifi quod impune.

4 Tagite wt fupra, Paucifima in tam numerofa

ge_nte
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with the exercife of fo great an authority,
they did not in general make a bad ufe of
it. For the treatment they gave their
flaves was for the moft part mild and gentle 5,
and their behaviour to their wives, fuch as

“would be a credit even to thefe politer

ages, where mode or fathion feems to have
difguifed the deformity of vice®, For, con-
trary to that unnatural luxury, which the fof-
ter climes of Afia had very early introduced
into the world; each man, in imitation of
their firft parents, lived contented with one
wife only, whilft love and dutiful obedience
to her own hufband, made up the princi-

pal part of the womian’s charatter. For, as
the curious Roman has well obferved?, there

was no part of their dlfcxphne or gcneral be-
hav1our

gente adulteria, quorum poena praefens et maritis per-
mifla. 'What this punifhment was the fame author will
inform us, c. 19. Accifis crinibus nudatam coram pro-
pinquis expellit domo maritus, ac per omnem vicum
verbere agit.

s Tacit. ut fup. c. 25. Verberare fervum ac vincu-
lis et opere coercere rarum. If therefore they were
fometimes hard and fevere to them, it ought rather
to be nmputed to the ftarts of a momentary paffion, than
to their general cuftom and behaviour.

6 Tacit. ibid. Nemo enim illic vitia ridet: nec core
rumpere et corrumpi faeculum vocatur.

7 Tacit. De M. G. c. 18. Severa illic matrimonia :
Nec ullam morum partem magis la;davens 5 nam proplcl

2 (&)
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haviour more commendable, than that ftri¢
feverity with which they preferved the ho-
nour of the marriage bed inviolate. Adul-
teries were fcarcely heard of in all that nu-
‘merous multitude, with which thefe nations
abounded. Was not this owing to that cuftom
which prevailed amongft them, of the huf-
band’s bringing a fortune to the wife, and
not the wife to the hufband®? In a word,
there was no country where the women in
general were treated with more complaifance
and aﬁ'céhon, or had a greater regard paid

. them

foli barbarorum [I will not be bound to anfwer for the
truth of this general affertion of my author] fingulis
uxoribus contenti funt ; exceptis admodum paucis qui
non libidine, fed ob nobilitatem plurimis nuptiis ambi-
untur — and he has elfewhere told us, that there were
pauciffima in tam numerofa gente adulteria.

¥ Tacit. ut fupra. Dotem non uxor marito, fed u-
xori maritus offert. This was perhaps the general cuf~
tom of the patriarchal ages. Sce the flory of Sichem
and Dinah, GEN. xxxiii. There are likewife fimilar
inftances to be found in Homer.

9 Captivitatem, fays Tacitus, ibid. c. 8. longe im-
patientius foeminarum fuarum nomine timent ; adeo ut
efficacius obligentur animi civitatum quibus inter obfi-
des puellae quoque nobiles imperantur; inefle quine-
tiam fanftum aliquid, et providum putant: nec aut
confilia earum afpernantur, . aut refponfa negligunt,
So likewife Plutarch, in his treatife Ilegh ywasx. dger.
Tpeaking of the Celtic nations, ix 7drs durirwr @i 7
®WNipy 2 signing Porwipon wila Tay yoramer, % Ta @eos TS

cups
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them as part of the reafgnable or human fpe-
cies than in Germany 9,

7. As to the management of thofe do-
meftic affairs, which now make fo great a
a part of the employment of each matfter of

- a family, thefe, as matters of a mean and in-

ferior concern, were left to the care and di-
{cretion of the women, and of the more ig-
noble and unative part of their houfhold *.
War was the only occupation they looked up-
on as worthy their notice and application,
and to excel in this was their great glory

and

evppayes auiBura 8 fxelvay Bga@sv'«.rnc. The fame kind
of authority, or even greater, the Sarmatians, the ancef-
tors of our Germans, gave their women : For 'tis obferved
by Nicholas of Damafcus, rais & ywaifl Taveoudras wirla
weibolas o Siowovass. Nor do 1 qucﬁion but the fame
cuftom might be traced, was there occafion, thro’ moft
other the ancient nations — were they not originally per-
mitted to meet in council with their hufbands in Attica ?
Such mixed afftmblies might indeed be attended with
fome inconvenicnces, and this would be fufficient to put
anend to them.—The Lycians howevermay be thought
perhaps even to outdo the Celts in their complaifance
to the ladies; for, according to the fame authar,
Avrios Tals yurainas pahhor n 785 &rdgas TIAGTS Xy XaNIIT@s (-

Teibr, x. T AL

* Tacit. De mor. Germ. c. Fortiffimus quifque ac
bellicofiffimus nihil agens, delegata domus, et penatium,
et agrorum cura foeminis fenibufque et infirmiflimo cui-
que ex familia, ipfi hebent: mira diverfitate naturac
cum iidem homines fic ament inertiam et oderint quie-

tem.
B3 s 1,
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and the utmoft bounds of their ambition,
When not aGtually engaged in arms, hunting
would indeed fometimes employ their leifure
hours, tho’ an idle ina@tivity, confumed in eat-
ing and drinking, feemed far more agrecable
. to the opinion they entertained of liberty and
_true nobility>. Are we ready to condemn them
for notions, which to us at leaft appear fo ut-
terly everfive of civil fociety,we muft condemn
the whele ancient world with them ; Greeks
as well as Barbarians looking upon manual
Tabour of every fort as the undoubted mark

of a poor, mean, and fordid difpofition 3;

whilft the employment of war was regarded
by them all, as the only fure teft of true no-
blhty military {kill, and a mighty execution
in the day of battle, was with them the

higheft

* I4. c. 15. Quotiens bella non ineunt, non multum
venatibus, plus per otium tranfigunt, «dediti fomno ci-
boque — as if they had been influenced by that maxim
of Socrates, mentioned fomewhere in Aelian’s various
hiftory, < That idlenefs is the fifter of liberty:”
‘H agym a357\¢n 'H); Mwelgmq HYR

3 Herodot. 1. ii. E y.sv wng T870 cmg Arywﬂmv mpmﬂn-
xaos o EM‘mq. gx :xw arptzw; xgives” ogm; x% egmxa;, %5
vaeaq, 35 Hegcw;, % Au?u;, ™) cx,té‘or waﬂxg T8 BagBaga;,
awoﬂp.oﬂgaq 'mv arwy n-ysop.evag @oriTiey T8 Tas T Xpacs par=
Sdroflas, x 'rac fnydrag -ru'-on 'rac 5 ammfy.em m xeigw-
vatian, ywalss wullolas shas, 1 pdNra T8¢ is 70 @irspor
ampinx — So again, the fame author, 1. v. fpeakmg of
the Thracians, tells us, that in their opinion, deysr sivas
xa Xnisor, yie 8 feydTyy dTipbrator. To the fame pu;_pofc

' ’ aci=
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higheft excellence the human nature could
arrive at, and the fum and perfection of all
other virtues4¢. Read but the inftitutions
of the ifle of Minos, or thofe ftill more fa-
mous of the celebrated Lycurgus, and we
fhall find both Cretans and Lacedemonians
educated in this fame way of thinking : the
Clarotae or Mnoitae, and Helot-flaves, they
learned and practifed the mechanic arts, ma-

naged the lands, and did all other kind of
work for them, ¢ whilft their mafters fpent
¢ all their time in dancing and feafting, in
« their excercifes, hunting matches, and
¢ the public places, where good company
¢ ufed to meet and converfe 5.”

8. Contented therefore with that native
liberty and independency which they had in-

_ herited
Tacitus, ut fupra; Pigrum quinimmo et iners videtur
fudore acquirere, quod poflis fanguine parare.

4 Cluver. Germ. antig. p. 123. Ipfa bellicofitas vir-
tutis nomen xar’ ¢foxw fortita ei% Sic enim apud gen-
tiles auctores 7 dpd, id eft, virtute gens gentem prae-
ftare dicitur; non ob temperantiam, vel fidem, vel
pietatem, vel aliam quampiam moralium virtutum ;
fed ob .animi in certaminibus manuumque fortitudi-
nem. hinc illud Ciceronis in Oratione pro Muraena,
Rei militaris virtus praeftat reliquis omnibus ; et paulls
79/, Summa dignitas eft in iis, qui militari laude ante-
cellunt,

s See Potter's Antiquities of Greece, vol. i. p. 69.
Nic. Damafcen. de mor. Gen. Aaxvdaporioss Tixpas par-
Savew drdas 5 Ta's tis wirpuor aiaygedy isw.

B 4 ! Tacit,
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herited from their forefathers, our ancient
Germans were but very little folicitous
for the fuperfluities of life. Room for
their increafing multitudes, and the mere
glory of the conqueft were the motives rather
of their frequent wars with one another, at
leaft in the early ages wherein we are now

confidering them, than either cruelty and -
favagenefs of difpofition, or the avaricious

hopes of plunder.  Gold and filver they were
as yet happily ignorant of: well pleafed
therefore, and fatisfied with the plain riches
of nature, their numeraus flocks and herds *,
they had no notion of accumulating vaft
quantities of ufelefs wealth, fit for nothing
in reality but the propagation of luxury, and
the corruption of the morals of their bre-

' thren

* Tacit. de Mor. Germ. c. 5. Argentum et aurum
propitii an irati Dii pegaverint, dubito — Eft videre
apud illos argentea vafa legatis et principibus eorum mu-
neri data, non in alia vilitate quam quae humo finguntur
— Permutatione mercium utuntur — Numero gaudent
[pecorum] eaeque folae et gratiffimae opes funt.

2 Tacit. ut fupra. Frumenti modum dominus, aut pe-

coris, aut veftis [fervo] ut colono injungit. — The af-

fair of cloathing could be no very expenfive article in
thofe times, when garments were made ufe of not for
pomp and oftentation, but merely to cover their naked-
nefs apd to defend them from the cold of winter and the
heat of the fummer, There are, I know, who miﬂgd

y
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thren. The lands therefore, which were al-
lotted them in theannual divifion of their ter-
ritory, asthey were above labour themfelves,
thefe they again parcelled 6ut amongft their
feveral flaves and dependents to be by them
cultivated and improved, acquainting them at
the fame time with what they expected from
them in return, whether cloathing, cattle, or
any thing elfe they thought they might ftand
in need of, and referving likewife fuch a
fhare or proportion of the yearly produce,
as might be fufficient to maintain them-
felves and their families with credit and in
abundance 2. '

9. Cuftoms fuch as thefe, ’tis true, are ve-
ry different from thofe of the more civilized
ages, as we are pleafed to term them; but as

they

by Caefar’s authority, feem to think that the Britons,
the firft inhabitants of this ifland, were ufed to go na-
ked. But this the very fituation of the country, fo far
towards the north, abfolutely forbids usto imagine. The
Celts, part of whom the Britons as well as the'Germans
undoubtedly were, had two or three forts of clothing in
Tacitus’s time — 1. The fkins of wild and tame beafts
drefled and undrefled. 2. A robe, fpun or made out
of the barks of trees. 3. Another fort of clothing made
of the wool of their fheep, thick, fhagged, etc. and
thefe garments, it appears from very good authority,
were common to all the Celtic nations. See Tacitus de
M. G.c. 17. and Kirchmaier’s notes upon the place.
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they are not for that reafon only immediate-
ly to be condemned as favage and brutal, fo
neither ought we too haftily to conclude
from thence, that they are not real nor fup-
ported by hiftory. The power, which we
have here taken notice of as anciently be-
longing to the mafters of families, neceffari-
ly arofe from that natural ftate of freedom
and mutual independency wherein every
man is born, and which he would have no
thoughts of ever parting with, till induced
thereto by mere neceffity ; till the ambition,
luxury and vices of mankind had encreafed
their wants, enflamed their paffions, and
thereby introduced an abufe of thefe native
and original - privileges of the fpecies. To
prevent therefore the ill confequences of that
mifchief and confufion, which began to flow
from hence, it became neceffary by degrees
to reftrain, and at length totally to abolith an
authority, which was grewn dangerous to and
deftructive of the public happinés. How-
ever, this defpotic power, or the power of
- every mafter over his own family or houf-
hold, was the firft and indeed the moft natu-
ral method, which reafon itfelf could dictate
of diftributing juftice, and maintaining the
common peace and tranquillity. For whilft
‘ every
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every man took that care, which his own
true intereft required of him, of the good
condu& and government of his own private
family, the loweft and moft diforderly part
of the nation, the general happinefs of the
whole community muft at the fame time be
preferved and greatly advanced.

10. This method, however, it muft be
confefled, was not alone fufficient to fecure
the public peace and quiet, for any length
of time; ’tis not enough that the foundation
of the building be well laid, unlefs the fu-
perftructure likewife be properly raifed, and
the materials well cemented together, For as
matters of contention and difpute could not
but frequently arife between thefe feveral
mafters of families themfelves, who fhould
judge or decide the difference between
them ? Nature had given them no proper
authority or power over one another, and
as each man would be prejudiced in his
own favour, the rules which natural equity
might fuggeft to them would be but little
hearkened to, when heard thro’ the medium
of felf-intereft. The wifeft man would make
but a very indifferent judge in his own
caufe. Here then, unlefs fome method was
found out to prevent it, would be laid

the
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-the foundation of lafting feuds and animo-
fities between the feveral independent mem-
bers of the ftate, the confequence of which
could be no other than the general diftra-
&ion, confufion, and fubverfion of all focial
happinefs. In order therefore to prevent
the fatal effects of this evil, our German
anceftors by common confent or election ap-
pointed over each pagus or province a diftin¢t
prefident or judge, by them, moft probably,
denominated Forfle, bit by the Roman au-

thors

t Tacit, de Mor. Germ.  Eliguntur in iifdem conciliis
Principes, qui jura per Pagos, vicofque reddunt. So
Caefar, fpeaking likewife of the Germans, tells us, that
when they were at peace they had no one common
magiftrate over the whole ftate, fed Principes regionum
atque Pagorum inter fuos jus dicunt controverfiafque
minuunt. Grot. de rep. Batav. antiquitat. p. 33. A-
pud Germanos, praeter eos qui facra curabant, duorum
ordinum homines fuiffe reperio, Principes et plebem.
Principes cum dico non fingulos intelligo qui fingulis
gentibus imperitabant, ut plerumque ea vox ufurpatur
—fed eos, qui finguli partem aliquam gentis curabant,
quae partes majores quidem Pagz, minores autem vici
vocantur. And again p. 34. Sunt ergo hi principes
dignitate generis ac muneris iidem, qui poftea barones
atque nobiles, Cluver. Germ. antig. L. 1. p. 319.
Singulis cujufque civitatis Pagis ac vicis fuus erat magif-

" tratus, five, ut Tacitus et Caefar vocant, Princeps qui jus
reddebat. [I cannot find by either, Tacitus or Caefar
that each vicus had its own prince, the prefect of the
Pagus being ex officio to adminifter juftice to all, houfe
by houfe, per Pagos vicofque i. e. olxs; 75 — For Tacitus

_ ‘ himfelf

e
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thors fometimes called in their language king,
fometimes general, tho’ moft ufually prince,
with plenary authority to go round the di-
frict committed to his charge, and to hear
and determine all caufes or matters of con-
tention, which might arife within the li-
mits of his jurifdition®. By this wife
provifion proper care was taken for the
regular diftribution of juftice with the
leaft trouble and inconvenience to individu-
als, as they were not to go far, nor to wait

long

himfelf tells us, that the houfes in Germany were all dif-
tinct, there being neither towns nor villages, fee above,
n. 1. ¢.5.] Nomen Regis a Romanis, ut ante di¢tum
(Pagg. 315, 316.) parum proprium iis impofitum ; quum
haud dubie e re ipfa fermonepatrio dicerentur Th: Forfien ;
antiquo germanico vocabulo Forffe, quod hodieque apud
Danos, Suedos, atque Norvagios primum numero fignifi-
cat; eademque fignificatione apud Anglos in Britannia eft
Firft. So the prince of Anhalt is called in high Dutch to
this day fur/f von Anhalt and the marquis of Brandenburgh,
amongft his other titles, furf? zu Rugen, and there are
other inftances produced by learned men of the continued
ufe of this word in its primaryfignification. See Se/den’s
Titles of Honour part. 2. c. 1. {. §3.—So likewife in the
old Roman language, as has been frequently obferved,
the word Princeps originally fignified no more than one
who was more eminent than the reft, qui inter fuos
eminebat: fee to this purpofe Livyl. 2. where he
fpeaks of Appius. In this fame fenfe likewife Phaedrus,
remarkable for the purity of his ftyle, fpeaks of the Prin-
cipes of the Athenians, meaning no more by the ex-
preflion than the Primeres or chiet citizens, T,

5 Tq.
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long for it, nor to be at any expence in
procuring it '

11. And that neither dignity might be
wanting to his prefence on thefe folemn oc-
cafions, nor fecurity to his perfon, nor pro-
per weight and authority to his decifions, the
prince was always attended and affifted in
the adminiftration of his province by a choice
and fele&t band of the wifeft, moft robuft,
and hardy native-freemen of the country,
Thefe were a fort of honorary fervants, they
were his court as we now term it, his Com-
panions and attendants, the checks as well as
the executioners of his power ; they were his
ftanding council in time of peace, his guard
and fecurity in the day of battle. They ob-
liged themfelves by oath to be faithful to him,

and

Y Tacit, De mor. Germ. Centeni fingulis principibus

ex plebe Comites confilium fimul et au&oritas adfunt —

Gradus quinetiam et ipfe Comitatus habet, judicio ejus
quem fectantur. Magnaque et comitum aemulatio,
quibus primus apud principem fuum locus : et principum,
cui plurimi et acerrimi Comites. Haec dignitas, hae
vires magno femper eleétorum juvenum globo circum-
dari in pace decus, in bello praefidium. Nec folum in
fua gente cuique, fed apud finitimas quoque civitates id
nomen, ea gloria eft, fi numero ac virtute Comitatus
emineat. Expetuntur enim legationibus, et muneribus
ornantur, et ipfa plerumque fama bellum profligant.
Cum ventum in aciem turpe principi virtute vinci ; tur~

pe
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and to defend his life at the hazard of their
own : nay they went fo far as to impute to

.him the whole merit of their own acions,

how great and illuftrious foever they might
appear. As there were different ranks and
orders of thefe Companions, this raifed a fpirit
of continual emulation amongft them, who
fhould be firft in his prince’s favour, and ad-
vanced to the fuperior degree. Befides their
mafter’s efteem and affection the only return
they feemed to expect for all their fervices and
fidelity was to be plentifully entertained at his
expence, and to be rewarded by him with
fuch other marks of diftinction as their va-
lour might be thought to deferve, a horfe
for the war, or a fuit of armour?’, s
Thus, as we are informed by Diodorus Si-

culus,

pe comitatui, virtutem principis non adaequare. Jam
vero infame in omnem vitam ac probrofum fuperftitem
principi fuo ex acie receflifle. [Marcellinus, 1. xvi.
will afford us a very remarkable inftance of this ftrict
alliance between the prince and his comites ; for fpeak-
ing of Chonodomarius, king of the Allmans, that
he was obliged to furrender himfelf to- the Romans, he
adds, Comitefque ejus ducenti numero, et tres amici.
jun&iffimi, flagitium arbitrati poft regem vivere, vel
pro rege non mori, fi.ita tulerit cafus, tradidere fe vin-
ciendos] Illum defendere, tueri, fua quoque fortia facta
gloriae ejus affignare, praecipuum facramentum eft.
Principes pro vi€toria pugnant: comites. pro principgi
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culus*, the firft kings of Egypt had no mer-
cenary fervants, no foreign nor home-born
flaves ordinarily to minifter about their per-
fons, but were always attended and ferved by
the fons of the priefts and of the foldiery,
that is, of the chief nobility of the country.
Nor would it perhaps be difficult to thew, did
the occafion require it, that voluntary com-
binations of this nature, entered into for fer-
vice on the one hand, and for entertainment
and protection on the other, were common
throughout moft of the ftates of the antient

world 3.
12. As

Si civitas in qua orti funt, longa pace et otio torpeat ;
plerique nobilium adolefcentium petunt ultro eas natio-
nes, quae tum bellum aliquod gerunt, quia et ingrata
genti quies, et facilius inter ancipitia clarefcunt, mag-
numque comitatum non nifi vi belloque tueantur. Exi-
gunt enim principis fui liberalitate illum bellatorem e-
quum, illam cruentam vitricemque frameam; nam
epulae, et quanquam incompti, largi tamen apparatus,
‘pro ftipendio cedunt.

* L. 1.p. 63.

3 Such I take to have been that band of men, who
went with, or attended Saul to Gibeah, upon his firft
eleCtion to the kingdom of Ifrael. See 1 Sam. c.
x. 26.

* From the words of Tacitus, as quoted above, one
would be apt to conclude, that the number of thefe ho-
norary fervants or Companions was confined to an hun-
dred — and fo perhaps it might be in the original infti-
tution of them; tho’ nothing I think is more evident,

even
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12. As to the number of thefe Companions,
this feems to have been arbitrary and uncer-
tain, as it depended chiefly upon the perfo-
nal chara&er of the prince himfelf, who, as
may be colle@ted from the Roman hiftorian,
according to the degree of efteem he was in
with his contrymen, was furrounded with a
greater or lefler retinue of them *.— Nor is it
indeed fufficiently clear by whomthey were ap-
pointed; whether by the general council which
elected the prince, or by a particular defigna-
tion of the province, where they were to refide
— tho’ perhaps after all, which is I think the

‘ " moft

even from Tacitus’s own expreflions, than that, in his
time at leaft, their number was vague and uncertain, —
For how elfe can we interpret thefe exprefions of his,
Magna Principum aemulatio cui plurimi et acerrimi
mites: haec dignitas, hae vires magno femper electorum
juvenum globo circundari! So again, FEa gloria eft, f1
numero ac virtute Comitatus emineat? but where would
there be room for this emulation were their number
confined to juft an hundred? I fhould imagine therefore, *
that when the learned Roman faies, teni fingulis
principibusiex plebe Comites adfunt, his defign is rather
to point out to us their title or diftinguithing name of
honour, than to fpecify their precife number — In
like manner the Centum-viri at Rome ftill retained their
old appellation even after their number was increafed
to one hundred and eighty; and that known divifion
of Sur counties into bundreds fubfifts by this name even
to this day, though each of them perhaps, very different
from their original inftitution, cc&nﬁﬂs of many hundred
fami-
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moft probable opinion, the whole affair
was entirely voluntary on both fides 2. The
freemen of the province offered. themfelves to
his fervice, and the prince made choice of
fuch amongft them, whofe character he liked
beft. Foras it was his valour more efpe-
cially, which had recommended him to the
office where he now prefided, this quality

alone in thofe warlike ages would fill his

court with multitudes of followers; every

one would be ready to put himfelf under the

command and proteion of a perfon, whofe
great merit had rendered him worthy the
moft diftinguithing honours his country
could beftow upon him. — Here then it was
that the hardy and ambitious youth might
always expect to have before their eyes a
glorious example for their imitation, and

from their mafter’s fkill and experience be
| early

familles.  Kirchmaier in his notes upon the above-men-
tioned paflage of Tacitus, has thefe words — reftityen-
dum vero reor certi {ingulis ex plebe comites. Ubi enim
vel veltigia faltem apud Tacitum aut alios de comitibus
centenis? Could this Gentleman have produced the au-
thority of but one manufcript to confirm his conjecture,
I believe he would long fince have perfuaded the learned
to have admitted it as the true reading.

.3 Thus the Thetes of Athens, the Penefiae of Thef-

faly, and the Clientes amongft the old Romans, mig:ﬁ.
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early initiated into the art of war: the cone
quence of which muft neceffarily be, what
we find in fa@ it was, that the num-

bér of thefe Companions would be indetermi«
“nate, always greater or lefler according to the

reputation their princc was In with them,
—This then, I'think, is an mdxfputablc argu-
ment agamﬁ any particular  appointment of
them by the public. . The nobility and hono-
rary princes, for fuch there were, might un«
queftionably join themfelves to whofe court
foever they pleafed ; nor did they look upon
it as any difgrace to them, to ferve amongft
their meaner brethren, and to attend the per-
fons of thofe whom their country had ho-
noured with a command over its members 3,

13. It is not, Ithink, fufficiently agreed

amongft the learned, what was the original
and proper name, in their own country lan-

guage

all chufe what patrons they pleafed, tho’ it was after-
wards looked upon as extremely infamous, unlefs fome
very good reafon could be affigned for it, to quit the
fervice of thofe under whofe protection they had once
thrown themfelves.

3 Tacitus, De mor. Germ. Infignis nobilitas, aut

magna patrum merita, principis dignationem etiam ado-

lefcentulis affignant. . Ceteris robuftioribus, ac jam- -

pridem probatis, adgregantux, nec rubor inter Comites

adfpici.
Ca ‘ * Tagia
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. guage, of thefe Companions, as Tacitus calls
them, who o faithfully attended the fervice of
our ancient German princes. Some will have
it to have been that of Graves, which word,

according to the learned Cluver, fometimes -

\ figni-

* Tacitus, I think, conftantly gives them the name
of Comites ; the reaforr of which, perhaps, is, becaufe he
regarded them as a fimilar iaftitution to thofe more ho-
nourable fervants or friends, who, a little before his

time [perhaps their original might be traced up even’

to the earlicft ages of the Roman ftate] were wont to
accompany the Roman generals in all their expeditions,
and who were called by this name in the language of
his country. Thus Suetonius, fpeaking of Tiberius,
tells us, that being Pecuniae parcus et tenax, Comites
peregrinationum, expeditionumque nunquam falarioy
cibariis tantum fuftentavit. [This was the very mode
of the German princes] Una modo liberalitate ex in-
dulgentia vitrici perfecutus, cum tribus claffibus fatis,
pro dignitate cujufque primae fexcenta feftertia, fecun-
dae quingenta diftribuit, ducenta tertiae. How con-
formable is this to what we have before obferved from
Tacitus, Gradus quinetiam et ipfe comitatus habet, ju-
dicio ejus quem feGtantur? Inftances of this kind of
Companionfhip are more common in the middle and
lower empire. For, to ufe the words of our very

learned countryman Mr. Selden (Titles of Honour,

Partii. c.7.) ¢ The emperors antiently had about
¢¢ them, befide their greateft officers of ftate, felect
¢¢ attendants of court, known by the name of Compa-
€€ nions, or Companions and Friends. They were ufu-
¢ ally made of fuch as were Confular or Praetorian fe-
¢¢ nators, and fometimes out of men of lefs dignity,
¢ and are ftyled the Roman College by the emperor Va-

< Jerian, in his oration to the fenate touching Macria~
€ nus
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fignified a Companion or Follower *.— But this
interpretation cannot eafily be admitted, as the
moft ufual fignification of this term is Gover-
nours, in which fenfe it is by no meansapplica-
ble to thefe Companions of the Roman hiftorian,

Upon

¢ nus. In contubernium imperateriae majeflatis adfcifcere
<¢ is ufed by Lampridius for the making them. They
<¢ waited and affifted the emperor. in his counfils and
¢ actions, and they were divided alfo into their feveral
¢ ranks of dignity. There was a rank of the firft
¢¢ dignity, another of the fecond, and another of the
<¢ third. Teftimonies of this divifion are obvious in
¢¢ both the Codes, and efpecially in Eufebius, where
¢¢ he fpeaks of them under Conftantine. But whence
4¢ the beginning of them, and of this divifion is to be
¢¢ derived is not agreed on clear enough among learned
“men.”” Cluver. Germ. antiq. L. i. p. 375. is of opi-
nion, that the Romans borrowed this inftitution, as they
did many others, from the Germans, who about Con-
ftantine’s time began to crowd into the court and ar-
mies of the Roman emperors. — But, as I hinted be-
fore, the original of thefe Companions amongft the Ro-
mans mutt in all probability be traced higher than ei-

ther Selden or Cluver feem to place it; why may we.

not fuppofe that it grew by degrees out of that relation
of Clients and Patrons, which we know to be as old at
leaft as their flate itfelf, and may, probably, conclude to
be much older, as Romulus rather imitated the inftitu-
tions of the neighbouring nations, than made new ones
out of his own head?

* Cluver, Germ. antig. 1. i. p. 374. Comitis quoque
adpellationem, quae eft Germanice Grave et Greve,
haud novam nec nuper repertam exiftimo: nihilque
aliud fignificare quam Comitem five Sectatorem.

3 Vid. Spelman. et Du Frefne Gloffar. ad vocem.

: C 3 f Cdefm‘ Py
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- Upon the whole, if I might be indulgeda
conjecture, I fhould rather imagine that the
Ambaéti of the Gauls, confidering the origi-
nal affinity beteen the two nations, thould
bid faireft to be their primitive and true de-
nomination. The office and employment of
both was moft undoubtedly of a fimilar na-
ture, they werea kind of honorary fervants,
encouraged, protected, and advanced by
thofe whom they followed, and in return
abfolutely devoted to their perfons and in-
terefts. For, as Caefar obferves, ¢ Every
¢¢ Gaulith nobleman, in proportion as his re-
¢ putation encreafed with his countrymen,
‘“ was attended by a greater retinue of Am-
¢ bacti, clients, or dependents ; this was the

“only

_ 4 Caefar, Bell, Gall. L. 3. Eorum [equitum] ut
quifque eft genere copiifque ampliffimus, ita plurimos
circum fe Ambactos, Clientefque habet, hanc unam gra-
tiam, potentiamque noverunt. To the like purpofe
is what Polybius tells us of the fame nation, lib. 2.
D@ 3\ vas ETAIPIAT weyicny omadny imoigvro, i 70 % oG-
evraror %) dvardrator dhas wag avres TiTo, O v wAssys
ixer doxel 79¢ OEPANE(ONTAT x) ovumepPigopirss avre.
See farther Caefar. Comm, 6. Comites familiarefque
ejus ( Ambiorigis) equitum noftrorum vim etc. Here
*tis evident, that by Comites the author means the
fame petfons, whom he had before ftyled Ambacii.

s Cluver. Germ. antig, . i. p. 68. Keronis Monachi
ad divi Galli Gloflarium_habet: Minifler, Ambaht :
minifiraverit, ambabtit: et ita Otfridus in Evangelio,

L i
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¢¢ only mark their ambition flew at, and this
< the higheft inftance of their popularity 4. ”
Is not this the very defcription we have be-
fore given of our German Companions and
their princes? But what feems, tome at leaft,
to put this matter quite out of all doubt is an -

obfervation which I fee made by fome of the

moft learned antiquarians, that this kind
of voluntary dependance, or mutual rela-
tion between the great men and others of afn
inferior rank, flill retains this name both in
Germany and Flanders; fuch kind of depen-
dents being to this day in fome places called
Ambachtmens — The’ I have been already
perhaps longer upon this point, than my
reader may at prefent think neceffary, yet

cannot

L. i. c. 25. Ambachten, .pro operari. — Hinc re&te vo-
cabulum illud Barbaro-latinum Ambafcia, quod Ger-
manis erat Ambacht, in Burgundiorum legibus ponitur
pro Opera. — And in this point Spelman as well as all
other antiquarians are agreed, that the word Ambaffa-
dor was derived from hence. Du Frefne in voce Am-
baftus obferves, Remanet etiamnum in Germania et
Belgio vocabuli veftigium. Nam in civitatibus paflim
Flandricis, aliifque nonnullis #mbachten ejufmodi corpora
dicuntur, quae unum fibi legunt, cujus auctoritatem
perinde atque capitis fui venerantur. Lexicon Germa-
nicum vetus apud Lipfium L. iii. Epiftola 44. Ambacht-

meny, miniftri.  Lindenbrogius etiam Ambackt, operari
interpretatur.

Cs 6 Caef.
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cannot I perfuade myfelf to conclude it, with-
out obferving one thing farther of thefe Com-
panions or Ambachts, that in the f{outhern
parts of Gaul they were known by the parti-
cular name of So/durii; thefe were people,
¢ who, as the fame Caefar obferves, were
¢ abfolutely devoted to the fervice of thofe
¢ to whofe friendfhip they had once joined
¢« themfelves ; they enjoyed their profperity

§¢ together with them, and if their patron
< fell

/

8 Cuaef. De Bell. Gall. 1. iii. Alia ex parte oppidi
Adcantuannus, qui fummam imperii tenebat, cum 600
devotis, quos illi /oldurios appellant; (quorum haec eft
conditio, ut omnibus in vita commodis una cum his
fruantur, quorum fe amicitiae dediderint, fi quid iis
" per vim accidat, aut eundem cafum una ferant, aut fibi
mortem confcifcant : neque adhuc hominum memoria
repertus eft quifquam, qui, eo interfecto cujus fe ami-
citiae devovifiet mori recufaret :) cum his Adcantuannus
etc. — In like manner the antient Spaniards or Iberians
(another of the Celtic nations) as Valerius Maximus
obferves, 1. ii. c, 3. Nefas efle ducebant praelio fuper-
efle, quum is occidiffet pro cujus falute fpiritum devo-
verant. Laudanda animi praeftantia, quod fidem ami-
citiae conftanter praeftandam arbitrantur. To the fame
purpofe Plutarch in his Life of Sertorius s & &rrog
ICngind, 185 engd vov dexolle Tilalpimg ovwaworioxny avrd
wiotm, x 7810 Tav insi Bagbdesy KATMEIZIN dropalilur,
Toi5 piv GAAOIS Nysudaw SAiyes Ty vwacmiser x) Tov ETAIPQN,
[here we have our German Comites again] Eserogin
3 @oaral wupddi; abpdmar xaliowevriter iavrs xonsdur.
‘The facred band amongft the Thebans, and other fimi-
Jar inftances might be produced from other nations.

! Caefar
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« fell in battle, they were either killed with
¢ him, or elfe flew themfelves; for no in-
< ftance can be produced of their ever furvi .

¢ ving the lofs of their friend and mafter ¢.”
14. But befides the adminiftration of juftice,
there was likewife another privilege, or of-
fice, which peculiarly belonged to our an-
cient German princes, I mean that of an-
nually diftributing or dividing the land
amongft the feveral families of their territory *.
Our

t Caefar. Bell. Gall. 1. 6. c. 22. Agriculturae non
ftudent Germani; majorque pars vi€tus eorum la&e, et
cafeo, et carne confiftit: neque quifquam agri modum
certum, aut fines proprios habet; fed magiftratus ac
principes in annos fingulos gentibus, cognationibufque
hominum, qui una coierunt, quantum eis et quo loco
vifum eft, attribuunt agri, atque anno poft alio tranfire
cogunt. Ejus rei multas afferunt caufas; ne affidua
confuetudine capti ftudium belli gerendi agricultura com-
mutent; ne latos fines parare ftudeant, potentiorefque
humiliores pofleffionibus expellant; ne accuratius ad
frigora atque aeftus vitandos aedificent; ne qua oriatur
pecuniae cupiditas, qua ex re factiones diflenfionefque
nafcuntur ; ut animi aequitate plebem contineant, cum
fuas quifque opes cum potentiffimis aequari videat. vid.
etiam Com. Bell. Gall. 4. 1. Tacit. de Germania, c. 28.
Agri pro numero cultorum ab univerfis per vices occu-
pantur, quos mox inter fe fecundum dignationem par-
tiuntur. Facilitatem partiendi camporum fpatia praef-
tant. Arva per annos mutant, et fupereft ager. Nec
enim cum ubertate et amplitudine foli labore contendunt
ut pomaria conferant, et prata feparent, et hortos rigent.

Sola terrae feges imperatur.
. 2 Cluver.
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Our anceftors were not as yet become ac-
quainted with the fofter blandifhments of
peace, and ‘luxury, nor had the primitive
fimplicity of their mannets been taught .to -
yield to thofe fplendid vices, which gold
and filver have too generally been found
to introduce with them. The wealth they
rejoiced \in was real, and confifted chief-
ly in the number of their flocks and herds,
their dependents and flaves, and had they but
fufficient to maintain themfelves, their fami-
lies and their retinue, in fuch a manner as be-
came the dignity of the charater they fuftain-
ed, they feem to have been very little folici-
tous about the vain fuperfluities of life.
Their commerce with the imperial city had
not as yet taught them to contemn the fober
and more frugal dictates of plain and honeft
nature. ‘They had no notion of accumula-
ting vaft quantities of ufelefs land, to be dif- -
pofed of in magnificent edifices, and to be
laid out in fumptuous and wide-extended
gardens. As the rank they themfelves bore

in

t Cluver. Germ. Antig. 1. 1. p. 105. Quamvis fre-
quens bellorum trans Rhenum memoratio eft apud Am-
mtianum Marcellinum, nulla tamen urbis alicujus, vel op-
pidi, vel caftelli, vel munimenti a Germanis extructi,
fit mentio: locorum autem, quoties occafio vel -ufus *-

poftulat



GoOVERNMENT in GERMANY. 43
in their country was entirely owing to their
own perfonal merit, it could never once enter
into their thoughts, to endeavour to tranfmit
enormous eftates of inheritance to their po-.
fterity to maintain them in a lazy fplendour,
riot, and luxury, without any regard at all
to their bravery and virtue.

15. Asthe natural fituation of their coun-
try, defended by feas, rivers, and vaft uninha-
bited trats of land, together with the high -
opinion they entertained of their own valour,
fufficiently fecured them from any dread of
foreign invafions, they generally lived difper-
fed up and down the country in fcattered
dwellings ; as we are told the ancient Athe-
nians did before their great lawgiver Thefeus
perfuaded them to leave their divided habita-
tions, and .live together within the fame
‘walls. — Nor does it appear from any evi-
dence I can find, that even in the ages of the
lower empire, fear had as yet taught them to
build fenced cities, towns, or caftles to live in *,
Their dwellings therefore were for the moft

part

poftulat, eadem defcriptio, quae vicorum ac villarum
apud Caefarem, Tacitum, et alios. Ita Tacit. Germ. c.
16. Nullas Germanorum 'populis urbes habitari fatis no-
tum eft, ne pati quidem inter fe jun&as fedes. Colunt
difcreti ac diverfi ut fons, ut campus, ut nemus placuit.

. Vicos
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part in caverns undér ground, or in a kind of

extemporaneous hutts compofed of turf only, -

or of the rough branches of trees plaited and
interwoven together, fo that at theend of
the year they left them without the leaft
difficulty or regret, wandring up and down
their territories, as plenty of pafture or frefh
forage jnvited them. For as the national
riches confifted in its numerous flocks and
herds, they were obliged to feek their con-
veniency rather than their own in_their fre-
quent change of place?. — But let us. not
falfely imagine, that their motions at thefe
times were lawlefs and tumultuary, and that
every man feized upon what fpot of ground

he

Vicos locant, non in noftrum morem connexis et cohae- .

rentibus aedificiis; fuam quifque domum fpatio circum-
dat, five adverfus cafus ignis remedium, five infcitia ae-
dificandi— materia ad omnia utuntur informi et citra {pe-
ciem et deleGtationem — ne caementorum quidem apud
illos aut tegularum ufus.

2 Does not the reading this defcription of .the
manner of life of the old Germans call to the learn-
ed reader’s mind the beginning of the fixth fatyr of
Juvenal?

Credo Pudxcmam, Saturno rege, moratam

In terris, vifamque diu ; cum frigida parvas
Praeberet fpelunca domus, ignemque laremque
Et pecus et dominos communi clauderet umbra.

or, thefe lines near the beginning of Ovid’s Metam.
. Tum

Ya
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he liked beft; for on the contrary, all was
managed in the moft regular and orderly
method according to the particular defignation
and appointment of their prince: ¢ to the
“ more, was given more inheritance; and
‘¢ to the fewer, lefs inheritance; every man’s
¢ inheritance was to be in the place where
¢¢ his lot fell, according to the tribes of
¢ his fathers, there was he to inherit 3.”
16. What has been obferved by a late au-
thor upon the wifdom of the Jewith confti-
tution in that equal, or rather proportionable
divifion of the conquered country, which was

~made by Jofhua and the princes of Ifrael

amongft the families of the twelve tribes,
may

Tum primum fubiere domus ; domus antra fuerunt,
Et denfi frutices, et jun&ae cortice virgae.

But what is more to my prefent purpofe, the Geographer
efpecially imputes this frequent change of place in
thefe nations to the fame caufes I have now done.
Strabo, 1. vii. Kowdy ¥ ish dwacs vois TadTn, TO @wig Tag
wlasasdans spagis, da o Mlirala 78 Bie, x5 Sid 70 pn 9=
weysiv undt Snoaveidor, dAN’ &y KanvBios dixsly i@rpepar ’g'xm\
wacacxivir. TeoPn 3 awd vy Sgyupudray % @ricn, xabawie:
Tois Noudow ar ixiims wuduiho, Ta dxva Tals aguafas
imdgarrig, wos av dofn weiwollas werd Tav  BooxmudTer,
Much to the fame purpofe is what Ariffotle has obfer-
ved, Politic. 1.i. p. 2. where fpeaking of the condi-
tion of the firft mortals, he fays, dizyxais & 4ros wila-
Baanswy ol whinos dia Tals vouas, % avtol aralxdlolas ovaxes
by, bowg yrwpyiay gﬁaav YEWEYEITES,
3 NUMBERS Xxxlii. §4.
¥ Lowman

~
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may with as much juftice and propriety be

.applied to the inftance before us; for by this

annual divifion of their territory, ¢ our
« German anceftors provided againft all
¢ ambitious defigns of private perfons, or
¢« perfons in authority againft the public
« liberty: for no perfon in any of the
« provinces, or throughout the whole Ger-
“ man nation had fuch eftates and poflef-
« fions, or were allowed by the conftitu- -
< tion to procure them, that could give any
¢ hopes of fuccefs in opprefling their bre-

< thren and fellow fubjects. They had no

¢ riches to bribe indigent perfons to affift
¢ them, nor could there at any time be any
<« confiderable number of indigent perfons
¢ to be -corrupted. They could have no
¢« power to force their fellow fubjets into a
¢ tame fubmiffion to any of their ambitious -
« views. The power in the hands of fo
« many frecholders in each province, was
¢« {o unfpeakably fuperior to any power in
¢ the hands of one or of a few men, that it
«¢ is impoffible to conceive how any fuch
« ambitious defigns fhould fucceed, if any
: ¢ perfons
* Lowman, of the civil government of the Hebrews,

p- 48. See likewife the quotaupn from Caefar, p- 4I.
above.



GovERNMENT in GERMANY. 47

¢« perfons fhould have been found fo weak
‘ as to attempt them. Befides, this annual
« provifion wifely cut off the means of lux-
 ury, with the temptations to it from ex-
“ ample. It almoft neceffarily put the
¢ whole nation upon frugality, and gave to
¢ every one fuch a property with fuch an
“ eafy ftate of liberty and independence,
¢ that they had fufficient reafon to efteem

. ¢ and value them, and endeavour to preferve

*¢ and maintain them*.” ~

17. Let us not imagine however, that the
prince was left to thé fole guidance of his own
arbitrary will in thefe yearly divifions or al-
lotments of their territory, being conftantly
affifted in this, as well as in all other matters,
by his Companjons and counfellors. He was

obliged, we are told, in this diftribution to

have efpecial regard to each man’s rank or
Nobility; for fo I chufe to interpret the words
made ufe of by the Roman hiftorian upon
this occafion *, however improper the term
may appear at ﬁrﬁ view, ina country where
all its native inhabitants were at this time, as
they came out of their creator’s hands, moft

undoubt-

! Secundum dignationem partiuntur.

i
‘

11
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undoubtedly equal. But I {hall eafily explain
my meaning. — The ancient Germans, (and
what nation anciently was not ?) were ex~
tremely grateful to their benefactors, to all
thofe good and valiant men, who, by their
great and noble exploits in the public fervice,
had deferved well of their country. They
payed the greateft perfonal deference and re-
fpe& to them whilft they were alive, nor
were their merits forgotten after their de-
ceafe ; for befides that they reverenced them
as little lefs than gods, or beings of a- fuperior
rank and order *; their pofterity were moreo-
ver, put upon a level with the princes them-
felves 3, and had the fame fort of honour and
regard paid them as thofe real patrons of their
country had. Like them they were attended
with a numerous retinue, and, where every
thing elfe was equal, we may fuppofe they
' were

2 So Tacitus acquaints us that inVefpafian’s time Vel-
leda, on account of her great merit and fervice to her
country, was looked upon by them as a deity: fed et
olim Auriniam et complures alias venerati funt, non adu-
latione nec tanquam facerent deas — nor can we quef-
tion but that they were equally regardful of their bene-
faltors as they were of their benefaGtrefles, Tacitus
would afford us examples enow, could there be any quef-
tion made of the fa&. fee however (Annal. 2. in fine)
what he has faid of Arminius. )

L Tacity
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were preferred, in the general affembly, to
all other candidates in the diftribution of the
public offices. And that they mighit thé
better fupport the dignity of thefe fo péculiaf
marks of refpe®, they were enriched by
the voluntary gifts and contributions of their
grateful countrymen, and had a larger pro-
portion of land affigned thein for their fup-
port at the annual divifion. — Their notion
of nobility therefore feems in fome fort to
have been like that of Socrates, that the vir-
tues of the father raifed, as it were, and ex= °
alted the blood of all his defceridants#.

- 18. This grateful ahd generous mannet
of proceding towards the pofterity of their
deceafed benefactors, could not fail of being
of the moft fignal advantage to the common-
wealth in general ; for by paying thefe obli=
ging marks of regard to the memory of their
: ' defunct

3 Tacit. de Germ. ¢: 13. Infighis riobilitas, aut mags
na patrum merita principis dignationem etiam adolefcens
tulis affignant. o

4 Socrates; whilit his wife Xantippe was yet alive;
took into houfe with him and maintained Myrto, daugh-
ter of Ariftides furnamed the _]uﬁ: Ol uir 78‘@ t'£ Gya.
Sav yoréean soymis alvas 1opiuos, xaddweg %5 Soxgdrig, dia
Ty CApisnids dertiy xad vhy Svparviga avtd wabay et
This is preferved as a fragment of Ariffotle’s treatife
Tsgl swyueigs, ’tis faid at leaft to lf)e fo, tho’ Plutarch

and
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defun@ heroes, the living were the more
ftrongly encouraged to tread in the fame ar-
duous fteps of glory, in hopes of obtaining
the fame illuftrious marks of diftin@ion. Let
it however be obferved to the credit of our
brave northern anceftors, that this fort of no-
bility was no protection, no fanion to lazinefs
and luxury ; -they reverenced indeed the chil-
dren of thofe great men, who had formerly
been at the heads of their tribes, and families,
or who had led them on to conqueft and
dominion, but this reverence continued on-
ly whilft they imitated the great examples of
their fore-fathers, and marched in the fame
difficult paths of renown, For however no-
ble the young men' might imagine them{elves

to be, however pure and untainted the line of

their genealogy might have been preferved,
their rough and unpolithed countrymen,
who were guided by the mere dictates of na-
ture, defpifed a nobility, which had no other
fupport than the imaginary bafis of ancefto-
rial merit*, They knew no other way to

the

and others have queftioned the genuinenefs of it —
Plutarch makes Myrto the niece of Ariftides, and not his
daughter, as the fragment relates.

t"So Lucan in Panegyrico, as 1 find him quoted in

Seldn’s Pref, to his Titles of Honour, )
perit

- e el
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the temple of true nobility than thro’ that of
valour and military fkill. Their young no~
bles therefore were not exempt from the fame

" toils, from the fame common labour and ha=
zards, which the meaneft of their brethren
were obliged  to undergo in order to recom-
- mend themfelves to the favours of their coun-
trymen: like them they entered themfelves
into the retinue of the provincial princes and
other great men, became their voluntary fer-
vants and attendants 2, and, fpurred on by their
example to a noble emulation, endeavoured by
their own perfonal merit and bravery, to fup-
port that dignity and chara&er which had been
handed down to them from their anceftors.
~—— It might not perhaps be improper, whilit
we are copfidering this point of the annual
divifion of the country, to enquire particular-
ly whether the Druids, Bards, and Eubates,
the three feveral orders of their public priefts,
were, like the reft of their brethren, allotted a
particular fhare or portion of larid for their
maintenance, or were otherwife fupported

b
perit omnis in illo y
Nobilitas, cujus laus eft in origine fola.

* So Tacitus, fpeaking of thefe young nobility, tells us,
caeteris robuftioribus ac jampridem probatis aggregan-
tur: nec subor inter comites afpici. - A :
D2 . 3 Many
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by voluntary contributions, and at the pub-
lic charge; but, Iown, I have not fuffici-
«nt evidence before me at prefent to deter-
mine this curious queftion. However, I am
moft inclinable to think from the nature of
the office they were employed in, which was
in general to take care of the public facri-
fices, to inftruct the people in their duty, to
infpedt the auguries, to prefide in the gene-
ral aflemblies, and to pronounce the fentence
of juftice upon criminals, that, like the Le-
wvites amongft the children of Iffael, - they
had no portion or inheritance with the reft
- of their brethren, but were entirely exempt
from all fecular incumbrances whatever, and
maintained at the public charge 3.

19. Nor was the power of the prince li- -

mited only to the civil adminiftration of his
province, but, like that of the Roman con-
fuls under the ancient republic, extended it-
felf equally to its military ftate likewife *.
‘The f{word and the gown were not reckoned
incompatible in thofe fimpler perhaps, the’
not lefs honeft ages of the world, before war
’ became

3 See Cyefar’s Commentaries, lib. 6. where ’tis ex-
prefly obferved of the Druids, that they enjoyed omnium
ferum immunitatem. : _

+ * Many inftances of this confular-power of the an-
cleng

e e ad
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became a {cience wherein fuperior fkill and
conduct frequently triumphed over firength
and courage, and law an art, which was to
be learnt diftin& from the rules of natural
equity. In a word, it was the great bufinefs
of thefe princes, or kings as the Romans
fometimes affeGted to call them, to take care
of every thing, which might any ways con-
cern the common welfare of the canton over
which their country had chofen them to pre-
fide. They were its judge in time of peace,
and its general in the day of battle. — This
conjun&ion of civil authority with military
command might, I believe, be fhewn to
have been common to almoft all nations in
the firft ages of the world, « it was fo well
¢« known in the Hebrew contftitution, that
<« both were united in their judges, their .
¢ kings, and all their chief magiftrates®.”

‘The heads, or princes of their tribes in par-

ticalar, an office exadtly refembling that of
our ancient German princes, were captains
in war, judges and magiftrates in times of
peace and counfellors to the king, after the

, days

cient German princes are every where to be met with in

.Caefar, Tacitus, and-Marcellinus.

* See Lowman of the Hebrew Government, p. 73

D3 * So:
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days of Saul, in all affairs as well ecclefiafti-
~cal as civil. ¢ If Dan was to judge his people
¢¢ as one of the tribes of Ifrael, he was like-
¢ wife conftituted one of the heads of thou-
¢ fands in Ifrael.”

~ 20. For it may be properly enough remar-
ked, that however numerous the public armies
of thofe times were, and numerous they could
not but be where all the free-men were foldi-
ers, the troaps of every tribe or provincealways
aflembled under the fame ftandard, marched
together, and fought in one body under their
own officers — an excellent expedient this to
encourage them to behave with vigour and
refolution in the: caufe of their country, en-
couraged as they were by the example, and
animated by the mutual exhortations of their

neareft friends and relations, whom they faw -
engaged in the fame dangers with them- .

felves®,

 Tacit. de Germ. ¢. 7. Quodque praecipuum for-
titudinis incitamentum eft, non cafus nec fortuita con-
globatio turmam aut cuneum facit, fed familiae et
propinquitates. So when the Helvetii left their country
to plant themfelves in fome other place, each of the
four Pagi marched diftinét from the reft of their bre-
thren: this is evident from what Caefar tells us of his
attacking and cutting off one of thefe Pagi, after the
other three had crofled the Arar. See Comm. Gall. 1. i.

c 12,
* Tacitus ut fupra. c. 6. fpeaking exprefsly of their
armies,
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felves *.— It would be difficult perhaps, if .
not impoffible, to defcribe the exa&t regula-
tion, order, and diftribution of the ancient
German militia:  tho’, I believe, I fhould
not much err in my-opinion, was I to affert,
that the troops of every diftri&t or tribe was
divided into fo many feparate bands or corps
of a2 hundred men each, under the com-
mand of a diftin& officer of its own, who
was called the Leader of the bundred*; he
was generally the oldeft man of the troop,
and confequently fucceded to this office by
vertue of his age. This, we are told by a
very judicious author, was the model of* the
ancient armies of the Franks, and if fo, we
may very fafely venture to conclude, that
in this refpect, as well as in moft others, the
different nations of Germany all refembled
one another 3. Should any man however
ftil]
armies, and telling us that their chief ftrength lay in
foot, adds, definitur et numerus; Centeni ex fingulis
Pagis funt; sdgue ipfum inter fuos vocantur; et quod
primo numerus fuit, jam nomen et honor eft. after
quoting this place Cluver. Germ. antig. 1. 1. p. 114,
adds, Nempe, thi Hunderter adpellabantur. Pofteriores
circa Rhenum Germani Latinum vocabulum in inguam
fuam adfcifcentes, ipfas terras dixere Centem, et Cent-
' gerichte, comites vero illos centenos, Cestgraugn. -
3 Boulainvilliers in his Memoires Hifforiques, p. 24.
La milice Salique, ou Frangoife, confiftoit toute en in-
D4 fanterie
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ftill infift upon it, that it is more probable,
that the diftribution of our ancient northern
militia was into corps of 1000, 100, 50, and
10 men- each with their refpetive officers,
I fhould not be much difpleafed with his o-
pinion, feeing fuch in reality, or very nearly
like it, was the ecarlieft divifion of the Ro-
man armies, of the Tartars in the north+,
and of the children of Ifrael, ¢¢ amongft
“ whom Mofes took the chief of the tribes
¢ wife men. and known, and made them
¢ captains over thoufands, and captains over
¢« hundreds, and captains over fifties, and
¢ captains over tens, and officers among the
¢ tribess.” Forin this, as well as in many
other particulars of the Jewith polity, as has
been oft-times remarked by the beft and moft
knowing enquirers, ¢ the wifdom of God
- ¢ feems to have confirmed ancient cuf-
¢ toms rather than have made new conftitu-
¢« tions 6,”

21. But -

fanterie [plus penes Peditem roboris fays Tacitus] &
etoit dmlge en centaines, & chacun avoit un officier de
centenier, en Latin; Atungin, en langue Franque ou
Teutonne ; lequel etoit toujours le plus vieux de la
troup; raifon pourquoi les noms de centenier & fenieur
font employez 'un pour Lautre par les auteurs du tcn;:
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" 21. But amongft other privileges of the
prince, it muft not be omitted, that one was
to prefide in the general affembly of his pro~
vince ; for tho’ I cannot find, that either the
Greek or Roman authors have taken the leaft .
notice of thefe particular meetings of each
Pagus or diftrict, as diftin& from that of the
whole flate, yet is it very ptobable that fuch
there were; in as much as we know that
each canton, like the tribes of Ifracl, was
in many refpes independent of all the reft,
and under its own proper government, and
our -conclufion will be ftill farther ftrength-
ned, when we come to take notice of ‘the
civil polity fettled by them afterwards in Bri-
tain. — Another prerogative of the prince,
for I would not willingly pafs by any of
them, was, that he might marry two or more
wives if he pleafed; tho’ this was always look-
ed upon as a matter of favour to the later wives
and their relations, rather than the effe@ of

: an

&:méme dans les chartres.

4 See M. Petis de la Croix’s life of Genghizean, p.81.
as likewife the Laws of the Vifigoths, lib, 2. tit. 2.
1. 26.

5 DEUTERONOM. i. 15.

6 Lowman, p. 160.

't See
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an intemperate appetite *.— As to the prince’s
revenues, befides that largerfhare of land which
was affigned him in the general allotment of
the province, he had likewife a determinate
proportion of all the fines appointed him for his
fupport*, which in thofe early ages of the
world, being impofed (asamong the Romans,
and other nations3) for almoft all crimes except
treafon and adultery, which feem to have
been

2 See above, p. 20. in the notes.

2 Tacit. de German. c. 12. fed et levioribus delictis, .

pro modo poenarum, equorum, pecorumqué Numero
conviéti mulétantur. Pars mul@ae regi vel civitati, pars
ctc. and again c. 21. Luitur homicidium certo armen-
torum et pecorum numero.

3 That this method of commuting punifhments was
frequently practifed by the ancient Romans, Feffus will
inform us, vote Oves ; and Agellius — as to the Hebrews,
when the law fays, an eye for an eye, a tooth for a tooth,
etc. the beft commentators explain it in this manner,
the putting out an eye fhall be punifhed with the valuation
of an eye, etc. At what rate every limb was valued by
our Anglo-Saxons may be feen at large in their laws ftill
extant. much after this manner likewife, I fuppofe, the
Lex talionis, or law of retaliation, is to be explained in
the twelve tables.—The paflage of Agellius, which I had
my eye upon above, is in 1. xx. 1. Quidam Lucius Ve-
ratius fuit, egregie homo improbus atque immani vecor-
dia. Is pro deleQamento habebat os hominisliberi ma-
nus fuze palma verberare. Eum fervus fequebatur cru-
menam plenam affium portitans: et quemcunque depal-
maverat, numerari ftatim fecundum xii tabulas quinque
et viginti affes jubebat. It may not be difagreeable to
the readertohave it here obferved, that on account of the

fcarcity
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been always punithed, the former with the
ignominious death of hanging, the latter
with the moft fevere and contemptuous cor-
poral punithment, muft have amounted to a -
very confiderable allowance. The volun-
tary contributions of thofe over whom he was
chofen to prefide amply made up whatever
elfe might be deficient in the prince’s ine
come 4-—— Qur anceftors were not as yet be-
come
fcarcity of money in the firft ages. of the Roman com-
monwealth, it was provided by the laws, that no greater
fine fhould be ever impofed upon a citizen at one time,
than two oxen and thirty fheep; that each ox fhould be
cftimated at 100 pounds of figned brafs (centuffibus) each
fheep at 10 pounds of the fame, or decuffibus. In Greece
the value of fuch an injurious boxing or buffeting, as Ve-
ratius was guilty of, feems to have been eftimated at a
much higher value, i. e. at half a talent, ot 300 drachmae,
as my very learned friend Dr. Taylor (not. ad Dem. Orat.
c. Mid.) has well remarked not only from Demofthe-
nes’s compromifing the blows he had met with from Mei-
dias at that fumm, but more efpecially for 2 humorows
ftory told of Diogenes the Cynic and the fame Meidias to
be feen in Laertias’s life of that philofopher. v
+ Tacit. de German. c. 15. Mos eft civitatibus ultro
ac viritim conferre principibus vel armentorum vel fru-
gum, quod pro honore acceptum etiam neceffitatibus
fubvenit: but what pleafed them moft of all was, a3 the
fame author obferves, the gifts which were fometimes
fent them, asa public acknowledgement as it were
of their great merit, from the neighbourirg matioms -
gaudent praecipue gentium finitimarum donis, quze rion
modo a fingulis, fed publice mittuntur ; ele&i equi, mag-
na arma, phalerae, torquefque — Prefents well-adapted
to
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come politicians enough nicely to diftinguith -
between the public and private intereft;
they had no intereft feparate from the public,
and therefore were at all times ready to facri-
fice their private property as well as their
lives to its honour and well-being; it was
dividing thefe two interefts, the public and
the private, which both God and nature
had fo firmly united together, that firft in-
troduced the neceflity of legal taxations and
all thofe other impofitions, which are the
great burthen as well as clogg of our mo-
dern governments. But in the beginning
it was not fo. — The office of prince feems
to have been given for life 5.

22. But our political building was not yet
complete; nor were our northern anceftors
fuch unfkilful architecs as to leave their work
‘half-finithed. 'The authority of the mafter
might indeed fecure the quiet and fubordina-

tion

to the military genius both of the Receivers and the
ers.

s Cluver’s obfervation upon thefe ancient German
princes, or kings as they were fometimes called, efpeci-
-ally by the Romans, is very juft, as may appear
from what has been already obferved of them
Principes Germanorum, fays he, five reges, folo nomine

. tantum reges fuere : re autem ipfa d¢x? eorum mhllll a&
u
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tion of private families, and the power of the
prince provide for the peace and tranquillity
of particular provinces, but the public hap-
pinefs required fomething farther ; there was
ftill wanting, fome certain and regular me-
thod of putting an end to thofe various dif-
putes, which would frequently arife between
the inhabitants of different provinces, fome
method whereby to unite the whole ftate into
the fame common intereft, and to make one
uniform body of the feveral diftin&t and dif-
joined members. Now both thefe wants would
be moft effectually remedied by the appoint-
ment of a ftated general meeting, or congre-
gation of the whole nation, fuperior to all o-
ther powers in it — and fuch an affembly, ar
general council, we find in fac to have been
canftituted by them ; in which all and eve-
ry freeman, or native, of every province of
the ftate *, who was arrived at the proper

age,

liud fuit quam realnyla oid Bia, five realvyia aidior, ut tra-

“dit de Lacedaemoniorum regibus Ariffotel. 1. iii. Polis.

Germ. Antig. 1. i. p. 318.  Exaélly to the fame purpofe

is this of Grotius (De rep.Batav. antig. p. 27.) Nihil ma-

nifeftius eft quam reges Batavorum et Germanorum

fuiffe itidem ut Laconicos nomine folo, re vero ipfa ni-
hil nifi optimatium primos *

+ Tacit, De mor. Germ. c. 11.  De majoribus rebus

: con-
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age, and had not forfeited his right to this
great privilege by cowardice® or other mifbe-
haviour to the public, might, if he pleafed,
be prefent. 'This then was the crown of the

* building, and that which added ftrength as

well as propartion end ornament to the whole
xdifice — I have £aid, that all and every native
freeman from every province of the ftate had
a right to be prefent in this fovereign coun-
cil ; nor indded was it even poffible, that the -
{upreme power fhould be lodged any where
«lfe but in the body of the whole nation af-
fembled together, if we refle@ only upon
what has been before obferved of the annual
divifion of the land amongft all the free-born
members of the ftate: for, asa late author has
very juftly defcribed it, ¢ Property is the natu-
¢ ral foundation of power, and fo of authority;
* hence the natural foundation of every go-
“ vernment

confultant omnes.. .. coeunt, nifi quid fortuitum, et fubi-
tum inciderit, certis diebus cum aut inchoatur Luna aut
impletur —Illud ex libertate vitium,quod non fimul nec
juffi conveniunt, fed alter et tertius dies cun@atione co~
euntium abfumitur. ut turbae placuit, confidunt armati.
So Cluver, Germ. Amtig. 1. 1. p. 316. fpeaking of the
civil government inftituted in the different ftates of Ger-
many : In his pura puta Democratia merito dici debet.
quidpe fumma imperii poteftas, majeftafque apud uni-
verfum erat populum.  In quo licet ordines diverfi, alius

: ‘ alio
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« vemment is laid in the diftribution of the
¢ landsor territories helonging to it, tothe fe-
¢ veral members of it. If the prince is pro-
«¢ prietor of thelands, as in fome eaftern go-
¢ vernments, fuch prince will be abfolute ; fot
¢ all who hold the lands, holding theny:
“ of the prince, and epjoying them at hi§®
“ will and pleafure, are fo fubject to his -
« will, that they are in a condition of flaves,
¢ not of free-fubjects. If the property is
¢¢ divided among a few men, the reft hold-
¢ ing of them, and under them as vaffals,
¢ the power and authority of government
¢ will be in the hands of thofe few men, as
« g nobility, whatever authority may be
¢¢ lodged in the hands of one or more
¢ for the fake of unity in counfel and acion ;
« but if the property be generally divided
¢ near equally among all the members of
¢ the

alio fuperior, principis, facerdotum, primorum five pro-
cerum, nobilium et plebis, tamen in conciliis ac conven=
tibus fine jure aut dignitate weoideias, ut Turbae placuit,
armatus quifque confedit; fine jure wgolipias, prout ae-
2as cuique, prout decus bellorum, prout faamdm erat, profe
quifque fententiam dixit.

* Tacit, ut fupra. c. 16. Scutum' reliquiffe praeci-
puum flagitium, nec aut facris adeffe, aut concilium ini-
re ignominiofo fas.

' 2 Lot
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« the fociety, the true power and authofit§f
¢« of fuch government will naturally bé
¢ in all the members of that fociety, what-
¢ ever form of union they may have for the
< better direction of the whole as a political
¢ body.” 'eme It would be perhaps ventu-
ring fomewhat too far to affert, that all and
every native free-man was always perfonally
prefent at thefe general affemblies of his na-
tion ; ’tis fufficient for my purpofe, that he
had a right to be there, and might be prefent
at the - public deliberations if he pleafed.
The moft ufual method, ’tis not unlikely, in
ordinary cafes was to fend the elders of each
province, the leaders of their hundreds per-
haps, as their deputies or reprefentatives to

' them,

* Lowman, p. 33.

5 Grotius De rep. Batav. Antiq. p. 35. Quod ommes
ait Tacitus, non ita intelligendum eft quafi finguli, tan-
quam ad comitia convenerint, reliis laribus ac focis:
id enim in gente magna — fieri omnino non poterat.
fed omnes dicuntur ipfum concilium, quod ex omni regis
one omnique ordine idonei homines mittebantur. Ex-
ﬁ‘icat hoc ipfe Tacitus, cum de Semnonibus loquens,

ato, ait, tempore in fylvam auguriis patrum et prifca
formidine facram omnes ejufdem fanétlxinis populos lega-
tionibus coire. This might be practifed (as I have ob-
ferved in the text) in the ordinary and ftated affem-
blies ; but that thefe legations or reprefentations were
not allowed in extraordinary cafes is evident from

Caefary, Com. Bell, Gall. 1, i, c. §6. where we are
told,
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them. — I fay, this might be fometimes
done in ordinary cafes; but in all momen-
tous affairs, where the common good was
more immediately concerned, the whole na-
tion, all within fuch an age at leaft, were ob- .
liged to be prefent under the fevereft penalty.
This is evident from many inftances both in
Cuefar and Tacitus 2,

25. In this great aflembly therefore, as
was moft-proper it fhould be, was lodged the
fupreme legiflative power of the whole nation,
To this_general council belonged the high
privilege of reforming the public grievances,
of corre@ing and amending fuch of the old
cuftoms as time and other circumftances had
rendered improper to be any longer obferved,

and

told, that Indutiomarus being threatned with the Roman
army, armatum conc;llum indicit. Hoc, more Gallorum,
eft initium belli, quo, lege communi, omnes puberes armati
convenire coguntur; et, qui ex iis novifimus venit, in
confpe&u multitudinis omnibus cruciatibus affeCus ne-
catur. And that thefe affemblies in general were extreme-
ly numerous is farther evident from the words made ufe -
of by the Roman authors upon the occafion, fuch as mul-
titudo, pl.bes, turba, etc. fo when the Helvetii, in Caefar,
agreed to quit their country, the whole civitas, or totius
regionis incolae are convened, etc. — As it was the efpe-
cial bufinefs of their wives and flaves to take care of
their domeftic affairs, what was there which could pre-
vent the hufbands from always attending the fervice of
the nation with their prefence and advice ?

s Macki-
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and of eftablithing fuch new orders and laws
as might be obligatory to the whole union
or community. When affembled in their na-
tional congregation, the ancient Germans en-
joyed all the privileges and power, which was
ufually exercifed by the people in thofe moft
celebrated governments of Greece and Rome.
At thefe folemn meetings of the whole ftate
war was proclaimed, peace confirmed, migra-
tions fettled *, the public General chofen, and
the princes of the feveral pravinces elected. And
to this fame fovereign power do they feem to
have been all accountable for the due admini-
ftration of the truft committed to their charge.
If they injured or opprefled any man, by com-
plaining to the general council he might ex-
pect to meet with fpeedy redrefs. All cafes

.of a public concern, fuch as treafon again&

the

Y Machiavelli Hiff. Fiorent. 1.i. p. 1. I popoli i
quali nclle parti fettentrionali di la dal Fiume del Reno
& del Danubio habitano, fendo nati in regione genera-
tiva & fana, in tante moltitudine molte volte crefcono,
che parte di loro fono neceffitati abbandonare i terreni
patrii, & cercare nuovi paefi per habitare. L’ordine,
che tengono quando una di quelle provincie fi vuol
fgravare di habitatori, € di dividerfi in tre parti, compar-
tendo in modo ciafcuna, che ogni parte fia de’ nobili &
ignobili, de’ ricchi & poveri ugualmente ripiena, dipoi,
quella parte alla quale la forte commanda, va a cercare
fua fortuna, & le due parti fgravate dal terzo di loro, fi

' riman-
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the ftate, were tried and determined here, as,
‘tis probable, were many other matters of a lefs
general influence, if they related to the mem-
bers of different provinces, or were brought be-
fore them by appeal from the fentence of the
provincial princes®. For, like asin the He-
brew and moft other the ancient ftates, ina na=
tional meeting of the whole people was lodged
the dernier refort of juftice, and according to
« the fentence of the law which they taught;
< and according to the judgment which they
<« gave, all were to do. None were to decline
« from the fentence which they thewed eithe?
«¢ to the right hand or to the left 3.” — In one
word, every thing of any moment to the good
of the public could be here only tranfacted and
ultimately determined ¢. Nor were even their
young men permitted to bear arms for the

public

rimangono 2 godere i beni patrii.

* Tacit. De mor, German.” Licet apud concilium ac<
cufare quoque, ct difcrimen capitis intendere. [ we have,
among others, a remarkable inftance of this in Orgeto-
rix the Helvetian. fee Caefar, Com. 1. i. c. 4.] diftin-
&io poenarum ex delicto : proditores et transfugas arbo-
tibus fufpendunt — fed et levioribus deli¢tis pro moda
poenarum equorum pecorumque numero convicti muls
&antur. Eliguntur in iifdem conciliis et principes.

3 DEUTERON. xxvii. 11, 12.

4 There are fo many inftances of the foverei
power of this general aflembly oEf the whole ftate to %:

) 2 met
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public, that is, they were not regarded as mem-
bers of the ftate, till they- had been firft openly
prefented and admitted to this privilege in a
general affemblys. To ferve in the national
armies, to be efteemed worthy to fight for
their country, was an honour which flaves
or mere mechanics could not expe to arrive
at in thofe early ages. Where the glory of
the nation was concerned, where liberty and
property were in danger, none but freemen
were thought proper to be employed, none
but thofe, who were fharers in the property
of the flate, were looked upon as interefted
enough heartily to defend it. Such were
thofe valiant armies of the Grecian ftates,
made up entirely of citizens, which fo brave-
ly withftood the almoft-innumerable bands
of Perfia ; fuch were thofe ancient Roman le-
gions, which laid open the way to the con-
queft of the world ; and fuch were thofe har-
dy and well-refolved forces of our northern

anceftors, which at length made themfelves’

‘mafters
/ ' .
met with in every page almoft of Caefar and Tacitus,

that it would be needlefs to go about to prove what is
fo manifeft. See however the whole conduct of the
Helvetii from their firft leaving their country to their
being obliged to return to it again. Com. Bell. Gall. 1. 1.
fee likewife Tacit. Hiffor. 1. iv. where you will meet
with the hiftory of Civilis the Batavian in proof Oflvlvmhat

ave
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mafters of Europe, triumphing over Italian
luxury and effeminacy.

26. As experience however could not but
foon convince them, that fuch mixed and
tumultuary aflemblies, as thofc we have ta-
ken notice of, could not but be very impro-
per for the fpeedy difpatch of bufinefs, or the
fecret management of the more momentous
affairs of ftate — In order to remedy this
inconvenience, and to prevent, as much as
might be, all rath and precipitate determi-
nations, the princes of each diftri&t feem to
have been appointed as a ftanding council or
Jenate, or, more properly perhaps, as a re-
prefentative committee of the whole nation,
always ready to advife what was to be done
upon any fudden emergency, to call the body
of the people together, and, as in the Hebrew,
Grecian, Roman, and Carthaginian ftates,
to prepare the way for the future delibera-
tions of the general affembly. They un-:
dertook the neceffary embaffies to foreign

ftates *,
I have afferted in this fection.

$ Arma fumere non ante cuiquam moris, quam
civitas fuffe®urum probaverit. Tum in ipfo concilio
vel principum aliquis, vel pater, vel propinquus fcuto

frameaque juvenem ornant. Haec apud illos toga —
Ante hoc domus pars videntur, mox reipublicae.

E3 ' Se
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ftates *, and to them particularly did all fo-
reign embafladors apply for the difpatch of
‘their bufines. Differences of lefler confe-
quence, or matters of a private nature, they
were entrufted to determine by their own au-
thority ; the greater, that is, all affairs wherein
the community was concerned, they were to
prepare in the moft proper manner to be laid

before the general affembly there to receive -

their ultimate fan@ion 2, ¢ The fenate were
¢ authors of all councils in the ftate; and
¢ what was by them confulted and agreed,
¢ was propofed to the people, by whom it
¢ was enalted or commanded, becaufe in-

- ¢ them was the power to make it obeyed.”

But as to any other authority or fuperiority

the fenate had it not.
‘ 26. For

.t 8o Caefar, Bell. Gall.1 i. c.30. Bello Helvetio-
rum confeclo, totius fere Galliae Legati, principes civi-
tatum, ad Caefarem gratulatum convenerunt.

2 Jacit. De Germania. De minoribus rebus prin-
¢ipes confultant, de majoribus omnes. Ita tamen, ut
€a quoque quorum penes plebem arbitrium eft, apud
principes praetraientur. [So I read inftead of pertrac-
Zentur, as it ftands at prefent in the text : this is the very
weoBuarsiobas of the Greeks, and the proper bufinefs of
the ancient fenates. Colerus, Acidalius, and other com-
mentators have made the fame emendation in my au-
thor] — Expetuntur legationibus et muneribus or-
nantur.  Caefar, Comm. Bell. Gall. 1. vi. 20. Magiftra-
tus, quac vifa funt, (with regard to popular reports) oc-

cultant;
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27. For in the great aflfembly it fclf as e-
very native freeman had an undoubted
right to be prefent, fo his independéncy pla-
ced him upon a level with the nobleft of his
brethren.  All feem to have been then redu-
ced to that primitive ftate of equality, where-
in nature herfelf had originally placed them :
the voice of the private man, was he in o-
ther refpects his equal either for war or
council; was heard with as much attention,
and carried as much weight with it in this
democracy, as of him who enjoyed any of
the public offices. It was the multitude, as
as they are frequently called by the Roman
hiftorians, that is, the bulk of the nation,
which abfolutely decided in all affairs of mo-
ment *. Even the princes themfelves feem not

to

cultant ; quaeque efle ex ufu judicaverunt, multitudini
produnt.  De republica nifi er concilium liqui non con-
ceditur.  Vid. ibid. L. vii. c. 12. et alibi.

t Tacit. Germ. Rex vel princeps prout actas cuique,
prout nobilitas, prout facundia eft, audiuntur, autori-
tate fuadendi magis, quam jubendi poteftate. So Lifcus
in his difcourfe to Caefar, Bell. Gall. Com. 1. 1. c. 17.
Effe nonnullos quorum auoritas apud plebem pluri-
mum valeat, qui privati plus poffint quam ipfs magifira-
tus. And another of their great men tells us, in the
fame author; that fuch was the nature of his command
[he was general] that he had no more power over the
lrrmlritudc, than the multitude had over him. Cacfar,
. Ve

E 4 6 Tucit,

cm et
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to have had any other authority, than what
their {fuperior endowments of mind might per-
chance give them ; they did not fo much as
prefide here, that province belonging entirely
to the Druids, or national priefts, whofe
more cfpecial bufinefs it was to preferve or-
der and decency, as far as poffible, in thefe
numerous and unwieldy affemblies. They
commanded filence, they punithed the re-
fraGory and difobedient, and, as is moft
probable, laft of all pronounced the will
or decree of the affembly, however made
known or fignified, whether by fome particu-
lar clafh of their arms,* which like the an-
cient Grecians they ever carried with them,
or by votes, or by any other means>—1It
may not be improper to obferve here, in or-
der to obviate fuch refletions as the reader
may be apt to make to himfelf upon this de-
fcription of the power of the Druids, that ’tis
not unlikely, that they were of the chief no-
bility of their country, -and defcended from
fome of the moft ancient families in it, in like
manner as were the priefts of Egypt, the Eu-

patridae

. 2 Tacit. ut fupra. Silentium per facerdotes, quibus
tum et coercendi jus eft, imperatur. — St difplicuit fen-
tentia fremitu adfpernantur; fin placuit, frameas con-
cutiunt. honoratiffimum affenfus genus eft, armis lau-
dare — nihil autem neque publicae peque privatae rxefi

nifi

.. i —
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patridae of Athens, and the Flamins of Rome;
and fuchindeed feem'to have been the public
priefts of all other ftates of the ancient world 3.
Their birth therefore entitled them to a feat
and voice in the public councils of their
nation; brought upas they were in ftudy and
meditation they were beft prepared to be
judges between their brethren in all the nicer
~ cafes of property, and to be counfellors to
kings, princes, and the public in all affairs,
wherein the community was concerned ; and
as by virtue of their high office they were fup-
pofed to enjoy a nearer correfpondence with
the gods than other people, this could not
but give them efpecial weight and influence
amongft their fupcrftitious countrymen,whofe
firft regard was always paid to the auguries
of the eftablithed religion. The calm fore-
- fight, and maturer wifdom of the Druids,
feems therefore to have been thrown in as
a proper ballance to moderate the more fu-
rious ftartsand fallies of paffion in their rough
and untutored brethren.
28. However, in times of imminent dan-
- ger
nifi armati agunt. So Nic. Damafeen. De mor. Gent.

{u)m? odnge@ogivrac 7a xale wirn wgarler.  Vid. Thucyd.
; '

3 See Cluvery Germ. antiq. Part 1. p. 204.
! Caf.
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ger to the public from a foreign force, orin-
deed whenever the exigences of the ftate were
thought to demand it, our German anceffors
knew how to recede from that native and ori-
ginal equality in which their birth had placed
them *. Senfible as they were, that where
fecrecy, difpatch, and ready obedience are ne-
ceflary, in fuch inftances, to be fubjet to
the command of many mafters could not but
be extremely prejudicial to the public inte-
reft. Upon fueh perilous emergencies there-
fore the whole nation met together inacom-
mon council, and appointed them{elves a ge-
neraliffimo or commander in chief of the uni-
ted forces of the feveral provinces, whom
all

t Caefar. Comm. Bell. Gall. 1. vi. c. 23. Quum bel-
lum civitas aut jllatum defendit, aut infert; magiftra-
tus, qui ei bello praefint, ut vitae necifque habeant po-
teftatem, deliguntur. In pace nullus communis eft ma-
giftratus, So in the war which the Belgae undertook
againft the Romans, mentioned by the fame illuftrious
author, Bell. Gall. Comm. 1. ii. c. 4. we learn that Galba
was made their general by the common confent — ad
hunc propter juftitiam prudentiamque fummam totius
belli omnium voluntate deferri, etc.  Such likewife was
the cafe of Caffibelaun in Britain, another Celtic nation —
but inftances are too frequently to be met with in Caefar,
Tacitus, and Marcellinus, to be here particularly in-
fifted upon — it may not be improper however, as it
may be thought perhaps more immediately to concern

our prefent enquiry, to quote the teftimony of venera-
' ble
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all of them at the fame time, both princes as
well as the common people, obliged them-
felves to obey under the fevereft penalties
of being looked upon and treated as traitors
to their country, if they acted otherwife. By
this excellent expedient therefore, the feveral
fcattered‘and disjointed forces of the fociety
were all conjoined into one body as it were
under one head, were all animated by the
fame foul, and were able to exert their whole
colleted ftrength. —The power of thefe anci-
ent German ftadtholders or dictators (to ufe the
words of the learned Calmet in the fimilar
inftance of the Hebrew judge) ¢ reached
¢« both to affairs of war and peace. They

<«

ble Bede on this occafion, 1. v. c. 12. Non habent re-
gem iidem antiqui Saxones, fed fatrapas plurimos fuae
genti praepofitos, qui ingruente belli articulo miteunt
aequaliter fortes, et quemcunque fors oftenderit hunc
tempore belli ducem omnes fequuntur, et huic obtem-
perant : peracto autem bello rurfum aequalis potentiae
fiunt omnes fatrapae. I cannot find the leaft remains
of this cuftom of choofing a generaliffimo by lot, either
in Tacitus, Caefar, or any other ancient writer before
Bede : ’tis probable therefore that this method was intro-
duced amongft them in later ages, in order to pregent
that confufion which might otherwife arife in the
from the brigues and cabals of the princes, who would
all put in for this high poft. — Such was the fuperffition
of the people, he upon whom the lot fell was thought
to be peculiarly defigned by heaven. : &
R 3 dee
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determined caufes, but had no power to
make new laws, or impofe new taxes
on the people. They were protectors of
the laws, defenders of religion, and aven-
gers of crimes; yet ftill without fhew,
without pomp, without followers, with-
out equipage, unlefs their own eftates en-
abled them to have a number of fervants
conformable to their dignity. Bat this.
could feldom happen. For the revenues
of their office confifted only in the. pre-
fents which were made them: they had
no other fettled revenue but this, nor did
they raife any thing from the people 2.
29.  Here then was a magiftrate * of
great fervice in uniting the counfels and
forces of the feveral provinces of the an-
cient German ftates; and, what may de-
ferve our particular reflection, a magiftrate
of fuch authority as was fufficient to pre-
vent any ambitious defigns of any other
magiftrates, how great or powerful foever,
from taking place, whether of the princes
of the provinces, or of the chief of the
Druids, whatever you will fuppofe their
“ power

2 See Calmet’s Dictionary, v. JucEs; but I have

here taken it from Lowman’s tranflation, in his book of

the civil government of the Hebrews, p. 188.

3 Thefe
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« power to be. For the chief authority
“ both in affairs of war and peace being lodge
“ ed (for a time at leaft) in his hands, -all
¢ other perfons were under obligations of o-
‘« bedience to him, and contumacious difo-
“ bedience to him was a capital crime by
‘ the conftitution.” What room then for
ambitious views in fuch a government as
this ? The army of the nation was under the
command of the general, and confequently ve-
ry little was to be feared from the jarring and
oppofite interefls of the feveral princes of the
provinces; the ftadtholder had nothing toap-
prehend from that quarter, unlefs he attempted
to invade the national liberty, and to ftretch
his power beyond the legal bounds fet to it
by the conftitution. — ¢ Yet on the other
¢ hand, this conftitution has taken the ut-
¢ moft care, and with all the marks of po-
¢ litical wifdom, that the public general
¢ "fhould not have it in his power to ftretch
¢« his authority beyond its legal bounds;
¢ for his authority was tempered by the ad-
¢ vice and confent of the fenate and people ;
¢ and to this latter he was moft undoubted-
{ ly

3 Thefe are Mr. Lowman's refleions upon ' the He-

brew judges, with a very little alteration, p. 188. -
el
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<« ly accountable for the right' ufe of his
*¢ power. He had no authority to alter or
¢ change any laws, nor to make any new
“ one, as occafion might offer, to ftrength«
¢ en his intereft, or to repeal any old hw
* which might ftand in his way. The ve-
¢ ry perfons, who had the rank of his con-
¢ fellors were all commanders of the hofts
*¢ of his nation: and the whole army con-
« fifted of none but the frecholders of his
¢« country. 'There was no fuch thing as a
« foldiery, either of men or officers, who
s« were lifted en folde, or for pay; nor had
s the general any thing to pay them with,

13 lf

' 1 I call it only the general plan, becaufe I am fenfible
there were fome particular nations in Germany, which, in
‘Tacitus’s time at leaft, lived under an hereditaty kingly
government, but they were only twoat moft, if I remem-
ber right, and thefe, in all probability, arofe by degrees
from encroachrmhents, or other particular accidents not
taken notice of in our prefent obfcure remains of their
ancient hiftory. But even here, in thofe ftates I mean
where kings might feem to prefide, the generals of the
army, like the ﬁ'iayors of the palace in the times of the
French kings of the firft race, as is moft probable,
were chofen by the people. — So Tacitus, Reges ex
nobilitate, duces ex virtute fumunt. and again, fpeak-
ing of the kings of the Frifii, he adds, by way of qua-
lification, In quantum Germani regnantur.—It may not
be improper to obferve farther in this place, that be-
fides the general affembly of each particular ftate, there

werg
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¢ if there had been any to be hired.”
— He was entrufted indeed with the execu-
tive power of the government, but this
power was very far from being arbitrary,

" guided as it was by the advice of his own re-

tinue or companions, reftrained in many ca-

fes by the counfel of an independent fenate,

awed by the expefted approbation of the
people, and limited, in general, by the anci-
ent laws and cuftoms of his country,

30. Such then appears in fa@t to have
been the general plan * of the civil govern~
ment of the ancient German nations both
in peace and war, and let our modern poli-

ticians

fome times in extraordmary cafesmore univerfal coune
cils held of all the Germanic, Gallic, or Britannic
nations, at leaft of the greateft part of them. So
Caefar, in more places than one of his commentaries,
tells us of a Concilium totius Galliae, parucula.rlyl vii. Re
in controverfiam dedu&a totius Galltae concilium Bibra&e
indicitur [ This council, we have reafon to conclude, was
firft agreed upon among& the princes of thé feveral inde-
pendent ftates] Eodem conveniunt undique frequentes
multitudines [Every native freeman had the fame right
to be there, as he had to be prefent in his own national
council, tho’ ’tis probable enough that the more diftant
ftates would rather fend fegationes or deputations to re-
prefent them, than come themftlves ; thefe deputies, if
I may be allowed to conjecture, were the princesand the
commanders of the hundreds of each nation] fuffragiie
ses permxtntur {as in the common aflemblies ofﬁeach

ate]

P
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ticians refine as long as they pleafe upon the
different modes of rule, and ring the changes
upon the various fyftems of politics, it will
not eafily be in their power, I am well per-
fuaded, (the circumftances of the times con-
fidered) to invent any one more perfed, than
that we have been juft now taking a view of ;
one, I mean, more excellently well adipted
in every refpect to obtain all the true ends of
government, the public peace and fafety, the
defenfe of private property, and the prefer-
vation of the natural liberty of individuals.
«¢ This therefore is that conftitution, which, as
Sir W. Temple has obferved, ¢ has been cele-
¢ brated as the trueft and jufteft temper, that
¢« has been ever found out, between dominion
< and liberty; and it feemsto be a ftrain
<« of what Heraclitus faid was the only {kill
¢ or knowledge of any value in politics,
which

ftate] ad unum omnes Vercingetorigem probant impera-
torem. [So that the bufinefs of this univerfal council was -
to choofe a general, who was to command the combined
forces of the whole Gallic nation.] See likewife Strab.
Geoggr. 1. iv. However, that thefe univerfal councils were
not held fo often as the neceffity of the times required,
efpecially after their acquaintance with the Roman ar-
mies began, may be gathered from what Tacitus has re~
marked of the gritifh ftates, and what is indced equally
applicable to all other the Celtic nations, dum pugnant

finguli, °



GovERNMENT in GERMANY. 81

* which was the fecret of governing all
‘ by all ».” —— The ancient German go-
vernments were moft undoubtedly founded
upon that ftrongeft rock, the principles of na-
tive freedom; let us not therefore amufe
ourfelves with Eutopian conftitutions, and
raife the foundation of our political happinefs
upon fuch fyftems, as perhaps never aGtually
exifted but in the imagination of fpeculative
men. — We have here a plain and natura]
fcheme of free-government, deduced from
undoubted hiftorical facts. A plan of go-
vernment, which the rather demands our

IO - ———

notice and regard, as we are therein able -

moft evidently to inveftigate the outlines of
that political liberty, whichis the ftrong ba-
fis upon which our prefent happy conttitution
ftands raifed and fupported. Our anceftors
were born free, lived under a free govern-

ment

. finguli, univerfi vincuntur. Their moft ufual method was

for two or three, and fometimes perhaps more, of thofe
ftates, who thought themfelves moft expofed to the dun-
ger, to enter into an alliance, to join their forces toge-
ther, to ele&t a common general, etc. This was the me-
thod the Britons took to repel J. Caefar ; for ’tis very evi-
“dent, that Caffibelaun was appointed General againft the
Romans, not by the whole Britifh nation, but by fuch
ftates only as lay moft expofed to the impending danger.
2 Sir William Temple s Mifallani;‘:, Part i, 2535.
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ment -in their firft fettlements, brought free-
dom with them into Britain, and handed it
down to us inviolate, at the expence of all
that was near and dear to them, their lives
and fortunes. We enjoy it at prefent in as

great perfection as they ever did, and fuch, . |

I truft, will our pofterity continue to rejoice
in it to the latett generations. Our pre-
fent conftitution cannot fo truly be faid to
have been changed or altered, as improv-

ed and perfeGed by time. Where then

was that hereditary indefeafible right of prin-
ces; where that omnipotent and uncontroula-
ble power of kings, which men of flavith

"principles were wont to talk fo much of?

Our earlieft forefathers knew nothing of it,
we feel nothing of it at prefent ; may our pi-
ety to God, our love to our country, and
our loyalty to our prince fave and defend

our pofterity from it

31. But the candid reader will, I doubt
not, excufe me, if I dwell fomewhat longer
upon fo important and interefting a fubjet
as the origin of civil government, and endea-
vour to thow how naturally, and indeed al-
moft neceffarily, the form we have juft now
been taking notice of, {prang from and grew

out of the primitive confhtutlon of things.
The

R

e mad
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The firft mortals very little concerned them-
felves with deep refleCtions, with abftrufe
and laborious fpeculations of any kind, but,
in proportion as they found their wants en-
creafe, they immediately applied fuch reme-

- dies to them as plain nature herfelf pointed

out without much trouble and refearch.
— What I affert then is this; that if the
Scripture account of the origination of man-
kind from one man and one woman be true;
if it be true likewife, that the world was af--
terwards deftroyed by a general deluge in the
manner, and about the time, therein fuppo-
fed, that then we may reafonably expett to
find all the ancient forms of government, as
far back as they may be traced with any to-
lerable certainty, juft fuch, or.nearly fuch, as
we have feen in fa@ thofe of the German
nations to have formerly been: they could

" not indeed, upon the fuppofition of the

truth of that hiftory, very eafily have been
otherwife —— May we not therefore very
properly and juftly argue backwards, that if,
after due examination, the moft ancient fyf-
tems of political government every where
appear to have been exattly the fame, as
they muft have been fuppofing the truth
of the Mofaic hiftory; may we not, I fay,

F2 in
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in fuch a cafe with a good degree of proba-
bility conclude, that this hiftory is founded
on truth, is fupported by fa&, and, as fuch,
deferves all our credit and eﬁecm? and can
fo remarkable and extraordinary a coinci-
dence, fo great a correfpondence and relation
between that hiftory and the original circum-
ftances of all nations, be otherwife accounted
for? can it be accounted for upon a fuppo-
fition of the eternity of the world, or, in-
deed, of its much greater antiquity than that
which the Scripture givesit? it cannot pof-
fibly be accounted for upon a fuppofition,
that arts and fciences had been growing to
perfection from endlefs ages. Upon the firft
dawn of ancient hiftory, about fix or feven
hundred yearsafter the flood, every thing ap-
pears, as might be expected, fimple and un-
refined, fuch as plain and artlefs nature muft
diQtate to a people, who feem to have had
nothing elfe in view, but the mere preferva-
tion of their liberty, and the acquifition of
an eafy and honourable fubfiftence.

32. But thefe points require our more
minute and precife examination, — The firft
fociety then, according to the Mofaic plan,
muft have been confined within the narrow

bounds of hufband and wife; thefe limits,
however
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however, would regularly extend themfelves
as the number of their children encreafed ;
and the firft man would always retain a na-
tural fuperiority, a kind of civil govern-
ment, if you pleafe, over them all; fuch a
fuperiority, I mean, as would inveft him
with authority fufficient to controul any ill
defign they might be capable of forming a-
gainft the common good of the family, and
to determine any accidental difpute, which
might arife among them. For in a fpecies,
fuch as is the human, continually fubject to
be hurried away by the violence of paffion,
or to be mifled by whimfy and caprice, there
even brethren themfelves will fometimes
ftand in need of an arbitrator, — Upon the
deceafe of the Father, whatever might have
been his fuperiority over them, the children
would all of them be in an abfolute ftate of
equality, or independency, with regard to one
another ; tho’ to their elder brother perhaps,
as to the more immediate reprefentative of
their common parent, as to one whofe years
had taught him a larger fhare of experience
and wifdom, they might be willing to pay
a more than ordinary refpet, to hearken to
his counfel and advice upon extraordina-
ry occafions, and to fubmit their few diffe-

F 3 ‘ rences
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rences to his decifion, efpecxally if fuch de-
cifion met with the approbation and fan&ion
of the reft of their brethren. For nothing,
I think, can be more clear and indubitable,
than that after their father’s death .neither
the eldeft fon, nor any one elfe, with whate-
ver qualities of mind or body he might chance
to be endowed, had a right to any more power
or command over the other brethren, than
thofe others either by exprefs or tacit confent
were of themfelves willing, for the fake of
the common good, to fubmit to.

33. For, to go to the bottom of the argu-
ment, what fhould put a difference between
them in this refpe¢t? were they not all
equally fons of the fame father? were they
not all endowed with fame commén faculty

~of reafon? had they not all the fame liberty

to maintain, and the fame being to fupport ?
wherein then did nature make the difference

between them, that one brother thould have

a right to controul the ations of anothér ?
could barely coming into the world before the
reft confer this fuperiority? or give one mana
right to command the actions of another his
equal at leaft, fuperior to him perhaps in all
other refpe¢ts? it is, indeed, impoffible that an
effet of fuch mighty importance to the well-

being
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being and happinefs of mankind fhould flow
from fo weak and inadequate a caufe. Sup-
pofe the elder brother had been born an i-
deot, or imagine him a man deftitute of
thofe natural and real fupports of authority,
goodnefs, wifdom, and valour, mutft the reft
of the family have hearkened to his voice
and obeyed his commands? no one, I think,
will be fo abfurd as to fay they ought: ’tis
evident then, that merely being born firft is
not a caufe fufficient to found the origin of
civil authority upon. But fuppofe the elder
brother fhould plead the will and defignation
of his father in maintainence of his claim ? all
reverence and regard would, Iown, be dueto
the father of mankind from his pofterity ;
but I believe it would be extremely difficult
to evince, that even Adam himfelf had a ci-
vil authority over his children after they were
once arrived at years of difcretion, otherwife
than by their own voluntary confent. But
granting he had, what right had he to
transfer this great power to another at his
death? his authority, whatever it might
be, was purely perfonal, and, as fuch, muft
of confequence ceafe with him; there was
no other common parent of mankind left to
whom it might devolve; no one, who cogld

F 4 now
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now plead.the high claim of having begot
and educated all his fubjes. But farther,
could Adam have made over his empire, as
fome people affe@ to call it, to a man of
weak abilities? nor bad he authority fuffi-
cient to conftitute a wicked and hated man
ruler over the reft of his brethren? no
one can fay he had; the very fuppofition
is abfurd; ’tis evident therefore, that in
thofe primitive ages of the world neither
birth-right, nor the mere will of any par-
ticular perfon, was the foundation of civil
authority. Our conclufion, therefore, is un-
doubted, that nothing but the free confent
of the governed was able to conftitute civil
governors, |
34. Upon their father’s deceafe therefore
cach brother together with his children
would form a diftin& independent houf-
hold or family; which family, according
as generations multiplied, would be again
: branched

t Such fort of tribes, as I have hete defcribed, were
not planted in Judaea only, -but in all- othier nations of
the ancient'world ; fuch to this day are the Hords of
Tartary, the Scepts of Ireland, the Clans of Scotland,
etc. vid. Tacit. Germ. c. 7. '

2 This prince is ftyled by Mofes in the book of Num-
bers, with great propriety, the head of the families of
the flock of bis father ;5 fuch an one was Tfur the father
of Cofbi, and he isaccordingly ftyled by the facred hifto-

‘ ran

e et
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branched out and fubdivided into f{everal
other families; the whole, -taken together,
conflituting what in the moft early ages of
the world was called a tribe < A tribe then,
agreeably to the primitive notion of the
word, was a numerous colleGtion of houf-
holds or families defcended from the fame
common ftock, and living near one another *3
all of them as to any civil fuperiority or
command abfolutely free and independent
upon the reft, tho’ all of them naturally fly-
ing for juftice and protection, if aggrieved,
firft to their feveral fathers or mafters, and
afterwards to their heads or princes?, when
the growing vices of mankind had made it
neceflary to conftitute a common arbitrator
of their differences, and a common general
of their militia; all of them immediate-
ly uniting as often as the. public intereft of
the whole tribe or confanguinity came in
queftion; all of them ever ready to advife,

and

rian a prince of Madian, or among the Madianites,
chap. xxv. ¥ 8. and again, in another place, a kiné of
the Madianites, chap. xxxi. in like manner as our Ger-
man heads of tribes, or provinces, were by Roman au-
thors frequently called kings. ’Tis probable enough
that the prince, or head of the tribe, was at firft the

eldeft dire® defcendant of their common father, tho -~

afterwards, ,for wife reafons, he was appointed by e~
leﬁion. A
3
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and willing to affift their brethren of the o-
ther neighbouring tribes, where the happi-
nefs of the whole nation3 was concerned.
Thus was every houthold a little kingdom as
it were, while the whole kingdom was but as
one great family. In procefs of time, when,
on account of their encreafing multitudes,
or for other providential reafons, it became
neceflary for fome of this firft race of mar-
tals to leave their native foil, every thing
would ftill proceed in its wonted manner,
and the fame kind of civil polity would natu-
rally introduce itfelf in their new habita-
tion. [Each tribe of thefe voluntary ad-
venturers, as many as had united in the mi-
gration, in like manner as they had been
accuftomed to live in their own country,
fo would they ftill continue to remain fepa-
rate and diftin& from the reft of their bre-
thren under the conduct of their own heads
or princes, tho’ in order to avoid the mif-
chiefs of confufion in command, a tempo-

rary General or fupreme judge might be fet,

\ over

3 A Nation, then, according to the primitive meaning
“of the word, was nothing elfe but a voluntary combina-
tion of a certain number of thefe tribes, uniting to-
gether for their mutual defence, and confulting in com-
mon what might be moft conducive to the general bg—
nefit
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over the whole body or aflociation to take more
immediate care of the public intereft, and to
provide for the common fafety during the ha-
zard of a long and troublefome march, and the
danger which ufually attendsa new fettlement.
3. But this great affair being once finithed
to their fatisfaction, every thing would na-
turally revert into its old channel, their
judge or commander in chief would lofe his
extraordinary power, and liberty and inde-
pendency would again flow thro’ the whole
colony as formerly. The new acquifition
would be regularly divided into certain larger
diftri&ts or provinces, according to the num-
ber of the tribes which joined together in the
expedition, and thefe diftrits would be a-
gain diftributed amongft the feveral families,
fo that each man would of courfe become
mafter of his own houthold, and each tribe
would have its own head or prince ; we fhould
again meet with particular affemblies taking
care of the common concerns of its particu-
lar province or tribe; we fhouldagain meet

with
nefit of the whole aflociation. Thus the Jewith na-
tion confifted of twelve fuch tribes ; the Ifhmaelitifh of

the fame number; the Suevi of an hundred, and the
Helvetii of four of them, etc.

t Sir
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with more general affemblies or congregations
of the whole people fuperior to all other powers
in it, and confulting and advifing what might
be moft expedient for the common good of
the whole fraternity. — This is ne Eutopian
imaginary fcheme, but a juft and true pic-
ture of nature herfelf drawn from the life,
as will be readily acknowledged by every
one, who is in the leaft acquainted with
the ancient, or indeed the modern hiftory of -
the world, in thofe ftates, I mean, where
the later arts of refinement and politique have
not been introduced. ¢ With fuch na-
<« tions, we find in fcripture, all the lands

¢ of Judaea, and the adjacent territories were
€< Planwd

* Sir William Temple's Mifcell, Part 1. p. 66, —
Even the plan of the ancient Egyptian government,
tho’ not ufually reprefented in this light, was certainly
not unlike that of the old German nations. The whole
country, for inftance, was divided into fo many fepa-
rate portions, Pagi, or Nomes, as they were more ufu-
ally called, and over each of thefe was a prince ap-

inted, (fuch an one was Potiphera, prince of On, or

eliopolis.) Thefe princes, befides the jurifdiion
which they exercifed over their own provinces, were in
the nature of a fenate to the ftate, they were always
counfellors of the king, and their fons, together with
thofe of the reft of the young nobility, were his atten-
dants and guard. Their priefts and foldiery, that is, all
thofe who were defcendants of the old planters of the
country were equally noble, whilft the plowman a;‘nd
mecha-
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¢ planted of old; with fuch the many
« feveral provinces of Greece and Italy,
¢« when they began firft to appear upon the
¢ records of ancient ftory or tradition ; and
¢ with fuch was the main land of Gaul in-
¢« habited in the time of Caefar; and Ger-
 many in that of Tacitus. Such were the
« many branches of the old Britith nation ;
«¢ and the fcepts among the Irith ; and fuch
« the infinite variety and numbers of nations
« in Africk and America upon the fisft
« difcoveries, diftinguithed by their feveral
¢« pames, and living under their feveral kings
s« or princes, till they came to be fwallowed
“« up by greater empires’.” In a word, in

this

mechanic were regarded by them in the moft low and
contemptuous light. The king, or Generalifiimo, who
was here a ftanding officer of the ftate, was eclected by
the nobility, and out of their own body, i. e. by all
the native free-men. The wamyvgus, both general and
particular, fo frequently mentioned by Herodotus and
other authors, anfwered to the German provincial apd
nationa) affemblies, being, like them, of a civil as well
as religious nature — and, to obferve it once for all,
fuch was the Panathenea, or general congregation of
the tribes of the Attic ftate, fuch the Amphityonic
council, which united the feveral nations of Greece,
and fuch thofe other Amphictyonfhips, as we may - call
them, mentioned to have been formerly celebrated in
Afia Minor, the iflands of the Archipelago, Italy, etc.

+ Here,
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this manner, according to Mofes, ¢ were the
< ifles of the Gentiles divided by the fons of

¢ Japhet in their lands; every one after his .

¢ tongue, after their families in their nati-
““ ons 2.” but enough of this — having there-
fore at length thus fully laid open the way, tis
now time to proceed, which was the chief
thing I propofed in writing this Effay, to
take a view of the German or Anglo-Saxon
form of government, as it was eftablithed in
Britain,

36. THE Britons, upon the Romans
quitting the fovereignty of their ifland, about
the beginning of the fifth century, were im-
mediately attack’d by their implacable neigh-
bours the Scots and Pi&ts, with all the fury
which revenge and a profpet of plunder
could infpire: they withftood them, howe-
ver, for {fome time with courage and refo-

lution enough; but being at length quite -

exhaufted and worn out, as well by their
own mutual diffenfions, as the many battles
they had loft, and the uncertain peace they

had

* Here, fays Mr. Mede, p. 275. we fee a twofold
order in this divifion.  Firft, they were ranged accord-
ing to their nations; and then fecondly, every nation
was ranked by his families: fo that every nation dwelt

and
2 .
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had been forced to purchafe, they are per-
fuaded by their king Vortigern to agree to
his propofal of calling in a foreign force to
their affiftance; and in purfuance of this rath
refolution, the Saxons are deemed the moft
proper people to apply to upon this occafion.
Ambaffadors are accordingly difpatched. The
Saxon nation is convened. The conditions
are agreed upon, and Hengift and Horfa ap-
pointed to command thofe troops, whofe lot it
was to undertake this expedition. What was

the confequence of the war, and by what -

means the Saxons together with their confe-
derates the Jutes and Angles made themfelves
mafters of England, is not to our prefent
purpofe to enlarge upon ; our bufinefs being
rather to endeavour to inveftigate the parti-
cular form of government they fettled in it
upon their conqueft —and may we not
certainly conclude before-hand, even from
the genius of the people, and from what has
been already obferved of them, that it
would bear a very near refemblance to that
which they had formerly been accuftomed

to
and had his lot by himfelf, and in every nation the fu-

milies alfo dwelt and had their lots by themfelves, etc. -

which is undoubtedly true in faét,

! Pf/i:‘s
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to live under in their native country ; as near
it at leaft, as the different exigences and cir-
cumftances of their affairs would fuffer them
to approach to? '

37. For who amongft them had autho-
rity or power fufficient to introduce any al-
teration in fo weighty and important a mat-
ter? Not Hengift, nor his brother Hor-
fa; for they, ’tis certain, were eleGted only
as temporary fuperiors, as mere commanders
of the army, their power limited, their reve-
.nues fmall, and their foldiers all their free-
born partners and their countrymen. Much
lefs can we with any appearance of reafon
fuppofe, that thefe armies themfelves fhould
-agree together to make any change in thejr
old conttitution. For what could poffibly in-
duce them to fo unufual a ftep? Their go-
vernment had been fan@ified to them by the
long approbation of their forefathers; they
themfelves had hitherto lived contented and
happy under it, nor could they eafily introduce

any

' Pety’s Rights of the Commons, Pref. p. 6. It
cannot be doubted but that the Saxons, who made
themfelves mafters of the Britith nation, brought with
them their country laws, and government.— Dr. Bra-
dy, in bis full Anfwer to this book of Mr. Petyt’s, p. 6.
grants, that ¢¢ the Saxons brought their country layvg

¢ wit
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any innovation, which would not be for the
worfe. An army of free-men, courageous,
bold, daring, and bred up in the almoft con-
tinual exercife of arms, would not very eafily
be brought to fubmit their necks to any new
yoke, or to fuffer any, the leaft, enfringement
upon their civil liberty, which the mere ne-
ceflity of their affairs did not impofe upon
them. Befides, had either they or their Ge-
neral ever fo great an inclination to novelties,
the perpetual wars they were engaged in,

~ from their firft entrance into this ifland,

would not afford them either leifure or op-
portunity to put their defigns in execution.
Our conclufion therefore is moft certain,
that the fame fundamental principles of
freedom and independency, which had for--

-merly been the ftrong bafis of their govern-

ment, whilft they lived upon the continent,
would now become in like manner the great
ftrength and fupport of the Anglo-Saxon
conftitution in England *.

38. But
¢ with them into Britain, (of which, fays he, there can

* %¢ be no doubt,) but not their popular government :**

tho’ how they could bring the one with them and not
the other, is as difficult to conceive, as tis contradi€to~
ry to all hiftorical evidence.

G
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38. But thefe points will be ftill more

clearly and fatisfaCtorily made out to us by

hiftorical evidence, as we defcend to a more
minute examination of particulars, — Our
firft enquiry therefore muft be, in whom the
property of the land was invefted upan’ the
conqueft of Britain by the Anglo-Saxons?
For the determination of this queftion will
at the fame time in a great meafure point
out to us, in what hands the fupreme legi-
flative power was lodged. . For if ever this
maxim be allowed to be true, that power is
founded upon and always follows property,
much more ftrongly will its certainty fhine
forth in thofe ancient ftates, where the plain
and uncorrupted dictates of nature have not
been forced to give way to the over-bearing
violence of temporary force, or to the more
artful refinement of politic ambition, m— I
fhall not therefore fcruple to affert, that the
property of the land, as formerly in their
own country o now in Britain likewife, was
lodged entirely in the people, that is, in
the whole collective body of the free-men of
the army, whether Saxons, Angles, or Jutes,
who had fo bravely ventured their lives in
the acquifition of it. For let it ever be re-
membered, nor can it be too often infifted

upon

]
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upon in this argument, that thofe Anglo-Saxon
armies, which fubdued Britain, were volunta-
ry affociates and co-partners in the expedition
they undertook, each man his own mafter,
abfolutely free and independent of all the
reft, excepting only that temporary obedience
which he had obliged himfelf to pay to thofe
officers, who, with his own confent, had been
appointed to command over him. They

were ‘not mercenary troops, colleted from

the loweft dregs of the people, bought at a
price, fighting for pay, and fhedding their
blood for other men’s advantage, but enga-
ged in their own caufe and purfuing their
own intereft, where the gain or lofs of their
undertaking muft fall equally amongft them
all,

39. In order therefore the more eafily to
fix and afcertain this vague and indeterminate
right of each man to the whole, the con.
quered land was divided by the General,
affifted by the princes and other the chief of-
ficers, into as many larger parts or fhares as
there were corps of different provinces or di-
ftricts in his army. Thefe (hares were again
parcelled out and fubdivided by the prince and
his affiftants amongft the feveral families and
individuals of the province, according to each

G2 man’s
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man’s dignity and neceffities, thatis, according
to the degree of honour and efteem, which ei-
ther his own merit, or that of his anceftors had
procured him. By this means each tribe, and fa-
mily, and houfhold would ftill remain, as for-
merly, diftin&, and in fome fort independent
of all thereft ; and the whole army would na-
turally fall into the felf fame fyftem of civil go-
vernment, which it had before been accuftom-
ed to live under in Germany. The greater
fhares would contftitute Pagi or Counties, and as
the whole army was probably fubdivided into
fo many troops of 1000, 100, and 10 men each,
the portions of land affigned to thefe feveral

corps

* St. Amand’s EfJay on the legiflative power of Eng-
land, p. 12. In fa&, the land was parted amongft
the individuals ; and we read exprefly that Rollo, our
William the Conquerar’s anceftor, honeftly divided
Normandy by meafure amongft the people he led. Vid.
Bafnage on the firft chapter of the cufloms of Normandy.
— Much to this purpofe is what the judicious Boulain-
williers (Mem. Hifloriques, p. 24.) tells us, in his re-
marks upon the conqueft of Gaul by the Saliens or
Francs : J’ai dit que la partage des terres fe fit entre
les Francs de 1a meme maniere que fe faifoit celui du
‘boutin ; or on fcait qu’a I’égard du boutin portable, on
en faifoit autant de lots, que de centaines, & une ou
deux de plus pour le general, ou chef de V’entreprife,
qui avoit produit le profit. Celui-ci, outre Pavantage
de la quantité, avoit encore célui du choix entre les
lots ; mais apres qu’il avoit pris fa part, il n’avoit au-

cun
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corps would regularly conftitute fo many try-
things, hundreds, and tythings, each under its
own Ealdorman, elder, or proper officer *. As
the life of our anceftors was but one continued
{cene of warfare, very {mall was the difference
between their civil and military eftablithment.
The fame perfons, who led them on to the
{laughter of their enemies, took care likewife
to preferve peace and friendfhip between them
in their dealings with one another. All were
born foldiers, nor would any one, the priefts
only excepted, choofe to be exempted from the
glorious privilege of fighting for their coun-
try. As the whole tribe was originally made

up

cun droit fur les autres qui etoient tirez au fort par les
differentes centaines, & la fubdivifion s’en faifoit pa-
reillement au fort entre les foldats, de-li vient que les
terres partagées entre les Francs prirent le nom de
Sortes Salicae, les forts Saliques — g cannnot recolle&t
any paffage at prefent, from whence it may be dedu-
ced, that the Anglo-Saxons, upon their conqueft, di-
vided Britain in this manner, by lot — tho’ ’tis not
unlikely that, after the feveral portions of booty and
land were made out by the proper officers, fome fuch
method might be pitched upon, in order to avoid all
fufpicion of injuftice, partiality, etc. Thus did Jothua
divide the land of Canaan amongft the Ifraelites by lot ;
and Bede informs us, that our anceftors made ufe of
this very method to decide between the pretenfions of
their feveral princes to the vacant Generalthip.

' G3 ' So
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up of relations, the fame confanguinity, which
had perfuaded them to live together in time
of peace, would not permlt them to engage
under different ftandards in the day of bat-
tle: their troops were fo many combinations
of families, which fought together in the
field, nor in the conquered land were they
feparated
40. But if war, as has been already obfer-
ved, was the principal bufinefs, the great
and almoft fole occupation of our Anglo-Sax-
on anceftors before their arrival upon this if-
land, and all other employments, befides the
continual ‘exercife of arms, efteemed by
them of an inferior concern, and beneath
their notice, much more muft it be o now,
in their prefent fituation, furrounded as they
were, onall hands, by an enraged and defpe-
rate enemy,  Tho’ therefore they might be
fuppofed to have had ever fo great an incli-
nation, yet in thefe circumftances muft it
have been impoffible for them to find pro-
per leifure and opportunity, to cultivate and
improve their lands themfelves; the de-
ceived and plundered Britons would find
them too much work, to fuffer them to at-
~ tend
1 So Tacit. de Germ. c. 25. Frumenti modum, etc.
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tend to thofe arts, which even in their own
country they had always left to the loweft
and meaneft of the people. That fhare
therefore of the conquered country, which
fell to his lot in the general divifion, each
man, from the commander in chief to the
loweft free-foldier, again parcelled out, at
leaft the greateft part of it, amongft his {laves
and immediate dependents, for a longer, or
thorter fpace of time as he pleafed, to be
by them managed and improved, only re-
- ferving to himfelf, in confideration of his
fuperior right, a fixed and determinate pro-
portion of the produce of their labour, or,
whatever other equivalenthe might think pro-
per to impofe *.  This manner of proceding
naturally gave occafion to that well-known
divifion of their lands into Boc-land and Falc-
land, as it was afterwards termed, which fo
long obtained amongft the Anglo-Saxons,
" and which, for that reafon, it may not be
improper to take a little farther notice of in
this place. For tho’ the names indeed
. were of a later origin than the times we,
are now confidering, yet was the thing it
felf, undoubtedly, as ancient as the Saxon con-

quett.

as above, vid. p. 24. n. 2,
’ G4 tIt
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41. Boc-land therefore may be ftyled in
general all thofe lands, which fell to the o-
riginal conquerors in the firft allotments,
and were pofleflfed by them abfolutely free
from all manner of fervice and incumbrance
whitever, excepting only that which necef-
farily ‘arofe from the three-fold obligation,
which every man was indifpenfably under
to the community it felf, of ferving it in its

. wars, of maintaining the public bridges, and

of keeping the caftles in good repair and well
fortified. It was truly and properly Allo-
dial*, it defcended to all the fons (according
to the common courfe of nature and nations)

it was devifable by will, or might be grant-

ed away, by fale or deed of gift, in the
owner’s life-time. This original eftate or
pofleffion, was generally divided by the pro-
prictor into two parts, very properly termed
by later writers, the Inland and the Outland.
The inland was that which lay contiguous

to

* It is render’d by Allodium in the Latin verfion

- of Canute’s laws, cap. 75. The Glofles, at the end

of Lindenbrogius’s colletion of the laws of the ancient
Francs, etc. thus explain this word ; Albsdium dicitur
haereditas, quam vendere vel donare poffum ut mea
propria.  Allodiis opponuntur beneficia, feu feuda, em-
phyteufes, aliaque bona, quorum ufum aut ufum-fru€um

quifquam

m
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to and moft convenient for the fervice of
the dwelling houfe, or manfion of the pro-
prictor himfelf, and was for this reafon
commonly referved in his own hands, and
.managed by his own bondmen, and flaves
(of whom the wars would furnith him with
a fufficient number) for the more immediate
ufe and fuftinence of his family and houthold.
Thefe are the lands, which in after times
were particularly diftinguithed by the Nor-
man writers by the name of the Demefne or
Lord’s-lands *. — Outland or Utland, was
that which lay removed, or at a greater di-
.ftance from the manfion houfe ; and this
likewife, where there was any great quanti-
ty of it, feems to have been ufually divided
by them into two parts, one of which they
difpofed of amongft their Companions or free-
fervitours as a reward of their fidelity, to be
freely enjoyed by them for one or more
years, for life or lives, and fometimes in per-

petuity 3,

quifquam poffidet penes alium remanente dominio.

2 Spelman’s Gloffary, v. INLAND. Terra dominica-
lis, pars manerii dominica. . Vox Saxonum terram inte-
riorem fignificans; nam quae colonis et tenentibus
concedebatur Utland dita fuit, hoc eft, terra exterior,
hodie tenementalis.

3 The
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petuity 3, whilft the other was lett, or granted

out to other perfons, to be by them likewife

occupied for one or more years, for life or
lives, or upon whatever other conditions the
proprietor might think proper to impofe, and
the tenant advifable to accept. This latter fort
of tenants or conditional occupiers of land
were in-general, I believe, fuch as we find
diftinguithed in the Anglo-Saxon records by
the name of Ceorls or Churls; and thefe as
an acknowledgement, befides perhaps fome
other perfonal marks of dependence, were an-
nually to pay their lord a certain portion of
viGtuals, or of fuch other things as were deem-
ed moft neceflary for the fupport of hofpita-
lity. This rent or acknowledgment was anci-

ently

3 Vid. infra, p. .

4 The quantity of fearme, or rent for every plough-
land, feemeth in thofe days to have been certain in
every county, and according to the nature of the
place. King Ina, in his Laws, made it fo thro’ all the
territory of the Weft-Saxons. See Spelman’s Remains,
p. 15. and Gloff. v. FIRmA — Until the time of king
Henry 1. the kings ufed not to receive money of their
lands, but viGuals for the neceffary provifion of their
houfe. And towards the payment of the foldiers wa-
ges, and fuch like charges, mony was raifed out of the
cities and caftles in the which hufbandry and tillage was
not exercifed. But at the length, whenas the king be-
ing in the parts beyond the feas needed ready mony
toward the furniture of his wars, and his 'fubjeg and

mers
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ently called a Feorm, or Farm 4, a word ori-
ginally fignifying meat or victuals, and in the
days of Henry L. not before, was changed into
a{um of money, tho’ the word farmers is ftill
retained. Thefe Outlands are the fame with
thofe which in general were called Folc-
land 5, and fuch as in the Norman times
were more peculiarly regarded as Feodal.

42. As another property of Boc-land we
muft take notice that it was abfolutely in
the power of the poffeflor, and, in like
manner as his perfonal eftate formerly in
Germany, moft commonly defcended to,
and was regularly divided amongft all his
children when he died*; I fay moft com-
monly, for it does by no means appear

to

farmers complained, that they were grievoufly troubled
by carriage of viuals into fundry parts of the realm,
far diftant from their dwelling-houfes, then the king di-
re@ed commiffion to certain difcrete perfons, which
(having regard of the value of thofe victuals) fhould re-
duce them into reafonable fumms of money ; the levy-
ing of which fumms they appointed to the fheriff, etc.
Gervafius Tilburienfis, as 1 find him quoted in Lam-
bard’s Perambulation of Kent, p. 214.

s Spelman’s Remainsy p. 12. Folcland was terra vul-
gi, the land of the vulgar people, who had no eftate
therein, but held the fame under fuch rents and fer-
vices as were accuftomed and agreed of at the will only
of their lord.

t Tacitus mor. Germ. c. 20, Heredes fucceflorefque

fui
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to have been a neceflary adjun@ of it; on
the contrary, as he had purchafed it with
the edge of his fword and at the hazard
of his life, he had- full liberty to give it a-
way from his family either by grant or
will, or even of felling it, if he plea-
fed, as is manifeft from the name it felf
of Boc-land, which is well explained by
our learned antiquaries, to fignify land held
by deed or writing; (for it was abfo-
lutely neceffary, that the fecond pofieflor
fhould have fomething to fhow in the fup-
port of his claim:) and it was, in all
likelihood, the abufe of this privilege to the
ruin of the old families, which introduced
the neceffity of putting fome check or re-
ftraint upon it, and drew on the famous law
of entails, made in the reign of king Alfred?,
For it muft be remembred, as one great and
material difference between the ancient fitua-
tion of our Anglo-Saxons in Germany, and
their later fettlement in Britain, that in the
former of thefe countries, the property of the

' land,

fui cuique liberi ; et nullum teftamentum. Si liberi non
funt, proximus gradus, etc.

2 Vid. LL. Alfred. c. 37. ap. Wilkins LL. Anglo-Sax-
on. De eo qui terram haereditariam habet, quam ei
parentes fui demiferunt, ponimus ne illam extra cog-

. nationem

e
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land, in the ftriGeft fenfe, always remained
in the community itfelf, (being every year
divided anew amongft the individuals) and
confequently was unalienable. An eftablith-
ment, however, which could not poffibly
take place in their new conquefts, where
the fcantinefs of their territories at firft, their
long and continued wars with the Britons,
and the juft dread of that ‘tumult and con-
fafion which might eafily arife from fuch
frequent divifions, muft neceffarily put an
effectual ftop to them. This difference of

~ circumftances alone muft by degrees necef-

farily introduce with it many other confidera-
ble changes in their original fyftem of go-
vernment, as will be obferved in the courfe
of this Effay.

43. Of thofe who were in pofleflion of
Bocland, however they might come by it,

.whether by defcent, or purchafe, or dona-

tion, and of thofe only were all the magi-
ftrates originally chofen, by whatever titles
diftinguithed, whether they were Ealdor-

men,

nationem fuam mittere poffit, fi fcriptum interﬁt, fi
teftes, quod eorum prohibitio, qui hanc imprimis ac-
quifierint, et ipforum qui dederint i, ne hoc poffit:
et hoc in regis et epifcopi teftimonio recitetur coram

* See

* parentela fua
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mien, or Graves, or Heretogen ; better known,
pethaps, by their later names of Governors
of counties, of Judges, and of Generals. For
as to the Ceorls or hufbandmen, however
ufdful or even neceffary their occupation
" might be to the public, ‘tis indifputable, I
think, that they had no fhare at all in the
adminiftration of the commonwealth, at
Jeaft in thofe early ages we are now treating
of. Free indeed they were as to their per-
fons, as free as any other members of the
~ community ; nor was that fmall peculium
or fhare of property, which their induftry
might acquire, fubje to the arbitrary will of
any one; what they got' by their fkill and
labour was really their own, and they might
difpofe of it by will, or in what other man-
ner they pleafed; they were morcover

fometimes

1 See the laws of king Ina, 1. 51. <

2 What Muratori in his dntig. Itall. medii aevi. diff.
13. p. 113. has obferved of the Zangobards and Francs,
is equally true of our Anglo-Saxons. Quale difcrimen
Langobardi ac veteres Franci agnoverint inter Nobiles.
et Plebern nondum animadverti, nam appellatio ifta lon-
ge ferius enata eft. Quod tamen a vero minime abhor-
rere mihi videtur, olim quicunque /iber nafcebatur, no-
bilitatis etiam particeps quodammodo videtur — vid.
etiam Calvini Lexicon id. ad vocem INGENUUS.
what therefore Camillus Peregrinius (quoted by the fame

‘Muratori, p. 714) fays of the Langobards may witlfxa the
me
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fometimes entrufted to bear arms for the
fociety under whofe protettion they lived *
— but thefe feem to have been the fole privi-
leges they were in a capacity of enjoying: for

they were obliged to marry within their own

order; nor had they as yet any expeQation of
. being admitted members of the great coun-
cil. — But perhaps it may not be thought
improper to this place, nor be dipleafing to
the curious reader, if we examine a little
more particularly who thefe Ceorls were,
and how this fubordinate diftinction arofe at
firft amongft a people all naturally equal and
independent of each other. Thus much
therefore we may certainly conclude, that
they could not be originally defcended from
the Anglo-Saxons themfelves, every one of
whom looked upon himfclf as noble*, from

a nation

fame juftice be applied to the Anglo-Saxons. Lango-
bardi omnes (fays this author) fordidis ab artibus femper
abftinuere, dum rebus potiti funt profperis ac primaeva
in dignitate permanfere : nullufque in tota gente habe-
batur qui fublimis et illuftris, hoc eft, patricius non cen-
feretur. the fame has the noble Count of Boulainvilliers
remarked of the ancient Francs in his bifforical memoirs.
The Langobards and Saxons lived very near together in
Germany, and are by Spelman (V. FELoNIA and Go-
THrA) very properly called Confanguineoss. 1 mention
this to fhow upon what foundation I fo often argue from

the cuftoms ot one of thefe nations to thofe of the other.
When
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a nation amongft whom they were regarded
as very little fuperior to the meaneft flaves.
For in a country, where the land was every
year divided amongft all the individuals,
there could not properly fpeaking be any
fuch diftin&ion as rich and poor ; fecing eve-
ty particular perfon, that is, every native
freeman would be amply provided for by
the civil magiftrate, according to the general
efteem he wasin, or the expence he was
likely to be at in the coming year; and
confequently, there could fcarcely be fuch
a thing ever heard of amongft them as volun-

. tary fervitude, or of one man of the fame peo-

ple and nation fubmitting to labour for and to
do the work of others. And tho’ crimes, or

the

When therefore we meet with the Nobiles Angli, totius
regui proceres, optimates, and fuch-like expreﬂions, as we
frequently do, in the ats of the Anglo-Saxon Synods and
W:ttena-gemots, weare not to underftand the nobiles etc.
in the fenfe fome people pretend, as if none but the no-
bility, or people of title, were prefent at them, but ra-
ther of the Englifh in general, of the free-born military
Anglo-Saxons, who were all noble, all great men of the
kingdom, in comparifon of the remnant of the conquered
Britons, of their flaves and freed-men, who made up
the bulk of the nation.

' Tacit. de mor. Germ. c. 24. Aleam, quod mlrere,
fobrii inter feria exercent, tanta lucrandi perdendive te-
meritate, ut cum omnia defecerunt, extremo ac noviffi-

mo

g
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the chance of gaming, or other accidents of &
Itke nature might occafion the lofs of liberty
to fome of them, yet have we good reafon to
c¢onclude, that fuch unfortunate perfons were
never fuffered to live in their own country,
but fold immediately to foreign nations *.
44. Will not our opinion, therefore, be
attended with a good degree of probability,
if we affert that thefe Ceorls were originally
of foreign extraction, of an extraction diffe-
rent from the reft of the nation, wherein
they now lived? that they were at firft mere
flaves, either purchafed by way of com-
metce, or taken captives in war, tho’ after fome
time perhaps in recompence of their faithful
obedience, or for other reafons, manumitted

ot

mo jaltu de libertate ac de corpore contendant. Vic-
tus voluntariam fervitutem adit. quamvis junior, quam-=
vis robuftior alligari fe ac venire patitur. Ea eft in re
prava pervicacia: ipfi fidem vocant. Servos conditionis
hujus per commercia tradunt, ut fe quoque pudore vic-
toriae exfolvant — The fame reafon would hold likewife
againt their retaining, as flaves at home, fuch of their
unfortunate countrymen as might be condemned to lofe
their liberty for their crimes, or to give up their perfons,
when they had nothing elfe left to fatisfy the demands of
their creditors — however, this latter method of becom-
ing flaves, tho’ common enough in other countries, *tis
probable, was not practifed or fo much as known in
Germany, becaufe every free-born native was annually

H * They
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or fet at liberty by their mafters? The Ce~
orls therefore feem to have been originally
none other-than freed-men, and their defcen-
dants’; and in conquered countries, fuch
perhaps of the diftrefled and plundered na-
tives, as voluntarily fubmitted themfelves to
their new mafters: but as thefe unhappy
perfons were not looked upon by the old Ger-
mans as members of the commenwealth, ‘
or regarded by them as fuch in the annual
diftribution of their territory 2, in order to
fupport themfelves and maintain their fami-
lies, they were obliged by their continual la-
bour, by their {kill and induftry, to minif-
ter to the neceffities, to the luxury and fuper-
fluities of other people; they were flill com-
pelled, in fome fort, to continue as fer-
vants to and dependents upon their former
mafters, or upon fuch other of the native free-
men, ander whofe protection they might now
choofe to throw themfelves. Such therefore
would be their cafe in Germany ; the Ceorls
would

! They were called in the Anglo-Saxon language, ‘
Frilazin. vid. Spelman. ad vocem.
a2 Tacit. de mor. Germ. c. 25. Liberti non multum
fupra fervos funt, raro aliquod momentum in domo,
nunquam in civitate, exceptis duntaxat in iis gentibus,
quae regnantur. Ibi enim et fuper ingenuos, et fuper
' nobiles
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Would make a very confiderable body of
men, but without any farther hopes (unlefs

upon fome extraordinary emergency) of be-
ing ever admitted to the privileges of the na-.
tive freemen and landholders 3; fuperior, ’tis

true, to mere flaves, the hewers of wood
and drawers of water, as they were their
own mafters, but as to any other advanta~
ges, they do not feem to have had any foun-
dation to expect them. In Britain, indeed,
their circumftances muft in fome time ad-
mit of a great alteration in this refpe&.
For as the property of the land was now fet-
tled in the individuals, and left, in a great
meafure, at their own difpofal ; the Ceorls,

cither by the bounty of their lords, or by

their own fkill and induftry, might at length
hope to become proprietors of land. them-
felves, and confequently by that meant to
have fome fhare in the public adminiftration
of affairs : and thus it appears, fometimes at
leaft, to have happened in fact, as may be

colle@ed
nobiles afcendunt; apud caeteros impares libertini, li-

bertatis argumentum funt.
. 3 Fortho’ their lords might, without doubt, quit them

of their title to them as their flaves, none but the public, .

the voice of the whole nation, could admit them to the
privileges of the native freemen,
. Ha ’ 4 As
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colleGted from an old Anglo-Saxon law ftill
extant, where ’tis exprefly provided, that
¢ if a Ceorl or hufbandman throve fo well,
¢ that he had fully five hides of his own
¢ land, achurch and a kitchen, a bell-houfe
‘ and a gate-houfe, a feat and a feveral of-
¢ fice in the king’s hall, that then was he

< from thenceforth Worthy of the rights of

¢ aThane:” that is, he had the privilege
of fitting in the Wittena-gemot or general
affembly, he had greater- refpet and re-

gard paid to him, and his life in the ge-

neral eftimation was valued at a higher
price, being raifed from 200 to 1200 fhil-

lings 4.
45. And here having mentioned the dig-
nity

4 As the Ceorls were the only merchants or tradef-

“men in thofe early agesof our conflitution, fo were they

likewife the only farmers, as we now ftile them. For by
them chiefly were occupied the outlands of the king and
others the great landholders. And tho’ thefe lands had
been firft granted them upon certain conditions of rent,
perfonal fervice, etc. and were generally revocable at the
will of their lords, yet about the time of the conqueft,

or a little after, when the Benefices or Thaneland be-

" came hereditary, the Ceorls likewife, (in which num-

ber I would now comprehend many of thofe unhappy
Anglo-Saxons, who had loft their eftates inthe long wars
between them and the Danes) put in for a fort of right
to thofe lands which had been, for fome time perhaps,

ocgupied by them and their families, and their plea
feems
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nityof Thane, it will not be deemed foreign,
I truft, to the general defign of this Effay to
enter into a more minute examination of their
original, and to endeavour to throw a little
light upon a fubje&, which the enquiries of
the learned hitherto, I think, have rather ob-
fcured than illuftrated; it being neither agreed .
upon by them at what time and upon what .
occafion this title of honour (for fuch undoubt-
edly it was) began, nor what were the precife
privileges annexed toit. Thus much however
-they all feem to.be clear enough in, that it
was not an original name of diftinction .
known apd in ufe amongft the German-
Saxons, but introduced by them fome time
after their fettlement in Britain *; and that

the

feems to have been allowed as good — Hence therefore
would I date the original of Soccaf)e-Tenurc, the liber-
ties of our antient foc-men, (fee Domes-day book) and
the privileges of our later copy-holders. Sec Spelman in
voce Socmannus — Much of the nature of thefe Ceorls
and our foc-men were the Langobard Arimanni. See
in proof of this the charters produced by Muratori, An-
tig. Ital. med. Aev. p. 722. et Spelman. in voce.

1 The earlieft exprefs mention, which I find made of
thefe Thanes, is in the latin verfion of the Laws of
Wibtred king of Kent made about the year 700. Advena
feipfum purget juramento in altari, uti Regis Thanus.
They arcalo fpoken of in the laws of Ina king of Ve [fix,
made likewifc in the beginning of the eighth Century.
Vid, Wilkins's collection of Anglo-Saxon laws.

H 3 3 Thainus.
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the meaning of the word, in its primary and
native fignification, is, ‘“ one who minifters
¢ to another, a fuperior kind of fervant or
" ¢ attendant*” — But will not this very de-
finition, or general defcription rather, of the
office of thefe Thanes lead us by the hand as
it were to their true origin, and point out
the fource from whence they were imme-
diately derived? Tho’ the name be allowed
. to carry the appearance of novelty with it,

yet may the thing itfelf, the ideas compre- -

hended under it, not be fo in fa®. It is

extremely probable they were not; for I am .

well perfuaded myfelf, nor do I queftion
but I fhall be able to bring my reader into
the fame opinion, that the Anglo-Saxon
~ ‘Thanes are none other in reality, than thofe
very German Companions or Ambalts, of
whom we have already fo largely treated 3,
For not to infit upon the genius of our
Northern anceftars, their obftinate perfeve-

rance

2 THAINys. Vox a verbo Saxonico deduéta, quod
alicui minifirare fignificat; ei qui fervitutem fervit e re-
gione contrarius. Is enim a verbo deducitur, quod fer-
wvire fignificat.  Wilkins’s Gloffary -in voce. and to the
fame purpofe all the other gloflaries. We find them
fubfcribing to the ancient charters under the title of Ai-
niftri Regis; and in the verfion of our Saxon Annals
they are called Miniferi regii, .

' 3 oeg
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rance in their old cuftoms and their extreme
averfion to all new ones, is there not every
mark of refemblance between them, which
might be expected in things the moft like to
each other? does not every feature of the ro-
buft offspring carry the ftrongeft teftimony of
the parent from whom it originally fprang ?
.46, Our Anglo-Saxon Thanes, like the
German Compansons, were frequently de-
fcended from the beft and nobleft families in
their country *, they were always native free-

. men at leaft, nor might any flave, nor indeed

any one, whofe anceftors had ever born the
badge of flavery, be admitted of their number,
till it was provided for by a particular law,
made on purpofe, contrary to ancient cuftom.
They mad¢ up their retinue, and were con-
ftant attendants about the perfons of the
princes and other great men; they bound
themfelves to their intereft by an' cath of
fidelity ; they were the chief ornaments of the

’ court,

3 See p. 30. et feqq,

* This was likewife the cafe of the Scots-Thanes, as
we are informed by Lefly in his book De orig. moribus,
etc. Scotorum — his words are, Nam in ipfis reip. nof-
trae rudimentis cum aliqua adhuc Barbaries Scotiam ac-
cupaflet, quofdam duces (Thanss vernacula lingua voca-
bant) illuftri familia ortos delegerunt, quibus fe fuamque
sempublicam regendam committebant.

Hs4 2 Selden’s
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court, and out of them were all its great officers
ufually taken ; they were counfellors to their
lord in time of peace, and his well-refolved
defenfe and guard in the day of battle. They

are even honoured with the illuftrious ftile

of princes by the earlieft latin writers of qur
hiftory 2, Much to this purpofe is what
our learned antiquary Lambard has obferv-
ed of them in his Perambulation of Kents,
where, fpeaking of one Byrthric a very rich
man of this province, he tells us he was
a Thane, ¢ which word, fays he, fignifieth
s« properly a Minifter or Free-ferviteur, tothe
¢« king,or to fome great perfonage. But ufually
<« at thofe times, taken for the very fame
< that we call now of the Latin word (genti-
- ¢ lis) a gentleman, that is, a man well-born,
<t or of agood ftock and family. Neither
«¢ dogth it detract any thing from his gentry
« at all, that I faid he was a Minifler or
«¢ Serviteur; for 1 mean not thereby, that
« he was Servus, which word (ftraightly
< conftrued) doth ﬁgnify a fervant or flave,

. _ “ whom

2 Selden’s Titles of honour, part. ii. pag. 640."vol. §.
~ of his works. But tho’ Princeps in the fingular number
were fo proper to every of them (the greater Ealdor-
men) yet the plural Principes is often applied compre-
henfively to others alfo of lefs note, yet fpecial eminen-

CYa

Y
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“* whom they in thofe days called by a quite
¢ different word : but my mind is, that he
was a fervitour of a free condition,either ad-
vanced by his own vertue and merit, or elfe
defcended of fuch anceftors as were never
“ degraded; and that name the prince of
‘“ Wales, or eldeft fon of our king of this
< realm, doth not, in the life of his father,
¢ difdain to bear: for out of the very fame
<¢ old word (Denian or Thenian) to ferve, is
¢ framed his poefy or word upon his arms,
< (Ic dien, or thien) I ferve. The like
¢ whereof is upon the arms of the coun-
¢ ties Palatine of Chefter and Durham
¢ alfo.”

47. Is not therefore this ftrong and exa&
refemblance between them fufficient of itfelf
to evince the ftricteft relation between the
Companions of the ancient Germans, and the
Thanes of the later Anglo-Saxons? But we
have ftill other evidence to produce, and are
even able to point out by what diftin¢t grada-
tions, this latter title of dignity neceffarily arofe

from,

({3
({3

€¢

cy, as Thanes, and fuch more as were viri primarii.
The aythority our author quotes for this is Henry Hun-
ting. Gul. Malmfb, and Inguiph.

3 P. 498.
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from, or grew, as it were, out of the former
honourable rank of fervitude or attendance.
For, let it be afked, had not the Anglo-Sax-
ons, upon their arrival inta Britain, their Ge~
neral and princes (no matter by what name
diftinguithed, whether by that of Heretoge,
Ealdormen, Graves or any other) as they
were wont to have in their own country?
and were not thefe places of truft and dig-
nity, thefe fupreme offices of the common-
wealth, furrounded with their ufual train of
~ attendants, and honoured with the company
and guard of thofe brave youth, whofe great

ambition it formerly was to be brought up -

in thefe fchools of civil and military difci-
pline? We cannot, I think, ferioufly make
any queftion but they were, as there was
now a more real occafion of their attendance,
than there had ever formerly been in times
paft; the change of circumftances, which
they now began to experience, making it in
fome fort even neceffary for their noble youth
to get themfelves preferred and admitted into
the court or train of thofe great men,
whom their well-known valour, and the

efpecial favour of their countrymen had ren- .

dered rich and powerful. — The lands our
Anglo-Saxons were as yet in poffeffion of,
’ whether

|



GOVERNMENT 7 ENGLAND., 123

whether yiclded to them by the conceffion
of the Britith princes, or gotten by their
own valour, were but fcanty, and fcarcely
fufficient upon a divifion to afford an ho-
nourable fupport to all thofe, who as volun-
tary and equal fharers in the danger of ac-
quiring, had an equal title to the enjoyment -
of the profit. All hopes therefore of enlarg-
ing their narrow territories muft depend en-
tirely upon their farther conquefts. But as
the greater or lefler fhare of property in the
conquered land, which they might hope to
obtain from any future acquifition, however
careful they might be to prevent partiality,
muft in fome meafure depend upon the fa-
vour and good will of their commander in
chief (whofe power, in thofe times of per-
petual war and confufion, would every day

_ grow greater and greater) this confideration

alone muft neceffarily augment the number
of his court, dependants or clients as we may
properly enough call them, as the profpe&
of honour and advantage arifing from fuch
dependance would be continually encreaf-
ing.

48. The General thro’ the neceffity of
their affairs, or for whatever other reafon
matters not at ‘prefent to enquire into,

now



124 The ANGLO-SAxXON

now advanced to the higher title or dignity
of King, would, we may fuppofe, upon all
proper occafions take more efpecial care of
what might any ways concern his own
companions and attendants, thofe whofe
faithful fervices he had already experienced,
and whofe intereft he might ftill hope to
make ufeful to him in any farther views he
might entertain of encreafing his influence
and power. They alone therefore would
of confequence be promoted to all the neareft
employments about his perfon, and be recom-
mended by him to all other public offices™
both civil and military, as far as his particular
intereft and authority extended. If any new
diftribution of land upon fome freth conqueft
was to be made, their feveral merits, the
honour and dignity of being employed by and
immediately ferving the: fupreme magiftrate,
would, we may eafily fuppofe, be firft and
principally regarded: and where this was
wanting, where there was no other opportu-
nity offered itfelf of fufficiently providing for
his

1 Asthe different Celtic nations feem anciently to have
had very different names for thofe perfons, whomTacitus,
as we have feen, particularly ftiles Comites, fome calling
them f!mba[h, others Solduriiy and others, we ‘may fup-
pofe, giving them other appellations, fo we find likewife as

great
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his friends and attendants by new acquifitions,
he would recompence their fidelity out of
that larger fhare of land, which fell to his
property, as General, in the original or any
fubfequent allotment. A horfe, or fuit of ar-
mour, or fome fuch merely nominal mark of
diftinction,was formerly looked upon as an ad-
equate reward for the greateft fervices; but in
Britain, where luxury began to break in upon
‘them, where their wants were greater, and
their means of fatisfying them much les in
proportion, fome more folid recompence was
‘expeted, fomething which might enable
‘them to maintain the dignity of that cha-
rater, which their continued attendance up-
on the perfon of their prince gave them
in the eyes of their countrymen. Hence
_mutt it neceflarily come to pafs, that the qua-
lity of King’s Thane or fervant would by
. degrees grow into efpecial honour and efteem,
till it at length became a title of power and

authority *. )
" 49. The obfervations, which I'have juft
~ now

great a difference in the titles, which their defcendants
.beftowed upon them in their different conquefts; for
whilft the Anglo-Saxons called them Thanes, the Franks
and Lombards diftinguifhed them by the ftile of Vafes,
Drudes, Leudes, Antryftiones, Gafindii, and the Goths

- in
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now been making upon the ancient cuftom
obferved by our Anglo-Saxon kings, and 0+
ther the great men of thofe days, of reward-

ng

in Spain by the appellation of Gardingi. For that all
thefe names fignified one and the fame office, and origi-
nally fprang from the ancient German Comites, will be
evident from a few obfervations, which I fhall take the
liberty to throw together upon each of them. The au-
thor, whom I fhall chiefly follow, is the learned Mura-
tori in his late laborious and accurate work of the Anti-
quities of Italy of the middle Age —And firft of the Vaf-
Jes. P. 548. Vaffi nomen, uti DuCangius, Boxhor-
nius, Eccardus, aliique viri do&i animadverterunt, nor
aliunde natum videtur nifi e Cimbrica voce Gwas, fig-
nificante Famulum, Miniftrum. Olim ergo nobiles viri,
. feu militari cingulo infigniti, mon fecus ac noftris tem=
poribus, ad regum famulicium inhiabant; tum ut pa-
trocinio principis, aliifque aulae regiae privilegiis frue-
rentur, tum etiam ut regum liberalitatem in fe derivarent
(quod plerumque accidebat) atque ab iis beneficia, hoc
e?f, ufum fruétum praediorum regalium, dum vita co-
mes effet, confequerentur. Quicunque nobilis ad fa-
mulicium principis adfcifcebatur, eidem juramento fide-
litatem fuam obligabat, atque exinde Vaffus appellabz-

tur. - Vaffalli vero (fi tamen fuit, quod non credo, in-

ter vaflos et vaffallos difcrimen) ii nuncupati videntur,
, qui inferioris ordinis erant, et aeque tamen atque vafi
regi famulabantur — ac propterea id genus nos ignobi-
les famuli, atque ingenui viri epifcopis, comitibus, at-
que abbatibus infervientes, etfi interdum Faffi quoque
dicantur, faepius tamen Va/falorum nomine donati vifun-
tur. fo again, p. §4g. Fuerunt ducibus, marchionibus,
. comitibus, epifcopis, et demum abbatibus Vajalli,
id eft, nobiles famuli, Minifteriales etiam appellati,
qui fenioribus hifce (Saxonice Ealdormen di&is) obfe-
quium ac fervitium pracftabant; five ad augendum

fplen-
2 pien
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ing their Thanes, their faithful fervants and
followers, out of their own eftates if no
better occafion offered, are verified by hifto-

rical

fplendorem domefticum, five ad fubeundos pro eis militiae
labores. Obferve what follows ; Ceterum necefle minime
fuifle videtur ad Va/fos conftituendos, ut beneficii cyjuf~
piam praecederet collatio. Interdum in ipfo famulicii
feu Vaffatici exordio fe liberalem fenior praebebat: inter-
dum poft probatam Vafk diuturnam fidem, praemii lo-
co fundum aliquem largiebatur eis aut e proprio five re-
gali patrimonio, aut ex ecclefiarum fpoliis, prout iniqui-
tas eorum temporum ferebat. and again, Olim Vaffus
five vaffallus evadebat, quifquis regi aut potentibus com~
mendare fe poterat: that is, It was not the being put into
pofleflion of the benefice, which conftituted theVafs, or
Thane, but his being accepted of by the Lord; for as
our author adds, and indeed demonftrates out of the
old charters produced by him; /affis ante creatos efle
quam beneficium confequerentur, neque feniores ulla
obligatione adactos fuifle ad ejufmodi beneficia Vaffis tri-
buenda — and farther, the fame author obferves p. §52.
Itaque primum, ni fallor, difcrimen perfpeximus, quod in~
ter veterum Francorum Vafos five Vaffalles, et eos quos
nunc Vaffallos Feudatarios appellamus, intercedebat.
{There was exaélly the fame difference in every refpeét,
believe, between the Thane before the conqueft, and
the Baron afterwards.] Nunc atque a2 multis faeculis
nemo Vagallm conftituitur nifi ratione lemeficii, aut
Feudi collati, olim vero nihil opus fuit beneficio, ut quif-
quam Vaffi honore donaretur, quum id munus in eo
duntaxat fitum foret, ut ad famulicium regis aut du-
cum — adfcifceretur. Quod etiam apertius intelligas
e verbis monachi Sangallenfis, /. 1. ¢. 22. de Geft. Ca-
rol. magni, ubi de quodam epifcopo ait, hic habuit unum
vaffallum non ignobilem civium fuorum, valde ftrenuum
et induftrium : cui tamen ille ne dicam beneficium ali-
: quod,
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fical fa@s. For as the quantity of lard;

which fell to them upon any new conqueft;

as Generals and chief officers of the armies
s ‘ of

quod, fed ne ullum quidem aliquando blaniduri fermo-
“rem impendit Muratori proteeds, verum nullo
adhwc certo tefte didici, tunc ob beneficia collata Va/-
fos feniori fidelitatem jurafle: quum contra certum
mihi fit, ob vaffaticum five famulatum feniori prae-
ftitum fuifle ejufdem fidelitatis facrarmentum — p. 553.
Vaffi conjunguntur cum Drudibus, id eft Fidelibus.
¥os etiam Fideles appellatos interdum invenias [our
old Thanes are frequently to be found under this ap-
pellation in the firft Latin writers of our hiftory, and
in the verfions of the Anglo-Saxon Conftitutions] uti
et faeculis antiquioribus vocabulo Salicorum, Leudes,
hoc eft, qui fidem principi obligabant et fubjeQio-
nem. — Neque a vaffis diverfi fuere Antruffiones in
leg. falica memorati. — Nor were thefe Vaffes to be
found only in the court of the prince, but they were
difperfed likewife over the whole kingdom, as is evi-
dent from charters .and laws produced by Muratori,
p- 556, etc. in like manner the Anglo-Saxon Thanes
were diftributed in all the provinces of England; for
thus begins a charter of Edward the Confeflor, Edw.
R. falutem dicit Hermanno epifcopo, Haroldo co-
miti et omnibus fuis Agri Dorfetenfis Minifiris —
Nor did the Franks beftow benefices upon their
faithful followers for life only; but fometimes gave
them away in perpetual pofleflion to their Vaffes; ne-
quaquam, fays Muratori, in beneficiis unis liberalita-
tem fuam erga Fideles et caros fuos obftringebant, fed
faepiffime pleno jure (proprietario aut allodiali) in illos
dona fua transferre confueverunt. and I have now be-
fore my eyes a charter of the Emperor Lotharius I. to
one of his Vaffes named Ercombert, granting him cer-
tain lands, etc. wherein are thefe words: nos cuiéianlx
deli

7

h
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of their country, was more in propor-
tion than was fufficient to maintain them-
Ielves, their wives and children honourably ;

the

fideli noftro Ercomberto nomine quandam curtem nof-
tram cum omnibus mancipiis etc. proprietario jure contu-
limus; hac de noftro in fuo fuorumque haeredum Dominio
libere tranflulimus poffidendo. — abhinc et deinceps per
hanc hoftram au&toritatem eandem curtem cum omni-
bus mancipiis, etc. proprietario jure tencat atque poffi-
deat — feu, faciat exinde quicquid voluerit tam ipfe quam-
que haeredes ipfius. 'This charter bears date A. D. 83g.
and many fuch-like grants of Thane-land may be feen
ulfo in Spelman’s Remains. The Italian emperors of
this age fometimes converted the benefices, which they
had formerly granted for life, into allodial or proprietary
cftates. See Muratori 579. — But I faid likewife,
that the Comites of Tacitus were amongft the Lombards
ftiled Gafindii — the fame Muratori muft b¢ my voucher
. for the truth of this affertion, p. 124. Interdum quo-
Gue occurrunt in veterum monumentis Gafindis, quo no-
mine aio defignatos fuiffe familiares, five qui de familia
regis, comitum, aliorumque procerum fuere: and then,
after quoting fome of the old Langobard laws in main-
tenance of this opinion, in the fubfequent page, he
draws this conclufion from what he had before premifed :
Itaque deferebatur Gafindii titulus liberis hominibus,
qui fponte regi, aut regni proceribus famulatum in eorum
familia pracftabant — Neque inter eos locus fuit fervis,
five mancipiis, quorum erat fervire ex debito, Dominis
fuis; libertos quidem invenias (as amongft our Englifh
‘Thanes, in the times verging towards the conqueft) qui
nempe libertate acquifita fruebantur, interdum fuifle
Gafindios ducum aliorumque magiftratuum, uti ex legi-
bus conftat — fed et ipfi Vaffi regii, five quum in co-
mitiva regis forent, five ii tantum qui aliquo minifterio
_ in ejus aula fungebantur, appellatilone Gafindii, uti vide-

tur,
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the furplufage they ufed to difpofe of in the

. following manner. Their Out/ands they ge--
nerally divided into two parts; one of.

which they let out to their Ceorls or huf-
- bandmen, to be occupied by them at a de-

terminate rent; the other they again par-

celled

tur, deprehenduntur infigniti — which point our au-

thor demonftrates from ancient charters — So again, p.
128. Quam eminentem locum Gafindii regales, five
aulae regalis miniftri, ea occafione tenuerint (at a pub-
lick meeting before Berengarius I. king eof Italy) nemo
non videt, quum praecedant cancellario, judicibus,
notario, et capellano regis, cardinalibusCremonenfibus et
vaffis Landonis epifcopi. This appears from the inftru-
ment itfelf produced by Muratori, who farther adds,
Verborum autem contextus fatis indicare videtur, Vaffos
Domini regis eofdem fuiffe atque Gafindii : And what
puts it out of doubt, I think, that thefe Gafindii were
none other than the Anglo-Saxon Thanes under a dif-
ferent denomination, is a remark of the famous Jer. Big-
nonius, quoted by Muratori as above, that in quibufdam
veteribus formulis pro Gafindio appellari Minifierialem
de intus cafa. Non obfifto ego (inquit Muratorius) fed
addendum puto, fuiffe olim extra principis aulam com-
plures Gafindios, five quod Hluftri hoc titulo ex privile-
gio uterentur, five quod a rege minifterii alicujus caufa
per provincias mitterentur: and a little lower he adds,

bonorifico autem titulo Gafindios infignitos fuiffe, didici -

ex charta, which he quotes at length — As to the title
of Gardingi, which was eftablithed amongft the Wifi-
goths in Spain, tho’ the old writers fcarcely know what
to make of it, yet am I fully perfuaded, that they were
in reality none other than theYame kind of men, we

have juft been taking notice of under the very different.

appel-
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celled out into a certain number of portions,
more or fewer according to the bulk of
their eftate, called Benefices, which they re-
gularly diftributed amongft their  honorary
fervants or Thanes, to be enjoyed by them
in fucceflion as they became vacant:,

Thefe

appellations of Comites, Thanes, Vafles, Antruftiones,
and Gafindii. Spelman. GArRDINGUs. Apud Hifpanos
dignitatis claffis fuit; vel faltem muneris: quam tamen
ipfi Hifpani hodie non fatis explicant. In LL.Wifigotho-
rum ejus faepe mentio, L. g. tit. 2. c. 8. Dux, gut
Comes, Thyuphadus aut Vicarius, Gardingus vel ¢ .1aelibet
perfoma. ibid. L. 9. fi majoris loci perfona Dux, Comes,

. five etiam Gardingus. et in concil. Toletan. 13. ¢. 2.

De accufatis Sacerdotibus feu etiam optimatibus Palatii et
Gardingis, etc. To the fame purpofe Du- Frefne in Glyff.
—They feem to have been the fame as the Ricofbomes of
later times: for as Geddes, in his view of a Spanifb Cortes,
obferves (Mifcell. vol. 1. p. 328.) this was the common
title of the Barons of Spain. But, I think, ’tis very evi-
dent from what has been obferved both in this note and in
the text, that all thefe different titles of the honorary
fervants of the kings and other great men of thofe
times were fucceeded by the Barons, who make fo great
a.noife in the hiftory of Europe from the eleventh to the

fifteenth Century
t Spelman’s Remains, p. 12. This Outland they
fubdivided into two parts ; whereof one part they dif«
pofed among fuch as attended on their perfons either
in war or peace (called Theodens, or leffer Thanes)
after the manner of knight's-fees ; but much differing
from them. of our time, as by that which followeth
thall appear. The other part they allotted to their
hutbandmen, etc. : :
: 12 ' » Of
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Thek Benefices were in general ftiled Thane-~
fand] from this cuftom, we may fuppofe, of
divided among the Thanes of the pro-
priefor. The moft common method of be-
ftowing them, like thofe of the church at
this day, was only for the incumbent’s life;
tho’ fometimes they were granted even for
a fhopter time than this, and fometimes
given}in perpetual poffeffion to the Thanes
and tReir heirs for ever2, Another refem-
which we muft not pafs by, be-
tween| the lay-benefices of thofe times and
efent ecclefiaftical ones, is, that like
they were beftowed, or given, abfolute-
ly froe of all fervice, or incumbrance what-
. They were looked upon and regarded
ratfler as rewards for paft fidelity, than con-
' under the obligation of future fervice. -
¢ Lay-Thane feems to have been under
. no

2 Of which fee many inftances produced from old char-
ters, by that very learned antiquarian Sir H. Spelman,
in the ninth chap. of his Remains ; and, not to multiply

' notes, all that I offer in this feGion may be proved frons
authorities adduced in that work, and from the corre-
! fponding practice of other northern nations, the Franks,
: ds, etc. as is evident from the teftimonies pro-
| duced in the long note of the preceding fe&ion. ~ I
I+ 3 Sir Henry Spelman’s definition of a Feud is, ¢ & |

. %¢ right which the vaflal hath in land &r fome nnm:\glc- ’

6¢ able

———




» A
S .

GovERNMENT i# ENGLAND. 133

no other tye or obligation to his lord for
collating him to his benefice, than the Mafs-
Thane, or ecclefiaftical incumbent is at
prefent to his patron ; gratitude indeed would
make both of them ever ready and willing to
promote the intereft of their benefattor and
his family, but this was the whole which was
expected from them. Thane-land, very dif-
ferent, in all refpeQs, from that which in af=

ter-ages was h¢ld by military Tenure, or

Kuight’s-fervice, had no more relation to war
than it had to peace; and as for that reafon
it might be, and even fometimes was, held
both by women and churchmen; fo likewife
upon the death of the prefent incumbent, to
ufe that expreffian, it ordinarily reverted to the
lord or patron ; whereas it was of the eflence of

“1and held by,what was called, Feudal Tenure

to be hcredltary The Thane indeed regu-
larly
¢ able thing of his lard’s, to ufe the fame and take the

s-profits thereof hereditarily 5 rendring unto his lord fuch
¢ feodal duties and fervices as belong to military tenure:

. %¢ the meer propriety of the foil always remaining in the -

< lord.” Rm. p-2. And with this definition‘Cujacius, and
ail othex the Feudifts, I think, agree. Having thus given
‘the legalnohon ofa ﬁc, I1hall now defcribe, from other
authors, what is more particularly meant by a Benefice,
Muratori p. 554. prima notio veterum beneficiorum
bacc fuit, videlicet, Jm in acquirentcm trandlatum per-

I3 fruendi
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larly took an-oath of obedience and fidelity
to his lord, upon his firft bemg admitted
into his fervice or family; but’it does by
no means appear from any remains, which 1

“have been able to fee, of our Anglo-Saxon:

hiftory, that he ‘was obliged to renew this
" oath, upon being collated to his benefice ; it
" was the great man’s accepting the voluntary
‘offer of. his fervice, and admlttmg him into
the number of his retinue or attendants, which
conftituted him his Thane, .and not ‘merely
the bemg put in poﬁéﬁion of the benefice.
For 'tis not to be doubted, but the kings
of thofe times, as well as other the great
landholders, had many Thanes, who were
never provided for by them in the manner
abovementioned.

5o. Let us not imagine therefore, a mif-:
take too many of our old, as well as fome
of our more modern authors have been guil-
ty.of, that the king’s Thanes were original-

; e Iy
fruendi praedio tradito, dum vita comes eflet: and this
our author demonftrates from the beft authorities in
thefe cafes, ancient charters. he goes on, atque haec
ipfa notio in beneficiis ecclefiafticis clero collatis perdu-
rat etc. ‘That thefe benefices were not held by milita-
ry tenure in Italy, our author evinces by fhewing,

“that even women might, and alually djd fometirpes,

yoffcfs them — after thefe and fome other obfer-
vations
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§y fo denominated, becaufe they held their
lands of, and from the king as their fupreme

. .. . o
- lord, upon condition of certain fervices to be

performed by them; fuch arbitrary fervices
as it might pleafe their abfolute mafters to
impofe upon them. — They were frec-men
like all the reft of their brethren ; they were
fome of them of the nobleft extraction;
their attendance about the perfon. of the
prince was entirely voluntary, and regarded
by them as a matter of favour and intereft,
as a mark worthy their higheft ambition to
fly at; the lands which they enjoyed were,
in general, as abfolutely free from all kind.
of fervice, from all incumbrance whatever,
as any other land in the kingdom; for it was
not till the times of the conqueft, that our
Englith Benefices, or Thane-land, began to be
clogged with, what in the Feudal Language
was after that period called, Knight’s fervice,
Homage, Wardthip, Marriage, Reliefs, Aid,

and

wvations to the fame purpofe he juftly concludes, p. 555.
Quae pauca innui ejus mihi videntur roboris, ut con-
tinuo antiquorum Beneficia tam facile accipienda non
fint pro iifdem ex omni parte Feudss, quae pofterior ae-
tas ufurpavit; neque Vaffi et Vafalli, ante annum a

.Chrifto nato millefimum, iidem judicandi plane funt,

atque Vaffalli fubfequentis acvi — See likewife Spelman’s

Remajnsy p. 5 et g.
»P5E9 14 * Murg-
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and Efcheat. This we owe, as well as we dq
fome other innovations in our ancient con-
flitution, to our Norman mafters, who
brought it with them into this country
from the continent, where it was juft be-
ginning to be univerfully received. For it

was

* Muratori antiq. Ital. med. acvi, difl. 10. p. 547.
E Germaniae populis Feudorum originem arceflo ; non
tantam tamen antiquitatem Germanae Feudorum infti-
tutioni triouens, quantam nonnulli fibi perfuafere. ' fci-
licet, funt qui e Langobardis, Germaniae populis, Feu-
dorum ufum derivant, quibus affentiri nequeas ; quum
neque in Langobardorum regum legibus, neque in ve-
tuftis gentis illius monumentis quidquam occurrat, unde
eluceat, apud eos populos Feuda in ufu fuiffe — Neque
mihi fatis perfuafum eft Feudorum indolem, qualem nunc
habemus, reperiri apud veteres Francos : quanquam noft
negem eos pofuiffe fundamenta ejufdem inftitutionis.
1d. Diff. 11. p. §592. Mihi faeculo tantum vulgaris
aerae xi. chartae occurrere incipiunt, in quibus expref-
fum Feudi nomen legitur: et fi quidem fcriptores bene-
ficii vocabulo utuntur, per illud non fignificant, quod
nunc Feudum appellamus — I believe itis not impoffible
to point out the very year, when, amongft us, not only
Thaneland, but land in general was turned into
Knight's fees or military Tenure. The Saxon Chroniclé
gave me the firft hint: for fpeaking of a general
affembly of the whole nation fummoned by the
Conqueror to meet in the year 1085, it has thefe
words, as they are tranflated, Ubi ei obviam vene-
runt ejus proceres, et ommes praedia tementes, quot-
quot effent notae melioris per totam Angliam, hujus
viri fervi fuerunt, omnefque fe illi fubdidere, ejufque
fadli funt Vafalli, ac ei fidelitatis juramentum praefti-
terunt, fe contra alios quofcunque illi fidos futuros —
This fame general affembly or Wittena-gemot, as un-

doubtedly

R ._-_--d
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was not till about the latter end of the
tenth century, a time remarkable for the
continual wars and confufions in which
j\lmoﬂ: every nation of Europe was enga-
ged, that hereditary feuds were fo much
as beard of *. Hitherto upon the de-

' ceafe

" doubtedly it was, is taken notice of by all other our old

hiftorians, who tells us moreover, that there came to it,
homines totius Angliae cujufcunque feodi vel tenementi
eflent, as fome of the beft of them exprefs it — fo that
at this time ’tis probable the fame kind of tenure was
every where eftablifhed, and both Englifh as well as Nor-
mans, by making their fees perpetual, bound themfelves
by new oaths to their imperious mafter —Vid. #right’s
Introduction to the law of tenures, p. 52. Ido not fay
but there may be inftances produced of fons fucceeding
their fathers in the greater Benefices, whether the go-
Vernmentof counties, or any other, before the eleventh
century, bothin England and upon the continent, par-
Yticularly in France, but this was either by a fpecial grant
o the fon, on account of his own or his father’s greae
'merit, or by connivance, or by force; there was as yet,
this is what I efpecially contend for, no agreement, no
pact; nor was the cuftom at all pratifed or known in the
1efs confiderable Fees, as it was foon after. I fhall beg
Yeave to trouble the reader with one quotation more upon
this fubjet taken from Sir H. Spelman’s Gloffary (V.Co-
MEs) Erant denique fub his feculis Comites (that is, the
governors of cities, caftles, provinces, etc.) Comitatus
Jutticarii— nec perpetui tunc quidem magiftratus, fed vel
ad certum tempus, vel ad placitum regis locum pofliden-
tes. He then proceeds to thow from exprefs inftances,
that thus it was upon the continent, amongift the Franks,
the Langobards, etc. and afterwards he adds, nec ali-
ter inter Saxones noftros, ut liqueat ex Affere Mene-
venfe, ubi Comites perperam judicantes fic alloquitur

rex
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ceafe of the Vafs or Thane his Benefice, or
Fee as it was afterwards called, regularly re-
verted to the original proprietor, whether
King, or Ealdorman, or Bifhop, or Abbot,who
had granted it; as the direct or mere propriety
had all along continued in him, tho’ the ufu-

fruGtuary right had appertained to another.
51. But thefe things were now beginning
to take a very different turn ; the lords of pro-
vinces, cities, towns or caftles (for thefe go-
vernments were looked upon as Benefices, as
well as the pofleflion of mere Jand) grew e-
very day ftronger and ftronger, and confe-
quently more and more independant, fo that
they were become almoft equal matches to
the princes themfelves, by whofe favour their
honours were firft conferred upon them,
Upon the father’s deceafe therefore, the fon
taking advantage of the confufion of the
times, of his own ftrength and the forces
of hisallies, of his lord’s diftrefs, or weaknefs,
or

rex Aluredus: Quapropter aut terrenarum poteftatum
minifteria, quae habetis, illico dimittatis, aut fapien-
tiae fludiis etc. Bene autem fe in officio continentes,
rarius tandem ejiciuntur, et inferioribus feculis in pa-
trium avitumque munus fuccedunt faepe filii, fed indul-
gente hoc gratia principis, non jure : nam et alias alii
fubftituuntur—As appears by inftances of fuch promo-
tions produced by him in Edward the Confeflor’s time,
one of them as late as the year 1053. — Feudales apﬁu::

L+ e &g
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or diftance from him, or of any other proper
circumftance, refufes to refign his father's
Benefice, contrary to the intent of the ori-
ginal grant. What could the lord or patron
do, furrounded as he was on all fides, his
foreign enemies perhaps threatning him on
the one hand, and his own vaffals confpiring
againft him on the other; muft he therefore
tamely yield up his right, and wink at the
injuftiee offered him? fo would it frequent-
ly happen to fome ; whilft others, with more
policy and better management, endeavoured
to convert the power as well as difobedience
of the vaffal to their own advantage, by com-
ing to terms with him. The fon therefore
is permitted to enjoy his father’s benefice,
and for the future it becomes hereditary -
in the family; upon condition however,
that every new pofleflor fhould, in his own
perfon, renew the-oath of fidelity to himfelf
or his fucceflor, fhould always acknowledge
Germanos coeperunt fieri comitiva et illuftria munera
fub Othonibus, hoc eft, fub fine decimi feculi: apud

Gallos vero fub exceflu Merovinae ftirpis. Torpente
enim jam fplendore regio potentiores quidam haec in-

. vadebant haereditarie — Demum Hugo Capetus cum

adeptum noviter regnum novis beneficiis ftabilire fata-
eret ; ducatus, et comitatus, maximaque regni officia in
eudo yetinenda magnatibus permifit, homagio ab iifdem

fufcepto. Quo edoctus exemplo Gulielmus primus etc.
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'him as his faperior lord, fhould oblige himfelf
to defend his perfon and eftate againtt all inju-
rioys invaders, and that he fhould moreover
aid and affift him in perfon, properly armed
and accompanied with fuch a pumber of fol-
dlCl'S, as fhould be agreed upon between them,
in all his juft wars. Thefe and fuch like con-
ditions, fometimes more and fometimes fewer,
accordmg to their dlﬂ"erent circumftances at
- the time of con{’cxtutmg the Fee, would the
lord impofe, and Thane or Vaflal with plea-
fure accept of. Both fides, thcrefore, would be
pleaﬁad to think, they had found then' account
in the new bargain. The Vaffal would enjoy
without farther moleftation, what he chiefly
aimed at, his father’s land and title ; and as
to that obedicence, whxch he was now ho

to yield to his patron, this he looked upon as
no other in reality, than what he had been
bred up to, than what all his fathers had been
accuftomed to perform before him, War was
the great occupat:on of the times; nor was it
ever looked upon in thofe days as an hardthip
or grievance, to be always ready prcpa.red to
fight for their country and benefattors: the
fame ats of duty or Fealty,which they render-
ed to their lords, would in return, they knew,

be repayed them by their ownThanesand Vaf-
fes,

e L
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fes, by thofe to whom they likewife had gran-
granted the Benefices which were in their
power or gift.

§2. Nor would their lord himfelf, upon
the whole, find much occafion to be dif-
contented with what he had done; for tho'
he had divefted himfelf of the right of pa-
tronage over a good part of his eftate, and
had thereby deprived himfelf of the oppor-
tunity of fo well providing for his future
friends and dependants, yet had he, in re-
compence for what he had done, a regular and
well difciplined body of Militia always ready
at his fervice, cither to protect him from the
injuries of other people, or to affift him in
any interefting projects of his own, fo they
were not too unreafonable. Thus by degrees
was a new fcene opened in Europe, and what
at firft feems to have been begun out of mere
force and neceflity, was now continued and
"propagated from choice. The Vafies and
Thanes would every where feize the oppor-
tunity which offered itfelf, of making their
Fees hereditary ; nor would their patrons be
much againtt it, as it would bind them to a
more clofe and ftri obedience to them ; as it
would render thofe, whom they had been ac-
cuftomed to look upon as little inferior to

3 them-
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themfelves, in a much greater degree their fers

vants and dependants. In new conquefts, efpe=
cially, would this kind of Tenure be founded, .

as it would more effeCtually unite the conque-
rors together, and arm them againft any
fudden rifing or attack of the fubdued natives.
- —Such, Iam well perfuaded, was, in general,
the true origin of hereditary feuds in thefe

Weftern parts of Europe ; the different condi~ -

tions impofed and exacted by different lords
fram their Vafles in the feveral natjons of it,
making up, what now began to be called, the
feodal law, and which foon tock place, in a

great meafure, of thofe ancient cuftoms and

conftitutions,which they had hitherto been ac«
cuftomed to live under. One thing more give
me leave to obferve, and then I will conclude
this head ; that as before the origin of thefe
hereditary feuds, the Thanes and Vafles were
moft undoubtedly freemen to all intents and,
purpofes, fo did they continue afterwards ; un-

lefs

' Knight’s fervice, or attendance in all his wars,
feems to have been the only thing originally intended
by the lord, and required from the Thane, Vafs, or
Baron upon the firft conftitution of thefe hereditary be-
nefices or fees. ‘This indeed was of the eflence of them,
and never to be difpenfed with. But fec how neceffarily
almoft all thofe other fervices, as they were called, con-
comitants, or burthens grew out from this fingle one, and

what
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lefs we can fuppofe, that with this new accef-
fion to their former wealth and power, they at
the fame time refigned their title to their li-
berty, and for the mere name of princes,
became voluntary flaves. Ambitious kings
might indeed, and in fat really did, take
a handle from hence, to advance their for-
mer limited authority into defpotic power,
and to look upon thofe perfons, who had
thus ftrongly engaged themfelves to them,
as little different from their bond-flaves;
‘but ’tis as true, that the Vafles never ac-
knowledged this abfolute dominion of their
lords, but always refolutely ftood up in de-
fenfe of their original liberty and indepen-
dance, and ever regarded the duty they
owed themfelves and their country, fupe-
rior to all other obligations whatever?,
But to return to the more immediate fubjeG
of our effay. -
53. Such then were the King’s Thanes
amongft
what a wide door wasimmediately opened, for an abje&
dependance on the one hand, and for tyranny and op-
preflion on the other. 1. In the firft place, an oath of
Homage or fidelity could not reafonably be denied the
lord, this was no more than a proper bond or fecurity, -
that his Baron would duly perform the fervice, which was
required of him, in return for the favours,which had

been conferred upon him. 2. Upon the death of the
Feu.
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amongt our ancient Anglo-Saxons; they
were fuch of the braveft and moft noble of
their'youth; as had voluntarily entered them-
felves into the king’s fervice as it were; who
conftantly attended in his court as his guard
and as his counfellors; they were his friends
and

Feudatary, if he had a fon; who was of age fo fuc-
ceed him, and capable of performing the fervice ap-
pendant to the lands and honours he was about to en-
joy, it furely was highly expedient, that he likewife
fhould oblige his confcience to be faithful ‘to his bene-
faltor ; nor was he to think it hard and unreafonable;
if his lord fhould demand, and infift upon being paid;
2 proper acknowledgement, a proper Fine or Relief;
before he would once more part with his right, as it
were, and grant him the inveftiture he expeted
from him. 3. Were all his childten under age upon
the death of the Feudatary? who fo fit to have the
management of the fee, and to receive the rents, pro-
fits and emoluments of it, as he who ftill remained lord
- Paramount of the foil, and who, during the minority of the
heir, was deprived of his fervice? who fo proper to have
the care and #ardfbip of the children, as well as eftate,
and to fee them fuitably educated, as he who had fo
at an  intereft in them? 4. For this fame reafon °

ikewife, if the next heir to the fee was a female, was
it not the duty of the lord, to fee that fhe was difpofed
of in Marriage to a man, who fhould be both able
and willing to perform the military fervice required of
him? ifa male, how could he excufe himfelf to his
dependant, from not advifing, affifting and perfuading
him in the proper choice of 2 Wife ? 5. Was the lord
in any fignal diftrefs, taken captive in war, or obnoxi~
ous to his creditors, was he to match his eldeft daugh-
. ter
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and faithful companions, and according to
their feveral merits, advanced by their royal
mafter to all the honourable offices about
his perfon, to his vacant benefices, to the
government of counties, towns and caftles,
or to any other employment, which they

: might
ter {nto fome noble houfe, to make the hopes of his fas
mily, his eldeft fon, a knight, or to be at any other ex-
traordinary expence, to whom fhould he apply for
Aid and affiftance, but to thofe who had fworn to ferve

him, to his own beneficiaries, to thofe who had fo great
obligations to him and his family, and were therefore

* bound, as it were; in honour to fupport it in all its

grandeur? 6. Was the Feudatary opulent, lazy, other-
wife employed, or did his fun&tion render it improper
for him to ferve his lord perfonally inhis wars? Nothiing
could be more juft, than that he fhould either find pro=
per perfons to perform the neceflary fervice in his ftead, or
-at leaft to pay an equitable Scutage, or commutation in
money. 7. P{nally, if the Feudatary became rebellious to
hisord, and, without fufficient reafon, refufed to comply
with the conditions upon which his fee was at firft grant-
ed him; if he had defiled the purer courfe of his blood,
by being found guilty of treafoq to his country, or, laft-
ly, if his own family was extin&, what law more equi-
table, than that the fee thould E/cheat or revert to the
original donor and his defcendants?  Thefe feven
were the moft ufual attendants or concomitants of mili-
tary tenure, and how exceflively they were abufed, e~
ven in the moft early ages of their inflitution, appears
“as well from the charters of HenryI. and King John, as
from the magna charta of Henrylll. For all thefe char-
ters contain in them little elfe, befides explanations and
relaxations of thefe feudal claims.
K * Mura.
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might think it worth their while to accept,
as far at leaft as the power and intereft of
their lord extended. — But who were thofe
middle and inferior Thanes? For we fome-
times meet with a fecond and third order
of them in our ancient records. — It is ex-
tremely difficult, or rather utterly impofi-
ble, from the few and imperfet monuments
of thofe times which are now extant, to fet-
tle with any certainty the precife boundaries
of each of thefe diftin& titles: nor indeed,
were it poffible, would it perhaps be of any
great moment to us, in our general defign of
delineating - the Anglo-Saxon government;
however, if I might be indulged a conjecture,
I would. fuppofe, that the fecond order of
Thanes confifted of fuch of the native freemen
as either actually were, or at leaft formerly

had been attendants about the perfons, or
employed

.t Muratori, p. 131 qum duces et comites, iis fecu-
lis, illuftre fuit munus, et fpeciem quandam principa-
tus in regendis populis garerent, erant jis propterea
multiplices miniftri, quales et cura fplendidae familiae
et regimen populorum exigere videbantur.  After
which our author farther evinces from charters, that
the;uniarés ducum et comitum mentioned in the Lango-
.bard laws were none other than eorum Minifferiales,
fc. qui in aliquo minifterio ducibus et comitibus infer-
virent. — In the treaty of peace between Alfred and

Guthrun the Dane, we have exprefs mention madehof
other

e g e |
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employed in the courts of the Bithops, Abbots,
and, efpecially, of the greater Ealdormen or
Governors of the counties®. For as this high
truft and important office, in its original in-
ftitution, feems to have been exaltly of the
fame nature with that of thofe German
princes, whom the Roman authors talk fo
much of, there can, I think, be no quef-
tion made, but thefe great men were
furrounded with a free retinue, and had
their attendants and Gompanions in this coun-
try, as wellas formerly in their own, efpecially
if they were men of valour and renown,

‘tho’ now perhaps they might be fewer in

number. For as the power of the Gene-
raliflimo, in thefe times of continual war and
confufion, muft be ftill encreafing, that of
the other fupreme officers of the ftate, both

in peace and war, muft in proportion be di-

minifthed

other people’s Thanes befides the king’s. See Wilkins
LL. Anglo-Saxon. p. 47. Si quis Regis miniftrum homi-
cidii incufet, etc. Si quis autem Miniffrum incufet, qui
minoris cognationis fit quam regis minifter etc. So upon
the coming in of the Normans, as the word Thare grew
into difufe, we find the fame diftin€ion in our ancient
records of greater and lefler barons. Ex hoc evenit, fays
Spelman Gloff. p. 69. quod reges antiqui, cum in chartis
mentionem faciant de baronibus, faepe fubjungunt poffeffi-
vum (meis vel noftris,) id eft, regios barones, ut fic diftin-
guant a baronibus epifcoporum, comitum, abbatum etc.

: Ka 3 That
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minithed, and confequently the number of
their noble and voluntary attendants be much
fhort of what it formerly ufed to be, and even
thofe,who ftill adhered to their fortunes, of lefs
weight and confequence, as the oppartunities of
rewarding their fidelity would be now very in-
confiderable.—As to the thirdand loweft order
of Thanes, this, ’tis probable, was made up of
thofe honorary fervants,who attended upon the
perfons of the king’s Thanes 2, and thofe of
the other great men and confiderable officers of
the ftate ; for that fuch attendants there were,
is as certain, as that thefe fuperior Thanes
were oftentimes men of renown, and invefted
with large eftates of their own, fufficient to re-
ward the fervice and fidelity of thofe,who were
admitted into' their family and dependance.
—But perhaps, after all, the middle and infe-
rior order of Thanes might be no more thana
fecond and third clafs of the king’sThanes or
attendants. For as there undoubtedly were
different ranks of the ancient Celtic Ambacts,
or

2 That there attually were fuch Thanes of Thanes,
or fubordinate Thanes, is evident from a law flill extant
among the Fudicia civitatis Lundoniae ; tho’ the laft truly
learned Editor of the Anglo-Saxon laws, with good rea-
fon, thinks it ought rather to be referred to Athelftan:
See p. 71. of Wilkins Ed. Attamen fi Thanus fit, qui
ferviat regi, etiter equeftre ipfius faciat in provinglrlgm

illius
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or Companions, fo may it, probablyenough, be:
prefumed, that the fame, or fome fuch-like
diftin&tion, would take place amongft thofe
who fucceeded in their room, the Anglo-Sax-
on Thanes. — However, I rather incline to
the former opinion.  ~
54. Having thus fettled thefe great and
leading preliminaries, we have now room
fufficient to look about us, and to proceed
with more certainty in that nearer view,
which we propofe to take of the feveral parts
or members, which conflituted the Anglo-
Saxon government in England. —In the firft
place then, as the internal tranquillity and -
and happmefs of every foclety muft, in the
greateft meafure, depend upon the honeft -
and peaceable bchaviour of the individuals'
one towards another, it feems to have been
the firft and principal care of our German
anceftors, that juftice, that fundamental band
of all focial union, might every where be im-
partially admmxftrcd and that all differences,
which

illius, fi tum Thanum habeat qui eum [fequitur, qui ad
regis egreflum quinque hydas habeat, et in regis aula
domino fuo [erviat, et ter cum epiftola ejus proficifcatur
ad regem, ille in pofterum, cum praejuramento fuo, do-.
mini vicario munere fungi- debet circa varias neceffitates,
et caufam ejus jufte vindicare ubicunque debebat.

K 3
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which might at any time arife between their
feveral members, from the higheft to the low-
eft, might be terminated as expeditioufly, and
as equitably as poffible; that having no unea-
finefs, no grievance to apprehend or complain
of, with regard to their own domeftic admini-
fration, they might have fo much the
more leifure to attend to the public intereft,
and be animated with freth courage and
refolution to withftand the affaults of their
common and foreign enemies.  Scarcely
was the love of liberty a more fure and
diftinguithing charaleriftic of our brave
Northern conquerors, than was their zeal
for the fpeedy and impartial execution of
juftice, For as tyranny and injuftice on the
one hand, fo'are juftice and liberty, on the
other, companions almoft infeparable, and
the mutual fupports of each other. — To
this purpofe therefore, every free-born An-
glo-Saxon, every proprietor of land amongft
them, as formerly in Germany, fo now
likewife in Britain, prefided as a judge over
his own houfhold, over his flaves, his te-
nants, and his more immediate dependants;
he decided all matters of difpute, which might
arife amongft them, and by his fole authority
punifhed the offenders as they deferved, even
: " with
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with death in fome cafes; at leaft this was
praltifed and allowed by them, in the €ar-
lier ages of their fettlement, For it muft
be confefled, that as the times grew more
fettled and peaceable, and as the milder pre-
cepts of Chriftianity began to introduce a
reformation in their ancient cuftoms and
laws, this exorbitant power of the lord of
the family feems to have been, properly e-
nough, reduced within more limited and
ftraiter bounds: the life of a man, however
low his condition might be, was deemed of
too great a value to be left to the arbitrary
will of any fingle perfon whatever, fubje&t
as he was to be continually mifled by the
heat and violence of paffion. By this means,
however, the public peace, in general, was
well enough preferved amongft the poorer
and meaner fort of people, whofe want of a
proper education, and inftruction in thofe
founder principles of religion and the public
good, renders them ever obnoxious to the
fudden ftarts of a licentious will, and makes
them ready to feize every occafion of riot,
tumult, and confufion.- How this inferior
court of juftice was origimally denominated,
is not, I think, fufficiently evident from
our ancient hiftory, but in the later ages of

K 4 the
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the Anglo-Saxon government, we find itex-
prefsly called the Hall-mote, or aflfembly
of the Manour, as we may now term it.
Some remains of this jurifdiction ftill feem to
~ be preferved in the courts-baron, as they were
afterwards ftiled by the Normans, which in

fome fort fubfift even to this day *.
~ 55.Thus was the firong foundation of focial
peace and union laid, in the proper fubordina-
tion

* Spelman, Gloff. HaLicGEMoT. Conventus aulae,
hoc eft, curiae dominicalis, manerii, vel baronis in
villis et dominiis : feu tribuurn, wardarum, et focietatum
in burgis et urbibus. Vox hatenus non omnino e-
vanuit. Penfhurft Haligemot enim hodje di®a. But
what this very diligent enquirer produces upon this fub-
je&t in his Remains p. 50. will be judged more per-
tinent to our prefent pupofe. ¢ the Theinge or lord of
¢¢ the town (whom the Normans called a baron) had
¢ of old jurifdiction over them of his own town, (being
¢ as it were his colony) and, as Cornelius Tacitus
¢¢ faith, did Agricolis fuis jus dicere. For thofe, whom

-¢¢ we now call tenants, were, in thofeancient times, but
¢¢ hufbandmen dwelling upon the foil of the lord, etc.”
[Thefereafons, and indeed many others which might be
produced, fufficiently evince, that it was not the Thanes
only, but every other Landholder, that is, every native
Anglo-Saxon, who joined with Hengift in his expedition,
had, and exercifed this privilege of judging their own
houfholds and dependants. As low down as the laws of
Henry I, this court is exprefsly called curia domsnorum. ]
Qur author, Spe/man, afterwards adds, ¢ out of which
<¢ ufage, the Courts-Baron took their beginning, and
¢¢ the Lords of towns and mannours gained the piivi-

o ¢ lege
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tion of each man’s family and dependants to
their own mafter. But this, it muft be con-
fefled, was not of itfelf fufficient to fecure the
univerfal happinefs, nor indeed did the wifdom
of our fore-fathers ftop here. - For as various
matters of difference and controverfy muft be
continually arifing between thofe perfons,who
were altogether independant of each other,
between the feveral landholders themfelves,

as

#¢ lege of holding plea and jurifdi@ion, within thofe
¢ their territories, over their tenants and followers 3
¢ who thereupon are to this day called Sefatores,
¢ and in French Suitres: but the Saxons themfelves
¢ called this jurifdiction Sacha and Socha, fignifying
«¢ thereby Caufarum Aétionem et libertatem judicandi 5
¢ for Sacha fignifyeth caufa, in which fenfe we yet
< ufe it, when we fay for God’s fake; and Soca figni-
s¢ fyeth liberty or privilege. But by this manner the
s¢ Lords of towns, (as ex confuetudine regni) came to
¢¢ have jurifdition over their tenants and followers,
¢¢ and to hold plea of all things touching land. But as
$¢ touching cognizance in criminal matters, they had
¢« not otherwife to meddle therewith [that is, in later
times] ¢¢ than by the King’s charters.” So likewife in
Edward the confeflor’s latin laws (as they are called)
Tit. GREVE. we find it provided, Barones, (that is, in
general every mafter of a large eftate in land, tho’ more
peculiarly perhaps the pofleflors of Thaneland) qui fuas
confuetudines habent, et qui fuam habent curiam, de fuis
hominibus videant etc. BARONEs fays Sr. Hen. Spel-
man, Glofs p. 70. were fometimes taken pro libere te-
mentibus in genere.



154 The ANGLO-SAXON

as well as' between their followers and tenants
— in order to put an effeCtual fop toall that
numerous train of evils, which would natural-
ly flow from fo fertile a fource, and to bring
the mifdemeanors and crimes of the greateft as
well as of the meaneft to their condign pu-
nithment, and, indeed, to provide as far as
poffible for the common good of the whole
province (county or fhire, as it was more ge-
nerally called) in all other refpe@s, as well
military as civil — we find it a conftant and

eflablithed cuftom amongft all thofe Northern ’

conquerors, who divided the Roman empire
between them, for the landholders of every
province regularly to meet together twice year
at leaft, or oftner, if the neceffities of the public
were thought to demand it — that being by

this

* Spelman. voce GEMoT. Sciregemat (fi pluries opus
non eflet) bis folummodo in anno indicebatur. Ad-
erat provinciae comes, aderat epifcopus, aderant mag-
nates omnes comitatenfes. — De caufis hic cogni-
tum eft tam criminalibus quam civilibus, tam ecclefiaf-

ticis quam laicis ; fed jurifdiQiones poftea feparavit Gul. -

primus. — Our learned antiquary defcribes a Folk-
mote in the following manner. In Folbmots, femel quot-
annis fub.initio calendarum Maii (tanquam in annuo
parliamento) convenere regni principes, tam epifcopi
quam magiftratus, liberique homines. Jurantur laici
omnes coram epifcopis in mutuum foedus, in fidelitatem
regis, et in jura regni confervanda. Confulitur de com-~

muni
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this means all united as it were into one body,
and acting together in concert, they might
add a greater dignity, as well as authority, to
whatever they fhould think proper to deter-
mine. This general meeting of the whole
county was commonly called the Shire-mot or
Folk-mot. For as to.that difference which fome
perfons pretend to difcern between thefe two
aflemblies, it does not feem to be well-found-
ed; unlefs (perhaps) you may be willing to
fuppofe, that it was then more efpecially called
a Folk-mot, when it was fummoned at an ex-
traordinary time, and upon an extraordinary
occafion, which indeed fometimes happened *.
56. In this general affembly of the county,
(at which not only the Ealdorman, Bifhop,
and magiftrates, but every landholder in it
‘was

muni falute, de pace, de bello, et de utilitate publica
promovenda. Adhibetur praeterea Felemnotum in repentino
omni difcrimine; exigente etiam neceffitate fub alder-
manno, hoc eft, comite cujuflibet comitatus. — But as
all thefe offices or privileges were really common to the
Shiresmot, why fhould we unneceffarily diftinguifh bew
tween them ? Our author himfelf takes no notice of this
Folc-mote in his Remains, which he would certainly have
done, had he, at the time he wrote that piece upon Te-
nures, thought it really diftiné from the Shire-mot.—See
likewife Dr. Brady'’s Gloflary to his full anfwer to Mr.
. Peyt V. FoLcmoTF, where he likewife endeavours to -
prove, that there was really no difference between the ore

dinary
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-was efpecially required to be prefent*; and
‘which, by the laws of Athelftan, was to be
proclaimed a week before hand) were deci-
ded . all caufes both ecclefiaftical as well as
civil, which might any ways concern the fe-
veral independant members of that particu-
Iar province ; here likewife were heard all ap-
peals from, or complaints of the tenant or
dependant againft his Lord, asalfo theaccufa-
tion of the Lord againft his follower, where
the crime committed was of {o atrocious a
nature, asto require a greater punifhment,
than he had authority to infli®. For as
thefe tenants and dependants were undoubt-
edly free-men, as free with regard to their
perfons as their mafters themfelves, we

muft

dinary county-courts and thefe Folk-motes, etc. Dr,
Hody in bis biftory of Convocations, p. 149. takes notice
of ageneral meeting 4. D. 1071. which, fayshe, ¢¢ was
«<’lefs than a pagliament, but bigger than a Shire-mot,
¢¢ or County-court, being made up of the chief men of
¢¢ divers counties.”— But thefe aflemblies feem to
have been extraordinary, and therefore if any one
fhould like bettér to call fuch meetings as thefe, Folé-
motes, he has my free confent. Much like to our county
courts were the French and Langobard Malls ;  as might
be fhewn from many inftances. I fhall only take no-
tice of one provifion concerning thefe meetings in the
Capitulars of Charles the great, 1. 7. Ad mallum ne-
mo venire tardet, unum circa aeftatem, alterum cir-
ca autumnum ; ad aliud vero, fi neceflitas fuerit, vel

fi
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muft not imagine, that they had no other
refource of juftice, than the partiality of their
fometimes fevere and paffionate landlords.
In this general affembly, the caufes of religion
and the church were always firft heard and
determined ; the fecond place was given to
the pleas of the crown, and in the laft place,
the caufes of private perfons fell under their
cognifance : but in all thefe inftances, a felect
number of the landholders, who all of them
regularly attended the meeting, were judgesof
the fa@, and, according as they brought in
guilty or not guilty, fentence was given by
the prefidents. Here likewife were all con-
veyances of land, as well as mortgages, ufually
regiftred, the new laws promulgated, oaths

of

{i denunciatio Regis urgeat, vocatus venire nemo tar-
det, — In like manner our general county courts were

regularly held every Spring and Autumn.
' Amongft the laws of Hen. I. (See #ilkinsLL. Anglo~
Sax. p.240.)I find a conftitution concerning the perfons,
,who were to be prefent at thefe County courts, which
conftitution was, as is exprefsly obferved, formed uport
ancient cuftom) Interfint autem epifcopi, comites, vice=
domini, vicarii, centenarii, aldermanni, praefeti,
praepofiti, Barones, vavafores, tungrevii, et caeters
Terrarum dominiy diligenter intendentes ne malorum
impunitas, aut Graviorum pravitas, vel judicum fubver-
fio folita miferos laceratione conficiant ; agantur itaque
primo debita verae chriftianitatis jura; fecundo regis
placita ; ps/ffremo, caufac fmgulonu:x dignis fatisfa&io':li-
us
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of fidelity to the kingdom and king taken,
the public officers of the county eleéted, and,
in a word, every thing elfe tranfacted, which
might any way relate to, or concern the
common intereft of the whole province.
Nor was the public bufinefs at thefe times car--

ried

bus expleantur, et quofcunque Seyrefimof difcordantes
inveniet vel amore congreget, vel fequeftret judicio.—
¢ Of all which, (fays Spelman in his remains p. 54.) be-
¢ caufe I find a notable precedent in a fynodal edi¢t
¢ made by Charles the Bald, Emperor and King of
< France (in Concil. Carifiaco An. Dom 856.) I
<« will here add it, not to fhew, that our Saxons took
¢¢ their form of government from the French, but that
¢¢. both the French and they, as brethren defcending
¢¢ from one parent, the Germans, kept the rights and
<< Jaws of their natural country.”—The edit is as fol-
lows. ¢ The Bifhops in their diocefes, and the Juf-
<¢ tices itinerant or Aldermen in their circuits, and the
¢¢ Earls in their counties, fhall hold their pleas to-
¢¢ gether: whereunto all minifters and officers of the
¢« commonwealth, all the King’s Barons, and all other
¢«¢ whatfoever they be, or whofe tenants foever they be
< within the fame diocefes and counties, without any
«¢ refpect of perfons, excufe or delay, fhall affemble to-
«¢ gether: and the Bithop of that diocefe, having briefly
¢¢ noted fentences touching the matter out of the evan-
¢ gelifts, apoftles, and prophets, fhall read them to
<« the people, and alfo the decrees apoftolic, and
¢« the canons of the church, and in open and plain
¢¢ terms fhall inftru&t them all, what manner and
¢ how great a fin it is to violate or fpoil the
¢ church, and what and how great pennance, and
¢¢ what merciles and fevere punithment it requireth,
: ' ¢¢ with
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tied on in a licentious and tumultuous manner,
but, on the contrary, every thing was tranf-
acted with the greateft appearance of decency,
order and regularity: the governor of the
county himfelf (Ealdorman, Duke, Earl,
or Count as he was fometimes called) being

o obliged

¢ with other ‘accuftomed, neceffary and profitable
¢¢ admonithments. The Aldermen alfo, or Juftices,
<¢ fhall note down fuch fentences of law as they call to
¢ mind; and fhall publifh unto them the conftitutions
¢ of us and our predeceflors, Kingsand Emperors, ga-
< thered together touching this matter. And the Bithops
¢ by the authority of God and the Apoftles; and the
4¢ Aldermen or Juftices and Earls, under the penalty
< of the Kings laws, fhall with all the care they can
¢¢ prohibit etc. — As to the ecclefiaftical caufes, which
we have remarked to lay before thefe county meetings,
our author obferves, ¢¢ that in his opinion, they were
*¢ fuch ecclefiaftical caufes as were grounded upon the ec-
¢ clefiaftical laws, made by the Kings themfelves, for the -
“¢¢ government of the church (for many fuch there were
¢¢ almoftin every King’s time) and not for matters ri-
¢ fing out of the Roman canons, which haply were
¢ determinable only before the Bifhop and his mini-
¢¢ fters.” — See what Mr. St. Amand fays of thefe
county courts, in his Effay on the legiflative power of
England p. 15. where he juftly, I think, compares
them to the French provincial parliaments, and to the
old cortes in the numerous kingdoms of Spain.— For,
not very improperly might each county amongft us for-
merly be regarded as a little kingdom, as it were, as its
governor in fa& was frequently ftiled princeps, regulus,
and fometimes rex.

3 Ibid.
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“obliged to attend in perfon and to prefide
there, as, in like manner, was the bithop of
“the diocefe after the eftablithment of Chrifti-
anity; his fuperior knowledge, the gravity
and feverity of his charater, together with
the fanity of that religion which he profef=
fed, all pointing him out as an extremely
proper perfon to be prefent at the admini-
ftration of juftice. And left the governor
himfelf, thro’ the neceffity of the wars or
any other lawful avocation, fuch as muft
frequently happen, might be prevented from
being prefent, or, when prefent, thro’” want
of proper fkill, might not be fo well ac-

quainted

2 Vid. Spelman. in voce, ALDERMANNUS CIvVITA-
r1s; and LL., £d. Conf. Tit. HERETOCH. Thus like-
wife the counts, or governors of provinces abroad had
their -counfellors and afleffors to affift and advife them:
Muratorii difl. decima p. 488. Quum comitis munus
fere femper illi tantum gererent, qui fanguinis fplendo-
rem fortunis multis adjungerent, atque ii infuper mili-
tiae potius quam litteris ftuderent : facile conjicere poffu~
mus, non eam fuiflfe magnatibus ejufmodi peritiam le-
gum et {cientiam, quam exigit ardua criminalium et fo-
renfium judiciorum provincia. Male ergo fuerit, in-
quies, homini caufam fuam acturo apud Judices adeo
imbecilles. Verum et huic difcrimini confuluere anti-
qui reges; quippe comitibus, quoties agitandae ac diri
mendae lites erant, ad confilium et opem adjunxere
minores alios judices, juris nempe peritos eorum .tem-
porum, quos aeque atque comites, Graphiones, Teuto-

nica
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quainted with the laws of his country, as
his high office required, and by that means
a flop, for fome time, be put to the regular
diftribution of juftice, there were two other
inferior officers conftituted, both ele&ted by
the voice of the county, as his ordinary
counfellors and affeflors, whofe proper bu-
finefs it was, as his deputies, to fupply his
place when abfent: thefe were afterwards
ftiled the Alderman of the County, and the
Heretoch, the office of the former more
particularly regarding the civil, as that of
the latter did the military concerns of the
province %,

§9. For

nica voce veteres appellabant : Salici veroetiam Rachim-

_ burgios et Tumginos — demum, ubi fententia erat pro-

nuncianda, nihil agebat comes abfque confilio et confen-
fu eorundem ut ex plagitis, five judiciis publicis con-
ftat. — The emperor Charles the great feems to have
given the firlt occafion of the inftitution of itine-
rant Judges, at leaft I find them firft taken notice of
amongft his conflitutions, under the denomination ' of
Miffi Regis. Edicebant (fays Muratori, p. 455. ) ejuf-

-modi judices extra ordinem adle&i, fe miffos a Regibus

et Auguftis ad fingulorum hominum lites ac intentiones,
hoc eft, contentiones audiendas ac deliberandas> et
quandoquidem non uno in loco confiftere folebant, fed
per provinciam et pagos vagabantur in locis fingulis dif-
ciplinam ac juftitiam reftauraturi, ideo Aiffi difcurrentes
appellgbantur. ThefeJuftices itinerant fat with the ordi- -
nary Judges of the diftrict, ncif only as a check upon them,
but
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7. For the Governor, or Earl as he was
afterwards called, was the fupreme officer
of the county. Into his hands was the fcale
of juftice committed, and under his aufpices
did the troops of the province go forth to
battle; he fucceeded to all the rights of the
ancient German princes, and accordingly,
by the early latin writers of our hiftory, we
find him ufually honoured with the fame il-
luftrious title, His power in every refpect
exally refembled that of the king himfelf,
excepting only the mere extent of jurif«
~ di¢ion: his revenue, like his, was made
up of the produce of his own eftate, toge-
ther with: a determinate part of the pro-
fits of the county, arifing from mul@s and
ether cafualties, that is, he had one third
part of them, whilft the other two went to
the king and other perfons *. As to the no-
' ' ' mination

but likewife as their counfel and affiftance, as fully appears:
from old Lombard charters ftill extant, Now as our king
Egbert had been brought up in the court of Charlemagne,,
*tis not improbable that, he firft introduced this cuftom of
itinerant judges, or, as they may rather be called, lawyers.
in England ; for that fome fuch fort of miffi regis there
were very early in this kingdom may be concluded from
what we are told, in the mirroir of Fuffices, of king Al~
fred’s punifhing fo many judges in one year.
. ¥ See Selder’s titles of tononry p. 653, and Spelman’s
.. . Gloffary.



GoveErRNMENT i ENGLAND. 164

iination of the Governor, there is little
room to queftion, but that in the later ages
of the Anglo-Saxon rule he was appointed
by the King, and depended chiefly upon the
fame good pleafure for his continuance in his
office ; but whether this was fo from the
beginning of their fettlement in Britain is at
leaft very dubious, and perhaps the contrary
opinion may, upon the whole, be deemed moft
probable : that is, whoever maturely re-
fles upon what has been before obferved of
the natural genius of our Northern anceftors,
will be apt to believe, that thefe Forften;
~or rulers of counties, as formerly in Ger-
many, fo originally in England likewife,
were appointed by, or at leaft not without
the approbation and confent of the general
aflembly of the whole nation; tho’ their long
and continual wars with the defperate Britons,

and

Gloffary, p- 141 ComEs.—quod et Caroli magni aevo
In ufu fuifle apud Gallos, liquet ex capitul. Hludovici
Imp. etc. . .

3 See Saxon Amals Ann. 694. Now that thefe gover-
nors might be turned out of their places, if they did not
difcharge their duty as they ought, is evident from what
king Alfred fays, where he threatens them all with this
very punifhment, the removal from their office, if they
did not immediately apply themfelves to the ftudy of

the laws, litterature; ete.
L a Spelman



]

164 The ANGLO-SAXON

and an appearance of public utility, might,

amongft other alterations introduced in the
old conftitution, not a little contribute to

throw this great branch of power into the

hands of the Generaliflimo, or King as he
now began to be called. The fatigue of in-
tending the bufinefs of the flate, the trouble
and inconvenience which muft follow their
frequent general meetings, efpecially as many
of them were fettled in diftant parts of the
kingdom, as it tended to render the people,
who do not fee very far into the latent con-
fequences of things, lefs regardful of the
public adminiftration, fo would it naturally

‘open the eyes of thofe, to whom they

had entrufted the whole executive power
of the commonwealth, and make them
upon the watch, ready to feize every op-
portunity of extending an authority, which
they now began to think not fufficient for
the execution of their more enlarged and
ambitious views,

§8. Nor did our Anglo-Saxons yet think
their political building complete: for befides
thefe more particular provifions refpecting
the peace and happinefs of private families
and diftinét counties; agreeably to the fame
manner of thmkmg, and to the fame me-

thod
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" thod of a&ing, we find another and flill fu- -

perior affembly eftablithed amongft them, a
general meetingof the whole nation, where-
in all fuch difputes or matters of contention
as might arife between the feveral indepen-
dant members of the different provinces were
to be finally adjufted and decided, and, in
thort, all the more momentous matters of
government, both with regard to war as
well as peace, maturely examined, debated,
and determined. In a word, in this great
affembly of the whole nation, or Wittena-
Gemot as it was ufually termed, was lodged
the whole legiflative power of the commu-
nity, here was the fupreme authority over all
perfcns, and in all caufes both ecclefiaftical
as well as civil. — By fuch uniform gradations
did this beautiful and lafting Gothic ftruGture
rife, fo compleat was every part of it in it-

~ felf, and fo aptly did each of them, in its fe-

veral place, contribute to the ftrength and or-
nament of the whole building. — But here
let us ftand ftill a while, and take a more
pear and intimate furvey of this fovereign
affembly, the great bafis of the Anglo-Saxon
conftitution; the foundation as well as pre-
fervation of public liberty amongft them, and
the frnitful fource from whence the fame in-

L3 valuable
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valuable blefling hath been fo copioufly deri=
ved to their happy pofterity: let us view it
in all its parts, in its conftituent members,
in its peculiar privileges and prerogatives, as
likewife in the extent of power and authority,
which originally belonged to its prefident or
king. — I am not ignorant indeed, that our

“beft writers are very much divided upon each
of thefe heads; but I propofe to take no no« -

tice at all of their difagreements with each
other, ar to endeavour to reconcile their fe-
veral differences. If thro’ the dark labyrinths
of antiquity, I may haply be able to feel
out my awn way with any tolerable degree
of certainty, I fhall be very little folicitous a-
bout the wandrings and errors of the many,
wha have attempted the fame road befors

"me; and as I have na hypothefis to ferve,

no party to flatter, and no other end in this
refearch than the defire of finding out and
vindicating truth, ’tis poffible I may hit the
right path eafier than thofe, whofe greater
abilities have been led afide by fome wrong

. biafs. But the fuccefs of my attempt muft

be fubmitted to the judgement of the candid
and intelligent reader.
59. The

- * Spelman V. ScireGEMOT. Videtur hoc idem fuifle
guod jam dicimus turnum vicecomijtis: nam et turnus
. olim

- e
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49. The firft point then to be enquired
into is, who were the conftituent members
of the Anglo-Saxon Wittena-gemots, or par-
liaments ? Now to this queftion I (hall
venture to return this ready and dire&t anfwer,
that every Landbolder of the kingdom, whe-
ther of the clergy or laity, who was of
an approved age, and had not forfeited this
privilege by fome previous mifdemeanor, had
originally a right to be prefent there in per-
fon, whenever he pleafed to make ufe of it.
This pofition, hewever ftrange or- novel it
may appear at firft view,will, I am perfuaded,
efter due examination be found agreeable
to the truth of ancient hiftory, and confor-
mable in every refpet to the fundamental
politics of all thefe Northern conquerors,
For let it be afked, was not every pro-
prictor of land even obliged to be prefent
at the- public meeting of his county, to
take care, as far as lay in his power, of its
intereft and the common concerns? This is
a truth acknowledged on all hands®. But
what other difference was there between
thefe aflemblies of the county and kingdom
unlefs between a greater and lefier; between

‘ a ge-
olim bis in anno tenebatur, aderantque omnes una

mnagnates comitatus, et tenentes liberi —mwm fed ftatuto
Ls Marbur»
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a general meeting and one more particular ?
The Wittena-Gemot could be nothing elfe
but a colle@ion of the feveral Shire-Gemots of
that particular ftate or kingdom, where the
affembly was held; this was the grand center,
wherein all the feparate lines of judicature
were united.. They were each of them moft
manifeftly built upon one uniform and con-
fiftent plan; and the very fame reafon, which
gave the Landbolder a right to be prefent at the
one, muft give him an equal right to affift at
the other; both thefe privileges were undoubt-
edly built upon the fame common foundation,
6o. For the Landbolders amongft the ancient
Anglo-Saxons (as they had no hereditary nobi-
lity, in the fenfe we now underftand theword,
a nobility diftinguithed by fpecial rights,
privi-
Marburgenfi archiepifcopis, epif¢opis, abbatibus, priori-
bus, comitibus, baronibus, virifque omnibus religiofis
indultum eft, ut non appareant in turnis nifi pluri exa&i
neceflitate.—From whence ’tis evident, that till the ma-
king of that ftatute, which was not tilllong after the Nor-
man invafion, they wereall obllged to be prefent (feeLL.
Athelft.apud Wilkins cap.20.) And we have before feen
from the conftitutions of Henry I. that all the Terrarum
* Domini were to be prefent; which is fufficient ta ex-
plain the Jiberi tenentes above. That the clergy had a
right, and did actually come to thefe affemblies in great
numbers, is too evident from the preambles to the laws

of the times to need particular quotations. See however
Chron. Saxon. Ann. 656, It was not only their fupe-
rior

S

-~ —
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privileges and exemptions) were originally all
of them undoubtedly equal, and however ho-
noured with the titles of Ealdormen, Greves,
or Heretoges, yet were they not upon this
account, (excepting only in the execution of
their feveral offices) fuperior in authority to
the other untitled proprietors of land *. For,
indeed, how was it even poflible they fhould?
and what was there, which could put any

_ difference between them in this refpe& upon

their fettlement in Britain, when moft indi-
fputably there neither was, nor could be
any at all in Germany, where the land was
anpually divided between every member of
the community. They all held their eftates
alike, by the acquifition of their fwords ;
they were all alike obliged to'appear in arms,

whenever

rior charater for fan&ity of life, and fkill in letters,
which entitled them to this privilege, but more parti-
cularly their being proprietors of land.

t Spelm. V. Domefdei. Eo feculo (that is, when domef-
dei was made, and the affertion may with equal truth be
applied to the times preceding the conqueft) non diftrahe-
bantur praedia in vulgus proprietariorum (ut hodie paffim)
fed villa integra penes dominum unum plerumque, vel
alterum permanebat, plebe (1. . the flaves, Britons, and
Ceorls) agriculturam fub eodem exercente. In tota
Norfolcia, quae ad quinquaginta milliaria (vel eo fupra)
extenditur, ad triginta plus minus dilatatur, Sexa-
ginta & fex tantummodo numerantur foli (feu fundi)

3 The
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whenevet the public fhould call for their af-
fiftance; and were all alike (for' any thing
which now appears to the contrary) capable of
being promoted or elected into the public of-
fices of the ftate; nor can I find, but that the
fuffrage of the pooreft was equally valid with
that of richeft or -mightieft: whence then
that peculiar privilege or right of being mem-
bers of the Wittena-gemot, which is fup-
pofed to belong to fome of them, exclufive
of the reft of their brethren? There cannot

pofiibly

2 The whole polity of the old Franks and of our
Anglo-Saxons is in evc?' refpet, as well regarding
peace as war, {o exa@ly fimilar, that what the Count of
Boulainvilliers, in his Memoires hsftoriques, lays down as
the advantages accruing to the former, from their con~
queft of Gaul, may with equal juftice be applied to our
anceftors upon their acquifition of Britain: p. 19. Apres
avoir établi I'indépendance & la Noble/fe Frangoife (by the
FrenchNoble(fe, this author always means the pofterity of
thofe Franks, who had been a&ually engaged in the con-
queft of Gaul, all of them in general without exception ;
which point I think he has unexceptionably made good,
and in this fame fenfe the conquerors of Britain may be
all fliled the Saxon Noblefle ; for noble they all were in
refpeét to the poor Britons. — But to proceed with our
author) ¢ Apres avoir établi I’ indépendance & la no-
« blefle Francoife, Je me crois obligé de montrer en
<< détail quels en étoient les advantages réels ; queje re-
s¢ duis 3 quatre: 1. I’ exemption de toutes charges, 2
¢¢ Pexception du fervice militaire. 2. le partage de tout
¢ ce qui €toit acquis en commun, butin ou terres. 3.
# Je droit de juger fes pareils, & de ne pouvoir étrg

¢ Juge
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poflibly be any real foundation for fuch
a notion; for whoever was a proprietor of
land, was at the fame time, in the eye of
their conftitution, a member of the commu-
nity, and as fuch, in thofe early ages we are
now more efpecially concerned in, muft of
confequence be entitled to all the privileges
of the reft of the landholders 2,
61. The true political diftinGion, therefore,
" of our old Anfglo-Saxons ought to be into the
proprietors of land, and non-proprietors: (for
as

#¢ jugé que par eux en matiere criminelle, avec celui de
€ déliberer fur toutes las caufes, & maticres qui étoiend
$¢ portées G P affemblée générale du champ de Mars. 4.
¢¢ enfin, le droit de défendre fa perfonne, fesbiens, fes
¢¢ amis, fon intérét, & de les revendiquer lors qu’ils
¢ étoient attaquez par qui que ce put étre.” Our au-
thor makes good each of thefe points at large, and -
the fame, ’tis moft evident from all remains of their
hiftory, were the privileges of our old Anglo-Saxons,
as might be thewn at length, if what has already been
obferved was not fufficient to eftablifh their dignity and
mutual independance. As to the third of thefe privi-
leges, the right which every Frank had of being pre-
fentat their fields of March (or May, as they began to be
called in king Pepin’s time) I muft not omit what the
fame noble author has obferved upon this point elfer
where: Mem. hiff. p. 47. Von voit auffi qu'il étoit im-
poflible que cette form de deliberation pit fubfifter, du
moins apres le partage des terres, qui divifa les Frangois
les uns des autres, & les eloigna d'une diftance confi-
derable ; I’ eloignement des lieux, la difficulté des voy-
Ages, la dépenfe qu'ils auroiept éxigé, €toient autant de
saifons
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as yet our anceftors contemned trade, as an
occupation beneath their warlike genius, and
confequently had very little regard to the inte-
reft of thofe who might endeavour to fupport

‘ : them-

raifons qui difpenfoient la plus grande partie de 1a nation
de fe trouver aux aflemblées, & c’eft aufli pourquoion
ne les tenoit jamais confecutivement dans un méme lieu,
& qu’on les tranfportoit d’un bout de Royaume 3 autre
«— afinque chaque contrée piit jouir 2 fon tour des ad-
_vantages de laffemblée, favoir, le Frangois du droit
d’y affifter, & d’y deliberer, & le fujet du proﬁt refultant
de la grand confommation que pouvoit faire une fi nom-
breufe compagnie. There was not fo great need to have
.recourfe to this expedient in Britain,where the conquered
» country was of fo much lefs extent than that of Gaul,
as well as the number of the conquerors much fewer,
efpecially if we confider that theWittena-gemot for near
three hundred years, unlefs upon extraordinary occafi-
ons,was confined to &ach of the feven kingdoms. After
the union, tho’ frequently it was held at London, yet it
appears from Dr. Hody’s Convocation Book, where all thefe
‘Wittena-gemots are accurately fet down, that it was con~
vened in many other parts of the kingdom, for the fame
reafon, ’tis moft likely, that the ¢hamps of Mars were in
France. It may not be improper to obferve in this place,
that we fhall make very wrong conclufions of the number
of thofe, who had aright to be prefent at thefe Wittena-
Gemots, if we have the leaft eye upon our prefent num-
‘ber of landholders. — Perhaps there never were, during
the whole Anglo-Saxon government, from the arrival
of Hengift to the time of the conqueft, 50000 freeborn
Saxons etc. in the kingdom at a time, who had a right
to be prefent at thefe meetings; this I could make very
probable was there any need of it.—But, I believe, I fhall
rather be told, that even this was much too great a num-
ber, >
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themfelves that way) the proprietors were al}
equal in every refpect, and enjoyed in common

the right of being prefent both at the affembly-

of their county, as well as at the general
’ mecting

ber to be all of them legiflators. — But let him, who

makes this objection, turn his eye upon the popular go-
vernments of Athens, Lacedemon etc. in Greece; or
upon that of Rome, whofe multitude of citizens all had,
as our Anglo-Saxons, an equal right to be prefent in the
legiflative aflemblies.—That great multitudes actually
were prefent in the Anglo-SaxonW ittena-gemots, is evi-
dent not only from the expreflions made ufe of upon thefe
occafions, fuch as, Populi copiofa multitudo, snnumera,
infinita cleri et populi multitudo, and many other of the
Tike tenor too frequent to be particularly enumerated;; but
likewife from the place itfelf where the affembly was held,

which was generally, as in France, in a large open field,

capacious of {o greata company, and moft commonly by
the fide of a river for the conveniency of water. This
cuftom was obferved amongft us as low down as King.
John’stime : witnefs the famous parliament held, in the
feventeenth year of that prince’s reign, in Runningmead
near Windfor. So Matt. Wefim. An. 1215.—In prato
quod dicitur Rune-Mead, quod interpretatur Pratum
confilii, eo quod ab antiquis temporibus ibi de pace reg-
ni faépius confilia traabantur. See Hody of Convoca-
tions, p.34. Inthe fecond of Ethelbert’s laws ftill extant,
it is faid, fi rex populum fuum ad fe vocaverit, that is,
all his landholders ; not his officers of ftate enly, for
thefe could not be very many in the little kingdom of
Kent, but his whole people or nation: and much to
the fame purpofe is what we meet with in [na’s Jaws,
and in other the old Saxon conftitutions, where the
people in general are mentioned without any other diftinc-
tion,

! The’
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meeting of their whole ftate*; tho’, according
to the quantity of land they might happen to
be in pofieflion of, or the greatnefs of their .
tiches and number of their dependants, or their
fuperior valourand wifdom, or the renowned
actionsof their forefathers, fome of them muft
neceffarily have a more extenfive influence
and authority there than others, who were not
blefled with thefe extraordinary qualifications,
The non-proprietors, fuch as were the Ceorls
and flaves, tho’ the former of them were
abfolutely free as to their pcrfons yet as they
were not poffeflors of land in their own
tight, were fcarcely looked upon as members
of the community, and confequently had
no fhare in the adminiftration of the public
affairs, but wete fuppofed to be prefent,
and to give their confent to the laws and or-
dinances of the government, in their Lords,
or

'* Tho’ merely to be a native free-born Saxon, and
engaged in the expedition into Britain, entitled him who
was fo to a fhare in the conquered land, and confe-
quently to all the privileges annexed thereto, without
any regard had to the quantity, yet am I not certain,
that thus it was in the Ceorls or New-men, that is, in
thofe who by their own induftry, or the liberality of
their benefaéors, were become mafters of land, which
by birth they were not entitled to ; Iam not certaing I
fay, but in thefe inftances a fixed or determinate quan-

txty might be neceflary to entitle them to the privi-
leges

e |
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or in thofe whofe lands they occupied. —we
But here, perhaps, it may be afked, whether
upon the plan now fuggefted, there be not
fome difference between the perfons who
compofed the great aflembly in England,
and thofe in whofe hands the fovereign power
had been formerly lodged in Germany? For
does not the Ronman hiftorian, whofe autho-
rityin this cafe no one difputes, exprefly tell us,
that nothing in that country had the force of a
law, till it-had been confirmed by the fanction
of the common people, Plebem, as he calls
them, whom you notwithftanding in this dif<
courfe feem to have entirely excluded from
all concern in the affairs of the public ?

62. The Roman author, I muft confefs, does
make ufe of the word Plebem, upon the occa-
fion abovementioned; tho’ I am by no means
of opinion, that it ought in this place ta be

tranflated

of the original land-holders. For we find it
eftablifhed by one of their laws, that the Ceorl was to
- be mafter of five hides of land, etc. before he could
enjoy the privilege of a King’s-Thane. — This indeed
might be fo, and yet might he be capable, perhaps, of
enjoying all the lefler privileges of the landholders, he. -
might be even forced to undergo all the burdens of the-
flate, as they were then thought, fuch as attendance in
the public affemblies, tho’ his poffeffions might not a~
mount to quite five hydes of land. But this is a poin¢
which I muft not venture peremptorily to decide. s
1560
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tranflated the Commonalty, or Common People,
in the fenfe we ufually underftand this ex-
preflion to comprehend artificers, mechanics, .
and, in general, the vulgar and loweft order of
the people. ’Tis indeed impoffible, that this
thould be the hiftorian’s meaning.  For let
us refle a little with our felves, and we
fhall foon perceive, that in a political fenfe
there could be no more than three ranks or
orders of men amongft the German-Saxons,
that is, the- flaves, the freed-men, and the
free-born natives or proprietors of land,
thofe I mean, amongft whom their terri-
tories were annually divided. Now nothing
is more certain, than that neither of the two
former orders had any thing at all to do in
the civil adminiftration ; they are efpecially ex-
cluded by Tacitus himfelf*; and as to the laft,
thefe in the eye of the government muft have
been all of them moft undoubtedly equal,
there could not poffibly be any real difference
between them, except fuch as they had made
themfelves, or{uch as the fuperior qualifica-
tions of mind or body might give them, as
long as the lands were annually diftributed
amongft them all according to each man’s
chara@er and neceffities, By Plebem there-

fore,
3 See above, p. 114. N. 2,
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fore, in the place here alluded to, our juttly
celebrated. hiftorian muft mean the bulk of
the nation, the colle¢ted body of the native
free-men, the populus Helveticus, Suevicus;
etc, inferior indeed to their public officers,
their princes and their generals, taken fepa-
rately, but fuperior to them all in their col-
le&tive capacity. — I have been the more par-
ticular in laying open this point, becaufe
from hence we may be able to give a reafon to
thofe people, who, according to thé plan they
had formed to themfelves of the ancient Ger-
man conftitution, have much wondered how it
comes to pafs; that we hever meet with the
leaft mention of the vulgar or common peo-
ple, amongft thofe who aré defcribed as be-

ing prefent at our old Anglo-Saxon Wittena- -

Gemots * — They had no right to be there,

they never enjoyed this privilege whilft they
~ eontinued in Germany, if by Common People
are underftood thofe perfons, whofe chief bufi-
nefs it was to cultivate the land, and to be emz
ployed in thofe very few mechanic arts, which
at this time fubfifted amongft them. Imuft

not omit to obferve one thing farther in this -

place, that it was particularly provided by the
laws; that no man fhould be molefted in his

: way
* Vid. Spelman’s Gloff: PARLAMENTUM,
M
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way to the Wittena-Gemot, or whilft he ate
tended the bufinefs of the public, and that
whoever broke the peace at that time by his
‘unruly behaviour thould be feverely punifhed
with a heavier fine than. ordinary 3.

63. But here, may it reafonably be en-
quired, how- were the public debates ma«
naged, how carried on with proper order
and decency in- the midft of fo great and tu-
multuous an affembly? was every. man left
at large to his own difcretion, to propofe -
what points he pleafed to the public confide-
ration, and to infift upon their examination ?
. nothing but diforder and confufion could
flow from fo extravagant a liberty, or licence
rather, as this} A people totally occupied in
the excercife of arms, and living, many of
them, in diftant and remote corners of the
nation, as they could not be very well ac-
quainted, with the true intereft of the king-
dom, fo were they but indifferently. qualified
for the important office of drawing up, and
preparing new conflitutions, whatever they
might be of judging of their general expedi-
ency, after they were once layed before
them, and well explained, In ancient Ger-

many

3 See the fecond law of King Ethelbert, in Wilkins®
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many therefore, as well as in Athens, Lacedac-
mon, Carthage, Rome, and indeed in all o-
her popular ftates; as far as we know any
thing of their hiftory, we always find, what
they call, a Senate appointed, that is, a cer-
tain number of the graveft and wifeft men
fele@ted, whofe great and efpecial bufinefs it
was continually to watch over and fuperin-
tend the interefts of the public both at home -
and abroad, to examine every thing wherein
the community might be any ways concern-
ed, and to prepare fuch laws and ordinances,
as might in’due fsafon be propofed to the reft
of their brethren, to the collected body of the
-the people, for their fan@ion and authority :
"Thefe were as eyes to the huge body-politic,
withoat whofe cauticus forefight, the ftrength
and vigour of the other members muft, in
many inftances, be deftruGtive. rather than
beneficial to their own true intereft. But in
England where fhall we find fuch a fenate,
diftin@® from the Wittena-gemot or fovereign
legiflative affembly? was every thing then
left to the wild and unfteady management of
an ignorant and ungoverned multitude ? This
feems to have been an effential defect in the
old Anglo-Saxon conftitution !
64. Our ancient hiftorians, tis trtue, make

. net
Collection, M )



180 The ANGLO-SAXON
not the leaft mention, give us not the leaft

hint of any fuch-like Senate in England, as -

that which formerly fubfifted amongft our
fore-fathers in Germany ; nor have our more
recent antiquaries ever petended to colle¢t a~
ny fuch preparatory council, either from tra-
dition, or from their fcattered laws and frag-
-ments ; they are quite filent, as far as ever
I have obferved, upon this head. But let
not their omiflion miflead our refearch; if
we hope to come at the truth in this, as well
as in moft other inftances, we muft think
and examine for our felves. Do we then
find nothing like a fenate in the old Englith
form of government? no previous council,
‘whofe efpecial bufinefs and concern it was
‘to watch over the community, to examine
and diftinguith between the true and appa-
rent intereft of the public, to draw up
queftions, and to prepare laws for the general
fanGion? or in this point only, a point of
fuch mighty confequence to the ready di-
{patch of bufinefs, and to the univerfal wel-
fare, did our Anglo-Saxons, contrary to their
ufual wont, depart from the original fyftem
of their polity? I can by no means think fo!
On the contrary, as we may moft manifeftly
trace the old German conftitution thro’all the

other

|
‘.
l
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other branches of their civil government, fo
am I well perfuaded, that if we find not the
remains of their ancient Senate likewife in
this kingdom, it muft be owing rather to
the defetive and imperfec account left be-
hindof thefe matters, than to a total inobfer-
vation or abolition of the conftitution itfelf.
But this is not the prefent cafe: we have
an Anglo-Saxon Senate to all intents and
purpofes, in what the writings of thofe
times more particularly call the King’s Court
or council, as diftin& from theWittena-gemot.
For as aforetime, in their native country, it
was the folemn office of the princes, toge-
ther with the Generaliffimo after his ap-
pointment, to be asa ftanding council to the
community, to adjuft and prepare matters
for the public deliberation, and to judge and
determine caufes of a more private nature
upon their own authority : fo was the King’s
Court in all refpe@s exaitly fimilar to it,
being ordinarily made up of his Companions or
Thanes, of the governors of the fcveral coun-
ties, and, after the eftablithment of Chriftia-
nity, of the Bithops and other confiderable
Clergymen, whofe {uperior wifdom as well as
fan@ity pointed them out, as the moft proper
counfellars the ftate could at that time emnploy.
' M 3 He:



Here then is the very council we are enquiring
after; an affembly of the greateft and wifeft
men of the nation appointed and ftationed
as a continual watch aver the interefts of
their country, without whofe previous ap-
probation nothing, I believe, could regu-
larly come before the multitude. As they
were beft acquainted with the exigences of
the public, it was their duty to propofe what
they thought moft expedient for the good
of the whole; the new laws, efpecially, feem
"all to have been drawn up and prepared by
them, tho’ nothing which they did of this
nature was obligatory to the fociety, till the
whole fociety had itfelf confirmed it. They
were moreover entrufted with the determina-
tion

182 The ANGLO-SAXON

* About the middle and lower ages of that ftate, the
Roman emperors ufually held in their palaces a fenate
or privy council, (Caffiederus exprefly terms it fenatum
minorem) much of the nature of this which we have
been defcribing, called by the writers of thofe time Co-
mitatus, a word more particularly applicable to the an-
cient curiae regum, or lefler fenates of our German and
Anglo-Saxon Generals and Kings. (fee above p. 30, etc.)
Dicitur etiam Comitatus (fays Spelman, Glof. p. 1?8.)
fenatus imperatoris domefticus, et judicium, quo lites
ad palatium ductas decernebat : recentioribus Barona-
gium. Caffiodor. lib. 4. c. 46. — caufa legibus audiatur,
Quod fi illic finis negotii nequierit inveniri — noftro
Comitatui concurrendi licentiam non negamus. Et L. 5.
¢. 15. cunélis laborantibus comitatus nofter congeggt;

Juitl=
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tion of many cafes of private property, efpeci-
ally appeals from inferior courts, partly by their
own authority, and partly, perhaps, by thede-
legation of the general courcil, when the dif-
pute was of fo perplexed and intricate a nature,
as not to admit of a fudden decifion. They
feem likewife to have had the fole right of
judging one another in all cafes, both criminal
and civil : the King was always fuppofed to
be at their head, and prefent at all their deli-
berations. Would not the wifdom of Greece -
" or Rome have called this council a Semate ?
furely #t differs very little from the ideas we
ufually form of fuch an affembly, tho’ later

ages have agreed to affix this term to theWit-
tena-Gemot itfelf , I fhall only obferve one

thing

Juftitiam. — Now that our Anglo-Saxon kings had like-
wife fuch a2 domeftic fetrate, or curia in their palaces, in
which they atways prefided in perfon, heard and deter-
mined the caufes of their fubjects both in the firft and
fecond inftance, provided laws for the fan&tion of the
great affembly, etc. is manifeftas well from the whole te-
nor of their hiftory, as from the particular conftitutions of
Edgar and Knute, in which it is efpecially provided,
that m appeal foould be made to the King’s court, unlefs
Juftice could not be firft obtained in the inferior courts. It
was part, likewife, of the oath, which our Anglo-Saxon
, kings were wont to take upon their acceffion to the
crown, fe judicium re€tum in regno faturos, et jufti-
tiam per confilium procerum regni fui tenturos. (vid.
LL. Ed. Gonf.) nor would it NiIndeed be difficult to

4 prove,
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thing farther on this head, that upon the
fuppofition of the truth of this account, we
fhall find an eafy explication of the pream-
bles of thofe old Anglo-Saxon laws, which
have given fo much trauble and follicitude
to the learned for thefe two laft centuries,
and afforded fo much matter of firife and
contention to our feveral party writers.
The Witan, or lefler Senate as we may

~call

prove, that fuch lefler or palatine fenates (if we may fo
call them) were common to all the kingdoms of the
Gothic eftabliihment. Now as the bufinefs, which
was continually coming before this court, was great,
the members thereof muft of confequente be much
better fkilled in the laws and cuftoms of their country,
than the common provincial judges could be fuppofed to
be ; our kings therefore were wont to fend fome of
them over the country as affiftants, or afleflors to the
Earls, etc, vid. fupra p. 160. N. 2. From this court,
likewife, as fo many diftinct branches from one com-
mon root, were by degrees derived all the feveral great
courts of Weftminter-hall, unlefs, perhaps, you will
except the Exchequer. "But let us hear what Britton,
in the perfon of king Edward I fays of it. En primes
en droit de nous mefmes & de noftre court nous avons
iffint ordyne, que pour cco, que nous ne fuffifons mye en
noftre proprie perfone, a oyer & terminer, toutes que-
reles del people avaunt dit, avons party noftre charge
es plufieurs parties ficome icy eft ordine. There is
likewife mention made of this court in the Black book
of the Exchequer; wrote in the time of Henry II. —
Habet enim hoc commune, (7. e. the Exchequer) cum
ipfa domini regis curia, in qua ipfe in propria perfona
fua jura difcernit, quod nec recordationis, nec fenten-

. ‘ tiac
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call it, that is, the King, together with his
Thanes, Ealdormen and Bifhops, etc. drew
up the law and fet their names to it, as to
their act and deed; but it was the voice of
the people which gave this deed all its force
and authority: the Witan confulted and con-
trived what was moft expedient for the public
good; but it was the multitude, which con-
firmed and ratified their counfils: the for-

mer

tiae in eo latae licet alicui contradicere. — Of the fame
court, likewife, ’tis that Bracion fays, Habet rex unam
propriam curiam, ficut aulam regiam & jufticiarios ca-
pitales, qui proprias caufas regis terminant et aliorum
omnium per querelam vel per privilegium five liberta-
tem, ut fi fit aliquis, qui implacitari- non debeat nift
coram ipfo domino rege. ’Tis probable that the privi-
lege here mentioned by Bracton of being impleaded in
no other place than before the king himfelf, belonged
efpecially to the members of this Magna Curia, as our
lawyer elfewhere calls it, and to no others. Fleta,
likewife, another ancient lawyer, yet more fully, Ha-
bet etiam rex curiam fuam, & jufticiarios fuos tam mi-
lites quam clericos locum fuum tenentes in Anglia, co-
ram quibus & non alibi nifi coram femetipfo & concilio
fuo, vel auditoribus fpecialibus falfa judicia & errores
jufticiariorum evertantur & corrigantur, ibidem etiam
terminantur Brevia de Apellis & alia Brevia fuper actio-
nibus criminalibus etc. vid. Brady’s Animadverfions,
p- 27. — What connection or relation there may be
between the power, and jurifdiction of the members
of thefe ancient curiae of our kings, and the piivileges
of the peers of the realm, or houfe of lords, as ’tis
now called; I leave to be farther confidcred and exa-
mined by fuch as have more lifure.

2 See
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mer propofed, the latter commanded what
fhould be done 2.

6. "Tis unqueftionable therefore, that the
Wittena-Gemot was the fovereign legiflative
power of the whole kingdom. By its autho-
rity alone were the ancient cuftoms refor-
med, the old laws amended or repealed,
and new flatutes enaCted. Here likewife
was the dernier refort of juftice; to this fu-
preme court lay appeals from the determi-
nations of the county, if they were thought
.unjuft, and before this high aflembly were
fuch fuits regularly commenced, as refpeét-
od the independant landholders of different
fhires. No Tax might be levied upon any
member of the community without the pre-
vious approbation and confent of this great
council, by which authority, likewife, the
proportion of the affeflment, as well as the ‘
manner of the colletion was determined s

witnefs

2 Thus, when the payment of tythes to the clergy
was made general all over England, we are told that
there were prefent in the council, Fidelium infinita
multitudo, qui omnes regium chirographum laudave-
runt (who all approved or confented to the decree,
which had been previoufly drawn up by the king
and his wife-men, whilft all thofe who were diftin-
guifhed by titles, fuch as the governors of counties,
Bifhops, Abbots, Thanes, etc, fubfcribed their names

o ‘
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witnefs the four general, and indeed the on-
ly general taxes of thafe times, Churchets,
Tythes, Romefcot, and Danegilt, all of which
were moft undoubtedly impafed by the au-
thority of the general aflembly*. Was the
nation infulted by a foreign enemy? it was
the bufinefs of the Wittena-Gemot to confi-
der the provocation, and, if it thought pro-
per, to proclaim war with their injurious
neighbour; were the public quarrels fuffi-
ciently revenged, and proper reparation made
to the injured nation? the fame authority
that denounced war, eftablifhed peace like-
wife. Nor was the power of our ancient
parliaments confined to the civil admini-
firation only, but equally extended itfelf
likewife to all other matters, wherein the
public happinefs might be any waysconcerned.
But was the public happinefs any where more
interefted than in the eftablithment of the
| public

to it) Dignitates vero fua nomina fubfcripferunt. I
would obferve one thing, farther of our ancient law-
givers, that upon the making any new conftitutions,
the king, as well as all his fubje@s, immediately fware
to the obfervance of them.

1 See Prynne’s legal and hiflorical vindication of the
Jundamental liberties, rights, and laws of England, p.
65, ctc. as likewife the Tranflator’s notes upon Rapin,
vol. 1. Fol. p. 120,

3 The
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public religion? Our anceftors thought not;
and accordingly in thefe general affemblies
it was, that the idolatry of their forefathers
‘was firft abolithed, and Chriftianity received
and eftablithed in each kingdom of the Hep-
tarchy . Here frequently were the Bifhops
appointed, or at leaft approved, and, like the
Ealdormen and other great officers of the
nation, upon a notorious breach of duty
cenfured and even fometimes depofeds. In

thort,

* The inftance I have now before me of this is in Ed-.
win king of Northumberland, who is exprefly faid,
habito cum [apientibus confilio, to have renounced his
Paganifm, and embraced Chriftianity, together with a
great multitude of his fubjeCts. Bede, Huntingdon, etc.
but examples of this nature are too common to be par-
ticularly infifted upon.

3 Wafbington’s Obfervations on the ecclefiaftical jurif-
diction-of the kings of England, That Bithoprics and
other ecclefiaftical dignities were in the Saxon times
(commonly) confirmed in Parliament, we have the te-
ftimony of Ingulphus, abbot of Crowland, in William
the Conqueror’s time, who exprefly fays, A multis an-
#is retro-aclis nulla erat electio praelatorum mere libera et
canonica 5 [ed omnes dignitates tam Epifcoporum quam
Abbatum, Regis curia pro fua complacentia conferebat.”
The Regis curia of Ingulph in this place, ’tis moft pro-
bable, means the leffer Senate as juft now defcribed, which,
’tis eafy to fuppofe, would be ready enough to take
every opportunity of encroaching upon the privileges of
the Wittena-gemot. However as to the fact itfelf, that
Bithops, Abbots, etc. were frequently elected, ap-

proved, confirmed, and fometimes even depofcd by the
general
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fhort, the Wittena-Gemot was not only the °
great council of the nation in all the weigh-
tier “affairs of flate, but its beft guardand fe-
curity likewife againft all internal and do-
meftic grievances and oppreffions, one confi-
derable branch of its duty being, as the
Mirroir of Fuftices exprefles it, « to take
¢ care that the people had no wrong done
¢ them by the king himfelf, his queen or
“ their children: ” For to this great council

were

general affembly of the kingdom, is evident from a mul-
titude of other inftances ; to this purpofe is what we meet
within Rapin’s Hiftory, vol. 1. Fol. p. 107. King Edgar
being defirous of having Dunftan Archbifhop, called a
general council, [at Bradford in Wiltthire fays the Au-
thor of the life of Dunftan] where he reprefented Bri-
thelm, who had been newly ele@ed into that See, as
unqualified for fo great a poft ; whereupon he was or-
dered to return to his old diocefe, [Bath] and Dunftan
was chofen in his room.  Sec Spelman’s Councils, p. 386.
387. So Sim. Dunelm. Ann. g59. Beatus Dunftanus
— ex refpectu divino et fapientum confilio primae Me-
tropolis Anglorum Primas et Patriarcha inflituitur.
See many more inftances of this fort in Dr. Hody’s Hif-
tory of Convacations, p. 27. 79. 147. 195. 202. Nor
had the Wittena-gemot totally loft this power even af-
ter the Norman invafion.  See Preface to Petyr’s Rights
;f the Commons, p.45. Let me only obferve one thing
arther in this place, that if the general aflembly had fo
great a hand in the making of Bifhops, we cannot eafily
fuppofe that, originally, it had lefs power in the confti-
tuting the great fecular officers of the Nation, the Eal-
dormen or Governors of the counties, etc,

4 As
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were they likewife, as well as all the reft

of the nation in fome fort refponfible for
* their conduct 4,
66. Nor

4 As therd is the greateft refemblahce between the
old Ficlds of March in France, and an Anglo-Saxon
Wittena-gemot, the curious reader will excufe me, if I
farther illuftrate my fubje&, by giving him a defcription
of the bufiriefs of the former of th'eige' aflemblies in the
words of the judicious Count of Boulainvilliers: Mein.
Hiftoriques, p, 46. L’on faifoit dans ces afferhblées
toutes fortes de Réglemens pour la police publique, lef
quiels par le confentement general de la nation y acque-
roient force de loi; ’on y traitoit de toutes les affaires
de Detat, de la patx; 8¢ dela guerre, & I’on y faifoit les

des troupes; il eft’remarquadle a ce fujet,

qu’d Pégard de la paix, les rois etoient todjours lés
muaitres, mais que" poutla guérre il faloit le confente-
ment de la nation, & en particulier celui des troupés
qué Pon y vouloit employer: Maxime bien équitable
dans fon principe, puifque la guerre fé faffoit todjours
aux dépens de la vie & des biens du Peuple, &'qué, fi
elle produit ou du profit ou de la gloire, I'avantige en
eft todjours entier pour les. chefs du gouvernment — en+
fin ¢’ étoit dans ces affemblées que fe faifoient les promo-
tions anx dignitez’ & charges vacantes, les unesde la
pure autorité des rois, comme i tous les emplois de la
cour; les autres par éle&ion, foit des foldats, foit des
Provinces; car on peut affurer qu’a 1’égard des charges
militaires, elles étoient toljours deférés a I'dge & a I’e-
le&tion des foldats, 8qu’a I’¢gard des provinces, il y en
avoit plufieurs 3 qui les rois promettoient (1. permettoient)
de I’¢lire’ leur comptes, ou vicairés, fous la condition de
1a confirmation qu’ils étoient obligez de demander;
mais aufly, que les rois difpofoient de plufieurs autres ar<
bitrairement— There is another place, in his letters
concerning the ancient parliaments of France, where
this excellent author has again defcribed the buﬁnetf}'i ?f
‘ cle

|

P
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66. Nor can we, I think, make any, the
~ Jeaft, doubt, but that as in the feveral gene-
ral affemblies of the fhires their proper offi-

cers

thefe general aflemblies —which I fhall likewife beg, leave
to lay before the reader, as’tis more full than that we
have juft now quoted. I fhall give it him in the Englith
tranflation of thefe letters by Mr. Forman, Letter ii. p.

40. We fee then, that duringand after the reign of Char~ '

lemagne, the parliaments judged fovereignly the major
caufes, infraltions of faith, revalts, felonies, attempts
againft the Government, confpiracies, troubles in the
ftate : and that they judged them with regard to all ranks
and conditions, without' excepting the fovereign, no
not even the imperial dignity itfelf, according to the
fundamental principle that all Frenchmen were equal,
and to be tried by their peers, accidental dignities not
changing in the leaft the firft chara@er formed: of being
a Frenchman —We fee inthe fecond place, that thofe af-
femblies fettled and determined the interior government
of the Monarchy, whether in regard to impofts and du-
ties, their rate, repartition, nature, and manner of
raifing them ; whether in regard to the diftribution of
employments, givin‘%:omxifﬁom, and filling the courts
of judscature. I the third place, we fee that thofe af-
femblies or Parkiaments were admivted to-all the delibe-
rations of war, in order to fetthe the opetations, the
diftributions and marches of the troops; the execution
of martial law, and the obfervance of military- difci-
pline. Foarthly, we- fimd that the power of making
alliances, whether: treaties of mutual affiftance and
guaranty, was lefe to the Parliament; with that like-
‘wife of judging of the fufficiency of the fatisfaction
exigible from the people againft whom they had de-
clared war ; that is to fay, that the right of making
peace, and fettling the conditions of it [I hardly know
how this is to be reconciled with what- I have obferved
£rom our author in the preceding French quotation] was

likewife
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cers, fo likewife in this great affembly of
the whole ftate, its fupreme magiftrates, by
whatever title diftinguithed, were origiz
nally ele@ed and approved *. This was un-
queitionably the cafe of the old princes in
Germany, as likewife of the Hcrctoge or Ge-
neraliffimo of the public, who, ’tis agreed
on all hands, was no ftanding officer of the
commonwealth, but appointed only upon ex=
traordinary emergencies, and accountable for
what he did to the Wittena-Gemot. . In
England, ’tis true, a country not yet
throughly fubdued, and to which our An<
glo-Saxons had no other title than the fharp-
nefs of their {words, we foon find a very
confiderable alteration ‘made in their ancient

confti=

likewife granted to it. Fifthly, we fee that Charlemagne
would have the parliament, according to ancient cuf-
tom, fovereign judge of all the differences and difputes
that might happen between the Lords and thie Prelates,
or between the Church and the body of the Nobility,
following the primitive law. And fixthly, that he would
have thofe aflemblies the public tribunal, where every
injured fubje&, fuffering injuftice or oppreflion, might
find an effeCtual remedy againft violence. — Such were
the rights which Charlemagne gave up to the affems
blies of the nation, not as a new gratification, pro-
ceeding purely from his generofity, or the acknowledg*
ment which he thought himfelf obliged to make for fo
many fervices as he had received from them, but as the
reftitution of an inconteftible right, whteh had been

vio-
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cenftitution in this latter refpect. For. as
they were obliged to be in an almof} perpe-
tual ftate of war with the exafperated na-
tives, it was deemed more expedient for -
the public good to continue their Genes
ral for life, than by frequent changes and
new eleGions to make way ' for diftraction
and confufion to enter into their coun=
cils, and thereby to lay themfelves more o-
pen and expofed to the attacks of a watchful
and defperate erlemy. — However, the new
title of king, ‘which their general Hengitt, in
imitation of the neighbouring nations, began
to aflume to himfelf a few years after his ar-
rival into Britain 2, tho’ it might feem, per«
haps, to add fomewhat to his former power

over

violently ufurped by his predeceffors:

t See Mirroir of Fuftices, c. 1. 1. 2

* Hengift is not called King in the Saxon Annals till
the year 455. before that time both he and his brother are
only ftiled Heretogan, fee Annals 449: The leaders of
our Saxon anceftors (fays Mr. St. Amand, in his lE_}ﬂby’
on the legiflative power, p. 29.) were only ftiled Here-
toge, from the old Teutonic words; Here, which fig-
nifies public, and Toge, that fignifies General; as if we
thould now fay, the General of the Public : and indeed
that feems to have been the notion thefe German na-
" tipns [he might have added; and all other nations an-<
ciently] had of a king ; for we find the writers of thofe
ages dignifving the leaders of thefe invading nations,
even before their conquelts, with thisNtitlc; tho’ at the

fame
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aover the conquered people and his own flaves,
yet could it not poflibly give him any new
fuperiority over his own countrymen, his
friends and afociates in their common expe-
dition. King or Heretoge, by whatever acci-

dental name diftinguithed, they could look up-

on him in no other view, than in that where-

“in their own free confent had placed him,

they

fame time their dominions extended no farther than
their camps: and the Langobards retained fo much
of their old way of thinking, that after they had lived
in peace for fome time in that part of Italy, fince, from
them denominated Lombardy, they laid afide the
kingfhip, and lived under the adminiftration of thirty
dukes ; yet on the approach of war they created a ge-~
neral, whom the writers of thofe ages, according to
cuftom, call a king &c.”’—Tho’ we know at what time,
and upon what occafion, Hengift was firft called king

of Kent, viz. after the battle of Aylesford, fought about

five years after his entrance into England, yet how his
countrymen and fellow-foldiers came fo eafily to affent
to it, whether they did not firft propofe it themfelves,
or whether there were any contefts about it, we are
left entirely in the dark. Iam inclined to think, that the
motion came originally from the people themfelves, e-
fpecially as their General affumed it immediately upon
the lofs of a battle (at leaft after a battle, wherein he did
not get the viGtory) that they might be like the reft of
the neighbouring nations, imagining perhaps (for great
was their fuperflition) that there was fome peculiar inhe~

_rent vertue in the word itfelf. What is certain, this

was the very reafon, according to their own hiftorian
Paul Warnefrid, why the Lombards made themfelves

a king to reign over them. — Nolentes jam ultra Lan-
gobardi
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they could regard him in n6 other light than
as the general of an army of free-men: and
however great, thro’ the fluctuating circum-
ftances of the times, his prefent authority
might be, yet was he ftill accountable for
any tyrannous or unlawful ufe of his power
‘to thofe, who at firft conferred it upon
him 3,

67. His
gobardi effe fub ducibus, regem fibi ad caeterarum inftar

gentium ftatuerunt. — This was likewife the very café
of the Jews, who had hitherto been governed, as the

nations above-mentioned were, by their judges, [Duces -

or Heretoges] ¢¢ Neverthelefs the people refufed to obey
¢ the voice of Samuel ; and they faid, Nay, but theré

«¢ fhall be a king over us, that we alfo may be like all .

¢¢ the nations, and that our king may judge us, and
¢ go out before us, and fight our battles.” 1 SAM.
viii. 19. fee likewife y 5. Surely neither the -Lango-
bards, nor the Jews, nor any of the other nations,
who were fo defirous of conferring this title of King
upon their Generals, had any, the leaft, notion of con-
veying away their liberties and properties with it, of
indeed of conferring a grain more of power upon theig
firlt magiftrate, than what theit cuftoms had before
given him ; this would be to fuppofe them much mora
weak and foolifh than they appear to have been from
all the remains of their hiftory.

3 Give me leave once more to quote the honeft coung
Boulainvil. on this occafion. Memoires Hiftoriques; p. 15.
J’ai todjours été choqué de ce mécompte de nos hifto~
tiens, qui, fans en éxcepter aucun, ont manqué i cet
égard d’éxallitude & de fidelité dés le principe ; en effet,
Ceft d ce titre le plus abufif qui puifle étre imaginé,
qu’il faut rapporter ¥ idée commune, qui fait regarder la

. N a Gaule,
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67. His fon, ’tis true, fucceeded him in
what now firft began to be called his king-
dom, as did likewife the fons of the other
generals in the feveral refpective flates of the
Heptarchy. But this (confiftently with the
natural genius of our anceftors, and the form
of government they had to that moment lived
under) we muft fuppofe to have been, eithes
by the immediate eleGion, or at leaft with
the approbation of the Wittena-Gemot of
each kingdom. Gratitude towards the great,

merits of the deceafed father, the dread of

approaching confufion, the fon already, per-
haps, being mafter of the army, an and having
the whole power of the ftate in his hands,
and their enemies continually preffing them
~ on every fide ; thefe, or fuch-like prudential,
reafons might the more eafily induce them,

~ tho’ fomewhat contrary to their inclinations,

to acquiefce in the fon’s government, and pa-
tiently fubmit to an innovation, which they
knew not well how to re_medy, witheut
manifeft hazard to the public weal: more rea-
dy to execute, than politic te contrive, it

T

- feems

Gaule, & i préfent la France, comme le patrimoine de
Clovis & de fes fuccefleurs: on ne fe fouvient plus que,
danslongine, Clovis n’ étoit que le Géneral d’une ar-

mée
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feems to have been one of the common cha-
raleriftics of all thefe Northern conquerors,
ever to feize upon the firft remedy, which
offered to free themfelves from a prefent in-
convenience, without ever regafding the di-
ftant confequences of it.— Not but that we
find this common order of fucceffion, as

fome people love to term it, frequently broke . |

thro’, and interrupted in each of the feven
kingdomss and the Wittena-gemot, upon ex-
traordinary occafions, exerting their ancient
privilege of fetting afide their old, and ele&®-
ing new kings or generals. Inftances of this
fort are cqmmon enough throughout the
whole Heptarchy ; not in Northumberland
only, that kingdom of continual tumult and
confufion, but even in Weffex the moft or-
derly and regular, as well as the moft
powerful ftate of them all; where ’tis evi-
dent from what ftill remains of their hifto-
ry, that the authority of the general affembly
was fo great, as to depofe their queen Sex-
burga, and by an exprefs law to enac, that
no woman for the future fhould reign over’

them,

mée libre, qui I’avoit €l pour la canduire dans desen- -
treprifes dont la gloire & le profit devoient étre com~* |
: N 3 * Tho'
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them. We find likewife the fame fovereign
power difplaying itfelf in the depofition of
Sigebert another of their princes, and in the -
eletion of Adelard and Kenulph to the throne :
and even Eghert himfelf, in whofe per-
fon all the feven kingdoms were at laft
united, moft undoubtedly had no other
right or title to the kingdom he enjoyed,
> . thar,

* Tho’ the crown of England was undoubtedly elec~
tive after the union of the feven kingdoms, yet muft it
be owned at the fame time, that the kings were always
taken from the royal family. What therefore Mezeray
obferves concerning the old Kings of France of the firft
race, is equally applicable to our own Anglo-Saxon kings,
efpecially after the union — There feem to have been
three previjous qualifications required to entitle a man to
be eleCted, either King of France, or England in thofe
times. 1. Royal birth, (tho’ whether he was born in wed-'
lock, or not, feems not to have been fo much regarded.)
2, The laft will of the father or anteceffor. 3. The
confent of the ftates of the kingdom. — In proof of
what I have afferted in other parts of this fection, fee
Prynne's legal ard hiftorical Vindication, p. 54—57. Tyr-
rel’s introduétion to his hiftory, p. 40, fee likewife Ged-
des’s introdultion to his view of two Caftilian Cortes,
Mifeellan, vol, 1. p. 322, ¢¢ Thefe accounts, fays he,
¢ tho’ fhort and imperfe&t, yet are fufficient to fatisfy
¢ any perfon, of the ancient Spanifh Cortes having
¢ been the fame with the Englith parliament, and
¢ with the affembly of the ftates in France: the Nor-
¢ thern nations, which pulled down the Roman em-
#¢ pire, having all had the fame form of govenrment,

¢¢ which was a mixt monarchy, as well after as bcdf:r.e :
their.
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than what the free fuffrages of the general
affembly of Weflex gave him; and many
other examples of this nature might be pro-
duced, even after the union, was there any
neceffity of it ; when it feems to be agreed
on all hands, that the crown was in a fort
eleGive *. '

68. So that, tho’ each particular ftate of |
the .

< their crowns became hereditary; which the Gothic
<¢ Spanifh crown was not for fome hundreds of years
¢¢ after the Goths had fettled in Spain. Quando il regni>
(fays Birago fpeaking of the power of a Portuguefe
Cortes, in bis hiftory of the feparation of the kingdom of
Portugal from that of Caflile in Phil. 1V time p. 127.)
Quando il regno fi unifce nelle corti Pauttorita di eflo
¢ tremenda, potendo ogni ftato, anzi ogni intervenien- .
te, dire liberamente la fua ragione per nome del regno,
dependendo D'iflefla regia auttoritd dalle determinatione
delle corti.'— And agreeably hereto we have an arret of
the Cortes themfelves publifhed in the year 1640-41, in
which are thefe words, (Birago, p. 286.) E fupponendo
per cofa chiara i jure, ch’ al regno, & alli tré ftati d’ eflo
compete il giudicare & dichiarare la legijtima fucceffio~
ne del medefimo regno, ogna volta che nafce qualche
difficoltd & dubbio tra i pretendenti per difetto di di-
fcendenza dell’ ultimo Re pofleflore, & anco per effi-
merfi, quando occorra, dallafogettione & dominio delli
Re, che per occafione di loro mal governo fi rendono in-
capaci di regnare. Ritenendo quefto potere il regno fin
dal tempo, che li popoli lo transferirono al prime Ré, che
i governaffe. — See likewife the twelfth cannon of the
Synod or council of Northumberland held in the time
of Offa; and the aéls of the council of Calcuith.

N 4 ' See
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the Heptarchy before the union, and the
whole kingdom after it, might be, and fre-
quently was ftiled an Inberitance by the la~
tin writers of our earlieft hiftory, yet was it
an [nberitance, nat of abfolute right de-
fcending to the eldeft fon or the next fuccef-
for, but, as Alfred the great very juftly as
well as properly exprefles it, whom we muft
fuppofe to underftand the Anglo-Saxon con-

ftitution, at leaft, as well as any modern, it was .

an snberstance which he owed to the grace of
God, to the kindnefs and compafiian of his
' great

v See the Toffament of Alfred in the appendix to Spel-
man’s life of that prince; the words I particularly allude
to, are, in the original, Haereditas guam Deus ac principes
éum [eniorsbus populi bemigne ac mifericorditer dederunt,
The beginning of the will runs thus: Ego Aelfredus
divino munere, labore ac ftudio Athelredi archiepifcopi,
necnon totius Weft-Saxoniae nobilitatis confenfu pariter
& affenfu, occidentalium Saxonum rex, etc. That Alfred
had no hereditary-title to the throne, muft be allowed on
all hands, as there were many fons of his elder brothers
alive atthe time of his acceffion — and yet we fee he calls
the kingdom an Inberttance. Sim. Dunelm. therefore An.
871.fpeaking of this great prince’s coming to the throne,
fays, fubftrato ab hoc faeculo'rege praedi€to [Ethelredo
fcil.] mox Elfredus a ducibus et praefulibus totius gentis
eligitur, et non folum ab ipfis, verum etiam ab omni po-
pulo adoratur — ut eis praeeflet, that is, he was elected
by the fenate, and afterwards approved and confirmed
by the Wittena-gemot, or general affembly of the
whole people. Almoft in the fame terms king John, in
the Anglo-Norman times, tells us in one of his char-

' ters,

™
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great men, and to the confent and affent of the
elders of the people '.—Tho’ therefore, inan-
fwer to what has been here advanced,, it has
been, and may be again pretended, that fome
of thefe Anglo-Saxon princes difpofed of their
Kingdoms by their laft will and teftament, and
that from this fact alone there is fufficient evi-
dence to conclude, that they were looked upon
as lords and abfolute mafters of it, yet amJ of
opinion that this argument, however plaufible
an appearance it may feem to carry with it,
will not bear the great weight, which has

been

ters, that he pofleffed the crown Fure baereditario, medi-
ante tam cleri quam populi unanimi confenfu. It is there-
fore very well obferved by Tyrrel, (Intred. p. 53.) that
it is a manifeft error in fome of our modern writers of
the fucceffion, who will needs underftand thefe words,
 Jus bereditarium, to have been ufed in the fame fenfe
in thofe, as they have been taken in later ages, fince
the crown.came to be claimed by a lineal defcent of
- blood. But indeed Eadmerus’s fenfe of thefe words
is moft agreeable to the civil law, wherein he is called
Haeres ex affe, who comes in as heir by teftament to
the whole inheritance, tho no way related to the tefta-
tor: for that law defcribes an heir thus, Haeredis figni-
ficatione, omnes fignificari éuugﬁére: etfi verbis non
exprefli: and therefore our Bracton derives the word
Haeres, ab haereditamento ; for, fays he, Inberitance is a
Jucceffion to all the right, which the predeceflor (he
does not fay anceftor) enjoyed: from whence you may
obferve, that, in Bralton’s time, this word Haeres was
not even by our law limited only to an heir by blood
or defcent.

* So
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been laid upon it. When indeed the king
had behaved himfelf well in the execution
of his important office, and had thereby
engaged the love and veneration of his
fubjets, in fuch a cafe, his good fubje@s
in return would be always ready and willing
enough to pay all due deference and re-
gard, to what they looked upon as the laft
and dying requefts of their great benefac-
tor. But thus much, I think, I may ven-
ture fafely to affirm, as fufficiently attefted
by our ancient hiftory, that fuch laft will
was never regarded as valid, or of any
binding authority to the kingdom, unlefs it
had been farther confirmed and corrobora-
ted by the fantion of the Wittena-gemot :
and accordingly we are exprefsly told by

" King Alfred himfelf, that both he, as well

as his father before him, had read their laft
tefta-

* So likewife in France, even Charlemagne himfelf,
the greateft of all their princes, moft clearly acknowledged
the fovereign right of parliaments with regard to the dif-
pofal of the crown, in that he would not venture to de-
clare his fon Lewis his heir, or to affociate him as his
partner in the kingdom, without the concurrence or ap-
probation of his parliament. On ac¢count of this tranf-
adtion the judicious author I have fo often quoted on
thefe occafions, in his third letter (p. 73. of the tranfla~
tion) breaks out into thefe exclamations: ¢¢ Behold ano-

ther
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teftaments to a general affembly of their
people, knowing well enough, that how-
ever they might difpofe ‘of the kingdom,
their wills could never be duly executed,
without the general affent and confent firft
obtained 2. '

69. I am not ignorant, that it has been
frequently afferted by thofe, whofe flavith
principles force thetn to catch hold of every,
the leaft, appearance of an argument in
fupport of a caufe, which they have too
haftily engaged in, that there could not be
any free-men, properly fo called, amongft our
old Anglo-Saxons; in as much as they all
held their eftates of, and from the King alone,”
the fountain of liberty and property as well
as of honour, who originally parcelled out
and divided the conquered land amongft his

followers in what portions, and upon what con-’
‘ ditions

ther parliament, which, as to right, was acknowledged
arbiter of the crown even by Charlemagne himfelf! It is
certain neverthelefs, that the right of Lewis was not with-
out its difficulties, becaufe there was a fon of his elder.
brother living, a prince of great hopes, who was then in
pofleffion of Italy, in which throne he had fucceeded his
father; and, I believe, I may advance, that nothing lefs
than the unanimous confent of a general parliament
could ftrip him of the right of elderfhip.”

¥ See
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ditions he himfelf thought fit. — But this
objection, give me leave to fay, proceeds en-
tirely upon wrong principles, and has no o-
ther foundation for its fupport, than a partial
knowledge, or utter ignorance rather, of our
hiftory and the ancient conttitution of our go-
“vernment. It was, indeed, one confiderable

part of the General or King’s office, to divide

the fpoil taken in war amongft thofe foldiers,
who had bravely ventured their lives for it,
but let us remember at the fame time, that
this divifion was always to be made with the
advice and affiftance of the other officers, and
the heads of thoufands and of hundreds ; that
the fupreme commander was not left at his
liberty to proceed in this matter as he himfelf
pleafed, but that the inviolable cuftoms of his
country obliged him to pay a proper regard to
cach man’s claim from his neceffities, from
merit and from family; inftances of this fort
are very numerous, throughout all the hiftories
of thefe Northern invaders: the mighty con-

queror of Gaul, even Clovis himfelf, could not -

fo much asdifpofe of a filver cup, which had
not

* See frequent inftances of this produced in Spelman’s
Remains. Boulainvill. Mem. Hiftoriques, p. 24. Si le
Frangois [fo if the Anglo-Saxon] étoit effenticllement
un homme libre, maitre de fa perfonne, & de fes bi-

: ens
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not fallen within his fhare of the booty, by his
own authority, without the confent of every
foldiet in his army.. ’
7o, If the King ‘therefore had the chief’
hand in apportioning the conquered land,
as the great power he was ‘accidentally in
pofieflion of makes it not improbable that he
had, it was not as this land was his own
eftate or property, for moft unqueftionably
it was not, but as vefted in and belonging
to the public in general, of which he at that
time happened to be the head. The meaneft
native Anglo-Saxon freeman, who hazarded
his all' with Hengift in his expedition into
~ Britain, had as good and juft a right to his
proportion of what he had helped to con-
quer, as Hengift himfelf had; and whatever
might be the portion affigned him upon a di-
vifion, whether greater or lefler, he enjoyed
as abfolutely free from all fervile incumbrance
whatever, as the General bimfelf, and had a
wer moreover of doing with it what he
pleafed, as is evident from many of our old An-
glo-Saxon charters flill extant’.— But, as this is
, a point
ens — le partage des terres ne devoit pas détruire cette
liberté, puifque au contraire il en rchaufloit P'eclat, en

foumettant un certain nombre d’hommes [mcaning the
conquered Gauls] & chaque particulier Frangois.
*En
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a point of the utmoft confequence, let us ex-
amine it more particularly; from whencs
then, from what fountain could thefe old
Anglo-Saxon Heretoges derive an autho-
rity to impofe new conditions upon thofe,
who had voluntarily put themfelves un-
der their condu&, and but the moment be-
fore were, to all intents and purpofes, their
equals? canwe imagine that thefe rough and
free-born conquerors, when they appointed
them a General to lead the public armies, at
the fame time blindly refigned their liberties
and properties to his arbitrary difpofal? or
would our brave anceftors choofe to leave their

“native country, where ’tis agreed on all hands

they enjoyed their political freedom in perfe-
tion, that after they had undergone all the dan-
gersand fatigues of a longand bloody war, they
thould immediately tamely fubmit to become

“hewers

* En effet (fays Boulainvill. Mem. Hifforiques, p. 16.)
pourroit on croire que le Francois, [or she Anglos
Saxon] né libre, & fouverainement jaloux de cette
qualité, n’auroit employé fon fang & fes travaux pour
faire un conquéte, qu’afin de fe donner un maitre au
lieu d’un roi, & n’auroit penfé a faire des efclaves que
pour le devepir lui-méme. So again, much to the
fame purpofe, p. 179. Dans le premier état [upon the

- conqueft of Gaul, under the firft race of their kings}
J’ai fait voir qu’une nation entiere, qui s’eft déterminéa’

a changer
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hewers of wood and drawers of water to their
countrymen, to thofe very perfons whom
their own hands had raifed, and who had
neither army to fupport their pretenfions, but
what confifted of thofe very people, whom
they are fuppofed to attempt to enflave, nor re-
venue fufficient to maintain themfelves, much
lefs a body of mercenaries, but what the free
confent of their fubje@ts had allotted them?
the very fuppofition, upon a little reflection,
will be found as utterly fubverfive of com-
mon fenfe and reafon, as ’tis entirely contra-
diGtory to all ancient hiftory, For as to all
that tedious and irkfome train of feudal
fervices, as they were afterwards called,
which are fo much infifted upon in the pre-
fent queftion, thefe, as has been fully thewn
above, were abfolutely unknown in thofe
carly times we are now treating of 2,

‘ 71 ({4 A
a changer le pais de fa naiffance, & 31 faire une con-
quéte au rifque de fe perdre elle-m¢me, n’a jamais pl
confiderer I'etabliffement perfonnel d¢ fon Roi, comme
fon objet principal ; il eft vrai néanmoins, que lefucces
d’une telle entreprife n’a pi lui devenir favourable, fang
que le Roi en ait le profit principal, outre la gloire de la
conduite; mais que la nation ait renoncé, ou méme
qu’elle pit renoncer i fon droit fur les terres qu’elle s’eft
acquife, & qu’elle 3 partagées, dans la feule idée de don-

ner 2 ce Roi, ou a fes fuccefieurs, un pouvoir illimité,
’ dont
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71. ¢ A Conqueror, even in a lawful
“ war,” as an exccllent author has very
juftly obferved’, < gets no power by
«conqueft ovér thofe that conquered with
« him. They that fought on his fide can-
<< not fuffer by the conqueft, but muft at
¢ leaft be as much freemen as they were be-
¢ fore. —. And moft commonly they ferve
¢« upon terms, and on condition tor fhare
«¢ with their leader, and enjoy a part of the
« f{poil, and other advantages that attend the
¢ conquering {word; or at leaft, to have a
« part of the fubdued country beftowed up-
- ¢ onthem. And the conquering people are
«¢ not, I hope, to become flaves by conqueft,
¢ and wear their laurels only.to fhow they
¢ are facrifices to their leaders triumph.”
Let us not miftake therefore, ’tis -even
impofible to fuppofe that the old Anglo-Sax-
ons, upon their conqueft of Britain, fhould
poﬂ"cfs their eftates, fubject to fuch arbitrary

terms or conditions, as their Generals or -
Kings might think fit to impofe upon them;

but, to make ufe of a very proper and in-
tclhgcnt diftintion upon this occafion, they
- held

dont il ne lui reviendroit d’autre advanuge que la gloire
d’obéir, c’eft non feulement ce qui n’a pas été fait,
fnais qu'il €toit impoffible de faire, ou d’imaginer &c.

2 Mr.

o —a——
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held them of the kingdom, in the fame manner
as the German princes, to this day, hold theirs
not of the Emperor, but of the Empire. The
only fervice or incumbrance to.which their
lands were at this time liable, if indeed what
was abfolutely neceffary to the public fafety
can properly be ftiled an incumbrance, was the
trinodis neceffitas, as it was termed by the later
writers of their hiftory, or the neceffity of at«
tending perfonallyin all wars wherein the good
of the whole community was concerned, and
of contributing towards building, repairing and

defending the public bridges and caftles, as of« L PN

ten as occafion required. But if this muft be
looked upon as a mark of the Anglo-Saxon vaf- -
falagc or fervitude, letit be allowed at the fame
time to be fuch an one, as was common to all
the land in the kingdom in general. Neither
the crown-lands, nor even thofe of the church
were exempted from thefe neceffary fervices;
they were due to the public for that prote&tion
which each perfon was fuppofed to receive
from it; they were due to their common con<
venience, fafety, and defenfe, and not to the
king as fuch 2,
=2, Nor-
* Mr. Locke in bis Effay upon Government.
* In old charters the trinodis nece fI itas is fometimies

fpoken of under the general terms of being omnibus hos
 minibus
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772. Nor ought this diftinction, which hag
been juft now taken notice of, between the
kingdom and the king to be looked upon and
treated as a mere modern invention, made
ufe of only to ferve a favourite hypothefis *:
For we find it moft clearly pointed out to us -
in the ancient Anglo-Saxon laws themfelves
ftill extant; where we may obferve, not to
mention many other inftances of the fame
kind, a manifeft difference made between
treafon againft the king, and treafon againft
the kingdom, the latter in England, as well
as heretofore in Germany, being always pu-
nithed with death and a forfeiture of the
whole

minibus communis; the Saxons therefore did not call
thefe neceflary duties fervices, or look upon them as
regardii;g the perfon of the owner; but they called
them Landirecta, rights that charged the very land
itfelf, whoever poflefled it, churchman or layman.
And thefe duties were ordinarily excepted in every
charter, not for that they fhould be ‘otherwife extin-
guithed, but per fuperabundantem cautelam, left the gene-
ral words preceding fhould be miftaken to involve them,
and to releafe that which the king could not releafe.
For tho’ Ethelbald, in his charter to the monks of Croy-
land, did give the fite of that monaftery, with the ap-
pendacies etc. libera et foluta ab omni onmere [eculari
in perpetuam eleemofynam, yet in his charter of pri-
vileges granted to all the churches and monafteries of
his kingdom, fpeaking of the repairing caftles and
bridges etc. he confefleth and fayeth, that nulli unquam

relaxari
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whole eftate to the community, the former
only with the large pecuniary mul&. * Nay,
whoever in thofe early ages of freedom, in-
dependance and mutual equality, dared even
'to lay in wait for and to kill the king, was un~
der very little apprehenfion of fuffering death
for his boldnefs, if fo be he was able to
pay his Weregild, or that valuation in money
or cattle, which the laws had put upon every

man’s life, from the higheft to the loweft 2,

The King's head, as low downas Athelftan’s
time, was eftimated at 7,200 fhillings, 48 of
which go to the pound weight of filver 3,
But farther, the very oath of fidelity which

our

relaxari poffunt. Spelman’s Remains, p. 22.

* In France this diftinétion is as ancient as any char.
ters which are extant — where the kings, in their laws
and ordonnances directed to their fubje@s, always ad-
drefs them in this manner, Regni fidelibus — c’eft 2
dire (as Boulainvill, obferves, M. H. p. 16 et 17.) Fi-
delles i ’état, & au gouvernment Frangois: ou ils
n’appliquent pas la fidelité des Leudes [that is, of their
countrymen, of the men of the fame fociety and free
like themfelves) 2 leur perfon, mais a I’état. fo likewife
in the explication of the famous fulia lex, which we
meet with in the Inftitutes, the fame diftinction is taken
notice of : Lex Julia majeftatis, quae in eos, qui contra
Imperatorem vel Rempublicam aliquid moliti funt, fuum
vigorem extendit. :

2 See LL. Alfredi 4. tit. De proditione Domini.

3 Sce Fleetwood's Chrenicon preciofum, p. 28.

2 4 See
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our Anglo-Saxons took to their princes, was
manifeftly fubfervient to that prior and fu-
perior fervice and duty, which they were all
fuppofed to owe to the kingdom or com-
munity. The words of it in Englith, as
they are ftill preferved in the common copy of
"Edward the Confeflor’s laws, run thus,
< all the people in their Folc-mote (hall con-
¢ federate themfelves as {worn brethren, to
¢ defend the kingdom againft ftrangers and
‘¢ enemies, together with their lord the King ;
* and to preferve his lands and honours toge-

« ther with him with all faithfulnefs +.”
73. What then, may it here be pertinently
afked,

4 See thefe laws in Dr. Wilking’s colle&ion, — I.am
not much concerned about the genuinenefs of thefe
Laws of Edward the Confeflor. For tho’ there be

good reafon to conclude that the tranflator of them

lived fome years after the time of this prince, and
tho’ it muft be allowed that he hus inferted fome things,
which could not have been enacted by the Anglo-Saxon
princes, yet can there be no doubt made but he followed
the original exact enough in the main, and efpecially
in this oath ; which he could never have invented under
a Norman Prmce, had he not had a copy of it before
him. As the Norman Barons, like the Englith, were
ever calling for Edward’s laws, there is no  doubt but
there muft have been fo many tranfcripts of them extant
in thofe days ; that it would have been impofiible for any
- man to forge entirely new ones, had there been a temp-

tation.
! To this purpofe Adam Bremenfis, as I find him quo-
ted

-
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afked, were the King’s peculiar prerogatives,
and wherein did his power chiefly confift?
It is very difficult, or rather altogether im-
poffible, at this great diftance of time, ef
pecially as there are fo few authentic monu-
ments of thofe ages remaining, to be very
accurate and precife as to this point. We
may, however, venture to affert in general
terms, that he was commander in chief of
the troops of the whole nation in time of
war, upon which occafion therefore, ’tis
not to be queftioned, his authority and power
“was very great*. It was part of his high of-
fice likewile, to divide the fpoils, and to por-
_ tion

ted by Muratori, obferves concerning the ancient Swedes,
Reges habent ex genere antiquos. Quorum tamen vis
pendet in populi fententia. Quod in commune lauda-
verint omnes, illum confirmare oportet: nifi ejus de-
cretum potius videatur, quod aliquando fequuntur in-
viti. Itaque domi pares effe gaudent ; in praelium eun-
tes omnem praebent obedientiam regi, vel ei, qui duc-
tor ceteris a rege praeficitur. — Our Anglo-Saxons like-
wife feem to have had juft fuch a duor, or deputy ge-
neraliffimo of the King’s appointment, as thisauthor here
alludes to ; they called him, in their own language, Cy-
nings-hold, and he is ftiled by Alfred in his tefta-
ment, Princeps meae militiae. Clwver. Germ. antiq.
p- 318. Principes Germanorum, five reges, folo no-
mine tantum reges fuere: re autem ipfa Jpxs eorum
nihil aliud fuit, quam s¢alnyla dia Bieg, five sealmyia didine,

ut tradit de Lacedaemoniorum regibus Ariffoteles, Pol. -
L iii. c.13.
‘O3 3 The
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tion out the conquered lands amongft his ar-
my, not indeed according to his own arbitrary
will and fancy, but, as we have already feen,
agreeably to the firiGeft rules of juftice, and the
ancient cuftoms of his country. In recom-
pence for his fuperior cares and trouble under-
gone in the public fervice, he was rewarded
with a larger fhare of their new acquifition,
and his whole army was fworn to defend his
perfon againft the attacks of the common e-
nemy. As the great pilot of the community,
his chief bufinefs confifted in conveying the
commonwealth fafely thro’ the midft of
florms and tempefts ; -for in thofe calmer and
more quiet feafons of peace and ferenity, it
does not appear that there was a much
greater power lodged in him, than in the com-
- mon governors of the counties. He moreover
convened the Wittena-gemot upon all extra-
' | | ordinary

2 The office of an Englith King is thus defcribed in
%e;eral forms in the laws which go under the name of
ward the confeflor; (p. 200 Ed. Wilkins) Rex, qui
eft vicarius fummi regis, ad haec eft conftitutus, ut reg-
num terrenum et populum domini, et fuper omnia
fanétam vemeretur ecclefiam ejus, et regat, et ab inju-
riofis defendat, et maleficos ab ea evellat et deftruit,
et penitus difperdat. Quod nifi fecerit, nec nomen regis
in eo conftabit, verum, teftante Papa Iohanne, nomen
regis perdit. — Tho’ monarchical government was
. unque-



GOVERNMENT /7 ENGLAND, 21§
ordinary occafions; for ufually it met of it-
felf, at certain fixed periods of time; he
prefided likewife in this great affembly, and
propofed perhaps, (what had already been
agreed upon between him and his domeftic
council) the fubject of their future debate,
he maintained order and decency amongft
them, gathered the votes, pronounced the
public determination, and was afterwards
entrufted with the due execution of it.
He had the honour likewife of fetting his
name firfk to all alts of ftate, and enjoyed,
perhaps, fome few other prerogatives befides
thefe, but we may fafely enough conclude,
that they could not have been very confiderable
in this firft period of our conftitution, - and
therefore ’tis hardly worth our pains to en~
deavour to be more accurate in defcribing
them 2.

4. Phe

unqueftionably the moft ancient of any, yet was the -
power of the prince very fmall in thofe early ages,
in comparifon with what it is at prefent; I' think it,
would not be very difficult to trace its encreafe' and
progrefs with the courfe of the vices, as well as of* the
knowledge of mankind. The wickednels and diforders.
of the fubject neceffarily threw more power into the
hands of the governor. For government was invented”
sot as a check or reftraint upon the liberty, but up-’
oh the licentioufnefs or vicioufnes of mankind — but

04 _ this
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74. The King’s prerogatives, I fay, could
not ‘be very great during the Anglo-Saxon
ages of our government, inafmuch as we
are certain, * that he had no fovereign
¢ power at all to make; alter, [fufpend] or

« repeal

this fpeculation would carry me too far in this place.
One method, however, of evincing, that I have not too
much curtailed the power of our ancient Kings, is not
only to compare it carefully with our own hiftory, but
likewife with the kingly power, as formerly exercifed, in
almoft all other nations of the ancient world.—We fhall
find nearly the fame limitations, every where taking place
over all the kingdoms of, at leaft, the Northern, Weft-
ern and Southern parts of the world. Hear what Gro-
#ius has, very {uﬁly, obferved of the Lacedemonian king-
dom, and fee how exadly it correfponds with this of the
Anglo-Saxons, as well as'well as with that of his own
country ; Quod fi et externum exemplum quaeritur,
nufquam_ fimilius quam in Laconum republica invenio ;

uae et Platonis, Polybii, et fapientum multorum, ip-
s quoque Apollinis, ut creditur, teftimonio prae ce-
teris laudata er{) In hac enim, reges quidem fuccede-
bant alter alteri fanguinis ordine, ita ut pro pueris re-
gibus tutores, quos Frodicos vocabant, fiduciario impe-
rio fungerentur, Sed Reges ad imperium non ad-
mittebantur nifi prius ex patriis legibus fe imperaty-
ros juraffent. Eratque regibus poteftas in fingulos ;
in reges Ephoris et fenatul.  Grstius de Rep. Batav.
Antig. p. 82.  Nor muft I omit what the famous Bj-
fhop of Meaux has obferved of the ancient kingly
flate of Rome, in the book he wrote for the inftruction

“of the Dauphin, Au réfte, quoique Rome fiit née fous

un gouvernment royal, elle avoit méme fous fes rois une

Liberté qui ne convient guéres i une monarchie réglée.
" gue r o
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* repeal laws, impofe taxes, or alien his
«¢ crown lands.but only by common confent
¢ in general parliamentary councils, much
« lefs to imprifon, condemn, exile, outlaw
‘¢ any man’s perfon, or to deprive him of his
{3 life.

Car outre que les rois étoient éle&lifs, et que I’élection
s’en faifoit par tout le peuple, c’étoit encore au peuple
aflemblé 3 confirmer les lois, & i réfoudre la paix, on
. la guerre. — Ainfy les rois n’avoient proprement que le
commandement des armées, & 'autorité de convoquer
les affemblées legitimes, d’y propofer lesaffairs, de main-
tenir les loix, & d’exécuter les decrets publics. So
Machiavel in bis difcourfes upon Livy 1. 1. c. 9. Et
chi confidera bene I'autorita che Romulo fi riferbo, ve-
dra non fe ne effere riferbata alcuna altra che comanda-
re alli eferciti quando fi era deliberata la guerra, & di
ragunare il fenato. — Our author indeed brings this an
inftance of the political modefty of the founder of the
Roman ftate, but I rather At_hinl it owing to the mo-
dels, which all the neighbouring ftates yielded him. He
could not think of afluming greater power than other
princes enjoyed, nor would his voluntary aflociates or
fubjecs have fuffered fuch an infolent attempt in their
new monarch. For that Romulus was in his own nature
ambitious enough, is evident, notwithftanding all that the
Florentine fays in his defence, both from the murther of
his brother and of his Sabine partner Tatius. See, more-
over, the Leges Imperii mentioned by Grotius in his trea-
tife of the antiquity of the Batavian government, p. 71.
“For it cannot be doubted but that the fame reftraints, or
very nearly like them, were impofed upon all other, the

kings defcended from our German nations, as were upon
the old counts of Holland : the mere name of King ma-

king but very little difference in thefe matters.

! Sce
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«¢ life, lands, goods, franchifes, againft law,
¢ and without any legal trial ».” He could
neither enhance nor debafe the coin of the
land without the confent of the Wittena-ge- -
‘mot, and as to the power of pardoning offen-
ders againft the laws of his country, I cannot
recolle& any one inftance of it: nor, indeed,
could our Kings at this time even think of
exercifing this power, as the muléts impofed
for murder and otlier offences were, a certain -
portion of them at leaft, appropriated to
the injured perfon, or his relations. The
moft confiderable branch of the royal office
was appointing the great officers of the king-
dom and church, the governors of counties 2,
the Arch-bithops, Bifhops, and Abbots ; but
how far the Wittena-gemot, or his own do-
meftic council,. ordinarily fhared. this power
with

t See Prynne's legal and biftorical Vindieation etc. p.
49. etc. Where he has attempted to make out each of
thefe particulars from our ancient hiftory, and I think
with fuccefs.. See likewife Tyrrel’s Introduéiion, etc.

. * See Saxen Annals, 693.

3 Tyrrels Introduction, p. 6g. Nor can I here omit,
that the Englith Saxon Kings wanted one great prero-
gative which ours exercife at this day, viz. the power
of granting away the Demefnes of the crown, even to
pious-ufes, without the confent of the great council of
their kingdoms: and. of this we find a remarkable in--
ftance in Sir Henry Spelman’s firft vol. of counlclils,

: where
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with him, has been before obferved. As to
his revenues, thefe, like the revenues of
the other great men, confifted chiefly of the
produce of his own eftate, of that fhare of
the conquered land, which at the firft divi-
fion fell to him, amongft the reft of this
brethren, as a private member of the com-
munity :- But befides this, towards the better
fupport of that high dignity which his coun-
try had conferred upon him, a certain propor-
tion of the public fines, impofed in thofe days
for almoft all crimes which could be commit-
ted, was allotted to his ufe: add to all this
thofe rents, which were annually paid him
by the tenants of the crown-lands, con-
fiting altogether in hay, corn and other
provifion for the ufe of his houfhold 3, e
Thefe feem to have been the great branches

of

where Baldred king of Kent had given the Mannor of
Mallings to Chrift-Church in Canterbury ; but becaufe
the chief men of his kingdom had not confented to it,-
it was revoked ; until King Egbert afterwards, by con-
fent of his Wittena-gemot, madea new grant thereof—
‘Prynne, asabove p.51. will furnifh us with other inftances
of this fort. — It was upon the ftrength of this evidence,
that in the account of the King’s revenue, Ihave given
him an eftate of private inheritance diftin& from the
lands annexed to the crown, that is, from thofe lands
which ufually went with the generalfhip or kingdom it-
felf : otherwife, the king would in fome refpe@s be worfe

off
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of the King’s revenue, the only means he
had of fupporting the dignity of his character ;
for as to the payment of the army he com-
manded, this did not at all belong to him;
every man then ferved his country without
hire, or the expe&tation of any other reward,
than his juft {hare of the booty which might
be acquired. If therefore it be an undoubted
maxim that power refults from, and always
follows property, we have the moft convinc-
ing argument before us, that the power of
our old Anglo-Saxon Kings could not pofii-

bly

off than the reft ofthe people ; for they certainly might alt-
enate their eftates as they pleafed; whereas, on fuppofition
that the King had only the crown-lands, as we now call
them, he could not. Befides, when Hengft firft divided
Kent upon the ceflion of Vortigern, he could not then
have any very great expe@ation of devolving his power to
his fon; there is no queftion therefore, but he had a cer-
tain portion of land fet apart for himfelf and family ; tho’
the tumults which followed gave him an opportunity of
fettling the kingdom itfelf upon his defcendants. *Tis
probable therefore that, in all their fubfequent conquefts
upon the poor Britains, there were two parts fet afide for
their fupreme-officer, one as he was King, another as
he was a member of the community, and like the reft
of his brethren, had a family and pofterity to 'provide
for.— As to the power of giving or conferring titles
upon the members of the ftate, thislikewife was un-
known in the early ages of the Saxon empire. Ealdor-
man feems to have been the firft, and indeed the com-

mon title of all officers whatever, both high and low.
A title
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bly have been very great, as their income
was fo inconfiderable.

75. With fo much fkill and wifdéim was
the good government and happinefs of each
particular kingdom of the Heptarchy provi-
ded for by our brave anceftors; with fo jufta
temperature was the power of the prince bal-
lanced by the conftitutional rights, the fun.
damental privileges of the fubject. But this
was not all; their polity was ftill more ex-
tenfive, and their care for their common weal
more univerfal. For as the whole Anglo-

' Saxon

Atitle very agreeable,and accordingly firft affumed from
that age and experience,which alone could recommend to
places of truft and command in thofe days. See Speim.
Glf. ALpErMANNUs. To divide the title from the
office was an invention of later times, to create depen-
dancies, and feems to have been firft practifed about the
latter end of the Anglo-Saxon period. For we have
reafon to think, that about that time there were fome
merely titular Thanes, as well as Ealdormen.—As to
the term Lord this came in with the Danes and was
common at firft to every mafter of a family, to every one
who gave bread and other provifions to his fervants
and dependants, for that is the true import of the word.
— There are inftances indeed of the making of knights
in the Anglo-Saxon times, but this was not the particu~
Jar privilege or office of the King, but of the clergy.
Even as low down as the Norman times, we read of
William Rufus being made a knight by the- archithop
according to the ancient cuftom. See Hedy's Hiffory of
Convocations. p. 162. via
¥ Vaud.
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Saxon nation, however difperfed up and
down thro’ different ftates, were all coun-
trymen and brethren, all embarked in the
fame common caufe, the conqueft of Bri-
tain, and confequently all equally concerned
to withftand the common enemy, and to fup-
port each other in their new acquifitions:
hence they conceived it neceffary, accord-
ing to that primitive plan of government
handed down to them from their forefathers,
to eftablith a conftant and mutual correfpon-
dence, to affift and a& in concert with each
other, upon every great and prefling occafion,
upon all fuch occafions as might any ways
concern the good of the whole nation in ge-
neral. — To this end therefore, as the par-
ticular members of each kingdom were
wont to meet together in their Wittena-ge-
mots, to confult and provide for the welfare
of their refpecive ftates: {o, ‘in like manner,
does our ancient hiftory furnith us with nu-
"merous inftances of a ftill larger and fu-
perior aflembly, a Pananglicum as we may
call it, or general affembly of all the feven

kingdoms .

1 Vid, Seldeni analed?. Anglo-Britan. p. 918. Ed.
Wilkins. Confpicuum in ifto feptenario plerumque
fuit unitatis dominium.—Quorum unusquifque, preroga-

tivae -

|
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kingdoms meeting together, and advifing with
each other upon all great and extraordinary
emergences. In this grand aflembly, there-
fore, wherein the whole nation was united
into one fociety, and rendered as it were one
ftate and one uniform body, the common and
general concernments of the whole Anglo-Sa-
xon people were debated and tranfated; all
matters of variance between particular ftates
determined and reconciled, and fuch laws
enaced, as might be obligatory to the whole
union or confederacy ; here likewife was war
proclaimed, or peace made with the common
enemy, each particular kindom’s quota or
contribution of men and money, towards
promoting any public expedition, fettled; here
_ likewife, according to ancient cuftom was the
monarch, as he is ufually called, or com-
mander in chief of all the united armies of his
country ele@ed; for that fuch a fupreme offi-
cer there now was in England, as well as for-
merly there had been in Germany, almoft
every page of our old hiftory evinces’.

76, Now as to the conftituent members of
this

tivae quafi nota, titulo regis gentis Anglorum infignieba-
tur. I fhall here prefent the reader with a feries of

thefe Anglo-Saxon monarchs, accerding to the timc;-r
! O
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this general council of the whole Anglo-Saxon
nation, there is very little room to queftion,
- but that they were, in the main, the fame with
thofe who compoféd the Wittena-gemots of
each particular kingdom of the Heptarchy,
~ tho’ perhaps, for the fake of private conve-
niency, deputies might be fometimes allow-
ed, or.reprefentatives chofen and appointed
by the landholders themfelves for this purpofe.
For what probable reafon can be affigned,
- why we fhould fuppofe any difference be-
tween thefe councils in this refpe@, when
we find them, in fac, fo much alike in all
others? What therefore the county-meetings
were to the Wittema-gemots of each particu-
lar kingdom, the fame relation did thefe
hatter bear to this univerfal affembly of the

o whole

of their election, as near as itcan be fixed with any tolera-
ble degree of certainty. See Rapin’s Hiffory, Vol. 1. Fol.

A.D.

X. 449. Hengift, King of Kent.

2. 492. Ella, King of Suffex.

3. 508. Cerdic, King of Weflex: he was elec=
ted monarch fome years be-
fore he affumed the title of
King of Weflex, -

4. Cenric, - King of Weflex.

§. §60. Ceaulin, . King of Weflex.

6. 593. Ethelbest, King of Kent.
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whole nation: like different ftories of the
fame edifice, however they might vary from
cach other in their heigth, or in fome other
fmaller circumftances, yet were they all built
upon the fame common foundation, the mu-
tual independance and equality of every na-
tive freeman of the nation. The fupreme
power was ever lodged in the colletive body
of the freé' proprietors of kind, and however

‘they mlght fometimes pleafe to part with it

for a time, where their common interefts fo
required, yet did it ever devolve to them again
in the dernier refort. — As to the Monarch
" himfelf therefore, we cannot reafonably ima-
- gine that his authority, or peculiar privile-
ges were originally greater with regard to the
whole nation, than thofe of each particular

prince

599. ‘Redowald, King of Eaft-Anglia.

624. - Edwin,  King of Northumberland.
634. Ofwald, King of Northumberland.

656. Ofway, King of Northumberland; after

00 o

it had been vacant ten years. -

11. 670. Egfrid, King of Northumberland.
12. 686. Cedwalla, King of Weflex.

13. Ina, King of Weflex,

14. Ethelbald ng of Mercia.

15. 757. Offa King of Mercia.

16. 796. Egfrid, King of Mercia.

17. 796, Cenulph, ‘King of Mercia.

18. 81g9. Egbert, King f?f Weflex.
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prince were with refpect to that ftate, over
which he was appointed to preﬁde He
was Generaliffimo, or commander in chief
of the united armies of the whole nation,
and prefident of that great and univerfal af-
fembly, we have juft now been taking no-
tice of. It was the ftill-growing ambition of
thefe monarchs, and their labouring to affume
more power than they were warranted by the
ancient cuftoms and laws of their country,
which became the fundamental occafion of
thofe almoft-continual civil wars which
raged between the feveral kingdoms of the
Heptarchy. ‘There is fomething fo ftrangely
intoxicating in the pofleffion of large power,
that even the wifeft men are hardly fuffici-
ent fo to exercife it, as that it may neither
injure themfelves, nor be prejudicial to the

due rights of pther people
27, 1 had no intention, when I firft fate
down to write this Effay, to take the leaft
notice of our ancient ecclefiaftical conftitu-
tion, but finding it ready drawn up to my
hands with great accuracy and judgment, as
well as concifenefs, by that very learned
Knight, whofe works I have fo often had
occafion to mention, Idon’t at all doubt but
but the reader will eafily excufe me, if I
here

.
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here tranfcribe it for his perufal. ¢ The
« Ejlate ecclefiaftical was firft divided into
« provmccs, every province into many
« Bithopricks; every Bifhoprick into many
¢ Arch-deaconries ; every Arch- deaconry
« into divers' Deanries; every Deanry in-
¢ to many Parithes. And all thefe com-
¢« mitted to their feveral Govertiors, Parfons,
« Deans, Arch-deacons, Bithops and Arch:
«¢ bifthops, who, as fubordinate one to an-
« other, did notonly execute the charge of
« thefe their feveral portions, but were ac-
« comptant alfo for the fame to their fupe-
¢ riors. The Parfon, as ima fpecies,
¢ was to hear and determine the breaches of
« God’s peace, of love and charity within
« his pariti; to reprove the inordinate
« life of his Parithioners; and tho’ he could
« net ftrike with the ecclefiaftical fword,
¢ yet might he fhake it againft them, by
¢ enjoining notorious offenders to contrition,
¢ repentance, fatisfattion ; and fometime, by
¢ removing them from the blefled Sacra-
<« ment, The [rural] Dean was to take
< cognizance of the life and converfation of
¢ the Parfons and Clergymen of every parith
¢ within his Deanry; to cenfure breach
¢ of church-peace; and to punith inconti-

P2 nent
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nent and infamous livers by excommuni-
cation, penance, etc. And becaufe there
could be no breach of the King’s peace,
but it muft alfo break the peace and uni-
ty of the church; the Bifbop’s Dean, in
whofe Deanry the peace was broken, had,
in fome cafes, ten fhillings for his part of
the mul@, or fine thereof, as appeareth
LL. Ed. Conf. cap. 31. The Arch-
deacon, drawing nearer to the Bifhop,
drew the more preeminence from him,
and was his coadjutor in the ordination of
clerks, having a fuperintendant power over
all parochial Parfons within every Deanry
of his precinét. The-Bifbop, as the
greateft orb of the diocefs, had jurifdiGtion

_and coercion thro’ the fame, in all ecclefi-

aftical caufes, and on all perfons, except.
Monafteries exempted, [which were very.

few before the conqueft; the greateft part
of the charters produced in proof of thefe
exemptions during the Anglo-Saxon rule,
being very jufily fufpected of forgery.] « and

€<

(14

({4

for this purpofe had two general fy-
nods in the year, wherein all the cler-
gy of his diocefs affembled for determi-

¢ ning
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<¢ ning matters touching the church as well in
< faith, as in government. [Thefe fynods
were regularly kept up in the diocefs of -
Norfolk, ’till the civil wars brake out in
Charles L gime.] < But the Archbifbop (to
¢ bind up this golden faggot in the band of
¢ union and conformity) comprehended all
¢« the Bithops of his province fub pallio fuae
« plenitudinis, or fub plenstudine poteflatis;
¢¢ having fupreme jurifdiGion to vifit and re-"
<« form in all their diocefles whatfoever was
¢« defe@ive or omitted — This was the mo-
¢« del of the church policy: according to
<« the fteps whereof the State temporal did.
« likewife take her lineament *.”

»8. So regular and uniform, fo perfe®- -

ly confiftent in all its parts was the fyftem of
the ancient Anglo-Saxon government: each
family, each province, each ftate, the univer-
fal good of the whole nation was ftudi-
oufly and fully provided for, was moft ftrong-
ly fenced and fecured againtt all attacks, ei-
ther from foreign, or, thofe no lefs dangerous, -
domeftic foes. And, if we may credit the voice
of our oldeft hiftory, very punctual and exa&
were our anceftors in the impartial diftribu-

tion

" 3 Spelman’s Remains, p. 50.
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tion of juftice, and equally follicitous in pro-
moting every thing elfe, which might any
way tend to advance the public happinefs;
ambition, luxury, covetoufnefs, and anun-
warranted love of eafe and pleafure, had not
yet triumphed over their zeal for the com-
mon freedom, had not corrupted their minds,

and debafed that generous affetion for their -

laws and conflitution, which had hitherto
influenced and governed all their aions.
And however, after the entire conqueft of
Britain, full of courage and enflam’d with
mutual jealoufies they might quarrel one a-
mongft another for the preheminence, how-
ever their monarchs might endeavour to en-
large their power, and extend their preroga-

tives, yet.do we not find, that they ever fo

far fucceeded in their illegal attempts, as to be
able to introduce any confiderable and laft-
ing innovation in the fundamentals of the
conftitution. —Nor is there, indeed, the leaft
appearance, that the cafe was any ways alter-
ed after the union of the Heptarchy under
one head ; the very fame plan of government
now took place, and fubfifted in the whole
flate, as had been formerly eftablithed and
abferved in each particular kingdom. Eg-
bert indeed, after this revolution, might com-

mand
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mand more numerous armies than he was
wont, his revenue, and confequently his in-
fluence, might be fomewhat larger than be-
fore, but I believe it would be very difficult
to prove, that he enjoyed any more real power,
or was in any refpe¢t more exempt from
the obfervation of the cuftoms and laws of his
country after his conquefts, than he was whilft
he remained only King of Weflex.

79. But at length the perpetual inva-
fions of the Danes broke thro’, and for
a time overturned this regular and beauti-
ful order of government. Amidft the hurry
and diftra&tion of a defenfive war, and
the continual ravages of a mercilefs and cruel
enemy, how was it poffible for the laws to
be duly executed, juftice impartially admi-
niftred, and the milder arts of peace and fo-
cial life to be encouraged and flourith? no
wonder, therefore, that during the perpetual
noife and confufion of war, the flill voice
of the conftitution was no longer heard, that
diforder and licentioufnefs every where reign-
ed, and that, as.an addition to all its other
miferies, the whole nation was overrun with
robbers, and vagabonds; {o that thofe who had
the good fortune to efcape the fword of the

Danes, had a no lefs irightful profpect
P4 - of -
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of danger flill to go thro’, from their own
lawlefs and vagrant countrymen: wretches
who, taking advantage of the public troubles,
committed all manner of crimes with impu-
nity, their poor and mean condition of life,
and the difficulty of knowing where to meet
with them after the commiffion of any of-
fence, fufficiently fcreening and protecting
them from the avenging hand of juftice.
Whilft the commonwealth was in this lan-
guifhing and defperate condition, the great
Alfred arofe, and by a fuprifing turn of
affairs, and an amazing feries of fuccefs,
which nothing but the moft confummate
valour joined with the moft wife and pru-
dent conduét could poffibly have brought a-
bout, not only to put a ftop to the ravages
and the invafions of the Danes, but refto-
red likewife the broken conftitution to its
primitive integrity, and, as far as was poffi-
ble, provided an effetual remedy for the
future againtt thofe internal diforders, which

' had.

* Vid. not. ad Spelman wvit. Alfred. p 77. Rex Al-
fredus, inguit Ingulphus, totius Angliae pagos & pro-
vincias in comitatus primus omnium commutavit.—
Hujus teftimonio, adds our annotator, omnino creden-
dum arbitror — non quod ante ipfum Alfredum comi-
tatus omnino non fuerint ; fuiflfe enim fatis manifeftum
eft; fed non quales ipfe inftituit. Non enim erant rew
gionis portiones certis limitibus terminatae, fed comi-

tum
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had fo mightily prevailed during the late
Danith wars.

80. To this purpofe therefore, by the advice
and confent of his great council, he divided the
whole kingdom into fo many diftin¢t fhires or
counties, or, more properly perhaps, determined
and fixed, the precife boundaries of thofe coun-
ties, which the confufion of former times had
rendered, in fome fort, arbitrary and uncer-
tain*. Thefe counties, the largeft of them, he
- again fubdivided into Trythings or Laths as
they are fometimes called, thefe into hundreds,
and thefe again into Tythings — fo that all
the inhabitants of the kingdom in general,
thofe of the higheft quality only excepted 2,
were obliged to belong to fome one or other
of this laft and loweft divifion; and fuch per-
fons as could not fhow to what Tything they
belonged, were looked upon as vagabonds,
and, as fuch, denied the protetion of the laws.
And that nothing for the future might be
wanting to the effeGtual prefervation as well

as

tum jurifditiones, five territoria iis pro arbitrio Regis
fubjeta, & nunc quidem majora, nunc minora, pro
Regis favore, vel ipfius comitis merito. fic in comitatu
hodierno Lincolnienfi legimus comitem Lincolnienfem,
Lindiffienfem, Gainorum. — Ab Alfredo Comitatus
non ambulatorii, & pro Regis arbitrio mutabiles, fed
tum numero, tum limitibus certi.

* Tyrrel’s Introductiony p. 81. < All the privilege
that

\
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as reftoration of that peace and quiet, which
had been {o long banithed the realm, every
particular houtholder was moreover obliged
to anfwer to the community for his wife,
and children under fifteen years of age, as al-
fo for his fervants and more immediate de-
pendants.  So that the feveral houfholders
being in this manner refponfible for the good
behaviour of their families; the Tything for its
houtholders ; the Hundred for the Tythings ;
the Trything for its hundreds ; and the whole
county for the Trythings, every one was un-
der a fort of neceffity to keep a watchful eye
over his neighbour’s condu¢t, every one was
obliged to confult the public good, by taking
all poffible care, that the fpeedieft punith-

ment

¢¢ that noblemen and gentlemen had above the common
¢ men, was, that they were not bound one for another,
¢¢fo as to be part of any Deanery or Tything; but
¢¢ each of them was head of his own Friburgh, and his
¢ family was, as it were, a diftinét Tything of itfelf.”
See to this purpofe LL. Canuti, cep. 50. LL. Edwardi
Confeff. apud Wilkins, p. 202, 203, etc. and Britton,
cap. 29. They were not the nobility in general, I
fufpe@, who were exempted from the neceffity of be-

- ing enrolled in one of the Tythings, ‘but fuch of them

only, who were members of the King’s Curia, or leffer
Senate, and confequently could only be called to an ac-

count, and tried before their Pares or equals, their bre-

thren of the fame affembly. :
! In the carly Norman times [and confequently }ae
. ore
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ment thould be infliGted for every breach ofthe
laws: it was hardly poffible for a malefactor to
hope to efcape with impunity, whilft it was
made the intereft, as well as the bufinefs of fo
many different people to bring him to juftice.
81. For let it be remembered, that each
of thefe more minute divifions of the kingdom
had its feparatecourt of juftice, towhich its re-
fpe@ive members were all accountable as often
as they were called upon in a legal manner ?,
together with a governor or prefident at their
head, chofen by and from among themfelves.
In the tything-court all fuch leffler matters of

difpute as might arife between the feveral maf- *

ters of families of the fame tything were heard
and decided, and every thing elfe, which con-
' cerned

fore them] the trials for lands and goods in the County,
Hundred, [Tything,] and Lord’s courts were very
confiderable, and for good quantities of land, and the
fuitors to the Hundred and County courts were as con-
fiderable. All men, efpecially of the laity, of what
quality foever within the Hundred, owed their attendance
there, as appears by old writs. Brady's Preface to bis Hif-
tory, p. §1. So that tho’ the nobility, as they were called,
or members of the domeftic fenate, were not obliged to
be enrolled in any of the tythings (their families them-
felves being looked upon, in the eye of the law, as fo
many diftinét Tythings) yet did not this excufe them from
their perfonal attendance in the Hundred and County
courts. In this refpect they were ftill regarded by the law,
in the fame light as the other common Freeholders.

* Tyrrels
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cerned their common intereft, confulted and
provided for. But where the point in quef-
tion was of a higher nature, or lay between
perfons of different divifions, in fuch a cafe \
the matter was carried into the hundred,
trything, or county-courts. Let it however
be obferved, that appeals lay from each of
thefe inferior to its fuperior court, if either of
the parties thought himfelf aggrieved by the
determination: and from them all, in certain
cafes at leaft, fometimes to the King’s court,
and fometimes to the great council or Witte-
na-gemot 2, This fubdivifion of the king-
dom by Alfred into fo many minute repub-.
lics

* Tyrrels Introduction. p. 85. ¢ The fubje@ muft
¢¢ needs find great eafe in having juftice adminiftred to
¢¢ him, in fmaller actions, in the court of Decenary
¢« or Tything, even at their own doors; or elfe in ap-
¢ peals or greater actions at the court of the [hundred
¢¢ or] Trythiing or Lath; from whence they might
¢¢ remove it to the county court ; and, if they thought
¢ themfelves aggrieved there, then might they bring it
¢¢ before the King himfelf.”” See likewife Not. ad vit.
Alfred p. Spelman. 76.  Appellationes etiam ab hifce
comitiis (comitativis fc.) ficut et controverfiae majores,
et quae vias quatuor publicas, alveos fluviorum majo-
rum, vel diverfos comitatus fpectabant regi in magnis
fuis confiliis dijudicanda proponebantur. _

3 Lambard’s Perambulation of Kent p. 27. It'is to
be noted, that that which in the Weft-country was at
that time (and yet is) called a tything, is in Kent term-
ed a Borow, of a Saxon word which fignifieth a pledge

I or
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lics, or Tythings, or Burrows, as they were
fometimes called 3, with each its Alderman
Prefident or Judge at its head, feems to have
yicldéd the firft occafion to a very eafy and na-
tural innovation in the ancient conftitution,
an innovation however, which has been
fince attended with many great and notable
confequences—it feems to have given the firft
hint of that method, which has now prevailed
amongft us for fo many ages, of fending re-
prefentatives to the Wittena-gemot ; but this
is a point which will demand our more- precife
difcuffion 4.
82. Hitherto every Anglo-Saxon land-
; ) _holder;

or furety: and the chief of thefc pledges, which the
Weftern-men call aTything man, they of Kent a Bor/-
holder, that is to fay the moft ancient or elder of the Pledges.
See many other notations of this word in Brady's Trea-
tife of Burroughs, at the beginning : where, after ha-
ving quoted fundry authors, he concludes thus, ¢ Burghs
¢ may truly be called places of fafety, protetion and
¢¢ privilege.”

+ See Mr. St. Amand's E [Jay on the legiflative power of
England—It may not be improper to obferve in this place,
that tho’ in conformity to the general opinion of our hif~
torians and antiquarians, I have confidered Alfred as the
firft author of this divifion of the kingdom into Tythings
and Hundreds, yet am I really of opinion, that this
truly great prince did very little more in this matter, than
what he did likewife by the counties, i. e. reftore the
ancient conftitution, rather than introduce a regulation
quite new and unheard of by his fubjells befﬁ:e.

ad
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bolder; every one who had either been an
original fharer, or by donation, or induftry
had acquired a property in the land of the
kingdom, (at leaft to a certain quantity) had

an

Had the original polity of thefcNorthern people been more
accurately preferved, I don’t doubt but we fhould have
found likewife that they brought this with them, together
with their other cuftoms, from Germany. Itfeems indeed
naturally, yea neceffarily, to have refulted from the man-
ner in which they were wont to model their army. Forin
their military expeditions, as the forces of every province
or tribe always marched and fought by itfelf, fo were
thefe forces, 'tis not improbable, regularly divided into fo
many diftinét corps of ten, a hundred, and a thoufand men,
. each divifion having its own proper officer at its head. —
Upon their fettlement therefore in any new country the
Iand weuld regularly be apportioned intoits diftin& pro-
vinces or fhares, firft, that for the whole tribe,which would

1y become what we call, athire or county with its
prince at its head; again, out of this larger portion, each
thoufand would have its lot by its felf, and of courfe its
feader in war would become its governor in peace; the
land affigned for the thoufand, would next be divided
into hundreds, and thefe again into portions for ten. —
Thus would every thing be foon refettled without diforder
and confufion ; the colony would be equally prepared for
peace or war, every man would know his own ftation,
the prefident in peace would become their leaderin war ;
and as he was generally the eldeft man amongft them,
we find him accordingly diftinguifhed by the title of the
Ealdorman (the old man) of the county, the trything,
the hundred, and the tything. — Now had this conftitu-
tion been firft invented by the wifdom of Alfred, we
fhould have found it fubfifting only in this kingdom ;
but if it is one of the primitive Germanic conftitutions,
as I believe it was, then may we expeét to trace the foot-

fteps
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an undoubted right, and feems, indeed, to
have been obliged under fome penalty, to at-
tend the fervice of the public in its Wittena-~
gemots; as 'tis certain he was obliged to be

prefent -

feps of it likewife in other the conquefts of that na-
tion. — and accordingly fo we find it to be in faét:
For tythings and hundreds, both name and thing, were
undoubtedly known in Italy, long before the days of
Alfred, as appears from the old charters produced by
Muratori, Antig. Ital. med. aevi Diff. 10. p. §19. ———
Sed quid de Decanis fupra non femel memoratis dicen~
dum? Iis addo etiam Centenarios, quorum munus itidem
familiare olim fuit. Du Cangius, in gloffario latino, De-
canos a Graecis appellatos effe oftendit, gui decem mi-
litibus praeeffent.  Decuriones apud Latinos ii diceban-
tur; centenarios vero, qui centuriae militum praefect
erant. Tum addit appofite ad rem noftram, utrumque
~hominum genus fub Langobardis et Francis fuifle Fudi-
ces minores. Hoc eft, Decani per per decanias, five 10
familiis jus dicebant; centenarii vero, per centurias,
five centum farpiliis.  Our author then goes on to quote
paflages out of Walafridus Strabo and other authors ta
the fame purpofe, afterwards he thus proceeds— Qui-
bus ex verbis inferri pofle videtur poputum in agro, five
in caftellis ac pagis habitantem, divifum olim fuifle in
centenas five centurias familiarum ; has autem rurfus
divifas in Decenas, five Decanias ; illis centenarii, iftis de-
cani praeerant ; utrique jus populo fuo in minoribus caufis
dicebant. Haec quoque fententia eft /endelini in notis
ad legem Salicam, imo et Fobamis Facobi Chiffletis in
in gloffario falico, qui haec fufius illuftravit. Quod
certum puto, a Decanis ad Centenarios apellabatur.:
ab his ad comitem five judicem civitati praefeGum.
Primus autem qui regionem civitati fubjetam in cente=
nas et decanias divifille creditur, fuit Chlotarius 2. Rex
Francorum circiter annum Chrifti §g5.  Tho’ this be

fufhi-
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prefent in the hundred and county-courts.
'This could not but be looked upon in thofe
early days of fimplicity, before avarice and
ambition had got the better of the plainer
diGates of nature, as a great hardfhip and
inconvenience, as a burthen fcarcely to be .
born, efpecially by thofe whofe habitations
were fituated in the more remote parts of the
kingdom, or whofe original poflefiions ei-
ther thro’ the misfortunes of war, the nu-
meroufnefs of their families, or by other ac-
cidents, fuch as muft frequently happen, had
been much diminithed. Our anceftors, in-
deed, whilft they lived in their native country,
and had every year a certain portion of the
public territory affigned them, a portion fuffi-
cient to fupport them in 2 manner fuitable to
the character they were likely to fuftain, were
-of courfe very little follicitous about the ma-
nagement of their more private and merely
‘domeftic concerns. Above all forts of bufi-
nefs themfelves, they had then little elfe to

‘ do

fufficient to anfwer Alfred’s claim of being the firft in-
ventor of this divifion, yet, as I have faid before, ’tis
far more probable, that all thefe nations, Franks and
Englith and Lombards, brought it with them from their
common mother Germany. Muratori p. 522. Cete-
yum adhuc in agro Mutinenfi, Ferrarienfi, et Mantua-

: no
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‘do but to indulge their natural inclination for
war, and to attend the general aflfembly of
the whole nation together with the reft of
their brethren, as often as either cuftom, or
any particular emergency might demand
their prefence; their private interefts were
then, in the moft litteral fenfe of the words,
infeparably united with thofe of the nation,
But in England the cafe was very much alter-
ed in this refpect; the property of the land,
now no longer temporary and vague, was be-
come fixed and fettled, and confequently,
~what was-once loft or parted with, was.not

very eafily to be recovered again.
83. Tired therefore and worn out by their
long and ruinous wars with one another,as well
as obliged to give place to the continual attacks
of their fiercer enemy the Dane, and by thefe
means many of them deprived of a great partof
- their ancient poffeffions, it became abfolutely
neceffary for them all, if I may fay fo, to turn
better oeconomifts for the future, and to be
more

no fupereft multis in locis vocabulum Degagra, quod
nonnulli in Tegagna immutarunt; this term has not
only the fame import, but comes very nearly in found to
our word Tything. We have frequent mention made in
the Capitulars, and other the old laws of the Germans, of
_ the Centenarius, the Placitum Centenarii ete.

. e e e e
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more carcful and diligent, in the fkilfut ma-
nagement of what yet remained to them,
than they had formerly been. But how
much was the courfe of their induftry lett
and interrupted, by their being called upon
to attend the Wittena-gemots twice in a
year at leaft ? this they could not but foon
experience to be extremely prejudicial to
their dometftic affairs. There is no queftion
therefore but the generality of the nation,
the more minute landholders efpecially,
would very gladly come into any meafures,
confiftent with that ftate of liberty they were
born in, and which they had hitherto invi-
olably preferved, to free themfelves from
what they could not but regard as a very
heavy and fore burthen upon them. The late
divifion, or reftoration rather (as I think it) of
the ancient divifion, of the kingdom by Al-
fred into tythmgs would eaﬁly fuggeft to

them

* But if Tythings etc. were known before Alfred’s
time, might not this method cf deputation likewife be in
ufe before his days? — I cannot fay that it was never
practifed, till the pesiod where I have now placed it ; but
there really feems to have been no occafion for it till that
time, or even opportunity of praéifing it. The king-
doms of the Heptarchy were each of them fo fmall, that ‘
-all the landholders might eafily be prefent in per(on at -
the Wittena-gemot : “there was likewife land enough
for the original conquerors to live at their eafe, with-

out the ncceflity of perpetually attending their private
bufis
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‘them a moft commodious method of relief
in this refpe&. For fince ’tis manifeft from
hiftory, that each of thefe fmaller bodies or
focieties annually ele@ed one of their own
members as a judge or head to prefide over
them, what more eafy or natural than to de+
pute this fame perfon, to whom they had al-
ready by their voluntary choice given the pre-
cedency amongft themfelves, what more na-
tural, I fay, than to depute this perfon in
their ftead, to reprefent them in the Witte-
na-gemot, and to take care of their common
concerns in the public debates and refoluti-
ons? Nor can we, I think, make the leaft
queftion of the King’s readinefs to acquiefce
in fuch a delegation, as thefe meetings would
hereby become lefs numerous, and confe-
quently more manageable *.
84. Were the Wittena-gemots then, may
it be afked, after this practife once began to
' take

“bufinefs. Very foon after the union the Danifh invafions
began, and confequently the whole Anglo-Saxon polit
continued much unfettled till the reign of Alfred ; fu that,
all the circumftances of the times thoroughly confidered,
it will be thought, I believe, that I have not much
erred in placing the beginning of our fending repre-
fentatives to the Wittena-gemot towards the latter end
of king Alfred’s reign —I muft once more refer my
reader to Mr. St. Amand’s EfJay on the legiflative powery
who has particularly confidered this matter.

Qa2 * Gro-
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take place, made up only of thefe deputies
from the feveral tythings? This I would by
no means be thought to infinuate ; for as the
original defign of thefe delegations could be
only to eafe the remoter landholders, the
bulk or meaner part of them from an atten-
dance, which was now experienced to be de-
trimental to their private affairs; the great
officers of the kingdom, the Earls, the Bi--
thops,. the Abbots, and, in a word, all thofe
the affluence of whofe circumftances gave
them more leifure, and the nature of whofe
employments in the ftate continually exerci-
fed them in the knowledge and practice of
the cuftoms and laws of the realm, all thefe,
I fay, as formerly, fo did they ftill continue
undoubted members of the great council;
they had no plea to offer for their abfence ;
for as they were not enrolled in any of the
tythings, they had not, properly {peaking, any
one to reprefent them. Nor, indeed, had
the other landholders, as yet, fo entirely part-
ed with their ancient privilege, but that they
mxght all, and did all frequently appear in per-
fon in the Wittena-gemot as formerly, if
the occafion was of fuch a nature as to feem
to require their prefence, notwithftanding the
‘method which now began to prevail of fend-

ing,
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k ing one or more of their tything to be their
deputies ; as may be concluded from the great
numbers, which we read of as being prefent

at fome of thefe meetings. But fo defeCtive
are the annals of thofe times, that ’tis im-
poffible to fay with any certainty, how far
this method of appointing their reprefenta-
tives was regularly obferved by our ancient
frecholders, or what limitations were applied
to At.

8 5. But, wihat ds of the greateft impertance’
towards well underftanding the hiftory of our
civil conftitution in general, may we not go
one ftep farther ftill, and by a parity of rea-
fon conclude, when tradefmen began to
coalefce and form trading communities, fo-
cieties, or burrows, that, as thefe were by
the bounty-of the King and other great men
endowed with land, and governed exaQly in
the fame manner as the landed-bursows .or
tythings were, that is, by their own proper
officers chofen from amang themfelves, may
we not, I fay, with a good degree of proba-
bility conclude from hence, that thefe trad-
ing magiftrates likewife, whether Greves or
Aldermen or by whatever other title diftin-
guithed, were permitted to appear for their
burrows, and, together with the reft of the

Q3 _kingdom,




246 The ANGLO-SAXON

kingdom, to take care not only of the general,
but likewife of their more particular concesns
in the Wittena-gemot, or parliament as it
was afterwards called by the Normans *?
That fuch burrows there are at prefent,
which enjoy this high privilege as it may
now be well called, is certain; the great
queftion therefore is, upon what occafion,
and about what time thefe trading Burrows,
thus privileged, firft began to be formed?
Our moft learned antiquarians, I am fenfible,
are as much divided upon this point, asupon
any other in all our Englith hiftory. For my
own part, however, upon the moft careful
perufal of the arguments which have been
alledged both for and againft their antiquity,
upon diligently refleting upon the nature of
the old Englith conftitution, and upon a feri-
ous confideration of the circumftances of the
times, I cannot but perfuade myfelf upon
the whole, that there is fufficient evidence
to conclude, that the ariginal of thefe trading
focie-

* Grotius, in his treatife of the antiquity of the Ba-
tavian commonwealth, obferves it as one great difference
between the Batavi, and other the ancient Germans :
“Quod Germani fine ullis urbibus vicos tantum habita-
bant ; Batavis vero urbes conditas, ftatim ex quo infu-
‘Jam occuparunt, credibile eft. — Quod fi ita eft, illud

quoque confequitur, cum oppida fine magiftratibus efle
. non
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focieties can be found only in the days of Al-
fred, and that from that period they began to
enjoy the abovementioned privilege—But this
is a matter of too great importance to be {o
lightly difpatched all at once, let us there-
fore proceed ta examine it with more accu-
racy.
86. The Anglo- Saxons, as has been already
frequently obferved, were formerly extremely
averfe to trade; they looked upon it as be-
neath the dignity of a foldier to condef-
cend to pradife the mechanic arts ; none but
a flave, agreeably to their notians of things,
would fubmit to do the work of other peo-
ple. Necefiity hewever, which makes even
the harfheft things palatable, at length got the

- better of their natural inclinations, and forced
them into a very different way of thinking
and acing. For as lands were now appro-
priated to private perfons, and confequently
become eftates of inheritance, it muft needs
happen in a long tra& of time, thro’ a va-

' : riety

non poffint, eos magiftratus in publicis conciliis, juxta
proceres, maximam habuifle auctoritatem, & plebem
(the commonalty of the town) agro colendo, . paf-
cendo pecori, pifcationi quoque et mercaturae, &

hinc cohaerentibus opificiis intentam libenter curam reip.
his, quos diximus, buagiftratibus reliquiffe.

! Spelman’s
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riety of unavoidable accidents, that many even
of the beft and nobleft families, the defcendants
of the original conquerors themfelves, would
be reduced to great want and diftrefs, unlefs
they betook themfelves to fome bufinefs for
their fupport ; for beg they could not, without
throwing themfelves out of the protection of
the laws, and being treated accordingly as va-
gabonds. Such in particular was moft mani-
feftly the cafe of thofe great numbers of our
brave anceftors,who, having firft fettled them~
felves in the north and middle of England, had
the misfortune to.be entirely deprived of their
houfes and poffeffions in the Danith wars.
Thefe all naturally fled for refuge and protec-
tion into Weflex, the only kingdom where
thofe mercilefs plunderers had not yet been able
to fix a firm footing. But how were thefe poor
creatures, thus deprived as they were of their
own homes and eftates, ta maintain themfelves.
in their afylum ? Protection, indeed, they had
reafon to expet from their generous country-
men, but no hopes could they entertain, that a

new divifion of -the land would be made in
their

* Spelman’s Life of Alfred, p. 114. Poftremo Rex
fecum reputans, quantum regno detrimentum contige-
rit inopia artificum et fabrorum, aeque ac eorum qui

magns ingenuas artes profeffi funt; homines e_;ufm:d:
unde-
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their favour. Nor was there any ftanding ar-
my wherein they might be admitted to ferve;
for as a treaty of peace had been concluded
between Alfred and the Danes, the public
forces were immediately difmiffed to their
own homes.  Trade therefore was-the only
means left, from whence the greateft part of
thefe unhappy wretches might hope to draw
a comfortable fubfiftence in this now well-
"regulated kingdom; 7and to betake them-
felves to this, our hiftory affures us, they were
efpccially encouraged by that truly great
prince, under whofe more immediate care
and protection they had now thrown them-
felves. For this wife King knew too well
the immenfe advantages of trade to any king-
dom, not to do every thing which lay in his
power in order to promote its progrefs and
advancement amongft his fubjects. To this
purpofe therefore he invited over foreigners
from all parts of the continent, that they
might inftru& his people in thofe arts and fci-
ences, with which they had hitherto been but

little acquainted *: he encouraged them to
come

undequaque ad fe arceflivit. Adeo ut cum per alias
gentes publicaretur quid requireret, qualique munificen~
tia ufus eflet verfus eos qui quavis facultate pollerent,
ad aulam ejus cito convolarunt omnium ftudiorum ad-

venac,
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come to him by large rewards, he gave them
extenfive privileges, he endowed them with
land to carry on their defigns, and, that no mo-
tive might be wanting to call forth and excite

all their diligence and application, he caufeda

- Jaw to be made, which conferred the honour
of King’s-Thane upen thofe merchants,
who thould crofs the fea three times at their
own expence. Here then muft we lay the
firft foundation of our Englith trade, at
this time were fown the feeds of that com-
merce, which however fmall in its begin-
- ning has fince grown up, and extended
its branches far and wide, overfhadowing
the whole kingdom with its benign in-
fluence.

87. But there is another argument, which
will not only induce us to place the beginning
of our Britifh trade about this time, but will
lead us likewife to fix the origin of thofe
trading-burrows or -focieties, which are the
more particular fubject of our prefent enquiry,
to the fame period. For ’tis, I think, uni-

verfally

venae, Galli, Franci, Aremorici, Britanni, Germani,
Frifones, Scoti, Cambro-Britanni, aliique quam pluri-
mi, quos dum regia benignitate, pro fuis quemque me-
ritis excepit, eadem opera patriam civibus in omni ar-
tium genere peritis inftruxit : illiufque, eorum ope

' inftructae,

gy~

- ‘
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- verfally agreed, that Alfred divided the whole
kingdom into fo many landed-burrows or
“tythings, (no matter whether he was the firft
whodid fo, or whether he only renewed an an-
cient conftitution, which, thro’ the confufion
of paft times, had never been properly execu- -
ted) and that all the land-holders in the nation
were obliged to belong to fome one or other
of thefe little communities, fome few only
excepted, whofe numerous families were
regarded in the eye of the government as di-
ftin& tythings of themfelves. By this'means,
therefore, every landholder became a fecuri-
ty- to the ftate for the good and orderly be-
haviour of his children, fervants, and tenants,
aseach tything was ofits refpective members.
But let it be obferved, that if we ftop here,
we {hall foon perceive a manifeft defect in the
conftitution itfelf. For this divifion would
by no means comprehend all the members
of the commonwealth. What then was to
be done with thofe unhappy perfons, whom
misfortunes, or other accidents in life had re-
duced

inftru@tae, defeftus ac fquallores plenius atque maturius
deterfit ac fupplevit, quam tantulam unius hominis vi-
tae portionem unquam fuifle effeCturam quivis arbitra-
retur.

' N.
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duced to the neceflity of having recourfe
o trade for their fupport? For as they
had no eftates in land, the greateft part of
them at leaft, they could have no pretenfi-
“ons for being included in the landed-ty-
things. Nor could they be looked upon
as part of the families of the great men;
this their natural independance and equality
one among another exempted them from; for
this there could be no pretenfe; they had
not loft their native liberty, tho’ their mis-
fortunes had deprived them of their ancient
pofleflions. 'Were the tradefmen alone then
to be left at their own difcretion under no
legal reftraint, and was the public to have
no fecurity for their good behaviour, as it had
for that of all its other members ? or, perhaps,
moré properly may it be urged, were they
alone, in the eye of the law, fet upon the fame
footing with vagabonds and vagrants; for as
fuch, we are told, were all thofe regarded who
were not enrolled within one of the tythings?

the very fuppofition is weak and abfurd.
88. May we not therefore venture to con-
clude,

v N. Bacon’s Difeourfe of the laws, etc. p. 50. *Tis
certain they had a court of Juftice among them under

one magiftrate or head, whom they called Alderman ;
this

ey g
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clude, that when the great prince, whom we
have fo often had occafion to mention, divided
the landed part of the kingdom into its ty-
things, he at the fame time likewife took
an equal care of the commercial part, of that
part more efpecially, which had grown up,
and now began to flourith under his own im-
mediate nurture, infpetion, and good manage-
ment? may we not by a parity. of reafon con-
clude, that he would endeavour to unite the
difperfed merchants and tradefmen together,
and form them into regular bodies, focieties,
or burrows as he had done the landed men?
This would not only be an efpecial furthe-
rance, to what he had fo much at heart, the
cultivation of trade and the mechanic arts a-
mongft his people, but by this means likewife
the adminiftration of the whole nation would
become fimilar and uniform, and the fame
~ kind of government run thro’ the whole;
each trading-burrow under its refpetive offi-
cers becoming refponfible to the law for the
orderly and peaceable behaviour of its feveral
members * — The only queftion therefore

which

this court was at the firft holden twice a year, and was
in the nature of a Leet with a view of Frank-pledge,
fexaélly as the landed Bursows or Tythings] as may

appear
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now remains to be examined, is by what
means thefe little focieties firft obtained the
privilege of fending their reprefentatives to
_the Wittena-gemot ? For tho trade, from its
firft introdution into this ifland, was imme-
diately perceived to be of the utmoft confe-
quence to its well being, yet does not this alone
" feem to be a fufficient foundation to entitle
xts profeﬂors to the privilege we are now

fpeaking

appear in the Cafes of Dorchefter, Circefter, and Don-
catter, in Alfred’s time. LL. Canut. c. 44. Mirroir,
cap. 5. fe&. 1.

* Brady, inhis treatife of Borougbs, p- §5. Even after
the reign of Henry IIL. it appears from the fheriff’s re-
turn of the writs, that the fame burrow did not conftantly
" fend members to every parliament. 1. For that many
times there were no able fit perfons for that fervice to
be found in the boroughs at the time of the return,
(the choice being always made in thofe days outof their
own body, and not of foreigners and country-gentle-
men) and 2. for that boroughs were fo poor as they
were not able to pay the burgefles their wages or ex-
pences.——No wonder, therefore, that in thofe ancient
times we find the lefler boroughs fo full of excufes, and
fo unwilling to fend their reprefentatives to the Parlia-
ments. For they could not, in thofe days, look upon
this privilege, as we now term it, in any other light,
than as a heavy burthen, than as'a fore lett and inter-
ruption to their ordinary bufinefs, which they fhould be
glad to get rid of at any rate. But would not this re-
luétance in thefe burrows, this unwillingnefs to fend their
reprefentatives introduce with it great delays in parlia-
mentary proceedings ! would it not be attended with
much confufion in the adminiftration of public af-

fairs
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fpeaking of. It could therefore be built upon
no other foundation, it could be owing to no
other caufe, I think, than to their being en-
dowed with pofleflions of land; this alone,
agreeably to the genius of our ancient confti-
tution, would qualify them for the enjoy-
ment of this privilege, (if perhaps it might
be not more proper to fay, it would of confe-
quence throw this burthen upon them’)

when

fairs? would it not be the occafion of frequent letts
and impediments in the execution of the laws, as it
would afford a fort of plea or excufe to fuch burrows
as were not prefent, for not furnifhing their quota of
aids, fcutage, etc. towards the public fervice, under
the pretenfe, that, as they had not given their confent
to the, law, fo they were not included in it? And
might not this very circumftance, the negle&, I mean,
of their proper attendance, yield the firft occafion to
thofe writs,which, we are told, began to be iflued out.in
" Henry III’s time, directed to the fheriffs of each county,
commanding them to fummon the feveral burrows
within their precin@s to fend their deputies with full
powers to act in their names at the next Parliament,
acquainting them likewife with the particular time,
place, and occafion of their meeting, that fo they
might have no excufe at all for their non-appearance ?
But be this as it will, at whatever time we date the

origin of thefe trading corporations, thus much, I

think, is indifputable, that there is very little appearance
of reafon to conclude, that they were never repie-
fented in the fupreme council of the nation till the lat-
ter end of the reign of Henry IIl. For how can it
poflibly be imagined, that the King would have di-
recbed his writs to have been iffued out to thefe poor

Burows
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when nothing elfe could, no not the concef-
fion

Burrows to fend their reprefentatives, (for poor many
of them undoubtedly were even at that time) unlefs
they had been accuftomed to do fo in the preceding
reigns? The Burrows themfelves, ’tis moft evident,
fought not this honour ; on the contrary, they endea-
voured to avoid it as a heavy burthen, and would much
rather have made an intereft to get themfelves excufed
from it; nor would forty or fifty poor members brought
up to London, or to any other place where the Parlia-
ment was to be held, againft their own will and the in-
clination of their conflituents, be of any fervice to the

royal caufe: fo that it can by no meansbe conftrued as a -

fetch of policy in the King or his council. Had, indeed,
all the Corporations or Burrows in England in general
been fummoned at this time, there might have been fome
- reafon to conclude, that it was a novel conftitution
made to ferve a prefent purpofe ; but this was not the
cafe; for there are fundry inftances to be feen in
Domes-day of confiderable Burrows in thofe times, as
well as in our own, which never fent their deputies to
the Parliaments. Why then are thefe pafled by, and
the whole burthen and expenfe thrown upon many fuch
mean inconfiderable Burrows, as were not able to fup-
port the charge ? There cannot, I think, be any other
reafon affigned for this material difference between
them, than becaufe thefe more minute Burrows had of
old time been accuftomed to fend fuch reprefentatives
(by vertue perhaps of the land they had been originally
endowed with) and the others not. This is farther evi-
dent from the complaint exhibited by the Burrow of
St. Alban’s againft the fheriff of Hertfordfhire, that
tho’ they, ficut caeteri Burgenfes regni ad Parliamenta
regis cum ea [ummoniri contigerit, per duos camburgenfes
Juos venire debeant, prout totis retroallis temporibus ve-
nire confueverunt ; neverthelefs, that the fheriff of the
county penitus recufavit Burgenfes praedicios praemunire
cen
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fion, charter, or grant of the prince himfelf,
, much

fen nomina eorum refornare: from whence ’tis moft
certain, that the Sheriff’s precept was to warn fuch
Burrows, and fuch only, as ufed to come to the Par-
liaments afore-times, totis retroactis temporibus — But
it has been frequently afked, how comes it to pafs that
- no clear mention is made of the Commons, as confltitu-
ent members of our ancient Parliaments, before the
latter end of the reign of Henry III? The reafon is
very evident, becaufe in reality there never was any
fuch diftinction as Lords and Commons till about that
time, the landholders, in general, being all equal to one
another in their parliamentary capacity, and all alike,
in the records of thofe times, ftiled Nobiles, Proceres,
Magnates, and fometimes by a more comprehenfive
term Communitas regni (Vid. fupra, p. 110. N. 2.)
as ’tis undoubted from the earlieft Latin compilers of
our hiftory, that the clergy in general were in thofe
times all equally ftiled Praclati, tho’ confifting of the
feverzl ranks or orders of Archbifhops, Bifhops, Ab-
bots, Priors, and Parochial. Prefbyters. (See Spelman’s
Gloffary, Pr &®LATUs.) In the Anglo-Saxon times
every perfon, into whofe hands the fcale of juftice was
entrufted, was looked upon by them and efteemed as
more peculiarly noble, 25 one of the Magnates regni
and agreeably to this notion, the Decenner, or head of
his Tything, (whether landed or trading) had the fame
diftinguifhing and honourable appellation of Alderman
beftowed upon him as the governor of the county him-
felf had : nor was there, as far as I can find, any other
difference between them, than merely in the extent,
and perhaps duration, of their jurifdiction. The Go-
vernor of the county feems likewife, ex officio, to have
been a member of the King’s Curia, which the other
was not. (fee Spelman’s Gloffary, V. ALDERMAN~
Nus.) The firft diftinction between Lords ,and Com-~
- mons, the upper and lower houfe of Pagiament, ’tis
R probable,
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much lefs of any of his fubje&tss. It was
in vain for the King to expect that trade
thould flourith, unlefs he furnithed thofe,
who , applied themfelves to this way of
life, with all the neceffary means of carrying
it on, unlefs he put it in their power to pro-
cure themfelves proper utenfils, affiftants,
fervants, etc. But this could not poffibly be
any otherways done in thofe days, when

’ money

probable, was owing to the ballance of property, and
confequently of power, fo much inclining, as it did,
on the fide of the members of the Curiae regis, the
Pares regni, or leffer fenate, as we have above termed
it (fee p. 182. n. 1.) during the civil commotions in the
times of our firft Anglo-Norman princes. This greater
fhare of property made the members of this auguft af-
fembly look upon themfelves as of a clafs fuperior to the
ordinary provincial Barons or Frecholders, and the re-
prefentatives of the Cities and Burrows, and by degrees
* to feparate themfelves from them, and to fit in an-
other room when they were to act together in Parlia-
ment. — I would obferve one thing farther, before I
put an end to this long Note, that there does not ap-
pear to have been any formal fummons even to the
Lords, or Pares regni, before the 49 Henry IIl. and that
for the very fame reafon which we have already affigned
in the cafe of the Burrows, becaufe they were to come
to the Parliament fuo jure, by prefcription, and con-
fequently there was no occafion for any fummons.
Thefe writs of fummons to the Lords, the Free-hold-
and the feveral Burrowsacquainting them with the time,
place, and occafion of their meeting, did not proceed
originally from the free motion of the crown, but
: ‘ : feems
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money was {o extremely fcarce, than by fet-
tling upon them eftates in land; there
is no doubt therefore but this was the
very means which the King, as well as the
other great men upon whofe lands thefe
trading-burrows were firft formed, took to
encourage the growth of trade amongft their
diftrefled countrymen 4. Here then muft we
place the rife and origin of this privilege; it

was

feems to have been forced from it, during the turbulent
times above-mentioned.

3 Temple’s Mifcellanies, vol. 2. 254. Tamapt to think
that the poffeffion of land, was the original right of e-
le&ion or reprefentative among the commons, and that
cities and burroughs were entitled to it, as they were
poflefled of certain traéls of land, that belonged or were
annexed to them: And fo it is ftill in Friezeland, the
feat from whence our Gothic or Saxon anceftors came
[immediately] into thefe kingdoms. ‘ .

4 Our ancient burrows, ’tis true, moft of them, in
recompence for the land that was beftowed upon them,
ufed to pay an yearly acknowledgment to their patrons,
or a fee-farm-rent, as it was termed, but this does not
prove that the land they were endowed with was not
properly their own, any more than the ackowledgment,
fometimes paid by the Thanes to their lords, prevented
their Thaneland from being looked upon as free-land,
which we are certain it did not. I believe, indeed,

* there may poffibly be inftances produced (as the pro-
fit upon trade and commerce .was foon found to be
very great) of fome of our Kings and greater land-
holders fetting up trading towns and focieties of their
own fervants and vaffals, and in fuch a cafe they

Ra2 " them-



260 T AN‘GLO-SAXON

was their being proprietors of land, which
gave them an efpecial right of being prefent at
the Wittena-gemot, which reflored them
to their ancient privilege of being refpected
as proper members of the commonwealth,
which interefted them in the general laws
-which were to be made, the taxes which
were to be levied, and the counfils which
were to be entered upon. But as the land
with which they were endowed was vefted in
the whole Burrow or community, and not in
‘any particular perfon or perfons, this very cir-
cumftance, together, perhaps, with the fimilar
practife of the landed-tythings at this time,
muft fuggeft to them the very method, which
themfelves had all the tolls, cuftoms etc. in their own
right ; but thefe are not the Burrows we are concerned
with. Again, the Burgefles of our towns, it has becn
obferved, are called in Doomfday the homines of the
King, or of fome other great man; but this only
fhews whofe protection they were under, and is no in-
fringment at all of their civil liberty. For fo the
‘Thanes themfelves were frequent]y ftiled in thofe times
the homines of their lord, but ’tis agreed on all hands
" that they were neverthelefs freemen to all intents and
purpofes, and as fuch had a voice allowed them in the
Wittena-gemot. — There are fome towns in Doomf{-
* day, where the Burgefles are remarked to belong, or to
be under the patronage of many different Lords.
" ‘This might arife from two caufes, 1. If the land, the
" Burrow was endowed with, belonged originally to dif-

" ferent perfons : or, 2. It mlght be cuftomary for the
. great

R
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is flill practifed at this day, of fending one or
more of their body as their reprefentatives or
procurators, to appear in their ftead and a&:
for them. As the tradefmen were now be-
“come adiftin body of men in the common-
wealth, diftin both from the proprietors of
land as well as the Ceorls, had it not been
for this method, they alone had been exclu-
ded from the high privilege of giving their
confent to laws,. which neverthelefs they
would have been obliged to obferve as well
as the reft of their brethren s,

89. In fupport of what I have hitherto of-
fered upon this head, in fupport at leaft of the
great antiquity of thefe trading focieties, and

of

great men of thofe times, upon their manumitting their
flaves, to get them admitted into fome of thefe trading
Gilds or Burrows for the cafier maintenance of them and
their families ; and confequently thefe perfons would be
fill filed the komines, or clients of their proper pa-
trons and benefaltors.

s Petyf’s Rights of the Commons, p. 45. So juft and ex-
cellent was the ballance of the conftitution of our legal
government, in preventing any order or rank of the
fubjets to impofe upon or bind the reft without their
common confent, and in cenferving as it were an uni-
verfal liberty and property to cvery “individual degree of
men, from being taken from them without their con-
fent, as the COun;y Palatine of Chefter, ab antiquo,
were not fubjet to fuch laws, to which they did not
confent; for as well before the conqueft of England,
as after, they had their Commiure (,c;ml,um, or court

R 3 of
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of their conftant exercife of this privilege of
fending deputies to the Anglo-Saxon Wit-
tena-gemots, may be, and frequently have
been alledged the many mean and incon-
fiderable Burrows, which ftill fend members
toour prefent parliaments : Burrows, however,
‘which have made o figure at all fince the
conqueft, and confequently muft have been
in pofleflion of this privilege long before
that memorable Era. But this argument
is fet in fo full a light by Mr. Lambard ®,
that I don't in the leaft doubt but it will give
the reader much fatisfaGtion upon fo inte-
- refting a point if I tranfcribe it for his perufal.
“ Now as thefe written authorities do un-
#¢ doubtedly confirm our affertion, of the
¢« continuance of this manner of parliament :
¢ {o is there alfo unwritten law or prefcrip-
¢ tion, that doth no lefs infallibly uphold

~

. * in every quarter of the realm a great
« many Burroughs do now fend Burgef-
«¢ fes to the parliament, which are neverthe-
¢ lefs fo ancient and fo long fince decayed

B ' and

of parliament, by authority of which — the Abbots,
Priors, Clergy, Barons, Knights, Efquires, and Com-
monalty, did with the confent of the Earl make or aq-,
. ' mit

¢ the fame. For it is well known, that:

o ———!
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and gone to nought, that it cannot be thew-
ed, that they have been of any reputation
at any time fince the conqueft: and much
lefs, that they have obtained this privilege
by the grant of any King fince the fame.
So that the intereft they have in parlia-
ment groweth by an ancient ufage before
the conqueft, whereof they cannot fhew
any beginning. — Which thing is alfo con-
firmed by a contrary ufage in the felf
fame thing. For it is likewife known,
that they of ancient Demefne do prefcribe
in not fending to the parliament: For
which reafon alfo they are neither con-
tributors to the wages of the knights there,
neither are they bound by fundry aéts
of parliament, tho’ the fame be generally
penned, and doe make no exception of
them. But there is no ancient demefne,
faving that only which is defcribed in the
book of Domefday under the title of Ter-
ra Regis, which of neceflity muft be fuch
as either was in the hands of the conque-
ror himfelf, who made the book, or of
¢« Edward

mit laws within the fame etc. See likewife King's Fale
Rﬂyal of England, p. 9 10, II.

* Archaion. p. 257.
. R4 * Te
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« Edward the Confeflor who was before
¢ him. — And fo again, if they of ancient
¢« Demefnes have ever fince the conqueft,
¢ prefcribed not to fend Burgeffes to the par-
“ liament, then no doubt there was a parlia-
‘ ment (in effe®) before the conqueft, to
¢ which they of other places did fend their

¢ Burgeffes 2.”
go. Thus far this curious and dxhgent en-
quu-cr, and with this fo amplc a teftimo-
ny, in favour of the opinion I am endea-
vouring to maintain, might I now put an
end to this difcourfe, had I not ftill fome-
thing farther to offer to the confidering reader’s
examination upon the point before us; but I
will endeavour tobe as thort as poffible. —It
has

* To thefe arguments of our excellent antiquarian,
] beg leave to add another of a fimilar nature, which,
1 think, does little lefs than demontftrate, that t,hls
cuftom of fending reprefentatives from fome of our
trading-burrows to Parliament was at leaft more an-
cient than 49 Henry IIl. Thereis ftill extant, a-
mongft our old records, a writ dated 28 Edw. I. di-
reted to the Bailiffs of Beverley, that they fhould
pay the two perfons, who by vertue of the King’s
fummons had attended the Parliament at Weftmin-
fter, rationabiles expenfas fuas in veniendo ad ipfum,
1bldem morando, & inde ad propria redeundo, prowut
alias in cafu confimili fieri confuevit. They are thefe
laft words which I chiefly infift upon 3 for can it poﬁibtl’y
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has long puzzled our Britifh antiquaries to ac-
count for it, how it comes to pafs that the
Weftern counties of the nation, Cornwall,
Devonthire, Somerfetthire, Wiltthire and
Hampfhire, for inftance, thould fend fo ma-
ny more of thefe Burrow-Reprefentatives to
parliament than the other, no lefs rich, po-
pulous and fertile, parts of the kingdom, the
North and middle more efpecially ? — But
may we not, from what has been juft now
remarked concerning the firft rife of thefe tr3-
ding-Burrows, return a very eafy and ready
anfwer to this hitherto, I think, infoluble quef-
tion ? Nay, fuppofing our account of the origin
of them to be true, it muft neceflarily have -
happened, as we find in fact it has happen-
ed,

imagined, that the writ would call a pradtife of little
more than thirty years ftanding (the time between

49 Hen. IIL. and 28 Edw. L.) by the folemn name of a -
Cuftom? furely nothing can be more contradictory than
this to all our legal notions of this term (in which fenfe
only itcan be here underftood. ) Nothing but continual
and immemarial pra&ife can eftablith a cuftom, fo as
to make it the foundation of a legal plea. *Tis not un-
likely, that there were other writs of this kind antecedent
to this of 28 of Edward I. tho’ they are now loft with
multitudes of other of our ancient records. — *Tis pro-
bable, they were of the fame date with the firft writs
of fummons, of which we have already taken fufficieng
notice.
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ed, nor could the event eafily have been o-
thetwife; thefe Burrows muft be found in
the greateft plenty in the kingdom-of Weflex,

in thofe parts of it more efpecially, fuch as

Cornwall, which were fartheft removed

from the all-confuming depredations of the

Danes, who had now gotten firm pofleffion
of more than half the kingdom, and had
particularly planted themfelves in the Nor-
‘thern and middle parts of it. .But how
fhould commerce be able to rear its head
and flourifh in the midft of fire and fword?
In Weflex it was, where the great Alfred
chiefly kept his court; here it was, that his
wife regulations firft began to take place; to
this kingdom the diftrefled from all parts, all

thofe who had loft their eftates, and were

deprived of their former habitations by the
mercilefs Danes, naturally fled for refuge
and proteCtion ; here were they firft en-
couraged to fettle, and to apply themfelves
to trade for their fupport; here then, we
cannot but conclude, would be formed the
greateft number, -as well as the moft ancient
of thefe trading Burrows; and here they
are found in fact; for the fingle kingdom of
Weflex (including the county of Suffex,
which had been united to it more than two

hundred
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hundred years before the reign of Alfred) fends
more than one thirdof theBurgefles to our pre-
fent parliaments.— What better evidence than
this can be demanded for the truth of the hif-
torical account we have above given of their
original ? However, as peace and tranquillity
were by degrees eftablithed throughout the
whole country, as the court removed into o-
ther parts of the kingdom, and the Danes
were brought to acknowledge and obey Al-
fred and his fucceffors as their lawful princes,
and to fubmit to fuch new laws and conftitu-
- tions as fhould be impofed upon them in the
general affembly of the nation; Trade
likewife advanced out of that obfcure corner
of the realm, where it had hitherto lain
"hid as it were, and gradually diffufed itfelf
throughout the whole kingdom ; the mighty -
advantages of commerce not only to the tra-
der himfelf, but to all other interefts of the
nation, were foon perceived, and new Bur-
rows every where, for this reafon, formed
upon the fame plan; whilft the old ones,
many of them at leaft, partly on account of
their great diftance from the ufual refidence
of our princes, and partly on account of the
- more commodious fituation of the others for -
trade, neceffarily ran to decay, tho’ in ver-

tue
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tue of the lands they were endowed with at
their firft inflitution, they were flill obliged,
as formerly, to fend their deputies to the ge-
neral council of the nation,

I have now gone thro” what I at firft pro-
pofed in writing this Effay ; I have given the
Reader a general hiftorical view of the an-
cient Anglo-Saxon fyftem of govenment both
in Germany and England — an imperfe&
one, indeed, in too many refpects, the beft
however I was able to collect from thofe few
fcattered hints, which are left us of this poli-
ty in the more ancient authors, or from
thofe confufed and j jarring accounts, which
are to be found of it amongft our modern
antiquaries and hiftorians. What breaches,
what innovations were afterwards made in
this conftitution, efpecially upon the Norman
invafion, what changes it has fince underwent,
and by what fteps it gradually arrived at that
high pitch of perfection which it enjoys un-
der the prefent happy eftablifhment, may be
perhaps the fubject of our future enquiry:

FI1NTIS,
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INDEX

Asso*rs had their Thanes among the Anglo-Sax-
ons, Francs and Lombards, 147. n.

ApaM, of what nature the authority was, which he
had over his children, 8.

—— his authority purely perfonal, 87. could not be
delegated to another without the confent of his fa-
mily, 88. , ‘

ADULTERY fcarcely ever heard of in Germany, 20.

AIp 2 concomitant of Feudal tenure or knight’s fer-
vice, 145. n.

ALpErMAN oF THE CounNTy, who peculiarly fo
ftyled, 161. See EALDORMAN,

ALFRED reftores the Anglo-Saxon conftitution ruined
by the Danith wars, 232.

—— in what fenfe he may be faid to have firft divided
England into counties, 233.

“wsm rather reftored the old conttitution, than modetled
the kingdom anew, when he divided it into Try-
things, Hundreds, and Tythings 237. n.

—— A great encourager of Trade, 249.
Arropiar LaND, what it was, 104. & n. 1.
AMBACTI, the fame with thofe whom Tacitus calls

" comites, 38.

* e~ the fiznification of the word, 38.n. 5.

~AMBACTMEN, to be ftill found in Flanders and Ger-
many, 39. : .

AMPHICTYONIC COUNCILS of the fame nature wxl:h

the
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the general affemblies of the antient German ftates,
Ar?uL Es, from whence originally defcended, 5.
—— why fo called, 4.n. 2.
ANGLO-3AX0Ns defcribed by Tacitus under the gene-
ral name of Germans, 8.
—— Their Governthent in Geérmany to be learned from
Roman and other forelgn Authors, 14.
——Their Government in Britainmay in fome meafure
be collected from what it was in Germany, 1 3,95, 96-
—— Their Government flill attended with fome ob-
feurity, 14.
.~ From what Countries they removed immediately
into Britain, 8.
ANGLO-SAXONs probably divided their conquefts by
lot, 101 N.
~—— very fond of War, 102. had acontempt of Agri-
culture, ibid.
—— their manner of letting their lands, 103.
~——— their native Freemen all alike noble, 111.n. 2.
.—— Every native freeman judge of his own family and
dependants, 151.
—— Not made flaves to their Generals by their own
Conquefts, 206, 207.
— punétual in the adminiftration of juftice, 230.
ANTRUSTIONES, who they were, 125 n.
ArpreALS lay from the inferior courts of juftice to the
fuperior, 236.

—— lay from all the provincial courts, in certain in-
ftances, to the Senate and Wittena-Gemot, 236.
ArimANNI amongft the Lombards, of the nature of

the Anglo-Saxon Ceorls, 117. n. 4.
ARIsTOTLE, the manner how he begins his books of
Politics, 17.
Armies, how the German, Roman, Jewith, Franc
and Tartaric. were, probably, originally modelled, 55,
6.
ASSSEMBLIES GENERAL of eachof the German ftates
conftituted, 61. Their intent and expediency, Vl‘l;;i
o
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Who had a right to be prefent at them, 62. The
fovereign legiflative authority of each ftate lodged in
them, 62 — 67. Like the popular aflemblies of
Greece and Rome, 66. The dernier refort of juft-
ice, 67. Inconveniencies attending them, 69. All
the members of thefe affemblies equal to one another,

I.

AS7SEMBLI!8 GENERAL of two or more of thefe ftates
fometimes convened, 78. n. 1. No difference, but

" in the number of members, between thefe and the
general aflembly of each particular ftate, ibid.

B.

Barons of the Normanslike the Anglo-Saxon Thanes,
142. n.

~—— Judges of their own families and dependants,
153. n.

—'?%heir courts of the fame nature as the Hall-motes
of the Anglo-Saxon Landholders, 152 & n.

—— all the native freeholders in the nation fometimes
fo ftyled, 153. n. _

BENEFICES amongft the Anglo-Saxons, what were fo
called, 131.

~—— the fame in general as Thaneland, 132. See
THANELAND. ° '

—— Lay and ecclcfiaftical of the fame nature formerly, -
132, 134.n. 138.

~— Muratori’s definition of them, 133. n. 3.

—— not held by military fervice, 134 n. Given for

" paft fervices, 132. And therefore free from all fu-
ture fervice, ibid. very different from the Fees or
Feuds of later ages, 135. n.

. = Even before the Conqueft -fometimes defcended
from the father to the fon at the will of the Donor,
as upon the Continent, 137. n.

~—— Sometimes given in perpetuity before the conqueft,
132.

i Sometimes held by Women, 133, .

Governments .
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—— Governments of provinces, towns and caftles fo
ftyled, 138.

‘BisHops had their Thanes amongft the Anglo-Saxons,

- Franks and Lombards, 147. n.

Bisuor of the Diocefs prefided in the County-court
with the Governor, 160.

—— In fome meafure fubje& to the Wittena-gemot,
188 & n. 3. '

BockLAND, amongft the Anglo-Saxons what fo call-
ed, 103, 104, 107.

~—— properly allodial, 104, 107. the meaning of the
word, 168.

— Pofleflors of it alone elected into offices,
109.

Br E'?'HREN, all naturally equal as to jurifdiGtion,
85 —87. Reafon of the refpect payed to the eldeft,
8s.

BRISTAxN attacked by the Scots and Piéts, g4.

Burrows, or Borows in Kent, the fame with what
are called T'ythings in the Weft of England, 236. n.
the meaning of the Word, ibid.

BuRROWS-LANDED their original, 236.

Burrows-TRADING firft formed in the time of Al-
fred. 247, 251.

=— governed, as were the landed-burrows, 245.

endowed with land upon their firft erection, or infti-
tution, 258. about what time and upon what occa-
fion firft fent their reprefentatives to the Wittena~
gemots, 254, 255. The fame Burrow did not
- always fend members to every Parliament, 254 n.
becaufe not always. able to pay them, ibid. m-
bard’s opinion, that they fent their reprefentatives
long before the Conqueft, 262. An argument
" for the antiquity of their fending reprefentatives
drawn from the words of the writ direted for the
payment of their members, 264. n. Why more
of thefe parliamentary Burrows are found in
the Weft of England, than in other parts of it,

265. ,
BURGESSES,
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BtircEssEs of corporations fometimes called in

Domefday HominEes Regis &c: this phrafe explains
. ed;260: n.

C

CaTrLE the only richesof the ancient Germans, 244
42. . :

Certic NaTions all governed in the fame manner,
18. n. Their cloathing in the time of Tacitus, 24:

© N2,

Crorrs or CHURLS were not originally defcended

. from the Anglo-Saxons, irr. -were freed-men
and their pofterity, and part of the natives of the
conquered country, 113 114 rented the lands of

- the Anglo-Saxons, 106, 114s Not regarded as
members of the community by the ancient Gera
mans, 114, 174. Had no hand in the adminiftra=

 tion of the public at firft amongft the Anglo-Saxons,
110, 174. Free as to their perfons, 11e. T heir
circumftances and condition by what degrees altered
in England; 110, 1114 115: The only Farmers.of

 the times, 116:n: About the time of the Conqueft
pretend a right to the lands, which had been long
rented by their families, 116. n. 4. the fame in ge-
neral as our ancient foc-men, or the Langobard Ari=
manni, 117. n. 4. What entitled them to the pri~
vileges of the King’s Thanes, 116 Whether it .
was neceffary they fhould poffefs a certain quantity of
land before they could be entitled to the privileges of
the other landholders, 174. n:

CHARTA MAGNA, what was the chief ufe and defigni
of it, 145. n.

CimBRI, the Germans defcended from them, g. n,

- The Reafon of their name, ibid. -

CL8 % Ns of Scotland like what the anciénts called tribes,

. oI Ie

CuesTER-CoUNTY its politieal conftitution, 261. n.
SA ' . -

: : S CLAROTAK,
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CLAROTAE flaves, who, 23,

CLerGY prefent in the Anglo-Saxon Wi
mots, 168. n. formerly all of them in general ftyled
PrRAELATI, 257.10. ° )

CoLroniEes generally introduce the fame kind of go-
vernment, as they have been ufed to live underin their

- mother country, 9o, gI.

~—— their new Conquefts divided according to the mo-
del of theirarmy, 91, 100.

Comites or CoMPANIONS, the ordinary attendants

- of the old German princes fo denominated, 30. al-
ways chofen from the native freemen of the count--
7, ibid. tho’ no particular defignation of them, 33.
Z general defcription of them, 30. their numl
uncertain and arbitrary, 33. A conjefture concern-
ing their original German name, 38. How Taci-
tus came to give them the name of CoM1TES, 36.
n. 1. Infome refpedslike the Roman CLIENTRS,
38. n. 4. and probably to be found in moft other
ancient ftates, 38. ’

CoMMONs, why no mention made of them as diftinct
from the Lords or Peers of the realm, till after Hen-
ry lIl. 257. n. how this diftinction between upper
and lower houfe, Lords and Commons, rofe at firft
258. n. ‘ :

CoNQUERORS get no power by conqueft over thofe
who conquer with them, 208. . :

CONSTITUTION ECCLESIASTICAL, view of the
Anglo-Saxon, 227 — 229.

ConsTITUTION in general overturned during the
long Danith wars, 231.

CorTEs in Spain and Portugal like the Arglo-Saxon-
Wittena-gemots, 198. n.

CounTigs, or fhires, how . firft formed, upon the-
Anglo-Saxons dividing their conquefts, 100. afcer-

tained by king Alfred after the Danith wars, 233. -

divided into Trythings or Laths, Hundreds and Ty-
things, ibid. general meetings of them for what rea-:

* fons eftablithed, 154.
Courty-
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CounTy-CoURTs, the bufinefs ufually tranfalled in
them, 156, — 158. 236.
——who were obliged to be prefent at them 155—157. n.
166. n. 235.
—— the order and method of tranfalting bufinefs in
them, 157-
— like the French provincial parliaments, or thg
Cortes of the different kingdoms of Spain, 159. n.
CounTIEs divers of them fometimes met together on
extraordinary occafions, 156. n.

CounTIES, the Governors of them had their Thanes,
-as the princes formerly in Germany, 147. Styled
Ealdormen in their own language, and Principes irg
Latin, 120. n. 2. 147. Extent of their power and
jurifdi€tion, 162. prefided in the County-courts,
160. Their powerin England lefs than it had been
in Germany, 147. Nominated by the- King,
tho’ probably with the approbation of his Councils,
163.

CouzT, the King’s. See SEnaTE.

CourTs PrOVINCIAL in England their eafe to the
fubjeét, 236. n.

CrowN oF ENGLAND, in what fenfe hereditary;
200, & n. Infome fort elective after the Union,
199. who might be eleCted to it, 198. n. Not he-
reditary in Spain upon the firft fetdement of the
Goths in it, 198.n. :

CusToMms not to be condemned, becaufe not agreeable
to thofe of our own times, 26. .

Cynings-HOLD, the Kings Deputy General of the
army fo called, 213. n.

D.

DEeMEsNEs, or Lord’s land, what fo called, 105.
DzmocrAcyY, the different States of Germany under
one, 62, & n. 71. :
DePuTigs or reprefentatives fometimes allowed in the

Sa general
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general affemblies of the German ftates, 64. 1. §.

Druips had probably no fhare allotted them in the
annual divifion of the German territory, §2. Main~
-tained at the public charge, ibid. Their office as |
priefts, ibid. probably of the chief nobility of the
country. 72. prefided in the general affemblies of
the German ftates, ibid.

DrupEs amongft the Francs the fame as the Thanes

" of the Anglo-Saxons, and the Vaffes of the Francs
and Lombards, 128. n.

E.

EALDORMEN amiongft the Anglo-Saxons, who, and
what fort of officers, fo called, 107. The common-
and only title of all civil magiftrates, 220.n. 257. n.
fometimes ftyled in Latin PRINCIPES; 120. n. 2.

Eccresiasticar ConsTiTUuTION of the Anglo-

- Saxon Church, 227 — 227. .

EGBERT elected to the kingdom of Weflex, 198.

Ecypr, aplanofits ancient civil government, 92, n. 1.

EnTaAI1Ls firft law of, made by King Alfred, 108.

EscHEAT a concomitant of Feudal Tenure, 145. n,

EsTATES PERSONAL amongft the old Germans de-

. fcended to all the children, 107. ‘As did Es-
TATES IN LAND amongft the old Anglo-Saxons,
unlefs otherwife difpofed of by will, ibid. '

EstATEs, all originally held alike by the Anglo-Sax-

~ ons, 16g. not of the King, 204 — 208. but.of_
the community or-kingdom, 209. No fmall free-
holds in thofe Days, 16g. n. Many of the Anglo- -
Saxons deprived of theirs, during-the long Danith
Wars, 245, 248.

" F.
Famivy, every free native Anglo-Saxon judge of his

own, I50. . ,
FamirLieg

-
[ESPRPAP S
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FAMILIES, thofe of the members of the lefler Senate
looked upon in the eye of the law as fo many Ty-
things, 251." .

FatHers oF FaAMILIEs amongft the old Germans,
all of them governors of their own houtholds, 17, &
n. 2. Not called to an account by the public, tho’
they killed their flaves without caufe, 18. Punifhed
their wives for adultery themfelves, without bringing
them to a trial, ibid. ‘Owed this power to that ftate
of freedom, in which nature originally placed them,
26. had no right to judge one another but from mu-
tual confent, 27.

FeorMm or FarM, the original notion of this word,
107. paid by the Ceorls to their landlords, ibid.
When turned into a fum of money, 106 n. 4.

Fee-FARM-RENT, nature of that formerly paid by
our Burrows to the King and other great men,
259. n.

.F EU]?, Sir Henry Spelman’s definition of it, 132 n. 3.

FeupaL TENURE, that the eflence of it is to be he-
reditary, 133. Fees or Knights fees hereditary,
their origin and progrefs upon the centinent, 136.
n. 1. 138—i142.

FEeEs about what time they began to be generally re-
ceived in England, 136. n. Would be particularly
propagated in new Conquefls, 142. A natural and
eafy deduction of the burthens or concomitants o
them, 142 — 145.n.

FeopaL Law its origin, 142.

FipELEs, the Thanes of the Anglo-Saxons, the
Drudes, Leudes, Vafles, and Antruftiones of the
Francs and Lombards fo denominated in the latin of
thofe times, 128. n.

FieLps oF MArcH amongft the Francs like our An-
glo-Saxon Wittena-gemots, 1q9o. n. 4. ~

Fines formerly impofed for all crimes except treafon
and adultery, 58. : ‘

FoLc-LAND, 107.n. 5. See‘OuTLAND. .

$3 Fore-
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Forc-MoTE, not diftin& from the fhire-mot or com-
mon general meeting of the county, 155. n.

Francs, amodel of theirmilitia, 55. n. 3. their man-
ner of dividing their booty and the land they had
conquered, 100. n. all of them in general efteemed
noble, r10. n. 2. their civil polity compared with
that of the Anglo-Saxons, 170. n.

FrREEMEN, all fuch, if native Anglo-Saxons, had a
right to be prefent at the general aflembly of their
ftate, 62. at that time all of them in a ftate of equa-
lity with regard to each- other, 71. Such only al-
lowed to bear arms in the ancient German armies,
68. Copartners in the expedition againft Britain,
99. and proprietors of it after its conqueft, ¢8. for-

" merly all noble alike, 110. n. 2. their numbers in

_ the Anglo-Saxon times not to be eftimated from their
numbers at prefent, 172. n.

FriLazin, whofo denominated by the Anglo-Saxons,
114.0. 1.

Furure HappPINEss, efficacy of the belief of this
principle upon the old Northern armies, 10. n. 2.

G.

GamiNG, the ancient Germans exceflively addicted
toit, 112. n. I. »

Garping: amongft the Spanifh Goths like the

" Thanes of the Anglo-Saxons, 130. n.

Gasinpir amongft the Lombards like the Thanes of
the Anglo-Saxons, 129. n.

GAvuL in what manner divided amongft the conquering
Francs, 100. n.

GENERALISsIMO, reafons for appointing one over
the ancient German armies, 74, 75. was eleted in
a general aflembly of the whole people, 66, 74, 192.
and fometimes, perhaps, appointed by lot, 75. n.

" his power and office, 75, 76. His revenue, ibid.
political refletions upon the conftitution of this ma-

o ' . giftrate,
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giftrate, 76 — 78.  Reafons for continuing him
for life in England, 193. ) ,
GERMANY, its extent in the writings of the ancients,
8. n. 5. Itsdifferent ftates all governed in the fame
manner, 9. A general charafter of its inhabitants,
ibid. never conquered by the Romans, 11.
GERMANS, from whence fo called, ¢. n 1. Igno-
rant of letters, 13. n 2. did not live in towns, 16. n.
married but one wife 19. good to their flaves, ibid.
carried their old form of government with them into
their colonies, 12. Gold and filver in no efteem among
them, 24. Had no eftates of inheritance, 42, 43.
A defcription of their houfes or dwellings, 44. ve
grateful to their benefactors, 48. Freemen all fc 7-
diers, 54. a defcription of their militia, §5. under
the fame officers both in peace and war, 100, 10I.
No diftin&ion of rich and poor among them, 112,
113 n. all of them originally divided their -
qugﬁs into Counties, Trythix):gs, Hundreds, qF;-
things, or fome fuch-like divifion, 238 n.
GovERNMENT, plan of the ancient GERMAN truly

excellent, 80. founded upon the principles of natu--

ral liberty, 81. and fprang from the eriginal confti-
‘tution of things, 82. very agreeable to the Mofaic
account of the origination of the world, 83.
GovERNMENT civil can be founded only in the con-
_fent of the governed, 88.
GrAaPHIONES amongft the Lombards, who fo called,
160. n.
GRrAVE, meaning of the word, 36.

H.

Havrr-MoTE, what amongft the Anglo-Saxons, 152.
Appeals from it to the fhire-mot allowed, 156.

Hewngist, Commander in chief of the Saxons and their
allies, who conquered Britain, 9. '

S¢ " e heglf
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—— had no power to alter the ancient form of govern«

““ment, gé.

—— not called King ’till fome years after his arrival
in England, 193. n.

~—— commanded a volunteer army of Freemen, 195.

HERACLITUS, his notion of what was the moft valuable
fkill in politics, 8o.

‘HeretocH oF THE CounTY, who he was, 161.

'HERETOGE or General of the Public, an elefted and
temporary officer, 192.

HoMAGE a concomitant of Feudal Tenure, or Knight’s
fervice, 143. n,

Horps of Tartars, of the fame nature as tribes, 88,
n. 1. ~

HouseHOLDERS, after the reign of Alfred, refponfible
to the public for their families and dependants,
234.

HUSDRED its Leader, 55. our counties divided inta
them, 233. A conjeéture concerning their original,
101. probably known in England before the time of
Alfred, 238 n. as likewife in Italy and France,
239. n. '

HU»?BIQED-COURT, its inftitution and bufinefs, 235,

" 236. who owed fuit to it, 235, n. .Had its own
head or prefident elefted out of the Hundred,
235.

HUSgBANDS German brought fortunes to their wives
upon their marriage, 20. as formerly, ’tis probable,
did the hufbands of all nations, ibid. n. 8.

Hywmns, the fubje€t and intent of thofe compofed by
the old German Bards, 10 n. 2. The only annals
or records of the Germans, 14. n. o

1 &

IpLENESS, formerly looked upon as a mark of liber-

ty and nobility, 22. : - ’
InLAND amongft the Anglo-Saxons, what, 105.
Jooce Hebrew his office and power, 75. ]
C Us-
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JusTICES ITINERANT, fome account of their firft
inflitution upon the continent, and in England, 161,

162 n. 184 n.
JuTEs, from whence originally defcended, 5. The

"7 fame with the Gotbs, 4. n.

K

- King, this title could not give Hengift any new

power over his own countrymen and partners in the
expedition, 194. Conjectures concerning Hengift’s
firft afluming this title, 194 n. By what means
the KiNGLY power came to encreafe in England,
164.

KING4; ANGLo-SAxoN under certain reftri®ions di-
fpofed of their kingdoms by will, 201, 202. divided
the conquered lands amongft their countrymen, not
as their own property but as chief magiftrates of the
commonwealth, 204 — 207. at what price their
lives were eftimated, 211. Account of their power
and prerogatives, 213 — 218. and of their revenues,
219. their power could not be great, becaufe their
revenues but fmall, 220. feem to have difpofed
of the governments of the counties, 137 n. 163.

KiNnGpom, how it came at firft to defcend from fa-
ther to fon, 196. the Anglo-Saxons diftinguithed be-
tween it and the King, 250 — 212. as did the old
Francs, 211. n.

Kings - CourT, the Anglo-Saxon Senate, as diftinét
from the Wittena-gemot, fo called, 181. See Sk-
NATE. 4

KiNnGLy government hereditary in two ftates of old
‘Germany, .78. n. :

KinGLY power encreafed with the vices of mankind,
215. n. what it was amongft the Lacedemonians,
216. n. and amongft the Romans, 217. n.

Kn1GHTs made by the fuperior Clergy in the Anglo-

Saxon times, 221. n. .
. KNicHT's
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KNIGHT’s SERVICE, what it was, 142. n. anaccount
of the origin of its burthens and abufes, ibid.

L. ' '

LAacepeEMONIAN kings, the nature of their govern~
ment, 60. n s.

LAnDs amongft the old Germans cultivated by flaves
and freedmen, 25. ‘ :

=——in Germany always remained in the community,

109. upon the conqueft of Britain divided amongft
the individuals, g8, 241. in what manner divided
amongft the proprietors, gg. all conveyances of it
regiftred in the county-courts. 157.

LAnD fettled upon trading-Burrows at their firft infti-
tution, 259. and this was made the foundation of
their fending reprefentatives to the Wittena-ge-
mot, 255.259. A.

LANDHOLDER, every native Anglo-Saxon judge of his
own family, 150, 152. n. This power fomewhat
reftrained after the reception of Chriftianity, 151.
all obliged to be prefent at the county-courts, 157 n.
166 n. 238. amongft the Anglo-Saxons all ori-
ginally equal, 168—170. By laws of Alfred
were all obliged to belong to fome tything, 233.

LANDIRECTA, what it was the Anglo-Saxons called
fo, 210. n.

LANGOBARDs or LoMBARDS, all noble alike, rro.
Reafons of their making them a king, 194. n.

LAaTHs or trythings, fome of our countries divided
into them, 233.

Laws, preambles to the old Anglo-Saxon ones how to
be explained, 184. Thofe which go under the
name of Edward the confeflor of what authority,
221. 0.

LEGISLATIVE or SUPREME POWER, where lodged
in the antient German ftates, 62—65. ,
LrupEs among. the Lombards and Francs, like our

- Anglo-Saxon Thanes, 125. n.

" LiserTY

i
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LierTy the bafis of the antient German conftitu-
tion, as ’tis of the prefent happy eftablifthment, 81,
82.

LoTs, in what manner made ufe of by the old Francs

" in dividing their booty and the conquered land,
101. N

&Lorp, origin of the word, 221. s,

Lorps or peers had no particular fummons to the
parliament till after 49 Henry III, and the reafon of
it, 258. n. .

M.

MaciLs among the Lombards of the fame nature as
our Shire-mots, 156. n. ‘

MARRIAGE a concomitant of feudal tenure, 144. n.

Mass-THANEs, incumbents of ecclefiaftical benefices
formerly fo called, 132, 133. '

MAYORs OF THE PALACE under the old French
kings chofen by the people, 78. n.

MEecHANIC ARTS held in cantempt amangft all na-
tions of the antient world, 22.

MIGRATIONS, reafons of them in the firft ages of the
world, 6 n. 3. the manner of making them among
the northern nations, 66. n. 1.

Miss1 rREG1s, amongft the Francs and Lombards who
fo called, 161. '

MonarcH of the Anglo-Saxons, during the Heptarchy,
eleCted in an univerfal aflembly of all the feven
ftates, 223. His authority and prerogatives, 225.
A lift of thefe monarchs, 224. n.

MoRrTGAGES of land ufually regiftred in the county-
courts, 1§7.

flosaic HisTORY verifyed upon a view of the an-
cient fyftems of government, 83, 92, 93. A plan .
of Government deduced agreeably to it,. 85. '

NaTion
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N.

NATION, the original meaning, of this word, ge. n.

NoBsLE, native free-born Anglo-Saxonsall fo, 111.n. 2,
168, 257. n.

NosiLiTy, what fort of notion the antient Germans
had of it, 47, 48. *

«—Socrates’s notion concerning it, 49. No fanion
for indolence and luxury amongft the old Germans,
50. Not fuperior to the other native freemen, when
met together in their general aflembly, 71. Not
hereditary amongft the old Anglo-Saxons, 16g.

NorFoLK, only Ixvi landholders in it at the making
of Domes-day, 169.n.

NorMANDY, upon conqueft honeftly divided amongft
the foldiers of Rollo, 100. n,

O.

OATH OF FIDELITY, nature of that taken by the
Anglo-Saxons to their prince, 212.

OFFICERs and dignitaries of the kingdom always
members of the Wittena-gemot, 244.

OvTranDs of UTLANDS, what {o called by the An-
glo-Saxons, 105. the fame in general with what the
Normans called feodal land, 107. in what manner
difpofed of by the Anglo-Saxons, 105, 130. part of
it parcelled out into benefices, 131. .

P.

Pacus, a German one what, 14. n, like our coun-
ties or fhires, 16. n. each of them in fome meafure

- an independant ftate of itfelf, 16. 57.

PaNacLIcuM, the general affembly of the Heptarchy
fo called, 220. its office and jurifdition, 221. its
conftituent members, 222,

Pana-
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PANATHENEA of the fame nature as the general af-

femblies of the ancient German ftates, 93. n. fuch
likewife were the PANEGYREIs of Egypt, 92, n.

PARLIAMENT, a conjeéture how it came to be di~
vided into two houfes, 258.n.

PEERS OF THE REALM, the members of the lefler
fenate or the king’s court probably firft fo entitled,
182.n. - ‘ '

‘PLEBES, what we are to underftand by this term when
applied by Tacitus to the German government, 175 -
—177

PrAELATI, fometimes made the general title of all the
clergy, 257. n. _ )

PrRINCES OF PROVINCES, their authority amongft
the old Germans, 2g. called Forfte in the language
of their own country, 28. and moft commonly kings
by the Romans, 2g9. how affifted in the adminiftra-
tion of their territory, 30. always attended and
-guarded by their companions, 31. Honorary ones,
how fupported and maintained, 35 n 3. 48, 49.
annually divided the territory of their province, 41I.
Reafon of making this divifion, ibid. n. 1. did not
a&t arbitrarily upon thefe occafions, 45, 47. politi-
cal obfervations upon thefe annual divifions of the .

. territory, 45, 46. Generals of the forces of their
province, 52. Prefidents of the provincial affem-
blies, 57. Their revenues, §8: Their office for
life, 60. might marry two or more wives, 57. eleét-
ed in a general affembly of the nation, 66. ac-
countable to the fame aflembly, ibid. conftituted a
fort of fenate or ftanding committee of the whole
ftate, 6g. not fuperior to other freemen in the ge-
neral aflembly, 72.

PR6OPER;‘Y the true and natural foundation of power,

2, 98.

PROPR?ETORS of land, and non-proprietors, the only

- political diftinction amongft the Anglo-Saxons, 171,

ProvINCE, the foldiers of each fought together, 54.

‘RacHIM-
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Rl

RAcHIMBURGII amongft the Saliens, who fo called,:
161. n. '

RELIEF, 2 concomitant of feudal tenure, 144. n.

Rericron fell under the confideration of the Anglo-
Saxon Wittena-gemot, 188.

REPRESENTATIVES, our prefent cuftom of fending
fuch to parliament, how, probably, introduced, 237.
firft praifed about the time of Alfred, 242. n.
from trading-burrows, about what time and upon
what occafion admitted, 255. originally chofen out
of thofe, who belonged to the Burrow, 254. n. more
ancient, than 49 Henry III, 255. n. undoubtedly
before the conqueft, 262. .

RETALIATION, law of it explained, 58. n. 3.

RicosHoMEs of Spain like our Anglo-Saxon Thanes,
131. n. -

RoELo honeftly divides Normandy among his Soldiers,
100. N, '

RomMmANSs their charaiter from an epiftle of Mithridates,
11. 1. 3.

——their irmies before Marius made up only of citi-
zens, 68. '

——quit the fovereignty of Britain, g4.

S.

Saca and Soca, meaning of thefe words, 153, n.
SALIENS, who they were, 100. n. Sortes Salicac what,
101. n.
* SARMATIA AsIATICA the original feat of the Anglo.
" Saxons, 4.m 2. 5.
Saxons fent for to the affiftance of the Britons, g,
ScepTs of Ireland of the nature of tribes, 88. n. 1.
ScUTAGE a concomitant of feudal tenure, 145. n.
SENATE in GERMANY, of whom it confifted, 69.
its bufinefs and jurifdiction, 69, 7o.
: SENATE
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SENATE ANGLO-SAXON, its inftitution diftin@ from
the Wittena-gemot, 178, 179. its office and ju-
rifdi¢tion, 180—186. of whom it cenfifted, 181.
Privileges of its members feem to have given rife to
the privileges of our prefent lords or peers, 185. n.
fubfcribed their names to all new laws, charters, etc.
186. n. :

SHIRE-MOT, what it was, its power and jurifdiction,
154—161. fec COUNTY-COURT.

SLAVEs not admitted to ferve in the old German ar-
mies, 68. / '

SocMEN and SoccAcGEe-tenure, their original in En-
gland, 117. n. 4. ‘

SoLpuRrill the fame with the Amba&i of Caefar and

" Comites of Tacitus, 40.

SOVEREIGN Or SUPREME POWRER, where lodged in
the antient German ftates, 62, 65. ,

SuccEession, the order of it frequently interrupted in
each kingdom of the Heptarchy, 197. How regu-
lated after the union of the Heptarchy, 128.n. In
what fenfe it was termed an inheritance, 200. n.

T.

TAxEs, only four general ones among the Anglo-
Saxons,.and all impofed by authority of Wittena-ge-
.mot, 187.

TerRRITORY oOf each province in Germany annually
divided amongft all the freemen, 41.

THANEsS, this word not known to the old Germans,
117. when firft mentioned in the Anglo-Saxon laws,
ibig. n 1. meaning of the word, 118, 120. the
fame with the Gaulifh Ambacht-men, or the Ger-
man companions, 118. were always native freemen,
119, 135. attendants, guards, and counfellors of

~ their patrons, 120. fometimes called PRINCIPES et
VIRI PRIMARIIL, ibid. n. 2. by what gradations
they acquired their power and dignity in England,
122—124. frequently rewarded by their lords with

’ benefices,

\
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benefices. 125. 131. a higher value fet upon theif

- lives by the laws, 116. Of two forts lay and mafs,
132. 133. conftituted, upon being admitted into the -
family of their lord, not upon collation to a bene=

- fice, 127. n. took an oath of fidelity upon being

. admitted into the fervice of their Lords, 134.

- did not repeat this oath upon being collated
to a benefice, ibid. fome of them had no be-
nefice at all, ibid. & 127. n. equally free, after their

- benefices were made hereditary as before, 142. 143:
a fecond and third order of them, 146 — 148.

. TrANEsS-KING’s not fo denominated on account of
holding lands of the King 135.

THANE-LAND; what, 132. See BENEFICES.

—— very different from land held by military fervice,
133. not ordinarily hereditary, 133. given free of.
all fervice whatever, 132 — 135. in perpetuity,

- *129. n. when it began to be clogged with knight's
fervice, etc. 135, 136.

TRADE, its origin in England, . 247, 254.

TraDING-Burrows or Corporations, when firft
formed, 250 — 253. About what time and upon

- what grounds they fent their reprefentatives to the
parliament, 254. Lands fettled upon.them at their
firft inflitution, 2§2. undoubtedly reprefented in
parliament before the end of Henry III, 255. n.

TRriBES, what they originally were and how confti-
tuted, 88, 89. all naturally independant of each
other, 89. their method of preferving the common

- peace, qo. who, probably, their firft heads or
princes, 89. n.

‘Trinopis NEcessiTAs of the Anglo-Saxons, what
it was, 140. 209. not of the nature of perfonal
fervice, 210. n. fuppofed to be excepted in all dona-
tions of land, ibid. common to all the land of the
kingdom in general, 209.

TryTHINGs, Counties divided into them. 101,

233 '
TYTHINGS

&
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TyTHINGS, the leaft divifion of our counties fo deno-
minated, 101, 233. Reafons for dividing the king-
dom into them, 234. Certain families looked upon
in themfelves as fuch, 233. whofe families thefe,
probably, were, 234. m known in England before
Alfred, 237. n. as likewife in Italy and France,
230. n. N

’I’Y'ls'gunc-coun'r, its inftitution and bufinefs, 235,
Had its own head or prefident eleCted out of its own
body, ibid. this magiftrate called Alderman, 257.
n

T¥THINGS-LANDED might offer the firft occafion of
fending reprefentatives to the great council of the
nation, 242, 243 .
UNGINI among the Saliens, who fo called, 161, n,

-

V.

VAGABO‘ND‘S, who were looked upon as fuch by the
Anglo-Saxons, 2373,

V assks, the fame as the Anglo-Saxon Thanes, 124.n,
fee THANES. Meaning of the word, 126. n.

=—Ilittle or no diffeyence between them and vaffals,
ibid.

«—difference between them and the feudatary vaffals
of the Francs, ibid. and 135. n.

UnioN of the Heptarchy under Egbert made no dif-
ference in the conftitutien, 230. :
VorTIGERN king of Britain propofes calling the

Saxons into the ifland, g5.

w,

War the great bufinefs and delight of the ancient
Germans, 21. The teft of true nobility amongft
all nations formerly, 22. looked upon as the moft
excellent of all virtues, 23. n. 4. the moft common
occafions of it amongft the old.Germaos, 24.

¢ T WaRrs

TN



290 I NDE X

WaRrs-DANI1sH the occafion of great confufion in the
Anglo-Saxon conftitution, 231, 248. A
WARDsHIP a concomitant of knight’s fervice, 144,

n. :

WEREGILD, the king’s what, 211.

Wessex the refuge of thofe Anglo-Saxons who were
fpoiled of their eftates in the north and middle of
England, 248. -

WEesT oF ENGLAND how it came to pafs that there
are fo many more Burrows here which fend Repre-
fentatives to Parliament, than in the other parts of
the kingdom, 265. ’
ESTMIMSTER-HALL, its courts from whence, pro-
bably, derived, 184. n.

Wirrs, Anglo-Saxon kings under certain reftriCtions
'difpofed of their kingdoms by them, 202.

- WITTENA-GEMOT, occafion of its inftitution, 165.
all the landholders in the kingdom in general its con-
ftituent members, 167, etc. after the union convened
in different parts of the kingdom, 172. n, great mul-

_ titudes prefent at them, 173. n. held ufually in the
open air and near fome river, ibid. of the fame na-
ture with the general affembly of the people which
was ufed to be held in Germany, 177. No man
might bg difturbed in his paflage to it, ibid. Nor
break the peace in it without a double punifhment,
188. Extent of its power both in civil and ecclefia-
ftical matters, 186—197. Its prefident originally
elected, 1q1. looked upon by the Anglo-Saxons as
a great burthen to attend them, 240, 242, 254. n.
of whom it ufually confifted after the time of Alfred,
244 ,

WomEN amongft the old Germans treated with com-

. plaifance and affection, 20.

+=—admitted to the public councils of the Celts, 20.
n. g. had the care of all the domeftic concerns com=
mittcd to them, 21.

. .
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WRiTs to Burrows to fend reprefentatives on what oc-

cafion firft iffued out, 255. n. To what fort of

Burrows direfted, 256. n. Origin of thofe directed

to Burrows for the payment of their reprefentatives,
265. n. ‘

Y,

YouTH, the German not fuffered to bear arms for
their country till admitted in a general affembly of
the flate, 67.
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Lately Publified,

Madldpns wrees 10id@- % "Ocigid@-.
Plutarchi de Ifide et Ofiride liber: Graece et Aii=
glice. Graeca recenfuit, emendavit, Commentario
auxit, Verfionem novam Anglicanam adjecit SAMUEL -
SQuirEg, A. M. Archidiaconus Bathonienfis, Accef=
ferunt Xylandri, Baxteri, Bentleii, Marklandi Con=
jeCturae et Emendationes. - Cantabrigize, Typis Aca~
demicis. ‘ ,

Orationes duae:  Una Deméfthenis contra Midiam,
altera Lycurgi contra Leocratem. Graece et Latine, -

recenfuit, emendavit, notafque addidit JoANNEs TAY<
tor, LL.D. Col. D. Joan. Cant. Soc. 8vo.

HupisrAs, in Three Patts, with large hiftorical and
explanatory Notes, and a Preface, by ZAcHARY GREY
LL.D. In two Volumes, 8vo. adorned with a new
Set of Cuts.

Five additional Volumes of Setmons preached upon
feveral Occafions. By RoserT SouTH, D. D. late
Prebendary of Weftminfler, and Canon of Chrift Church,
Oxon. l\l}yow firft printed from the Author’s Manu+
fcripts, and never before publifped. With™ the chief -
Heads of the Serthons prefixed to each Volume, and a
general Index of the principal Matters.

Printed for C. Bathurf, at the Crofs Keys in Fleet-fireet.
Likewife, :
- The new and beft Sorts of the BisLE and CommoN
PrAYER Book, printed at Cambridge,

In the handfomeft and moft corre@& Manner, for the
Ufe of Churches, Families, Schools, and all private
Perfons whatfoever, _ :

Are publithed (oNLY) by Charles Bathurft in Fleet-
Sireet, and fold by him wholefale and retale, in all
forts of plain or curious Bindings. '
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