


^i

- . ^tUBRARY<9A5/

i^^ ^AOJIIVJJO^

or

^lOSANCa£q> 5,SNtUBRARY^^ #ilBf

%u3Nvsm=^ "^AaiAiNfljy^^ '^^ojiivdjo'^ '^.^ojn

»^ ^OFCAUFOMij^ ^\WUNIVER%.

I'

.v?? ^

o

si^ ^(^AavMiii^ ^QuoNvsov^ %aiAwaiw^

^•OFCAIIFOI?^ ^OFCA

^

/A ^-lOSANCElfx^

-71 o '^^-—^ "^

5 ^

^•UBRARYQ^ ^•UBRARYO^v

5 1 li-^^
^WE•llNIVERS•/4

^ ^aMiNftaVkV^ ^<»ojnvDjo=^ ^^msm-i^ <f^3wsm^ %a3A

^lOSANCElCf^

"v/jiUAiNn-att^

^OFCAUFOR^ ^OFCAUFOiiJi^

^^omm^

AWEUNIVERy/A

'^i:?U3NVS0V'^ "^/saaA

5a, ^l-UBRARYQr

i ^

5jt\EllNIVERtov ^lOSANCE^r^

o
^tUBRARYO^^

<J3UDNVS01^ '^JUAINHIIW^ '^.SOillVDJO'i^ '^^OJI

?^^
^.OFCAIIFOI?^^

.v^ ^

aweuniver%.

iv^^ "^ojujvjjaniv^"^ ^r?u!)Nvsoi^

o
>

^OFCAllFOff^ ,^.OFC/

//9a}>V)lfll'
^^"^ //JlHV

f^ ^10SANCEI%

^ v/iHaAiNnawv*

/A aJcVOSANCEUTx

^lUBRARYOr

^OFCAUF0%

^lUBRARYQ^^
3 i 1/-^ ^

fe ^

^.OFCAUFO%

Vfej 2S

,^^\E•UNIVERS'//.

^.ifOJnVDJO^^ ^TiUONVSOl'^

<

^MEUNIVERS"//-

^/^aaA



^kmrn^"^ "<QU3KVS0# *%iGAINrtJ\^^ "^^^Aavaaii-^ ^'^omm

^iosANcn% ^im^tm-Qt^

"^/smiHrn^

^^J^EUMIVERS/^

^<jfOJiivDjo=^ '^^ojnvjjo't^ "^Ji^uaNvsov^

t

"^^/sajAiNn

"^/SilJAINn-iW^

M,OFCAIIFO% ^OFCAIIFO^ .^WEUNIVERS/A

>&Aavjiaii# <fj/uoKvsov'^

^lOSANCI

%iiaAiNn

^lllBRARYf?^ ^\\EUNIVERS//v

'^J'iUONVSOl'^

^lOSANCFlfj)>

"^/^aaAiNnayw^

^tllBRARYOr ^tUBRAB

^«»0inV3JO'^ %oiim

^OFCAtlFOi?^^
^^

.^WEU^ilVER%

"^XiUDNVSOV^^

^lOSANCEUr^

Q

%iaAiNflmv

^OFCAllFOi?^ ^OFCALIF

"^(^Aavjiai

^10SANCEI%

g §
^tUBRARYQ^ ^l-UBRARYQ^ ^5!rtEUNIVER%

"^AiGAiNfl-awv^ ^oiimi^"^ "^tfojiivjjo^ <riu3Nvsoi^ ^AaSAINO

vvlOSANCELfjv

o
^OFCAUFO%, ^OFCAUFOft^

I 1 XIR'S

AMEUNIVERy//,

"^/.^WAiNAiuv^ '^^^Aavaaiii^'^ '^^^Aavaain'^^ ^inNvy)!^

^lOSANCI

o

'^-'^ajMNa

^l-UBRARY(?/^

-3 OS

.^WEUNIVERS/A ^lOSANCE^r^

O
^lUBRARYOc. 5^1-UBRAR"

%a3AlNfl-3ViV^ ^(SIOJIWDJO^ ^^OJIIVD-

^OFCAlIFOi?^S

v© oa

^lOSANCElCr^

o
i IL<U^

^OFCAUFOff^

iVQl
t- <^

^OfCAllR





1^
T:

:^.h









THE "'^^'^

ENCYCLOPAEDIA

OF

EVIDENCE

EDITED BY

EDGAR W. CAMP

VOL. X

LOS ANGELES, CAL.

L. D. POWELL COMPANY
1907



T

COPYRIGHT 1907

BY L. D. POWELL COMPANY

TIMES-MIRROR PRINTING AND BINDING HOUSE

LOS ANGELES, CAL.



TABLE OF TITLES.

Principai, and Agent i

p*rincipal and surety 44

Privh,Eged Communications 77

PuBuc Lands 361

PuBi,ic Policy 450

Quo Warranto 454

Raii^roads 461

Rape 577

Ratification 611

Reasonable Doubt 625

Rebuttal 635

Receivers 658

Receiving Stolen Goods 664

Recognizances 677

Records 690





PRINCIPAL AND AGENT.

1. EVIDENCE IN ACTIONS BETWEEN PRINCIPAL AND
THIRD PERSONS, 6

I. In Genoa!J 6

A. Burden of Proof, 6

a. Of Fact of Agency, 6

b. Of Extent of Authority, 6

(i.) 1)1 General, 6

(2.) Authority To Sell and Convey Land, 6

(A.) In General, 6

(B.) Where Authority Is Limited, 7

(C.) IVJiere Authority Is General, 7

(3.) AntJiority To Execute Lease, 7

(4.) Authority To Make or Indorse Bills or

Notes, 7

(5.) Authority To Buy Goods, 7

(6.) Authority To Employ, 8

(7.) Authority To Make Guaranties and War-
ranties, 8

(8.) Authority To Receive Payment, 8

(A.) //; General, 8

(B.) Where Agent Is In Possession of Se-

curities, 9
c. Continuance of Special Agency, 9

d. Of Ostensible Agency, 9

e. Of Execution of Contract, 9

B. Presumptions, 9

a. Act Inuring to Benefit of Principal, 9

b. Prior Acts With Knozvledge of Principal, 9

c. Special Authorization at Another Time, 10

d. Presumption That Authority Is General, 10

(i.) Generally, 10

(2.) Possession for Tzventy Years, 10

(3.) Ancioit Documents, 10

(4.) No Presumption Prom Acknozdedgment, 10

(5.) No Presumption From Recital of Author-

ity, II

e. Authority To Receive Payment, 11

Vol. X



PRIXCIPAL AND AGENT.

(i.) Limited Authority, ii

(2.) Where Agent Ha^ Acted as Principal. 11

f. Letters Purporting to Ansiver Plaintiff's Letters to

Principal. 11

g. No Presumption of Authority To Do an Illegal

Act, II

h. No Presumption of Authority To Buy From Au-

thority To Sell, II

i. No Presumption as to Presence of Principal, 11

C. Order of Proof, 11

D. Mode of Proof, 12

a. Generally, 12

b. Parol Evidence, 12

(i.) In General, 12

(2.) Where Written Pozver of Attorney Not Es-

sential, 13

(3.) To Enlarge Written Pozver of Attorney, 13

(4.) To Explain or Interpret Written Pozver of

Attorney, 14

(5.) Where Written Pozver of Attorney Is Es-

sential, 14

c. Testimony of Agent, 14

(i.) As To Fact of Agency, 14

(2.) As To Extent of Authority, 15

d. Declarations of Agent, 15

(i.) As To Agency, 15

(2.) As To Extent of Authority, 18

(3.) Not Admissible Altliough Accompanied by
Acts, 18

(4.) Admissible in Support of Other Evidence,

19

(5.) Admissible To Explain Acts, 19

(6.) Admissible To Shozv a Holding Out, 19

(7.) Admissible When Ratification Relied Upon,
20

(8.) Admissible When Principal Sues on Con-
tract, 20

e. Admissions of Agent, 20

(i.) In General, 20

(2,) Conduct, 20

f. Declarations and Admissions of Principal, 20

(i.) In General, 20

Vol. X



PRIXCIPAL AXD AGEXT. 3

(2.) Self-Serving Declarations. 21

(3.) Repudiating Act, 21

g. Declarations and Admissions of Another Agent, 21

h. Circumstantial Evidence, 21

(i.) In General, 21

(2.) Great Latitude AUou'cd. 21

(3.) Acts Xot Implying Kno-uledge and Consent

of Principal, 22

(4.) Acts Implying Knowledge of Principal 2^

(5.) Course of Dealing Bctzceen Parties, 24

(6.) Similar Transactions Acted Upon by Prin-

cipal, 24

(7.) Acts Must Be of Same Character, 25

(8.) Authority For a Single Act, 25

(9.) Dealings Betzveen Principal and Agent, 26

(10.) Similar Transactions With Principal, 26

(11.) Character of the Business, 26

(12.) Business Customs, 26

(it,.)- Authority of Si)}iilar Employes. 2y

(14.) General Reputation. 27

(15.) Opinion of Witness, zy

(16.) Understanding of Party Dealing W\t]i

Agent, 29

i. Pozvers of Attorney, 29

E. Sufficiency, 29

a. In General, 29

b. Principal's Conduct, 30

c. Testimony of Agent, 31

d. Of Particular Facts, 31

(i.) General Pozvers, 31

(2.) Evidence That One Is Acting for Another

Not Sufficient, 31

(3.) Similar Transactions, 31

(4.) Recognition of Autliority, 32

(5.) Admissions of Principal, 32

(6.) Letter in Response to One Addressed /#

Principal, t,2

(7.) Limited Authority, 32

e. For Particular Purposes, 32

(i.) Authority To Sell Property. 32

(2.) Authority To Make or Indorse Bills or

Notes, 32

Vol. X



[ PRINCIPAL AND AGENT.

(3.) Authority To Receive Payment, 33
2. Bvidence of RatiUcation', t,2>

' A. Burden of Proof, 33
a. In General, 33

B. Presumptions, 33
a, Fro;H Silence, 33
b. Prom Nature of Acts, 33

C. Essential Evidence, 33
a. Knowledge of Facts, 33

b. /^yurjf, 33
D. Mode of Proof, 33

a. Conduct of Principal, 33
b. Declarations of Principal, 34
c. Amount of Evidence Required, 34

(l.) /n General, 34

(2.) Where Acts Have Been Notorious, 35

(3.) 527^nc^, 35

3. Undisclosed Principal, 35
A. Burden of Proof, 35

a. In General, 35
b. Where Principal Entrusts Agent With Indicia of

Title, 35
B. Mode of Proof, 35

a. Paro/ Ezndence, 35
b. Conduct of Principal, 36

c. Direct Testimony, 36

d. Amount of Proof Required, 37

II. ACTIONS BETWEEN PRINCIPAL AND AGENT, ^7
1. Actions For Accounting, 37

A. Burden of Proof, 37
!a. 0/ Receipt of Money, ;^y

b. Accounting for Amount Received, 37
c. T/za/ Disbursements Were Authorised, T,y

d. T/kz^ Agent Has Received Nothing for Goods Con--

signed, 37
B. Admissibility, 37

a. Conduct of Agent, 37
b. Account Books, 38

2. Actions Based on Agent's Neglect or Misconduct, 38

A. Burden of Proof, 38

a. Of the Wrong, 38

Vol. X



PRIXCIPAL AXD AGENT. 5

b. Of Facts In Excuse, 38

c. That Principal Has Not Been Damaged, 38

B. Mode of Proof, 39

a. Evidence of Circumstances, 39

b. Admissions, 39
c. Custom, 39

3. Actions for Compensation. 40

A. Burden of Proof, 40

B. Mode of Proof, 40

a. Evidence of Employment, 40

b. Evidence of Value, 40

(i.) Where Express Contract, 40

(2.) Compensation of Similar Agents, 40

(3.) Expert Testimony, 41

(4.) UnskilfIllness of Agent, 41

c. Self-Serving Declarations, 41

d. Evidence That Agent Was Acting for Other

Party, 41

in. OTHER ACTIONS, 41

1. Betzvcen Agent and Third Persons, 41

A. Burden of Proof, 41

a. Contract Made Apparently as Principal, 41

b. Contract Made Apparently as Agent, 41

c. Where Credit Given to Agent of Knoicii Princi-

pal, 41

B. Presumptions, 41

a. Where Acts Are Within Authority, 41

b. That Known Principal Was Given Credit, 42

c. Contract Signed " B, Agent, " 42

d. No Presumption That Agent Has Paid Money to

Principal, 42

C. Mode of Proof, 42

a. Parol Evidence, 42

(i.) Not Admissible To Exonerate Agent Who
Has Not Disclosed His Principal, 42

(2.) Admissible To Shozv Authority, 43

b. Evidence of Intent, 43
D. Sufficiency, 43

2. Betwe-cn Third Parties, 43

3. Criminal Actions, 43

Vol. X



PRINCIPAL AND AGENT.

I. EVIDENCE IN ACTIONS BETWEEN PRINCIPAL
AND THIRD PERSONS.

1. In General. — A. Burden of Proof. — a. Of Fact of Agency.

The burden of proving the existence of the relation of principal and

agent is upon the party claiming it to exist/

b. Of Extent of Authority.— (l.) In General.— In general, a

party suing a principal on a contract made by one assuming to act

as an agent has the burden of proving the latter's authority.'

(2.) Authority To Sell and Convey Land. —(A.) In General. — The
authority of an attorney to sell and make a conveyance of land must

be strictly proved by the party claiming under it.^-

1. United States. — Russ :-. Telf-

ener, 57 Fed. 973.

Alabama. — Spratt v. Wilson, 94
Ala. 608. 10 So. 209; Sellers v. Com-
mercial Fire Ins. Co., 105 Ala. 282,

16 So. 798; George v. Ross, 128 Ala.

666, 29 So. 651.

Illinois. — Proudfoot v. Wightman.
78 111. 553; Martins v. Green, 3 111.

App. 626; Jahn v. Kelly, 58 111. App.

570 (semble) ; Schmidt c'. Shaver,

196 111. 108, 63 N. E. 655, 89 Am.
St. Rep. 250.

lou'a. — Moffet v. Moffet. 90 Iowa

442, 57 N. W. 954-

Kentucky.— Dougherty z'. Hollo-

way, 5 T. B. Mon. 314; O'Day v.

Bennett, 26 Ky. L. Rep. 702, 82 S.

W. 442.
Louisiana. — McCarty v. Straus, 21

La. Ann. 592.

Maine. — Stratton 2: Todd, 82 Me.

149, 19 Atl. III.

Massachusetts. — Beals v. Merriam,
II Mete. 470.

Michigan. — Thompson z'. Clay. 60

Mich. 627, 27 N. W. 699; Clark v.

Dillman, 108 Mich. 625, 66 N. W. 570.

New Hampshire. — Morse v. Bel-

lows, 7 N. H. 549, 28 Am. Dec. 372.

Pennsylvania. — American Under-
writers' Ass'n V. George, 97 Pa. St.

238; Baltimore & O. Employes' Re-
lief Ass'n V. Post, 122 Pa. St. 579. I5

Atl. 885, 9 Am. St. Rep. 147, 2 L.

R. A. 44; Duncan v. Hartman, 143
Pa. St. 595, 22 Atl. 1099, 24 Am. St.

Rep. 570.

Rhode Island. — Ward z'. Trustees
of New England, 27 R. I. 262, 61

Atl. 651.
2. Alabama. — George z'. Ross,

128 Ala. 666, 29 So. 651.

Illinois. — Matthews z: People's

Fire Ins. Co., 64 111. App. 280.

Iowa. — Pray v. Farmers' Incorp.

Vol. X

Co-op. Creamery, 89 Iowa 741, 5G N.
W. 443.
Louisiana. — Wells z'. McMaster.

5 Rob. 154; Carpenter z'. Beatty. 12

Rob. 540.

Maine. — Holmes f. Morse, 50
Me. 102.

Minnesota.— Brayley v. Kelly, 25
Minn. 160.

Missouri. — Johnson v. Hurley, 115
Mo. 513, 22 S. W. 492; Knoche v.

Whiteman, 86 Mo. App. 568.

Nezv Jersey. — Marvott v. Swaine,
28 N. J. Eq. 589.

Nezv York. — Thurman v. Wells,
Fargo & Co., 18 Barb. 500; Kipp v.

East River Elec. Light Co., 19 N. Y.

Supp. 387.

Oregon. — Sears v. Daly, 43 Or-

346, 73 Pac.
5;

Pennsylvania. — Hough v. Doyle,

4 Rawle 291.

South Carolina. — Dixon v. Has-
lett, 3 Brev. 475 ; Bank of Hamburg
v. Johnson, 3 Rich. L. 42 (authority

must be clearly proved).
South Dakota. — Larpenteur z'.

Williams, 12 S. D. 373. 81 N. W.625;
Case Threshing Mach. Co. v. Eich-
inger, 15 S. D. 530, 91 N. W. 82.

Texas. — T. H. Baker & Co. v.

Kellett-Chatham Mach. Co. (Tex.

Civ. App.) 84 S. W. 661.

Wisconsin. — Parr v. Northern
Electrical Mfg. Co., 117 Wis. 278. 93
N. W. 1099; Ames v. D. J. Murray
Mfg. Co., 114 Wis. 85, 89 N. W. 836.

See also Crary v. Turner, 6

Johns. (N. Y.) 51; White S. M.
Co. V. Hill. 136 N. C. 128, 48 S. E.

575; Nicholson v. Pease, 61 Vt. 534.

17 Atl. 720. These latter cases ap-

ply the same rule against defendant
where he sets up an act of the plaint-

iff's agent.

3. Logan v. Steele's Heirs, 4 T.



PRIXCIFAL AND AGENT. 7

Of Parol Authority To Sell Real Estate.— A purchaser who relies

upon parol authority of an agent to sell real estate must establish

the authority by clear, certain and specific evidence.*

(B.) Where Authority Is Limited. — Where the authority is

limited it must be shown that the conditions under which a convey-

ance was to be made have been fulfilled.^

(C.) Where Authority Is General.— Where the land is not de-

scribed in the power of attorney, the evidence must show otherwise

that the land conve}'ed was covered by the authority.*^

(3.) Authority To Execute Lease. — A lease executed by an agent is

not admissible until the authority is shown by clear evidence.''

(4.) Authority To Make or Indorse Bills or Notes.— The authority of
an agent to make or indorse bills, notes and other instruments sued
upon must be proved f but it may be inferred from circumstances.^

(5.) Authority To Buy Goods. — The burden is on the party who sells

goods to an agent to prove that the goods sold are of such character

as the nature of the business authorized the agent to purchase.^''

B. Mon. (Ky.) 430; Herndon v.

Bascom. 8 Dana (Ky.) 113; Daven-
port V. Parsons. 10 Mich. 42, 81 Am.
Dec. 772 ; Yarborough v. IBeard, i

Tayl. (N. C.) 25; Territory v. Klee.
I Wash. 183. 23 Pac. 417. See also
Union Mut. Life Ins. Co. :. Masten.
3 Fed. 881.

The power must be shown by some
evidence other than the muniment of
title. Blume v. Rice, 12 Tex. Civ.

App. I, :^2 S. W. 1056.

Authority To Make Contract To Sell

must be proved. Clark v. Gordon,
35 W. Va. 735. 14 S. E. 255.

4. Proudfoot V. Wightman, 78 111.

553 ; Challoner z'. Bouck, 56 Wis. 652,

14 N. W. 810.
" It is not doubted that parol au-

thority would be sufficient for this

purpose, but then it must be clear

and explicit, and not clouded with
any uncertainty. A party may not
be deprived of his property without
his consent, and where an agent un-
dertakes to bind his principal in a
contract for the conveyance of real

estate, his authority so to do must
be certain and specific." Tavlor z'.

Merrill, 55 111. 52.

5. McConnell Z'. Bowdrv's llcirs.

4 T. B. Mon. (Ky.) 392.
6. Dunnegan Z'. Butler, _'5

Tex. 501.

7. Humphreys z'. Browne, 19 La.
Ann. 158.

Where an oral lease is claimed,
and all the circumstances tend to

show authority in the agent, the si-

lence of the principal, who has the
conclusive evidence peculiarly with-
in his possession, goes strongly to

support the fact of authority. Grigs-
by v. Western Union Tel. Co., 5 S.

D. 561, 59 N. W. 734.

8. Consolidated Nat. Bank v. Pa-
cific Coast S. S. Co., 95 Cal. i. 30
Pac. 96, 29 Am. St. Rep. 85; Rio
Grande Extension Co. v. Coby, 7
Colo. 299, 3 Pac. 481 ; Folger v.

Peterkin, 39 La. Ann. 815. 2 So. 579;
Flax & Hemp Mfg. Co. z: Ballen-
tine, 16 N. J. L. 454; Connell z'. Mc-
Loughlin, 28 Or. 230, 42 Pac. 218.

But it is not necessary to show writ-

ten authority. Garrott z\ Ratliflf. 83
Ky. 384; Trundy v. Farrar, 32
Me. 225.

A failure by an agent to produce a

power of attorney does not raise any
inference that it authorized him to
sign a note. Connell v. McLough-
lin, 28 Or. 230, 42 Pac. 218.

9. Trundy v. Farrar, ;i2 Me. 225.-

10. Wallis Tobacco Co. z'. Jack-
son, 99 Ala. 460, 13 So. 120; Odell
Typewriter Co. z\ Scars. Roebuck
«& Co., 86 111. App. 621. See. how-
ever. Thurber z'. Ander.son, 88 111.

167. An agent for one who kept a
grocery and saloon bought imported
ale and cigars. It was objected that
the goods were not suited to the busi-

ness, but the court disposed of this

by saying: 'The evidence fails to

show that the goods ordered were

Vol. X



8 PRINCIPAL AND AGENT.

(6.) Authority To Employ.— A party suing for services rendered

under a contract with an agent must show the latter's authority ;^^

but where the agent is one of the chief officers of a corporation, and

the services are such as the corporation would require, the authority

may be presumed. ^^ Likewise, where the president of a corporation

hires an employe, it will be presumed that he had authority to agree

upon a compensation."

(7.) Authority To Make Guaranties and Warranties. — A party seek-

ing to hold a principal on a guaranty or warranty made by an agent

has the burden of showing the latter's authority.^* When an agent

is sued upon a warranty, he has the burden of showing his author-
ity.i^

(8.) Authority To Receive Payment— (A.) In General. — The au-

thority of an agent to receive payment for his principal must be

proved by the party making payment;^® but the proof need not be

not such as are within the line of

business in which appellee was en-

gaged."

In general, to the effect that plaint-

iff has the burden of showing the au-

thority of the agent to buy, see Cas-
sidv V. Aldhous, 3 Misc. 627, 23 N.
Y.'Supp. 318.

11. Schlapbach v. Richmond &
D. R. Co., 35 S. C. 517, IS S. E. 241

(authority of railroad station agent
to employ detective to find persons
who had been robbing cars must be
proved) ; Stinson v. Sachs, 8 Wash.
391, 36 Pac. 287; Ames v. Murray
Mfg. Co., 114 Wis. 85, 89 N. W. 836.

12. Cincinnati. I., St. L. & C. R.
Co. V. Davis, 126 Ind. 99, 25 N. E.

878, 9 L. R. A. 503. "An officer of

such a high rank as general super-

intendent is presumed to possess au-
thority to employ surgeons and
nurses to render service to persons
injured by the trains of the com-
pany."

13. Steel V. Solid Silver Gold &
Silv. Min. Co., 13 Nev. 486.

14. Willard v. Mellor, 19 Colo.

534, 36 Pac. 148; Gray v. Gillilan. 15

111. 453, 60 Am. Dec. 761 ; Lake Erie

& W. R. Co. V. Faught, 31 111.

App. no.
Where an agent is authorized to

sell machines which are sold with a

printed warranty, the legal presump-
tion is that he is authorized to make
sales upon the terms and conditions

therein contained, and not otherwise.

Richmond v. Greeley, 38 Iowa 666.

15. Wheeler v. Reed, 36 111. 81.

Vol. X

16. Illinois. — Garrels z'. Morton,
26 111. App. 433.
lozm.— Tappan r. Morseman, 18

Iowa 499; Harrison r. Legore, 109
Iowa 618. 80 N. W. 670.

Massachusetts. — Whitaker "'. Bal-
lard, 178 Mass. 584, 60 N. E. 379.

Missouri. — Hefferman v. Boteler,

87 Mo. App. 316.

Oregon. — Rhodes 7'. Belchee, 36
Or. 141, 59 Pac. 117.

South Carolina.— Dixon v. Has-
lett, 2 Tread. Const. 615 (authority
to receive bills of exchange in paj^-

ment must be proved) ; Columbia
Phosphate Co. v. Farmers' Alliance
Store, 47 S. C. 358, 25 S. E. 116 (au-
thority to receive collaterals must be
proved).

J^irginia.— Wooding's Ex'x v.

Bradley's Ex'r., 76 Va. 614.

Washington. — Corbet v. Waller,
27 Wash. 242, 67 Pac. 567.

See also Schmidt v. Garfield Nat.
Bank, 64 Hun 298, 19 N. Y. Supp.
252, affirmed 138 N. Y. 631, 33 N.
E. 1084.

Authority to receive pajanent in

depreciated currency must be proved.
Purvis V. Jackson, 69 N. C. 474.

Wliere revocation of a prior au-

thority is shown, the burden is upon
the party paying to show that he paid

in good faith. Whitaker v. Ballard,

178 Mass. 584, 60 N. E. 379.

Authority To Release Mortgage.
Upon the same principle, a party pay-
ing a mortgage debt to an agent has
the burden of proving the agent's au-

thority to release. Knoche v. White-
man, 86 Mo. App. 568.



PRINCIPAL AND AGENT. 9

direct, it may be inferred from the circumstances of the case.^'

(B.) Where Agent Is in Possession of Securities.— While authority

to receive payment may be inferred from the fact of the agent's

having made the loan and retained the securities, or from mere
possession of the securities, the burden of proof is on the debtor

to show that the securities were in the custody of the agent at

the time of the payment.^®

c. Continuance of Special Agency. — A special agency terminates

when the act authorized is done ; and a party claiming a continu-

ance of the relation has the burden of proof.^^

d. Of Ostensible Agency. — A party relying upon an ostensible

agency has the burden of proving the holding out and his knowledge
thereo'f.20

e. Of Execution of Contract. — A party suing a principal upon
a contract alleged to have been made by an agent has the same
burden of proving execution that he would have if he claimed un-

der a contract made by the principal personally.-^

B. Presumptions. — a. Act Inuring to Benefit of Principal.

Where an act purports to be that of an agent, and it inures to the

benefit of the alleged principal, it will be presumed that the rela-

tion existed.--

b. Prior Acts With Knozvledge of Principal. — Where a party

has acted as agent for a considerable time, with the knowledge of

the alleged principal, it will be presumed that the relation exists.^^

17. Norton v. Bull 43 Mo. 113.

18. Garrels v. Morton, 26 111. App.

433; Williams v. Walker, 2 Sandf.
Ch. (N. Y.) 325.

Possession of a bond and mortgage
by an agent is sufficient evidence of
authority to collect. O'Loughlin v.

Billy, 95 App. Div. 99, 88 N. Y.
Supp. 567.

19. Fullerton v. McLaughlin, 70
Hun 568, 24 N. Y. Supp. 280.

20. Rodgers v. Peckham, 120 Cal.

238. 52 Pac. 483.
" There are two essential features

of an authority of this character; viz.,

the party must believe that the agent
had authority, and such belief must
be generated by some act or neglect
of the person to be held." Harris Z'.

San Diego Flume Co., 87 Cal. 526, 25
Pac. 758.

21. Russ V. Telfener, 57 Fed. 973.

He has the burden of showing per-

formance of conditions (Denver &
R. G. R. Co. V. Neis, 10 Colo. 56, 14
Pac. 105), and of showing that the

agent was acting for the principal

(St. Landry State Bank i\ Meyers,
52 La. Ann. 1769, 28 So. 136).

As to the general burden of proof
in actions on contracts, see article
" Contracts," Vol. III.

98. Potter z'. Lansing, i Johns.
(N, Y.) 215. 3 Am. Dec. 310; Wyllie
z\ Wynne. 26 Tex. 42.

It will be presumed that a person
who takes possession of property and
claims to act as agent is the agent of
the owners. Succession of Labat.
no La. 986, 35 So. 257.

Possession of an unindorsed bill

of lading bji a person other than the
consignor or consignee raises no pre-
sumption that such person is the
agent of the consignor. Stewart ?'.

Grcgorv, Carter & Co., 9 N. D. 618,

84 N. W. 553.

Where the principal received the
purchase price, it will be presumed
that the agent had authority. Bias v.

Cockrum, 37 Miss. 509, 75 Am.
Dec. 76.

23. Smith V. White, 5 Dana (Ky.)
376; Rawson z'. Curtiss, 19 111. 456.

Persons Acting for Corporations
Presumed To Have Authority Cor-
porations can act only by agents; and
therefore authority will be presumed

Vol. X
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c. Special AutJwriaation at Another Time. — One authorization,,
liowever, does not justify the presumption that another or dififerent

one has been given at a later time.-*

([.Presumption That Authority Is General. — (1.) Generally.

Parties deahng with a known agent have a right to presume that
the agency is general, and not special f^ and the presumption is that
one known to be an agent is acting within the scope of his au-
thority.-*^

(2.) Possession for Twenty Years. — Possession for more than
twenty years under a deed executed by an agent raises a presump-
tion of authority to execute the deed.-^

(3.) Ancient Documents. — It will be presumed that an ancient docu-
ment, purporting to be executed under a power of attorney, vvas-

executed under due authority.-**

(4.) No Presumption From Acknowledgment.— A certificate of ac-
knowledgment of a deed executed by an attorney raises no pre-
sumption that he was acting with authority.-''

in persons who are permitted to act
for them. Rockford, R. I. & St. L.
R. Co. V. Wilcox, 66 111. 417; Singer
Mfg. Co. V. Holdfodt, 86 111. 455, 29
Am. Rep. 43.

24. Green v. Hinklej', 52 Iowa 633.
3 N. W. 688; Ballard v. Nye. 138
Cal. 588, 72 Pac. 156 (agency for bor-
rowing raises no presumption of
agency for paying). See also Cobb
T'. Hall. 49 Iowa 366.

The fact that one acted as agent
for plaintiff in the negotiations for
a loan raises no presumption of
agency to collect. Werth v. Ollis, 70
Mo. App. 318.
Agency for One Purpose Is Not

Presumed To Continue In case of
a special agency, limited to one par-
ticular transaction, the law raises no
inference that it continues or extends
to other matters. Reed v. Baggott,
5 111. App. 257.

Special Agency Presumed To Con-
tinue for the Purpose But when
an agency for a special purpose is

proved to have existed at one time,
it is presumed to continue. Hensel v.

Maas, 94 Mich. 563, 54 N. VV. 381;
Columbus Co. z: Hurford, i Neb. 146.

25. Maher z: Moore (Del.), 42
Atl. 721 ; Methuen v. Hayes, 32, Me.
169; Trainer v. Morison, 78 Me. 160.

3 Atl. 185. 57 Am. Rep. 790; Wood
z'. Finson, 89 Me. 459, 36 Ad. 911;
Austrian & Co. v. Springer, 94 Mich.
343, 54 N. W. so, 34 Am. St. Rep.
.^,50; Missouri Pac. R. Co. v. Simons,
6 Tex. Civ. App. 621, 25 S. W. 996.
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This presumption relates to a known
agency. It does not relate to an
agency not proved or admitted.
Contra, Dickinson Co. v. Mississippi
Val. Ins. Co., 41 Iowa 286, holding
that there are no presumptions on
the subject.

26. Austrian & Co. v. Springer, 94
Mich. 343. 54 N. W. 50, 34 Am. St.

Rep. 350. See also Bessemer Land
& Imp. Co. V. Campbell, 121 Ala. 50,-

23 So. 793, 77 Am. St. Rep. 17.

Apparent Scope of Authority A
deed executed by an attorney ap-
parently within the scope of his au-
thority raises a presumption of au-
thority, and makes the recitals there-
in contained evidence against the
principal ; but the principal may re-

but the presumption. Morrill z'.

Cone. 22 How. (U. S.) 75.
27. Jarboe v. McAtee's Heirs, 7

B. Mon. (Ky.) 279 (possession for
fifty years); Tarvin v. Walker's-
Creek Coal & Coke Co., 25 Ky. L.-
Rep. 2246, 80 S. W. 504; Buhols v.

Boudousquie, 6 Mart. N. S. 153 (pos-
session for twenty-three years) ; Bed-
ford Z'. Urquhart, 8 La. 241 ; Inhabi-
tants of Stockbridge z: Inhabitants

.

of West Stockbridge, 14 Mass. 257

;

Folts v. Ferguson (Tex. Civ. App.),.
24 S. W. 657; Goodwin v. M'Cluer,
3 Gratt. (Va.) 278.

28. Williams v. Conger, 125 U. S.

397, 8 Sup. Ct. 933 ; Cochran v. Lin-
ville Imp. Co., 127 N. C. 386, 37 S.

,

E. 496.
29. " The officer merely certitled, .,
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(5.) No Presumption From Recital of Authority.— Nor will a recital

of authority in the deed raise any presumption or be any evidence
whatever of authority.^"

e. Authority to Receive Payment. — (1.) Limited Authority.— An
authority to receive interest does not raise any presumption of au-
thority to receive a portion of the principal sum f^ nor does the

fact that an agent has negotiated a loan give rise to any presump-
tion of authority to collect.^'

(2.) Where Agent Has Acted as Principal. — Where, however, the

agent has acted throughout as a principal, the undisclosed principal

will not be permitted to deny the authority to collect.'*''

f. Letters Purporting to Anszver Plai)itiff's Letters to Principal.

Where letters to plaintifT signed with defendant's name by one
purporting to be his agent show on their face that they were an-
swers to letters which plaintiff had written to defendant, a pre-

sumption arises of authority in the agent. "^

g. No Presumption of AutJiority To Do an Illegal Act. — It will

not be presumed that an agent was authorized to do an illegal act.'*^

h. No Presumption of Authority to Buy From Authority to Sell.

An authority to buy goods can not be inferred from an authorit}-

to sell.^''

i. No Presumption as to Presence of Principal. — There is no
presumption that a principal was present when his name was signed

by one claiming to act as agent.^^

C. Order of Proof. — Where an instrument under seal appears
to have been executed by attorney, and authority is disputed, the

power of attorney must be produced f^ but the order of proof is im-
material.""

that the (one) claiming to act for the

grantor acknowledged the execution.

He is not made judge of the sup-
posed agent's authority, and if no
proof of such authority is now to be
given, one's land is at the disposal of

any person conveying it as agent,

witJiout authority." Telford z'.

Barney, i Greene (Iowa) 575.
30. Waggencr v. Waggener. 3 T.

B. Mon. (Ky.) 542.
31. Dewey v. Bradford (Neb.),

89 N. W. 249.
32. Ilefferman v. Boteler, 87 Mo.

App. 316.
33. Cheshire Provident Inst. z".

Feusner, 63 Neb 682. 88 N. W. 849.
34. The presumption is especially

strong when the defendant himself
introduces letters so signed. Kinder
:'. Pope, 106 Mo. App. 536. 80 S.

VV. 315.^
35. Stover v. Flower, 120 Iowa

51.4. 94 N. W. 1 100 (not presumed
that he had authority to lease

property for an illegal purpose).
36. Thurber v. Anderson, 88

111. 167.

37. " This question arises where
;ui exception to the rule requiring au-
thority to sell real estate to be in

writing is claimed. A principal may
oralh' instruct his agent to sign his

name in his presence. But such
presence is not to be inferred from
any coincidence between the date of
the deed and the acknowledgment of
the principal that it was executed by
his authority. Videau v. Griffin, 21

Cal. 389.
38. Videau i\ Griffin, 21 Cal. 389;

Tolman v. Emerson, 4 Pick. (Mass.)
160. In Emerson v. Providence Hat
Mfg. Co., 12 Mass. 237, 7 Am. Dec.
66, the court said that an instrument
under seal purporting to be executed
under a power of attorney cannot be
admitted in evidence until the power
of attorney is produced.

39. Emerson v. Providence Hal

Vol. X
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D. Mode of Proof. — a. Generally. — In general, whatever evi-

dence has a tendency to prove agency is admissible, even though
it be not full and satisfactory/"

b. Parol Evidence. — (1.) In General.— In general, parol evidence

is admissible to establish the fact of agency, as well as the extent

of authority.*^

Mfg. Co., 12 Mass. 237, 7 Am. Dec.
66. In Erie & P. Despatch Co. v.

Cecil, 112 111. 180, the court said: " In
all cases where the power of an agent
to make a contract is questioned, thj

most convenient and natural course

to pursue, is to establish the fact that

an agreement was made, by showing
its terms and the names of the par-

ties who ofificiated in settling them.
The next step is to show that those
who assumed to act had the requisite

authority to do so."

40. Dickinson v. Salmon, 36 Misc.

169, 72, N. Y. Supp. 196, aMrming 35
Misc. 838, 72 N. Y. Supp. 1099.

Thus, in Sellers v. Commercial
Fire Ins. Co., 105 Ala. 282, 16 So.

798, the court said :
" If there was le-

gal evidence having a tendency to

support the affirmative of this in-

quiry, the evidence excluded ought to

have been received, leaving the jury
to pass upon its sufficiency and credi-

bility, however much may have been
the conflict in the evidence touching
the transaction to which it related.''

How Fact May Be Shown " It

may be shown directly, by express
words of appointment, either spoken
or written. Or, it may be implied or
inferred, or indirectly shown, by evi-

dence of the relative situation of the
parties, the nature of the business
which is the subject of controversy,
and the character of the intercourse
between them, provided the facts and
circumstance disclosed by the evi-

dence, fairly justify such an infer-

ence. The acts and doings of the
party sought to be charged as prin-
cipal, in relation to the subject mat-
ter, may be, and often are, quite as
expressive and significative as words
spoken." Geylin v. De Villeroi, 2
Houst. (Del.) 311.

Where, however, the evidence
shows that the third party inquired of
the principal as to the extent of au-
thority before the transaction, he is

bound by the result of the inquiry,
and other evidence is not admissible

Vol. X

to contradict it. Norton v. Rich-
mond, 93 111. 367.

41. Alabama. — Gibson v. Snow
Hdw. Co., 94 Ala. 346, 10 So. 304;
Tennessee River Transp. Co. v. Kav-
anaugh, loi Ala. i, 13 So. 283.

California. — Bergtholdt z>. Porter
Bros. Co., 114 Cal. 681, 46 Pac. 738.

Colorado. — Gambrill v. Brown
Hotel Co., II Colo. App. 529, 54 Pac.

1025.

Indiana. — Indiana, B. & W. R. Co.
V. Adamson, 114 Ind. 282, 15 N. E.

5; Fruchey v. Eagleson, 15 Ind. App.
88, 43 N. E. 146; Barnett v. Gluting,

3 Ind. App. 415, 29 N. E. 927;
Richardson v. St. Joseph Iron Co., 5
Blackf. 146, 23 Am. Dec. 460.

Iowa. — Lyons v. Thompson, 16

Iowa 62.

Minnesota. — Stewart z'. Cowles, 67
Minn. 184, 69 N. W. 694; Fowlds v.

Evans, 52 Minn. 551, 54 N. W. 743.

Missouri. — Crosno v. Bowser Mil-
ling Co., 106 Mo. App. 236, 80 S. W.
275; Mosby V. McKee, 91 Mo. App.
500; Haubelt Bros. v. Rea & Page
Mill Co., 77 Mo. App. 672; Sharp v.

Knox, 48 Mo. App. 169 ; Roberson v.

Clevenger (Mo. App.), 86 S. W. 512.

Nebraska. — Columbus Co. v. Hur-
ford, I Neb. 146.

New Hampshire. — Kent v. Tyson,
20 N. H. 121.

New York. — Richards v. Millard,

56 N. Y. 574, reversing i Thomp. &
C. 574; Nutting V. Kings County El.

R. Co., 21 App. Div. 72, 47 N. Y.
Supp. 327 ; Smith v. Martin Anti-
Fire Car Heater Co., 64 Hun 639, 19

N. Y. Supp. 285.

North Caro/ma. — Gilbraith r.

Lineberger, 69 N. C. 145.

Pennsylvania. — Patterson v. Van
Loon, 186 Pa. St. 367, 40 Atl. 495.
Rhode Island. — Ward v. Trustees

of New England S. C. 27 R. I. 262,

61 Atl. 651.

Icxas. — Hamm v. Drew, 83 Tex.

77, 18 S. W. 434-
Vermont. — Daggett v. Champlain

Mfg. Co., 71 Vt. 370, 45 Atl. 755-
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(2.) Where Written Power of Attorney Not Essential.— Where a

written power of attorney is not required, but exists, parol evidence

is still admissible on behalf of the plaintiff to establish the author-

ity.*^ And it is not necessary to give notice to produce the original.*'*

(3.) To Enlarge Written Power of Attorney. — Where the agent's

authority is conferred by a writing, parol evidence is not admissible

to enlarge the written authority.**

Virginia. — Lunsford v. Smith, I2

Gratt. 554; Hoge v. Turner, 96 Va.

624, 32 S. E. 291. See also cases

cited post under " Circumstantial
Evidence."
Such evidence is admissible al-

though deeds have passed in consum-
mation of the transaction. " The le-

gal effect of the instruments them-
selves, as between the parties thereto,

was not varied by this proof. The
proof related only to the accounta-
bility of the agent to his principal in

respect to the price paid for a pur-
chase made by the agent, formally,

in his own name, but, in fact, for the
benefit of the principal, and by the

agent transferred to the principal."

Richards v. Millard, 56 N. Y. 574, re-

versing I Thomp. & C. 574.
42. Phelps V. Livingston, 2 Root

(Conn.) 495; Kaskaskia Bridge Co.
v. Shannon, 6 111. 15; Williams v.

Cochran, 7 Rich. L. (S. C.) 45.

A parol acknowledgment by the
principal of an authority under seal

is sufficient. Blood v. Goodrich, 12

Wend. (N. Y.) 525, 27 Am. Dec. 152.

But see contra, Paine v. Tucker, 21

Me. 138, 38 Am. Dec. 255.

The reason for this rule is two-
fold. In the first place, such special

evidence must be in the possession of

the other parties. In the second
place, the plaintiff is not bound by the
written authority unless he knows of

it. He is entitled to act upon the

ostensible authority of the agent. It

is sometimes stated, however, that
" if the authority be created by power
of attorney, or other writing, the in-

strvunent itself must in general be
produced." London Sav. Fund Soc.
T'. Hagerstown Sav. Bank, 36 Pa. St.

498, 78 Am. Dec. 390. Sec also
Reese v. Medlock, 27 Tex. 120, 84
.•\m. Dec. 611; Willcox r. Hines, 100
Tenn. 524. 45 S. W. 781, 66 Am. St.

Rep. 761. Compare Hovey v. Deane,
13 Me. 31, where a power of attorney
was held inadmissible because not

properly executed, and parol evidence
was not allowed.

In Lee r. Agricultural Ins. Co., 79
Iowa 379, 44 N. W. 683, an agent
testified that his authority was in

writing. It was held that the writing

was the best evidence of the extent
of his authority.

43. It was so held in Curtis v.

Ingham, 2 Vt. 287, where the defend-
ant was permitted to prove agency of
plaintiff's wife to receive payment by
parol without notice to produce writ-

ten authority.
44. Alabama. — Cawthon v. Lusk,

97 Ala. 674, II So. 731.

California. — Frink v. Roe, 70 Cal.

296. II Pac. 820.

Georgia. — Claflin v. Continental

Jersey Wks., 85 Ga. 27, n S. E. 721

;

Neal V. Patten, 40 Ga. 363.

Minnesota. — Allis v. Goldsmith, 22

Minn. 123.

Missouri. — Mechanics' Bank v.

Schaumburg. 38 Mo. 228.

North Dakota. — F\ano Mfg. Co. v.

Root, 3 N. D. 165, 54 N. W. 924.

Ohio. — Pollock V. Cohen, 32 Ohio
St. 514-

JVisconsin. — Gee v. Bolton, 17

Wis. 605, 610.
" The very purpose of a power of

attorney is to prescribe and publish

the limits within which the agent
shall act. so as not to leave him to

the uncertainty of memory, and those

who deal with him to the risk of
misrepresentation or misconception as

to the extent of his authority. To
confer express authority is to with-

hold implied authority." Clatlin v.

Continental Jersey Wks., 85 Ga. 27,

II S. E. 721.

But an unsigned memorandiun is

not such a writing as will prevent
the admission of parol evidence.

Snow z\ Warner, 10 Mete. (Mass.)
132. 43 Am. Dec. 417.

Testimony of parties who have
seen a written power of attorney, as

to its contents, is not admissible as

Vol. X
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(4.) To Explain or Interpret Written Power of Attorney.— But parol

evidence is admissible to explain or interpret a written power of

attorney.*^

(5.) Where Written Power of Attorney is Essential.— Where statute

requires authority to be in writing, a written power of attorney

must be produced, if accessible.*" And notice to produce should

be given before parol evidence of its contents is admitted.*'

c. Testimony of Agent. — (1.) As to Fact of Agency.— Where an

agency can be established by parol, the agent is a competent wit-

ness to prove it.*^

primary evidence. Neal v. Patten, 40
Ga. 363; Rawson v. Curtiss. 19

111. 456.

In general, see article " Parol
Evidence."

45. Cawthon v. Lusk, 97 Ala. 674,

II So. 731 (where power of attorney

is general, parol evidence as to ex-

tent of business and usage is admis-

.sible) ; Frink v. Roe, 70 Cal. 296;

Wood V. Clark, 121 111. 359, 12 N.

E. 271.

A receipt made at the same time as

a power of attorney is admissible to

explain it. Rogers v. Bracken's

Adm'r., 15 Tex. 564.

46. Elliott V. Stocks. 67 Ala. 336;
Bergtholdt v. Porter Bros. Co., 114

Cal. 681, 46 Pac. 738; Hackenburg v.

Gartskamp, 30 La. Ann. 898; Fitz-

gerald V. Morrissey, 14 Neb. 198, 15

N. W. 233. But the evidence may be

informal, and be in the form of a

letter. Whelage v. Lotz, 44 La. Ann.
600. 10 So. 933.

47. Curtis v. Ingham, 2 Vt. 287.

48. Alabama.— Parker v. Bond,
121 Ala. 529, 25 So. 898.

California. — McRae v. Argonaut
Land & Dev. Co., 54 Pac. 743-

Georgia. — Armour v. Ross, no
Ga. 403. 35 S. E. 787; Abel v. Jar-

ratt, 100 Ga. 732. 28 S- E. 453; Col-

lins V. Lester, 16 Ga. 410.

Illinois. — Phillips v. Poulter, ill

111. App. 330; St. Louis S. W. R. Co.

V. Elgin Condensed Milk Co., 74 H'-

App. 619; Thayer v. Meeker, 86 111.

470; Calwell V. Meek, 17 111. 220.

Iowa. — Van Sickle v. Keith. 88
Iowa 9, 55 N. W. 42; Hall v. Aetna
Mfg. Co., 30 Iowa 215 (seinble) ;

Moffitt V. Cressler, 8 Iowa 122;

O'Leary v. German American Ins.

Co., 100 Iowa 390, 69 N. W. 686;
O'Neill v. Wilcox, 115 Iowa 15, 87
N. W. 742.
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Kansas. — Howe Mach. Co. v.

Clark, 15 Kan. 492; Cowles v. Burns,

28 Kan. 32; Ream v. McElhone, 50
Kan. 409, 31 Pac. 1075; Aultman
Thresh. & Eng. Co. v. Knoll, 79 Pac
1074; Jahren v. Palmer, 79 Pac. 1081.

Maine. — Methuen Co. v. Hayes, 33
Me. 169.

AI i c h i g a n. — Cleveland Co-op.

Stove Co.\j. Mallery, in Mich. 43,

69 N. W. 75- .
.

Missouri. — Christian v. Smith, 85
Mo. App. 117; State ex rel Fleming
V. Henderson, 86 Mo. App. 482;

Haubelt Bros. v. Rea & Page Mill

Co., 77 Mo. App. 672.

Montana. — Nyhart v. Penning-

ton, 20 Mont. 158, 50 Pac. 413.

Nebraska. — Nostrum v. Halliday,

39 Neb. 828, 58 N. W. 429 (admis-

sible if otherwise competent).
Nezi' Hampshire. — Union Hosiery

Co. v. Hodgson, 72 N. H. 427, 57 Atl.

384 ; Downer v. Button, 26 N. H. 338.

New York. — Joseph v. StruUer, 25
Misc. 173, 54 N. Y. Supp. 162; Stone
V. Cronin, 72 App. Div. 565, 76 N. Y.

Supp. 605 ; Brown v. Cone, 80 App.
Div. 413, 81 N. Y. Supp. 89; Com-
mercial Bank v. Norton, i Hill 501.

North Carolina. — New Home S.

M. Co. V. Seago, 128 N. C. 158, 38 S.

E. 805.

Pennsylvania. — Jordan v. Stewart,

22 Pa. St. 244; M'Gunnagle v.

Thornton, 10 Serg. & R. 251 ; Lawall
V. Groman, 180 Pa. St. 532, 37 Atl.

98, 57 Am. St. Rep. 662; M'Dowell v.

Simpson, 3 Watts 129, 27 Am. Dec.

338.
South Carolina. — Connor v. John-

son, 59 S. C. 115, 37 S. E. 240.

Te.vas. — American Tel. & Tele.

Co. r. Kersh, 27 Tex. Civ. App. 127,

66 S. W. 74-

Utah. — McCornick v. Queen of

Sheba Gold M. & M. Co., 23 Utah
71, 63 Pac. 820.
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(2.) As to Extent of Authority.— The testimony of an agent is ad-

missible to establish the extent of his authority.*" It is also held ad-

missible to show that he had no authority ;'''^ although the contrary

has been held where the facts were sufficient to work an estoppel. ^^

d. Declarations of Agent. — (1.) As to Agency.— Agency can not

be proved, as against others than the alleged agent, by his declara-

tions. ^-

J'irgiiiia. — Fisher v. White. 94 Va.
236, 26 S. E. 573-
West Virginia. — Garber r. Blatch-

ley, 51 W. Va. 147. 41 S. E. 222;
Piercy v. Hedrick. 2 \V. Va. 458, 98
Am. Dec. 774.

IViscoiisin. — Roberts v. North-
western Nat. Ins. Co.. 90 Wis. 210,

62 N. W. 1048; O'Conner z: Hart-
ford Fire Ins. Co., 31 Wis. 160. But
see Guy v. Lee, 81 Ala. 163, 2 So. 273.
To Disprove Agency— It follows,

of course, that evidence of an al-

leged agent is admissible to disprove
the existence of the relation. Mc-
Farland v. Lowry, 40 Iowa 467

;

Dowell z'. Williams, ^:i Kan. 319, 6
Pac. 600.

An agent who has no interest in a

suit against a deceased person may
testify on behalf of his principal in

regard to his agency ; the rule for-

bidding interested parties from testi-

fying as to transactions with dece-
dents does not app]\'. O'Neill z:

Wilcox. IIS Iowa 15, '87 N. W. 742.

Such testimony may involve only a
statement of the fact of agency,
without going into the details of how
it was brought about. Parker v.

Bond, 121 Ala. 529, 25 So. 898.
49. United States. — Aetna Ins.

Co. V. Ladd, 13s Fed. 636.

Arl;ansas. — Liddell z-. Sahline, 55
Ark. 627. 17 S. W. 705.

Connecticut. — Appeal of National
Shoe & Leather Bank, 55 Conn. 469,
12 Atl. 646.

Kansas. — French v. Wade. 35 Kan.
391. II Pac. 138.

Massachusetts. — Rice v. Gove, 22
Pick. 158, 33 Am. Dec. 724; Gould z:

Norfolk Lead Co., 9 Cush. 338. 57
Am. Dec. 50.

Nczk' York. — Flomerfelt v. Dillon,

88 N. Y. Supp. 132.

Nortli Dakota. — Reeves & Co. v.

Bruening, 100 N. W. 241.

See also Chiles v. Southern R., 69
S. C. 327, 48 S. E. 252 (where corpo-
ration is agent, its officer may so
testify).

The agent may testify as to similar
transactions. Gallinger v. Lake
Shore Traffic Co., 67 Wis. 529, 30 N.
W. 790.

50. John's Adm'r v. McConnell.
19 Mo. 38; Dowell V. Williams, 33
Kan. 319, 6 Pac. 600; Gilliland v.

Dunn & Co., 136 Ala. 327, 34 So. 25;
Robinson v. .A.etna Fire Ins. Co., 135
Ala. 650. 34 So. 18. It is admissible
where intent is material, as in an ac-

tion for deceit. Wachsmuth v. Mar-
tini, 45 111. App. 244, afUnned in 154
111. 515, 39 N. E. 129.

51. Knap v. Sacket, i Root
(Conn.) 501. See also Owings v.

Nicholson, 4 Harr. & J. (Md.) 66.

52. United States. — Empire State

Nail Co. V. Faulkner, 55 Fed. 819;
Union Guar. & Trust Co. v. Robin-
son, 79 Fed. 420. 24 C. C. A. 650;
James v. Stookey, i Wash. C. C. 330,

13 Fed. Cas. No. 7,184.

Alabama. — Tanner & De Laney
Engine Co. v. Hall, 86 Ala. 305, 5 So.

584; Foxworth V. Brown, 120 Ala.

59, 24 So. I ; Huntsville Belt Line &
M. S. R. Co. V. Corpening, 97 Ala.

681, 12 So. 295.

Arkansas. — Holland v. Rogers, 33
Ark. 251 (not admissible against
principal) ; Howcott v. Kilbourn, 44
Ark. 213; Turner v. Huff, 46 Ark.
222, 55 Am. Rep. 580 (declarations
made in absence of party to be af-

fected not admissible).

California. — Ferris v. Baker, 127
Cal. 520. 59 Pac. 937; Bergtholdt v.

Porter Bros. Co., 114 Cal. 681, 46
Pac. 738; Santa Cruz Butchers'
Union z-'. I X L Lime Co., 46 Pac.

382; Van Dusen f. Star Quartz Min.
Co., 36 Cal. 571. 95 Am. Dec. 209;
Petterson v. Stockton & T. R. Co.,

134 Cal. 244, 66 Pac. 304.

Colorado. — Fisher -'. Denver Nat.
Bank. 22 Colo. 2>7i- 45 Pac. 440; Bur-
son V. Bogart, 18 Colo. App. 449, 72
Pac. 605; IMurphy i'. Gumaer, 12

Colo. App. 472. 55 Pac. 951 ; Omaha
& G. S. &- R. Co. V. Tabor. 13 Colo.

Vol. X
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41, 21 Pac. 925, 16 Am. St. Rep. 185,

5 L. R. A. 236.

Connecticut.— Fitch v. Chapman,
10 Conn. 8.

Georgia. — Colquitt v. Thomas, 8
Ga. 258; Florida, M. & G. R. Co. v.

Varnedoe, 81 Ga. 175, 7 S. E. 129;

Holland v. Van Beil, 89 Ga. 223, 15

S. E. 302; Hirsch v. Oliver, 91 Ga.

554. 18 S. E. 354; Armour v. Ross,

no' Ga. 403, 35 S. E. 787; Americus
Oil Co. V. Gurr, 114 Ga. 624, 40 S. E.

780; Almand v. Equitable Mtg. Co.,

113 Ga. 983, 39 S. E. 421; Jones v.

Harrell, no Ga. 2>72>^ 35 S. E. 690;
Massillon Eng. & Thresh. Co. v.

Akerman, no Ga. 570, 35 S. E. 635;
Grand Rapids School Furn. Co. v.

Morel, no Ga. 321, 35 S. E. 312;
Harris Loan Co. v. Elliott & Hatch
Book-Typewriter Co. (Ga.), 34 S.

E. 1003; Alger V. Turner, 105 Ga. 178,

31 S. E. 423; Wynne v. Stevens, loi

Ga. 808, 28 S. E. 1000; Abel v. Jar-
ratt, 100 Ga. 7^2, 28 S. E. 453;
Turner v. Turner, 123 Ga. 5, 50 S. E.

969, 107 Am. St. Rep. 79; Hood v.

Hendrickson, 122 Ga. 795, 50 S. E.

994; Nelson v. Tumlin, 74 Ga. 171.

Illinois. — Proctor v. Tows, n5 111.

138, 3 N. E. 569; Osgood V. Pacey, 23
111. App. n6; Mullanphy Sav. Bank
V. Schott, 135 111. 655, 26 N. E. 640,

25 Am. St. Rep. 401 ; Boyd v. Jen-
nings 46 111. App. 290; Mellor v.

Canthers, 52 111. App. 86; Peter
Schoenhofer Brew. Co. v. Wengler,
57 111. App. 184; Ransom v. Duckett,
48 III App. 659; Currie v. Syndicate
Des Cultivators Des Oignons a Fleur,
104 111. App. 165; McCIure v. Os-
borne & Co., 86 111. App. 465 ; Cleve-
land, C. C. & St. L. R. Co. V. Jen-
kins, 75 111. App. 17.

Indiana. — Johnston Harvester Cd.
V. Bartley, 81 Ind. 406; Lucas v. Ra-
der, 29 Ind. App. 287, 64 N. E. 488;
Blair-Baker Horse Co. v. First Nat.
Bank, 164 Ind. 77, 72 N. E. 1027;
Broadstreet v. Hall, 32 Ind. App. 122;

69 N. E. 415-

Iowa.— Graul v. Strutzel, 53 Iowa
712, 6 N. W. n9, 36 Am. Rep. 250;
Philp V. Covenant Mut. Ben. Ass'n,
62 Iowa 633. 17 N. W. 903; Clanton
V. Des Moines, O. & S. R. Co., 67
Iowa 350, 25 N. W. 277; Wood Mow-
ing Mach. Co. V. Crow, 70 Iowa 340,
30 N. W. 609; Butler v. Chicago, B.

& Q. R. Co., 87 Iowa 206, 54 N. W.
208; Whitam v. Dubuque & S. C. R.

Vol. X

Co., 96 Iowa 737, 65 N. W. 403; Sax
V. Davis, 71 Iowa 406, 2>^ N. W. 403
(what alleged agent said when he
purchased goods is inadmissible)

;

Mentzer v. Sargeant, 115 Iowa 527,88
N. W. 1068.

Kansas. — Streeter v. Poor, 4 Kan.
412; Missouri Pac. R. Co. v. Stults,

31 Kan. 752, 3 Pac. 522; French v.

Wade, 35 Kan. 391, n Pac. 138; St.

Louis & S. F. R. Co. v. Kinman. 49
Kan. 627, 31 Pac. 126; Ream v. Mc-
Elhone, 50 Kan. 409, 31 Pac. 1075;
Leu V. Mayer, 52 Kan. 419, 34 Pac.

969; Missouri Pac. R. Co. v. Johnson.

55 Kan. 344, 40 Pac. 64X ; St. Louis
& S. F. R. Co. z'. Brown, 3 Kan. App.
260, 45 Pac. 118; Donaldson v. Ever-
hart, 50 Kan. 718, ^2 Pac. 405

;

Fourth Nat. Bank v. Frost, 70 Kan.
480, 78 Pac. 825; Hutchinson Whole-
sale Grocery Co. v. R. L. McDonald
& Co. (Kan.), 80 Pac. 950; Kane v.

Barstow, 42 Kan. 465, 22 Pac. 588, 16
Am. St. Rep. 490; Howe Mach. Co.
V. Clark, 15 Kan. 492.

Kentucky. — Dieckman v. Weirich,
24 Ky. L. Rep. 2340, 73 S. W. ni9.

Louisiana. — State v. Harris, 51 La.
Ann. 1105, 26 So. 64; In re Lafourche
Transp. Co., 52 La. Ann. 1517, 27 So.

958.

Maine. — Eaton v. Granite State
Provident Ass'n, 89 Me. 58, 35
Atl. 1015.

Maryland. — National Mechanics'
Bank v. National Bank of Baltimore,
36 Md. 5; Harker v. Dement, 9 Gill

7, 52 Am. Dec. 670; Rosenstock v.

Tormey, 32 Md. 169, 3 Am. Rep. 125.

Massachusetts. — Mussey v.

Beecher, 3 Cush. 511.

Michigan. — Bacon v. Johnson, 56
Mich. 182, 22 N. W. 276; McPherson
V. Pinch, n9 Mich. 36, 77 N. W. 321

;

Fontaine Crossing & Elec. Co. v.

Ranch, 117 Mich. 401, 75 N. W.
1063 ; Bond v. Pontiac, O. & P. A. R.
Co., 62 Mich. 643, 29 N. W. 482, 4
Am. St. Rep. 885 ; Three Rivers Nat.
Bank v. Gilchrist, 83 Mich. 253, 47
N. W. 104.

Minnesota. — Larson v. Lombard
Inv. Co., 51 Minn. 141, 53 N. W. 179.

Mississippi. — Memphis & V. R.
Co. r. Cocke, 64 Miss. 713, 2 So.

495; Kinnare v. Gregory, 55 Miss. 612.
Montana. — Nyart v. Pennington,

20 Mont. 158, 50 Pac. 413.
Missouri. — Craighead v. Wells, 21

Mo. 404; Salmon Falls Bank v. Ley-
ser, n6 Mo. 51, 22 S. W. 504; Lind-
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say's Ex'rs v. Singer Mfg. Co.. 4
Mo. App. 571 ; Waters Pierce Oil Co.

r. Jackson Jr. Zinc Co.. 98 Mo. 324.

73 S. W. 272; Peninsular Stove Co.

V. Adams Hdw. & F. Co., 93 Mo.
App. 237; State ex rel Fleming v.

Henderson. 86 Mo. App. 482; Chris-

tian V. Smith, 85 Mo. App. 117;

Murphj' V. Mechanics' & Traders' etc.

Ins. Co., 83 Mo. App. 481; Peck v.

Ritchey. 66 Mo. 114.

Nebraska. — Burke v. Frye, 44 Neb.

223, 62 N. W. 476; Richardson &
Bovnton Co. v. School Dist. No. 11,

45 " Neb. 777, 64 N. W. 218 ; An-
heuser-Busch Brew. Ass'n v. Murray,

47 Neb. 627. 66 N. W. 635; Blanke
Tea & Coffee Co. v. Rees Printing

Co., 97 N. W. 627.

New Jersey. — Gifford v. Landrine,

37 N. J. Eq. 127; Fuller v. Saxton,

20 N. J. L. 61 ; Smith v. Delaware &
A. T. & T. Co.. 64 N. J. Eq. 770, 53
Atl. 818, afiirmuig 51 Atl. 464; Peder-

son V. Kiensel, 71 N. J. L. 525. 58
Atl. 1088; Brounfield v. Denton, 61

Atl. 378.

N'ew York. — Ellis v. Messervie, il

Paige 467; Bowen v. Powell, i Lans.

I (recital of agency in affidavit of

alleged agent not admissible) ; How-
ard V. Norton, 65 Barb. 161 ; Wise v.

International Soc, 37 Misc. 871, 76
N. Y. Supp. 997 ; American Box
Mach. Co. V. Bolnick. 36 Misc. 765,

74 N. Y. Supp. 846; Le Valley v.

Overacker, 64 App. Div. 612, 72 N.
Y. Supp. 12; Moore v. Rankin, 33
Misc. 749, 67 N. Y. Supp. 179; Reid
V. Horn, 25 Misc. 523, 54 N. Y. Supp.

1042; Lyon V. Brown. 52 N. Y. bupp.

531, 31 App. Div. 67; Roberge v.

Monheimer, 21 Misc. 491, 47 N. Y.
Supp. 655 ; Booth V. Newton, 46 App.
Div. 175, 61, N. Y. Supp. 727; Leary
V. Albany Brew. Co., 77 App. Div. 6,

79 N. Y. Supp. 130.

North Carolina. — Taylor v. Hunt,
118 N. C. 168, 24 S. E. 359; Summer-
row V. Baruch, 128 N. C. 202, 38 S.

E. 861.

North Dakota. — Piano Mfg. Co. v.

Root, 3 N. D. 165, 54 N. W. 924;
Loverin-Browne Co. v. Bank of Buf-
falo, 7 N. D. 569, 75 N. W.

^
923

;

Gordon v. Vermont Loan & Trust

Co., 6 N. D. 454, 71 N. W. 556.

Oregon. — Sloan v. Sloan, 78
Pac. ^3.
Pennsylvania. —-Chambers v.

Davis, 3 Whart. 40; Jordan v. Stew-
art, 23 Pa. 244; Mclnnes v. Ritten-

house, 16 Atl. 818; Irvine z'. Bucka-
loe, 12 Serg. & R. 35; Baltimore &
O. Employes Relief Ass'n v. Post,

122 Pa. St. 579. 15 Atl. 885. 9 Am.
St. Rep. 147; Pepper v. Cairns, 133

Pa. St. 114, 19 Atl. 336, 19 Am. St.

Rep. 625.

South Carolina. — Renneker v.

Warren, 17 S. C. 139; Martin v.

Suber, 39 S. C. 525; 18 S. E. 125;

New England Mtg. Security Co. v.

Baxley, 44 S. C. 81, 21 S. E. 444. 885;

Smith V. Asbell, 2 Strob. 141 ; Ehr-
hardt z: Breeland, 57 S. C. 142, 35
S. E. 537.

Tennessee. — Floyd v. Woods, 4
Yerg. 165.

Te.ras. — hathzm v. Pledger, 11

Tex. 439; Mills r. Berla (Tex. Civ.

App.), 23 S. W. 910 (neither express

nor ostensible agency can be so

proved) ; Brady v. Nagle (Tex. Civ.

App.), 29 S. W. 943; Western In-

dustrial Co. z'. Chandler (Tex. Civ.

App.), 31 S. W. 314; Page V. Cortez

(Tex. Civ. App.), 31 S. W. 1071

;

Owen V. New York & T. Land Co.,

II Tex. Civ. App. 284. 32 S. W. 189;

Coleman v. Colgate, 69 Tex. 88, 6. S.

W. 553 ; Aultman & Taylor Mach. Co.

V. Cappleman, 36 Tex. Civ. App. 523,

81 S. W. 1243 ; Eastland v. ^NLinev, 36
Tex. Civ. App. 147. 81 S. W. 574;
Tabet v. Powell (Tex. Civ. App.), 78

S. W. 997; Dyer v. Wiston, 33 Tex.

Civ. App. 412, 77 S. W. 227;, Cooper

& Co. V. Sawyer, 31 Tex. Civ. App.

620. 73 S. W. 992; Ft. Worth Live-

stock Com. Co. V. Hitson (Tex. Civ.

App.). 46 S. W. 91s; Higley v. Den-
nis (Tex. Civ. App.), 88 S. W. 400.

Vermont. — Dickerman v. Quincy
Mut. Fire Ins. Co., 67 Vt. 609, 32

Atl. 489-

Virginia. — Poore v. Magruder, 24

Gratt. 197; Fisher v. White, 94 Va.

236, 26 S. E. 573.
Washington. — Gregory v. Loose,

19 Wash. 599, 54 Pac. 33.

West P'irginia. — Garber v. Blatch-

ley. 51 W. Va. 147, 41 S. E. 222;

Rosendorf 7/. Poling, 48 W. Va. 621,

37 S. E. 555.

Wisconsin. — Davis v. Henderson,

20 Wis. 520.

Thus a letter of the alleged agent

is inadmissible. Sax v. Davis, 81

Iowa 692, 47 N. W. 990; Texas Land
& Loan Co. V. Watson, 3 Tex. Civ.

Apo. 233, 22 S. W. 873.

Not Admissible To Show That
Agency Did Not Exist— Peck v.

Vol. X

\
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(2.) As to Extent of Authority.— Evidence of the declarations of

an agent is not admissible to prove the extent of his authority."^

(3.) Not Admissible Although Accompanied by Acts.— Such declara-

tions are not admissible although accompanied by acts of the agent

consistent therewith. ^^

As Part of Res Gestae.— It has been held, however, that declarations

of an agent, made on the very occasion of the taking of a bond

Ritchey. 66 Mo. 114. Nor are dec-

larations made by an agent to a third

party admissible to show that the

third party was not an agent. Short
Mountain Coal Co. v. Hardy, 114

Mass. 197.

Reasons— Such evidence is hear-
say. Armour v. Ross, no Ga. 403,

35 S. E. 787; Osgood V. Pacey, 23 111.

App. 116; Missouri Pac. R. Co. v.

Johnson, 55 Kan. 344, 40 Pac. 641.

53. United States. — Walmsley v.

Quigley, 129 Fed. 583. 64 C. C. A.
151; W. K. Niver Coal Co. v. Pied-
mont & Georges Creek Coal Co., 136
Fed. 179.

Alabama. — Hill v. Helton, 80 Ala.

528, I So. 340.
Arkansas. — Nicklase v. Griffith. 59

Ark. 641, 26 S. W. 381; Carter v.

Burnham, 31 Ark. 212.

Colorado. — Burson v. Bogart
(Colo. App.), 7Z Pac. 605.

Florida. — Orange Belt R. Co. v.

Cox, 44 Fla. 645, Z2> So. 403.

Georgia. — Mapp v. Phillips, 32
Ga. 72.

////now. — Chicago. B. & Q. R. Co.
V. Willard. 68 111. App. 315; Mann v.

Sodakat, 66 111. App. 393; Currie v.

Syndicate Des Cultivators Des Oig-
nons a Fleur, 104 111. App. 165.

Iowa. — Winch v. Baldwin, 68
Iowa 764, 28 N. W. 62; Grant v.

Humerick, 94 N. W. 510.

Kansas. — Clark v. Folscroft, 67
Kan. 446, 73 Pac. 86.

Louisiana. — Dawson v. Land-
reaux, 29 La. Ann. 363.

Michigan. — Bacon v. Johnson, 56
Mich. 182, 22 N. W. 276.

Minnesota. — Sencerbox v. Mc-
Grade, 6 Minn. 484; Halverson v.

Chicago, M. & St. P. R. Co., 57
Minn. 142, 58 N. W. 871.
Missouri. — Hackett v. Van Frank

(Mo. App.), 79 S. W. 1013.

Nebraska. — 'iioxhtrg v. Plummer,
58 Neb. 410, 78 N. W. 708.
New Hampshire. — Bohanan v.

Vol. X

Boston & M. R., 70 N. H. 526, 49
Atl. 103.

New York. — Fulton v. Lydecker,
19 N. Y. Supp. 374; Fullerton v.

McLaughlin, 70 Hun 568, 24 N. Y.
Supp. 280; Dufifus V. Schwinger. 79
Hun 541, 29 N. Y. Supp. 930, revers-

ing 7 Misc. 499, 27 N. Y. Supp. 949;
Fleming v. Ryan, 9 Misc. 496, 30 N.
Y. Supp. 224; Excelsior Consumers
Cigar Co. v. Stracherjan, 87 N. Y.

Supp. 489.

North Carolina. — Parker v.

Brown, 131 N. C. 264, 42 S. E. 605;
Daniel v. Atlantic Coast Line R. Co.,

136 N. C. 517, 48 S. E. 816, 67 L. R.

A. 455; Smith v. Browne, 132 N. C.

365, 43 N. E. 915; West V. A. P.

Messick Grocery Co., 138 N. C. 166,

50 S. E. 565.

North Dakota. — V\^no Mfg. Co.

V. Root, 3 N. D. 165, 54 N. W. 924.

Pennsylvania.— Whiting v. Lake,
91 Pa. 349.

Texas. — Fine v. Freeman, 83 Tex.

529, 17 S. W. 783.

54. Graul v. Strutzel, 53 Iowa 712,
6 N. W. 119, 36 Am. Rep. 250 (agree-
ment of guaranty made when note
indorsed) ; Brigham v. Peters, i

Gray (Mass.) 139; McDonough v.

Heyman, 38 Mich. 334; Dowden v.

Cryder, 55 N. J. L. 329, 26 Atl. 941

;

Wolfe V. Benedict, 65 Hun 624, 20 N.
Y. Supp. 585 (statement made when
part}^ was employed) ; Comegys v.

American Lumb. Co., 8 Wash. 661,

36 Pac. 1087 (declarations made when
lumber was purchased). But see
Seymour v. Matteson, 42 How. Pr.
(N. Y.) 496.

" The declarations of a professed
agent, however publicly made, and
although accompanied by an actual
signature of the name of the prin-
cipal, are not competent evidence to

prove the authority of such agent,
when questioned by the principal."

Brigham v. Peters, i Gray (Mass.)
139.
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and mortgage, In relation to payment to himself, are part of the

res gestae and admissible.^^

(4.) Admissible In Support of Other Evidence. — But evidence of acts

and declarations of the alleged agent is admissible when there is

some other evidence of agency, the jury being the judge of its suf-

ficiency.^"

(5.) Admissible To Explain Acts. — And such evidence is admissible

to explain acts of an agent.^'

(6.) Admissible To Show a Holding Out.— Declarations of a pur-

ported agent are admissible to show that he purported to act for

his principal."*

55. Knight v. Jackson, 36 S. C.

10, 14 S. E. 982. See also Seymour v.

Matteson, 42 How. Pr. (N. Y.) 496.
Compare Graul v. Strutzel. 53 Iowa
712, 6 N. W. 119, 36 Am. Rep. 250.

56. Alabama. — South & N. A. R.
Co. V. Henlein. 52 Ala. 606, 23 Am.
Rep. 578; Tanner & Delaney Engine
Co. z: Hall, 86 Ala. 305, 5 So. 584;
Birmingham Mineral R. Co. v. Ten-
nessee Coal, Iron & R. Co., 127 Ala.

137, 28 So. 679; McClung's Ex'rs.

V. Spotswood, 19 Ala. 165.

Colorado. — Murphy v. Gumaer, 12
Colo. App. 472, 55 Pac. 951.
Maryland. — National Mechanics'

Bank v. National Bank of Baltimore,

36 Md. 5.

Pennsylvania. — Stewartson v.

Watts, 8 Watts 392; Central Pennsyl-
vania Tel. & Supply Co. V. Thomp-
son, 112 Pa. St. 118, 3 Atl. 439.

South Carolina. — Land Mtg. Inv.

& Agency Co. v. Gillam, 49 S. C.

345, 26 S. E. 990.
" The correct rule is this, if there

is no proof whatever tending to prove
the agency, the act may be excluded
from the jury by the court, but if

there is any evidence tending to prove
the authority of the agent, then the

act can not be excluded from them,

for they are the judges of the suf-

ficiency and weight of the testimony."

McClung's Ex'rs. v. Spotswood, 19

Ala. 165.

In Bird v. Phillips, 115 Iowa 703,

87 N. W. 414, letters written by an
alleged agent were admitted when
there was other evidence of agency,

but the jury were instructed that

the agency must be made out from
the other evidence alone.

Evidence of declarations of an al-

leged agent made at the time of pur-
chase of certain personal property is

admissible in connection with evi-

dence of user of the property by the
principal. Davis v. Vallev Elec.

Light Co., 61 N. Y. Supp. 580.

Admissibility To Impeach Witness.

Where an alleged agent testifies that

he acted for himself, a letter from
him to the plaintiff is admissible to

contradict him. Gregg v. Berkshire,
10 Kan. App. 579, 62 Pac. 550.

57. Johnson v. Johnson, 80 Ga.
260, 5 S. E. 629.

A declaration illustrative of pos-
session is admissible. Jones v. Hess
(Tex. Civ. App.), 48 S. W. 46.

58. Nowell V. Chipman, 170 Mass.
340, 49 N. E. 631. In this case the
court, after stating that agency can-
not be proved by the declarations of
the agent, said :

" But, as one step in

establishing the defendant's liability

in this aspect of the case, it was
necessary to show that in what they
said and did, they purported to act

for her, and not for some one else.

And for this purpose what they said

and did was competent." See also

Small v. Williams, 87 Ga. 681, 13 S.

E. 589; Le Grand Quarry Co. v.

Reichard, 40 Iowa 161 (admissible to

show that agent understood he was
acting as such) ; Christ v. Garretson
State Bank. 13 S. D. 23, 82 N. W.
89 ; Land Mtg. Inv. & Agency Co. v.

Gillam, 49 S. C. 345, 26 S. E. 99°.

29 S. E. 203.

In a suit by the principal, the dec-

larations of the agent are admissible

to show that the agent held himself

out as such. Thus, in a suit on a

note given for a life insurance policy,

defendant was allowed to prove
declarations of the person from
whom he bought the policy to show
that he held himself out as such, and
that the company became liable for

his representations by adopting his

Vol. X
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(7.) Admissible When Ratification Relied "Upon.— Where ratification

is relied upon, evidence of acts and declarations of the alleged agent

may be admitted in the first instance.^^

(8.) Admissible When Principal Sues on Contract.— Declarations of

an agent made at the time of a transaction are admissible against a

principal suing upon the contract.*'"

e. Admissions of Agent. — (1.) In General.— Subject to the

limitations that the fact of existence of the relation and the extent

of authority can not be proved by the agent's declarations, his ad-

missions made in the due course of business and within the scope

of his authority are admissible to bind the principal.''^

(2.) Conduct.— Upon the same principal, evidence of the conduct

of an agent, both before and after a transaction, within the scope of

his authority, is admissible.^^

f. Declarations and Admissions of Principal. — (l.) In General.

Evidence of admissions of the alleged principal is admissible against

him.®2

act. Parker v. Bond, I2l Ala. 529,

25 So. 898.
59. Campbell v. Sherman, 49

Mich. 534, 14 N. W. 484. In this

case the court said :
" It is not to be

denied that there is some danger that

the jury may be misled into inferring

agency from proof of the agent's acts

and statements. But we are not
satisfied that under such circum-
stances as were here presented the

court was in error in treating the

matter as one relating to the order
of proof. There are alwaj^s cases

which would be best presented by fol-

lowing the order pursued here.

Plaintifif was obliged to rely on cir-

cumstantial evidence of recognition

or ratification, unle'ss he chose to rest

his case on the testimony of Cramb,
who was interested against him, and
who under the old rules might not

have been competent at all. And
where ratification is relied on proof
of the dealings to be ratified must
necessarily be put in first."

60. By suing upon the contract
the principal ratifies the methods
used and inducements held out to ef-

fect the contract. The declarations
are also admissible as res gestae.

Williamson v. Tyson, 105 Ala. 644,

17 So. 336.
61. For a full discussion of this

subject, see article "Admissions,"
Vol. I.

A conversation with an alleged

agent prior to the time of his appoint-

ment is not admissible. Helfrich

Vol. X

Lumb. & Mfg. Co. v. Bland. 21 Ky.
L. Rep. 1 185. 54 S. W. 728.
But Authority of Agent Must

First Be Proved. — Bowker v. De-
long, 141 IMass. 315, 4 N. E. 834. See
also article " Admissions," Vol. I.

Receipts of Agent— A receipt

given by an authorized agent is ad-
missible against the principal. Grant
V. Humerick (Iowa). 94 N. W. 510;
Starring v. Mason, 4 Neb. 367.

62. Baker v. Tibbetts, 164 Mass.

412, 41 N. E. 661 ; Wanamaker v. Me-
graw. 48 App. Div. 54, 62 N. Y. Supp.

692; Loeb V. Crow, 15 Tex. Civ.

App. 537, 40 S. W. 506; International

& G. N. R. Co. z'. Prince, 77 Tex.

560, 14 S. W. 171, 19 Am. St. Rep. 795.
Evidence of Agent's Acts in Regu-

lar Course of Business— Evidence
of acts of the agent showing that a

trespass committed by him was done
in the regular course of his principal's

business is admissible. Exum v.

Brister, 35 Miss. 391 (evidence that

agent was carrying out contract on
behalf of the defendant to sell timber

when he cut the timber on plaintiff's

land, admissible).
63. Phleger v. Ivins, 5 Har. (Del.)

118; Kelly V. Shumway, 51 111. App.

634; Moffet V. Moffet, 90 Iowa 442,

57 N. W. 954; Haughton v. Maurer,

55 Mich. 323, 21 N. W. 426; Thiry v.

Tavlor Brew. & Malt. Co., 37 App.
Div. 391, 56 N. Y. Supp. 85; Mc-
Donald V. Freed, 3 Wash. St. 468, 28
Pac. 915.

The acceptance by a railroad of a
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(2.) Self-Serving Declarations.— Communications between the prin-

cipal and other agents are not admissible on behalf of the principal."*

(3.) Repudiating Act. — Declarations by the alleged principal, re-

pudiating the act of the alleged agent, made immediately upon the

facts being called to his attention, are admissible in his favor.*^^

g. Declarations and Admissions of Another Agent. — Declarations

of another agent of the same principal are not admissible ;"*' but

admissions of a general agent as to the extent of an inferior agent's

authority may be received upon the same footing as admissions of

the principal. "^^

h. Circumstantial Evidence.— (1.) In General.— Agency may be

proved by circumstantial evidence.***

(2.) Great Latitude Allowed.— Great latitude is allowed in the ad-

mission of testimony tending to prove facts and circumstances from
which the existence of an agency may be inferred.*^^

ticket issued by an agent is some evi-

dence of authority. Chiles v.

Southern R. Co., 69 S. C. 327, 48 S.

E. 252. As to effect of admission in

answer, see Steel v. Solid Silver G.
& S. M. Co.. 13 Nev. 486. See also

article "Admissions," Vol. I.

Letters— Letters written by the
principal are admissible to prove the

agency as against him. Case v. Ly-
man, 66 111. 229.

A letter from the defendant stat-

ing that another is his agent is ad-
missible against him. Thiry v. Tay-
lor Brew. & Malt. Co., 37 App. Div.

391, S6 N. Y. Supp. 85.

A letter from defendant to plaint-

iff referring to a third person as

"our late manager" is admissible.

Foste V. Standard Life & Ace. Ins.

Co., 34 Or. 125. 54 Pac. 811.

64. Erie & Pacific Despatch Co. v.

Cecil, 112 111. 180.

65. Burns v. Campbell, 71 Ala.

271. Such evidence shows verbal

acts, and tends to show a repudiation

of the act of the agent. But a ques-
tion whether " he approved or dis-

approved of it," is irrelevant if pro-

pounded with the view of eliciting a

mere mental approval, unaccompanied
with acts or words.

66. Rumbough v. Southern Imp.
Co.. 112 N. C. 751. 17 S. E. 536, 34
Am. St. Rep. 528.

67. Elfring v. New Birdsall Co.,

16 S. D. 252, 92 N. W. 29.

68. United States. — United States

Bank v. Dandridge. 12 Wheat. 64.

Colorado. — Gambrill v. Brown

Hotel Co., II Colo. App. 529, 54 Pac.
1025.

Indiana. — Indiana, B. & W. R. Co.
V. Adamson, 114 Ind. 282. 15 N. E.

5; Fruchev v. Eagleson, 15 Ind. App.
88. 43 N. E. 146.

Minnesota. — Stewart v. Cowles, 67
Minn. 184, 69 N. W. 694.

Missouri. — Crosno v. Bowser Mil-
ling Co., 106 Mo. App. 236, 80 S. W.
275; Mosby V. McKee, 91 Mo. App.
500; Haubelt v. Rea & Page Mill

Co., 77 Mo. App. 672; Sharp v.

Knox, 48 Mo. App. 169; Roberson v.

Clevenger, iii Mo. App. 622. 86 S.

W. 512; Hull z'. Jones, 6g Mo. 587;
Hoppe r. Saylor, 53 Mo. App. 4.

Nebraska. — Columbus Co. v. Hur-
ford, I Neb. 146.

New York. — Nutting v. Kings
Countv El. R. Co., 21 App. Div. 72,

47 N. Y. Supp. 327-

Rhode Island. — Ward v. Trustees
of New England S. C, 27 R. I. 262,

61 Atl. 651.

Vermont. — Walsh v. Pierce, 12

Vt. 130.

But agency cannot be proved by
evidence of facts of a vague and un-

certain nature. Fortescue v. Make-
ley, 92 N. C. 56.

Hearsay— Of course hearsay evi-

dence is not admissible. Ft. Worth
Livestock Com. Co. v. Hitson (Tex.

Civ. App.). 46 S. W. 915; Brown v.

Prude, 97 Ala. 639, 11 So. 838. See

also ante, " Declarations of Agent."

69. Patterson v. Van Loon, 186

Pa. St. 367, 40 Atl. 495. In this case

the court said ;
" The evidence neces-
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(3.) Acts Not Implying Knowledge and Consent of Principal.— Kvi-

dence of the acts of an agent is not admissible to show the fact or

extent of his authority unless the acts are shown to have been per-

formed under circumstances implying knowledge and consent of

the principal.'^*'

sary to establish such relation is very
different from that required to prove
an express agency. In the former
greater latitude must necessarily be

allowed in the admission of testimony
tending to prove facts and circum-
stances from which the existence of

an agency may be legitimately in-

ferred. From the nature of the case,

evidence that would tend to prove an
implied agency, or subsequent rati-

fication, would be inadmissible as

proof of an express agency."

Defendant when sued as plaintiff's

agent set up that he was acting as

agent for the public, and not for

the plaintiff. To establish this, it

was held proper to admit communica-
tions between defendant and Con-
gress, and resolutions adopted by
Congress. Bingham v. Cabbot, 3
Ball. (U. S.) 19.

Evidence that the alleged agent
opened a bank account in his own
name as agent, and that he kept the

principal's funds in it, is admissible.

Appeal of National Shoe & Leather
Bank. 55 Conn. 469, 12 Atl. 646.

Evidence that a party acted as

agent in the borrowing of money is

admissible upon the question of

whether he was acting as such in the

pavment. Ballard z>. Nve, 138 Cal.

588, 72 Pac. 156.

Conversations between the parties

prior to the forming of the alleged
relation are not admissible unless it

is shown that there was a close con-
nection between the negotiations and
the agreement. Irving zk Shethar,
71 Conn. 434, 42 Atl. 258.

Pecuniary Condition of Alleged
Agent Evidence of the pecuniary
condition of the alleged agent was
held not relevant on the issue of

agency. North v. Metz, 57 Mich.
612, 24 N. W. 759.
Evidence of " apparent authority is

not restricted to proof of general cus-
tom or to proof that the agent had
previously performed similar acts to

the knowledge of the principal. The
nature of the business, usage not
amounting to a general custom, and
the fact, if it exists, that the principal

Vol. X

is at a great distance and the agent
apparently entirely in charge of the

business, may in proper cases be,

among other things, elements for

consideration.'" Johnston v. Mil-

waukee & W. Inv. Co., 46 Neb. 480,

64 N. W. 1 100.

70. Alabama. — Wright v. Evans.

53 Ala. 103.

Arkansas. — Nicklase v. Griffith, 59
Ark. 641, 26 S. W. 381.

Colorado. — jMurphy v. Gumaer, 12

Colo. App. 472, 55 Pac. 951.

Connecticut. — Scott v. Crane, i

Conn. 255. See also Plant v. Mc-
Ewen, 4 Conn. 544.

Georgia. — Doonan v. Mitchell. 26

Ga. 472 (act of signing receipt as

agent) ; Americus Oil Co. v. Gurr,

114 Ga. 624, 40 S. E. 780.

Illinois. — Peter Schoenhofer Brew.
Co. V. Wengler, 57 111. App. 184.

Iowa. — Clanton v. Des Moines, O.
& S. R. Co., 67 Iowa 350, 25 N.
W. 277.

Kansas. — Streeter v. Poor. 4 Kan.
412; St. Louis & S. F. R. Co. v.

Brown, 3 Kan. App. 260, 45 Pac. 118;

Len V. Mayer. 52 Kan. 419, 34 Pac.

969; Fourth Nat. Bank v. Frost. 70
Kan. 480, 78 Pac. 825 ; Richards v.

Newstifter. 70 Kan. 350, 78 Pac. 824.

Maine. — Eaton v. Granite State

Provident Ass'n, 89 Me. 58, 35
Atl. 1015.

Michigan. — North v. Metz, 57
Mich. 612, 24 N. W. 759 (acts which
are expressly repudiated by the al-

leged principal are not admissible) ;

Davis V. Kneale, 97 Mich. 72, 56 N.

W. 220.

Minnesota. — Vo-wXd^ v. Evans, 52
Minn. 551, 54 N. W. 743; Sencerbox
V. McGrade, 6 Minn. 484. Compare
Best V. Krey, 83 Minn. 32. 85 N.
W. 822.

Missouri. — Craighead v. Wells, 21

Mo. 404; Alt V. Grosclose, 61 Mo.
App. 409.

Nebraska. — Burke v. Frye, 44 Neb.
223, 62 N. W. 476; C. F. Blanke Tea
& Coffee Co. v. Rees Printing Co.

97 N. W. 627; Starring v. Mason, 4
Neb. 367.
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(4.) Acts Implying Knowledge of Principal. — Evidence that one
openly acts for another under circumstances implying a knowledge
on the part of the supposed principal, makes a prima facie agency."^

New York. — Edwards v. Dooley.
120 N. Y. 540, 24 N. E. 827; Howard
V. Norton, 65 Barb. 161; Molt v.

Baumann, 65 App. Div. 445. 72 N. Y.
Supp. 832.

North Dakota. — Loverin-Browne
Co. V. Bank of Bufifalo. 7 N. D. 569,

75 N. W. 923.
Oregon. — Sloan v. Sloan, 78

Pac. 893.

Pennsylvania. — Whiting v. Lake,
91 Pa. St. 349.
South Carolina. — Martin v. Suber,

39 S. C. 525, 18 S. E. 125.

Texas. — Cooper & Co. v. Sawyer,
31 Tex. Civ. App. 620. 73 S. W. 992;
International & G. N. R. Co. v.

Prince. 77 Tex. 560. 14 S. W. 171, 19
Am. St. Rep. 795.

Vermont. — Dickerman v. Quincy
Mut. F. Ins. Co.. 67 Vt. 609. 32
Atl. 489.

Virginia. — Poore v. Magruder, 24
Gratt. 197.

Washington. — Gregory v. Loose,

19 Wash. 599, 54 Pac. 2>Z-

West Virginia. — Garber v. Blatch-
le3^ 51 W. Va. 147, 41 S. E. 222;
Rosendorf v. Poling, 48 W. Va. 621,

37 S. E. 555.
Thus, evidence that the agent as-

sumed the power, standing alone, is

not admissible. International & G.

N. R. Co. V. Prince. 77 Tex. 560. 14

S. W. 171, 19 Am. St. Rep. 795 ; Rey-
nolds V. Continental Ins. Co.. 36
Mich. 131.

To the effect that such evidence is

admissible in connection with other
evidence, see Land Mtg. Inv. &
Agency Co. v. Gillam, 49 S. C. .345.

26 S. E. 990, and further cases cited

under next section.

A principal " is responsible only
for that appearance of authority

which is caused by himself, and not

for that appearance of conformity to

the authority which is caused only

by the agent." Edwards %•. Dooley,
120 N. Y. 540. 24 N. E. 827.

Evidence of publication by the al-

leged agent of an advertisement in a

newspaper publicly announcing the

relation is not admissible when it is

not shown that the alleged principal

knew or consented thereto. Schlitz

Brew. Co. v. Barlow, 107 Iowa 252,

77 N. W. 1031. See also Nofsinger
V. Goldman, 122 Cal. 609. 55 Pac. 425.

Where goods are entrusted to an
agent and he wrongfully sells part to

defendant, evidence that he sold some
to others is not admissible. Thatcher
V. Kaucher, 2 Colo. 698.

An advertisement in a newspaper
is not admissible when inserted by
the agent, and the principal had no
knowledge of it. National Bldg.
Ass'n V. Quin, 120 Ga. 358, 47 S.

E. 962.

It is immaterial how many such
acts there mav be. Howard v. Nor-
ton. 65 Barb. '(N. Y.) 161.

71. Alabama. — Reynolds v. Col-
lins. 78 .Ma. 94.

California. — Quinn v. Dresbach, 75
Cal. 159. 16 Pac. 762, 7 Am. St.

Rep. 138.

Georgia. — Weaver v. Ogletree. 39
Ga. 586.

Illinois. — Doan v. Duncan, 17 111.

272: Rockford. R. I. & St. L. R. Co.

V. Wilcox, 66 111. 417.

Indiana. — Barnett v. Gluting, 3
Ind. App. 415, 29 N. E. 927.

Kansas. — Cain Bros. Co. v. Wal-
lace. 46 Kan. 138, 26 Pac. 445.

Massachusetts. — Bragg v. Bos-
ton & W. R. Corp., 9 Allen 54.

Minnesota. — Fowlds v. Evans, 52
Minn. 551, 54 N. W. 743 ('" acts of

such a character and so continued as

to justify a reasonable inference that

the principal had knowledge of

them ").

Missouri. — Johnson v. Hurley. 115-

Mo. 513, 22 S. W. 492.

New Hampshire. — Kent v. Tyson,
20 N. H. 121 ("open and public acts

of a party claiming to be an agent

"

are admissible).

New York. — Smith v. Martin An-
ti Fire Car Heater Co., 64 Hun 639,

19 N. Y. Supp. 285.

Vermont. — Daggett v. Champlain
Mfg. Co., 71 Vt. 370, 45 Atl. 755 (al-

leged agent put up posters indicating

agency, which must have been seen
by defendant ; one of defendant's offi-

cers was present when the property
was purchased ; the alleged agent be-

came a foreman of one of defend-
ant's shops two years later).
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(5.) Course of Dealing Between Parties.— Evidence of a course of

dealing by an agent, sanctioned by the principal, is one of the rec-

ognized modes of proving the extent of an agency. ^^

(6.) Similar Transactions Acted Upon by Principal.— Evidence of
similar transactions, acted upon by the principal, is admissible as

tending to show the extent of the authority.^^

Virginia. — Hoge v. Turner, 96 Va.
624. 32 S. E. 291.

Wisconsin. — Hansen v. Flint &
P. M. R. Co., 72, Wis. 346, 41 N. W.
529, 9 Am. St. Rep. 791.

The frequency and amount of sales

might furnish such evidence of gen-
eral notoriety that a jury would be
authorized to infer knowledge by the

principal. Bragg v. Boston & W. R.
Corp., 9 Allen (Mass.) 54.

An advertisement in a city direc-

tory may be admitted to show that

the principal had allowed the agent
to hold himself out as such. Graton
& Knight Mfg. Co. v. Redelsheimer,
28 Wash. 370, 68 Pac. 879.

Evidence that for a period cover-
ing the time of the transaction the
defendant's wife did all his business
is admissible. Sanborn v. Cole, 63
Vt. 590, 22 Atl. 716, 14 L. R. A. 208.

Evidence that the agent acted as
general manager of defendant's hotel

is admissible. Mullin v. Sire, 37
Misc. 807, 76 N. Y. Supp. 926.

Evidence Showing Knowledge.
To show knowledge on the part of
the principal, evidence that he saw
the agent at work is admissible.
Huntsvile Belt Line & M. S. R. Co.
V. Corpening, 97 Ala. 681, 12 So. 295.

72. United States. — Yitnt v. Ad-
dicks, 126 Fed. 112, 60 C. C. A. 660.

Alabama. — Gibson v. Snow Hdw.
Co., 94 Ala. 346, ID So. 304; Tennes-
see River Transp. Co. v. Kavanaugh,
101 Ala. I, 13 So. 283; Lytle v. Bank
of Dothan, 121 Ala. 215, 26 So. 6.

Colorado. — Union Gold Min. Co.
V. Rocky Mt. Nat. Bank. 2 Colo. 565
(habit and course of dealing between
the parties admissible).

Illinois. — Sun Mut. Ins. Co. v.

Saginaw Barrel Co., 114 111. 99, 29 N.
E. 477; Doan V. Duncan, 17 111. 272.

Indiana. — Barnett v. Gluting, 3
Ind. App. 415, 29 N. E. 927.
Kentucky. — Continental Tobacco

Co. V. Campbell, 25 Ky. L. Rep. 569,
76 S. W. 125.

Maine.— Cobb v. Lunt, 4 Me. 503

;

Trull V. True, 33 Me. 367.
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Massachusetts. — Bucknam v. Chap-
lin, I Allen 70.

Minnesota. — Hare v. Bailey, y2)

Minn. 409, 76 N. W. 213.

Missouri. — Sharp v. Knox, 48 Mo.
App. 169; Edwards v. Thomas, 66
Mo. 468; Franklin v. Globe Mut.
Life Ins. Co., 52 Mo. 461 ; Brooks v.

Jameson, 55 Mo. 505; Bonner v.

Lisenby, 86 Mo. App. 666.

Nebraska. — Standley v. Clay,
Robinson & Co., 94 N. W. 140.

_
New Hampshire. — Perry v. Dwel-

ling-House Ins. Co., 67 N. H. 291, 33
Atl. 731, 68 Am. St. Rep. 668.

North Carolina. — Gilbraith v.

Lineberger, 69 N. C. 145.

South Carolina. — Welch v. Clifton
Mfg. Co. 55 S. C. 568, 33 S. E. 739.

Texas.— Missouri Pac. R. Co. v.

Simons 6 Tex. Civ. App. 621, 25 S.

W. 996; International & G. N. R.
Co. V. Rags dale, 67 Tex. 24, 2 S.

W. 51S.

Vermont. — Walsh v. Pierce, 12 Vt.
130 (may be proved either by course
of dealing or by subsequent recogni-
tion).

See also Woodwell v. Brown, 44
Pa. 121; Domasek v. Kluck, 113 \Vis.

336, 89 N. W. 139.

Such evidence is admissible
whether the party introducing it

knew at the time of the transaction in

controversy that the dealings had
taken place or not. Sharp v. Knox,
48 Mo. App. 169; Bonner v. Lisenby,
36 Mo. App. 666.

Effect of Inquiry— But when in-

quiry is made from the alleged prin-

cipal, the course of dealing is im-
portant only as tending to show what
answer was probably given. Norton
V. Richmond, 93 111. 367,

73. United States. — W\i\iQ v.

German Alliance Ins. Co., 103 Fed.
260, 43 C. C. A. 216.

Alabama. — Lytle v. Bank of Dot-
ham 121 Ala. 215, 26 So. 6.

Illinois. — Thurber v. Anderson, 88
111. 167.

Iowa. — McCormick Harv. Mach.
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(7.) Acts Must Be of Same Character.— But the prior acts from which

authority may be inferred must be of the same character and ef-

fect as those for which authority is sought^'* Evidence that a party

has acted for the principal in another and entirely separate and dis-

tinct transaction of another character is not admissible."

(8.) Authority for a Single Act.— Evidence of special authority to

Co. V. Lambert, I20 Iowa i8i, 94 N.
W. 497-
Maine. — Forsyth v. Day, 46 Me.

176 (agent signed principal's name to

note ; evidence that he had done this

before and that the principal had
recognized the notes is admissible).

Michigan. — Thompson v. Clay, 60
Mich. 627. 27 N. W. 699.

New York. — American Encaustic
Tiling Co. v. Reich, il N. Y.
Supp. 776.

Pennsylvania. — Stevenson v. Hoy,

43 Pa. 191.

South Carolina. — Welch v. Clifton

Mfg. Co.. 55 S. C. 568. 33 S. E. 739-

Texas. — Texas Land & Loan Co.

V. Watson, 3 Tex. Civ. App. 233, 22

S. W. 873; Osborne & Co. v. Gate-
wood (Tex. Civ. App.), 74 S. W. 72
(as evidence of authority to receive

payment, evidence of receipt of pay-
ments in similar transactions is ad-
missible) ; People's BIdg.. Loan &
Sav. Ass'n v. Keller, 20 Tex. Civ.

App. 616. so S. W. 183.

But evidence that the principal be-

came guarantor to others for articles

purchased by agent in his own name
is irrelevant. Williams v. Stearns,

59 Ohio St. 28, 51 N. E. 439-

In other words, evidence showing
ratification of such acts is admissible

as tending to prove original authority.

A I ab a m a. — Tennessee River
Transp. Co. v. Kavanaugh, 93 Ala.

324, 9 So. 395 (evidence that prin-

cipal recognized property bought by
agent in his own name as belonging

to it).

Illinois. — Stastney v. Marschall, 37
111. App. 137; McGillis V. Anderson,

44 111. App. 601 (evidence that orders
issued at same time and under same
circumstances as plaintiff's were
paid).

Indiana. — Jewett v. Lawrence-
burgh & U. M. R. Co., ID Ind. 539-
Maine. — Forsyth v. Day, 46

Me. 176.

Massachusetts. — Odiorne v. Max-
cy, 15 Mass. 39; Williams v. Mitchell,

17 Mass. 98.

Nezu York. — Beattie v. Delaware,
L. & W. R. Co., 90 N. Y. 643.

Pennsylvania. — Stevenson v. Hoy,

43 Pa. 191.

South Carolina. — Thomson v. Dil-

linger, 35 S. C. 608, 14 S. E. 776.

r^A-a.y. — Mills v. Berla (Tex. Civ.

App.). 23 S. W. 910; White v. San
Antonio Waterworks Co., 9 Tex. Civ.

App. 465, 29 S. W. 252.

Wisconsin. — Gallinger v. Lake
Shore Traffic Co., 67 Wis. 529, 30 N.
W. 790.

See also Haughton v. Maurer, 55
Mich. 323. 21 N. W. 426.

A circular from an agent soliciting

business is admissible if brought
home to the principal. Robinson v.

Nevada Bank, 81 Cal. 106, 22
Pac. 478.

74. Keegan v. Rock (Iowa), 102

N. W. 85; Stratton v. Todd, 82 Me.
149, 19 Atl. hi; Hazeltine v. Miller,

44 Me. 177; Humphrey i'. Havens, 12

Minn. 298 (evidence that agent exe-

cuted a note for principal is not evi-

dence of agency for purpose of agree-

ing to pay a note and mortgage of a

third person) ; Hackett v. Van Frank,

105 Mo. App. 384, 79 S. W. 1013

(evidence of authority to sell beer

not admissible upon question of au-

thority to sell whisky) ; Meredith's

Lessee v. Macoss. i Yeates (Pa.)

200; Gregory v. Loose, 19 Wash. 599,

54 Pac. 33-
75. Murphy v. Gumaer, 12 Colo.

App. 472, 55 Pac. 951 ; Watson v.

Race, 46 Mo. App. 546; Scull v.

Skillton, 70 N. J. L. 792. 59 Atl. 457;
Duryea v. Vosburgh, 121 N. Y. 57,

24 N. E. 308, reversing 49 Hun 609,

I N. Y. Supp. 833 ; Bartlev v. Rhodes
(Tex. Civ. App.), 33 S. W. 604. See
also Maher v. Wilson, 50 Hun 605.

3 N. Y. Supp. 80, afHrmed 123 N. Y.

655j 25 N. E. 954.
Evidence that the alleged agent had

transacted other business for the

principal at other places is not ad-

missible. Tennessee River Transp.

Co. V. Kavanaugh, loi Ala. i, 13

So. 283.
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make a particular or single contract is not admissible to show au-

thority to make other similar contracts/^

(9.) Dealings Between Principal and Agent.— Evidence of the deal-

ings between the alleged principal and agent is admissible to show

the true relation of the parties.'^^

(10.) Similar Transactions With Principal.— Evidence of similar

transactions with the principal, in which the agent was not involved,

is not admissible.'^^

(11.) Character of the Business.— Evidence of the character of the

business, the manner in which it is usual to carry on the work, and
the manner in which it was carried on is admissible in order to de-

termine the powers impliedly conferred upon the agent.'^^

(12.) Business Customs.— Where the authority is general, evidence

of the custom of the business is admissible to show the extent of

implied powers.**^

Evidence that alleged principal had
testified in another case that party
was not his agent for another and
unconnected purpose is immaterial.

Smith V. Dodge, 49 Hun 611. 3 N. Y.
Supp. 866.

Evidence of Agency for Another
Branch of Business Not Admissible.

Where a concern is engaged in two
branches of business, evidence of
agency for one has no tendency to

establish agency for the other. Strat-

ton V. Todd. 82 Me. 149. 19 Atl. in
(business of selling logs in market
distinct from business of operating
in the woods ; evidence of agency for

one branch is not admissible to show
agency for the other).
Nor Is Evidence of Subsequent

Acts admissible out of the usual
course of business. Lee v. Tinges. 7
Md. 215; Mills V. Beria (Tex. Civ.

App.), 23 S. W. 910.
76. Stanley v. Sheffield Land, Iron

& Coal Co., 83 Ala. 260. 4 So. 34.
(" It is not any where intimated that

this single exercise of agency was
known to the plaintififs, so that it was
possible for their conduct to have
been influenced or induced by it.

And it certainly does not tend to

prove such a habit and course of
dealing between principal and agent.

as is ordinarily permitted to justify

an inference of like authority in other
cases"). '

77. As tending to show that one
was the agent for another, it is

proper to show that the alleged prin-

cipal had paid commissions. Slaugh-
ter V. Coke County. 34 Tex. Civ. App.
598, 79 S. W. 863.
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Receipts given by the alleged agent
to the alleged principal are admissible
where they cast any light upon the
question. Hallack - Sayre - Newton
Lumb. Co. V. Blake, 4 Colo. App. 486,
36 Pac. 554.

78. In an action for services ren-
dered under direction of an agent,

evidence that plaintiff had rendered
similar services for defendant before
is not admissible when the prior em-
ployment was not by the agent in

question. Cooper v. New York Cent.
& H. R. R. Co.. 6 Hun (N. Y.) 276.

79. Missouri Pac. R. Co. v. Si-

mons. 6 Tex. Civ. App. 621, 25 S.

W. 996.
Articles of incorporation of a cor-

poration principal are admissible to
show the nature of the business. Ma-
honev v. Butte Hdw. Co., 19 Mont.
377, 48 Pac. 545-
Where a power of attorney gives

an agent power to do every act neces-

sary in the transaction of the prin-

cipal's business, evidence of the char-
acter and extent of the business is

admissible. Brantley v. Southern
Life Ins. Co., 53 Ala. 554.

80. A lab a m a. — Herring v.

Skaggs. 62 Ala. 180, 34 Am. Rep. 4;
Cawthon v. Lusk, 97 Ala. 674, 11 So.

731; Guesnard v. Louisville & N. R.
Co.. 76 Ala. 453.

Georgia. — Mott v. Hiall, 41- Ga. 117
(custom of clerks of boats to sign
notes).

Illinois. — Grain v. First Nat. Bank,
114 111. 516, 2 N. E. 486; Bailey v.

Bensley, 87 111. 556; Phillips v. Moir,
69 111. 155; Corbett v. Underwood,
83 111. 324, 25 Am. Rep. 392; Na-
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(13.) Authority of Similar Employes.— Evidence that other employes

occupying similar positions had a certain authority is admissible

as tending to show authority in the agent in question.^

^

(14.) General Reputation.— Evidence that it is generally reputed

or understood that the relation of principal and agent exists, or that

an agent has a certain authority, is incompetent.**-

(15.) Opinion of Witness.— Where the question of agency or of "the

extent of authority is made a principal issue, it is not competent for

tional Furnace Co. v. Keystone Mfg.
Co., no 111. 427.
Iowa. — Kaufman Bros. v. Farley

Mfg. Co.. 78 Iowa 679, 43 N. W. 612,

16 Am. St. Rep. 462.

Kansas. — American Cent. Ins. Co.
V. McLanathan, 11 Kan.. 533.
New Haiupshire. — Haven v.

Wentworth, 2 N. H. 93.
New York. — White v. Fuller, 67

Barb. 267.

Pennsylvania. — Sumner v. Stew-
art. 69 Pa. St. 321.

South Carolina. — Fraser v. Ten-
ants, 5 Rich. L. 375-

r^.ra.y.— Missouri, K. & T. R.
Co. V. Cook, 8 Tex. Civ. App. 376, 27
S. W. 769 ; Reese v. Medlock, 27 Tex.
120, 84 Am. Dec. 611.

Virginia. — Reese v. Bates, 94 Va.
321, 26 S. E. 865 (admissible to show
general agent's right to make a war-
ranty) .

Wisconsin. — Pickert v. Marston,
68 Wis. 465, 32 N. W. 550, 60 Am.
Rep. 876.

Evidence that it was the custom of
conductors to allow shippers of race

animals and fine stock to ride in the

car with them is admissible to show
authority to waive a stipulation re-

quiring plaintiff to ride in the ca-

boose. Missouri, K. & T. R. Co. v.

Cook, 8 Tex. Civ. App. 376, 27 S.

W. 769.

Evidence of custom of traveling

agents to make certain contracts is

admissible. Kaufman Bros. v. Far-
ley Mfg. Co., 78 Iowa 679. 16 Am.
St. Rep. 462, 43 N. W. 612.

Evidence of custom is admissible
to show that the agent neglected a
duty, and that the principal is liable

therefor. Collings v. Hope, 3 Wash.
C. C. 149, 6 Fed. Cas. No. 3,003.

The witnesses testifying as to cus-

tom must have knowledge as to the

particular business. Thus, evidence
of a custom as to traveling agents in

general is not admissible upon the

question of the custom in the sale of
iron safes. Deane v. Everett, 90
Iowa 242. 57 N. W. 874.
But it is not necessary to show that

the principal knew of the custom.
Guesnard v. Louisville & N. R. Co.,

76 Ala. 453.
To Show Want of Authority.

Such evidence is admissible to show
that the agent did not have implied
authority for the act. United States
Life Ins. Co. v. Advance Co., 80 111.

549; White V. Fuller, 67 Barb. ( N.
Y. ) 267 ; Sumner v. Stewart, 69 Pa.
St. 321.

Effect of Instructions Evidence
of custom cannot overcome positive

instructions known to the party.

Clark V. Cumming, yj Ga. 64, 4 Am.
St. Rep. 72; Wanless v. McCandless,
38 Iowa 20.

81. Texas & P. R. Co. v. Reed,
88 Tex. 439, 31 S. W. 1058 (evidence
that yard foremen at other stations

were accustomed to employ and dis-

charge hands, admissible).
82. ^/afcama. — Central R. & Bkg.

Co. V. Smith, 76 Ala. 572, 52 Am.
Rep. 353-

Connecticut. — Union Trust Co. v.

McKeon, 76 Conn. 508, 57 Atl. 109.

Massachusetts. — Trowbridge v.

Wheeler, i Allen 162.

Minnesota. — Graves v. Horton, 38
Minn. 66, 35 N. W. 568.

Nezv York. — Perkins v. Stebbins,

29 Barb. 523 ; Litchfield Iron Co. v.

Bennett, 7 Cow. 234 (not admissible

to show who are the officers of a
corporation) ; but see Clark v.

Farmers' Woolen Mfg. Co., 15
Wend. 256.

Texas. — McGregor v. Hudson
(Tex. Civ. App.), 30 S. W. 489;
Dyer v. Winston, 2>2> Tex. Civ. App.
412, jy S. W. 227.

As to the admissibility of evidence
of general reputation to prove the ex-
istence of a partnership, see article
" Partnership," Vol. IX.

V«l. X
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a witness to express an opinion upon the question.*^ He must
state the facts. Testimony that a party is or is not an agent is a

mere concUision of law.®* Likewise, testimony that an agent had
authority to do a certain act is a conclusion of law.*^

83. Farrell v. United States, no
Fed. 942. 49 C. C. A. 183 ; John Stu-
art & Co. V. Asher, 15 Colo. App.
403. 62 Pac. 1051 (testimony that one
acted as agent for another is a con-
clusion of law) ; McCluskey v. Minck,
18 Misc. 565, 42 N. Y. Supp. 462;
Parker v. Brown, 131 N. C. 264. 42
S. E. 605 ; McCornick v. Queen of
Sheba Gold M. & M. Co.. 23 Utah
71, 63 Pac. 820 (question " were you
manager of this English company, or
for any of the gentlemen referred
to," improper) ; Gore v. Canada Life
Assur. Co., 119 Mich. 136, yj N.
W. 650.

Testimony of an agent as to the
intention of his principals, not sup-
ported by facts, is not admissible.

California Nav. & Imp. Co. v. Union
Transp. Co., 126 Cal. 433, 58 Pac.

936. 46 L. R. A. 825.

_
Testimony of a party that he be-

lieved he was employed by another is

incompetent. Petterson v. Stockton
& T. R. Co., 134 Cal. 244, 66 Pac. 304.

Evidence of a witness that he was
under the impression that another
had a certain authority is inadmis-
sible. Eastman v. Martin, 19 N.
H. 152.

" While a witness cannot be per-
mitted to testify to a conclusion of
fact, yet if he incidentally states a
conclusion necessary to a clear under-
standing of his testimony, this will

not be regarded as a violation of the
rule." Thus, in Hoadley v. Ham-
mond, 63 Iowa 599, 19 N. W. 794,
the agent was asked :

" What author-
ity, if any, did you have to sign the
name of Charles Hammond?" He
answered :

" I had direct authority,
and also general authority by reason
of the relation between Hammond
and myself." The witness then pro-
ceeded to testify as to verbal au-
thority. It was held that the state-

ment, while a conclusion, was merely
introductory, and that it was proper
for the better understanding of what
was to follow.

As to opinion evidence in general,

see article " Expert and Opinion
Evidence." Vol. V.

84. Goddard & Sons v. Garner,

Vol. X

109 Ala. 98, 19 So. 513; Young v.

Newark Fire Ins. Co., 59 Conn. 41,

22 Atl. 32; Jackson v. Todd, 56 Ind.

406; Larson v. Lombard Inv. Co., 51
Minn. 141, 53 N. W. 179; Maurer v.

Miday, 25 Neb. 575, 41 N. W. 395.
But see Talladega Ins. Co. v. Pea-

cock, 67 Ala. 253 ; Gault v. Sickles,

85 Iowa 266, 52 N. W. 206; Knapp v.

Smith, 27 N. Y. 277.

In Talladega Ins. Co. v. Peacock,
67 Ala. 253, the court said :

" We
do not think the statement of the wit-

ness that he regarded Huey as the

general agent of the company falls

within this rule of exclusion. If it

stood alone, disconnected from the

evidence given previously and subse-
quently by the witness, it might be
objectionable. When considered in

connection with that evidence, it is

a statement in a guarded form of the
fact that Huey was the general agent
of the company, accompanied by a
statement of the witness' means and
sources of knowledge of the fact."

Plaintiff may testify that defendant
was his lawyer, hired by him to act

in his legal business. Spor v. Grau,

89 App. Div. 36s, 85 N. Y. Supp. 876.

See also cases cited in preceding
note.

85, Indiana. — Hargrove v. John,
120 Ind. 285. 22 N. E. 132 (conclu-
sion of witness based upon state-

ments of agent, not admissible) ;

American Tel. & Tele. Co. v. Green,
164 Ind. 349, 72> N. E. 707.

Massachusetts. — Providence Tool
Co. V. United States Mfg. Co., 120

Mass. 35. And see Short Mountain
Coal Co. v. Hardy, 114 Mass. 197.

Michigan. — Gore v. Canada Life

Assur. Co., 119 Mich. 136, 77 N.
W. 650 (testimony of agent that he
had authority is opinion).

New York. — Jaton v. Brentwood
Hotel Co., II Misc. 325, 32 N. Y.
Supp. 131.

Wisconsin. — Roche v. Pennington,

90 Wis. 107, 62 N. W. 946.

But a principal may testify that he
did not give an agent a certain au-

thority. Lozier v. Graves, 91 Iowa
482, 59 N. W. 285. See also Sax v.

Davis, 81 Iowa 692, 47 N. W. 990-
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(16.) Understanding of Party Dealing With Agent.— Upon the ques-

tion of apparent authority, evidence showing the understanding of

the party deahng with the agent is admissible.®*'

i. Pozvers of Attorney. — Instructions.— A power of attorney, or

evidence of the actual agreement between the principal and the

agent, is admissible to establish the extent of the authority.®'^ And
evidence of the instructions given to the agent is generally ad-

missible.*^

E. Sufficiency. — a. /;; General. — It is impossible to lay down
any inflexible rule by which it can be determined what evidence is

sufficient to establish agency in any given case.®^

And an agent may answer the ques-
tion. " Did you have any power or au-
thority to change that contract?"

Joseph V. Struller, 25 Misc. 173. 54
N. Y. Supp. 162.

86. Curtin v. Ingle, 137 Cal. 95, 69
Pac. 836, 1013 (conversation of party
with agent admitted to show that

party was justified in believing him to

have authority) ; Gore v. Canada Life
Assur. Co., 119 Mich. 136, 77 N.
W. 650.

Declarations of an agent at the

time of a transaction are admissible
to show that the party dealing with
him acted in good faith. Christ v.

Garretson State Bank (S. D.), 82 N.
W. 89.

The party so dealing may testify

that he relied upon the agent's repre-

sentations. Geraghty v. Randall, 18

Colo. App. 194, 70 Pac. 767.

87. " A man who is sued upon a
contract made in his name is not pre-

cluded from showing the limits of
the powers expressly conferred by
him. merely because the plaintiff has
a right, and may attempt to show
that the powers were enlarged by the
defendant's subsequent conduct." Mt.
Morris Bank z\ Gorham. 169 Mass.

519. 48 N. E. 341. See also Fox v.

Burlington Mfg. Co., 7 Wash. 391,

35 Pac. 126.

Evidence of an agent's actual au-
thority is admissible although the is-

sue is as to estoppel. Clark v. Dill-

man, 108 Mich. 625, 66 N. W. 570.

In Davis v. Benedict. 49 Neb. 119,

68 N. W. 398, a lessor was sued as
principal for repairs made to the de-
mised premises by order of the les-

see. It was held that the lease was
admissible to show that the lessee

was bound to repair, and thus rebut
the inference of agency.

Admissible Although Maker Dead.
The fact that the maker of a power
of attorne\' is dead is no objection to

its admission in evidence, although it

would be a valid objection to a deed
executed thereunder after his death.

Butler V. Dunagan. 19 Tex. 559.

Defective Execution.— Although
defectively executed, a power of at-

torney may be admitted after con-
firmation. Crockett v. Campbell, 2

Humph. (Tenn.) 411.
88. Thatcher v. Kaucher. 2 Colo.

698; Nininger z'. Knox. 8 Minn. 140;
Gestring v Fisher, 46 Mo. App. 603;
Hall V. Brown. 58 N. H. 93.

By Another Agent. — Instructions
of one agent to another who was
under him mav be admitted. Bick-
ford z: Menier,' 36 Hun (N. Y.) 446.

Admissibility When Apparent Au-
thority Relied Upon In some jur-

isdictions powers of attorne_v are ad-
missible in evidence although ap-
parent authority is relied upon. (See
cases in preceding note.) In other<^,

however, instructions to the agent,

not communicated to the third party,

are not admissible when apparent au-
thority is relied upon. Oderkirk v.

Fargo, 61 Hun 418. 16 N. Y. Supp.
220; Continental Tobacco Co. v.

Campbell, 25 Ky. L. Rep. 569, 76 S.

W. 125. See also Van Dyke v. Wil-
der. 66 Vt. 579, 29 Atl. 1016.

Where a power to sell personalty
is admitted, power to warrant is im-
plied ; and in such a case evidence of
conversations between the principal

and the agent in regard to the war-
rant}' is incompetent. Manley v.

Ackler, 76 Hun 546, 28 N. Y.
Supp. 181.

89. Dickinson v. Salmon, 36 Misc.
169. 7i N. Y. Supp. 196 {aMrming
35 Misc. 838, 72 N. Y. Supp. 1099).
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b. PrincipaVs Conduct. — Evidence of what the principal actually

told the ag-ent or of what he has allowed him to do may be sufficient

to establish the authority of an agent. ^°

Rule the Same as in Cases of Or-

dinary Contracts— In Louisiana,
" the law requires the same amount
of evidence to prove a verbal power
of attorney, as it does to prove a ver-

bal contract for monej^ or personal

property; and that when a party at-

tempts to enforce a contract for the

payment of money, above $500. made
by an agent, he should prove, by at

least one creditable witness and other

corroborating circumstances, the ver-

bal agency." Gardes v. Schroeder,

17 La. Ann. 142.

Note Payable to Third Party.

Evidence that a note given in settle-

ment of a transaction was made pay-

aljle to and received by a third party

is prima facie evidence of agency.

Crowe V. Capwell, 47 Iowa 426.

90. Evidence Sufficient.

Alabama.— Fairbanks & Co. v.

Cawthorn. 93 Ala. 287, 9 So. 282;

Montgomery Brew. Co. v. Caffee, 93
Ala. 132, 9 So. 573; Rovelsky v.

Scheuer. 114 Ala. 419, 21 So. 785-

California. — Bank of Ukiah v.

Mohr, 130 Cal. 268, 62 Pac. 511;
Union Pav. & Contract Co. v. Mowry,
137 Cal. xix, 70 Pac. 81.

Colorado. — Witcher v. Gibson, 15

Colo. App. 163. 61 Pac. 192.

Georgia. — Armour v. Ross, no
Ga. 403, 35 S. E. 787.

Iowa. — Holsten v. Wheeler, 78 N.
W. 845; McCormick Harv. Mach.
Co. V. Lambert, 120 Iowa 181, 94 N.
W. 497-
Kentucky. — Limestone IMin. &

Mfg. Co. V. Lehman. 25 Ky. L. Rep.

703. 76 S. W. 328; Baldwin & Co. v.

Tucker. 25 Ky. L. Rep. 222, 75 S.

W. 196.

Marxland. — Hogg v. Jackson &
Sharp" Co. (Md.), 26 Atl. 869.

Massachusetts.— Kelley v. Lindsey,

7 Gray 287; Ayer v. Bell Mfg. Co.,

147 Mass. 46, 16 N. E. 754 (in ans-

wer to letter defendant sent its agent
to plaintiff) ; Allen v. Fuller. 182
Mass. 202, 65 N. E. 31 ; Carberry v.

Farnsworth, 177 Mass. 398, 59 N.
E. 61.

Michigan. — Booth v. Majestic
Mfg. Co., 105 Mich. 562, 63 N. W.
524; Ryerson v. Tourcotte, 121 Mich.

78, 79 N. W. 933.
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Minnesota. — Winter & Ames Co.
V. Atlantic Elev. Co., 88 Minn. 196.

92- N. W. 955 ; Dowagiac Mfg. Co. v.

Watson, 90 Minn. 100, 95 N. W. 884;
Wheeler v. Benton, 67 Minn. 293, 69
N. W. 927.

Missouri. — Hoppe v. Saylor, 53
]\Io. App. 4; Weber v. Collins, 139
]Mo. 501 ; 41 S. W. 249.

Montana. — Starr v. Gregory Con.
Min. Co.. 6 Mont. 485. 13 Pac. 195.

Nebraska. — Creighton v. Finlay-
son, 46 Neb. 457, 64 N. W. 1 103 ; Day
& Frees Lumb. Co. v. Bixbv. 93 N.
W. 688.

Nezv Jersey. — Strauss v. American
Talcum Co., 63 N. J. L. 613, 44
Atl. 631.

New York. — Dows zk Greene, 16

Barb. '/2; Wilcox Silver Plate Co. v.

Green, 72 N. Y. 17; Warburton v.

Camp. 112 N. Y. 683. 20 N. E. 592;
Mikles V. Hawkins, 59 App. Div. 253,

69 N. Y. Supp. 557; Wallace v. Ar-
kell, 28 Misc. 502. 59 N. Y. Supp.

597. atErming 57 N. Y. Supp. 655;
Goldsmith v. Schroeder, 93 App.
Div. 206, 87 N. Y. Supp. 558; Mul-
lin V. Sire, 37 Misc. 807. 76 N. Y.
Supp. 926; Grannis v. Hobby, 137 N.
Y. 559. 33 N. E. 486, aMrming 17 N.
Y. Supp. 618.

Pennsylvania. — Appeal of Hayes,
195 Pa. St. 177, 45 Atl. 1007.

Tennessee. — Whiteside v. Watkins
(Tenn. Ch. App.), 58 S. W. 1107.

Texas. — Harris v. Nations, 79
Tex. 409. 15 S. W. 262; Gulf, C. &
S. F. R. Co. V. Jones, 82 Tex. 156. 17

S. W. 534; Osborne & Co. v. Gate-
wood (Tex. Civ. App.), 74 S. W. 72.

Vermont. — Guyette v. Town of

Bolton. 46 Vt. 22"8.

Washington. — Lough v. John
Davis & Co., 35 Wash. 449, 77
Pac. 732.

Wisconsin. — Cameron v. White.

74 Wis. 425. 43 N. W. 15s. 5 L. R. A.

493 ; Roche v. Pennington, 90 Wis.

107. 62 N. W. 946.
Evidence Insufficient.

Arkansas. — K&W&y & Lysle Mill.

Co. V. Adams, 72 Ark. 657, 78 S.

W. 49-

Colorado. — Brown v. Salomon. 9
Colo. App. 323, 48 Pac. 278.

Georgia. — Walton Guano Co. v.
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c. Testimony of Agent. — The testimony of the agent may, of

itself, be sufficient to show his authority.^^

d. Of Particular Facts. — (!•) General Powers Evidence show-

ing an agent's general powers is sufficient to establish his implied

powers.-'^

(2.) Evidence That One Is Acting- for Another Not Sufficient. — Evi-

dence that one is acting for another is not sufficient to prove au-

thority so to act.®^

(3.) Similar Transactions.— Evidence that the agent has openly

conducted similar transactions for the principal under circumstances

implying knowledge and consent of the principal may be sufficient.^*

McCall, III Ga. 114. 36 S. E. 469;
Smith V. Georgia & A. R. Co., 113

Ga. 625. 38 S. E. 956.
Kansas. — Wilcox ?'. Eadie. 65

Kan. 459. 70 Pac. 338.

Massachusetts. — Shaw v. Hall,

134 ]\Ia.ss. 103.

Aliiincsota. — Hornsby 7'. Hause.

35 Minn. 369, 29 N. W. 119.

Missouri. — Cockrell z>. Mclntvre,
161 j\Io. 59. 61 S. W. 648; First Nat.
Bank z'. Wright, 104 Mo. App. 242,

78 S. W. 686.

Nebraska. — Gilbert v. Garber. 62
Neb. 464, 87 N. W. 179; Hare v.

Winterer. 96 N. W. 179.

New York. — Tarpy v. Bernheimer,
16 N. Y. Supp. 870; Brown v. Rei-
man, 48 App. Div. 295, 62 N. Y. Supp.
663; National Park Bank v. Ameri-
can Exch. Nat. Bank. 40 INIisc. 672. 83
N. Y. Supp. 249; Burgess v. Willis,

43 Misc. 672. 88 N. Y. Supp. 149.

North Carolina. — Parker v.

Brown, 131 N. C. 264, 42 S. E. 605;
Smith V. Browne, 132 N. C. 365, 43
S. E. 915.

Oregon.— Durkee v. Carr, 38 Or.

189. 63 Pac. 117.

Washington. — Corbet v. Waller,

27 Wash. 242, 67 Pac. 567 ; Sherlock

V. Van Assclt. 34 Wash. 141, 75
Pac. 639.
Evidence of Authority To Em-

ploy.— Suffiient. — Stahlberger v.

New Hartford Leather Co., 92 Hun
245, 36 N. Y. Supp. 708.

Insuffiient.— St. Louis. A. & T.

R. Co. V. Hoover, 53 Ark. 2,77, U S.

W. 1092.
Acting as Agent Under Circum-

stances Implying Knowledge Evi-

dence that a party has acted as agent

under such circumstances that the

principal must have known thereof

makes a prima facie case. Indiana,

B. & W. R. Co. V. Adamson. 114 Ind.

282, 15 N. E. 5-

Acting as Agent for a Consider-

able Time " From the natural im-

probability that one should volun-

tarily, without authority, assume to

act for another, settling his obliga-

tions for a considerable period of

time, and from the fact that such con-

duct would naturally come to be

known by the assumed principal, the

fact of agencv mav be presumed."
Neibles v. Miiineapolis & St. L. R.

Co., T>7 Minn. 151, 33 N. W. 332.

91. McCall V. Henderson. 11 La.

Ann. 209.

Where a power of attorney author-

izes an agent to do such acts as are

necessary, his testimony that certain

acts were necessary is not suflficient.

He must give the facts. Bruce v.

Duke. 2 Litt. (Ky.) 244.

In the following cases the testi-

mony of the agent was not sufficient.

State V. Bristol Sav. Bank, 108 Ala.

3, 18 So. 533, 54 Am. St. Rep. 141

;

Price V. Moore, 158 Mass. 524, 33 N.

E. 927; Blair v. Sheridan, 86 Va. 527.

ID S. E. 414.

In Meredith's Lessee v. Macoss, i

Yeates (Pa.) 200, it was held that

power to rent lands must be shown
bv other evidence.

92. Dows V. Greene. 32 Barb. (N.

Y.) 490.
93. Walsh V. St. Paul Trust Co..

39 Minn. 23, 38 N. W. 631.

94. St. Louis, I. M. & S. R. Co.

V. Bennett, 53 Ark. 208. 13 S. W. 74.2.

22 Am. St. Rep. 187; First Nat.

Bank v. Ridpath, 47 Neb. 96, 66 N.

w. 37. . . , ,

But evidence of isolated transac-

tions is not sufficient. Tadner v.

Hibler. 26 111. App. 639; Holbrook v.

Oberne, 56 Iowa 324, 9 N. W. 291.
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(4.) Recognition of Authority.— Evidence showing recognition of

the agent's authority is sufficient to estabhsh it.^^

(5.) Admissions of Principal. — Admissions of principal may be

sufficient to prove authority.''®

(6.) Letter in Response to One Addressed to Principal. — Evidence that

a letter signed by an agent was sent in response to a letter addressed

to the principal may be sufficient to establish the authority of the

agent.
^'^

(7.) Limited Authority.— Evidence that an agent was authorized to

do a certain act is not sufficient to show authority to do any further

or other act, unless authority for the latter is necessarily implied

from the former.^*

e. For Particular Purposes. — (1.) Authority To Sell Property.

Possession of property by an agent is not evidence of authority tc

sell;®* nor is evidence of the offering of the property for sale by

the agent sufficient to show authority.^

(2.) Authority To Make or Indorse Bills or Notes may be shown by

circumstantial or direct evidence, the sufficiency of which will usu-

ally be for the jury.^

Nor is evidence of circumstances

not justifying the inference of

knowledge sufficient. Eagle Bank v.

Smith, 5 Conn. 71, 13 Am. Dec. 37.

Evidence that an agent had acted

for a principal in a transaction does

not prove that he was subsequently

authorized to make false and fraudu-

lent representations for the purpose
of evading its terms and conditions.

Haves V. Burkam, 94 Ind. 311.

95. Arthur v. Gard, 3 Colo. App.

133, 32 Pac. 343 (communications be-

tween the principal and agent in

which the authority of the latter is

expressly or impliedly admitted) ;

Odiorne v. Maxcy, 15 Mass. 39 (rec-

ognition by one partner sufficient) ;

Ely V. James, 123 Mass. 36; Barnes

V. Boardman. 149 Mass. 106, 21 N.

E. 308, 3 L. R. A. 785; Hitchcock v.

Davis, 87 Mich. 629, 49 N. W. 912;
Thomas Roberts Stevenson Co. v.

Tucker. 14 Misc. 297, 35 N. Y.

Supp. 682.

Wliere the principal receives the

purchase price without affirming or

denying a claimed warranty, the au-

thority of the agent may be inferred.

Smilie v. Hobbs. 64 N. H. 75, 5
Atl. 711.

96. Holden v. Terhune, 33 HI-

App. 269 (sufficient in connection

with other evidence).

But they are not evidence of any

greater authority than they purport.
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Camden Fire Ins. Ass'n v. Jones, 53
N. J. L. 189. 21 Atl. 458, 23 Atl. 166

(admission of authority to sell land
does not show authority to sell shares

of stock) ; Fullerton v. McLaughlin
70 Hun 568. 24 N. Y. Supp. 280 (ad-
mission by owner of lots during ne-
gotiations for sale that agent did all

his business not evidence of authority

for other purposes).
97. Hopwood V. Corbin, 63 Iowa

218. 18 N. W. 911-
98. Evidence establishing that the

principal had agreed to sign a con-

tract which the agent was instru-

mental in negotiating does not tend

to show that the agent was author-
ized to bind the principal by a parol

contract. Hayes v. Burkam, 94
Ind. 311.

Evidence that the principal con-

tinued to consign to factors after

knowledge of their financial condi-

tion is not evidence of authority in

the factors to treat the property as

their own. Wootiers v. Kaufman &
Ruge, 73 Tex. 395. 11 S. W. 390.

99. Peerless Mach. Co. v. Gates.

61 Minn. 124. 63 N. W. 260.

1. Mortimer v. Cornwell, I Hoff.

Ch. (N. Y.) 351-
Evidence Insufficient or Incon-

clusive.— Stadleman v. Fitzgerald,

14 Neb. 290. 15 N. W. 234; Fisher v.

Mover (Pa.), 4 Atl. 64.

2. Evidence Sufficient— V a 1 e n-

tine V. Packer, 5 Pa. 333-



PRINCIPAL AND AGENT. 33

(3.) Authority To Receive Payment.—Evidence that the agent has

received other similar payments for the principal, with his knowl-

edge and consent, is sufficient to establish authority to receive pay-

ment.^

2. Evidence of Ratification.— A. Burden of Proof. — a. In

General. — The burden of proving the facts constituting a ratifica-

tion is upon the party claiming it.*

B. Presumptions. — a. From Silence. — Ratification of an un-

authorized act of an agent may be presumed from long continued

silence in a principal who has knowledge of the facts.

^

b. From Nature of Acts. — Knowledge of the acts of an agent

may be presumed when they are of such a nature that the principal

must have known of them.*^

C. Essential Evidence. — a. Knowledge of Facts. — Evidence

of knowledge of the facts is essential to ratification.'^

b. Injury. — When the ratification of an unauthorized act of an

agent is sought to be inferred from the silence or conduct of his

principal, in favor of a third person, it must clearly appear that

the latter might have been thereby misled, and induced to forego

some advantage he would otherwise have enjoyed.^

D. Mode of Proof. — a. Conduct of Principal. — Evidence of

any conduct on the part of the principal recognizing the validity

of the act of the agent is admissible.'-*

Evidence Insufficient Williams
z'. Robbins, i6 Gray (Mass.) 77, 77
Am. Dec. 396; Lerch v. Bard, 153
Pa. St. 573, 26 Atl. 236.

In Consolidated Nat. Bank v. Pa-
cific Coast S. S. Co., 95 Cal. i, 30
Pac. 96. 29 Am. St. Rep. 85, the evi-

dence was sufficient to disprove os-
tensible authority.
By Statute in Louisiana authority

was required to be express and spe-

cial. Nortrebe v. McKinnev, 6 Rob.
(La.) 13.

3. Quinn v. Dresbach. 75 Cal. 159,
16 Pac. 762, 7 Am. St. Rep. 138. For
other cases holding evidence suffi-

cient to establish such authority, see

Bronson v. Chappell, 12 Wall. (U.
S.) 681; Wilson V. LaTour, 108
Mich. 547, 66 N. W. 474.

4. Moore v. Ensley, 112 Ala. 228,

20 So. 744; Guimbillot z: Abat. 6
Rob. (La.) 284; Allis v. Goldsmith,
22 Minn. 123; Minter v. Cupp, 98
Mo. 26, 10 S. W. 862; Dean v. Hipp,
16 Colo. App. 537, 66 Pac. S04.
Of Knowledge of Principal The

burden of proving knowledge on the

part of a principal of an unauthor-
ized act of the agent is upon the par-

ty claiming it. Moore v. Ensley. 112

Ala. 228, 20 So. 744.
5. Long z'. Thayer, 150 U. S. 520;

Southern Oil Wks. v. Jefferson, 2

Lea (Tenn.) 581.

And a presumption so arising can-
not be overcome by an offer at the
trial to return the property received.

Southern Oil Wks. v. Jefferson, 2

Lea (Tenn.) 581.
6. James v. Lewis. 26 La. Ann.

664 (principal presumed to be in-

formed of wha't her agent did in re-

gard to the settlements with the ser-

vants in her employ).
7. Oxford Lake Line v. First Nat.

Bank, 40 Fla. 349, 24 So. 480; Leon-
ardson v. School District. 125 Mich.
209. 84 N. W. 63; Bohanon v. Bos-
ton & M. R., 70 N. H. 526, 49 Atl.

103 (acts not sufficient when no
knowledge) ; Keefe z'. Sholl, 181 Pa.

St. 90, 37 Atl. 116.

8. Guimbillot t-. Abat. 6 Rob.
(La.) 284; Brown v. HenrJ^ 172

I\Iass. 559, 52 N. E. 1073-
9. Kentucky. — Bates' Ex'rs v.

Best's Ex'rs, 13 B. Mon. 215.

Louisiana. — Sentell v. Kennedy,
29 La. Ann. 679.
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b. Declarations of Principal. — Evidence of what the principal

said when the matter was first called to his attention is admissible

to show or to rebut ratification."

c. Ainojmt of Evidence Required. — (1.) In General.— The fact

of ratification should be as clearly made out as that of original au-

thority.'^

Massachusetts. — Pratt v. Putnam,
13 Mass. 361.

Michigan. — Hammond v. Hannin,
21 Mich. 374, 4 Am. Rep. 490;
Dousman v. Peters, 85 Mich. 488, 48
N. W. 697.

Neiv Hampshire. — Hatch v. Tay-
lor, 10 N. H. 538.

Pennsylvania. — Hall v. Vanness,

49 Pa. St. 457 ; Duncan v. Hartman,
143 Pa. St. 595. 22 Atl. 1099, 24 Am.
St. Rep. 570, s. c, 149 Pa. St. 114,

24 Atl. 190 (receipt of rents and of

agent's account).
Texas. — Grande v. Chaves, 15

Tex. 550.

Virginia. — Downer v. Morrison,

2 Gratt. 237.

Evidence of conduct may be admit-

ted and be sufficient to establish rati-

fication, notwithstanding the princi-

pal expressly declared he would not
sanction the contract. Hatch v. Tay-
lor, 10 N. H. 538.

Deed Executed After Suit A
deed of confirmation executed after

the commencement of suit is admis-
sible. McCulloch County Land &
Cattle Co. V. Whitefort (Tex. Civ.

App.), so S. W. 1042.

10. Reid v. Alaska Packing Ass'n,

43 Or. 429, 73 Pac. 337; Burns v.

Campbell, 71 Ala. 271.
11. Wisconsin Bank v. Morley, 19

Wis. 62.

Specific performance will not be
decreed when the evidence of rati-

fication is conflicting. De Sollar v.

Hanscome, 158 U. S. 216.

Where a surgeon has been em-
ploj'ed by an agent of a railroad com-
pany to attend an injured employe,
slight acts of ratification are suffi-

cient. Cairo & St. L. R. Co. v. Ma-
honey, 82 111. 73, 25 Am. Rep. 299.

Evidence Sufficient.

United States. — Clark v. Van-
Riemsdyk, 9 Cranch 153; Continental

Ins. Co. V. Insurance Co. of State of

Pennsylvania, 51 Fed. 884, 2 C. C.

A. 535, I U. S. App. 201.

California. — Ralphs r. Hensler, 97
Cal. 296, 32 Pac. 243 (question was
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as to authority to execute note ; evi-

dence that principal authorized agent
subsequently to negotiate for an ex-
tension is sufficient to show ratifica-

tion).

Illinois. — Erie & P. Despatch v.

Cecil, 112 111. 180; Burns v. Lane, 23
111. App. 504.

Indiana. — Terre Haute & I. R. Co.

V. Stockwell, 118 Ind. 98, 20 N.
E. 650.

Iowa. — Hannum v. Benton, 54
Iowa 396, 6 N. W. 549.

Kansas. — Pacific R. Co. v. Thom-
as. 19 Kan. 256.

Louisiana. — Delabigarre v. Second
Municipality, 3 La. Ann. 230.

Maryland. — Re_vnolds v. Davison,

34 Md. 662 (receiving rent according

to terms of agreement) ; Hartlove v.

William Fait Co., 89 Md. 254, 43
Atl. 62.

Massachusetts. — Harrod v. Mc-
Daniels, 126 Mass. 413; Fogg v. Bos-
ton & L. R. Corp., 148 Mass. 513, 20

N. E. 109, 12 Am. St. Rep. 583.

Michigan. — Jennison v. Parker, 7
Mich. 355 ; Hutchinson v. Smith, 86
Mich. 145, 48 N. W. 1090.

Mississippi. — Exum v. Brister, 35
Miss. 391.

New York. — Hawley v. Keeler, 53
N. Y. 114. affirming 62 Barb. 231;
Thomas Roberts Stevenson Co. v-

Tucker, 14 Misc. 297, 35 N. Y. Supp.
682; Meyers z'. Brown-Cochran Co.,

91 N. Y. Supp. 72; Fischer v. Jordan,

54 App. Div. 621, 66 N. Y. Supp. 286,

affirmed 169 N. Y. 615, 62 N. E. 1095;

Brown v. Reiman, 48 App. Div. 295,

62 N. Y. Supp. 663.

Pcnnsyhania. — Lindsley v. Ma-
lone, 23 Pa. St. 24; Philadelphia, W.
& B. R. Co. V. Cowell, 28 Pa. St. 3-29.

70 Am. Dec. 128; Wright :•. Burbank,

64 Pa. St. 247; Griswold f. Gebbie,

126 Pa. St. 353. 17 Atl. 673, 12 Am.
St. Rep. 878.

South Dakota. — Schull v- New
Birdsall Co., 17 S. D. 39- 95 N.
W. 276.

Te.vas. — Reese v. Medlock, 27 Tex.
120, 84 Am. Dec. 611; Tinsley v.
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(2.) Where Acts Have Been Notorious.— When the use of the prin-

cipal's name has been frequent and notorious, sHght evidence of

injury to the moving party is sufficient. ^^

(3.) Silence. — Evidence of the silence of the principal after ac-

quiring knowledge of the unauthorized acts of his agent is to be

considered, but it is not necessarily conclusive.^^

3. Undisclosed Principal. — A. Burden of Proof. — a. In Gen-
eral— In an action by an undisclosed principal he has the burden of

showing the agency and that in making the contract the agent was
acting for him.^*

b. IVliere Principal Entrusts Agent With Indicia of Title.

Where a principal entrusts his agent with the indicia of title, and
the latter disposes of the property to a third person, the principal

has the burden of showing notice of his rights in the third party. ^^

B. Mode of Proof. — a. Parol Evidence. — Parol evidence is

admissible on behalf of an undisclosed principal to prove that a

person signing a written contract was his agent and was acting

for him in a transaction.^®

Dowell (Tex. Civ. App.), 24 S. W.
928; Bexar B. & L. Ass'n v. Newman
(Tex. Civ. App.). 25 S. W. 461.

Wisconsin. — Piatt v. Schmitt, 117
Wis. 489. 94 N. W. 345.

Evidence Insufficient.

Alabama. — Simon v. Johnson, 105
Ala. 344. ]6 So. 884. 53 Am. St. Rep.

125; Simon V. Johnson, 108 Ala. 241,

19 So. 244.
Arkansas. — Hinkle v. Hinkle, 55

Ark. 583. 18 S. W. 1049.

Illinois. — ]\Iiller v. Drexel. 37 111.

App. 462.

loii'a. — Robinson v. Chapline, 9
Iowa 91.

Louisiana. —Mayor, etc. v. Hunter,
12 Mart. (O. S.) 3 (express refusal

to ratify sufficient to overcome cir-

cumstances tending to show ratifi-

cation).

MassacJiusctts — Price v. Moore,
158 Mass. 524, 33 N. E. 927.

Michigan. — Wells v. Martin, 32
Mich. 478; Somerville v. Wabash R.

Co.. 109 Mich. 294, 67 N. W. 320;
Holmes v. McAllister, 123 Midi. 493.

82 N. W. 220, 48 L. R. A. 396; Rapid
Hook & Eye Co. v. De Ruyter, 117

Mich. 547, 76 N. W. 76.

Minnesota. — Stillman i'. Fitz-

gerald. 37 Minn. 186. 33 N. W. 564.

New York. — Estevez 7'. Purdy. 66
N. Y. 446; Beyers ?'. Hodge, i ^lisc.

76, 19 N. Y. Supp. 830; Piper v. Hcr-
rick, 26 Misc. 649, 56 N. Y. Supp. 386.

North Dakota. — Morris v. Ewing,
8 N. D. 99, 76 N. W. 1047.

Receipts From Principal to Agent.
Uncontradicted receipts in full from
principal to agent are sufficient to

prove ratification of all collections,

disbursements and appropriations
which had taken place when the re-

ceipts were given. City Bank v.

Kent. 57 Ga. 283.

12. ForsAth z'. Day, 41 Me. 382.
13. " Mere silence or nonaction,

after knowledge, is evidence of rati-

fication, but is not conclusive, except
when the protection of the assumed
agent or of third parties requires it;

that is, where the facts are such that

the law will presume that the agent
or a third party would be prejudiced
by the delay to speak or act, if the
principal shotild thereafter be per-

mitted to assert that he had not au-
thorized or ratified the act." Smith
T'. Fletcher. 75 Minn. 189, 77 N. W.
800. See also Lynch z>. Smyth, 25
Colo. 103, 54 Pac. 634. reversing 7
Colo. App. 383, 43 Pac. 670.

14. Powell T'. Wade. 109 Ala. 95,

ig So. 500, 55 Am. St. Rep. 915;
Ruiz 7'. Norton. 4 Cal. 355, 60 Am.
Dec. 618.

15. Calais Steamboat Co. v. Van
Pelt. 2 Black (U. S.) 372.

16. United States. — Ford v. Wil-
liams. 21 How. 287 ; Prichard v.

Budd, 76 Fed. 710. 22 C. C. A. 504;
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b. Conduct of Principal. — A defendant, sued by a principal, may
show that the agent was the real party in interest; and for that

purpose he may show the conduct of the principal in regard to the

matter.^"

c. Direct Testimony. — A plaintifif may testify that he relied upon

the defendants when he signed a contract and acted under it.^®

Darrow v. Home Produce Co., 57
Fed. 463; Nash v. Towne. 5
Wall. 689.

Alabama. — Powell v. Wade, 109

Ala. 95, 19 So. 500, 55 Am. St.

Rep. 915-
^ ^

Maine. — Putnam v. White, 76 Me.

551 ; Kingsley v. Siebrecht. 92 Me.

23, 42 Atl. 249, 69 Am. St. Rep. 486.

Maryland. — Oelrichs v. Ford, 21

Md. 489-
Massachusetts. — Huntington v.

Knox. 7 Cush. 371.

Missouri. — 'Si^.tt V. O'Neill, 74
Mo. App. 134.

Oregon. — Barbre v. Goodale. 28

Or. 465. 38 Pac. 67, 43 Pac. 378.

South Carolina. — Buhvinkle V.

Cramer, 27 S. C. 376, 3 S. E. 776, 13

Am. St. Rep. 645.

Vermont.— Edwards v. Golding,

20 Vt. 30.

West Virginia.— Deitz z: Provi-

dence Wash. Ins. Co., 31 W. Va. 851,

8 S. E. 616, 13 Am. St. Rep. 909-

Such proof does not contradict the

writing; it only explains the trans-

action. Ford V. Williams, 21 How.
(U. S.) 287; Powell V. Wade, 109

Ala. 95, 19 So. 500, 55 Am. St.

Rep. 915.
Testimony of Agent— Ihe testi-

mony of the agent is competent to

prove that he was acting for his

principal. Oelrichs v. Ford, 21 Md.
489; Gilpin V. Howell, 5 Pa. St. 41,

45 Am. Dec. 720; Edwards v. Gold-
ing, 20 Vt. 30.

Communications Between Princi-

pal and Agent— Such facts may
also be proved by communications
which have passed between the prin-

cipal and agent. Oelrichs v. Ford,
21 Md. 489. See also Rice & B.

Malting Co. v. International Bank,
185 III. 422, 56 N. E. 1062.

One may be asked whether he
acted for himself or for his principal

in a transaction. Swinnerton v. Ar-
gonaut Land & Dev. Co., 112 Cal. 375,

44 Pac. 719.
As Showing Acceptance It is

competent for plaintiffs to prove that
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their agent informed them of what he

had done, and that they thereupon
accepted the contract and undertook
to execute it. Canfield v. Johnson,

144 Pa. St. 61, 22 Atl. 974.
Evidence of Mental State Not Ad-

missible A question to a witness

as to whether he approved or disap-

proved of an agent's act is irrelevant

as calling for evidence of a mere
mental state. Burns v. Campbell, 71

Ala. 271.
17. Bronson v. Herbert, 95 Mich.

478, 55 N. W. 359 (proper to ask

plaintiffs whether they charged de-

fendant upon their books, and
whether the defendant ever promised
to pay).
Evidence that a suit against the

agent had been prosecuted to judg-

ment is admissible to show that the

agent was regarded as the principal

debtor. Clealand r. Walker, 11 Ala.

1058, 46 Am. Dec. 238.

But this may be overcome by evi-

dence that the suit was prosecuted by
mistake. Clealand v. Walker, 11 Ala.

1058. 46 Am. Dec. 238.

Evidence of Secret Motives Not
Admissible.— Evidence of the secret

motives which may have operated

upon the mind of a party dealing with

an agent is inadmissible. Fobes v.

Branson, 81 N. C. 256 (improper to

ask, " were you induced to order the

goods by the representations of

plaintiffs' agent").
18. Crawford t'. Moran, 168 Mass.

446, 47 N. E. 132.

To the effect that a plaintiff may
show that a contract, made apparently

by the agent for himself, was really

made for defendant, see Jones v.

Williams, 139 Mo. i, 39 S. W. 486,

40 S. W. 353, 61 Am. St. Rep. 436,

37 L. R. A. 682 ; Borcherling v. Katz,

27 N. J. Eq. 150; Lauer v. Bandow,
43 Wis. 556. 28 Am. Rep. 571 ; Wes-
ton V. McMillan, 42 Wis. 567. It is

a well established proposition of sub-

stantive law that a third party may
hold either the agent or the undis-

closed principal.
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d. Amount of Proof Required. — A principal may show that he

is the real party in interest by a mere preponderance of evidence

;

clear evidence is not required.^''

II. ACTIONS BETWEEN PRINCIPAL AND AGENT.

1. Actions for Accounting. — A. Burden op Proof. — a. Of
Receipt of Money. — In an action for accounting the principal has

the burden of showing the amount received and not accounted for.-"

b. Of Accounting for Amount Received. — It is not necessary for

the principal to prove that the agent has not accounted for money
he is shown to have received.^^ The burden is upon the agent

to show that he has accounted.^-

c. That Disbursements Were Aiithorized. — Likewise, the agent
has the burden of showing that disbursements made by him were
for the account of the principal and were authorized by him.-^

d. That Agent Has Received Nothing for Goods Consigned.
The burden is upon the agent to prove that he has received noth-
ing for goods consigned to him by the principal.-*

B. Admissibility. — a. Conduct of Agent. — To show that the

agent has received money, the principal may introduce evidence of
the agent's acts from which payment to him may be inferred.-^

19. Barbre v. Goodale, 28 Or. 465,

43 Pac. 378 (" requires no higher or
superior proof than to estabhsh any
other fact in the case").

20. Anderson v. First Nat. Bank,
4 N. D. 182, 59 N. W. 1029.

He must show that the sum col-

lected was more than sufficient to
offset the agent's just claims. Peeler
V. Lathrop, 48 Fed. 780, i C. C. A.
93, 2 U. S. App. 40.

In general, see article, " Accounts,
Accounting and Accounts Stated,"
Vol. I.

21. Merchants Bank v. Rawls, 7
Ga. 191, 50 Am. Dec. 394.

22. Pratt v. Grimes. 48 111. 376;
Young V. Powell, 87 Mo. 128; Car-
der V. Primm. 52 Mo. App. 102; An-
derson V. First Nat. Bank. 4 N. D.
182, 59 N. W. 1029. Sec also Marvin
V. Brooks, 94 N. Y. 71. But see

Bcattie, 83 Hun 295. 31 N. Y. Supp.
936 (agent who collects is presumed
to have paid the principal).

" Such a decree proceeds upon the
ground that the defendant stands in

the attitude of an agent dealing to

some extent with the money or prop-
erty of the other party; intrusted in

a confidential relation with an in-

terest which makes him a quasi trus-
tee, and by reason of that relation
knowing what the other party can-
not know, and bound to reveal to him
the entire truth. The equitable juris-

diction has always rested largely upon
such relation of confidence, involving
the need of discovery and the diity

of explanation, and hence the burden
of such explanation and the proof of
its truth fell, in such cases, upon the
defendant whose conduct was ques-
tioned, whenever an accounting was
decreed, and required of him the ex-
treme of good faith." Marvin v.

Brooks, 94 N. Y. 71.

23. Western Assur. Co. v. Uhl-
horn, 41 La. Ann. 385, 6 So. 485.

24. Delpeuch v. Dufart, 7 La. 533.
See also Robson v. Sanders, 25 S.

C. 116.

25. Helm's Ex'rs z'. Jones' Adm'x,
3 Dana (Ky.) 86 (deeds executed by
an agent admissible).

Agent's Testimony An agent
may testify generally that he has ac-

counted for all moneys received.
" The defendant had an undoubted
right to show the gross amount of

deductions actually made, and was
not, therefore, bound to introduce
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b. Account Books. — The account books of a principal are not
admissible to show delivery of goods to an agent as such ;-^ but the
books of the agent may be admitted to show payments to the prin-
cipal, especially where the principal has examined the books and
made no objection.-^

2. Actions Based on Agent's Neglect or Misconduct. — A. Burden
OF Proof. — a. Of the Wrong. — The burden of proving that the
agent has been guilty of wrongdoing or negligence is upon the
principal.^*

b. Of Facts in Excuse. — Where a prima facie case of wrong or
neglect is established, the agent has the burden of proving facts

releasing him from liability. ^^

c. That Principal Has Not Been Damaged. — Where neglect of
an agent or violation of instructions is shown, the burden is on

evidence which would estabHsh the
same thing by another and a more
extended and elaborate course of ex-
amination, when the answer to the
question put would prove the same
fact in a more direct and positive
manner." France v. McElhone, i

Lans. (N. Y.) 7.

Receipt of Debtor.— The agent, in

order to prove a payment to a third
person for the principal, may intro-

duce the receipt. Given v. Gould, 39
Me. 410.

26. Dunn v. Whitney, 10 Me. 9.

27. Lever v. Lever, 2 Hill Eq. (S.

C.) 158. In general, see article,
" Books of Account," Vol. IL

28. Schoelkopf v. Leonard, 8 Colo.

159, 6 Pac. 209; Heinemann v.

Heard, 62 N. Y. 448; Rand v. C. R.
Johns & Sons (Tex. App.), 15 S.

W. 200.

_
A distinction is made between ac-

tions for money had and received
and actions for embezzlement. In
the former, where it is shown that
the agent has received money, the
burden is upon him to show that he
has accounted. (See ante, note 23.)
In the latter, " it is necessary not only
to show that he has received the
mone}', but also that he has refused
to pay the same upon demand, or
that he has misapplied the same; and
the burden of establishing these
propositions rests upon the plaint-
iffs, notwithstanding the admission
of the defendant that he received the
moneys claimed to have been em-
bezzled." Panama R. Co. v. John-

Vol. X

son, 58 Hun 557, 12 N. Y. Supp. 499.
A party claiming that another was

his agent in the purchase of land has
the burden of proof. Spratt v. Wil-
son, 94 Ala. 608, ID So. 209.

29. Collins V. Andrews, 6 Mart.
N. S. (La.) 190 (failure to collect

debts placed in his hands for collec-

tion) ; Bartlett v. Hamilton, 46 Me.
435 (agent wrongfully commingled
funds which were stolen ; he has bur-
den of showing that the identical
money was stolen) ; Fahy v. Fargo,
63 Hun 625, 17 N. Y. Supp. 344;
Brumble v. Brown, 71 N. C. 513;
Lamb V. Fairbanks, 48 Vt. 519 (an
agent who claims that the principal
authorized him to apply funds to his

own use has the burden of proving
the permission).

Thus, where he claims that money
intrusted to him has been lost, he has
the burden of showing that the loss

was not occasioned by a want of care
on his part which men of ordinary
prudence observe when clothed with
such a trust. Darling v. Younker, 37
Ohio St. 487, 41 Am. Rep. 532. It

is presumed that an agent has done
his duty. Bangs v. Hornick, 30 Fed.

97; Ford v. Danks, 16 La. Ann. 119;
Gaither v. Myrick, 9 Md. 118, 66 Am.
Dec. 316; Merchants' Bank v. Gris-
wold, 72 N. Y. 472, 28 Am. Rep. 159;
Murdock v. Leath, 10 Heisk.
(Tenn.) 166.

Thus, the law presumes that money
collected by an agent in his lifetime

has been paid over to the principal.

Breed z\ Breed. 55 App. Div. 121, 67
N. Y. Supp. 162.
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him to show that the principal has not been damaged thereby.^**

B. MoDii OF Proof. — a. Evidence of Circumstances. — Evidence
of the circumstances surrounding the transaction is admissible. ^^

b. Admissions. — Admissions of an alleged agent are admissible

to prove the relation as against him.^^

c. Custom. — Evidence of custom is admissible to aid in the con-

struction of a general authority f^ evidence of a custom is not.

30. Crawford v. Louisiana State
Bank, i ]\Iart. N. S. (La.) 214 (neg-
lect to give notice of dishonor of ne-
gotiable instrument) ; Miranda v.

City Bank. 6 La. 740. 26 Am. Dec.

493 (same) ; Wilson v. Wilson, 26
Pa. St. 393-

Every doubt is resolved against the

agent who violates his instructions.

Adams z'. Robinson, 65 Ala. 586. See
also Harvey v. Turner, 4 Rawle
(Pa.) 223.
31. To show that defendant was

plaintiff's agent in a transaction, evi-

dence of his election to the office of
general manager, and of verbal noti-

fication of such election is competent.
Farnsworth v. Nevada Co., 102 Fed.

578. 42 C. C. A. 509.

In an action for fraud in conceal-

ing the price received for stock, evi-

dence of the agent's declarations to

other stockholders similarly situated

is admissible ; and the principal is not
estopped to show by parol evidence
that the true consideration was not
expressed in a written contract made
by the agent with a third person.

Barber v. Martin, 67 Neb. 445, 93 N.
W. 722.

The agent, sued for loss of money
intrusted to him, cannot show that

other principals provided safes for

their agents, where it does not appear
that he ever asked for one. Wright
V. Central R. & B. Co., 16 Ga. 38.

Evidence That Another Would
Have Pursued a Different Course.

Evidence of a witness that ha would
have pursued a different course is not
admissible to prove negligence of an
agent. " Negligence is a question of
fact to be determined by the jury
from all the facts and circumstances
surrounding the transaction ; and to

admit the testimony of a witness

—

that he would have pursued a differ-

ent course stated—would be, in ef-

fect, substituting the opinion of a
witness for a conclusion which is re-

quired by law to be reached by the

jury." Norwood v. Alamo Fire Ins.

Co.', 13 Tex. Civ. App. 475. 35 S.

W. 7'i^7-

In general, see article " Negli-
gence." Vol. VIII.

General Reputation of Third Party.

Evidence that the general reputation
of a party trusted by an agent is bad
is not admissible to show the agent's
neglect. Rand v. C. R. Johns & Sons
(Tex. App.). 15 S. W. 200.
Intent— Evidence of the intent of

the agent is in general immaterial.
Boykin v. Maddrey, 114 N. C. 89, 19
S. E. 106 (not competent to show
other similar breaches, because intent
immaterial).

32. Oliver v. Piatt. 3 How. (U.
S.) 333. afiinuiug Piatt v. Oliver, 2
McLean 267, 19 Fed. Cas. No. 11,115;

New Home S. M. Co. z\ Seago, 128
N. C. 158. 38 S. E. 805.

In an action against an agent, it is

error to refuse to permit the plain-

tiff to prove what the agent said

when certain money was paid to him.
Spor V. Grau, 89 App. Div. 365, 85
N. Y. Supp. 876.

33. Connecticut. — Leach v^

Beardslee, 22 Conn. 404.
Iltinois. — Deshler z\ Beers, 2>- HI-

368, 83 Am. Dec. 274.

Indiana. — Rapp v. Grayson, 2
Blackf. 130.

Kentucky. — Wallace z'. Bradshaw,
6 Dana 382.

lilarxland. — Jackson v. Union
Bank, 6 Har. & J. 146.

Massacliusctts. — Goodenow v.

Tyler. 7 Mass. 36. 5 Am. Dec. 22;
Dwight v. Whitney, 15 Pick. 179.

Missouri. — Phillips z: Scott, 43
Mo. 86, 97 Am. Dec. 369.

Nezv Vort:. — McMorris v. Simp-
son. 21 Wend. 610.

Custom of Agents— Evidence of
the custom of agents is admissible

upon the question of whether an
agent has violated general instruc-

tions. Tyler v. O'Reilly, 59 Hun 618,

13 N. Y. Supp. 201.
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however, admissible to excuse a violation of positive instructions."*

3. Actions for Compensation.— A, Burden of Proof. — In an
action for compensation the agent has the burden of showing that

he has performed services and that he had authority to do so f^. but

the principal has the burden of proving any matter of defense."''

B. Mode of Proof. — a. Evidence of Employment. — The same
evidence is admissible to show agreement and employment as is ad-

missible in cases of contracts generally.^^

b. Evidence of Value. — (1.) Where Express Contract.— Where
there is an express contract, evidence of the reasonableness of a

commission is not admissible."^

(2.) Compensation of Similar Agents.— Where there is a conflict of

testimony as to the agreement, evidence of what other agents en-

gaged in the same business at the time received is competent.^^ And
where there is no agreement as to amount, such evidence is admis-
sible to show what would be a reasonable compensation. ^^

34. Hatcher v. Comer, 73 Ga. 418;
Parsons v. Martin, 11 Gray (Mass.)
lii; Porter v. Patterson, 15 Pa. 229;
Barksdale v. Brown, i Nott & McC.
(S. C.) 517, 9 Am. Dec. 720; Hall v.

Storrs, 7 Wis. 253.

35. Monnett v. Heller, 25 Jones
& S. 576. 5 N. Y. Supp. 913, judg-
ment modified in ]\Ionnet v. Merz, 127

N. Y. 151, 27 N. E. 827.
Similar Transactions To show

employment, the agent may present
evidence of other similar transactions

in which he has acted for the princi-

pal. Phillips f. Roberts, 90 111. 492.

Acts of Agent.— To show what
the agent has done, evidence of what
he stated to prospective purchasers is

admissible. Welsh v. Lemert. 92
Iowa 116, 60 N. W. 230 (witness al-

lowed to testify that agent claimed

to have defendant's farm for sale).

Consummation of Transaction.

To show that a deal for which com-
missions are claimed has been con-

summated, a written agreement be-

tween the principal and the buyer is

admissible. Boland v. Kistle, 92
Iowa 369. 60 N. W. 632.

36. Nicklase v. Griffith, 59 Ark.

641, 26 S. W. 381 (burden of proving
negligence).

37. Foste V. Standard Ins. Co., 34
Or. 125, 54 Pac. 811.

Parol Evidence..— Parol evidence

is admissible to show the actual

agreement when only part is in writ-

ing. Magill V. Stoddard, 70 Wis. 75.

35 N. W. 346-
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In the case cited, secondary evi-

dence of the contents of an agree-
ment was not admitted because the

loss of the original was not proved.
In general, as to this, see articles
" Best and Secondary Evidence,"
and " Parol Evidence." See also

article " Contracts."
38. ]\IcKinnon v. Gates, 102 Mich.

618, 61 N. W. 74. See also Ludlow
V. Dole, I Hun (N. Y.) 715, 4
Thomp. & C. 655.

39. " It does not necessarily fol-

low that because other agents re-

ceived two and one-half per cent,

commissions, that the defendant did

not make the contract, as stated by
the plaintifts ; but as the evidence is

in conflict upon that point, what
other agents received for the same
service, at that time, may be con-

sidered b\' the jury as a circumstance
that he would not as probably have
made a contract for less commis-
sions than the customary rate, though
he may have done so." Glenn v.

Salter, 50 Ga. 170. See also Rubino
V. Scott, 118 N. Y. 662, 22 N. E. 1 103.

40. Hollis V. Weston, 156 Mass.

357, 31 N. E. 483; Ruckman v. Berg-
holz. 38 N. J. L. 531.

The jury is to determine from the

evidence what would be a reasonable

compensation. Best v. Sinz, 73 Wis.

243, 41 N. W. 169.

In a suit for compensation for find-

ing a purchaser for- real estate, a

broker may testify as to what he

would charge for the same services.
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(3.) Expert Testimony. — The value of an agent's services may be
determined by expert evidence.*^

(4.) TJnskilfulness of Agent. — The principal may show that the

agent's mode of carrying out his contract was not skilful.*-

c. Self-Serving Declarations. — A plaintiff cannot prove his own
agency by evidence of his declarations to others made in the course

of his business.'*^

d. Evidence That Agent Was Acting for Other Party. — Evi-

dence that the agent was acting for the other party alone is admis-
sible ;*** and in this connection evidence of his subsequent conduct is

admissible.*^

III. OTHER ACTIONS.

1. Between Agent and Third Persons. — A. Burden of Proof.

a. Contract Made Apparently as Principal. — Where a defendant

sets up that a contract, made by him, apparently as principal, was in

reality made as the agent for another, he has the burden of proving
the fact by a preponderance of evidence.**'

b. Contract Made Apparently as Agent. — But where he acted

ostensibly as an agent, a party seeking to hold him personally liable

has the burden of proving his want of authority.*"

c. Where Credit Given to Agent of Known Principal. — A party

claiming that exclusive credit was given to the agent of a known
principal has the burden of proving the fact by clear evidence.*^

B. Presumptions. — a. Where Acts Are Within Authority.

If the usual business of an agent is his agency, an act done by him

Elting i'. Sturtevant, 41 Conn. 176. Y.) 256, aifirmcd 63 N. Y. 652.

Such evidence is admissible when 46. Tiger v. Lincohi, i Colo. 394;
the contract is denied. Kelly v. Vawter t'. Baker, 23 Ind. 63; Curts z^.

Phelps, 57 Wis. 425, 15 N. W. 385. Scoles. i Iowa 471 ; Pratt v. Bcaupre,
It is not conclusive. Kennedy v. 13 Minn. 187; McCall v. Elliott, 3

Sommerville, 64 Mo. App. 75- Or. 138; Miller v. Stock, 2 Bailey (S.
As to compensation of attorneys at C.) 163.

law, see article " Attorney and And the burden of proving agency
CuENT," Vol. II. is not affected by the fact that the

41. Levitt V. Miller, 64 Mo. plaintiff has charged the alleged prin-

App. 147. cipal upon his books. Miller v.

In general, see article " Expert AND Stock. 2 Bailey (S. C.) 163.

Opinion Evidence," Vol. V. Of Private, Verbal Authority.
42. Perry v. Jensen, 142 Pa. 125, Thus, where an authority may be

21 Atl. 866, 12 L. R. A. 393 (agreed private, or verbal, and not of record,
to use " best reasonable endeavors to the person who claims to exercise it

introduce" medicine; evidence that has the burden of proof when it is

he did not use the best methods of afterward put in issue. Jackson's
distributing samples is admissible). Ex'rs v. Holliday's Adm'rs, 3 T. B.

43. Ehrenworth v. Putnam (Tex. Mon. (Ky.) 363.
Civ. App.), 55 S. W. 190 (action by 47. Riionc v. Powell. 20 Colo. 41,
broker for commissions). 36 Pac. 899; Plumb v. Milk, 19 Barb.

44. Morehouse v. Remson, 59 (N. Y.) 74.

Conn. 392, 22 Atl. 427. 48. Meeker v. Claghorn, 44 N. Y.
45. Miller v. Irish, 67 Barb. (N. 349; Ferris v. Kilmer, 48 N. Y. 300.

Vol. X
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within the scope of such agency is presumed to have been done

for the principal.**

b. TJiat Knoivn Principal Was Given Credit. — Where one sells

goods to an agent of a known principal, for the use of the principal,

the presumption is that he gives credit to the principal and not to

the agent.^°

c. Contract Signed " B, Agent."— A writing signed by a party

with the word " Agent " after his name is presumed to be the in-

dividual contract of the party signing it f^ but parol evidence is

admissible to show that it was in fact the contract of the principal.^"

d. No Presumption That Agent Has Paid Money to Principal.

In an action against an agent to recover money paid to him, there

is no presumption that he has turned it over to his principal. ^^

C. Mode of Proof. — a. Parol Evidence. — (l.) Not Admissible

to Exonerate Agent Who Has Not Disclosed His Principal. — Parol evi-

dence is not admissible to exonerate an agent who has entered into

a written contract in which he appears as principal,^* although he

49. Brett v. Bassett. 6;^ Iowa 340,

19 N. W. 210; Hamilton v. Eimer,
20 La. Ann. 391 ; McCarthy v. Mis-
souri R. Co., 15 Mo. App. 385-

("where the superintendent of a cor-

poration requests a phj^sician to go
on and treat an employe of the com-
pany, who has been injured, the na-
tural implication would be that he
makes the request for the company,
and not with the intention of charg-
ing himself personally").

It seems that where an agent is also

habitually acting for himself in the

same sort of matters as to which it

is claimed that he acted as agent ; or
if in his agency he acts only occasion-
ally and irregularly, the presumption
is that he acts for himself. Curts v.

Scoles I Iowa 471 ; Vawter v. Baker,

23 Ind. 63 ; Soulter v. Stoeckle, 6
Ohio Dec. 1054.

50. Meeker v. Claghorn. 44 N. Y.

349; Ferris v. Kilmer, 48 N. Y. 300.

51. Rhone v. Powell, 20 Colo. 41,

36 Pac. 899. In this case the court

said :
" The writing by its terms

neither purported to be the contract

of Smith, Powell & Lamb, nor was
it executed in their name, but was by
its terms and mode of execution pri-

ma facie the individual contract of

Powell. The addition of the word
' agent ' was prima facie descriptio

personae, and while the fact that the

word was not so intended, but was
understood by the contracting parties

as indicating that the contract was
signed in a representative capacity.

Vol. X

may be shown by parol testimony,
the contract is to be construed as

prima facie the individual act of the

party executing it." See also Deer-
ing V. Thom, 29 Minn. 120, 12 N. W.
3 so; Braun v. S. F. Hess & Co.. 187
111. 283. S8 N. L. 371. 79 Am. St.

Rep. 221, affirming 86 111. App. 544.

Compare Bradley v. McKee, 5
Cranch C. C. 298, 3 Fed. Cas.

No. 1,784.

52. Rhone v. Powell, 20 Colo. 41,

36 Pac. 899 ; Deering v. Thom, 29
Minn. 120, 12 N. W. 350; Schaefer v.

Bidwell. 9 Nev. 2og. See also Rut-
land & B. R. Co. V. Cole, 24 Vt. 33
(note payable to treasurer of corpo-
ration ; latter may show that it was
intended for the corporation).

53. " Had the omission of the
agents to pay over the money to their

principal been a criminal offense,

there might have been a presump-
tion in favor of innocence, that they
had paid it over. Not paying over
the money was only a breach of an
implied contract, and we are not
aware of any presumption of the per-

formance of a contract. The money
was proved to be in the hands of the

agents, and where the; existence of a
particular subject matter or relation

has once been proved, its continuance
is presumed until proof be given to

the contrary, or till a different pre-

sumption be afforded by the very na-
ture of the subject matter." Ship-

herd V. Underwood, 55 111. 475.
54. United States. — Nash v.
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proposes to show that he fully disclosed his agency at the time of

the transaction.'"''

(2.) Admissible To Show Authority.— An agent who executes an in-

strument purporting to be made under a written authority, may
show authority by other evidence than a writing.^*^

b. Evidence of Intent. — Entries in books of a plaintifif are not

conclusive against him as to whom he intended to charge/'

D. Sufficiency. — To hold an agent personally liable, the evi-

dence must show that he contracted personally, or that he assumed
to act without sufficient authority."^*

2. Between Third Parties. — An admission of agency by a

principal who is not a party to the suit is hearsay and incompetent.^'*

3. Criminal Actions. — In a prosecution for forgery, the burden
of proving want of authority is on the state.^*^

Evidence of apparent authority of an agent is not sufficient to

hold a defendant criminally responsible.''^

Towne, 5 Wall. 689; Prichard v.

Budd, 76 Fed. 710, 22 C. C. A. 504.
Illinois. — Hypes v. Griffin, 89 111.

134. 31 Am. Rep. 71.

Maryland. — McClernan v. Hall,

33 Md. 293.

New Jersey. — Kean v. Davis, 20
N. J. L. 425.
South Carolina. — Bulwinkle v.

Cramer, 27 S. C. 376, 3 S. E. 776, 13
Am. St. Rep. 645.

Texas. — Heffron v. Pollard, 73
Tex. 96, II S. W. 165, IS Am. St.

Rep. 764.
IVashington. — Shuev v. Adair, 18

Wash. 188, SI Pac. 388. 63 Am. St.

Rep. 879, 39 L. R. A. 473.
Wisconsin. — Cream City Glass Co.

V. Friedlander, 84 Wis. S3. S4 N. W.
28, 36 Am. St. Rep. 89S, 21 L. R. A.
135; Weston v. McMillan, 42
Wis. 567.

Reasons— Parol evidence is ad-
missible to give the benefit of the

contract to or to charge the

principal, because " it does not
deny that it is binding on those
whom, on the face of it, purports to

bind ; but shows that it also binds
another, by reason that the act of the

agent, in signing the agreement, in

pursuance of his authority, is in law
the act of the principal." But, on the
other hand, to allow evidence to be
given that the party who appears on
the face of the instrument to be per-

sonally a contracting party, is not
such, would be to allow parol evi-

dence to contradict the written agree-

ment; which cannot be done. Hig-

gins V. Senior, 8 M. & W. (Eng.) 834.
55. Nash V. Towne, 5 Wall. (U.

S.) 689; Miller z: Early. 22 Ky. L-
Rep. 825. 58 S. W. 789; Bulwinkle v.

Cramer, 27 S. C. 376, 3 S. E. 776, 13
Am. St. Rep. 645; Cream City Glass
Co. 7'. Friedlander, 84 Wis. S3. 54 N.
W. 28, 36 Am. St. Rep. 895, 21 L. R.
A. 135-

56. Page & Bacon v. Lathrop, 20
Mo. S89.

57. jMcKeen v Providence County
Sav. Bank, 24 R. I. S42, S4 Atl. 49.

58. Trastour v. Fallon, 12 La.
Ann. 25.

Assumption of Agency. — As
against one who assumes to be the
agent of another, that fact is suffi-

cient prima facie to justify the infer-

ence that he was duly authorized to

do what he claimed the authority to

do. Montgomery v. Pacific Coast
Land Bureau. 94 Cal. 284. 29 Pac.

640, 28 Am. St. Rep. 122.

59. Clark t'. Peabody, 22 Me. 500
(written admission by payee of note
that party who indorsed note for him
was his agent, is not admissible in a

suit by indorsee against the maker).
60. Romans v. State, si Ohio St.

S28, 37 N. E. 1040.
61. " The accused, in such case,

has the right to rebut the presump-
tion of prima facie agency, which the

evidence makes against him, by show-
ing, if he can, that the criminal act

was, in fact, committed without his

authority and against his instruc-

tions." Anderson v. State, 22 Ohio
St. 30S.

Vol, X
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I, BURDEN OF PROOF.

1. On Creditor. — A. To Show Surety's Liability. — The cred-

itor has the burden of proving the Habihty of the surety by clear

evidence.^

B. To Show Consent to Extension. — The burden of proving

consent to an extension of time or other act which would otherwise

release the surety is upon the creditor.^

C. To Show Surety Has Not Been Injured by Release of

Other Securities. — The creditor has the burden of showing that

the surety has not been injured by the release of other securities.^

D. To Show Lack of Knowledge of Fraud. — A creditor who
seeks to enforce payment against the surety whose signature to the

contract was obtained by the fraud of the principal debtor has the

burden of showing that when he accepted the obligation of surety-

ship he had no knowledge of the fraud.*

1. Hazard v. Lambeth, 3 Rob.

(La.) 378; Erwin v. Greene, 5 Rob.

(La.) 70.

In Koppitz-Melchers Brewing Lo.

V. Schultz, 68 Ohio St. 407, 67 N.

E. 719, plaintiff sued on a bond con-

ditioned for the faithful perform-

ance of a contract. It was held that

he had the burden of showing per-

formance of conditions on his part.

In Pirkle v. Chamblee, 109 Ga. 32,

34 S. E. 276, a party signed as surety

a note which had previously been

signed by two others. It was held

that he had the burden of showing

that one of the others was a co-

surety.

But unless the execution of the

bond is denied by a plea of non est

factum he is not obliged to prove

that fact. State v. Duvall, 83 Md.

123, 34 Atl. 831.

2. Tuohy V. Woods, 122 Cal. 665,

55 Pac. 683; Hanks v. Gerbracht, 75
Hun 181, 26 N. Y. Supp. 1097-

" The surety could not ordinarily

be able to prove, that he did not as-

sent to it, when made without his

knowledge. The proof should come
from the party who would be re-

lieved from the consequences of his

own wrongful act." Stowell v.

Goodenow, 31 Me. 538.

The creditor has the burden of

showing that the surety consented to

a stay of execution beyond the stat-

utory time. Okey v. Sigler, 82 Iowa
94. 47 N. W. 911.

Wliere the defense is an altera-

tion, and the plaintiflf sets out the al-

teration in his claim, and makes it

part of his case, the defendant does

not have the burden of showing that

he did not consent. Mundy v. Ste-

vens, 17 U. S. App. 463. 61 Fed. 77,

9 C. C. A. 366.

An averment in the surety's answer
of want of consent is unnecessary,

and, if made, need not be proved.

Tuohy V. Woods, 122 Cal. 665, 55
Pac. 683.

Contra. — To the effect that the

surety has the burden of showing
that he did not consent, see Wash-
ington Slate Co. V. Burdick, 60

Minn. 270, 62 N. W. 285; Guderian

V. Leland, 61 Minn. 67, 63 N. W. i75-

See also McNulty v. Hurd, 86 N. Y.

547, where the court said :
" The

plaintiff, however, set this litigation

in motion and was only entitled to

recover upon proof that her intes-

tate had not consented to this new
contract. It is true that this involved

a negative, but without it she had no
cause of action. The burden or

onus probandi would, however, be

shifted by slight evidence and thrown
upon the party who was to profit

by the consent, if given, and who,
therefore, might be supposed to have
cognizance of it."

3. Allen v. O'Donald, 23 Fed. 573

;

Rawson z: Gregory, 59 Ga. 733.

4. Bank of Monroe v. Anderson
Bros. jMin. & R. Co., 65 Iowa 692,

22 N. W. 929. See also Lane v.

Krekle, 22 Iowa 399; Union Nat.
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E. To Show Consent of All Partners to Suretyship.
Where a partnership name is signed with the word "surety" after

it, or where it otherwise appears tliat the name is signed as surety,

the holder has the burden of proving the consent of all the partners,

or the authority of the person signing.^

2. On Surety. — A. To Show Facts Discharging Him From
Liability. — A surety has the burden of proving facts discharg-

ing him from liability.*^ Thus he must prove an extension of time

to the debtor set up by him as a defense 'J or an alteration of the

instrument.^ It has been said, however, that this burden is only

that of going forward with the evidence.^

Bank z'. Barber. 56 Iowa 559, 9 N.
VV. 890.

5. Boyd V. Plumb, 7 Wend. (N.
Y.) 309. See also Hendrie v. Ber-
kowitz, 37 Cal. 113. 99 Am. Dec.

251 ; Bank of Rochester v. Bowen, 7
Wend. (N. Y.) I59-

" It is settled law that the party
who takes a promissory' note bearing
the endorsement of a firm, either

as guarantors or sureties, takes it

burdened with the presumption that

the firm name was not signed in the

usual course of partnership business,

and no recovery can be had by simply
showing the endorsement. The
holder is required to show special

authority to make the endorsement
on the part of the partner by whom
the firm name was signed, or an au-
thority to be implied from the com-
mon course of business of the firm,

or previous course of dealing be-

tween parties, or that the endorse-
ment was subsequently adopted and
acted upon by the firm." Clarke v.

Wallace, i N. D. 404, 48 N. W. 339.
6. Evans v. Kister, 92 Fed. 828,

35 C. C. A. 28; Robinson v. Snyder,
97 Ind. 56; Bayley v. Jeneven. 24 La.
Ann. 288; Bramble v. Ward, 40 Ohio
St. 267; Gass V. Citizens' Bldg. &
Loan Ass'n., 95 Pa. St. loi.

A surety upon an indemnity bond
must prove his contention that the
alleged breach of duty by the prin-
cipal had been changed into an in-

debtedness by the action of the cred-
itor. Socialistic Coop. Pub. Ass'n v.

Hoffman, 12 Misc. 440. 33 N. Y.
Supp. 695. See, however, Stendal v.

Ackerman, 86 N. Y. Supp. 468,
where it was held that the creditor
has the burden of showing that he
has not been guilty of anything that

might be said to change or alter the

defendant's position.

A surety must prove his conten-
tion that an employer has retained

an employe after knowledge of his

embezzlement, without notifying the

surety (Foster v. Franklin Life Ins.

Co., [Tex. Civ. App.], 72 S. W. 91),
and that funds presumably in the

hands of the principal had been mis-
appropriated before he became liable

on the bond. jMcMullen ?. Winfield
Bldg. & Loan Ass'n, 64 Kan. 298, 67
Pac. 892, 91 Am. St. Rep. 236. 56 L.
R. A. 924.

7. Truesdell v. Hunter, 28 111.

App. 292; Barclay z: Miers, 70 Ind.

346; Bramble v. Ward, 40 Ohio
St. 267.

He must prove all the essentials

of the defense. Thus, he must show
that an extension was founded on a
valid consideration. Eaton v. Waite,
66 Ale. 221.

8. Truesdell v. Hunter, 28 III.

App. 292.

9. In Tenney v. Knowlton, 60 N.
H. 572, where the defense set up was
an unauthorized extension of time,
the court said :

" For the purpose of
maintaining the issue on her part, she
[plaintifi'j produced and proved the
note, and thus made out a prima facie
case, which would have entitled her
to a verdict had the defendants of-

fered no evidence. To avoid the ef-

fect of the prima facie case so made,
it was. tlierefore, incumbent on the
defendants to offer some evidence in

rebuttal; but it does not follow that
the burden of proof was thereby
shifted. On the contrary, we think
it remained on the plaintiff through-
out the trial. In every aspect of the
cause, the substantive fact to be

4 Vol. X
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B. To Show Notice to Sue. — In order to be released on ac-

count of failure to sue the principal after notice, the surety must
show clearly the nature and terms of the notice, given at a time
when the creditor has it in his power to proceed to, collect the debt.^^

C. To Show Relation When It Does Not Appear. — Where
a party to an instrument does not appear on its face to be a surety

but claims that in fact he is so. he has the burden of proving his

claim.^^

D. To Show That Creditor Had Notice of Relation.
Where the fact of suretyship does not appear upon the face of the

instrument, a surety claiming rights as such must prove that the

creditor had notice of the relation; such notice will not be pre-

sumed.^^

proved by her remained the same.
She affirmed the vahdity of the con-
tract; the defendants denied it.

That was the vital fact in issue at

all stages of the trial, and to it the

evidence on both sides was directed,

affirmatively or negatively; and as

the plaintiff affirmed that the con-

tract was a legal and subsisting lia-

bility when the alleged breach oc-

curred, and as he who affirms must
prove, she was bound to sustain her

affirmation by proof satisfactory to

the jury. No form of pleading could
effect an actual change of the issue

thus made up, nor shift the burden
of proof upon it, unless by force of
a legal presumption. And so, while
the proof of the extension of the

time of payment alleged in the brief

statement necessarily commenced on
the part of the defendants after the
production and proof of the note,

it was not because the burden of
proof had shifted, but because the
plaintiff had offered proof sufficient

to establish the validity of the con-
tract and its breach, unless it was
rebutted by proof of equal or greater
weight. This was what the defend-
ants did; but in so doing they did
not assume the burden of proof in

any just sense,
_
for, to rebut and

overcome the prima facie case made
by the plaintiff, it was not required
of them to produce a preponderating
weight of evidence, but only enough
to balance the scales, because in that
event the case would then stand as
if no evidence had been given oa
either side, and consequently the bur-
den resting on the plaintiff at the
outset would remain unchanged."

Vol. X

10. King V. Haynes, 35 Ark. 463;
Conrad v. Foy, 68 Pa. St. 381.

If the creditor does not sue as re-

quested, he has the burden of show-
ing that the money could not have
been collected thereby. Strickler v.

Burkholder, 47 Pa. St. 476.
11. Georgia. — Love v. Lamar, 78

Ga. 323, 3 S. E. 90.

Indiana. — Williams v. Scott, 83

Ind. 405.

Kansas. — Payne v. First Nat.

Bank, 16 Kan. 147.

Kentucky. — Columbia Finance &
Trust Co. V. Mitchell's Adm'r., 24

Ky. L. Rep. 1844, 72 S. W. 350.

New York. — Brink v. Stratton,

72 N. Y. Supp. 87, 64 App. Div. 331.

Tennessee— Coleman v. Norman,
10 Heisk. 590.

West Virginia. — Turner v. Stew-
art, 51 W. Va. 493, 41 S. E. 924-

12. Casey v. Gibbons, 136 Cal.

368, 68 Pac. 1032; Mullendore v.

Wertz, 75 Ind. 431, 39 Am. Rep. 155;

Williams v. Scott, 83 Ind. 405; Wil-
son V. Foot, II Mete. (Mass.) 285;
Agnew V. Merritt, 10 Minn. 308.

In some jurisdictions, however,
knowledge of the relation will be

presumed as against the original

payee of a note, or, as the rule has

been stated, " where the note re-

mains with the original payee, he is

presumed to know the relation the

parties to the note sustain to each
other." Ward v. Stout, 2)^ 111. 399.

See also Champion v. Robertson, 4
Bush (Ky.) 17; Stovall v. Adair, 9
Okla. 620, 60 Pac. 282. But this pre-

sumption is not conclusive. Hall v.

Rogers, 114 Ga. 357, 40 S. E- 250.
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E. To Snow Incapacity. — A surety defending upon the ground
of mental incapacity has the burden of proving the fact."

3. On Cosurety. — Where one party to a contract claims contri-

bution from another party as cosurety he has the burden of estab-

lishing this relationship unless it appears from the face of the in-

strument.^*

II. PRESUMPTIONS.

1. All Signers Presumed To Be Joint Obligors. — All the signer.^;

of a bond or note are presumed to be joint obligors and makers if

there is nothing on the face of the instrument to show any differ-

ent understanding or agreement. ^^

2. Effect of Addition of Word " Surety." — The addition of the

word "surety" after a party's name raises a presumption that he

is in fact a surety; but this is not conclusive.^"

3. Consent to Alteration. — It is presumed that sureties consented

to an alteration of a bond made before delivery and consisting mere-

ly in the affixing of seals to the instrument.^'

4. Presumption as to Time of Defalcation. — Where an oflficer

holds for two terms, it will be presumed against him and his sure-

ties that he had in his possession at the commencement of his sec-

ond term all moneys for which he was accountable.^^

13. Gaar, Scott & Co. v. Hulse,

90 111. App. 548.
14. Thus the burden of proving a

party, apparently an indorser, to be a

cosurety, is upon the party alleging

it. Nurre v. Chittenden, 56 Ind. 462

;

Sweet V. McAllister, 4 Allen

(Mass.) 353.
15. Chandler v. Ruddick, i Ind.

391; Derry Bank v. Baldwin, 41 N.
H. 434; Flanagan z: Post, 45 Vt.

246; Harper v. McVeigh, 82 Va. 751,
I S. E. 193.

Order of Signature— Evidence
of the order in which names were
signed to a note does not raise any
presumption of suretyship. Summer-
hill V. Tapp, 52 Ala. 227.

16. Lathrop v. Wilson, 30 Vt.
604. See also Harper's Adm'r. v.

McVeigh, 82 Va. 751, i S. E. 193.
17. In Moses v. United States, 166

U. S. 571, the government refused to

receive a bond because seals were
not attached. The bond was again
presented with seals attached, and
was accepted. The sureties claimed
that they had not consented to the
affixing of the seals. The court
said: "The sureties were not in a

position of having secured what they

wanted by the execution of the in-

strument in the manner originally

shown ; nor was the government in

the attitude of asking something more
of these sureties after they had se-

cured the benefit for which the paper
had been executed. As the matter
stood, when the bond was returned
to Ilowgate, he was under the same
obligation to furnish a proper instru-

ment thai he had ever been, and for

all that appears, preciselj' the same
reason for signing the instrument
originally still existed with the sure-
tics at the time when the seals were
placed upon the bond." And it was
held that a presumption of consent
arose. To the same effect, see How-
gate z: United States, 3 App. D. C.

277. See also article " Alteration
01" Instruments," Vol. I, p. 809.

18. In an action on a bond given
for tlie second term, tiiis presumption
will be indulged, and it devolves upon
ihe surety to show that a defalcation
occurred during the first term.
Bernhard z: City of Wyandotte, 33
Kan. 465, 6 Pac. 617.

It is presumed that money not ac-

Vol. X
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5. Presumption as to Amount of Payment. — It will be presumed
that a surety who pays a note or judgment pays the amount due
at the time of payment.^^

6. Presumption as to Extension of Time.— A. Taking Note.
The mere taking of a promissory note by the creditor from the

debtor does not of itself create a .presumption of an extension of

time, so as to release sureties.^"

B. Payment of Interest in Advance. — The acceptance of in-

terest in advance beyond the date of the maturity of the obligation

may give rise to an inference of an agreement for an extension,

but it raises no such presumption of law.-^

7. Presumption of Cosuretyship. — Where parties appear to be

sureties, they will be presumed to be cosureties for purposes of

contribution.^^

III. MODE OF PROOF.

1. Statute of Frauds. — A. In General. — Contracts of surety-

ship, being within the statute of frauds, cannot be proved by

parol.-^

B. Does Not Apply to Agreement for Contribution. -- The

statute of frauds does not apply to an agreement for contribution

between the sureties themselves.-'*

2. Parol Evidence.— A. To Vary or Contradict Writing.

a. Generally Not Admissible. — Parol evidence is not admissible to

counted for by a principal is still in dence." Gerguin v. Boone (Tex.

his possession. Fidelity & Deposit Civ. App.), 77 S. W. 630.

Co. V. Mobile Co., 124 Ala. 144, 27 22. Houck v. Graham, 106 Ind.

^°c^^- •
1 u^ .. Ar 1 TV 195. 6 N. E. 594, 55 Am. Rep. 727;

See article Officers. Vol. IX. Warner v. Price, 3 Wend. (N. Y.)

^?; ,?P"o^ "''• ^''''^'' 5^ ^°'^^' ^°' 397; Knopf V. Morel, in Ind. 5/0.
II N. w. 708. ;j'^ ^ :
The fact that a note is indorsed „„ r^ tt 1 „ r c- -i

by the payee to the surety '•
for value

^3. 29 Car. II ch. 3, § 4. Srnii ar

received." together with Its possession statutes are m force in all of the

by the surety, will give rise to the states.
^^

presumption that the full amount due See articles Guaranty, Vol. VI,

was paid by him. Waldrip v. Black, " Parol Evidence." Vol. IX, and

74 Cal. 409, 16 Pac. 226. " Statute of Frauds."

20. Hutchinson v. Woodwell. 107 24. Reasons. — " The statute of

Pa. St. 509. frauds does not apply, because the

21. " The presumption arising parol agreement related to the obli-

from interest being accepted in ad- gations of the indorsers inter sesc,

vance is a presumption of fact, not and not to a promise to pay the debt

of law, and no reference whatever of another; also, so far as there was
ought to be made to it in the charge any promise it was one implied by
where there is other evidence to law * * * from the mutual re-

consider on the issue. Its mention lation of the parties when it was es-

in such a situation is apt to confuse tablished that they were co-sureties."

and mislead, and, besides, it is to Weeks v. Parsons, 176 Mass. 570. 58
some extent on the weight of evi- N. E. 157.

Vol. X
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vary or contradict a written contract of suretyship.-^ Such evidence

is not admissible to contradict or vary a written agreement by the

creditor for an extension of time.^®

b. But Strangers May Shozu the Real Facts. — This rule is con-

fined in its operation to the parties to the contract, their representa-

tives, and those claiming under them.-'^

B. To Explain or Interpret Instrument. — a. Generally Ad-
missible. — Parol evidence of surrounding facts is admissible to

explain or interpret a written contract of suretyship.-^ But a party

cannot testify directly as to his undisclosed intent.-^

b. That Act Was Included in Contract. — Parol evidence is ad-

missible to show that a certain act was one of those included in

the contract of suretyship where the terms of the instrument are

general or ambiguous.'^'*

C. To Show Instrument To Be Void. — a. Fraud or Mistake.

Parol evidence is of course admissible to show that a bond was
forged, or was altered after signature f'^ and where it will not work
injury to a third party, it is admissible to show mistake.''*-

25. United States. — Boffinger v.

Tuyes, I20 U. S. 198.

Arizona. — Albuquerque Nat. Bank
V. Stewart, 3 Ariz. 293, 30 Pac. 303.

Indiana. — Trentman v. Fletcher,

100 Ind. 105.

Kansas.— Brenner v. Luth, 28

Kan. 581.

Louisiana. — Ferguson v. Glaze. 12

La. Ann. 667.

Maryland. — Criss v. Withers, 26

Md. 553.

Missouri. — State v. Potter, 63 Mo.
212, 21 Am. Rep. 440.

Pennsylvania. — Arnold v. Cessna,

25 Pa. St. 34-
.

Parol evidence is not admissible

to show that a surety's liability was
to be measured by another contempo-
raneous agreement. Domestic Sew.
Mach. Co. V. Webster, 47 Iowa, 357.

Thus parol evidence is not admissible

to show that one surety signed as

such after the instrument had been
executed by the principal and his

other surety, on condition that plain-

tiff would extend time of payment,
and would bring no suit thereon
within that period. Schroer v. Wes-
sell. 89 111. 113.

For a discussion of the rule, its

limits and exceptions, see article
" Parol Evidence," Vol. IX.

26. Fellows v. Prentiss, 3 Denio
(N. Y.) 512, 45 Am. Dec. 484; Halli-

day V. Hart, 30 N. Y. 474. In the

latter case the surety was not al-

lowed to show the real consideration

for a writing which he contended was
an extension of time.

27. " Unless both parties are

bound, either is at liberty to show,
by parol, a different set of facts from
that set out in the writing." Bank
of California v. White, 14 Nev. 373.

28. Slater v. Demorest Spoke &
Handle Co., 94 Ga. 687, 21 S. E. 715;
Thomas v. Truscott, 53 Barb. (N.

Y.) 200.

In Wussou V. Hase, 108 Wis. 382,

84 N. W. 433, the court said :
" It

was the duty of the court to place

itself in the situation of the parties

to the instrument, by means of ex-

trinsic evidence, in order that the

true meaning of the language used
misiit be ascertained."

29. Slater v. Demorest Spoke &
Handle Co., 94 Ga. 687, 21 S. E. 715.

See article "Intent," Vol. VII.
30. For instance, where a bond in-

dcnmifies against partnership lia-

bilities, parol evidence is admissible

to show that a certain liability was
tliat of the partnership. Warriner v.

Mitchell, 128 Pa. St. 153, 18 Atl. ZZ7-
31. , In town of Barnet v. Abbott,

53 Vt. 120, this was assumed. See
articles " Fraud," Vol. VI, p. 16, and
" Parol Evidence," Vol. IX.

32. In United States Fid. & Guar.
Co. V. Siegmann, 87 JMinn. 175, 91 N.

Vol. X
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h. Usury. — Parol evidence is admissible to show a contempora-
neous agreement to pay usurious interest, although the instrument

is valid on its face.''"'

D. To Show Reai. Character of Parties. — a. Admissible

JVhen Facts Do Not Appear on Face of Instrument. — When a

bond or note does not show on its face who are principals and who
are sureties, parol evidence is admissible to establish the character

of the parties.^* The fact of suretyship may be established, as

W. 473, a party was allowed to show
by parol that by mistake he signed in

the place for sureties instead of in

the place for witnesses.

33. Roe V. Kiser. 62 Ark. 92. 34 S.

W. 534. 54 Am. St. Rep. 288 (ap-

plied to surety).

See also Levy v. Brown, 11 Ark.

16; Lear v. Yarnel, 3 A. K. Marsh.
(Ky.) 420; Allen v. Hawks, 13 Pick.

(Ma.ss.) 79; Hammond v. Hopping,

13 Wend. (N. Y.) 505.

The rule is based upon the ground
that the evidence renders thi^ note

void. The parol evidence rule as-

sumes that the instrument has a legal

existence, and is valid. See articles
" Bills and Notes," Vol. H, " Parol
Evidence," Vol. IX, and " Usury."

34. United States. — American Sr

General Mort. & Inv. Corp. v. Mar-
quam, 62 Fed. 960.

Connecticut. — Case v. Spaulding,

24 Conn. 578.

Georgia. — Higdon f. Bailey. 26

Ga. 426.

Illinois. — Kennedy v. Evans, 31

111. 258.

Indiana. — Dickerson v. Ripley

County, 6 Ind. 128, 63 Am. Dec. 373;
Harris v. Pierce. 6 Ind. 162; Nurre v.

Chittenden, 56 Ind. 462.

Maryland. — Owings v. Baker, 54
Md. 82.

Massachusetts. — Carpenter v.

King, 9 Mete. 511. 43 Am. Dec. 405;
M'Gee v. Prouty, 9 Mete. 547; Weeks
V. Parsons. 176 Mass. 570. 58 N.

E. 157.

Minnesota. — Metzner v. Baldwin,

II Minn. 92.

Missouri. — Foster 7'. Wallace, 2

Mo. 231 ; Garrett v. Ferguson's

Adm'rs.. 9 Mo. 125; Mechanics' Bank
V. Wright, 53 Mo. 153; Scott v.

Bailey, 23 Mo. 140.

New Hampshire. — Davis v. Bar-

rington. 30 N. H. 517; Derry Bank
T'. Baldwin, 41 N. H. 434.
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Nezv Jersey. — Paulin z>. Kaighn.
27 N. J. L. 503.

Neiv York. — Neimcewicz v. Gahn,
3 Paige, 614; Artcher v. Douglass, 5

Denio, 509; La Farge v. Herter. 11

Barb. 159; Hubbard t'. Gurney. 64
N. Y. 457 ; Knowles v. Cuddeback,
19 Hun 590.

North Carolina. — Welfare z:

Thompson, 83 N. C. 276; Cole v. Fox,
83 N. C. 463.

Ohio. — Champion v. Griffith. 13

Ohio. 228.

Oklahoma. — Stovall v. Adair. 9
Okla. 620. 60 Pac. 282.

Rhode Island. — Otis v. Von
Storch, 15 R. I. 41, 23, Atl. 39.

Soutli Carolina. — Smith v. Tunno,
I McCord. Eq., 443, 16 Am. Dec. 102;

Anderson v. Peareson, 2 Bailey 107.

Tennessee. — White v. Brown. 4
Humph. 292.

Texas. — Burke v. Cruger. 8 Tex.
66, 58 Am. Dec. 102.

I'^irginia.— Williams v. Macatee's
Trustee, 86 Va. 681, 10 S. E. 1061.

Washington. — Harmon v. Hale, i

Wash. T.^422, 34 Am. Rep. 816.

IVest Virginia. — Creigh v. Hed-
rick. 5 W. Va. 140. But see Kritzer

V. Mills. 9 Cal. 21 ; Aud v. Magruder»
10 Cal. 282.

In Emmons v. Overton. 18 B. Mon.
(Ky.) 643. it was urged that such

evidence contradicted the writing, but

the court said: "This argument is

however founded on a misconception
of the legal effect of the writing upon
which the action was brought. It

does not state the character or rela-

tive position of the obligors, nor does
the law. in the absence of such state-

ment, conclusively fix the character

they occupy. No statement or recital

in the writing is contradicted by
showing that one of the obligors is

surety and the other is principal. In
the absence of all testimony on the

subject the law regards them as
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between the makers of an instrument, by evidence of the acts and
transactions between the parties.-^^

b. As Between Obligor's. — This rule clearly applies as between
the obligors themselves.'"' And a collateral contract between them-
selves may be shown by parol.^^

c. To Show An Indorser To Be a Surety. — It is competent to

show that a party apparently liable only as an indorser is in real-

ity a surety. ^^

d. When Writing Expressly States Character of Parties. — But
where the writing expressly states who are principals and who are

sureties, parol evidence of their true character is not admissible

against the creditor.^*

equally liable, inasmuch as the writ-

ing itself does not furnish any
grounds for discrimination. But if

this legal construction of the writing
should be permitted to have the ef-

fect contended for, the statute in

favor of sureties would become, in a
great measure, a dead letter, except
in those cases where the note stated

on its face who was principal and
who was surety."

The rule applies in law as well as

in equity. Brown v. Stewart, 4 Md.
Ch. 87; Davis 7'. Mikell, i Freem.
Ch. (Miss.) 548.

35. Strong 7'. Baker, 25 Minn. 442.

One claiming to be a surety may
show that his co-obligor was indebted
to him. in corroboration of his testi-

mony that the note was given in or-

der to enable the other to pay him.
Harvey v. Osborn, 55 Ind. 535.

36. Summcrhill ?•. Tapp, 52 Ala.

227: Hunt V. Chambliss, 7 Smed. &
M., (Miss.) 532; Nims v. Bigelow, 44
N. H. 376; Robison v. Lyle, 10 Barb.
(N. Y.) 512; Oldham z'. Broom, 28
Ohio St. 41.

" Such evidence is not ofTered to

contradict or vary the contract con-
tained in the writing, but simply to

show the actual relations subsisting
between the joint makers of the note
and the real nature of the contract
between them. Such facts are not a
part of the contract and do not af-

fect its terms, but are wholly col-

lateral to it.'" Bulkeley v. House, 62
Conn. 459, 26 Atl. 352, 21 L. R. A. 247.

37. Vary v. Norton. 6 Fed. 808:
Mansfield v. Edwards. 136 Mass. 15,

49 Am. Rep. i : Williams f. Glenn,
92 N. C. 253, 53 Am. Rep. 416; Mont-

gomerv r-. Page, 29 Or. 320. 44
Pac. 689.

As, where there is a parol agree-
ment to divide the loss (Phillips z:

Preston, 5 How. [U. S.] 278; Ross 7:

Espy. 66 Pa. St. 481, 5 Am. Rep. 394).
or as to method of enforcement
(Wright r. Latham. 7 N. C. 298).

' Evidence is always admissible be-
tween principal and surety to show
what their equitable rights toward
each other are." In re May, 16 Fed.
Cas. No. 9.327.

As between sureties, parol evidence
is admissible to show limitation of
liability. Myers v. Fry, 18 111.

App. 74.

38. Indiana. — Nurre v. Chitten-
den, 56 Ind. 462; Browning v. Mer-
ritt. 61 Ind. 425; Kealing v. Van-
sickle. 74 Ind. 529, 39 Am. Rep. loi.

Maine. — Smith v. Morrill, 54 Me.
48; Coolidge v. Wiggin, 62 Me. 568.

Massacliusi'tts. — Weston v. Cham-
berlin, 7 Cush. 404; Clapp v. Rice,

13 Gray 403, 74 Am. Dec. 639;
Sweet v. McAllister, 4 Allen 353.

.Michigan. — Farwell v. Ensign. 66
Mich. 600. 33 N. W. 734.

Nczi.' Hampshire. — Paul v. Rider,
58 N. H. 119.

Nczv York. — Easterly v. Barber.
66 N. Y. 433.

North Carolina. — Love 7'. Wall. 8
N. C. 313

l^cniiont. — Barrows v. Lane. 5
Vt. 161, 26 Am. Dec. 293.

IVisconsiu. — Kiel v. Choate. 92
Wis. 517, 67 N. W. 431, 53 Am. St.

Rep. 9^6.
39. Sprigg v. Bank of Mt. Pleas-

ant. 10 Pet. (U. S.) 257; s. €., 14 Pet.

(U. S.) 201. affirming i McLean, 384.
22 Fed. Cas. No. 13,257; McMillan v.

Vol. X
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e. Obligee's Knowledge of Relation of Parties. — As against the

creditor, it must be shown that he had knowledge of the fact that

certain obHgors were in reality sureties; and of course knowledge
may be shown by parol.*"

Parkell, 64 Mo. 286; McColktm v.

Boughton. 132 Mo. 601, 30 S. W.
1028, 33 S. W. 476, 34 S. W. 480, 35
L. R. A. 480; Pintard v. Davis, 21 N.

J. L. 632. 47 Am. Dec. 172; Wingate
V. Blalock, 15 Wash. 44, 45 Pac. 663.

In Exeter Bank v. Stowell, 16 N.
H. 61, 41 Am. Dec. 716, the defend-
ants said, in a note signed by all of
them, "We jointly and severally all

as principals promise;" parol evi-

dence to contradict this statement was
held inadmissible.

" The temptations to and the prob-
abilities of perjury would be largely

increased in litigation, and no good or
useful purpose would be served to

offset the difficulties and the wrongs
that would arise under a rule allow-
ing the imperfect memory of
biased witnesses to overturn the
solemn contract, in writing and
under seal, of the parties at the time
the obligation was entered into.

There can never be any necessity for
the real principal to sign as surety,

or the real surety as principal; and
the safer and better method, in the
matter of bonds, where the recital of
the obligation of each signer is con-
tained in the body of the instrument,
is to hold the obligors, and each of
them, to the full measure of the lia-

bility each has therein solemnly as-

sumed, and to allow no change in

such liability upon the faith of oral

testimony, subject as it is to all the

imperfections and the faults that hu-
man nature is heir to. The rule that

parol proof cannot be given to con-
tradict or vary the terms of a writ-

ten instrument should be rigidly en-

forced in the case of bonds, if at all."

Coots V. Farnsw'orth, 61 Mich. 497,
28 N. W. 534.

In Louisiana, under a statute for-

bidding a wife from being a surety
for her husband, it is held that the

wife, sued as principal, may show by
parol evidence that she was only a

surety, although it would expressly
contradict her declarations in an au-
thentic act. " When certain persons,
such as married w'omen, are inca-

Vol. X

pacitated from contracting engage-
ments of a particular kind, any stip-

ulations obtained from them con-
trary thereto, are in fraudem legis ;

and if it were not open to them to

show the real nature of the transac-
tion, the laws made for their protec-
tion would have no effect." Macarty
V. Roach, 7 Rob. (La.) 357. See also
Pilie V. Patin. 8 Mart. N. S. (La.)
692. Waggaman v. Zacharie, 8 Rob.
(La.) 181.

40. United States. — American &
General Mortg. & Inv. Corp. v. Mar-
quam, 62 Fed. 960.

Alabama. — Summerhill v. Tapp,
52 Ala. 227.

Georgia. — Howell v. Lawrenceville
Mfg. Co., 31 Ga. 663; Stewart v.

Parker, 55 Ga. 656.

Indiana. — Davenport v. King. 63
Ind. 64; Arms v. Beitman, y2> Ind.

85; Mullendore v. Wertz, 75 Ind.

431, 39 Am. Rep. 155; Albright v.

Griffin. 78 Ind. 182; Lamson v. First

Nat. Bank, 82 Ind. 21 ; Tharp v.

Parker, 86 Ind. 102.

Iowa. — Murray v. Graham, 29
Iowa, 520; Morgan v. Thompson, 60
Iowa. 280, 14 N. W. 306.

Kentiictiy. — Neel v. Harding, 2
IMetc. 247.

Massachusetts. — Wilson v. Foot,
II Mete. 285.

Minnesota. — Agnew v. Merritt, 10

Minn. 308.

Missouri. — Patterson r. Brock, 14
Mo. 473.
Nezv Jersey. — Kaighn v. Fuller,

14 N. J. Eq. 419.
New York. — Neimcewicz z'. Gahn,

3 Paige 614; Elwood z>. Deifendorf,

5 Barb. 398.

OI?Ia!ioina. — Stovall v. Adair. 9
Okla. 620) 60 Pac. 282.

Texas. — Roberts v. Bane, 32 Tex.
385; Bonnell v. Prince, 11 Tex. Civ.

App. 399, 32 S. W. 855.

Vermont. — Sanford v. Norton. 17

Vt. 285..

Washington. — Harmon v. Hale, i

Wash. T. 422, 34 Am. Rep. 816 ; Cul-

bertson v. Wilcox, 11 Wash. 522, 39
Pac. 954-
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E. Obligee's Knowledge of Conditional Signing. — To de-

feat his liability a surety may show by parol the obligee's knowledge

of an agreement by the principal to secure other sureties before

delivering the instrument."

3. Admissions. — A. Of Principal. — a. In General. — (l.) Ad-

missible When Part of Res Gestae.— The admissions of the principal

made in connection with and relating to the matter of suretyship,

are competent to establish his liability, and incidentally the liability

of the surety.*- But such admissions to be competent against the

As to the requisite of knowledge in

the payee of a bill or note, see article

Bills and Notes, Vol. II, p. 468.

A cashier of the plaintiff bank,

appointed after a note was given, may
be asked what his information was as

to the relation of the parties. Young
T. New Farmers Bank. 19 Ky. 1309,

43 S. W. 473.
41. Caudle v. Ford, 24 Ky. L. Rep.

1764. 72 S. W. 270.

42. England. — WxAdXtion v. Mel-
ton, 10 Barn. & C. 317, 21 Eng. C.

L. 84..

United States. — Ingle

I Cranch C. C. 152, 13

No. 7.042.

Alabama. — Walling v.

County, 126 Ala. 326, 2i

Bondurant v. State Bank, 7 Ala. 830

;

Walker v. Forbes, 25 Ala. 139. 60
Am. Dec. 498; Casky v
Ala. 314; Dumas v.

Ala. 484.
Arkansas. — State v.

Ark. 276.

California. — Placer Co.
son, 45 Cal. 12.

Connecticut. — Davis v. Kingsley,

13 Conn. 285.

Georgia. — Dobbs v. Justices, 17

Ga. 624; Stephens v. Crawford, i Ga.

574. 44 Am. Dec. 680.,

Illinois. — Guarantee Co. of North
America v. Mutual Bldg. & Loan
Ass'n., 57 111. App. 254; Schureman
V. People, 55 111. App. 629; Magner
V. Knowles. 67 111. 325.

Indiana. — Parker z'. State, 8
Blackf. 292.

Kentucky. — Pendleton z'. Bank of

Kentucky, i T. B. Mon. 171.

Louisiana. — Reynes v. Zacharie,

10 La. 127.

Maryland. — State z'. McKee. ir

Gill & J. 378; McShane z: Howard
Bank, 73 Md. 135, 20 .A.tl. 776< 10 L.

R. A. 552.

". Collard,

Fed. Cas.

Morgan
' So. 433;

Haviland, 13

Patterson, g

Newton, 33

Dicker-

Massacliuscfts. — Amherst Bank zj.

Root, 2 Mete. 522; Bank of Brighton
z\ Smith, 12 Allen 243, 90 Am. Dec.

144; Williamsburg City F. Ins. Co. v.

Frothingham, 122 I\Iass. 39; McKim
z: Blake, 139 Mass. 593, 2 N. E. 157;
Sigourney v. Drury, 14 Pick. 387;
Singer Alfg. Co. z). Revnolds, 168
Mass. 588, 47 N. E. 438, '60 Am. St.

Rep. 417.

Minnesota. — Whitaker v. Rice, 9
Minn. i.

Mississippi. — Montgomery v. Dil-

lingham, 3 Smed. & I\I. 647; State v.

Stewart, 36 Miss. 652.

Missouri. — Blair v. Perpetual Ins.

Co., 10 j\Io. 559, 47 Am. Dec. 129;
State v. Grupe. 36 Mo. 365 : Union
Sav. Ass'n. v. Edwards, 47 ]\Io. 445

;

Cheltenham Co. v. Cook, 44 AIo. 29.

Nczv Hampshire. — Hinkle\' v.

Davis, 6 N. H. 210. 25 Am. Dec. 457.
Nezv York. — Eichhold v. Tiffany,

20 Misc. 681, 46 N. Y. Supp. 534.
Pennsylvania. — Deardorf v. Hil-

debrand, 2 Rawle 226; Com. v. Ken-
dig, 2 Pa. St. 448; Bachman v. Kil-

Hnger, 55 Pa. St. 414; Respublica v.

Davis, 3 Yeates, 128, 2 Am. Dec. 366.

Rhode Island. — Atlas Bank v.

Brownell. 9R. I. 168, 11 Am. Rep. 231.

South Carolina. — State z\ Teague,
9 Rich. 149.

Texas. — Barry v. Screwman's
Ass'n.. 67 Tex. 250, 3 S. W. 261

;

Lasater z: Purcell Mill & Elevator

Co.. 22 Te.x. Civ. App. 33. 54 S.

W. 425.

Vermont. — Wilson v. Green, 25
Vt. 450, 60 Am. Dec. 279, Richardson
7'. Hitchcock. 28 Vt. 757,

Virginia. — Walker v. Pierce, 21

Gratt. 722; Smith z'. Governor. 2

Rdll. 220.

Reasons— "The legal presumption
is that no one will falselv charge him-
self. .A.gainst him it would be the

highest and best evidence; and

Vol X
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surety must have been made during the transaction/-^ Admissions
made after the act complained of are not competent ;** nor are those

against his sureties it must be, at

least, prima facie evidence. For they
arq his privies in law; and whatever
will in law charge him, will charge
them." Treasurers v. Bates, 2 Bailey
(vS. C.) 362.

Illustrations. — Where part of the
principal's duty is to account, admis-
sions made by him during the course
of an accounting are competent
against the surety. Hall v. United
States Fidelity & Guaranty Co., 77
Minn. 24, 79 N. W. 590; Thompson
r. Commercial Union Assur. Co.
(Colo. App.), 78 Pac. 1073. Like-
wise, admissions made during the ex-
amination of the principal's books,
while the employment still existed,

are competent. Lancashire Ins. Co.
V. Callahan, 68 Minn. 277, 71 N. W.
261, 64 Am. St. Rep. 475. An admis-
sion of a trustee of an unexecuted
trust to the effect that the fund had
been received is competent against
his sureties. Yates v. Thomas, 35
Misc. 552, 71 N. y. Supp. 1 1 13.

Upon the last day of his employ-
ment, but before the employment had
ceased, the principal admitted an em-
bezzlement. It was held competent
against his surety. Guarantee Co. of
No. Am. V. Phenix Ins. Co., 124 Fed.

170, 59 C. C. A. 376.

An admission of a principal in a
sworn answer filed by him in a pro-
ceeding against him is competent
against his sureties. Gilmer v.

Baker, 24 W. Va. 72^

43. United States. — United
States V. Cutter, 2 Curt. 617, 25 Fed.
Cas. No. 14,911.

Alabama. — Walker v. Forbes, 25
Ala. 139, 60 Am. Dec. 498; Bondur-
ant V. State Bank, 7 Ala. 830; Lewis
V. Lee Co., 72 Ala. 148; Dumas v.

Patterson^ 9 Ala. 484.

Arkansas. — State v. Newton, 33
Ark. 276.

Colorado. — Jenness v. City of
Black Hawk, 2 Colo. 578.

Georgia. — Dobbs v. Justices, 17
Ga. 624.

Illinois. — Kirkpatrick v. Howk, 80
111. 122; Guarantee Co. of N. Am. v.

Mutual B. & L. Ass'n, 57 111. App. 254.
Indiana. — Lane v. State, 27 Ind.

Vol. X

108; Hotchkiss V. Lyon, 2 Blackf.
222; Shelby v. Governor, 2
Blackf. 289.

Kansas. — Lee 7'. Brown, 21

Kan. 458.

Kentucky. — Pollard v. Louisville
C. & L. R. Co., 7 Bush. 597 ; Com. v.

Brassfield, 7 B. Mon. 447 ; Lucas v.

Chamberlain, 8 B. Mon. 276.

Maine. — Foxcroft v. Nevens, 4
Greenl. 72.

Minnesota. — Hall v. United States
Fidelity & Guar. Co., 77 Minn. 24. 79
N. W. 590.

Missouri. — Blair v. Perpetual Ins.

Co., 10 Mo. 559, 47 Am. Dec. 129;
Union Sav. Ass'n v. Edwards, 47
Mo. 445.

New York. — Ayer v. Getty, 46
Hun 287; Eichhold v. Tiffany, 20
Misc. 681, 46 N. Y. Supp. 534; Hatch
V. Elkins. 65 N. Y. 489; Tenth Nat.
Bank z>. Darragh, i Hun iii ; Horn 7'.

Perry, 14 Hun 409.

North Carolina.— State v. FuUen-
wider, 26 N. C. 364. (But a differ-

ent rule applies as to public officers

in this state as a result of statute.

State V. Woodside, 30 N. C. 104.)

Ohio. — Stetson v. City Bank, 2
Ohio St. 167.

Pennsylvania. — Nikols v. Jones,
166 Pa. St. 599, 31 Atl. 329.

Tennessee. — Snell v. Allen, i

Swan, 208; VVlieeler v. State, 9 Heisk.

393_; White v. German Nat. Bank, g
Heisk. 475 ; Trousdale v. Philips, 2
Swan 384.

Virginia. — Hodnett v. Pace, 84
Va. 873, 6 S. E. 217. See also cases
cited in following note.

Accordingly, a statement made be-
fore the transaction is not admissible.
Dexter v. Clemans, 17 Pick. (Mass.)
175. Cheltenham Co. v. Cook, 44
Mo. 29.

44. Bocard v. State, 79 Ind. 270;
Lee V. Brown, 21 Kan. 458; Cassitys
v. Robinson, 8 B. Mon. (Ky.) 279;
Hatch r. Elkins, 65 N. Y. 489; Stet-
son z: City Bank, 2 Ohio St. 167;
Wheeler v. State, 9 Heisk. (Tenn.)
393; Trousdale v. Philips, 2 Swaa
(Tenn.) 384.

In Knott V. Peterson, 125 Iowa,
404. loi N. W. 173, a surety on a
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ruade after the expiration of the term for which the surety is

bound. *^

(2.) Receipts. — Receipts given by the principal for money paid to

him are admissible against his sureties.*"

(3.) Guardian's Inventory. — An inventory filed by a guardian in

the course of his official duties is admissible against the sureties on
his bond.''^

(4.) Administrator's Settlement.— A settlement by an administrator
is admissible against his sureties.''®

(5.) Account Books. — Account books of the principal debtor are
admissible against the surety. *'•* In some cases, however, only such

entries as were made in the course of official duty are admissible

against sureties.*^"

b. Officers. — (1.) When Admissible.— Admissions of officers, to

be admissible against their sureties, must be made in the perform-
ance of some official act or duty connected with the transaction

liquor dealer's bond agreed to pay
all damages resulting from the un-
lawful sale of liquors by the princi-

pal. The principal illegally sold

liquor to the plaintiff's husband and
caused his death. It was held that

declarations made by tlie principal

the day after the death were not com-
petent against the surety.

Declarations of an employe, made
after an embezzlement and relating

thereto, are not competent against a
surety. Wieder v. Union Surety &
Guar. Co., 42 Misc. 499, 86 N. Y.
Supp. 105.

In Ayer v. Getty, 46 Hun (N. Y.)

287, admissions of a lessee principal

made as a witness in the course of a

trial of an action for the rent, more
than six months after the termination
of the lease, were held incompetent.

45. Hotchkiss v. Lyon, 2 Blackf.

(Ind.) 222; Blair v. Perpetual Ins.

Co., ID Mo. 559, 47 Am. Dec. 129.

Confession of a defaulting agent of
a railroad company made after his

discharge are not admissible against
his surety. Pollard v. Louisville, C.

& L. R. Co., 7 Bush (Ky.) 597.
To the same affect, that admissions

after termination of service are not
generally competent, see Chelmsford
Co. V. Demarest. 7 Gray (Mass.) i ;

Tenth Nat. Bank v. Darragh. 1 Hun
III, 3 Thomp. & C. 138; McFarlane
V. Howell (Tex. Civ. App.), 43 S.

W. 315..

Admissions of an administrator
made after his discharge are not com-

petent against his sureties. Lacoste
V. Bexar County, 28 Tex. 420.

As to admissions of public officers

made after the expiration of their

terms of office, see post, notes 52, 53.

46. People v. Huson, 78 Cal. 154.

20 Pac. 369; Magner v. Knowles. 67
111. 325. Sooy V. State, 41 N. J. L.

394. See also Singer IVIfg. Co. v.

Coon, 9 Misc. 465, 30 N. Y. Supp. 232.

As to the admissibility and effect of
receipts in general, see article " Pay-
-MENT," Vol. IX.

47. State v. Stewart, 36 Miss. 652.

48. Wycough v. State. 50 Ark.

102, 6 S. W. 598. See also article
" Executors and .Administrators,"
Vol. V. p. 457. nn. 58, 59.

49. McKim v. Blake, 139 Mass.

593. 2 N E. 157; Strong V. Baker. 25
Minn. 442; ISIetropolitan Life Ins.

Co. V. Callon. 4 N. Y. Supp. 833;
State V. Teague. 9 Rich (S. C.) 149
(cash book).

Such books are admissible although
the entries therein were made by
clerks. Williamsburg City Fire Ins.

Co. V. Frothingham, 122 Mass. 391.

As to the admissibility of account
books in general, see article " Books
oi" Account," Vol. II.

50. Middleton v. Melton, 10 B. &
C. 317, 21 Eng. C. Law 84. Entries

were admitted in Goss v. Watlington,

3 Brod. & Bing. (Eng.) 132; Whit-
nash V. George, 8 B. & C. (Eng.)
556; Town of Union v. Bcrmes. 44
N. J. L. 269, 43 Am. Rep. 369.

Vol. X
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out of which the breach of the condition is alleged to have arisen.^^

It follows, of course, that admissions made after the term of office

has expired are not generally competent;^' although they may be
so when the bond secures the performance of a subsequent act/^

(2.) Official Reports. — In an action against sureties on an official

bond, the official entries and reports made by the principal are a
part of the res gestae, and competent evidence, not only of the facts

affirmatively appearing therein, but also of such other facts and
circumstances bearing upon the liability of the sureties as are legit-

51. Evans v. State Bank, 13 Ala.

787 ; Dennis v. Chapman, 19 Ala. 29,

54 Am. Dec. 186 (using the language
of the text) ; Lewis v. Lee County.

7S Ala. 148; Dobbs v. Justices. 17 Ga.
624; State V. Bird, 22 Mo. 470. See
article " Officers," Vol. IX.

In Shelby v. Governor, 2 Blackf.

(Ind.) 289, it was held that the ac-

knowledgment of the sheriff that he
had collected the money on an order
of sale could not be proved to sustain
an action for the money against the
surety, unless his acknowledgment
was; made whilst the sheriff was act-

ing officially in relation to the receipt

of the money, the court saying :
" If

Weathers, while officially acting in

relation to the receipt of this money,
stated that he had received it, such
statement would form a part of the
res gestae, and would be evidence to

prove the act of receiving; and would
therefore be admissible against his

sureties. But declarations made by
him at any subsequent period, would
have no connection with the act, and
could not be introduced as evidence of
the act, so as to bind his sureties ; for
it is his acts, and not his admissions
or declarations, for which his sure-
ties are bound. As the statement of
Weathers, that he had collected this

money, is not connected by the testi-

mony, with any act of his relative to

this order of sale, or any money col-

lected by him on this order, it was
inadmissible as evidence against the
defendant in this case."

In North Carolina a different rule
prevails, as a result of statute. It is

provided :
" That in actions brought

upon the official bonds of sheriffs,

and other public officers, etc. when it

may be necessary to prove any official

default of any of the said officers,

any receipt or acknowledgment of
such officer, or any other matter or

Vol X

thing which, by law would be ad-
missible, and competent, for, or to-

ward proving the same, against such
officer himself, shall, in like manner,
be admissible and competent, against
his sureties." See State v. Woodside,
30 N. C. 104.

52. Dennis v. Chapman, 19 Ala.

29, 54 Am. Dec. 186; Com. v. Brass-
field. 7 B. Mon. (Ky.) 447; Pollard
7'. Louisville C. L. R. Co., 7 Bush
(Ky.) 597; Chelmsford Co. v.

Demarest, 7 Gray (Mass.) i; City of
St. Louis V. Foster, 24 Mo. 141;
Tompkins Countv Sup'rs. v. Bristol,

15 Hun (N. Y.) '116.

53. In Jenness v. City of Black
Hawk, 2 Colo. 578, " the undertaking
of the sureties was that their prin-
cipal should duly account for and
pay over all moneys which should
come to his hands by virtue of his
office. The nature of the official

duty, and the character and purpose
of the suretyship, imply, if the words
of the condition do not, indeed, im-
port, that a full and formal statement
of all moneys received should be
rendered in writing. But in the na-
ture of things, it cannot have been
intended by the parties that such ac-
count should necessarily, and at all

events, be rendered before the quali-
fication of the officer's successor."
According!}', admissions made during
the performance of this subsequent
act were held competent. See also
Lewis v. Lee County. 7^ Ala. 148;
Wyche v. Myrick, 14 Ga. 584. The
same rule applies as to treasurers of
private corporations. Father Mat-
thew Soc. z'. Fitzwilliams, 12 Mo.
App. 445 ; s. c., 84 jMo. 406.

In Placer County v. Dickerson, 45
Cal. 12, receipts given b}- an officer

after his legal term had expired but
while he was still a de facto officer

were admitted.
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imately inferable therefrom.^'' And their public books are admis-

sible although they have been kept by a clerk.^^

(3.) Transcript of Accounts.— A transcript of accounts of a depart-

ment of the United States government with a contractor is admis-

sible against his sureties.^®

(4.) Conclusiveness. — There has been a wide difiference of opinion

as to the conclusiveness of official reports, or entries made by pub-

lic officials in the ordinary course of official duty. There is a re-

spectable line of authority holding that such entries and reports

are conclusive both u]ion the official making them and upon the

sureties upon his official bond."' But the weight of authority is

that they are only prima facie evidence against the surety.^^

54. State v. Newton, 3;^ Ark. 276;

Stem V. People, 102 111. 540; Nolley

V. Callaway County, 11 Mo. 447;
Northumberland v. Cobleigh, 59 N.
H. 250; Tompkins County v. Bristol,

99 N. Y. 316, I N. E. 878; Lewislon
V. Hofifman, 8 Misc. 583. 29 N. Y.

Supp. 1 1 19; Barry v. Screwmen's
Ass'n., 67 Tex. 250, 3 S. W. 261. See
also cases cited in succeeding notes.

An account required by law to be

filed by a public official, is prima facit

evidence of the amounts received by

him, both against himself and against

the sureties on his bond ; but die

sureties may show the account to be

erroneous. Rodes v. Com., 6 B.

Mon. (Ky.) 359. In the case cited

it was admitted as a part of the res

gestae.

Accounts rendered to the govern-

ment by a revenue officer are admis-

sible against his sureties. United
States V. Gaussen, 19 Wall. (U.

S.) 198.

55. " Public officers are always
presumed regularly and duly to per-

form the duties imposed on thorn Iiy

law ; therefore when books which tlie

law requires them to keep are of-

fered in evidence, all intendments are

in their favor; it is presumed the en-

tries were regularly made at the

proper time and in accordance with

the facts; consequently, if any irregu-

larity, mistake or fraud is claimed lo

have been committed, the burden of

establishing it is on the party rely-

ing upon it." State ?'. Rhoades. 6

Nev. 352. See Cassady v. Trustees
of Schools, 105 111. 560, and article
" Officers," Vol. IX.

56. Rev. Stat. §886; Moses v.

United States, 166 U. S. 571.

57. lUinois. — Morley v. Town of

Metamora. 78 111. 394, 20 Am. Rep.

266; City of Chicago v. Gage, 95 111.

593. 35 Am. Rep. 182; Cawley v.

People, 95 111. 249; Longan v. Tay-
lor, 130 111. 412, 22 N. E. 745; Doll

V. People, 48 111. App. 418.

Indiana. — State v. Grammer, 29
Ind. 530; Modisett v. Governor, 2

Blackf. 135 (but see note 58).

Iowa. — Boone Co. v. Jones, 54
Iowa, 699, 2 N. W. 987. 7 N. W. 155.

2,7 Am. St. Rep. 229.

A sheriff's return on an execution

was held conclusive on his sureties in

Bagot V. State, 2>2) I"fl- 262.

In Virginia it has been held that a

settlement of a public officer is con-

clusive upon his sureties if they had
notice of it, but otherwise only prima

facie evidence. Supervisors of

Washington Co. v. Dunn, 27 Gratt.

(Va.) 608.

The argument advanced by the

leading case of Baker v. Preston,

Gilmer (Va.) 235, is. that as a judg-

ment against the principal would
conclude his sureties, so ought also

the evidence on which the judgment
is rendered conclude them. But see

IMunford v. Overseers, 2 Rand.
(Va.) 313; Craddock v. Turner's

Adni'r. 6 Leigh (Va.) 116.

Individual Books— But the indi-

vitlual hook., of the officer are not

conclusive. Schu reman x'. People, 55

111. .-Vpp. 629.

58. United 5/fl/r.y. — United Slates

7'. Eckford, I How. 250; United

States 7'. Boyd, 15 Pet. 187; J. r., 5

How. 29; Supreme Conn. Cath.

Knights of Am. v. Fid. & Cas. Co..

63 Fed. 48, II C. C. A. 96, 22 U. S.

App. 439-

Vol. X
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(5.) Entries Themselves a Breach of Bond. — Such entries, however,

may in themselves constitute such fraud as would make the sure-

ties liable under a bond for the faithful discharge of the duties of

the office.^^

(6.) Corporation Officers. — Reports of an officer of a corporation

are merely prima facie evidence against his sureties.®''

c. Ill Action Against Principal and Surety Jointly. — In some
jurisdictions, when principal and surety are jointly sued on a joint,

or a joint and several obligation, any admission or declaration

made by the principal, which is competent evidence against him, is

also competent against the surety.*^

Arkansas.— Arkansas v. Newton,

33 Ark. 277.

Indiana.— Ohning v. City of

Evansville, 66 Ind. 59 ; State v. Mock,
21 Ind. App. 629, 52 N. E. 998 {dic-

tum ) ; Nichols' Adm'r v. State. 65
Ind. 512.

Mississippi.— Mann v. Yazoo City,

31 Miss. 574.
Missouri. — NoUey v. Callaway

Count>% II Mo. 447.

Nebraska. — Van Sickle v. Buffalo

Co., 13 Neb. 103. 13 N. W. 19, 42
Am. Rep. 753; Albertson v. State, 9
Neb. 429. 2 N. W. 742, 892; State v.

Paxton, 65 Neb. no, 90 N. W. 983.

Ncii.' York. — Bissell v. Saxton. 66

N. Y. 55.

Texas.— Broad v. City of Paris,

66 Tex. 119, 18 S. W. 342.

59. United States v. Girault. 11

How. (U. S.) 22.

" Under bonds obligating the suret>'

for the faithful discharge of official

duty by his principal, the evidence of-

fered to show fabricated entries or

false reports may show such official

dereliction or fraud as in itself would
constitute a breach of the obligation

of the bond." Supreme Coun. Cath.

Knights of Am. v. Fid. & Cas. Co.,

22 U. S. App. 439, 63 Fed. 48, u C.

C. A. 96.

60. Lewison v. Hoffman. 8 ^lisc.

583. 29 N. Y. Supp. 1 1 19.

61. Indiana. — Parker v. State, 8
Blackf. 292; Chapel v. Washburn, 11

Ind. 393. But see Pierce v. Golds-
lierry. 35 Ind. 317.

Massachusetts. — Amherst Bank v.

Root. 2 Mete. 541.

Mississippi. — ^lontgomery v. Dil-

lingham. 3 Smed. & M. 647.

Missouri.— Union Sav. Ass'n. v.

Edwards, 47 Mo. 445.

Vol. X

Texas. — Lasater v. Purceil Mill &
El. Co., 22 Tex. Civ. App. 2>2>, =14 S.

W. 425.

Vermont. — Brown v. Plunger, 16

Vl 12.

Declarations of the principal as to

alleged admissions of the surely are

incompetent. Root Music Co. v.

Caldwell 54 Iowa 432. 6 N. W. 695.

The changes in the law allowing
parties to testify, and allowing several

judgments against joint defendants

has not changed this rule. Singer

Mfg. Co. V. Reynolds, 168 Mass. 588.

47 N. E. 438. 60 Am. St. Rep. 417.

Reasons— " As the suit is against

several joint contractors or joint

obligors a recovery- to the san. ex-

tent must be had against all or none,

unless one or more of the defendants

interposes a personal defense, such

as infancy, coverture, or bankruptcy."

Lewis V. Lee County, 73 Ala. 148.

" Where a surety was sued sepa-

rately, there would be no difficulty in

applying the rule (if it was a rule)

against the admissibilit>', as against

sureties, of admissions of the prin-

cipal subsequently made; but where
the suit is against the principal and
sureties jointly, the difficulty becomes
obvious. The admission of the prin-

cipal is admissible against himself;

how can it be rejected as against the

surety; the plaintiff must recover

against all or none. And the fact of

severing in pleading makes no differ-

ence as to this." Atlas Bank v.

Brownell. 9 R. I. 168. 11 Am.
Rep. 231.

Cases Contra. — This exception is

not law in Alabama. Lewis v. Lee
Countv. 73 Ala. 148. See also Daniel

V. Ballard. 2 Dana (Ky.) 296.
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d. Admission of Deceased Principal. — Admissions of a prin-

cipal, since deceased, are competent against his sureties, although

not made at the time of the transaction f- but admissions of an ad-

ministrator of the principal are incompetent."

e. Declarations As To Character of Other Parties.— A declara-

tion of one part}' to the contract that others are principals is not

admissible against them."

f. Declarations of Hearsay.— Declarations of the principal as to

declarations and admissions of the surety are clearly hearsay and
inadmissible.®'^

g. Effect of Admissions.— Admissions of a principal, when com-
petent, are prima facie evidence against his sureties.** The suret\-

is not confined to the impeachment of the admissions, but may
show any facts which tend to a contrary- conclusion.*^

B. Of Surety. — Admissions and declarations of one surety- are

not competent to charge a cosurety ;** nor are such admissions
competent to charge the principaL*'

C. Of Creditor. — An admission of non-indebtedness by the cred-

itor is prima facie but not conclusive e\-idence in favor of the sure-

62. Middleton v. Melton, lo Bam.
& C. (Eng.) 317, 21 Eng. C. L. 84;
Drabek z: Grand Lodge, 24 111. App.
-82 ; Hinkley z: Davis, 6 N. H. 210. 25
-'\m. Dec. 457; Peck z: Gilmer. 20 N.
C. 249; State r. Taegiie, 9 Rich. (S.
C) 149-

Of course, when the admissions
would be competent if the principal
were living tliey are equally compe-
tent after his death. Walker v.

Pierce. 21 Gratt (Va.) 722.

63. This is because there is no
privitj' between the administrator and
the suretj-. Harrison v. Heflin, S4
-Ala. 552.

64. Barkley v. Bradford, 18 Kv.
L. Rep. 725. 38 S. W. 432. And it

lia$ been held that an admission of a
fact which is immaterial as to the
party making it is not competent as
to others: as where the declarations
relate to the time of a defalcation
for which he was clearly liable. Lane
:•. State, 27 Ind. 108.

65. Root Mu>ic Co. f. Caldwell.

54 Iowa. 432, 6 N. W. 695.

66. Stephens r. Crawford, i Ga.
574. 44 .\m. Dec. 680: State :•. Mc-
Kee, II Gill & J. (Md.) 37S: State
f. Stewart. 36 Miss. 6^2: Treasurers
r. Bates, 2 Bailey, (S.~C.) 362. See

also to tr.e eitect that adrr.iss'.ons ci
trie pnnc:p2_ are r.ot c:r.;.".:s:vc ujcn
the surety. McShane z: Howard
Bank, 73 Md. 135. 20 -\tL 776. 10 L
R- -'^- 552: Labaree z: Klosterman. 33
Xeb. 150. 49 X. W. II02L

67. Books and records kept by a
state treasurer, and statements made
by him and filed in the office of the
auditor are prima facie evidence
against his sureties. "They are not
conclusive, however, nor are the
sureties confined to the impeachment
of such books, records and state-

ments, but they may show the facts

as to when such defalcation oc-

curred, and the amoimt thereoL in

any way and by any testimony by
which any other fact would be es-

tablished." State f. Paxton. 65 Xeb.
no. 90 X. W. 983.

" They may show that they were
made by mistake, or by fraud and col-

lusion between an insolvent sheriff

and his creditors." Treasurers r.

Bates. 2 Bailev (S. C.) 362.
68. Ver%- r. Watkins. 23 How. (U.

S.^ 469-
69. Thurman r. Blankenship-Blake

Co.. 70 Te.x. 171. 15 S. W. 387- But
see Chapel z: Washburn. 11 Ind. 393.
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iy.''^ The account books of the obHgee are competent against hinr

when relevantJ^

4. Judgments.— A. Against Principal. — a. Under Bonds of
General Indemnity. — (1.) Generally Not Admissible. — In most juris-

dictions a judgment against a principal is evidence against a surety

only of the fact of its recovery, and not of the facts it assumes

to decide.'^^ An exception is made when the surety has under-

taken to be responsible for the result of a suit."

(2.) Record of Bankruptcy Proceedings. — The record of bankruptcy

proceedings against the maker of a note is not admissible against

a surety on the note.^*

(3.) View That Judgments Are Prima Facie Evidence. — In some juris-

dictions, however, the recovery of a judgment or decree against

the principal on a bond, although the sureties were not parties to

the suit, is prima facie binding upon the sureties.''^

70. In Moses v. United States, i66

U, S. 571, this was held as to a cer-

tificate of non-indebtedness given by
the government to an army officer.

See also Soule v. United States. 100

U. S. 8. To the effect that an admis-

sion of the obligee is competent in

favor of the surety, see Mennet v.

Grisard, 79 Ind. 222.

71. Citizens Nat. Bank v. Wilson,

121 Iowa 156, 96 N. W. 727- In this

case entries in the obligee's books
were admitted to show that a new
note was accepted as payment, there-

by extending time.

72. California. — Pico v. Webster,

14 Cal. 202, 73 Am. Dec. 647.

Minnesota. —-American Bldg. &
Loan Ass'n. v. Stoneman, 53 Minn.
212, 54 N. W. 1115.

New Jersey. — DeGreiff v. Wilson,

30 N. J. Eq."'43S.

New For;^. — Thomas v. Hubbell,

15 N. Y. 405, 69 Am. Dec. 619, re-

versing 18 Barb. 9; Kane v. Cortesy,

100 N. Y. 132, 2 N. E. 874; Jackson
V. Griswold, 4 Hill 522; Douglass v.

Rowland, 24 Wend. 35.

Texas. — Glasscock t'. Hamilton, 62

Tex. 143.

Vermont. — Fletcher v. Jackson, 23

Vt. 581, 56 Am. Dec. 98.

Wisconsin. — Grafton v. Hinckley,

III Wis. 46, 86 N. W. 859-

Reasons. ^. " It is a fundamental
principle in jurisprudence that every
man shall have his day in court, and
shall be heard in his own defense,

and of this right he may not, under
the constitution and laws of this state,

Vol. X

be deprived. For this reason, judg-

ment against the principal may never
foreclose investigation of the surety's

liability, unless, by virtue of the lat-

ter's undertaking, he has obligated

himself directly or by implication to

be bound thereby." McConnell v.

Poor, 113 Iowa 133. 84 N. W. 968, 52

L. R. A. 312.
" A surety may give notice to his

principal who owes him this duty to-

defend him. but it would be a novelty

if the principal could call in his surety

who owes no such duty, to defend
him. * * * ^ surety in a sepa-

rate and independent instrument is

no party who could appear and con-

trol the separate action against his

principal or appeal from the judg-

ment. Nor is there a legal privity.

Privity, says Mr. Greenleaf, § 189. de-

notes mutual or successive relation-

ship to the same right of property.

In none of the classes enumerated,

as in estate, in blood, and in law,

does the case of a surety fall in ref-

erence to a creditor's action. It is the

right to represent, which creates

privity in law as between ancestor

and heir, decedent and administrator.

&c., but clearly the principal, in an

action against himself alone, cannot

represent the surety." Giltinan v.-

Strong, 64 Pa. St. 242.

73. McConnell v. Poor. 113 Iowa.

133. 84 N. W. 968, 52 L. R. A. 312.

74. Kennedy v. Moore. 17 S.

C. 464.

75. Georgia. — Bradwell v. Spen-

cer, 16 Ga. 578; Bennett v. Graham,.
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A judgment against an insurance company is prima facie evi-

dence in a suit on a bond executed by the company to indemnify

policy holders.'^*'

It must first be shown that the judgment relates to the subject-

matter of the suretyship."^

b. Under Bonds To Abide the Judgment. — (1.) In General,

There is a line of cases in which the judgment is held conclusive,

and this independently of the general holding in other cases. These
cases are those in which the court interprets the contract as stipu-

lating to abide by the judgment. '^^

(2.) Obligation To Satisfy Judgment. — Where a surety's obligation

71 Ga. 211; Weaver v. Thornton, 63
Ga. 655.

Iowa. — Charles v. Haskins, 14
Iowa 471, 83 Am. Dec. 378.

Kentucky. — Com. v. Bracken, 17
Ky. L. Rep. 785. 32 S. W. 609.

Louisiana. — Ferguson r. Glaze, 12

La. Ann. 667; Macready v. Schenck,
41 La. Ann. 456, 6 So. 517; White-
head 7K Woolfolk, 3 La. Ann. 42.

Maryland. — Parr v. State, 71 Md.
220, 17 Atl. 1020; Jenkins v. State.

76 Md. 255, 23 Atl. 608. 790.

Michigan. — People v. Mersereau,

74 Mich. 687. 42 N. W. 153.

Missouri. — State v. Thornton, 8
Mo. App. 27.

New York. — Pierpoint v. McGuire,
13 Misc. 70, 34 N. Y. Supp. 150.

Ohio. — O'Conner v. State, 18

Ohio 225.

Tennessee. — Barksdale v. Butler,

6 Lea 450. See also Gambill v.

Campbell, 12 Heisk. 737.
" To avoid its effect, the surety

may show collusion and fraud, that

the demand has been paid, or that

there is a clerical mistake in entering

up the judgment." Berger v. Wil-
liams, 4 McLean 577, 3 Fed. Cas.

No. 1,341 ; Charles v. Haskins, 14

Iowa, 471, 83 Am. Dec. 378.

In a suit on a bail-bond, a return

of non est is prima facie evidence of

an avoidance. I Tall t'. White, 27
Conn. 488.

76. Union Guaranty & Trust Co.

V. Robinson, 79 Fed. 420, 24 C. C. A.

650, 49 U. S. App. 148. This was sup-

ported upon the authority of City of

Lowell V. Parker, 10 Mete. (Mass.)

309, where Shaw. C. J., said :
" When

one is responsible, by force of law or

by contract, for the faitliful perform-
ance of the duty of another, a judg-

ment against that other for a failure

in the performance of such duty, if

not collusive, is prima facie evidence,

in a suit against the party so respon-

sible for that other."

77. New Haven v. Chidsey, 68
Conn. 397, 36 Atl. 800; Roberts v.

Woven Wire Mattress Co., 46 Md
374. See also Bradford v. Freder-

ick, loi Pa. 445.

The judgment should disclose with

certainty that it was founded upon
the negligent or other improper con-

duct of the principal. Lake Drum-
mond C. & W. Co. v. West End
Trust & S. D. Co., 131 Fed. 147.

78. " There can be no doubt, that

where a surety undertakes for the

principal, that the principal shall do

a specific act, to be ascertained in a

given way. as that he will pay a

judgment, that the judgment is con-

clusive against the surety; for the

obligation is express that the prin-

cipal will do this thing, and the judg-

ment is conclusive of the fact and
e.xtcnt of the obligation. ... It

is upon this ground that the liability

of bail is fixed absolutely by the

judgment against the principal. But
this ruld rests upon the terms of the

contract. In the case of official

bonds, the sureties undertake, in gen-

eral terms, that the principal will

perform his official duties. They do
not agree to be absolutely bound by

any judgment obtained against him
for official misconduct, nor to pay

every such judgment. They are only

held for a breach of their own ob-

ligations. Pico V. Webster, 14 Cal.

202, 73 Am. Dec. 647. See also Rid-

dle V. Baker, 13 Cal. 295; Conner v.

Reeves, 103 N. Y. 527.
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is to satisfy a judgment, the record of the judgment is conclusive

evidence of his habihty.^^ Instances of such obHgations are bonds
for the release of attachments,®" bonds to stay executions, and in-

junction bonds. ®^

(3.) Official Bonds (A.) In General. — In some jurisdictions sure-

ties on ofificial bonds are held impliedly to undertake to pay judg-

ments rendered against their principal, and accordingly such judg-

ments are held admissible and are at least prima facie evidence. ^^

On the other hand, it is held elsewhere that there is no such agree-

ment, and accordingly such judgments are not admissible. ^^

(B.) Effect of Notice. — In some jurisdictions it is said that judg-

ments in such cases are conclusive when the surety had notice of

the proceeding, but only prima facie when he did not have notice.**

79. California.— K\M\t v. Baker,

13 Cal. 295.

Georgia.— Mitchell v. Toole, 63
Ga. 93.

Louisiana.— Fusz v. Trager. 39 La.

Ann. 292, I So. 535 ; Jones v. Doles,

3 La. Ann. 588.

Michigan.— People v. Laning, 73
Mich. 284, 41 N. W. 424.

Mississippi. — Higdon v. Vaughn,
58 Miss. 572.

New York.— Barber v. Rutherford,
12 Misc. Zi' 33 N. Y. Supp. 89, af-

firming 10 Misc. 784, 30 N. Y. Supp.
I129; Lee V. Clark, i Hill 56.

Ohio.— Jaynes v. Piatt, 47 Ohio
St. 262, 24 N. E. 262, 21 Am. St.

Rep. 810.

Thus a judgment rendered on a

bond given by a defendant in a dis-

tress warrant or trover proceeding
is conclusive on a surety. Price v.

Carlton, 121 Ga. 12, 48 S. E. 721, 68

L. R. A. 736; Waldrop v. Wolff, 114

Ga. 610, 40 S. E. 830.

80. Fusz 7'. Trager. 39 La. Ann.
292, I So. 535; Jaynes v. Piatt, 47
Ohio St. 262. 24 N. E. 262, 21 Am.
St. Rep. 810. See. however, Larti-

gue V. Baldwin, 5 Mart. O. S. (La.)

193-

81. A surety on an injunction

bond is concluded by the judgment
dismissing the action. Shenandoah
Nat. Bank v. Read, 86 Iowa 136, 53
N. W. 96. See also McAllister v.

Clark, 86 111. 236 ; Lothrop v. South-
worth, 5 Mich. 436; Towle v. Towle,
46 N. H. 431.

82. " The nature of the contract

in official bonds is that of a bond of

indemnity to those who may suffer

Vol. X

damages by reason of the neglect,

fraud or misconduct of the officer.

The bond is made with the full

knowledge and understanding that

in man}' cases such damages must
be ascertained and liquidated by an

action against the officer for whose
acts the sureties make themselves

liable; and the fair construction of

the contract of the sureties is, that

they will pay all damages so ascer-

tained and liquidated in an action

against their principal." Stephens v.

Shafer, 48 Wis. 54. 3 N. W. 835. 33
Am. Rep. 793; McConnell v. Poor,

113 Iowa 133, 84 N. W. 968, 52 L. R.

A. 312. See also Moses v. United

States. 166 U. S. 571 ; Com. v. Gould,

118 Mass. 300.

83. "The surety on the sheriff's

official bond has not agreed that his

principal shall pay any specific judg-

ment, or that his principal shall pay
any judgment whatever. And hence
the production of the judgment shows
no liability. He has agreed that the

principal shall faithfully perform his

office. But the judgment against the

plaintiff does not, as against the sure-

ty, show that the sheriff did not so

perform." People v. Russell, 25 Hun
(N. Y.) 524. See also Loewer's
Gambrinus Brew. Co. v. Lithaner, 43
Misc. 683, 88 N. Y. Supp. 372. See
article "Officers," Vol. IX.

84. Bridgeport Ins. Co. v. Wilson,

34 N. Y. 275; People v. White, 28
Hun (N. Y.) 289; State v. Colerick,

3 Ohio 487; Westerhaven v. Clive. 5
Ohio 136; State v. Jennings, 14 Ohio
St. 7Z.
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Elsewhere it is held that the judgment is conclusive whether notice

is given or not.^^

(C.) Sheriffs and Constables. — This conflict extends to bonds of

sheriffs and constables. In some jurisdictions a judgment against

a sheriff or constable is admissible against his sureties and is prima
facie evidence f^ in others it is conclusive f and in still others it

is not admissible at all.®^

(4.) Bonds of Executors, Administrators and Guardians.— (A.) In

General. — Bonds of executors, administrators and guardians are

of the same class, and judgments against them are conclusive evi-

dence against their sureties.®^

(B.) Obligation To Account. — Where the duty guaranteed by the

sureties is that an executor or guardian will account before any
court of competent jurisdiction, a decree of such a court in rela-

tion thereto is conclusive upon the surety;^" but only such decrees

85. Rice v. Wilson, 129 IMich. 520,

89 N. W. 336.
86. City of Lowell v. Parker. 10

Mete. (Mass.) 309. 43 Am. Dec. 436
(but see Tracy v. Goodwin, 5 Allen
(Mass.) 409, where the evidence is

said to be conclusive) ; Treasurers
V. Temples, 2 Spears Law (S. C.)

48; State V. Cason, 11 S. C. 392;
Stephens v. Shafer. 48 Wis. 54, 3
N. W. 83s, 33 Am. Rep. 793.
Even a judgment by confession has

been admitted. Atkins v. Baily, 9
Yerg. (Tenn.) iii.

Judgments of amercement were
held prima facie evidence against
But the surety may take advantage

sureties in Faj' v. Edmiston, 25 Kan.
439; Graves v. Bulkley, 25 Kan. 249,

37 Am. Rep. 249.
87. Tracy z'. Goodwin, 5 Allen

(Mass.) 409, holding the case of

City of Lowell f. Parker, 10 Mete.
(Mass.) 309, to be a mere dictum on
the point of conclusiveness. See also

Dennie v. Smith, 129 Mass. 143;
Evans V. Com., 8 Watts. (Pa.) 398;
Eagles V. Kern, 5 Whart. (Pa.) 144.
of any defense personal to himself.

Masser v. Strickland, 17 Scrg. & R.
(Pa.) 354, 17 Am. Dec. 668.

88. Pico V. Webster, 14 Cal. 202,

73 Am. Dec. 647 ; Governor z: Shelby,
2 Blackf. (Ind.) 26.

A judgment on an indemnity bond
given to a sheriff is not admissible
against sureties. I^Iartin z'. Buffaloe,

128 N. C. 305, 38 S. E. 902, 83 Am.
St. Rep. 679.

89. " The duty they have assumed
is, that their principal will pay on
demand all debts ascertained by
judgment of a court of law against
him in his capacity as administrator,
if the estate be solvent." Heard z'.

Lodge, 20 Pick. (Alass.) 53, 58.

" The law has placed the sureties

of executors and administrators on
a different footing from other sure-

ties and co-obligors in general. They
are not liable on the administration-
bond, until a devastavit is judicially

established ; and, as the question of
a devastavit is all that is controverted
in the suit against the executor or
administrator, the decision is con-
clusive not only against the execu-
tor or administrator, but against the
sureties also." Governor v. Shelby,
2 Blackf. (Ind.) 26.

90. ////«o/.y. — Nevitt z: Wood-
burn, 160 111. 203, 43 N. E. 385, 52
Am. St. Rep. 315.

Mai)ie. — Judge of Probate v.

Quimby, 89 Me. 574, 36 Atl. 1049.

Nczc York. — Douglass v. Ferris,

138 N. Y. 192, 33 N. E. 1041, 34
Am. St. Rep. 435 ; Gerould z: Wilson,
16 Hun 530, affirmed 81 N. Y. 573.

Ohio. — Braiden z'. Mercer, 44 Ohio
St. 339. 7 N. E. 155-

Pennsylvania. — Garber v. Com., 7
Pa. St. 265 ; Com. v. Julius, 173 Pa.

St. 322, 34 Atl. 21.

JVisconsin. — Meyer v. Barth, 97
Wis. 352. 72 N. W. 748, 65 Am. St.

Rep. 124.
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are admissible as are made against the guardian personally.''^

(C.) Decree Settling Account. — A decree of distribution and an

order settling an account are conclusive upon an executor and his

sureties.®^ Likewise, a decree settling a guardian's account is con-

clusive upon his sureties.**^ But such a decree is not conclusive as

to defenses personal to the surety.*^*

(D.) Judgments in Favor of Third Parties. — A judgment against

an administrator is conclusive upon the sureties on his official bond.'**^

Likewise, a judgment against a guardian for an amount due his

ward is conclusive upon his sureties.®^

(E.) Decree Removing Guardian. — A decree removing a guardian

is conclusive as against his sureties.^^

(F.) Prima Facie Evidence in Some Jurisdictions. — In some juris-

dictions, however, judgments and decrees against executors, admin-

istrators and guardians are only prima facie evidence against sure-

ties.9«
_

.

(5.) Bonds of Assignees for Creditors. — Upon the same principle

which e^overns in cases of administrator's bonds, it has been held

91. McDonald v. People, I2 Colo.

App. 98, 54 Pac. 863.

The sureties on an administrator's

bond are not bound by a decree

settling accounts of his successor.

Reithe-r v. Murdock, 135 Cal. 197,

67 Pac. 784.
92. Martin v. Tally, 72 Ala. 23;

Jones V. Ritter's Adm'r., 56 Ala. 270;

Treweek v. Howard, 105 Cal. 434,

39 Pac. 20; Irwin v. Backus, 25 Cal.

214, 85 Am. Dec. 125 ; State v. Done-
gan, 83 Mo. 374, affirming 12 Mo.
App. 190; Dix V. Morris, 66 Mo.
514. See also Crook v. Newborg,
124 Ala. 479, 27 So. 432, 82 Am. St.

Rep. 190.

An order of payment, made upon
settlement of accounts, is conclusive

on the sureties. State v. Creus-

bauer, 68 Mo. 254. See also Ralston

V. Wood, 15 111. 159, 58 Am. Dec.

604.

An order directing the payment of

an allowance is conclusive. State v.

James, 82 Mo. 509.
93. Ryan v. People, 165 111. 143,

46 N. E. 206; State V. Hoshaw, 86
Mo. 193.

The sureties are concluded by a

decree finding the amount due. Com.
V. Julius, 173 Pa. St. 322, 34 Atl. 21

;

Shepard v. Pebbles, 38 Wis. 2>72-

94. Martin v. Tally, 72 Ala. 23.

95. McCalla v. Patterson, 18 B.

Hon. (Ky.) 201; Hobbs v. Middle-
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ton, I J. J. Marsh. (Ky.) 176. See
also Brown v. Pike, 74 N. C. 531.

96. Brooks v. People, 15 111. App.

570; Badger v. Daniel, 79 N. C. 2,72.

97. Deegan v. Deegan, 22 Nev.

185, 2,7 Pac. 360, 58 Am. St. Rep.

742. See Gravett v. Malone, 54
Ala. 19.

98. Florida. — May v. May, 19

Fla. 2,72,.

Georgia. — Bennett v. Graham, 71

Ga. 211; Bradwell v. Spencer, 16

Ga. 578.

Louisiana. — Verret v. Belanger, 6

La. Ann. 109; Canal & Banking Co.

v. Brown, 4 La. Ann. 545.

Missouri. — State v. Rosswaag, 3
Mo. App. II, State v. Engelke, 6
Mo. App. 356.

South Carolina. — Ordinary v. Car-

lile, I McMull. Law, 100 ; Ordinary
V. Wallace, l Rich. L., 507; but in a

later report of this case, found in 2
Rich. L., 460, the court said: " It cer-

tainly was, in the beginning, stretch-

ing legal principles as far as they

would bear, to hold that it was only

prima facie evidence."

A confession of judgment by an
administrator has been held to be

prima facie against his sureties.

Iglehart v. State, 2 Gill. & J.

(Md.) 235.

In Annett v. Terry, 35 N. Y. 256,

it is said that "the sureties are so

far concluded, by its terms, that they



PRIXCIPAL AND SURETY. 69

that a judgment against an assignee for creditors is conclusive

on his sureties.^''

(6.) Bonds To Protect Against Mechanics' liens, — An undertaking tO

protect against mechanics' hens has been held to be subject to the

same rule ;^ but the contrary result has been reached in some juris-

dictions.-

(7.) Collusive Judgments. — Judgments suffered collusiveh^ or

negligently* by the principal are not conclusive upon the surety.

Thus, where the principal fails to take advantage of the statute of

limitations, the surety will not be concluded.^ It has been held,

however, that the surety should seek his relief in equity.*^

c. Where Surety Has Been Called Upon To Defend. — Where
the surety has been called in to defend the action by the principal,

cannot impeacli it for error or ir-

regularity by an appeal, on their own
motion, nor collaterally '"

; and yet

the judgment was said to be only

prima facie evidence.
99. " The duties imposed by law

upon these two classes of fiduciaries

are almost exactly similar. Each ad-
ministers the estate committed to his

charge, pays the debts, and pays over
to those entitled the surplus found to

be due upon his settlement." Na-
tional Surety Co. v. Arteburn, 23 Ky.
L. Rep. 281. 62 S. W. 862. See also

Walsh V. Aliller, 51 Ohio St. 462. 38
N. E. 381 ; Moulding v. Wilhartz, 169
111. 422, 48 N. E. 189.

1. " This contract or obligation

necessarily contemplated that litiga-

tion might arise or grow out of the
enforcement of such claims or me-
chanics' liens connected with the
building of the house. It was not
possible for Nolan and IMcLaughlin
to become parties to any such litiga-

tion, or to. in any way, control the

same. In this respect their position

was, in no way, different from that

occupied by a surety in a bail-bond
in a criminal case or a surety in an
appeal bond in a civil case. There-
fore, a fair construction of the under-
taking leads us to the conclusion that

Nolan and McLaughlin assumed the
responsibility and results of a con-
testation of such suit by their prin-

cipals, and, so far as the force or ef-

fect of the judgments is concerned.
Nolan and McLaughlin must occupy
the shoes of the Dempsey Bros."'

McFall V. Dempsey, 43 Mo. .'\pp. 369.

See also Oberbeck v. Mayer, 59 Mo.

App. 289; Comstock v. Cameron, 41
Neb. 814, 60 N. W. 105.

Such a judgment was held prima
facie evidence in Ihrig v. Scott, 13

Wash. 559, 43 Pac. 633 ; LaFayette
Bldg. Ass'n. V. Kleinhoffer, 40 ]\Io.

App. 388.

A default judgment is not con-

clusiAie. Aeschlimann v. Presby-
terian Hospital, 165 N. Y. 296, 59 N.
E. 148. 80 Am. St. Rep. 72^.

2. State V. Tiedermann, 10

Fed. 20.

3. United States. — Berger v. Wil-
liams, 4 McLean 577, 3 Fed. Cas.

No. 1,341.

lozca. — Charles v. Haskins, 14
Iowa, 471. 83 Am. Dec. 378.

Maine. — Dane v. Gilmore, 51

Me. 544-

Nezo Hampshire. — Great Falls

Mfg. Co. V. Worster. 45 N. H. no.
North Carolina. — Parker v.

Woodside. 29 N. C. 296.

South Carolina. — Treasurers v.

Bates, 2 Bailey 362.

J'ermont. — Parkhurst v. Sumner,
23 Vt. 538. 56 Am. Dec. 94.

4. Dawes V. Shed, 15 Mass. 6, 8

Am. Dec. 80.

5. Dawes v. Shed, 15 Mass. 6, 8
Am. Dec. 80.

6. " If he apprehends any fraudu-

lent collusion between the parties to

the decree, his remedy is in chancery
for relief against the bond. If this

were not the case—as the action is

against principal and surety jointly

—

the result would be that Southworth
would be permitted, under color of

Cleveland's claim of injury, to reliti-

gate the matters settled by the de-
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the judgment is conclusive against him/ It must be shown, how-
ever, that clear notice has been given to the surety f but such no-

tice need not be in writing, and it may therefore be proved by parol

evidence.^ Where the surety actually assumes the defense the

judgment is clearly conclusive.^''

d. Where Surety Has Been a Party. — Where the surety has

been a party to the action, and has filed an answer, a judgment
therein against the principal is conclusive against him.^^

e. Judgments By Confession. — In some jurisdictions judgments

by confession or default are not admissible against the surety.^^

Such a judgment has but the value of a private agreement between

the principal and his creditors.^^ In some cases, however, such

judgments have been admitted/* and held to be prima facie e\i-

dence.^^

cree." Lothrop v. Southworth, 5
Mich. 436.

7. " The case presents one of the

exceptions to the general rule that

no one is bound by a judgment un-

less he be a party to it, or in privity

with a party." Hersey v. Long, 30
Minn. 114, 14 N. W. 508. Se^ also:

United States. — Lake Drummond
Canal & W. Co. v. West End Trust

& S. D. Co., 131 Fed. 147-

California. — Showers v. Wads-
worth, 81 Cal. 270, 22 Pac. 663.

Connecticut. — Waterbury v.

Waterbury Traction Co., 74 Conn.

152, 50 Atl. 3.

Massachusetts.— Train v. Gold, 5
Pick. 379.

Missouri. — Stewart v. Thomas, 45
Mo. 42.

Nciv York. — Mayor, etc. of New
York V. Brady, 70 Hun 250, 24 N.
Y. Supp. 296.

IVasIiington. — Henry v. Aetna In-

demnity Co., 36 Wash. 553, 79 Pac.

42; Friend v. Ralston, 35 Wash. 422,

77 Pac. 794.

Of course if the surety, in pursu-
ance of such notice, takes charge of

the case, the evidence is clearly ad-
missible. Great Northern R. Co. v.

Akeley, 88 Minn. 237, 92 N. W. 959.
See cases cited post, note 10.

8. Hersey v. Long, 30 Minn. 114,

14 N. W. 508.

9. Hersey ?'. Long, 30 Minn. 114,

14 N. W. 508; Crawford v. Turk, 24
Gratt. (Va.) 176.

10. Jennings v. Sheldon, 44 Mich.
92, 6 N. W. 96; Reed r. McGregor,
62 Minn. 94, 64 N. W. 88; Great
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Northern R. Co. v. Akeley, 88 Minn.

237. 92 N. W. 959.
11. Stoops V. Wittier, i Mo.

App. 420.

12. Herrick v. Conant, 4 La. Ann.

276; Allison V. Thomas, 29 La. Ann.

732 ; Foxcroft v. Stevens, 4 Greenl.

(Me.) 72; Aeschlimann v. Pres.

Hospital, 165 N. Y. 296, 59 N. E. 148,

80 Am. St. Rep. 723.

13. Allison V. Thomas, 29 La.
Ann. 732.

14. Iglehart v. State, 2 Gill. & J.

(Md.) 235; Picot V. Signiago, 27 Mo.
125; Niniocks v. Pope, 117 N. C. 315,

23 S. E. 269 (surety on replevin

bond bound by compromise judg-
ment) ; Atkins v. Baily, 9 Yerg.
(Tenn.) in.

15. " Can it be affirmed, as a mat-
ter of law, that the conditions of the

bond only covered judgments ob-
tained upon hostile and adverse liti-

gation, and that no discretion was left

in the sheriff to consent to a judg-
ment, although he believed that by so

doing money would be saved to the

parties ultimately liable? This we
think would be a too strict interpre-

tation of the contract. But at the

same time to hold that a judgment
entered by consent of the parties, and
without notice to or approval by the

sureties, is, in the absence of proof
of fraud or collusion, conclusive

against them, would open the door
to the perpetration of secret frauds
and subject sureties to a most hazard-
ous responsibility, and to the dis-

cretion and judgment of a third per-

son, which might seriously imperil
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B. In Favor of Principal. — A judgment in favor of the prin-

cipal is admissible in favor of the surety, and is conclusive.^®

C. Against Surety. — a. Admissible Against Principal — A
judgment against a surety is prima facie evidence against the prin-

cipal. It is conclusive where the principal had notice of the action."

b. Admissibility Against Cosurety. — A judgment against one

surety is not admissible in his favor in a suit for contribution against

another surety, unless the latter had notice of the proceeding, and
an opportunity to defend.^^

5. Awards. — Awards of arbitrators chosen by the principal and

the debtor are not admissible against the surety, ^^ vmless he has

agreed to be bound by such a submission.-''

6. Statements rendered by Creditor to Debtor. — Statements of

account rendered by the creditor to the debtor and consented to

by the latter are admissible to show application of payments as

against the surety.^^

7. Evidence of What Was Said and Done at Time of Contract.

Evidence of what was said and done at the time of the execution of

a bond is competent.^^ Such testimony may be used to show that a

them. * * * We think the rea-

sonable rule is that a judgment so ob-
tained is presumptive evidence only
against the sureties." Conner v.

Reeves, 103 N. Y. 527. 9 N. E. 439.

See also Iglehart v. State, 2 Gill &
J. (Md.) 235..

16. "The issue is precisely the

same in this suit as it was in the
former one; and the judgment of the

court of competent jurisdiction is

conclusive in a second suit between
the same parties, or their privies, on
the same question, although the sub-

ject-matter may be different." State

V. Coste, 36 Mo. 437, 88 Am. Dec. 148-

17. Dexter Horton & Co. v. Say-
ward. 66 Fed. 265. See also Thomas
r. Beckman, i B. Mon. (Ky.) 29.

Snider z'. Greathouse, 16' Ark. 72, 63
Am. Dec. 54; Chipman z'. Fambro, 16

Ark. 291 ; Bone v. Torry, 16 Ark. 83.

18. Breckinridge v. Taylor, 5

Dana (Ky.) no. In this case the

court said, " Although there was no
such privity between Taylor and
Breckinridge as would make the

record of the suit against the one,

evidence, per se, against the other

—

still we are of the opinion that,

Breckinridge being liable over to

Taylor for a portion of whatever he
was compelled to pay, there was that

kind of relation between them which

would have given to Breckinridge
the right to defend the suit against

Taylor, and therefore, such as to

make the record of that suit evidence
against him, if he had such actual

notice of the pendency of the suit as

might have enabled him to make a

full and proper defense on the trial

of its merits." See also Kramph's
Exrx. 7'. Hatz's Exrs., 52 Pa. St. 525.

A somewhat broader rule seems to

be laid down in Cobb v. Haynes, 8
B. Mon. (Ky.) isf.

Such evidence was permitted in

Leak V. Covington, 99 N. C. 559. 6

S. E. 241, and held to be prima facie.

19. Simonton t'. Boucher, 2 WaslL
C. C. 473, 22 Fed. Cas. No. 12.877;

Beall V. Beck, 3 Har. & McH.
(Md.) 242.

20. Binsse v. Wood, ^7 N. Y. 526.

Where the terms of the contract

provide for submission and the sure-

ty takes an active part in the pro-

ceedings, he is bound by the award.
Hostetter v. City of Pittsburgh, 107

Pa, St. 419.
21. While Sowing Mach. Co. v.

Fargo, 51 Hun 636, 3 N. Y. Supp. 494.
22. Sureties may testify as to con-

versations at the time a bond was
signed, to the effect that the bond
was not to be used unless another
signed it, when the creditor had con-
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bond was delivered conditionally. But it has been held that such

evidence is not admissible against the obligee when not brought

home to him.^^

8. Habits of Alleged Surety.— Evidence of the habits of busi-

ness of an alleged surety, as to becoming surety, is not admissible.-*

9. Financial Condition of Parties. — Evidence of the pecuniary

embarrassment of the principal is generally incompetent to show
his default ; but under special circumstances, as where he is shown
to have commingled money promiscuously, it may be admitted. ^^

Evidence of the financial condition of a surety is incompetent upon

an issue as to consideration.-®

10. Recitals. — A recital in a mortgage that one of the parties

structive notice by the insertion of

the name of the other surety. Such
evidence is competent not only as

part of the res gestae, but as defining

the obligation which by the delivery

of the incomplete instrument the

sureties were willing to undertake.

People V. Sharp, lo Detroit Leg. N.

21/, 94 N. W. 1074. To the same ef-

fect see Benton County Sav. Bank f.

Boddicker, 117 Iowa 407, 90 N. W.
822. See also in support of the text

State V. Gregory, 132 Ind. 387, 31 N.

E. 952; Blaney v. Rogers, 174 Mass.

277, 54 N. E. 561 : Wilson v. Powers,
131 Mass. 539 (where prior conver-

sations were admitted as well).

23. Johnston r. Patterson, 114 Pa.

St. 398, 6 Atl. 746; Hardwick Sav.

Bank & Trust Co. v. Drenan, 71 Vt.

289, 44 Atl. 347.
^

Evidence of what the principal told

the surety at the time the surety

signed a note is hearsay, and incom-
petent. Ricketts v. Harvey, 78
Ind. 152.

" Conversations between a principal

and his sureties on an official bond
are not competent evidence. The
obligee of such a bond is not bound
by what occurs between the principal

and sureties, unless brought to the

knowledge of the officers whose duty
k is to accept such a bond prior to

its delivery." Harvey v. State, 94
Ind. 159.

24. Triplett v. Gofif's Adm'r, 83
Va. 784, 3 S. E. 525. The reason

given is that, in general, evidence of

habit is inadmissible to show that a

person did or did not do a particular

thing. Such evidence is admissible

only when the nature of the action

Vol. X

involves or directly afifects the gen-
eral character of the party.

25. " A public officer would not be
presumed to apply public moneys to

meet personal liabilities. His em-
barrassed condition as an individual,

would therefore generall}' have no
tendency to prove his misapplication

of the public funds. There is no
necessary connection between the

facts. But when the public officer is

shown to have mingled promiscuously
his own money with the money of

the public, and to have been in the

constant practice of meeting demands
against the public funds in his hands
with his individual effects, and z'ice

versa to have paid off private debts

with the public moneys, the pre-

sumption with which the officer is

ordinarily favored is destroyed.

These facts being established, his pe-

cuniary embarrassments form a link

in the same chain of testimony, and
should have been admitted." Nolley
r. Callaway County. 11 Mo. 447.

26. In Deposit Bank v. Peak, 23
Ky. L. Rep. 19, 62 S. W. 268. the

father of the principal debtor signed

as surety before the delivery of the

bond. The defendant signed as

suret}' after delivery, and offered

evidence that the father was a man
of means while he was not, to show
acceptance before his signature was
given, and a consequent want of con-

sideration. The evidence was ex-

cluded, the court saying :

" The most
natural effect of this evidence was to

lead the attention of the jury to the

consideration of the ethical relation

of these parties, as among them-
selves."
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was a surety is evidence of the fact against all holders of the mort-
gage."

11. Certificates of Postmaster-General. — A certificate of the post-

master-general as to a shortage of a postmaster is not competent
against his sureties,-^ although it has been intimated that an order
disallowing commissions is prima facie evidence.-^

12. Evidence of Fraud. — A, Not Admissible Unless Creditor
Is Connected Therewith. — Evidence tending to show fraud of

the principal is not admissible in behalf of the surety when the

creditor is not connected therewith.^"

B. Surety's Statement As To Effect of Fraud. — Where the

surety claims that he entered into the obligation as a result of

fraud, he cannot be asked whether he would have signed as surety

if he had known the true facts f^ but it has been held that he may
so testify when the creditor misrepresents the facts.^-

13. Indemnity. — Evidence that a surety had been fully indemni-

fied by the principal is admissible to show that he had become a

principal and was not released by any indulgence granted to the

original principal,^^ though it is held to the contrary.''*

27. Krutsinger v. Brown, 72
Ind. 466.

28. United States v. Case, 49
Fed. 270.

29. Jaedicke v. United States, 85
Fed. 372, 29 C. C. A. 199, 56 U. S.

App. 409.

30. Bank of Monroe v. Gifford,

72 Iowa 750. 32 N. W. 669. See also

Milliken 7'. Callahan County, 69 Tex.
205, 6 S. W. 681.

31. " The question in this case is

not one of intent. It was whether
the witness had been defrauded. On
this point, all the testimony had been
admitted, and it was not proper to

ask the witness what he would have
done under other circumstances."
Learned v. Ryder, 61 Barb. (N. Y.)

552. 5 Lans. 539. But see Blaney v.

Rogers, 174 Mass. 277, 54 N. E. 561,
where it was held competent for a
surety to testify that he would not
have executed a bond if he had not
believed the recitals contained there-

in. Both the surety and the creditor

were deceived.
- 32. Remington Sew. Mach. Co. v.

Kezertee, 49 Wis. 409, 5 N. W. 809.

33. As to the admissibility and ef-

fect of such evidence, see Crim v.

Fleming, loi Ind. 154; Louisiana
Soc. for Prev. of Cruelty to Children
V. Moody, 52 La. Ann. 18 15, 28 So.

224; Moore r. Paine, 12 Wend. (N.
Y.) 123. The theory upon which
such evidence is admitted is that the

surety is not injured by any act of
the obligee indulging the principal

when he had full indemnity.

34. In Rounsavell v. Wolf. 47
Wis. 353. 2 N. W._ 545, sureties

claimed that they signed without
knowledge of the real character of

the bond. Evidence that the princi-

pal subsequently gave security to the

sureties was held incompetent.
" The appellants had a right to take

indemnity against the liability which
they admit they had assumed, and
indeed, against their possible liability

on the bond as written, and the evi-

dence was not onlj' incompetent, but
was well calculated to pass with the

jury, as it was probably intended, for

an affirmance by the appellants of the

bond in suit, and a recognition of

their liability upon it."

To Rebut Surety's Claim That He
Signed Conditionally— " Ordinarily,
testimony that indenmity was given
to the surety is immaterial in an ac-

tion against him on a forfeited recog-
nizance. In this case, however, it

was not improper. In his testimony
Madden stated that he signed the

recognizance only upon the condition

that Duncan or his wife should join
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14. Testimony of Witness, Since Deceased. — Testimony of a wit-

ness, since deceased, given in a proceeding in which the principal,

but not the surety, was a party, is not admissible against the svirety.^^

15. Evidence To Prove Particular Facts. — A. Creditor's

Knowledge of Principal's Previous Default. — Evidence tend-

ing to show that the creditor might have ascertained, by investiga-

tion, that the principal was already a defaulter is, standing alone,

not admissible to show knowledge of the fact."*^

B. That An Extension Had Been Given To Principal. — A
valid agreement extending time may be inferred from evidence of

an offer upon the part of the principal and a failure to proceed

upon the part of the creditor.^'

C. That a Valuable Consider.\tion Was Given For An Ex-
tension. — A promissory note made by the principal to the cred-

itor on the day an extension of time was given is admissible to show
a valuable consideration for the extension.^®

D. That Surety Consented To An Extension. — Evidence

that the surety was in no danger of losing by an act of the creditor

is admissible as tending to show his consent thereto.^**

him as a co-suret}'. The testimony

objected to tended to contradict this

statement, and to show that no such
conditions were mentioned, but,

rather that the inducement which led

to the signing of the recognizance

was the transfer and delivery by the

prisoner to him of forty-one head of

cattle," etc., as the indemnity. Mad-
den V. State, 35 Kan. 146, 10 Pac.46g.

35. In Fellers v. Davis, 22 S. C.

425, a witness testified in a proceed-

ing for an account against an admin-
istrator, and then died. It was held

that his testimony was not admis-

sible in a subsequent action against

the surety. The court said, " This
case, and that before the Probate

Court, cannot be regarded as ' be-

tween the same parties.' The sure-

ties were not parties to that proceed-

ing, and the administrator, who must
be taken to have been a party there,

is not before this court. . . . But
it is urged that, although the parties

personally are not the same, the sub-

ject-matter is the same ; that the

judgment of the Probate Court
against the administrator is prima
facie evidence against the sureties,

and therefore they must be privies.

It is true that the liability of the

sureties arises under the same bond
as that which binds the administra-

Vol. X

tor, and they all might, and indeed
ought to be, sued together; but it

does not seem to us that they are
privies in the sense of the rule which
makes evidence against one neces-
sarily evidence against the other.

The rule admitting the evidence is

exceptional, and proceeds upon the
view that the parties have had an op-
portunity to cross-examine the wit-

ness, but here the sureties never had
such opportunity, and the fact that

the administrator had such oppor-
tunity should not bind them."

36. Reports made by a bank
cashier to the comptroller of the cur-

rency are not admissible to show that

the officers of the bank might have
obtained knowledge. Bowne v. Mt.
Holly Nat. Bank, 45 N. J. L. 360.

37. A letter from the principal to

the payee, enclosing a check and
making a proposition for an exten-

sion, is admissible, and is not hear-

say. Lawrence v. Thom, 9 Wyo. 414,

64 Pac. 339.
38. Hutchinson v. Moody, 18

Me. 393-
39. Thus, evidence that the prin-

cipal had secured the surety is ad-
missible. " If the surety is in no
danger, there is no reason why he
should require the creditor to sue

the principal ; and if there is no rea-



PRINCIPAL AND SURETY. 75

E. That Surety Has Be^ex Released By Change In Contr.\ct.

Parol evidence is admissible to show a change in a contract, whereby
the surety has been released ;*" and also to show that the sureties

did not consent thereto.*^

F. That Surety Demanded That Creditor Sue^ — The surety

may testify to a demand on the creditor that he sue.*-

G. That Surety Was Injured By Creditor's Xeglect. — Evi-

dence that a cosurety was solvent and able to pay at the time de-

mand was made for suit, and that he subsequently became insolvent,

is admissible.*^

H. Extent of Obligation.— The terms of the principal's em-
ployment may be shown, by written Evidence, when it exists,** and
when it does not, by parol evidence.*^

16. Competency of Party When Other Party Is Dead. — By statute

in some states a surety is not a competent witness against the rep-

resentative of a deceased obligee, whether he is a party to the suit

or not.*^ But one apparently a principal may testify that he was
in reality a surety, although another surety is dead ;*" and an obligee

may testify against the surety, although the principal is dead.*®

son why he should require the cred-

itor to sue him, that is a circumstance
tending, more or less, to show, that

an allegation of his that he did

require the creditor to sue him, is

not true ; or, to show, that he has

waived the requisition, if he ever

made it." Bailey z'. New. 29 Ga. 214.

40. In Norwegian Evan. L. B.

Congregation z: United States Fid.

& Guar. Co., 81 Minn. 32. S3 N. W.
487, the bond provided that changes
in a building contract costing more
than three hundred dollars should
not be made without the consent of

the surety. It was held competent
to show such changes by parol. Of
course such evidence is not admis-
sible when the contract and bond ex-

pressly provide for and allow

changes. Ovington v. Aetna Ind.

Co., 36 Wash. 473, 78 Pac. 1021.

41. The sureties may testify di-

rectly that they never knew of, nor
were asked about, certain changes.

Forst r. Leonard, 116 Ala. 82, 22

So. 481.

42. In Vancil z: Hagler, 27 Kan.

407, the surety testified to having
mailed a postal card to the plaintiff

demanding that he forthwith sue,

which was held sufficient prima facie

evidence that the plaintiff received

the card and that it was a sufficient

demand under the Illinois statute.

43. Vancil f. Hagler, 27 Kan. 407.

44. Articles of incorporation of an
obligee are admissible to show the

term and duties of a secretarj- who
is the principal. Danvers Farmers
El. Co. z: Johnson, 93 Minn. 323, lOl

X. \\'. 492.

45. Where sureties sign an em-
ploye's bond without knowledge of

the terms of employment, parol evi-

dence of the terms is admissible in

order to show extent of default.

Southern Cotton-Oil Co. v. Bass, 113

Ala. 603, 21 So. 227.

46. Thus, in Georgia, under a

statute disqualifying a witness not a

party but interested in the result, a

surety cannot testify against the rep-

resentative of a deceased obligee.

Crawford z: Parker, 96 Ga. 156. 23

S. E. 196. See also Howie v. Ed-
wards, 113 Ala. 187. 20 So. 956,

where the principal was applied as be-

tween the other parties.

47. " The statute does not render

a witness incompetent simply be-

cause the other part}' is dead. It in-

cludes only direct transactions or
communications between the witness

and the deceased party, and as to all

other matters the living party is a
competent witness. " Chamblee z:

Pirkle, loi Ga. 790, 29 S. E. 20.

48. Lee t . Wisner, 38 Mich. 82.
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17. Evidence in Suit by Surety. — In an action by a surety for

money paid, he must prove the original agreement by proof of the

bond or other contract, and if the fact of suretyship does not ap-

pear on the face of the instrument, it must be proved by other

means. If he was compelled to pay by execution, a copy of the

judgment and writ should be produced.*'*

IV. WEIGHT AND SUFFICIENCY OF EVIDENCE.

1. Effect of Agreement. — When it is agreed that certain proof

shall be prima facie sufificient, the courts will give effect to the

agreement.^"

2. Amount Realized at Sheriff's Sale. — The amount realized by

a sheriff's sale is conclusive as to the value of the property, although

it be bought by the creditor. ^^

3. Proof Necessary To Avoid Official Bond.— The proof necessary

to avoid an official bond must be as clear, satisfactory and demon-
strative as that required to set aside a decree or judgment of a

court of record upon the ground of fraud.^-

See article, " Transactions With upon the accounts of the employer,
Deceased Persons." shall be prima facie evidence there-

49. Edge V. Keith, 13 Smed. & of." See also John A. Tollman Co.
M. (Miss.) 295. ^,. Bowerman, 5 S. D. 197, 58 N.
A note paid by the surety is admis- -^y -gg

sible. Cameron z- Warbritton, 9 Ind. 51^ Moorman v. Hudson, 125 Ind.

35^ : Hd V. Voorhies, 22 Pa. St. 68. ^ ^
50. Thus, m American Surety Co. ^ T„ ^,, -r. ^,

--^ u j <. n
r. Pauly, 38 U. S. App. 280, 72 Fed.

^2. If this can be done at al

484. 18 C. C. A. 657, the following "PO" the unsupported testimony of

provision in the bond was enforced: the party who is sought to be

"It being understood that a written charged, that testimony must be

statement of such loss, certified by clear, explicit and demonstrative, to

the duly authorized officer or repre- a positive certainty." Amis v.

sentative of the employer, and based IMarks, 3 Lea (Tenn.) 568.

PRIVATE CORPORATIONS.— See Corporations.

PRIVATE ROADS.— See Highways.

PRIVATE WRITINGS.— See Documentary E^-i-

dence ; Written Instruments.

PRIVIES.—See Admissions; Judgments; Principal

and Agent ; Principal and Surety ; Title.
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(4.) License Presumed, 106

(5.) Dentist, Druggist or Veterinary, 106

b. Necessary Intermediaries, 107

c. Persons Unnecessarily Present, 107
d. Consulting Physician, 108

c. Partner, 108

C. Relation, 109

a. Attendeincc Alone InsufJjcient, 109
b. PF/za^ Attendance Sufticioit, 109

(i.) Casual Treatment, 109

(2.) Single Consultation, 109

(3.) Physician Called by Stra)iger, in
(4.) Accompanying Attending Physician,' ill

(5.) /a// Physician, in
(6.) State's Physician .lttcndi)ig Subject of

Crime, 11

1

c. ^F//a/ InsuiTicient to Co)istitute Relatio)i, 112
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(i.) Employed by Third Person for Purpose
Other llian Treatment, 112

(2,) Physician Sent by State to Examine Pris-

oner, 113
{T).) Employment Refused, 113

(4.) Administering Temporary Relief, 113

(5.) Acting as Friend, 113

d. Matters Not Essential to Relation, 114
(i.) Direct Employment, 114

(2.) Payment Unnecessary, 116

(3.) Consultation for Self or Friend, 116

(4.) Prescription or Treatment, 116
e. Sufficient If Patient Believes Relation Exists, 116
f. Relation Presumed, 117

D. Communication, 117

E. Necessary Information, 118

a. Prescribe for or Treat Patient, 118

b. To Confirm Previous Examination, 119
c. Privileged, Whether Necessary or Not, 119
d. Necessary Character, Question for Court, 119

F. Information Acquired in Discharge of Duty, 120

7. Extent of Privilege, 121

A. What Matters Privileged, 121

a. Physical Condition of Patient, 121

b. Fact of Disease, 121

c. Nature of Disease, 121

d. Fact of Treatment, 122

e. Mental Condition, 123

f. Opinion Founded Upon Professional Communica-
tion, 12^

g. Means of Acquiring Knozvledge Immaterial, 12^
(i.) Silence of Patient, 125

(2.) Question by Patient, 126
h. Statement of Prior Condition, 126

' i. Statements and Acts of Physician, 126

j. Information Acquired After Death of Patient, 126
k. Information Acquired From Other Treatment, 126

B. What Matters Not Privileged, *i2y

a. Fact of Attendance and Treatment, 127
b. Identity of Patient, 128
c. Facts as to Patient, 128
d. Ordinary Observation, 128
e. Condition of Corpse of Non-Patient, i2g
f. Unnecessary Information, 129

(i.) Contra, 129

(2.) Unnecessary Statements, 129
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(A.) Cause of Condition, i2g

(B.) Cause of Accident, 130

(C.) Contra, Cause of Accident Privileged,

130

(3.) Contra, Statements Privileged, Wlicther

Necessary or Not, 130

g. Examination to Ascertain Mental Condition of

Non-Patient, 131

h. Examination to Obtain Evidence, 132

i. Examination to Prepare as Witness, 132

j. Communications as to Crime, 132

k. Privilege Not Alloivcd to Shield Criminal, 133
1. Information From Person Subject of Crime, 135

m. Communication Presumed Lawful, 135
n. Testamentary Cases, 135

(i.) Statute Not Applicable, 135

(2.) Contra, Physician's Testimony Incompetent,

136

o. Non-Confidential Matter in Course of Consulta-

tion, 136

p. Action Agai)ist Physician, 137

q. Action Against Patient for Physician's Services,

138

8. Duration of Privilege, 138

9. Waiver of Privilege, 138

A. Waiver Not Contrary to Public Policy, 139
B. By Whom Waived, 139

a. Patient, 139
b. Personal Representative, 139
c. Heir at Law, 140

(A.) Win Contest, 140

(B.) Action on Life Insurance Policy, 140

d. Joint Action Not Necessary, 140

e. Guardian, 140

f. Parents, 140

g. Husband Cannot Waive, 140

h. Beneficiary of Life Insurance Policy May JVaii'ef

141

i. Assignee of Policy, 141

j. Contra, Patient Alone May Waive, 141

C. Relation Essential to Waiver, 141

D. Waiver. — IIozc Shozini, 142

a. Express, 142

(i.) Any Apt La)iguage, 142

(2.) Stipulation i)i Life Insurance Policy, 142

(3.) Statute Requiring JVaiz'er at Trial, 143
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b. Implied, 143
(I.) Failure to Object, 143

(2.) Contra, Omission of Objection No Waiver,

143

(3.) Calling Physician as Witness, 144

(4,) Cross-Examination by Patient, 144

(5.) No Waiver From Voluntary Statement on
Voir Dire, 145

(6.) Waiver From Calling One of Several Phy-
sicians, 145

(7.) Patient Testifying, 147
(A.) Testimony as to General Condition, iVo

Waiver, i^y

(B.) Voluntary Statement, No Waiver, 149
(C.) Patient Answering Cross-Examination,

No Waiver, 150
(D.) Testimony as to Treatment by One

Physician, A'o Waiver, 151

(E.) No Waiver, Unless Communication
Referred to, 151

(F.) No Waiver, Unless N^ecessary Infor-

mation Referred to, 151

(8.) Introducing Proofs of Death Shozcing
Cause, 151

(9.) Statement in Application For Life Insur-

ance, 151

(10.) Certain Acts as Waiver, 152

(A.) Shozcing Prescription, 1^2

(B.) Introducing Hospital Record Made by

Physician, 152

(C.) Physician Subscribing Witness to Will,

152

(11.) Certain Acts, No Waiver, 152

E. Effect of Waiver, 153

a. Privilege Waived, Testimony Compulsory, 153

b. Binding on Representatives and Beneficiaries, 153

F. Waiver Irrevocable, or Not, 153
a. Irrevocable, 153
b. Revocable, 154

G. Effect of Change of Statute, 154
H. Extent of Waiver, 155
I. Waiver Not Presumed, 155

J. Conduct of Adverse Counsel as to Waiver, 155
K. Comment on Refusal to Waive, 156

10. Protection of Privilege, 156

A. Objection to Testimony, 156
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a. Who May Object, 156

(i.) Patient, 156

(2.) Personal Representative, Beneficiary, As-

signee, 156

(3.) Any Party to Action, 156

(4.) Physician, 156

(5.) Objection Unavailing, If Patient Consent

or Waive, 157

b. Patient Cannot Object After Testifying, 157

c. Objection Not Obviated, 157

B. Burden of Proof, 157

a. Facts Must be Shozvn, 157
b. All Conditions of Bxclusion Must Exist, 158

C. Hozi* Burden Sustained, 158

D. Prima Facie Case Made by Shozving, 158

a. Professional Attendance, 158

b. Examination for Treatment, 159

c. Relation Not Disproved By Record, 159

E. Hozi' Privilege Determined, 159

a. Question by Person Calling Physician, 159

b. Question by Claimant, 159

c. Preliminary Question Necessary, 159

d. Formal Proof of Character of Information Not Re-
quired, 159

e. Character of Information Inferred From, 159

(i.) Form of Question, 159

(2.) Fact of Attendance, 160

(3.) Inference From Profession and Relation,

160

f. Status Presumed, 160

g. Information Partly Confidential, 160

h. Conr^ iVo^ Bound by Physician's Statement, 161

F. Inference From Refusal to Waive, 161

G. Instruction as to Refusal to Waive, 162

H. Argument From Refusal, Improper, 163

I. No Inference From Failure to Call Physician, 163

J. Other Protection, 163

a. Refusal to Take Testimony. — Striking Out, 163

b. Protection of Physician's Books, 163

c. Exclusion in Court's Discretion, 163

II, Construction of Statutes, 164

A. Liberal, 164

B. Strict, 165

C. Strict Construction in Favor of Claimant, 165
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II. HUSBAND AND WIFE, 165

1. General Rule, 165

2. Privileged at Common Law, 168

3. Not Changed by Statute Removing General Incompetency,

168

4. Founded Upon Public Policy, 168

5. Reason for Rule, 169

6. Nature of Privilege, 169

A. Spouse Not Disqualified as Witness, 169

B. Matter Communicated Not Necessarily Incompetent,

169

C. Spouse Prohibited to Testify Concerning Communica-
tion, 169

D. Not Dependent Upon, 170

a. Method of Communication, 170

b. Spouse's Relation to Case in Which Testimony is

Offered, 170

7. Essentials, lyi

A. Relation, 171

B. Confidential, 171

a. Privileged Though Not Confidential, 173

b. Matters Essential to Confidence, 175
(i.) Private, 175

(A.) Contra. — Privileged Though Not Pri-

vate, 175
(B.) Private, Although in Presence of Child

of Parties, 175

(C.) Third Persons, 176

(2.) Intended To Be Kept Private, 176

(3.) Induced by Relation, 177

C. Knowledge Acquired During Relation, 177

. 8. Extent of Privilege, 177
A. What Matters Privileged, 177

a. All Knozvlcdge, 177
(i.) Fact or Matter of Communication, 179

(2.) Silence, iy()

(3.) Threats, i'j<)

(A.) Against Spouse, lyg

(B.) Against Third Person, 180

b. Letters Privileged, 180

(i.) Every Part Privileged, 181

(2.) Letter to Spouse and Third Person, 182

(3.) Letter to Spouse and Children, 182

(4.) Letter Written in Presence of Spouse, 182

(5.) Custody of Letters, How Material, 183

Vol. X



PRIVILEGED COMMUNICATIONS. 83-

(A.) Custody Lost, Letters Non-Privileged,
183'

(B.) Contra. — Privilege Not Dependent
Upon Custody, 185

(C.) In Custody of Agent or Attorney of
Spouse, Privileged, 186

(6.) Letters Competent For Certain Purposes,
187

(A.) Measure of Damage In Criminal Con-
versation, 187

(B.) To Show Relation, 187
(C.) To Shozv Cruelty, 187

c. Acts of Spouse Privileged, 187
B. What Matters Non-Privileged, 188

a. Ordinary Observation, 188

b. Non-Confidential Source, 189
c. Oivn Acts, 189

d. Reasons For Conduct, 189

e. Business Communications, 190
(i.) Between Spouses, 190

(2.) Spouse as Agent, 190

(3.) Communications Concerning Separate Prop-
erty, 191

(4.) Communications Concerning Joint Trustee-

ship, 191

(5.) Knoivledge of Business of Spouse, 192
f. Statement of Third Person Repeated, 192

g. Criminal Acts, 192

h. Fraudulent Acts, 193
i. Communications in Presence of Third Persons, 193

(i.) Spouse Competent, 193
(A.) That Third Person Dead, Immaterial,

193
(B.) Private Conversation in Connection

With Overt Acts, 193
(C.) Statements of Other Spouse to Third

Persons, 194

(2.) Third Person May Testify, 194
(A.) Concealed Witness, 196
(B.) Private Statement Repeated Under

Duress, 'Third Person Incompetent,

196

(3.) Presence of Child of Spouses, 196

(4.) Third Person Present or Not, Question For
Court, 196
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(A.) Either Spouse Competent as to Pres-
ence, 196

(B.) Presenee Presumed, if Testimony Ad-
mitted, 196

9. Duration. — Continues After Death or Dizvrcc, 196
10. Waiver, 198

A. Privilege May Be Waived, 198
B. Contra, 198

C. No Waiver Unless Permitted by Statute, 198

D. By Whom, 198

a. Joint Action Essential, 198

b. Spouse Making Communication, 199
c. Not by Personal Representative, 199

E. How Shozvn, 199
a. Failure to Object, 199
b. Effect of Such Waiver on Second Trial, 199
c. Making Spouse Witness, 199
d. Spouse as Witness, 199
e. Voluntary Statement, 199
f. No Waiver Unless Communication . Referred to,

200
11. Protection of Privilege, 200

A. Duty of Nisi Prius Court, 200
B. Duty of Commissioner, 200

C. Frame of Question, 200

D. Application of Ride, 200

a. Confidential Character Must Appear, 200

b. All Privileged, or None, 200

c. Testimony Not Admitted, Unless Consent Shown,
200

d. Divorce Suits, 200
(i.) Private Conversations, 200

(2.) Acts of Cruelty, 201

e. Incompetency Appearing on Cross-Examination,
201

f. Strict Inquiry Proper, 202

E. Construction of Rule, 202

F. By What Lazi' Determined, 202

12. Exceptions to Ride, 202

A. Exception Allowed to Prevent Fraud, 202

B. Injury of Wife by Husband, Wife Sole Wittiess, 204

C. When Statement Is Fact in Issue, 204
D. Statement Made to Induce Confession, Non-Privileged,

204
E. Fact of Relation in Issue, 204
F. When Necessary to Fix Grade of Offense, 205
G. Voluntary Confession of Crime, 205
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III. ATTORNEY AND CLIENT, 205

1. General Rule, 205

2. History, 207

3. Founded Upon Public Policy, 208

4. Object of Rule, 208

5. To Whom Belongs, 208

6. Nature of Privilege, 211

A. Confers Right on Client, 211

a. To Exclude Attorney's Testimony, 211

(i.) Matters Communicated by Client, 211

(2.) Matters Communicated by Agent, 211

(3.) Attorney's Statements or Advice to Client,

212

(4.) Matters Communicated Between Attorneys

For Same Client, 212

b. To Refuse to Testify, 212

B. Attorney Not Incompetent as Witness, 213

C. Matter Communicated Not Incompetent, 214
D. Privilege Relates to Communicaiion, 214

E. Test as to Character of Communication, 214

F. Not Affected by Change of Common Lazv Rule, 215

7. Essentials, 21^

A. Attorney, 215

a. Solicitor of Patents, 216

b. Adviser and Conveyancer, 216

c. Person Admitted in Inferior Court, 216

d. When Admission Not Necessary, 216
e. Active Practice Not Necessary, 217
f. Scrivener Acting as Attorney, 217

g. Admission in Country Where Privilege Claimed,

Unnecessary, 21^

h. Person Addressed Must be Knozcn To Be Attor-

ney, 217

i. Attorney's Clerk or Agent, 218

j. Stenographer, 219
k. Interpreter, 219
1. Student, 219

m. Requisites of Communication to Clerk, etc., 219
B. Attorney Must be Consulted Professionally, 219

a. Attorney as Friend, 220

b. Capacity in Which Consulted, How Determined,

220

(i.) Inference From Former Employment, 221

(2.) Prior Eynploymcnt Alone, Not Sufficient,

221
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(3.) Attorneys Belief as to Character, Not Con-

clusive, 221

c. Acts of Attorney as Business Agent, 221

d. Attorney and Client as Co-Vendors, 222

C. Relation of Attorney and Client Must Exist, 222

a. Legatee and Executor's Attorney, 222

b. Attorney and Person Transacting Business With

Client, 227,

c. Attorney and Client's Opponent, 22^

d. Applicant for Loan and Agent of Lender, 22/^

e. Attorney as Money Lender, 224

f. Prosecuting Attorney and Witness, 22\

(i.) Communications Privileged, 224

(2.) Contra, 226

g. County Attorney, 226

h. Municipal Officer to Municipal Attorney, 226

i. Judge of Court, 226

j. Married Woman and Husband's Attorney, 227

k. Attorney of Person Jointly Interested, 227

1. Attorney for Co-Conspirator, 22'j

m. Relation, Question of Fact, 227

(i.) Decision of Trial Court Conclusive, 22S

(2.) Relation Disclaimed by One Claimed To Be
Client, 228

(3.) Relation Denied by Attorney, 228

(4.) Conflict Between Attorney and Client, 228

(5.) Attorney in Doubt, 22S

n. Privileged, if Relation Believed to Exist, 230

o. Relation Wrongly Assumed, 230

D. Communication Must Be Made While Relation Ex-
ists, 230

a. Communication Made Prior to Relation, 231

b. Subsequent, 231

c. Former Employment Not Sufficient, 232

d. That Statement Repetition of Privileged State-

ment, Immaterial, 2t,2

e. Negotiations for Employment, 232

f. Statement to Third Person of Intention to Em-
ploy, 233

E. Communication Must Have Been Made by Reason of

Relation, 233
F. Confidential, 234

a. Whether or Not Confidential— How Shozvn, 235

(i.) Nature of Communication, 235
(A.) Matters To Be Communicated to An-

other, 235
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(B.) Matters To Be Made Public, 236

(C.) Paper-Recording Necessary to Attor-

ney's Protection, 236
(D.) Statenicjits Made in Conferring Au-

thority, 237
(a.) Authority To Authorize Another,

(b.) Authority To Compromise, 22,7

(E.) Matters Necessarily Not Private, 2^)7

(a.) Copy of Public Record, 238
(b.) Copies of Deposition, 238
(c.) Testimony Taken To Enable At-

torney to Advise, 238
(d.) Notes of Evidence, 238
(e.) Notes of Proceedings in Cham-

bers, 238
(f.) Document Identified by Client But

Not Piled, 238
(2.) Inferred From Circumstances of Making,

239
(A.) Communication Made in Public Place,

239
(B.) Attorney Acting For Others Than

Claimant, 239
b. Witness in Doubt, 2}^^

G. Private, 239
a. Communication in Presence of Third Person, 239
b. Statements of Third Person in Presence of Attor-

ney and Client, 240
c. Third Persons Present, Not Privileged, 240

(i.) Clerk, 241

(2.) Client's Agent Present, 241

d. Third Persons Present, Privileged, 241

e. Conversation Between Client and Third Person

A-ot Privileged, 242
f. Communication From Third Person to Attorney

Not Privileged, 242

g. Injunction of Secrecy Not Essential, 242

H. Purpose, Advice, 242

a. General Conversation Not Privileged, 243

b. Attorney Also Trustee, 244

c. Attorney Trustee for Client's Creditors, 244

d. Attorney Agent for Other Party to Transaction,

244
e. Friendly Adznce as to Conduct, 245
f. Attorney as Arbitrator, 245
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g. Statements by Witness, 245
h. Statements as to Matters of Fact, 246
i. Opinion on Abstract Question of Law, 246

j. Service Not Requiring Legal Skill, 246
(i.) Attorney a^ Scrivener, 247
(2.) Attorney as Notary, 249

(A.) That Attorney Acting as Scrivener or

Notary Paid by One Party, Imma-
terial, 249

(B.) Pretending to Act as Notary, When in

Fact Attorney, 249
k. Immediate Advice Not Essential, 250
1. Capacity Inferred From Other Service, 250

I. Communication Must Relate to Employment, 251

a. Collateral Matters, 252
(i.) Statements as to Fee, 253

(2.) Fee-Contract Contained in Statement of

Confidential Matter, 253

(3.) Matter Connected With Employment, 253
b. Courts Liberal in Applying Ride, 254

J. Necessity for Communication, 254
8. Matters That Are Not Essential, 254

A. Agreement of Employment, 254
a. Employment Expected by Attorney, 255
b. Former Employment Not Necessary, 255
c. Communication in Anticipation of Employment,

256
d. Contemplated Action Not Brought, 256
e. Employment Refused, 256
f. Relation Broken, 256

g. Hostile Employment Accepted, 257
h. Attorney's Belief That Employment Was Intended

Not Sufficient, 257
B. Retainer, Non-Essential, 257
C. Fee, Non-Essential, 257
D. Reference to Litigation Not Essential, 258

9. Privilege Not Affected by, 258

A. Client's Knowledge of Rule of Privilege, 258

B. Spontaneous or Responsive, 258

C. By Client or Attorney, Immaterial, 258

D. Client's Relation to Case, Immaterial, 258

E. Attorney's Willingness, Immaterial, 259
F. Attorney Not Admitted to Practice in Locus Fori, 259

G. That Client May Be Witness, Immaterial, 259
H. Matter Communicated Not Material or Important, 260

I. Immaterial That Client Guilty of Crime, 260
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J, Atto-rncy Officer of Municipal Corporation, 261

K. Object of Testimony, 261

10. What Matters Privileged, 261

A. Means of Acquiring, Immaterial, 262

B. Client's Statements of Fact, 263

C. Instructions, 264

D. Letters, 265

a. Not All Letters, 266

b. Letters— Client to Agent, 266

c. Agent to Client, 266

d. Letters Betzceen Attorneys, 267

e. Letters— Attorney to Third Person, 267

f. Anonymous Letter Concerning Testimony, 267

g. Letters Between Client and Non-Professional

Agent, 267

h. Letters Betiveen Parties to Action, To Be Shown
to Attorney, 267

E. Papers, 268

a. Account Book, 268

b. Abstract of Client's Deeds, 269

c. Notes of Testimony, 269

d. Papers Delivered by Third Person, Not Agent of

Client, 269

e. Delivered by Client and Others, 269

f. Must Relate to Employment, 270

g. Good Faith, 270
h. Attorney Not Compellable to Produce Papers,

When, 270
i. When Attorney Must Produce Papers, 271

(i.) Must Produce, if Client Compellable, 271

(2.) Papers Non-Privileged, if Accessible to

Public, 272

(3.) Attorney's Duty to Make Public, 272

(4.) Papers To Be Sent to Third Person, 272

(5.) Forged Papers, 272

(6.) Papers of Adversary, 272

(7.) Must Produce to Partner, 273

(8.) Must Produce for Identification, 273

j. Contents of Papers Privileged, 2"]^

k. Clieyxt Not Compellable To Produce, 274

(i.) Papers Delivered Betiveen Himself and At-

torney, 274
(2.) Papers To Be Submitted to Attorney, 275

(A.) Privileged in Subsequent Action, 276

(B.) That Documents Not Submitted, Im-

material, 276
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(C.) That Document Identified by Client in

Another Case, Immaterial, 276

(3.) Documents Lent by Attorney for Person

Having Common Interest With Client,

276

(4.) Essential to Claim of Privilege for Docu-
ments Intended To Be Used as Evidence,

277
1. Attorney's Possession of Papers No Excuse for

Non-Prodiiciion by Client, 277
m. Attorney's Lien No Excuse for Client or Attor-

ney, 277
n. Paper Not Under Client's Control, 2^^
o. Custody of Paper Lost, 278

p. What Facts Concerning Papers May Be TestiHed

to by Attorney, 278

q. Condition or Appearance of Papers, 279
r. Admissibility of Paper A^ot Dependent Upon Man-

ner of Possessioii, 279
s. Consequence of Refusal to Produce, 279

F. Reasons For Attorney's Conduct, 2/g
G. Attorney's Inferences, 280

H. Client's Belief, 280

I. Privilege Extends to Third Person to Whom Attorney

Referred, 280

J. Not Limited to Litigation, 280

K. Part Privileged, All Privileged, 284

II. What Matters Not Privileged, 284

A. Existence of Relation A' on-Privileged, 284

B. By Whom Attorney Employed, 285

C. Fact That Communicatioji Was Made, 285

D. Time of Making Communication, 285

E. Whether Certain Subject Discussed, 285
F. Ordinary Observation, 285

G. Facts Not Confidential, 2^y
a. Name of Client, 2^y
b. Identity, 287
c. Residence, 2'&y

(i.) When Knowledge of Residence Privileged^

2%7

(2.) Purpose of Inquiring as to Residence, 287
d. Handwriting, 288

e. Location and Character of Estate, 288

H. Sources Other Than Client, 288

I. Acts of Attorney or Client, 290

J. Attorney as Subscribing Witness, 2gi
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K. Attorney Party to Transaction, 292

L. Action Bctzvecn Attorney and Client, 293
M. Communications to Common Attorney, When Non-

Privileged, 294
a. Action Betzveen Clients, 294

r- (i.) Husband and Wife, 295
(2.) Husband and Wife, Interests Adverse, Priv-

ileged, 296
b. Action Betzceen Representatives of Clients, 296

c. Action Betzceen One Client and Attorney, 296

d. Relation to Both Parties Must Clearly Appear, 297

N. Communications to Common Attorney Privileged

Against Persons Other Than Clients, 297

O. Persons Claiming Under Common Grantor, 297
P. Issue, Good Faith and Advice, 298

Q. Testamentary Communications, 298
a. Contra, 299
b. Conflict in Nezv York, 299

. c. Privileged Unless Will Made, 301

d. Privileged Against Adverse Claimants, 301

e. Lost Will, 301

f. Revoked Will as Memorandum, 301

g. Attorney' Siibscribiiig Witness to Will, 302

(i.) Waiver, 302

(2.) Injunction of Secrecy Ineffectual, 302

R. Communications as to Crime, 303
a. Criminal Intent Must Appear, 304
b. Act Must Be Malum In Se, 304
c. Mere Charge of Criminal Intent InsufUcient, 304
d. Court To Find Intent, 305
e. Limitation of Rule, 305
f. Communication Must Relate to Crime Intended,

305
g. Attorney Without Fault, Immaterial, 306

S. Communications as to Fraud, 306

a. Non-Priznleged, 306
(i.) Acts, 307

(2.) Fraudulent Character Must Appear, 307

(3.) Limit of Rule, 308

(.4.) Attorney May Claim Privilege if Not
Charged With Participation, 308

b. Privileged, 308
T. Illegal Act, 309
U. Wrongful Act, 309
V. Communication of Knozvledge by Person in Contempt

of Court, 309
W. Matters Concerning Which Attorney May Testify,

309
12. Limit of Privilege, 314
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13. To Whom Privilege Extends, 314
14. Duration of Privilege, 314

A. Survives Action, 315
B. Survives Relation, 315
C. Attorney Afterivards Executor, 315
D. Attorney Devisee of Client, Immaterial, 316

15. Waiver, 316
A. By Whom Waived, 316

a. Client, 316
b. Personal Representative, 317
c. //^i>, 317
d. Assignee, Not, 317
e. Successor of Client in Representative Capacity, 317

f. Several Clients, 317
B. Express or Implied, 318

a. Express, 318
b. Implied, 319

(i.) Nature of Communication, 319
(A.) Letter To Be Communicated, 319
(B.) J'erbal Statement To Be Communi-

cated, 319
(C.) Gra»/ of Authority, 319

(2.) Circumstances of Making, 319
(A.) Attorney Subscribing Witness, 319
(B.) Employing Common Attorney, 320

(3.) Client's Conduct, 320
(A.) Client's Disclosure of Privileged Mat-

ter, 320
(B.) Offering Testimony in Support of

Pleading, 320
(a.) Waiver as to Part, Not Total, 321

(b.) Referring in Pleading to Docu-
ments, Tf2l

(c.) Partial Disclosure of Documents
by Attorney, 321

(d.) Solicitor's Affidavit to Documents,
321

(e.) Proceedings For Discovery, 321

(f.) Producing Portions of Documents
Demanded by Adversary, 321

(C.) Failure to Obfeet, 321

(D.) Turning S'tatc's Evidence, 322
(E.) Client Testifying Concerning Comniu-

cation, 2>22

(F.) Client Testifying, 323
(a.) Waiver Implied From Client's Tes-

tifying. 324
(b.) No Waiver From Testifying, 324
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(c.) No Waiver Unless Communication
Referred to, 324

(d.) Not Implied From Ansivering on
Cross-Examination, 325

(e.) Testifying on Cross-Examination

Without Objection, 325
(f.) Testifying as to Advice, 325

(G.) Charging Attorney With Wrongful
Conduct, 325

(H.) Making Attorney Witness, 325
(a.) No Waiver Unless Questioned as

to Communication, 325
(b.) Introducing Letters From Attor-

ney, 325
(c.) Subpoena Duces Tecum to Attor-

ney, 326
(d.) Causing Attorney to Anszver In-

terrogatories, 326
(I.) Client Testifying After Objection

Overrided, 326
C. Waiver Must Appear— Court Cannot Waive, 12^
D. Must Be Unequivocal, 327
E. Effect of Waiver, ^2y

a. Attorney's Testimony Competent For Any Pur-
pose, 328

b. Effect in Subsequent Trial of Same Action, 328

c. No Presumption Against Client For Insisting Up-
on Privilege, 328

16. Protection of Privilege, 328
A. Who May Claim, 328

a. Client, 328
b. Personal Representative, 328
c. Antagonist Cannot Claim, 328

B. Ho-cV Claimed, 328
a. Objection, 328
b. Motion to Strike Out, 329
c. Demurrer to Interrogatories, 329

C. Protection by Court, 329
a. JVithdrazval of Witness, 330
b. Duty of Court, 330
c. Client's Right to Notice, 330

D. Privilege, Hoi<< Determined, 330
a. Preliminary Inquiry, By IVhom, 331
b. Permitting Attorney to Determine Question, 331

c. Excluded if Attorney Make Oath to Privdegcd

Character, 331
d. Client's Affidavit as to Documents, 2>2)~

e. Attorney's Statement as to Document, t>;},2

f. Admitted if Relation Denied by Attorney, 332
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g. Denied by One Claimed To Be Client, 332
h. Court Not Bound by Attorney's Testimony, 332
i. Burden of Proof, 332

(i.) Facts Showing Incompetency Must Be
Shoivn, 333

(A.) What Facts, 2,2,2)

(B.) Knozvledge Not Obtained Otherwise,

333
(2.) Hozv Shozvn, 334
(3.) AfHdaz'it of Client, 334
(4.) Testimony of Witnesses, 334
(5.) Presumption, 334

(A.) Presumption Not Conclusive, 335
(a.) Rebutted by Ezndencc, 335
(b.) By Rules and Maxims, 335

E. By What Law Determined, 335
a. United States Courts, 335
b. Commission From Foreign Tribunal, 336

F. Construction of Statutes, 336
a. Liberally Construed, 336
b. Strictly Construed, 337

G. Other Protection, 337
a. Injunction, 337
b. Striking Attorney's Name From Roll, 237
c. Action For Damages, 338

17. Duty of Attorney Tozvard Confidential Communications, 338
A. Duty to Keep Client's Secrets, 338
B. Duty to Divulge Criminal ComnuDiications, 338
C. Violation of Confidence Not Presumed, 338
D. Cannot Conceal Confidential Communications From

Client's Representative, 339
E. To Charge Attorney With Violating Confidence, Libel-

ous, 339

IV. COMMUNICATIONS TO CLERGYMEN, 339

1. Not Privileged at Common Lazv, 339
2. General Ride, 340
3. Essentials, 340

A. Clergyman. — Communication to Fellozv Church Mem-
ber Not Privileged, 340

B. Must Be Acting in Professional Capacity, 340
C. Confession, 341
D. In Course of Discipline, 342
E. Confidential, 342
F. Certain Essentials Lacking, 342

4. Clergyman's Statements Privileged, 343

V. AFFAIRS OF GOVERNMENT, 343

I. President, 343
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2. Governor of State, 343
A. Not Compellable to Produce Papers, 343
B. Reasons, 344
C. Action, 344
D. Time of Signing Bill, 344
E. Governor's Subordinates Entitled to Privilege, 344

3. Governor of Colony, 344
4. Lord Lieutenant, 344
5. Departments of Government, 344

A. 5"?a^(? Department, 344
B. [Far Department, 344

a. Secretary of War, 344
b. Commander-in-Chief

, 344
c. F/an 0/' Fortress, 345

C. Admiralty, 345
D. Treasury, 345

a. National Bank Examiner, 345
b. Appraiser of Imported Goods, 345

E. Postal Matters— Letter Carrier, 345
F. Interior Department, 346

a. Collector of Internal Revenue, 346
b. Other Revenue Officers, 346
c. Patent Office, 346

G. Officers of Government and Agencies of Government,

346
H. Legal Department, 346

a. Prosecuting Officers— United States Attorney-

General, 346
b. Prosecuting Attorney, 7,47

(i.) Contra, 347
(2.) Prosecuting Attorney as to Grand Jury

Proceedings, 347
(3.) Statement of Witness, 347

c. Arresting Officer, 347
d. Information Coiicerning Informer, 348
e. Complaining Witness in Prosecution, 348

I. O/Zz^r Fn&//c Matters, 348
a. Bankruptcy Commissioner and Insolvent, 348
b. Board of Trade, 348
c. Ship's Papers, 348
d. Herald's OfUce, 349
e. Records of Foreign Consulate, 349
f. Municipal Corporation, 349
g. Town Clerk, as to Inventories of Taxable Prop-

erty, 349
6. Character of Communication — Hoiv Shown, 349

VI. JUDICIAL MATTERS, 350

I. Judge, 350
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A. Matters Taking Place at Trml, 350
B. Case and Opinion for Judge, 350
C. Before Grand Jury as to Statements of Witness at

Trial, 351
D. Papers Upon Which Warrant Issued, 351

E. Grounds of Decision, 351
F. Records of Court, 351

2. Arbitrator, 352
A. What May Show, 352

a. Course of Proceedings, 352
b. Mistake in Award, 352
c. Competent to Sustain Award, 353
d. But Not to Impeach it, 353

(i.) May Impeach in Case of Fraud, 353
(2.) Arbitrator Not Joining in Azvard, 353
(3.) Cannot Shozu Dissent in Opinion, 353
(4.) Misconduct of Self, 353
(5.) Misconduct of Associates, 353

B. To Whom Privilege Belongs, 353

VII. COMMUNICATION IN VIEW OF LITIGATION, 354
1. Bctzveen Partners, 354
2. Between Principal and Agent, 354

A. Limited to Pending Litigation, 355
B. Threat Not Sufficient, 355

3. Party to Action and Party to Transaction, 355
4. Writing Signed by Opponent, 355
5. Minutes of Corporation, 355
6. Admissibility in Court's Discretion, 356
7. Regular Reports in Course of Employment, 356

VIII. COMMUNICATION IN REGARD TO COMPROMISE, 356
1, Proposed, 356
2. Accomplished, 356

IX. EXPERT IN PATENT CASE, 356
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1. Ordinary Business Communications, 357
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I. PHYSICIAN AND PATIENT.

1. General Rule. — A physician^ may not, without the consent of

his patient, give in evidence any information acquired from or in

regard to his patient in the course of professional employment,
which was confidential and necessary to enable him to perform his

duty ;^ and a patient cannot be compelled to testify concerning the

advise or treatment of his physician.-"^

1. The word " physician," as used
in this article, includes surgeon.

Statutes creating the privilege use
the words " physician or surgeon."

2. Physicians may not testify as

to knowledge acquired from patient

in the course of professional em-
ployment.

California. — Keast v. Santa Ysabel
G. AI. Co., 136 Cal. 256, 68 Pac. 771.

Colorado. — Colorado Fuel & Iron

Co. V. Cummings, 8 Colo. App. 541,

46 Pac. 875.

Illinois. — Reeves v. Herr, 59 111. 81.

Indiana. — Masonic M. B. Assn. v.

Beck, yy Ind. 203, 40 Am. Rep. 295;
Excelsior Mut. Aid Assn. v. Riddle,

91 Ind. 84; Penn. Mut. L. Ins. Co. v.

Wiler, 100 Ind. 92, 50 Am. Rep. 769;
Heuston v. Simpson, 115 Ind. 62, 17

N. E. 261, 7 Am. St. Rep. 409; Wil-
liams V. Johnson, 112 Ind. 273, 13 N.
E. 872; Morris v. Morris, 119 Ind.

341, 21 N. E. 918; Springer v. Byram,
137 Ind. 15, 36 N. E. 361, 45 Am.
St. Rep. 159; Harris v. Rupel, 14
Ind. 209; Gurlcy v. Park, 135 Ind.

440, 35 N. E. 279.

lozca. — Raymond v. Burlington,

C. R. & N. R. Co., 65 Iowa 152; 21

N. W. 495 ; Prader v. Accident Assn.

95 Iowa 149, 63 N. W. 601 ; Finne-

gan V. Sioux City, 112 Iowa 232, 83
N. W. 907; Battis V. Chicago, R. I.

& P. R. Co., 124 Iowa 623, 100 N.

W. 543.

Michigan. — Briggs v. Briggs, 20
Mich. 34; Cooley v. Foltz, 85 Mich.

47, 48 N. W. 176; Jones v. Life As-
sur. Co., 120 Mich. 211, 220, 79 N. W.
204; Storrs V. Scougale, 48 Mich.

387, 12 N. W. 502 ; Perry v. John
Hancock Mut. L. Ins. Co., 106 N. \V.

860; Krapp v. Metropolitan L. Ins.

Co., 106 N. W. 1 107.

Missouri. — Harriman v. Stowe, 57
Mo. 93 ; Groll i'. Tower, 85 Mo. 249,

55 Am. Rep. 358; s. c. to same effect

in 12 Mo. App. 585 ; Linz v. Massa-
chusetts Mut. L. Ins. Co., 8 Mo. App.
363; Norton v. City of Moberly, 18

Mo. App. 457 ; Kling v. City of Kan-
sas, 27 Mo. App. 231, 241 ; Webb r.

Metropolitan St. R. Co., 89 Mo. App.
604; Haworth v. Kansas C. So. R.

Co., 94 Mo. App. 215, 68 S. W. III.

Nezc York. — Edington zr. Mutual
L. Ins. Co., 67 N. Y. 185, 194, revers-
ing s. c. 5 Hun I ; Dilleber v. Home
L. Ins. Co., 69 N. Y. 256, 25 Am.
Rep. 182; Matter of Coleman, iii

N. Y. 220, 19 N. E. 71 ; Nelson v.

Oneida, 156 N. Y. 219, 50 N. E. 802,

66 Am. St. Rep. 556; Hanford v.

Hanford, 3 Edw. Ch. 468; Hunn v.

Hunn, I Thomp. & C. 499; Redmond
V. Industrial Ben. Assn., 28 N. Y.
Supp. 1075 ; McGillicuddy v. Farm-
ers' L. & T. Co., 55 N. Y. Supp. 242

;

In re Myer's Will, 184 N. Y. 54, 76
N. E. 920.

Rhode Island. — Not privileged in

Rhode Island. Banigan v. Banigan,
26 R. I. 454^ 59 Atl. 313.

Texas. — Such communications are
not privileged in Texas. See Stea-
gald V. State, 22 Tex. Crim. 464, 3
S. W. 771.

Wisconsin. — Boyle :•. N. W. M.
R. A., 95 Wis. 312, 70 N. W. 351;
Kcnyon v. City of Mondovi, 98 Wis.

50, 72 N. W. 314; Shafer v. City of

Eau Claire, 105 Wis. 239, 81 N. W.
409 ; Green v. Town of Nebagamain,
113 Wis. 508, 89 N. W. 520.

A case in which communications
to a physician were held privileged,

although not confidential, as that
term is used in this article, and not
made for the purpose of receiving
medical advice or treatment is found
in Doran v. Cedar R. & M. C. R.
Co., 117 Iowa 442, 90 N. W. 815.
See statement and quotation under
I, 5. E, d, post.

3. See I, 5, A, b, post.
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2. Not Privileged at Common Law. — Communications to physi-

cians were not privileged at common law.*

Statutes. — Statutes making such communications privileged have

been enacted in almost all of the United States. Federal courts

apply the statute of the state in which the trial court sits.^

3. Founded Upon Public Policy. — It has been held that the rule

declaring incompetent the testimony of ph)'sicians as to knowledge

acquired from patients while engaged in professional employment is

founded upon public policy." But the contrary has been held."

4. Object of Rule. — Protection of Patient. — The object of the

rule is the protection of the patient.^

4. £ n gla n d. — Wheeler v. Le
Marchant, i? Ch. Div. 675, 50 L. J.

Ch. 793, 44 L. T. 632; Rex v. Gib-

bons, I Car. & P. 97, 1 1 E. C. L. 327

;

Broad v. Pitt, 3 Car. & P. 518, 14

E. C. L. 423; Doe, d. Peter v. Wat-
kins, 6 L. J. N. S. C. P. 107; Rus-
sell V. Jackson. 9 Hare 387, 68 Eng.
Reprint 558.

Indiana. — Springer v. Byram, 137

Ind. 15, 36 N. E. 361, 45. Am. St.

Rep. 159, 163, 23 L. R. A. 244.

Iowa. — Prader v. Accident Assn.

95 Iowa 149, 63 N. W. 601 ; Winters
V. Winters, 102 Iowa 53, 71 N. W.
184, 63 Am. St. Rep. 428.

Michigan. — Campau v. North, 39
^Nlich. 606, i:i Am. Rep. 433.

Montana. — Territory v. Corbett, 3

Mont. 50.

Nezi' York. — Edington v. Aetna L.

Ins. Co., 77 N. Y. 564, Pierson v.

People, 79 N. Y. 424, 35 Am. Rep.

524; Buffalo, L. T & S. Co. v.

Knight T. & M. M. A. Assn., 126

N. Y. 450, 27 N. E. 942, 22 Am. St.

Rep. 839; Allen v. Public Admr., i

Bradf. 221 ; People v. Stout, 3 Park.

Crini. 670; Deutschmann v. Third
Ave. R. Co., 84 N. Y. Supp. 887, 893.

North Carolina. — Fuller v. Knights
of Pythias, 129 N. C. 318, 40 S. E. 65.

Rhode Island. — Banigan v. Bani-

gan, 26 R. I. 454, 59 Atl. 313.

Utah. ^Mnnz v. Salt Lake City

R. Co., 25 Utah 220, 70 Pac. 852.

IVisconsin. — Boyle v. Northwest-
ern Mut. R. Assn. 95 Wis. 312, 320,

70 N. W. 351-
5. Connecticut Life Ins. Co. f.

Union Trust Co., 112 U. S. 250, ap-

plying New York Statute. Statute

of Missouri applied in Adreveno v.

Mutual R. F. L. Assn., 34 Fed. 870;
statute of New York applied in
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Pennsylvania R. Co. t'. Durkee. 147
Fed. 99, and in Metropolitan St. R.

Co. V. Jacobi, 112 Fed. 924, 50 C. C.

A. 619 ; Mutual Ben. Life Ins. Co.

c'. Robins, 58 Fed. 723, 731, 19 U. S.

App. 266. 22 L. R. A. 331, applying
Iowa statute.

6. Westover 1'. Aetna L- Ins. Co.,

99 N. Y. 56, I N. E. 104, 52 Am.
Rep. I ; Davis 7'. Supreme Lodge, K.
of H., 165 N. Y. 159, 58 N. E. 891

;

Butler V. Manhattan R. Co., 30 Abb.
N. C. 78, 23 N. Y. St. 163; In re

Will of Bruendl, 102 Wis. 45, 78 N.
W. 169; In re Myer's Will, 184 N.
Y. 54, 76 N. E. 920.

7. Adreveno v. INIutual R. F. L.

Assn., 34 Fed. 870 ; Grand Rapids I.

R. Co. V. Martin, 41 'M'xch. 667. 3
N. W. 173..

As to public policy, and question
of waiver contained in application

for life insurance as being contrary
to public policy, see Dougherty v.

Metropolitan L. Ins. Co., 33 N. Y.
Supp. 873.

8. Indiana. — Hauk v. State, 148
Ind. 238, 260, 46 N. E. 127, 47 N. E.

465-
.

Michigan. — Grand Rapids & I. R.
Co. V. Martin, 41 Mich. 667, 3 N.
W. 173 ; Scripps v. Foster, 41 Mich.

742, 3 N. W. 216.

Missouri. — Groll v. Tower, 85 Mo.
249, 55 Am. Rep. 358 ; Carrington v.

St. Louis, 89 IMo. 208, I S. W. 240,

58 Am. St. Rep. 108.

Nezi' For/c. — Buffalo L. F. & Co.

V. Knights T Assn., 126 N. Y. 450,

27 N. E. 942, 22 Am. St. Rep. 839,

People t'. Stout, 3 Park. Crim. 670.

IVisconsin. — Boyle zf. Northwest-
ern Mut. R. Assn., 95 Wis. 312. 322.

70 N. W. 351. In re Will of Bruendl,

102 Wis. 45, 78 N. W. 169.
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5. Nature of Privilege. — The rule confers a right upon the

patient."

To Whom Belongs. —'The privilege belongs to the patient/" or to

his personal representative.^^

In Grand Rapids & I. R. Co. z'.

Martin, 41 Mich. 667, 3 N. W. 173,

the court says: "The objection that

a phj'sician cannot reveal with his

patient's consent what he has learned
during his treatment, is one which
if valid would render it impossible

in either civil or criminal cases to

use the only testimony which would
show the nature and extent of dis-

ease. The statute is one passed for

the sole purpose of enabling persons
to secure medical aid without be-

trayal of confidence. It is only a
question of privilege, and such com-
munications are on the same footing

with any other privileged communi-
cations which the public has no con-

cern in suppressing when there is no
desire for suppression on the part of

the persons concerned."

In an action to recover value of

physician's services, the Supreme
Court of New York says :

" The
statute was not passed for the pecun-
iary benefit of the medical fraternity,

but to silence its voice, and in this

manner protect those seeking med-
ical assistance, by excluding all in-

quiry which may offend the sensi-

tiveness of the living, or reflect in

the slightest on the memory of the

dead. It was to throw the mantle
of charity over the sick and unfortu-

nate, and at the same time elevate

the medical practitioner to the high
plane with the clergy and good Sa-
maritan, leaving him to protect his

fees according to professional ethics,

•SO long as he does not infringe the

humanitarian sentiment embraced in

the statutory prohibition. It is a
beneficent statue, clearly indicating

the policy of the state. It should not
be impaired, but preserved in its in-

tegrity, according to its manifest
spirit and purpose." McGillicuddy v.

Farmers' L. & T. Co., 55 N. Y.
Supp. 242.

" The object of the statute is

plainly this, that persons may feel

sure that whatever they disclose to

a physician, in his professional capac-
ity, in regard to their bodily condi-

tion, whether it be by word or by
allowing a physical examination, shall

be held sacred." Grattan ?-. Metro-
politan L. Ins. Co., 24 Hun (N.

^^ 43.
9. The privilege is a legal right.

McConneil t'. Osage, 80 Iowa 293,

303, 45 N. W. 550, 8 L. R. A. 778.
It is a personal privilege. Briesen-

meister v. Knights of Pythias, 81

Mich. 525. 45 N. W. 977; Allen z'.

Public Admr.. i Bradf. (N. Y.) 221.

10. Indiana. — Penn. Mut. L. Ins.

Co. z'. Wiler, 100 Ind. 92, 50 Am.
Rep. 769; Springer v. Byram, 137
Ind. 15, 36 N. E. 361, 45 Am. St.

Rep. 159, 23 L. R. A. 244; Hauk v.

State, 148 Ind. 238, 260, 46 N. E.

127, 47 N. E. 465-

Michigan. — Eraser z'. Jennison, 42
Mich. 206, 3 N. W. 882; Storrs v.

Scougale, 48 Mich. 387, 395, 12 N.
W. 502; Lincoln r. City of Detroit,
loi Mich. 245, 59 N. W. 617.

Nezi' York. — Johnson z\ Johnson,
14 Wend. 637.

J^Visanisin. — Boyle v. Northwest-
ern Mut. L. Assn., 95 Wis. 312, 70
N. W. 351 ; Kenyon v. City of Mon-
dovi. 98 Wis. 50, 7:^ N. W. 314.

11. Heuston v. Simpson, 115 Ind.

62, 17 N. E. 261, 7 Am. St. Rep. 409.
" The right to exclude the testi-

mony prohibited survives to the rep-
resentatives ... of a deceased
person." Staunton z'. Parker, 19 Hun
(N. Y.) 55. This case involved a

will contest, in which the issue was
the testator's sanity. Pending pro-
bate of will, it was held that the

heirs at law represented testator so
far as related to privilege.

It was held that, pending proceed-
ings for probate, and while executor's
status was undetermined, the heirs-

at-law represented decedent so far

as related to the exercise of this

privilege.

For cases in which physician was
allowed to raise question of privilege,

sec Mott z'. Consumers' Ice Co., 52
How. Pr. (N. Y.) 148, s. c. on ap-

peal, lb. 244 ; Lowenthal v. Leonard,

46 N. Y. Supp. 818.

Vol. X



100 PRIVILEGED COMMUNICATIONS.

Prohibition Relates to Physician Alone. — The prohibition of the
law operates upon the physician alone. It is his mouth that is closed. ^^

A. Right of Patient. — a. To Exclude Physician's Testimony.
The rule confers upon the patient a right to exclude his physician's
testimony. Consequently a physician shall not testify as to any
knowledge acquired f^om his patient in the course of professional
employment and necessary to enable him to perform his duties.^^

12. Buffalo L. T. & S. D. Co. v.

Knights T. & M. M. A. Assn., 126
N. Y. 450, 27 N. E. 942, 22 Am. St.

Rep. 839; Deutschmann v. Third
Ave. R. Co., 84 N. Y. Supp. 887.

13. United States. — Adreveno v.

Mutual R. F. Assn., 34 Fed. 870.
Indiana.— Penn. Mut. L. Ins. Co.

V. Wiler, 100 Ind. 92, 50 Am. Rep.
769; Heuston v. Simpson, 115 Ind.

62, 17 N. E. 261, 7 Am. St. Rep. 409.
Iowa. — Raymond v. BurHngton

C. R. & N. Co. (Iowa), 17 N. W.
923, same ruling on rehearing, 65
Iowa 152, 21 N. W. 495; Keist v.

Chicago, G. W. R. Co., no Iowa 32,

81 N. W. 181.

Michigan.— Grand Rapids & I. R.
Co. V. Martin, 41 Mich. 667, 3 N.
W. 173.

New York. — Grattan v. Metropol-
itan L. Ins. Co., 80 N. Y. 281, 298, 36
Am. Rep. 617; Davis v. Supreme
Lodge K. of H., 165 N. Y. 159, 58
N. E- 891 ; Matter of Hoyt, 20 Abb.
N. C. 162 ; Buffalo L. T. & S. O. Co.
V. Knights Templar & M. AI. A.
Assn., 126 N. Y. 450, 27 N. E. 942,
22 Am. St. Rep. 839; Edington v.

Aetna L. Ins. Co., .77 N. Y. 564;
Westover v. Aetna h. Ins. Co., 99
N. Y. 56, I N. E. 104, 52 Am. Rep.
I ; Cahen v. Continental L. Ins. Co.,

69 N. Y. 300; Renihan v. Dennin,
103 N. Y. 573, 9 N. E. 320, 57 Am.
Rep. 770; Redmond v. Industrial B.
Assn., 28 N. Y. Supp. 1075; s. c.

affirmed 150 N. Y. 167, 44 N. E. 769.
The rule gives the patient the

" privilege of suppressing informa-
tion " acquired confidentially by a
physician. Referring to statute making
a physician incompetent to testify to
professional communications, the su-

preme court of Missouri says

:

" This statute, as frequently con-
strued by this court, merely gives the
patient the privilege of suppressing
information thus acquired and was
not intended to operate in its abso-
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lute suppression." Davenport v. Han-
nibal, 108 Mo. 471, 18 S. W. 1 122.

" A rule is prescribed which he is

not to be ' allowed ' to violate ; a
privilege is guarded which does not
belong to him but to his patient, and
which continues indefinitely, and can
be waived by no one but the patient

himself." Storrs v. Scougale, 48
.Mich. 387, 12 N. W. 502. The stat-

ute applied in this case (Comp. Laws
of Alichigan, §5943) provided that
" no person duly authorized to prac-

tice physic and surgery shall be al-

lowed to disclose any information

which he may have acquired in at-

tending any patient, in his profes-

sional character, and which informa-
tion was necessary to enable hun to

prescribe for such patient as a phy-
sician, or do any act for him as a
surgeon."

Statute providing that physician

cannot be " compelled " to testify, etc.,

construed to provide that he shall not

be allowed so to do. Boyle v. North-
western M. R. Assn., 95 Wis. 312, 70
N. W. 351 ; Green v. Town of Nebag-
amain, 113 Wis. 508, 89 N. W. 520.

jMasonic Assn. v. Beck, 77 Ind. 203,

40 Am. Rep. 295, was decided under
a statute which provided that physi-

cians were not competent witnesses
" as to matters confided to them in

the course of their profession; * *

* unless with the consent of party
making such confidential communica-
tions." The action was upon a policy

of life insurance. The depositions
of certain physicians were excluded.
Their testimony in the main con-
cerned the ailments of the patient
when under their treatment, and
tended to sustain the allegations of
the answer that patient had certain
diseases, and perhaps died from their

effect. After quoting the statute, the
Court says :

" The question to be de-
cided, therefore, is, whether the phy-
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b. To Refuse His Ozoi Testimony. — The rule also gives the pa-

sician, who, in the course of the

treatment of his patient has obtained

a knowledge of his aihnents, is com-
petent to testify in relation thereto,

in a civil action, without consent of

the patient or of the party represent-

ing the patient-" It was contended
that before the testimony could be
excluded it must affirmatively appear
that the information was confided to

him which he is called on to disclose.

Also that the physician might be re-

quired to testify as to what he had
learned by observation or by an ex-

amination of the patient, and, indeed,

as to what the patient told him, un-

less learned or told under an injunc-

tion of secrecy, express or implied,

as in case of secret or private dis-
' eases. On this question the Court
says :

" We think the statute ought
to have, and was designed to have, a

much broader scope. The relation of

physician and patient, no matter what
the supposed ailments, should be pro-

tected as strictly confidential, sub-

ject only to the right of the patient

to waive the restriction; or if the

patient shall have died, then subject

to the choice of the party who may
be said to stand in the place of the

deceased and whose interests may be
affected by the proposed disclosure."

In Gartside v. Connecticut RI. L.

Ins. Co., 76 Mo. 446, 43 Am. Rep.

765, the statute provided that the fol-

lowing persons were incompetent

:

" A physician or surgeon, concerning

any information which he may have

acquired from any patient while at-

tending him in a professional char-

acter, and which information was
necessary to enable him to prescribe

for such patient as a physician, or do
any act for him as a surgeon."

Under this statute the court held that

any information acquired by the phy-

sician from his patient in the course

of professional employment, whether
from statements of the patient or

from observation, is privileged. Stat-

utes of New York and Michigan
were cited which provided that no
person authorized to practice physic

and surgerj' should be allowed to
" disclose any information which he
may have acquired in attending any

patient in a professional character,"

etc. It was contended that, as the

Missouri statute added the words
" from the patient " it was intended
to limit the privilege to statements
made by the patient to the physician.

But it was held that information ac-

quired by observation or inspection

was acquired from the patient, as well

as that obtained from oral statements.

The court said :

" The construction

contended for by defendant's counsel,

that by the statute a physician is for-

bidden to disclose only such informa-
tion as may have been communicated
to him orally by his patient, would,
in our opinion, nullify the law. To
hold that, while under the statute a
physician would be forbidden from
disclosing a statement made to him
by his patient that he was suffering

from S3'philis ; and to allow him to

state as the result of his observation
and examination of the patient that

he was diseased with syphilis, would
be to make the statute inconsistent

with itself. It is doubtless true that

a physician learns more of tlie condi-

tion of a patient from his own diag-

nosis of the case than from what is

communicated by the words of the

patient; and to say that while the

mouth of a physician is sealed as to

the information acquired orally from
his patient, it is opened wide as to

information acquired from a source

upon which he must rely, viz. : his

own diagnosis of the case, would be

to restrict the operation of the stat-

ute to narrower limits than v.'as ever

intended by the legislature and vir-

tually to overthrow it. It follows

from what has been said that the Cir-

cuit Court erred in permitting Drs.

Gregory and Bauduy, two physicians,

to give in evidence the information

acquired by them while attending

Gartside, their patient, professionally,

although such information was ac-

quired not from what the patient said

but from observ.ation and examina-

tion. The same error was committed

in reference to the admission of the

evidence of Dr. Hodgcn, except as to

information acquired by him from
observing Gartside on the street an-
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tient the right to refuse to give his own testimony concerning mat-

ters confidentially communicated to his physician.^*

B. Physician Cannot Refuse; to Testify. — As the rule sim-

ply confers a right upon the patient, it does not give the physician

a right to refuse to give his testimony as to matters communicated

between himself and patient.
^^

C. Physician Not Incompetent as Witness. — Nor does it

make a physician incomj^etent as a witness for or against his

patient.
^°

May Testify as Expert.— The fact of attendance does not disqualify

attending physician as an expert ; and, in response to questions pre-

senting a hypothetical case, he may state his opinion as to his pa-

tient's condition, although knowledge acquired while attending pa-

tient may influence his answers.^'

terior to his employment as a physi-

cian."
14. Burgess v. Sims Drug Co., 114

Iowa 275, 86 N. W. 307, 89 Am. St.

Rep. 359. 54 L. R. A. 364-

In Citizens' St. R. Co. v. Shepherd.

30 Ind. App. 193, 65 N. K. 765. the

court says :
" While in the case at bar

appellant sought only to prove the

statements of the injured part}', yet,

if the patient may be compelled to

testify to the facts disclosed to his

phj'sician, the protection intended by
the statute would be removed."

In Aspy V. Botkins, 160 Ind. 170. 66

N. E. 462, it is held that patient can-

not be compelled to state whether or

not a physician had taken an X-ray
photograph of a part of her body.

15. Penn. Mut. L,. Ins. Co. v.

Wiler. 100 Ind. 92, 50 Am. Rep.

769 ; Zimmer v. Third Ave. R. Co., 55
N. Y. Supp. 308; Valensin z'. Valen-
sin, 72 Cal. 106, 14 Pac. 397. Contra.
Johnson z;. Johnson, 4 Paige Ch. (N.
Y.) 460, 468.

16. Winters v. Winters, 102 Iowa
53, 71 N. W. 184. 63 Am. St. Rep.

428; Fraser v. Jennison. 42 Mich.

206, 3 N. W. 882; Squires v. Chilli-

cothe, 89 Mo. 226, I S- W. 22, ; Block
V. Milwaukee, St. L. & C. R. Co., 89
Wis. 371, 61 N. W. iioi, 46 Am.
St. Rep. 849, 27 L. R. A. 365 ; Schlos-
ser V. Schlosser, 29 Ind. 488.

In Groll V. Tower, 85 Mo. 249, 55
Am. Rep. 358. the Supreme Court of
Missouri refers to Harriman v.

Stowe. 57 Mo. 93, stating that that

case holds a physician to be incompe-
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tent as a witness, and disapproves the

decision. It was held in an early

case in New York that a physician
was absolutely privileged from giv-

ing in evidence any knowledge ac-

quired from his patient. See John-
son V. Johnson, 4 Paige Ch. (N. Y.)
460. 468. That case was reversed in

14 Wend. (N. Y.) 614, and the New
York courts now hold a physician to

be a competent witness. See Hoyt v.

Hoyt. 112 N. Y. 493, 20 N. E. 402.

17. In Meyer v. Standard L. & A.
Ins. Co., 40 N. Y. Supp. 419, the court
says: "That fact (attendance) did
not render such an answer incompe-
tent, but merel}' affected its weight."
The court further says

:

" If a physician, who has profes-
sionally attended upon and pre-

scribed for a person, and has also

observed such patient while not thus
in attendance, can give an opinion
as to his condition, based upon facts

he observed while not acting profes-

sionally, and excluding from his

mind what he observed while in at-

tendance, we can see no reason to

doubt that he may also give an opin-

ion upon a hypothetical state of facts

stated in a question which exclude-i

all knowledge of -the condition of

the patient which he derived while m
professional attendance. The only
objection that can be urged to a doc-
tor, who has been in medical at-

tendance upon a person, giving an
opinion in answer to a hj-pothetical

question as to the condition of nis

patient, is that the knowledge he de-

rived while in attendance might af-
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D. Matter Communicated Not Incompetent. — The rule does

not make matter communicated to, or knowledge acquired by, a

physician incompetent/'*

E. Right Not Dependent Upon. — a. Form In Which Testi-

mony Is Presented. — Patient has the right to exclude his physi-

cian's testimony, in whatever form presented, whether orally in

court, or by deposition, affidavit, certificate of death, proof of death

of insured person, or otherwise.^®

feet his answer. But the same ob-

jection exists to the physician's giv-

ing an opinion foimded upon obser-

vation of his patient while not in ac-

tual professional attendance. See
also Edington v. Insurance Co., 77
N. Y. 564; Herrington v. Winn, 60

Hun, 238, 14 N. Y. Supp. 612; In re

Loewenstine's Will, 2 Misc. Rep. 323,

21 N. Y. Supp. 931." Meyer v. Stan-

dard L. & Ace. Ins. Co., 40 N. Y.

Supp. 419. To same general eflfect,

see Crago v. Cedar Rapids, 123 Iowa

48, 98 N. W. 354.

18. Allen v. Public Admr., i

Bradf. (N. Y.) 221; Deutschmann v.

Third Ave. R. Co.. 84 N. Y. Supp.

887; Davenport v. Hannibal, 108 Mo.

471, 18 S. W. 1 122; Penn. v. Mut. L.

Ins. Co. V. Wiler, 100 Ind. 92, loi,

50 Am. Rep. 769. See " Waiver,"

infra.

In May v. Northern Pac. R. Co.,

32 Mont. 522, 81 Pac. 328, 70 L. R.

A. Ill, the court says: "It is not the

inherent incompetency of the evidence

that precludes it being given, but it

is the fact that the evidence comes
from a person who occupies a cer-

tain relation of confidence to the pa-

tient, by virtue of which the statute

saj's he shall not disclose his infor-

mation without the consent of the

person from whom he gained it."

" It (statute in question) does not ex-

clude the evidence by reason of its

inherent character, but only when
given by the persons within its pur-

view." Mcllor V- Missouri Pac. R.

Co., 105 Mo. 455, 16 S. W. 849. 10

L. R. A. 36.

19. As to oral testimony or dep-

ositions, see cases generally.
" By reasonable construction it

(New York statute) excludes a phy-
sician from giving testimony in a ju-

dicial proceeding in anv form,

whether by affidavit or oral examina-

tion, involving a disclosure of confi-

dential information acquired in at-

tending a patient, unless the seal of

secrecy is removed by the patient

himself." Buffalo, L. T. & S. D. Co.

c'. Knights Templar & M. M. A. Assn.

126 N. Y. 450, 27 N. E. 942. 22 .\m.

St. Rep. 839.
Certificate of Death. .— Physician's

certificate of death, tiled with a mun-
icipal board, is not admissible to

show cause of death. Davis v. Su-

preme Lodge, 165 N. Y. 159. 58 N.

E. 891. aifinning s. c. 35 App. Div.

354, 54 N. Y. Supp. 1023 ; Robinson
V. Supreme Commandery. U. O. G.

C. 77 N. Y. Supp. hi; s. c. affirnicd

by Appellate Division, 79 N. Y. Supp.

13 ; afRnncd by Court of Appeals,

177 N. Y. 564, 69 N. E. 1 130. Contra.

But it has been held that a certifi-

cate of death required by statute to

be filed is competent to show cause

of death. Krapp v. Metropolitan L.

Ins. Co. (Mich.), 106 N. W. 1107.

It has been held that in an action

upon a policy of life insurance a phy-

sician's certificate of death, presented

with proofs, is admissible as an ad-

mission of plaintiff, and that its re-

ception in evidence did not violate

the rule forbidding the disclosure of

confidential communications. Buffalo

L- T. & S. D. Co. V. Knights Templar
& M. M. A. Assn., 126 N. Y. 450, 27

N. E. 942, 22 Am. St. Rep. 839; Car-
michael v. John Hancock L. Ins. Co..

90 N. Y. Supp. J033. Contra. — But
the contrary of this has been held.

Dreier v. Continental L. Ins. Co.. 24
Fed. 670.

Affidavit— Affidavit of physician

showing the condition and appear-

ance of a certain person, and intended

to be used in support of an applica-

tion to appoint a guardian of such

person as an habitual drunkard, is

inadmissible. Matter of Hoyt, 20

Vol. X
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Abb. N. C. (N. Y.) 162; Dick v. Su-
preme Body of I. C, 138 Mich. 372.

loi N. W. 564.

Competent as Admission of Plain-

tiiF But such certificate may be in-

troduced as an admission of plaintiff.

Carmichael v. John Hancock L. Ins.

Co., 90 N. Y. Supp. I033.

Statements in Proof of Death— In

an action on a hfe insurance

poHcy, defense being that insured had,

in his application for msurance. made
false representations as to his health,

statements of the physician of in-

sured set forth in proofs of death

furnished by beneficiary to the insur-

ance company are inadmissible.

Dreier v. Continental L. Ins. Co-, 24
Fed. 670. In this case the only proof

as to the condition of insured at the

time application was made consisted

in certain statements of his physician

set forth in proofs of death. The
court says

:

" It is clear that Dr. Hadley could

not, against the will of the plaintiff,

if called as a witness, have been al

lowed to testify to the facts contained

in these statements. Pennsylvania
Mut. Life Ins. Co. v. Wiler, supra;
Masonic Mut. Benefit Assn. v. Beck.

77 Ind. 208; Connectitut Mut. Life

Ins. Co. V. Union Trust Co., supra.

It is true that by the terms of the

policy the plaintiff, in order to have
a right of action, was bound to furn-

ish the company within a specified

time ' satisfactory proof of the death ;'

but this did not entitle the company
to go further, as it seems to have
done, and require of the plaintiff a

statement by the physician of his

knowledge concerning the previous
complaints and ailments of the de-

ceased, which, proximately at least,

did not cause the death ; and I see no
reason at all why such statements,

when so obtained, should become
available to the company as evidence,

in a suit upon the policy, of facts

which could not be shown by the tes-

timony of the one who made the

statement. The law which declares

communications between patient and
physician confidential should not be

evaded in any such way." Contra

Briesenmeister v. Knights of Pythias,

81 Mich. 525. 45 N. W. 977-

In Buffalo, L. T. & S. D. Co. v.

Knights Templar & M. M. A. Assn.,

126 N. Y. 450, 27 N. E. 942, 22 Am.
St. Rep. 839, statements of physician

as to cause of death were excluded
as privileged communications. The
exclusion was held wrong on this

ground, but proper on the ground
that, admission, being that of a guar-
dian, did not bind his ward. The
court says that the statute of privi-

lege prevents a physician " testify-

ing," not from making statements.

In Nelson v. Nederland L. Ins. Co.,

no Iowa 600, 81 N. W. 807, it is held

that the inclusion of physician's affi-

davit as to patient's condition in proof

of death does not violate rule against

disclosure of confidential communica-
tions. The court uses this language

:

" But it is said this was in violation

of the statute already mentioned.
That does not prescribe any rule of

professional conduct. The physician,

in disclosing the secrets of his pa-

tient in conversation or writing, vio-

lates no law of which we have knowl-
edge, though such a course may be

reprehensible, and in disregard of

professional propriety. It is ' in giv-

ing testimony' in a judicial proceed-
ing that such disclosures are pro-

hibited by statute, and doubtless this

may no more be done by affidavit

than orally. But here the informa-
tion ascertained professionally had
been revealed in an affidavit, not for

use in such a proceeding, and it was
not offered nor received as evidence

of the physician, or of what he said,

as in that event it would have been

incompetent, but as an admission by

the plaintiff that its contents were

true."

Books of Physician. — The books

of a physician showing his accounts

for services rendered to patients are

not admissible- Mott v. Consumers'

Ice Co., 52 How. Pr. (N. Y.) 148.

In this case physician sued a corpora-

tion for personal injuries alleging loss

of income as an element of damage.

To contradict plaintiff as to amount
of income, defendant made a motion

to be allowed to inspect plaintiff's

books showing his accounts with pa-

tients for services rendered. Motion
was denied. On appeal to general

term, order , denying motion was
affirmed. 52 How. Pr. (N. Y.) 244.
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b. Object of Testimony. — Physician will not be permitted to

give evidence of confidential communications for the purpose of

impeaching a witness.^^

c. Patient's Relation to Action. — The fact that physician's tes-

timony relates to persons who are not parties to the action in which
it is sought is immaterial.^^

d. Purpose of Consultation. — Privilege exists, although a per-

son consults a physician and discloses his physical condition for

the purpose of obtaining his testimony, and not for purpose of

treatment. --

6. Essentials to Exercise of Privilege. — A. Patient. — It is es-

sential to a claim of privilege that the matter sought to be excluded
be communicated by a person in need of, or believed to be in need
of, medical or surgical assistance, or by some one in his behalf,

to a physician.^^

B. Physician. — Statutes of many of the states use the expres-

sion " regularly licensed physician, etc. " The question as to the

status or qualification of medical attendant, necessary to protect

knowledge acquired by him, will depend upon the phraseology of the

statute under which privilege is claimed.

No opinion rendered. To same ef-

fect, see Lowenthal v. Leonard, 46
N. Y. Siipp. 818.

A physician examined as a judg-
ment debtor in proceedings in aid of
execution will not be compelled to

deliver to a receiver his books show-
ing nature of his patients' maladies.
Kelly V. Levy, 8 N. Y. Supp. 849.

Records of Hospital made from
statements of attending physicians to

superintendent, and showing nature
of disease of a certain patient, are
not admissible. Price v. Standard L.
& A. Ins. Co., 90 Minn. 264, 95 N.
W. 1 1 18.

20. McConnell v. Osage. 80 Iowa
293, 303, 45 N. W. 550, 8 L. R. A. 778.

21. In re Myers Will, 184 N. Y.

54, 76 N. E. 920; Krapp v. Metropoli-
tan L. Ins. Co. (Mich.), 106 N.
W. 1 107.

22. Doran v. Cedar Rapids & M.
C. R. Co.. 117 Iowa 442, 90 N. W-
815. In this case the court says:
" Counsel for appellant urge that this

witness was not consalled as a phy-
sician with reference to the treatment
of plaintiff, but only for the purpose
of securing his testimony as a wit-

ness, and that therefore the statute

does not apply to him. We are not
referred to any authorities which

make this distinction. It seems to us
that whenever an injured party con-
sults a physician as physician, and
discloses to him his physical condi-
tion, and thus enables him to obtain
information which as an ordinary
person he would not have obtained,
such physician is prohibited from tes-

tifying with reference to the knowl-
edge thus obtained, except with the
consent of the injured party."

23. Communications made to phy-
sician by one acting for or on behalf

of patient are privileged. Thus state-

ments as to his wife's condition made
by a husband to physician were held
privileged. People v. Brower, 6 X.

Y. Supp. 730.

In Need of Professional Services.

See Doran v. Cedar Rapids & M. C.

R. Co., 117 Iowa 442, 90 N. W. 815.

where communications made to a

physician for the purpose of obtain-

ing his testimony were held privi-

leged.

The word "patient " includes a per-

son under disability, such as infancy,

lunacy, etc. Corey v. Bolton. 63 N.
Y. Supp. 915.

" A dead man is not a ' patient.'

capable of sustaining the relation of

confidence toward his physician which
is the foundation of the rule given in

Vol. X
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a. Status. — Must Be Duly Licensed Physician. — To substan-
tiate claim of privilege as to communications to a certain person,

he must be a physician duly licensed to practice.-*

(1.) Failure to Comply With Statute. — A duly licensed physician

is incompetent, although he has failed to register his license as

required by statute.^^

(2.) Not Licensed in Place of Treatment. — It has been held that if

physician called as a witness has not been duly licensed to prac-
tice by the state in which his services were rendered, he may be
compelled to testify concerning information confidentially com-
municated by his patient.-"

(3.) Introduction of Diploma Not Necessary.-— If a witness testify

that he received a diploma from a medical college, and that he
practiced in the state issuing the diploma, his qualifications are suf-

ficiently proved, and it will not be necessary to introduce his di-

ploma in evidence.^''

(4.) License Presumed. •— So, if he testify that he is practicing

medicine, it will be presumed that he has been duly licensed.-^

(5.) Dentist, Druggist or Veterinary. — It has been held that privi-

lege does not extend to knowledge acquired by a dentist f^ or by

the statute, but vs a mere piece of

senseless clay which has passed be-

yond the reach of human prescrip-

tion, medical or otherwise." Harri-
son v. Sutter St. R. Co., ii6 Cal. 156,

166, 47 Pac. 1019. In this case it was
held erroneous to exclude the testi-

mony of a physician as to the cause
of death of a person who had been
injured in an accident, it appearing
that witness had not been the physi-
cian of deceased in his Hfetime.

24. Wiel V. Cowles. 45 Hun (N.
Y.) 307.

25. M'Gillicuddy z'. Farmers' L. &
T. Co., 55 N. Y. Supp. 242.

26. Head Camp. Pacilic Jurisdic-
tion, W. of W. z.'. Loeher, 17 Colo.
App. 247, 68 Pac 136. In this case
it appeared that physician called as a
witness had not been duly authorized
to practice in Colorado. The statute
of privilege provided :

" A physician
or surgeon duly authorized to prac-
tice his profession under the laws of
this state, shall not," etc. Held, wit-
ness competent.

27. McDonald v. Ashland, 78
Wis. 251, 47 N. W. 434.

28. Record v. Saratoga Springs,

46 Hun (N. Y.) 448.
29. A dentist is not a physician or

surgeon within the meaning of a stat-

Vol. X

ute forbidding a physician or sur-
geon to disclose information ac-

quired in attending a patient. People
f. DeFrance. T04 Mich. 563, 62 N.
W. 709, 28 L. R. A. 139. In this case
the court says :

" Counsel contend
that the testimony of the witness
Land was a privileged communica-
tion, under the provisions of How.
Stat. § 7516, which provides that ' No-
person duly authorized to practice
physic or surgery shall be allowed to
disclose any information which he
may have acquired in attending any
patient in his professional character,
and which information was neces-
sary to enable him to prescribe for

such patient as a physician, or to do
any act for him as a surgeon.' The
question presented is whether this

language includes a dentist. At the

common law, information gained by
a physician or surgeon while in at-

tendance upon his patient was not
privileged. The purpose of this stat-

ute was to throw around such dis-

closures as the patient is bound to

make for the information of his at-

tending physician the cloak of se-

crecy, and the prime object of the act

was to invite confidence in respect to

ailments of a secret nature, and the

.spirit of the act would not include a
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a drugg-ist f or to knowledge acquired by a veterinary surgeon
from examination of an animal, or from statements of its owner."

^

b. Necessary hi tcrmediaries. — Communications must have been
made to physician or to a third person whose intervention was to

enable physician to obtain information essential to the performance
of his duty.''-

c. Persons Unnecessarily Present. — Statements made by patient

to physician in the presence of third persons whose presence is not
necessary to assist him or his physician are not privileged as re-

gards such persons, and such persons may give such statements
in evidence.'*^

case where the infirmity was appar-

ent to every one on inspection. In
practice, however, the statute has not

heen so limited in construction, for

the reason that the words of the act

are broad enough to include any in-

formation necessary to enable the

physician to prescribe or the surgeon
to act. Nevertheless, the purpose of

the act is to be considered in deter-

mining whether the dentist was in-

tended to be included within its

terms. Certainly the terms ' dentist

'

and ' surgeon ' are not interchange-

able, and if a dentist is to be held to

be a surgeon, within the meaning of

this act, it must be because his busi-

ness as a dentist is a branch of sur-

gery. It is apparent that the act re-

lates to general practitioners, and to

those whose business as a whole
comes within the definition of ' phy-
sician ' or ' surgeon.' A dentist is one
whose profession it is to clean and
extract teeth, repair them when dis-

eased, and replace them, when neces-
sary, by artificial ones. The only
case which we have found which
bears directly upon this question is

that of State v. Fisher (Mo. Sup.),

24 S. W. 167, 22 L. R. A. 799, in

which a majority of the supreme
court of Missouri held that a dentist
is not to be considered a surgeon.
We think there was no error in ad-
mitting the testimony of this wit-
ness; that he is not within the terms
or the spirit of the act."

In Carrington v. St. Louis, 89 Mo.
208, I S. W. 240, the court, after de-
ciding that patient may waive privi-

lege, and does so by calling physician
as a witness, says :

" There was,
therefore, no error in allowing the
dental surgeon to testify, should he

be within the purview of the statute,

a question which is not considered."
A dentist is not " a person exer-

cising the functions of a . . .

practitioner of medicine " under a
statute exempting such persons from
jury duty. State v. Fisher, 119 Mo.
344, 24 S. W. 167, 22 L. R. A. 799.

30. Knowledge which a druggist
obtains from purchaser of medicine
is not privileged. Brown v. Hanni-
bal & St. J, R, Co., 66 Mo. 588;
Deutschmann v. Third Ave. R. Co.,

84 N. Y. Supp. 887.
31. In Hendershot v. Western

Union Tel. Co., 106 Iowa 529, 76 N-
W. 828, 68 Am. St. Rep. 313, a vet-

erinary surgeon who had treated a
horse at request of the owner was
asked what was said to him by the

owner and by the keeper of the horse.

Question was objected to as calling

for privileged communication, and the

court actually sustained the objection
on the ground that the question vio-

lated the statute prohibiting dis-

closure of professional communica-
tions. Counsel for objecting party
said in argument, " We have no case
exactly in point to cite." The su-

preme court says: "We think that

none can be found to sustain the rul-

ing. The reasons upon which said

section is based have no application

whatever to a case like this. Com-
munications are privileged in certain

cases for the reason that full and free

communication in those cases is nec-
essary and to be encouraged, but these

reasons do not apply to veterinary

surgeons called to treat animals."
32. Springer v. Byram. 137 Ind.

15, 36 N. \i. 361, 45 Am. St. Rep. 159,

2i h. R- A. 244.
33. Mason's Union L. Ins. Co. v.

Vol. X



108 PRIVILEGED COMMUNICATIONS.

d. Consulting Physician. — Physician called in to consult with

regular attendant as to patient's condition and treatment cannot

testify as to knowledge acquired by him in the course of his em-

ployment."*

Consulting Physician.— Consultation Privileged. — When regular at-

tendant and consulting physician consult in patient's presence con-

cerning his condition, their statements are privileged.^'^

Fact of Agreement Immaterial.— Whether they agree or not is

immaterial on the question of privilege.^''

e. Partner. — The privilege also extends to partner of physician

who is treating a person, and a physician cannot testify as to state-

ments made in his presence to his partner.^^^

Knowledge Prom Partner's Patient. — Nor to any knowledge ac-

quired from his partner's patient.^*

Brockman, 26 Ind. App. 182, 59 N.

E. 401.

If it appear that a third person

was present at only one of many
visits, and question calls for informa-

tion obtained during entire treatment,

physician cannot testify. Miirphy v.

Board of Police Comrs. (Cal. App.),

83 Pac. 577-

Springer v- Byram, 137 Ind. 15, 30

N. E. 361, 45 Am. St. Rep. 159, 23 L.

R. A. 244. In this case a boy who
had been injured in getting into an

elevator sued the owner of the build-

ing for damages. Defendant sought

to introduce the testimony of two wit-

nesses who were in the ambulance

which conveyed the boy from the

building and heard what passed be-

tween him and an attending physi-

cian. It was not shown that the pro-

posed witnesses were in the employ

of the physician or of plaintiff. The
trial court excluded the evidence.

Held that this ruling was error.

But in Grattan c'. Metropolitan L.

Ins. Co., 80 N. Y. 281, 297, 36 Am.
Rep. 617, it is said that it is not neces-

sary that examination of patient by
physician be private.

In Cahen v. Continental Ins. Co.,

41 N. Y. Super. 296, it is held that

communications to physician in the

presence of patient's wife and nurse

are privileged. Judgment reversed

on another question, but held correct

on this subject, in 69 N. Y. 300.

34. Renihan v. Dennin, 103 N. Y.

573, 9 N. E. 320, 57 Am. Rep. 770;
Thompson v. Ish, 99 Mo. 160, 12 S.

W. 510, 17 Am. St. Rep. 552;

Springer v. Byram, 137 Ind. 15, 36

N. E. 361, 45 Am. St. Rep. 159. 23 L.

R. A. 244; State v. Smith, 99 Iowa
26, 68 N. W. 428, 61 Am. St. Rep.

219; Prader r. Accident Assn., 95
Iowa 149, 63 N. W. 601 ; Morris v.

New York, O. & W. R. Co., 73 Hun
560. 26 N. Y. Supp. 342; s. c. on ap-

peal, 148 N. Y. 88, 42 N. E. 410, 51

Am. St. Rep. 675 ; Green v. Nebaga-
main, 113 Wis. 508, 89 N. W. 520.

Rule recognized in McGillicuddy

V. Farmers' L. & T. Co., 55 N. Y.

Supp. 242. But see Henry v. New
York, L. E. & W. R. Co., 10 N. Y.

Supp. 508. In this case an attending

physician brought his patient to of-

fice of witness, requesting witness to

examine patient to see what was the

matter with him.. Witness examined
patient. The trial court excluded
witness's testimony as to patient's

condition. Judgment was reversed

on this ground, the appellate court

holding that there was nothing to

show that witness was requested or

expected to treat or prescribe for the

patient, or to advise as to his treat-

ment, or that he did either.

35. Morris v- New York, . O. &
W. R. Co., 26 N. Y. Supp. 342.

See Goshen v- England, 119 Ind. 368,

21 N. E. 977, 5 L. R. A. 253.

36. Morris v. New York, O. & W-
R. Co., 26 N. Y. Supp. 342.

37. Raymond v. Burlington, C
R. & N. R. Co. (Iowa), 17 N. W.

923 ; s. c. on rehearing, and same

ruling, 65 Iowa 152, 21 N. W. 495-

38. Aetna L- Ins. Co. :. Deming,
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C. Relation. — Before an objection to a question can be sus-

tained on the ground of its calling for privileged communication,
it must appear that the relation of physician and patient existed

between witness and the person making the communication, or from
whom information was acquired.^''

a. Attendance Alone Insufficient. — The mere fact that a physi-

cian attended a certain person does not disqualify him as a wit-

ness. Other conditions essential to exclusion of his testimony must
exist."

b. What Attendance Sufficient. — Whether or not the relation of
physician and patient existed between given persons depends upon
the circumstances of the case.

(1.) Casual Treatment. — It has been held that the relation exists

between a physician and a person whom he casually treats, whether
he be his family physician or not.*^

(2.) Single Consultation. — Also that one consultation is sufficient

to constitute the relation.*^

123 Ind. 384, 24 N. E. 86, 375.
39. Clark v. State 8 Kan. App.

782, 61 Pac. 814; People v. Koerner,
154 N. Y. 355, 365; Henry v. New
York. L. E. & W. R. Co.. 10 N. Y.
Supp. 508; State V. Lyons, 113 La.

959. 2)7 So. 890; Smoot V. Kansas
City, 194 Mo. 513. 92 S. W. 363.

Denial of Relation by Physician.

When physician testifies that his

knowledge was not acquired while
attending a person in his profes-

sional capacity, and that he stated

to such person that he was not act-

ing as his physician, his testimony
is not privileged. People v. Koener,
154 N. Y. 355, 365, 48 N. E. 730.

In Babcock v. People, 15 Hun (N.
Y.) 347, a person applied to a phy-
sician for medicine for one not a
member of his family. Held, that

his testimony as to what was stated

was properly admitted, it not ap
pearing that the person addressing
the physician was cfddressing him
for himself, or that he was represent-

ing any one who needed or desired

medical assistance.

40. Linz V. Massachusetts Mut-
L. Ins. Co., 8 Mo. App. 363 ; James
V. Kansas City, 85 IMo. App. 20;
People V. Schuyler, 106 N. Y. 298,

12 N. E. 783; Edington v. Aetna L-
Ins. Co., 77 N. Y. 564; Gibson v.

American Mut. L. Ins. Co., 2)7 N
Y. 580; GritSths v. Metropolitan St.

R. Co., 171 N. Y. 106, 63 N. E. 808,

reversing s. c, 71 N. Y. Supp. 406;
James v. Kansas City 85 Mo
App. 20.

In State v. Lyons, 113 La. 959, 37
So. 890, questions were asked as

to communications between a cer-

tain person and a physician. The
court says :

" The accused had been
taken after the homicide to the
Charit}' Hospital, where he was
under the treatment of the surgical

staff of that institution. Dr.
Richard was the coroner, and pre-
sumably a physician and surgeon.
He was acquainted with the de-
fendant, and visited him on a par-
ticular occasion whilst the latter

was in the hospital ; but it does not
appear that he paid such visit, or

any other, in the capacity of physi-

cian or surgeon, or that he ever oc-

cupied that relation towards the ac-

cused. The objection was there-

fore inapplicable to the facts, and
was properly overruled. Whether
it would have made any difference,

under our law, if Dr. Richard had
been the attending physician, need
not be considered." Hamilton v.

Crowe, 175 Mo. 634, 75 S. W- 389.

41. Edington v. Mutual L. Ins.

Co., 5 Hun (N. Y.) i.

42. In Grattan v. .Metropolitan

L. Ins. Co., 92 N. Y. 274, 44 Am.
Rep. 2)7^, it is held that physician is

disqualified to testify as to knowl-
edge acquired from patient, al-

Vol. X
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though he met him only once in his

professional capacity.

Same ruling in same case below,
in which it is held that relation is

established if examination takes

place at the first interview between
physician and person treated. See
24' Hun (N. Y.) 43.

But see Edington v. Aetna Mut. L.

Ins. Co., 5 Hun (N. Y.) i. In

this case a person requested physi-

cian to examine an eruption upon
his skin. The physician complied,

but neither gave advice nor pre-

scription. Held, that person making
examination was not an attending

physician, and that it could not be

said that his knowledge was ac-

quired to enable him to prescribe

as a physician.

In Grattan v. Metropolitan L. Ins.

Co., 24 Hun (N. Y.) 43, action was
brought to recover the amount of

a life insurance policy. Defendant
claimed that insured had made false

statements in his application, in

stating that his brother was in good
health, and had never had any pul-

monary or other constitutional dis-

ease, whereas, as defendant claimed,

the brother had a disease of the

lungs. Defendant attempted to

show the brother's condition by the

testimony of a physician. It ap-

peared that the brother's employer
took him to a physician whom he
requested to make an examination.
After a careful examination, the

physician stated to the brother that

he would not live long. The physi-

cian's testimony was admitted by

the trial court. In holding that

this ruling was erroneous, the ap-

pellate court says :
" The defendant

insists that there was no relation of
physician and patient between Mere-
ness and Grattan. First. Because
Mereness had not known Grattan
before this interview. But the first

interview with a physician is as

sacred as any other. Second. Be-
cause Grattan did not consult him
as to a prescription, and the doctor
did not prescribe. But the day has
passed when it was thought that a
physician's advice was of no use
unless he ordered a dose of medi-
cine. Third. Because the exam-
ination was made for Grattan's em-
ployer, and the employer paid the

Vol. X

doctor. Then if a father calls a

physician to examine and advise as

to a child, the child is not the phy-
sician's patient. Or if. out of benev-
olence, a man requests a physician

to examine some poor person, the

physician is at liberty to reveal all

he discovers.

Next, the defendant insists that

there was no attendance of the doc-

tor on Grattan, because he was not
called upon to examine or consult,

in order to give advice or relief.

The defendant cannot mean that a

physician must attend at the pa-
tient's house instead of having the

patient at the physician's office.

And the doctor was requested to

give advice—advice of the most im-
portant kind—that is, whether Grat-

tan was capable of doing certain

work. Such advice, in a case of

consumption, was probably more
valuable than any prescription

would have been.

Next, the defendant insists that

the doctor did not act in a profes-

sional capacity, because he gave no
prescription and no advice. But it

is plain enough that there are cases

where a physician, on examining a
patient, sees that medicine will do
no good; and that there is no ad-

vice to give, except just what the

doctor gave to Grattan, to make the

best of the present, because he
would not remain here very long.

And it is incorrect to say that the

words in section 834, ' which was
necessary to enable him to act in

that capacity,' limit the restriction

imposed by the section to cases

where the physician actually pre-

scribes a dose of medicine or gives

some medical advice. In fact the

physician does act in a professional

capacity when, after examining a
patient, he decides that neither med-
icine nor advice are needed, and
therefore gives neither. I am un-
able to see how this testimony can
be allowed under the statute. The
information which the doctor ac-

quired was not such as might have
been obtained by any person on a
casual sight of Grattan. It was ob-
tained by removing a part of Grat-
tan's clothing; and by percussing
and by listening to the action of the

lungs. These are professional acts,
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(3.) Physician Called by Stranger. — Also that relation exists be-

tween a sick person and a physician called to attend him by a per-

son sustaining no legal relation to such person/^ upon the ground
that if a person is suffering, //; extremis, and unable to call a phy-
.sician, any person is authorized to call one to attend him.'*

(4.) Accompanying Attending Physician. — A physician who, al-

though not employed so to do, accompanies a hospital physician
•on his rounds and administers treatment to inmates, occupies the

relation of physician towards persons so treated.''^

(5.) Jail Physician. — Between prisoner and jail physician, rela-

tion does not exist to the extent that the latter is disqualified as

an expert as to prisoner's condition.*'^

(6.) State's Physician Attending Subject of Crime. — Relation exists

between a physician sent by prosecuting officer to examine a per-

son who has been the subject of a crime and such person, if his

services are accepted ; and statements made by such person to the

physician are privileged.'*'

and the information was obtained
professionally. (Edington v. Mut.
Life Ins. Co.. 67 N. Y. 185; Grat-
tan V. Met. Life Ins. Co., 21 Alb.
Law Jour., 288.)" But see Griffiths

V. Metropolitan St. R. Co., 171 N.
Y. 106, 63 N. E. 808, reversing s. c,
71 N. Y. Supp. 406.

43. Meyer z'. Supreme Lodge, K.
of P., 17S N. Y. 63, 70 N. E. Ill,

affirming s. c, 81 N. Y. Supp. 813;
Munz V. Salt Lake City R. Co., 25
Utah 220, 70 Pac. 852.

44. Meyer v. Supreme Lodge, K.
of P., 178 N. Y. 63, 70 N. E. Ill,

affirming s. c., 81 N. Y. Supp. 813.
45. Physician who states that he

made the rounds of a hospital with
the attending physician, " out of
curiosity," and assisted him in mak-
ing examination of a certain per-
son, and " partly attended her," but
did not have charge of her, and had
charge of the different wards with
the attending physician, cannot tes-

tify as to the condition of a person
so examined. Grossman v. Su-
preme Lodge, 6 N. Y. Supp. 821.

The court says :

" To bring the case
within the statute, ' it is sufficient

that the person attended as a phy-
sician upon the patient, and obtained
his information in that capacity.'

(Quoting Renihan v. Dennin, 103 N.
Y. 573, 9 N. E. 320, 57 Am. Rep.
770.) Whether the witness was
actuated by curiosity or a higher
motive makes no difference. His

own admission that he attended the
deceased, although he qualifies the
statement by the use of the adverb
' partly,' sufficies to establish the ex-
istence of the professional relation."

See also Green v. Nebagamain, 113
Wis. 508, 8g N. W. 520.

46. People v. Schuyler, 43 Hun
(N. Y.) 88.

47. In People v. Murphy, loi N.
Y. 126, 4 N. E. 326, 54 Am. Rep. 661,

defendant was charged with attempt
to produce an abortion. A physi-
cian was sent by the prosecuting at-

torney to examine the female upon
whom the abortion was attempted.
Defendant questioned the physician
as to the statements made to him
by the woman. Held, that her state-

ments were privileged. The court
uses this language :

" Here the pa-
tient was living, and the disclosure
which tended to convict the prisoner
inevitably tended to convict her of
a crime, or cast discredit and dis-

grace upon her. We have no doubt
upon the evidence that between her
and the witness whose disclosure

was resisted there was established

the relation of physician and patient.

Although he was selected by the

public prosecutor and sent by him,
yet she accepted his services in his

professional character, and he ren-

dered them in the same character.

She was at liberty to refuse and
might have declined his assistance,

but when she accepted it, she had

Vol. X
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c. What Insufficient to Constitute Relation. — (1.) Employed by

Third Person for Purpose Other Than Treatment. — When a third person

employs a physician to examine a person for the purpose of ac-

quiring information for the use of such third person, the relation

does not exist between the physician and the person examined.**

Tlius, the relation does not exist between an injured person and

a physician sent by the person claimed to be liable for the injury,

to ascertain its nature and extent, and who states to the injured

person that he visits him on behalf of his employer.'*^

Service Rendered After Such Statement.— But if, after stating to

injured person that he calls on behalf of defendant, the physician

a right to deem him her physician

and treat him accordingly. It fol-

lows that the exception to his dis-

closure of what he learned while

thus in professional attendance was
well taken." See note 25. under I,

7, B, j, "Communications as to
Crime."

48. When an attorney who pre-

pares a will employs two physi-

cians to examine his client to ascer-

tain his mental condition at time

of execution, and they make such
examination, then become subscrib-

ing witnesses to the will, they may,
upon an issue involving the validity

of the will, testify as to the mental

condition of testatrix, as learned

from their examination. Matter of

Freeman, 46 Hun (N. Y.) 458. The
court based its ruling upon the facts

that testatrix, though perfectly

conscious, did not accept the serv-

ices of witnesses as physicians,

that they were not employed to so

attend her, and that information ac-

quired by them was not information

acquired while attending a patient

in a professional capacity which was
necessary to enable them to act in

that capacity. The court says:
" The section implies that the phy-

sician is to do some act in his pro-

fessional capacity. Of course, this

act may be merely negative, that is,

the physician may decide that no
medicine is needed. But in this case

these physicians were not to do, or

to omit to do. anything for the de-

ceased. The signing of the will as

witnesses was not a professional

act. I think there was no error in

allowing these physicians to testi-

fy."

In Scripps v. Foster, 41 Mich.

Vol. X

742. 3 N. W. 216, a physician in-

stituted an action against a news-
paper to recover damages caused by
publication of a statement to the ef-

fect that plaintiff had caused the

death of one child and the illness

of others by the use of a certain in-

strument. Several physicians who
visited the children stated to have
been made ill were permitted to tes-

tify as to their condition. Their
testimony was objected to because
their knowledge was acquired

during visits made as attending

physicians. Held, that the relation

of physician and patient did not

exist, and no confidence was re-

posed in witnesses ; therefore, their

testimony was admissible-

In In re Will of Bruendl, 102

Wis. 45, 78 N. W. 169, a physician
had been sent by a son-in-law to

ascertain the mental condition of
his mother-in-law, for the purpose
of determining whether or not to

apply to the court for a release

from guardianship to which she had
voluntarily submitted. Afterwards,
the will of the mother-in-law was
contested on the ground of un-
soundness of mind. Held, that

physician who had examined her
was competent to testify, in the will

contest, as to her mental condition.
49. In Heath v. Broadwav, etc.

R. Co., 8 N. Y. Supp. 863, 'physi-

cian of railway company visited

and examined person injured by al-

leged negligence of the company.
Upon seeing this person, he stated

that he came on behalf of the com-
pan}'. Held, that statements made to

him by the injured person were not

privileged.
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continues to visit and prescribe for him, the relation is estabHshed,

and the physician's knowledge is privileged.^*'

(2.) Physician Sent by State to Examine Prisoner, — The relation of

physician and patient does not exist between a person imprisoned

on a criminal charge and a physician sent by the prosecuting of-

ficer to report upon prisoner's sanity,^^ or to obtain other informa-

tion necessary to be used in conducting prosecution. ^-

(3.) Employment Refused.— The relation does not exist if physician

refuse the employment, and he may testify concerning statements

of person to whom he has stated that he will not act as his physi-

cian,^^ or to whom he states that he is not acting as his physician.^*

(4.) Administering Temporary Relief.— The administration of tem-

porary relief to a person, while awaiting the arrival of his regular

physician, does not constitute one an attending physician, although

the person so acting had, some years previously, practiced med-
icine.

^^

(5.) Acting as Friend.— One who renders friendly assistance to

friend and neighbor who has been injured, does not thereby as-

sume the relation of physician, although that is his profession.^®

If witness testifies that he called to attend a person who had
been injured, that when the regular family physician of the in-

jured person came, witness considered him as in charge of the

case, that witness had called later to inquire as to condition of the

injured person ; and witness testifies that he has not been dis-

50. Free! v. INIarket St. R. Co., 97
Cal. 40, 31 Pac. 730.

51. People V. Sliney, 137 N. Y.

570, 33 N. E. 150; People V. Hoch,
150 N. Y. 291, 303, 44. N. E. 976.

Nesbit V. People, 19 Colo. 441, 36
Pac. 221.

In People v. Kemmler, 119 N. Y.

580, 24 N. E. 9, physicians who had
been sent by prosecuting attorney to

examine a prisoner and report as to

his mental condition were permitted
to testify as to the result of their

examination. Their testimony was
held properly admitted. The court
distinguishes the case from People v.

Stout, 3 Park. Crim. (N. Y.) 670, by
stating that in the latter case physi-

cia-ns whose testimony was sought,
attended and prescribed for the pris-

oner, while in the Kemmler case the
physicians were not questioned con-
cerning any conversations had with
prisoner, or any transactions in the
jail.

As to physician sent by state, whose
conduct leads prisoner to believe that
he attended him as a physician, and
who actually renders proiessional ser-

8

vices, see People v. Stout, 3 Park.
Crim. (N. Y.) 670. See statement
.and quotation in note 65 under I,

6, C, e.

52. People v. Glover, 71 Mich. 303,

38 N. W. 874; State v. McCoy, 109

La. 682, 22, So. 730.

State V. Height, 117 Iowa 650, 91
N. W. 935 ; 94 Am. St. Rep. 323, 59
L. R. A. 437. In this case physicians
examined a prisoner to ascertain the

existence of a certain disease, but no
communications were made to them
by him.

53. If physician refuses to act for

person requiring medical aid, the

relation is not created. State v.

Smith, 99 Iowa 26, 68 N. W. 428, 61

Am. St. Rep. 219; (See statement in

note 24, infra) ; Jacobs v. Cross, 19

INIinn. 454.

Attendance Refused See I, 6, C.

d. (i.), post.

54. People v. Koerner, 154 N. Y.

355. 365. 48 N. E. 730.

55. Gibson i'. American Mut. L.

Ins. Co., 27 N. Y. 580.

56. Gibson v. American Mut. L.

Ins. Co., 27 N. Y. 580.
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charged, and it appears that the injured person regarded witness

as his physician, the relation is estabhshed.^'^

d. Matters Not Essciifi'al to Relation. — (l.) Direct Employment.

Relation may exist, although physician was not emplo}-ed directly

by patient ;^^ and has been held to exist although patient refused

attendance, and commanded physician to leave him.^^

Physician Employed by Adversary. — Relation of physician and

57. Patterson v. Cole, 67 Kan. 441.

73 Pac. 54.

58. Renihan v. Dennin, 103 N. Y.

573, 9 N. E. 320, 57 Am. Rep. 770;
People V. Murphy, loi N. Y. 126,

4 N. E. 326, 54 Am. Rep. 661 ; Dug-
gan V. Phelps, 81 N. Y. Supp. 916.

59. Meyer v. Supreme Lodge, K.

of P., 178 N. Y. 63. 70 N. E. Ill,

64 L. R. A. 839. atfirniiiig s. c, 81

N. Y. Supp. 813. In this case the

court says :
" The deceased was in

extremis, incapable of acting or de-

ciding for himself, and from the

necessity of the case anyone was
authorized to call a physician to

treat him. Without the knowledge
or consent of the dying man Dr.

Bruso was called for that purpose

and for that purpose alone he at-

tended. He found Mr. Meyer, the

deceased, in bed in an upper room
of a hotel 'suffering intense pain

and vomiting.' Meyer told him to

get out of the room, that he did not

want him there, but he did not

leave. He remained to treat him as

a physician, and in order to treat

him intelligently tried to find out

what the matter was. He learned

from Meyer, partly in answer to

questions and partly through volun-

tary disclosures, that he had taken

a preparation of arsenic, known as

Rough on Rats, 'because he wanted
to die.' From this information, and
from observation of the physical

symptoms, he decided that Meyer
was suffering from arsenical poison-

ing. Thus informed as to the nature

of the disease, he at once adminis-

tered a remedy and soon followed
it by another. The helpless man,
without friends to aid or advise,

hopeless of life and courting death,

objected and tried to curse him
away from his bedside. The doctor,

loyal to the instincts of his profes-

sion, refused to listen to the ravings
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of the would-be suicide and contin-

ued to prescribe in order to relieve

suffering and prolong life. Upon
the trial he was not allowed to dis-

close the information acquired under
these circumstances, and we are now
to determine whether there was
enough evidence to warrant the trial

judge in deciding, as a preliminary

question of fact, that such informa-
tion was acquired 'in attending a

patient, in a professional capacity,'

and that it 'was necessary to enable

him to act in that capacity.' (Code
Civ. Pro. § 834 ; Griffiths v. Met. St.

Ry. Co., 171 N. Y. 106, III.) The
learned doctor was called as a phy-

sician ; he attended as a physician

;

he made a diagnosis as a physician

and he administered remedies as a

physician. In all that he did he

acted in a professional capacity.

While it is true that in all he did

he acted against the will and in spite

of the remonstrance of a man whose
condition imperatively called for

professional treatment, still the meet-

ing was professional in nature, and
all that he said or did was strictly

in the line of his profession. . . .

When one who is sick unto death

is in fact treated by a physician as

a patient even against his will, he

becomes the patient of that physician

by operation of law. The same is true

of one who is unconscious and unable

to speak for himself. If the deceased

had been in a comatose state when
the physician arrived, the existence

of the professional relation could

not be questioned. The relation of

physician and patient, so far as the

statute under consideration is con-

cerned, springs from the fact of pro-

fessional treatment, independent of

the causes which led to such treat-

ment. An examination made in

order to prescribe establishes the

same relation."
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patient exists between an injured person and a physician regularly

employed by his adversary to treat its employes.*'*'

60. When two corporations main-
tain a hospital which is supported
by contributions reserved from the

wages of their employes for the pur-
pose, and an employe of one of
them, who is injured while engaged
in his employment, is treated by the
surgeon in charge of this hospital,

who receives his salary from the
corporation, the relation of physician
and patient exists between the in-

jured person and the surgeon; and
knowledge acquired by the latter in

performing his professional duty is

privileged. Colorado Fuel & Iron
Co. V. Cummings, 8 Colo. App. 541,

46 Pac. 875 ; McRae v. Erickson, i

Cal. App. 326, 82 Pac. 209.
Railroad Surgeon and Employe.

Statements of injured railway em-
ploye to surgeon of the same corpo-
ration who inquires as to nature of

accident in which injury occurred
are privileged. Raymond v. Burling-
ton, C. R. & N. R. Co. (Iowa), 17
N. W. 923 ; .y c. on rehearing, 65
Iowa 152, 21 N. W. 495 and same rul-

ing. In this case, which was an ac-

tion by an employe against a railway
company to recover damages for per-

sonal injuries, it was claimed that the

injury complained of was caused by
the sudden starting of defendant's
train. Defendant's surgeon stated

that he questioned plaintiff in regard
to the injury; that he desired this

information to enable him to

judge if the company was re-

sponsible ; also that it was neces-

sary to enable him to make a

diagnosis of the case. He also

stated that the injury would be
more severe if the cars were in

motion. It was held that plaintiff's

statements concerning the manner in

which the accident occurred were
privileged. To same general effect,

see Keist v. Chicago, G. W. R. Co.,

no Iowa ^2, 81 N. W. 181; New
York, C. & St. L. V. Mushrush, 11

Ind. App. 192, 2,7 N. E. 954; Battis
V. Chicago, R. I. & P. R. Co., 124
Iowa 623, 100 N. W. 543.
In Battis v. Chicago, R. I. & P. R.

Co., 124 Iowa 623, 100 N. W. 543,
the court says :

" It may be con-
ceded that the sole purpose of the

agent in calling the physician was
that the latter might ascertain the

condition of plaintiff, and thus be
prepared to advise the company,
should occasion therefor arise, or be
a witness on its behalf, if necessary.
Certainly, if the visit of the physi-
cian had been confined to the limits

incident to such purpose alone, his

eligibility as a witness on behalf of
the company might not be open to

question. Without doubt, a railway
company, with the utmost propriety,
may thus advise itself of the fact of

injury, and the character and extent
thereof, in anticipation of a possi-

ble claim against it for damages.
And with that end in view, it may
send a physician to inspect and take
notes, or otherwise inform himself
of existing conditions. But this can
avail the company nothing unless the
physician shall strictly retain his

character as an employe of the com-
pany. If, upon request or upon his

own motion, he assumes to advise or
administer treatment to the patient,

and the latter in any manner ac-

quiesces therein, the physician thereby

casts aside his relation as an em-
ploye of the company, and transfers

his allegiance to the patient. In
such instances a case is presented
where one cannot serve two masters
at one and the same time. The alle-

giance of the physician must be
wholly upon one side or the other.

It matters not, in this connection,

who calls him in the first instance,

or who pays him. He may present

himself at the side of the patient on
his own motion, and he may not

expect, or in fact receive, pay. The
reason for this is apparent upon a

moment's reflection. If the physi-

cian assumes to advise or treat, he
should be put in possession of all

facts necessary or material to enable

him to do so properly. If the pa-

tient acquiesce, he should have the

right to, and should, communicate
freely and fully, without fear of ex-

posure or of having his confidence

made common property. It was to

this end that the statute was en-

acted, and manifestly the purpose
thereof may not be frustrated by
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(2.) Payment Unnecessary.— Relation exists although physician's

bill is not paid by person treated,"^ or never paid.*'-

(3.) Consultation for Self or Friend.— It is immaterial whether a
person consults a physician to relieve his own anxiety or that of

a friend.*^^

(4.) Prescription or Treatment, — Also immaterial that no prescrip-

tion was given or treatment administered.*^*

e. Sufficient If Patient Believes Relation Exists. — In a case

where a physician has attended upon a person under circumstances
calculated to induce the opinion that his visit was of a professional

nature, and the visit has been so regarded and acted upon by such
person, the relation of physician and patient may be said to exist.®^

proof that, at the time of rendering
professional service, the physician
was under contract of employment
to serve the interest of the person
or company subsequently charged
with responsibility for the identical

injury he is called upon or assumes
to treat."

61. Grattan v. Metropolitan L.
Ins. Co., 24 Hun (N. Y.) 43; Noble
V. Kansas City, 95 Mo. App. 167,

68 S. W. 969.
62. Grattan v. Metropolitan L.

Ins. Co., 24 Hun (N. Y.) 43.
63. Grattan v. Metropolitan L.

Ins. Co., 24 Hun (N. Y.) 43.
64. Grattan v. Metropolitan L.

Ins. Co., 24 Hun (N. Y.) 43.

65. People v. Stout, 3 Park.
Crim. (N. Y.) 670, was a prosecu-
tion for murder in which the cir-

cumstances indicated that the person
committing the murder had received
some injury. When defendant was
arrested he gave signs of having
been injured. Physicians were sent

to the jail to examine defendant.
Two of the physicians stated to de-
fendant that they had been sent by
the coroner to examine the nature
and extent of his injuries. Each
physician made an examination. The
first gave no prescription, but stated

what he intended prescribing. The
last two physicians testified that
they examined defendant in the
same manner as they examined their

own patients. Defendant- consented
to the examination, granted every
request, answered every question,
and requested them to call again.
One of the last two physicians stated
that from the manner of himself
and companion defendant had rea-
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son to think they were physicians.
The testimony of the physicians was
objected to as calling for disclosure
of privileged communications. Ob-
jection sustained. The court uses
this language

:

" The spirit of this statute we ap-

prehend to be that, whenever the

confidential relation of physician and
patient has once existed, and the

patient has, in consequence thereof,

yielded to examinations and made
communications which he would not

otherwise have made, the seal of

secrecy shall be set on the transac-

tion. It follows that it is the duty
of the court to give full effect to

this wise and humane provision.

Such effect cannot, however, be
given unless the party be protected

in all cases of confidential disclos-

ures whenever the patient had rea-

son to suppose that the relation ex-
isted, and did, in fact and truth, so

suppose. The injury to him is as

great, in the case of divulgement of

information thus obtained, as it

would be if the relation had technic-

ally existed ; for it is plain that the

opportunities for gaining the infor-

mation would not have been volun-
tarily afforded had it not been for

an entire confidence in the fact of
such relation existing. We are of

opinion, therefore, that in a case in

which a physician has attended up-
on a person, under circumstances
calculated to induce the opinion that

his visit was of a professional nature,

and the visit has been so regarded
and acted upon by the person, that

the relation of physician and patient

contemplated by the statute may
fairly be said to exist. The spirit of
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f. Relation Presumed. — When it appears physician made an ex-
amination of a certain person, it will be presumed that the relation

of physician and patient existed, and that information obtained was
for the purpose of enabling physician to act.*^**

D. Communication. — It is essential to claim of privilege that

the communication in question was confidential/'^

Knowledge Intended To Be Made Known, — Thus, knowledge which
patient knows physician must necessarily make known to another
person is not privileged.*^^

Examination of Dead Person, Not Patient. — A physician may state

what was disclosed by his examination of a dead person, who had
not been in his lifetime a patient of witness, the information not
having been imparted in confidence. "^^

It is not essential that the examination or consultation be con-
ducted or held in secret.'"

the statute is thereby respected, and
no great violence done to its literal

terms. We are also of opinion that

the prisoner had reasonable ground
of apprehension that Drs. Avery and
Montgomery called to render him
aid. Their language to him which
introduced this interview, though to

our minds and at this distance from
the occasion conveying a dififerent

meaning from that in which the

prisoner manifestly received it, did

not necessarily exclude the idea of

their visit being one of a profes-

sional nature. By a person reduced
by pain and very much in need of
treatment the language would not
be closely scanned, and it might well

be understood by him as a message
from the coroner to examine into

his injuries. Their manner to him
was, moreover, purely professional,

and as we now look at the descrip-

tion of it, aside from the other mat-
ters, we naturally adopt the con-

clusion that it was by profession-

al men for professional purposes,
rather than by government wit-

nesses to obtain testimony for the

prosecution."
66. Munz V. Salt Lake City R.

Co., 25 Utah 220, 70 Pac. 852.

67. Scripps V. Foster, 41 ]Mich.

742, 3 N. W. 216. (See statement in

note 48 under I, 6, C, c, (i.) ; Clark
V. State, 8 Kan. App. 782, 61 Pac.
814.

" Confidential Communication,"
" Necessary Information." — There
seems to be some uncertainty in the

use of these expressions. In many
cases they are used interchangeably.
In some decisions the expression
" confidential communication "

i s

used to indicate either communica-
tions directly made, or knowledge in

any manner acquired by reason of
the relation of physician and patient.

Other cases limit " communication "

to matter communicated to physician
by an act of patient. In this arti-

cle the expressions are treated as
synonymous.

68. In Clark v. State, 8 Kan.
App. 782, defendant was prosecuted
for bastardy. Defendant and rela-

trix agreed that relatrix should be
examined by a physician, and if his

examination showed that pregnancy
of relatrix was of not more than
four months' duration, defendant
would marry her. Held, that state-

ments made by relatrix to physician
were not privileged.

69. Harrison v. Sutter St. R. Co.,
116 Cal. 156, 166, 47 Pac. 1019.

70. Grattan v. Metropolitan L.
Ins. Co., 80 N. Y. 281, 297, 36 Am.
Rep. 617.

In Cahen v. Continental Ins. Co..

9 Jones & S. (N. Y.) 296, it was
held that communication to physi-
cian in presence of patient's wife
and nurse are privileged. Judg-
ment reversed on another ground,
but this question not discussed. See
also Murphy v. Commissioner (Cal.

App.), 83 Pac. 577.

As to third persons unnecessarily
present, see ante, I, 6, B, c.
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But it has been held that all knowledge is privileged, whether

confidential or not/^

E. Necessary Information. — It is also essential that knowl-

edge acquired by a physician was necessary/-

a. Prescribe for or Treat Patient. — Knowledge must have been

necessary to enable physician to prescribe for^^ or treat his patient

for an actual or supposed ailment/*

71. Renihan v. Dennin, 103 N. Y.

573, 9 N. E. 320, 57 Am. Rep. 770

;

Grattan v. Metropolitan L. Ins. Co.,

80 N. Y. 281, 36 Am. Rep. 617;
Griffiths V. Metropolitan St. R. Co.,

171 N. Y. 106, 63 N. E. 808.

72. " The word ' necessary
'

should not be so restricted as to

permit testimony of statements or

information in good faith asked for

or given to enable intelligent treat-

ment, although it may appear that

the physician might have diagnosed

the disease and prescribed for it

without certain of the information, so

that it was not strictly necessary.

Sloan V. N. Y. C. R. Co., 45 N. Y.

125 ; Grattan v. Met. Life Ins. Co., 80

N. Y. 281 ; Renihan v. Dennin, 103

N. Y. 573." In re Will of Bruendl,

102 Wis. 45, 78 N. W. 169; In re

Hunt's Will, 122 Wis. 460, 100 N.

W. 874.
73. The word " prescribe " as

used in statutes of privilege, should
not be limited to its ordinary sense

of writing directions for drugs or
medicines, but should be held to in-

clude any directions given to alle-

viate the patient's condition. In re

Will of Bruendl, 102 Wis. 45, 78 N.
W. 169; In re Hunt's Will, 122 Wis.

46, 100 N. W. 874.

74. Necessary Information.
Statement to, or knowledge ac-

quired by, a physician is not privi-

leged, unless it was necessary to en-

able him to perform his duties.

Arkansas. — Collins v. Mack, 31

Ark. 684, 694.

California. — /;; re Black's Estate,

132 Cal. 392, 64 Pac. 695; Harris v.

Zanone, 93 Cal. 59, 71, 28 Pac. 845.

Iowa. — Sutcliffe v. Iowa State

T. M. Assn., 119 Iowa 220, 93 N.
W. 90, 97 Am. St. Rep. 298.

Kansas. — Clark v. State, 8 Kan.
App. 782, 61 Pac. 814; Kansas City,

etc. R. Co. V. Murray, 55 Kan. 336,

40 Pac. 646.
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Michigan. — Campau v. North, 39
Mich. 606. 33 Am. Rep. 433; People
v. Glover, 71 Mich. 303, 38 N. W.
874; Lincoln v. Detroit, loi Mich.

245, 59 N. W. 617; People v. Cole,

113 Mich. 83, 71 N. W. 4SS.

Missouri. — James t'. Kansas City,

85 Mo. App. 20; Smart v. Kansas
Cit\-, 91 Mo. App. 586, 596; Hamil-
ton" V. Crowe, 175 Mo. 634, 75 S. W.
389; Hollowav V. Kansas City. 184

Mo. 19, 82 S." W. 89; Linz V. Mas-
sachusetts Mut. L. Ins. Co., 8 Mo.
App. 363.

New York. — Edington v. Aetna
L. Ins. Co., 77 N. Y. 564; Henry
V. New York L. E. & W. R. Co., 10

N. Y. Supp. 508; People v. Koerner,

154 N. Y. 355. 365, 48 N. E. 730;
Green v. Metropolitan St. R. Co.,

171 N. Y. 201, 63 N. E. 958, revers-

ing s. c. 72 N. Y. Supp. 524, 89 Am.
St. Rep. 807; Griebel v. Brooklyn H.
R. Co., 74 N. Y. Supp. 126; De Jong
V. Erie R. Co., 60 N. Y. Supp. 125;

Brown v. Rome, W. & O. R. Co., 45
Hun 439; Deutschmann v. Third
Ave. R. Co., 84 N. Y. Supp. 887,

893; People %'. Abrahams, 88 N. Y.

Supp. 924; Benjamin v- Tupper Lake,

97 N. Y. Supp. 512. Grattan v. Na-
tional L. Ins. Co., 15 Hun 74.

Wisconsin. — James v. State, 124

Wis. 130, 102 N. W. 320.

But see Doran v. Cedar Rapids
& M. C. R. Co., 117 Iowa 442, 90
N. W. 815; Hewitt V. Prime, 21

Wend. (N. Y.) 79-

In Bower v. Bower, 142 Ind. 194,

41 N. E. 523, it was held that a phy-
sician could testify concerning his

patient's mental condition, it ap-

pearing that his knowledge was ac-

quired while collecting a bill for

services, and not in the course of

consultation.
" It is not sufficient to authorize

the exclusion that the physician ac-

quired the information while at-

tending his patient; but it must be
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b. To Confirm Previous Exauiiiiation. — If an examination be

made to confirm previous observation, the information thereby ob-

tained is privileged/^

c. Privileged, Whether Necessary or Not. — But it has been held

that all information acquired by a physician in the discharge of his

duty is privileged, whether such information was necessary or not.'*^

d. Necessary Character, Question for Court. — Whether or not

certain information was necessary to enable physician to act, is a

question for the court. "^

Whether or Not Necessary. — The question whether or not certain

information was necessary, will be determined by the court from
examination of physician ofifered as a witness, and if he states that

information was not necessary to enable him to prescribe for or

treat his patient, his evidence as to the information in question

will be admitted.'*

the necessary information men-
tioned" (in statute above quoted).
Edington v. Aetna L. Ins. Co., 77
N. Y. 564. See Hoyt v. Hoyt, 112

N. Y. 493, 20 N. E. 402.

Information Acquired Partly at

Social Visits— Where testimony of

physician showed that he had at-

tended a certain person profes-

sionally for a number of years, that

he made some visits which were not
professional, and for which he made
no charge, his testimony as to that

person's mental condition, founded
upon knowledge acquired during the

period testified to should be ex-
cluded. Brigham v. Gott, 3 N. Y.
Supp. 518. In this case the issue

was the mental condition of pa-
tient, it being sought to show by
her physician that at a certain time
her memory became defective. It

was contended that the testimony
was competent, because some of the

information testified to might have
been obtained at non-professional
visits ; but the appellate court held
that the evidence showed that the
information was acquired during a
period when physician was prescrib-
ing for patient as such, and was
priv'ileged.

Physician Unable to Segregate.

If physician is unable to separate
what he learned from patient by
confidential communication or ex-
amination from that which he
learned from social visits, his testi-

mony should be excluded. In re

Darragh's Estate, 5 N. Y. Supp. 58.

Competent, if Segregation Possi-

ble But his testimony is compe-
tent, if confidential matter can be
separated from matter not confiden-
tial. Seifert v. State, 160 Ind. 464,

67 N. E. 100, 98 Am. St. Rep. 340.
Information Casually Obtained

from general observation of a per-

son while attending other members
of his family is not privileged, it

not appearing that the person in

question consulted the physician.

Jennings v. Supreme Council, L. A.
Ben. Assn., 81 N. Y. Supp. 90.

75. In Smart v. Kansas Cit}', 91

Mo. App. 586, 596, the court holds
that such information, although ac-

quired after the relation has ceased,
is continuing information and privi-

leged.

76. Pennsylvania Co. v. Marion,
123 Ind. 415, 23 N. E. 973, 18 Am.
St. Rep. 330. 7 L. R. A. 687. (See
statement in note 21, under I, 7, B. f.

(3.) ; New York, C. & St. L. R. Co.
v. Mushrush, 11 Ind. App. 192, 2>7 N.
E- 954, rehearing denied, 38 N. E.
871 ; McRae v. Erickson, i Cal. App.
326, 82 Pac. 209; Briesenmeister v.

Knights of Pvthias, 81 Mich. 525, 45
N. W. 977.

77. In re Redfield's Estate, 116

Cal. 637, 644, 48 Pac. 794.
78. In re Halsey's Estate, 9 N. Y.

Supp. 441.
Necessity Shown by Physician's

Statement— Kenyon v. City of
Mondovi, 98 Wis. 50, 73 N. W. 314.

Where physician called as a witness

stated that he did not attend a certain
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Presumed Necessary From Relationship.— But the relationship of

physician and patient being shown, it will be presumed that the

information in question would not have been imparted to the physi-

cian, except for the purpose of aiding him to prescribe."^

F. Information Acquired in Discharge of Duty. — It is es-

sential to a claim of privilege that the information in question be

acquired while the' physician is engaged in rendering professional

service to his patient, the mere fact of the existence of the relation

being insufficient.
^°

person as a ph3'sician, and there was
nothing from which the contrary ap-

peared, ruling admitting his testimony
will not be disturbed upon appeal.

Stowell V. American C. R. Assn., 5
N. Y. Supp. 233.

In State v. Kennedj', 177 Mo. 98,

75 S- W. 979. 987, it is said that the

physician must determine for himself

whether the information acquired by
him from his patient is necessary.

79. Necessary Character Pre-
sumed.— Grattan V. MetropoHtan L.

Ins. Co., 80 N. Y. 281, 36 Am. Rep.

617; Fenney v. Long Island R. Co.,

116 N. Y. 375, 22 N. E. 402, 5 L. R.

A. 544; State V- Kennedy, 177 Mo.
98, 75 S. W. 979. 988.

In Edington v. Mutual L. Ins. Co.,

67 N. Y. 185, 194, the court says

:

" The point made that there was no
evidence that the information asked
for was essential to enable the phy-
sician to prescribe is not well taken,

as it must be assumed from the rela-

tionship existing that the information
would not have been imparted except
for the purpose of aiding the physi-

cian in prescribing for the patient."

In Battis v. Chicago, R. I. & P. R.

Co., 124 Iowa 623, 100 N. W. 543, the

court says :

"' We are not to be re-

garded as overlooking the further

contention of counsel for appellant

in the case at bar to the effect that

the testimony here sought to be

elicited did not relate to any com-
munication ' necessary and proper to

enable him to discharge the func-

tions of his office,' etc. It may be
true, possibly, that the knowledge ac-

quired by thfe physician was not, in

point of fact, and strictly speaking,

necessary and proper to enable him
to perform the functions of his office.

But of this we are not in position to

judge, nor are we called upon to de-

termine what the fact might be when
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reduced to a last analysis. It was
the condition of plaintiff that was
the subject of the inquiry, and it was
the professional judgment of the phy-
sician that was called for. The
privilege cannot be subject to

measurement by metes and
bounds, and we may well assume
that all that was told to the phy-
sician, and all that was developed by
his examination or came under his

observation, was necessary and
proper for his understanding of the

condition of his patient. The rela-

tion of physician and patient being
established, if by any fair intendment
communications made have relation

to the physical or mental condition
of the patient, we are bound to hold
them privileged."

80. Herries v. Waterloo, 114 Iowa
374, 86 N. W. 306; Hamilton v.

Crowe, 175 Mo. 634, 75 S. W. 389;
In re Black's Estate, 132 Cal. 392, 64
Pac. 695.

In Bower v. Bower, 142 Ind. 194,

41 N. E. 523, a physician was ques-
tioned as to his patient's mental
condition. It appeared that he had
been employed by patient, but that

his knowledge on the question in is-

sue was acquired while collecting

from patient a bill for professional

services. Held, that his testimony
was admissible.

Seifert v. State, 160 Ind. 464, 67
N. E. 100, 98 Am. St. Rep. 340. In
this case a physician called to collect

his bill from a woman upon whom
an abortion had been committed. In

response to his inquiry as to whether
a certain man would pay the bill, she
said the man referred to had had
nothing to do with producing her
condition. Held, that this state-

ment could be proved by the physi-

cian.

Information of the condition of a
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Duty Not Connected With Patient. — As to information acquired

by physician in the course of performing duty not relating to per-

son examined, see cases in notes. ^^

7. Extent of Privilege. — A. What Matters Privileged. — a.

Physical Condition of Patient. — As privilege extends to all in-

formation*^ necessarily acquired by physician in the cotirse of pro-

fessional employment, it follows that he cannot testify concerning

the physical condition of his patient.**^

b. Fact of Disease. — Nor as to whether his patient had a cer-

tain disease.®*

c. Nature of Disease. — Nor as to the nature of the disease for

which he was treated.^^

person, acquired by a physician prior

to formation of the relation is not
privileged. In re Lowenstine's Es-
tate, 21 N. Y. Supp. 931.

81. It has been held that when
hospital physician attends a patient

of his hospital, and, in accordance
with the rules of his hospital ques-
tions patient as to the cause of in-

jury, the information thus acquired
is privileged, as being necessary to

enable the phj-sician to perform his

professional duty. Griebel v. Brook-
lyn Heights R. Co., 74 N. Y.

Supp. 126.

But in Green v. Metropolitan St.

R. Co., 171 N. Y. 201, 63 N. E. 958,

89 Am. St. Rep. 807, it appeared that

the same state of facts existed, that

is, a physician, in order to comply
with hospital rules, questioned a pa-
tient as to cause of injury. Objec-
tion to question was sustained, and
upon appeal this ruling was held er-

roneous. The court did not discuss

the question of necessity as affected

by hospital rules, but held the testi-

mony admissible.

As to admissibility of record, re-

quired by hospital rule to be made by
physician as to inmate, and as to

waiver arising from its introduction

bv patient, see Kemp v. Metropolitan
St. R. Co., 88 N. Y. Supp. i.

82. " Information." — " Informa-
tion " mentioned in the New York
statute extends to all facts which
necessarily come to the knowledge of

the physician in a given professional

case. People v- Stout, 3 Park.
Crim. (N. Y.) 670.

All Necessary Knowledge Privi-

leged Kenyon v. City of Mondovi,
98 Wis. 50, 72, N. W. 314; BaUis v.

Chicago, R. I. & P. R. Co., 124 Iowa
623, 100 N. W. 543.

83. Physical Condition of Pa-
tient— Finnegan v. Sioux City, 112

Iowa 232; Jones v. Brooklyn, B. &
W. E. R. Co., 3 N. Y. Supp. 253;
Grossman v. Supreme Lodge, 6
N. Y. Supp. 821 ; Lackland v. Lex-
ington Coal Min. Co., no Mo. App.
634, 85 s. w. 397.

Even as Regards Sobriety.

Finnegan v. Sioux City, 112 Iowa
232, 83 N. W. 907.

In Edington v. Aetna L. Ins. Co-,

13 Hun (N. Y.) 543, the following
questions were held improper :

" Was
he cured when he left your hands ?

"

" Was he better or worse after you
ceased treating him?" Also the

question whether or not, on a certain

day, patient was in good health, was
of sound body, and one who usually

enjoyed good health. The last ques-
tion was held objectionable, as based
upon information acquired in profes-

sional attendance.
Whether Patient Conscious or Un-

conscious Battis V. Chicago, R. I.

& P. R. Co., 124 Iowa 623. 100 N.
W. 543,

.

Physician can not give statements
of patient as to condition of health

prior to time of making statement.

Barker v. Cunard S- S. Co., 36 N. Y.

Supp. 256, affirmed without opinion.

157 N. Y. 693, 51 N. E. 1089.

Contra, as to Condition Metro-
politan L. Ins. Co. .V. Howie, 68
Ohio St. 614, 68 N. E. 4.

84. Nelson v. Nederland Ins. Co..

no Iowa 600, 81 N. W. 807; Sloan
V. New York, C. R. Co., 45 N. Y.
125.

85. Nelson v. Nederland L. Ins.
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Testimony Incompetent, Though Specific Disclosure Not Hade.— It has

been held that it is error to admit the testimony of physicians, al-

though it makes no specific disclosure of nature of disease, if it

shows that they treated a person for a considerable time and that

they were specialists in the disease which caused the patient's

aeath.^*^

Whether Certain Illness Was Last Illness. — Physician cannot be

asked when he was applied to in relation to the last illness of his

patient, as such question requires statement of information which
could be acquired in professional capacity only ; as whether or not

the illness in question was patient's last illness, involves a consider-

ation of the nature of the disease.^^

Cause of Death. — Nor can he state the cause of his patient's

death.**

d. Fact of Treatment. — Or that he treated patient for a cer-

tain disease.*"

Co., no Iowa 600, 81 N. W. 807;
Lammiman v. Citizens' St. R. Co..

112 Mich. 602, 71 N. W. 153;
Cahen v. Continental L. Ins. Co.,

69 N. Y. 300; Himn v. Hunn, i

Thomp. & C. (N. Y.) 499; Redmond
V. Industrial Ben. Assn., 28 N. Y.
Supp. 1075; s- <^- affirmed 150 N. Y.

167, 44 N. E. 769; Davis V. Supreme
Lodge K. of H., 54 N. Y. Supp.
1023 ; Grattan v. Metropolitan L- Ins.

Co., 80 N. Y. 281, 36 Am. Rep. 617.

In Brown v. Metropolitan L. Ins.

Co., 65 Mich. 306, 32 N. W. 610, 8
Am. St. Rep. 894, 901, it was held
that a question to a physician as to

whether or not he had treated a per-

son for a certain disease was proper
But in Jones v. Banker's Life Assur.

Co. 120 Mich. 211, 79 N. W. 204, the

supreme court of Michigan says of

Brown v. Metropolitan L. Ins. Co.,

that that decision must be limited to

the facts there involved. The court

states that in Brown v. Metropolitan

L. Ins. Co., the testimony of a phy-
sician was admitted because an in-

jured person had in one application

for insurance stated that she had had
a certain disease for which she had
been treated by a physician whom she

named, and stated in her second ap-

plication that she had never been sick.

The court in Jones v. Life Assn. said

this ruling was correct.

86. McCormick v. United L. & A.
Ins. Assn., 29 N. Y. Supp. 364. This
was an action upon policy of life iri-
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surance. Defense, breach of war-
ranty by insured. Defendant claimed
that when insured made his applica-
tion he was suffering from cancer.
Three physicians were permitted to

testify for defendant against plain-

tiff's objection. On this subject the
court says :

" It is urged that these
physicians disclosed no information
derived from Story while they were
treating him in a professional ca-
pacity. While this may be tech-

nically true, we think that by per-
mitting the defendant to show by
these witnesses that they had treated
him for some disease for a long time
anterior to the date of the policy,

and that they were specialists, and
accustomed to treat cancers, and dis-

eases of the tongue and throat, the

spirit of the section was violated, and
an error was committed in admitting
this evidence over the objection of
the plaintiff."

87. Patten v. United L. & A. Ins.

Assn., 16 N. Y. Supp. 376; reversed

133 N. Y. 450, 31 N. E. 342, but this

subject is not discussed.

88. Physician cannot state cause

of a person's death, if knowledge of

the disease which caused it was ac-

quired in the course of professional

treatment. Grattan v. Metropolitan

L. Ins. Co., 80 N. Y. 281, 298; s. c
92 N. Y. 274, 287, 36 Am. Rep. 617.

89. McGowan v. Supreme Order
I. O. F., 104 Wis. 173, 80 N. W. 603.
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e. Mental Condition. — Nor can he testify concerning patient'5

mental condition.""

Competent in Inquisition in Lunacy. — But it has been held in New
York that upon an inquisition in lunacy a physician may testify con-
cerning mental condition of his patient.®^

f. Opinion Founded Upon Professional Communication. — Phy-
sician may not state his opinion of his patient's condition, mental
or physical, when that opinion is based upon knowledge obtained
from patient's statements, or from an examination made in course
of professional employment."^

g. Means of Acquiring Knowledge Immaterial. — Privilege ex-

tends to information acquired from examination or observation of

patient, as well as to matters communicated to physician orally.^^

90. California. — In re Flint's Es-
tate, 100 Cal. 391, 34 Pac. 863; In re

Nelson's Estate, 132 Cal. 182, 64 Pac.

294; In re Redfield's Estate, 116

Cal. 637, 644, 48 Pac. 794.

Indiana. — Gurley v. Park, 135 Ind.

440, 35 N. E- 279 ; Brackney v. Fogle,

156 Ind. 535. 60 N. E. 303; Towles v.

McCurdy, 163 Ind. 12, 71 ^. E. 129.

New York. — Renihan v. Dennin,
103 N. Y. 573, 9 N. E. 320, 57 Am.
Rep. 770, aiRrming 38 Hun 270; In re

Coleman, iii N. Y. 220, 19 N. E. 71

;

Loder V. Whelpley, iii N. Y. 239,
18 N. E. 874; Mason v. Williams, 6
N. Y. Supp. 479; In re Connor's Will,

7 N. Y. Supp. 855 ; Van Orman v.

Van Orman, 11 N. Y. Supp. 931; In
re Preston's Will, 99 N. Y. Supp. 312.

In re Darragh's Estate, 5 N. Y. Supp.

58-

Wisconsin. — In re Hunt's Will,

122 Wis. 460, 100 N. W. 874.

91. In In re Benson, 16 N. Y.
Supp. Ill, the court admitted an affi-

davit of attending physician showing
that person whom he had treated pro-
fessionally was insane. The court
held that the statute of privilege did
not extend to inquisition of lunacy.
The court also held that, even if

statute did extend to such cases, the
privilege was waived by failure to

object, although the record does not
show that patient was represented on
the hearing.

92. Thompson v. Ish, 99 Mo. 160,

12 S. W. 510, 17 Am. St. Rep. 552;
Heuston v. Simpson, 115 Ind. 62, 17
N. E. 261, 7 Am. St. Rep. 409.
See statement of case of Grattan

V. Metropolitan L. Ins. Co. 24 Hun

(N. Y.) 43. When this case was sent

back for new trial, the trial court ex-
cluded a question to the examining
physician calling for his opinion
founded upon knowledge of the gen-
eral appearance of the person ex-
amined, on the theory that all the

physician's information was acquired
at one examination, and if part was
privileged, all was. On appeal to

general term this ruling was held
correct. See 28 Hun (N. Y.) 430.

Opinion not reported.

In Rose v. Supreme Court O. of
P., 126 Mich. 577. 85 N. W. 1073, a
physician was asked, " Excluding
any knowledge or information you
obtained while treating the insured,

and judging from her appearance at

the time of the treatment, what is

3'Our opinion, whether she was a wo-
man in good health and sound body,
and a woman who usually enjoyed
good health?" Held, improper, as
calling for opinion based upon in-

formation acquired during treatment.

Jail Physician as Expert The
nominal professional relation be-

tween jail physician and a prisoner
does not disqualify the physician as
an expert upon the subject of the
prisoner's mental condition. People
V. Schuyler, 43 Hun (N. Y.) 88.

93. Colorado. — Colorado Fuel &
Iron Co. V. Cummings, 8 Colo. App.

541, 46 Pac. 875.

Indiana. — Springer v. Byram, 137
Ind. 15, 36 N. E. 361, 45 Am. St. Rep.

159, 23 L. R. A. 244; Carthage Tpk.
Co. V. Andrews, 102 Ind. 138, 52 Am.
Rep. 653; Heuston v. Simpson, 115
Ind. 62, 17 N. E. 261, 7 Am. St. Rep.

Vol. X
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409; Gurley v. Park, 135 I"d. 440. 35

N. E. 279; Masonic Assn. v. Beck, 77

Ind. 203, 40 Am. Rep. 295.

/owa.— Battis v. Chicago, R. I. &
P. R. Co., 124 Iowa 623, 100 N. W.
543; Prader v. Accident Assn., 95
Iowa 149, 63 N. W. 601.

Michigan'— ^v\ggs v. Briggs, 20

Mich. 34.

Missouri. — Smart f. Kansas City,

91 Mo. App. 586, 595; Thompson v.

Ish, 99 Mo. 160, 12 S. W. 510, 17 Am.
St. Rep. 552; Linz v. Massachusetts

Mut. L. Ins. Co., 8 Mo. App. 363;

Streeter v. City of Breckenridge, 2^

Mo. App. 244, 251 ; Smoot v. Kansas
City, 194 Mo. 513, 92 S. W. 363.

New York. — Grattan v. Metropoli-

tan L. Ins. Co., 92 N. Y. 274, 44 Am.
Rep. 372; s. c. 80 N. Y. 281, 36 Am.
Rep. 417; s. c. 15 Hun 74; Renihan v.

Dennin, 103 N. Y. 573. 9 N. E. 320,

57 Am. Rep. 770 ; Sloan v. New York
Cent. R. Co., 45 N. Y. 125; People v.

Stout, 3 Park. Cr. 670.

Wisconsin. — Shafer v. Eau Claire.

105 Wis. 239, 81 N. W. 409; In re

Hunt's Will, 122 Wis. 460, 100 N.

W. 874.

In Edington v. Mutual L. Ins- Co.,

67 N. Y. 185, s. c. 5 Hun i, the stat-

ute in question prohibited physician

disclosing any " information which he

may have acquired in attending any

patient in a professional character,

and which information was necessary

to enable him to prescribe for such

patient as a physician, or to do any act

for him as a surgeon." The court

says :
" It is also urged that the stat-

ute does not prohibit the disclosure

of the knowledge which the physicians

acquired otherwise than by com-
munications made by the patient.

We think such a construction would
be too narrow. The word ' informa-

tion,' as used in the statute, com-
prehends the knowledge which the

physicians acquired in any way
while attending the patient, whether
by their own insight, or by verbal

statements from him, or from mem-
bers of his household, or from nurses

or strangers, given in aid of the

physician in the performance of hi3

duty. Such is the true signification

of the word ' information.' Knowl-
edge, however communicated, is in-

formation. It may be as well de-

rived through the sense 01 sight as

Vol. X

that of hearing. The principle is

the same in whatever way the in-

formation passes. (Coveney v. Tan-
nahill, i Hill 35; Robson v. Kemp,
5 Esp. 53.) A dumb patient and one
whose vocal organs have been para-

lyzed, are equally protected by the

statute with others. The secrets of

the sick chamber cannot be revealed,

because the patient was too sick to

talk, or was temporarily deprived of

his faculties by delirium or fever, or

any other disease, or because the

physician asked no questions. The
statute seals the lips of the physician

against divulging in a court of jus-

tice the intelligence— or, if the word
is preferred, ihe knowledge or in-

formation— which he acquired while

in the necessary discharge of his pro-

fessional duty. It was enacted for

the purpose of extending to the re-

lation between a patient and his phy-
sician, the same rule of public policy

by means of which the common law
protected the professional confidence

necessarily existing between a client

and his attorney." Judgment re-

versed on appeal, but ruling on this

subject held correct. See also Grat-

tan V. National L. Ins. Co., 15 Hun
(N. Y.) 74-

" If the knowledge is acquired in

the chamber of the patient, and in

the discharge of professional duty,

the physician can make no dis-

closure. This is true, whether the

knowledge is communicated by the

words of the patient, or is gained by
observation, or is the result of a

professional examination. The law
forbids the physician from disclosing

what he learns in the sick-room, no
matter by what method he acquires

his knowledge." Heuston v. Simp-
son, 115 Ind. 62, 17 N. E. 261, 7 Am.
St. Rep. 409.

The word " communication " as

used in a statute, means much the

same as the word " information."

Prader v.' Accident Assn., 95 Iowa
149, 63 N. W. 601.

In Briggs v. Briggs, 20 Mich. 34,

41, referring to a stace statute which

forbade a physician to disclose any

information which he may have ac-

quired in attending any patient in his

professional character, the court says :

" We do not understand the informa-

tion here referred to, to be confined
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(1.) Silence of Patient.— Physician will not be permitted to testify

that his patient made no statement in regard to a particular pain

or ailment.^*

to communications made by the pa-

tient to the physician, but regard it

as protecting, with the veil of privi-

lege, whatever in order to enable

the physician to prescribe, was dis-

closed to any of his senses, and
which in any way was brought to his

knowledge for that purpose."
" It is the acquisition of informa-

tion through the medium of profes-

sional attendance that is the essential

thing. When the patient submits his

person to the physician, no word may
be necessary; and if necessary, this

makes no difference, since in both
cases the information is acquired
from the patient." Linz v. Massa-
chusetts Mut. L- Ins. Co., 8 Mo. App.

363.
.

Privilege extends to knowledge
acquired from the patient himself,

not only communications received

from his lips, but from observations

of his appearance and symptoms and
from the statements of others who
may surround him at the time.

Edington v. Mutual L. Ins. Co., 67
N. Y. 185. See statement of Gart-

side V. Connecticut Mut. L. Ins. Co.,

76 Mo. 446, 43 Am. Rep. 765, and
language quoted therefrom in note

13 under I, 5, A, a, ante.

In Squires v. City of Chillicothe,

89 Mo. 226, 231, I S. W. 23, it is

said that the case of Gartside v. Ins.

Co., has been overruled. No deci-

sion rendered between the dates of

the two cases expressly overrules

Gartside v. Ins. Co. An overruHng
of that decision was not necessary in

Squires v. Chillicothe. It would
seem that in the Squires case the

court intended to refer to Harriman
V. Stowe, 57 ]\Io- 93, a decision which
is inconsistent with the principle an-

nounced in Squires v. Chillicothe.

This is strengthened by the fact that

the Squires case refers to Groll v.

Tower, 85 Mo. 249, as the overruling
case, and in Groll v. Tower, Harri-
man V. Stowe is expressly disap-

proved, while Gartside v. Ins. Co., is

not even criticized, the court stating

that the ruling therein was correct,

but the facts being different from

those involved there (Groll v.

Tower), the case was not a control-
ling authority in that case. Further,
Gartside v. Ins. Co. is cited as au-
thority in Thompson v. Ish, 99 Mo-
160, 173, a case decided three years
subsequent to decision of Squires v.

Chillicothe, and in Kling v. City of

Kansas, 2y Mo. App. 231, 241.

Knowledge is privileged whether
gathered from statements of patient,

or from examination. Colorado
Fuel & Iron Co. v. Cummings. 8
Colo. App. 541, 46 Pac. 875, in which
the court says :

" As we view the case,

and as we believe the law to be, the
inhibition is broad enough to exclude
an examination of the surgeon as to

any information which he has ac-
quired while attending* a patient,

whether this information is deduced
from statements or gathered from his

professional or surgical examination.
It is a common knowledge that the
eye and finger of the attending sur-
geon is vastly more expert in locat-

ing cause or trouble than the tongue
of the most astute patient. The au-
thorities hold that no matter how the
information may be acquired,
whether it comes to the surgeon in

the shape of oral statements, or by
reason of his examination, he cannol
be interrogated respecting it. Freel
V. Railway Co., 97 Cal. 40, 31 Pac.

730; Gartside v. Insurance Co., 76
Mo. 446; Briggs V. Briggs, 20 Mich.
34; Dilleber v. Insurance Co., 69 N.
Y. 256; Masonic Assn. v. Beck, yj
Ind. 203."

Contra, Limited to Communica-
tions Made by Patient Metro-
politan L. Ins. Co. V. Howie, 68 Ohio
St. 614. 68 N. E. 4.

94. If patient makes no reference
to a certain feeling or pain, his phy-
sician is justified in assuming that it

does not exist, and thus acquires in-

formation as to his patient's condi-
tion. This information is privileged.

Smart z\ Kansas City, 91 Mo. App.
586. In this case the court says

:

" There were several questions asked
of physicians, who attended plaintiff

in a professional capacity, which

Vol. X
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(2.) Question by Patient.— Physician will not be permitted to

testify as to question asked him by patient concerning disease or

condition treated.""

h. Statement of Prior Condition. — The privilege extends to

statements of patient showing his condition prior to first consulta-

tion with physician."''

i. Statements and Acts of Physician. — Privilege also extends to

statements of physicians to patient,"'^ and to testimony of physician

as to medicine prescribed."^

Prescription.— A physician's prescription is also privileged.""

j. Information Acquired After Death of Patient, but which is the

result of continued observation, is privileged.^

k. Information Acquired From Other Treatment. — The Court

of Appeals of New York, following its policy of applying a liberal

raise important legal questions of

evidence. In order to support de-

fendant's theory that the hurt from
the fall on the sidewalk did not

cause the amputation, two of the

physicians who waited upon her for

several weeks before the amputation,

were asked questions designed to

show that she never mentioned to

them the fall on the sidewalk. The
offer of this testimony was objected

to by plaintiff and rejected by the

court. Defendant insists that this

was not a communication from the

patient to the physician, but was, on
the other hand, evidence that there

was no communication and was
thereby not covered by the statute.

The statute (section 4659, Revised
Statutes 1899) reads that a physician

and surgeon shall not testify ' con-

cerning any information which he

may have acquired from any patient

while attending him in a professional

character, and which information
was necessary to enable him to pre-

scribe for such patient as a physician,

or to do any act for him as a sur-

geon.' It will be observed that the

statute does not use the word, ' com-
munication' ; the statutory word is,

' information.' It is knowledge com-
mon to everyone, but especially acted
upon by physicians, that information
may be had by lack of communica-
tion ; and in many instances it is

acted upon as if there was an affirm-

ative statement. A physician hear-
ing no complaint or statement as to

certain feeling, or pain, or other con-
dition of his patient, must assume
that it does not exist ; he thereby

gains ' information ' that it does not
exist. The effort made by defend-
ant to show as a fact that no com-
plaint of the fall was made, was, of

course, that the jury might be in-

formed that, in all probability, no
injury resulted from the fall. In

other words, defendant wanted to

convey to the jury the information
which the doctor received through
the silence of his patient. Informa-
tion is not confined to communica-
tions. Briggs V. Briggs, 20 Mich. 34."

95. Baxter v. Cedar Rapids, 103

Iowa 599, 72 N. W. 790.
96. Barker r. Cunard S. S. Co.,

36 N. Y. Supp. 256.
97. Consultation of patient's phy-

sicians in his presence is privileged.

Morris v. New York & W. O. R.

Co., 26 N. Y. Supp. 342.

Physician cannot state whether or

not he informed his patient of the

nature of the disease treated. Nel-

son V. Nederland L. Ins. Co., no
Iowa 600, 81 N. W. 807.

98. Streeter v. City of Breckin-

ridge, 23 Mo. App. 244, 251.

99. Nelson v. Nederland L. Ins.

Co., no Iowa 600, 81 N. W. 807.

1. vSmart v. Kansas City, 91 Mo-
App. 586, 596. In this case it was at-

tempted to be shown by a surgeon

that several days after a certain am-
putation, he examined the bones of

the amputated limb and ascertained

that a certain condition had not ex-

isted. It was held that his knowl-

edge was the result of continued ob-

servation and was privileged. The
court said that, whether or not that

condition existed was a matter of

Vol. X
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construction to statutes of privilege, has held that a physician

may not testify, if his knowledge of the condition or disease sought

to be proved was acquired in the course of treatment of another

disease, and to treat which the knowledge so acquired was not

necessary.^

B. What Matters Not Privileged. — a. Fact of Attendance
and Treatment. — The fact that a physician attended a certain per-

son professionally is not privileged, and physician may be com-
pelled to state that he did examine, or treat, or prescribe for such
person,^ or that a certain persoiT consulted him professionally ;* or

opinion before the operation, and of

demonstration afterward.

2. In re Redfield's Estate. ii6Cal.

637, 644, 48 Pac. 794; In re Preston's

Will, 99 N. Y. Supp. 312.

Nelson v. Oneida, 156 N. Y. 219. 50

N. E. 802, 66 Am. St. Rep. 556. This
case was an action against a mu-
nicipal corporation for damages sus-

tained by a fall due to a defective

sidewalk. Plaintiff claimed to have
sufifered, as the result of the accident,

an umbilical hernia, prolapsus of the

uterus, and several bruises. Defend-
ant claimed that plaintifif had an um-
bilical hernia prior to the accident,

and offered her attending physician as

a witness. The physician testified

that prior to the accident he had at-

tended and treated plaintifif as her
physician more or less during eight or

ten years, during which period he had
attended her twice in childbirth. At
this point plaintifif's counsel objected.

In response to questions by the court

the witness stated that he learned all

he knew in regard to plaintiff in his

capacity as her physician, and that it

was necessary to enable him to treat

her case. The court refused to strike

out the evidence given by witness,

and inquired if defendant proposed to

obtain any other non-privileged testi-

mony from the witness. To this in-

quiry defendant's counsel stated that

he proposed to show that plaintifif had
never been treated by witness for um-
bilical hernia ; but that, on the occa-

sion of other treatment, witness had
discovered that plaintifif had a hernia,

and that the information was not
necessary to enable him to treat her
for the trouble for which he did treat

her. The court excluded the evi-

dence on the ground that the knowl-
edge sought to be disclosed was ac-

quired while treating plaintiff in a

confidential capacity. This ruling
was held to have been correct. The
statute relied upon provided :

" A per-
son duly authorized to practice physic
or surgery shall not be allowed to dis-

close any information which he ac-

quired in attending a patient in a pro-
fessional capacity, and which was
necessary to enable him to act in that
capacity." The court says :

" The evi-

dence offered was clearly within the

protection of the statute. The wit-

ness acquired the information which
the defendant desired to elicit from
him, while attending the patient in a

professional capacity, and the dis-

covery of an umbilical hernia was a
necessary incident of the investiga-

tions made to enable him to act in

that capacity."

3. Indiana. — Haughton v. Aetna
L. Ins. Co., 165 Ind. 32, 73 N. E-

592, 74 N. E. 613.

Michigan. — Brown v. Metropoli-
tan L. Ins. Co., 65 Mich. 306, 32 N.
W. 610, 8 Am. St. Rep. 894, 901

;

Briesenmeister v. Knights of Pythias,

81 Mich. 525, 45 N. W. 977; Cooley
V. Foltz. 85 Mich. 47. 48 N. W. 176;

Dittrich ;'. Detroit. 98 Mich. 245, 57
N. W. 125.

Minnesota. — Price v. Standard L-

& A. Ins. Co., 90 Minn. 264, 95 N.

W. 1 118.

Nczu York. — Numrich v. Supreme
Lodge, 3 N. Y. Supp. 552; Patten

v. United L. & A. Ins. Co., 133 N.
Y. 450, 31 N. E. 342; Deutschmann
V. Third Ave. R. Co., 84 N. Y.
Supp. 887.

4. Nelson v. Nederland L. Ins.

Co., no Iowa 600, 81 N. W. 807.

Physician may state that he had
an interview with a certain person
when he wanted medicine. Bab-

Vol. X
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that he, as a physician, prescribed remedies for a certain person.^

b. Identity of Patient. — He may also identify his patient.®

c. Facts as to Patient. — Physician may also testify that a cer-

tain person was sick ;^ that he was the family physician of a cer-

VAn person, and the number and dates of his visits f also the place

where, and the time during which his treatment continued f also

that a patient was, at a certain time, discharged from treatment i^**

also that witness refused to attend a patient because another phy-

sician was called in without consent of witness. ^^

d. Ordinary Observation. — A physician may testify as to

the existence of any facts concerning his patient which are

equally open to the observation of any other person, and to the

apprehension of which a medical education is not essential.^-

cock V. People, 15 Hun (N. Y.) 347-

5. Nelson v. Nederland L. Ins.

Co., no Iowa 600, 81 N. W. 807.

6. Deutschmann v. Third Ave.

R. Co., 84 N. Y. Supp. 887.

7. Patten v. United L. & A. Ins.

Co., 133 N. Y. 450, 31 N. E. 342.

8. Briesenmeister v. Knights of

Pythias, 81 jMich. 525, 45 N. W. 977;
Patten v. United L. & A. Ins. Co..

133 N. Y. 450, 31 N. E. 342; Becker

V. Metropolitan L. Ins. Co., 90 N.

Y. Supp. 1007, reversing s. e., 87 N.

Y. Supp. 980; Sovereign Camp W.
O. W. V. Grandon, 64 Neb. 39, 89
N. W. 448.

9. Deutschmann v. Third Ave. R-

Co., 84 N. Y. Supp. 887; Price v.

Standard L. & A. Ins. Co., 90 Minn.

264, 95 N. W. 1 1 18.

10. Dittrich v. Detroit, 98 Mich.

245, 57 N. W. 125.

11. Dittrich v. Detroit, 98 Mich.

245, 57 N. W. 125.

12. Bower v. Bower, 142 Ind.

194, 41 N. E. 523; Staunton v.

Parker, 19 Hun (N. Y.) 55; Steele

V. Ward, 30 Hun (N. Y.) 555, 563-

See discussion in Linz v. Massa-
chusetts Mut. L. Ins. Co., 8 Mo. App.

363, although not necessary to de-

cision; s. c. disapproved on this

point in Kling v. City of Kansas, 27

Mo. App. 231, 245; Edington v.

Aetna L. Ins. Co., 77 N. Y. 564;
Fisher v. Fisher, 129 N. Y. 654, 29

N. E. 951 ; In re Loewenstine's Es-

tate, 21 N. Y. Supp. 931.

On this subject, see Jones v.

Brooklyn, B. & W. E. R. Co., 3 N.
Y. Supp. 253. The court*says :

" The
counsel of appellant insisted that the
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statute did not apply to this testi-

mony; that the condition of a bro-

ken leg did not call for the dis-

closure of any of the secrets of the

patient; that the condition of the leg

was obvious to all ; that privacy, the

reason of the rule, having failed, the

rule itself failed. The scars re-

ceived sometimes in the wars of

Venus are as plain to sight as a leg

broken in a railroad accident; yet

the physician has no more right to

expose the latter to public gaze than
the former. Renihan v. Dennin, 103

N. Y. 573, 9 N. E. Rep. 320; Grat-
tan V. Insurance Co., 80 N. Y. 281.

The counsel seems to have been mis-
led by the following language of the

learned judge delivering the opinion

in Edington v. Insurance Co., 77 N.
Y. 571, viz. :

' Suppose a patient has
a fever, or a fractured leg or skull,-

or is a raving maniac, and these ail-

ments are obvious to all about him,,

may not the physician who is called

to attend him testify to these mat-
ters? In so doing there would be no
breach of confidence, and the policy

of the statute would not be invaded."

If this is the law, what would pre-

vent the physician from testifying to

cancers, fistulas, tumors, syphilitic

marks and sores, all of which may be

obvious to others than the medical
expert? But such is not the law;
and the same judge, in referring to

this citation, says in Renihan v. Den-
nin, 103 N. Y. 579, 9 N. E. Rep.

320, where the same question, viz-,

that the statute should be confined in

its application to information of a

confidential nature, came before the
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Contra. — But the contrary of this rule has also been held.^*

e. Condition of Corpse of Non-Patient. — A physician may
testify as to the result of his examination of the body of a dead

person who was not his patient in his lifetime.^*

f. Unnecessary Information. — Information, though obtained in

the course of treatment, which is not necessary to enable physician

to prescribe for or treat his patient, is not privileged. ^^

(1.) Contra. — But the contrary has been held.^^

(2.) Unnecessary Statements. — Physician may give in evidence

statements of his patient relating to matters, knowledge of which
was not necessary to enable him to prescribe.^^

(A.) Cause of Condition. — Consequently he may testify as to

court [as] in Grattaii v. Insurance

Co., 8o N. Y. 281 :' I again attempted

to enforce the same view upon my
bretliren and again failed, and it

was then distinctly held that the stat-

ute could not be confined to informa-

tion of a confidential nature, and that

the court was bound to follow and
give effect to the plain language,

without interpolating the broad ex-

ception contended for.' " Chicago
City R. Co. V. McCaughna, 216 111.

202, 74 N. E. 819, affirming s. c. 117

111. App. 538.
Independent Knowledge Met-

ropolitan L. Ins. Co. V. Howie, 68
Ohio St. 614, 68 N. E. 4. In this

case the following questions were
held proper. " From your treat-

ment of Mrs. Sarah Howie, and the

facts you have testified to, what do
you say was her state of health on
Nov. 12, 1894?" "You may state

what was her condition on that day."
" What, if anything, did j^ou pres-

scribe for her, if j'ou remember?"
The action of the trial court in sus-

taining objection to that question was
held erroneous, the appellate court
holding that the question did not call

for anything communicative by pa-
tient to physician, but for the inde-

pendent knowledge of the latter.

13. In Post V. State. 14 Ind. App.
452, 42 N. E. 1 120, it was held that

a physician could not testify as to

whether or not a certain person ac-

companied a patient who consulted
witness professionallv.

14. Harrison z: Sutter St. R. Co.,
116 Cal. 156, 166, 47 Pac. 1019.

15. Edington v. Aetna L. Ins. Co.,

77 N. Y. 564; In re O'Neil's Estate,

7 N. Y. Supp. 197; Griebel v. Brook-
lyn Heights R. Co., 74 N. Y. Supp.
126; De Jong V. Erie R. Co., 60 N.
Y. Supp. 125; People v. Abrahams, 88
N. Y. Supp. 924; Benjamin v. Tup-
per Lake, 97 N. Y. Supp. 512.

In Brown v. Rome, W. & O. R. Co.,

45 Hun (N. Y.) 439, a physician who
treated a person who had been in-

jured by a railway train was ofifered'

as a witness to prove that plaintiff

stated to him that he, plaintiff, heard*

several persons hallooing to him, and
saw a man wave his hat, but did not:

think where he was until the train

was upon him. This evidence was-,

excluded. Held, error as the in-

formation was not necessary to en-
able physician to act in his profes-

sional capacity.

In In re O'Neil's Estate, 7 N. Y>
Supp. 197, it was held that physician

might testify that decedent had made
declarations as to making a will, and
that witness had advised him on that

subject. See also In IMatter of Hal-
sey, 2 Connolly (N. Y.) 220-

Physician may testify that a cer-

tain person acted as nurse for his pa-
tient. In re McQueen's Estate, 13 N.
Y. Supp. 705.

16. Pennsylvania Co. v. Marion,.

123 Ind. 415, 23 N. E. 973. 18 Am.
St. Rep. 330, 7 L. R. A. 687. (See
statement in note 21 under I, 7, B, f,

(3.), post.) New York, C. & St. L.
R. Co. V. Mushrush, 11 Ind. App.
192. S7 N. E. 954 ; rehearing denied,

38 N. E. 871 ; McRae v. Erickson, I

Cal. App. 326, 82 Pac. 209.

17. Arkansas. — Collins v. Mack,
31 Ark. 684, 694.

Vol. X -
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patient's statements concerning the cause of his condition, if in-

formation thereby acquired was not necessary to enable him to

prescribe/*

(B.) Cause of Accident. — Physician may also give statement of

patient as to cause of accident in which his injury was sustained.^^

(C.) Contra, Cause of Accident Privileged. — But it has been held

that a physician may not give in evidence conversations between

himself and patient as to the manner in which the accident was

sustained which caused the injury for which patient was being

treated.-"

(3.) Contra, Statements Privileged, Whether Necessary oi Not. — But

it has been held that statements made by patient to physician are

privileged, whether information thereby conveyed was necessary

or not.^^

Kansas. — ¥i.?in?,as City, Ft. S.. etc.

R. Co. V. Murray, 55 Kan. 336, 40

Pac. 646.

Missouri. — James v. Kansas City,

85 Mo. App. 20.

Michigan— Cooley v. Foltz, 85

Mich. 47, 48 N. W. 176; People v.

Cole, 113 Mich. 83, 71 N. W. 455-

New York. — Brown v. Rome, W.
& O. R. Co., 45 Hun 439 ; In re Hal-

sey's Estate, 9 N. Y. Supp. 441; In

Matter of Halsey, 2 Connolly 220;

De Jong V. Erie R. Co., 60 N. Y.

Supp. 125; People V. Koerner, 154

N. Y. 355, 48 N. E. 730; Griebel v.

Brooklyn Heights R. Co., 74 N. Y.

Supp. 126; People V. Abrahams. 88

N. Y. Supp. 924; Benjamin v. Tup-
per Lake, 97 N. Y. Supp. 512.

In Cleveland v. New Jersey Steam-

boat Co., 5 Hun (N. Y.) 523, it was
held that statement by patient to phy-

sician that he was restless at night

was admissible, but on what ground
does not appear. Reversed 68 N. Y.

306, but no discussion of this subject.

Patients' statements as to physi-

cian's bill are not privileged. Hol-
lowav V. Kansas City, 184 Mo. 19, 82

S. W. 89.

18. Campau v. North, 39 Mich.

606, 33 Am. Rep. 433- Plaintiff sued

ior damages alleging that blows ad-

ministered by defendant caused a

rupture. Plaintiff's physician was
called as a witness, and, having testi-

fied that he had been employed and

had acted as her physician, that he

had charge of her case, and that all

the facts which had come to his

knowledge of and concerning her^ had
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been acquired by him while attend-

ing her in his professional capacity,

was tendered as a witness to prove

that she admitted to him at a certain

time and place that she had been
ruptured before she went to live with

defendant, and had not been ruptured

by him. This offer of proof was ob-

jected to as calling for confidential

communication. Objection was sus-

tained. On appeal this ruling was
held erroneous. Green v. Metropoli-

tan St. R. Co., 171 N. Y. 201, 63 N.

E. 958, reversing s. c 72 N. Y.
Supp. 524.

19. Kansas City, Ft. S. & M. R.
Co. V. Murray. 55 Kan. 336, 40
Pac. 646.

20. McRae v. Erickson, I Cal.

App- 326, 82 Pac. 209; Norton v. City

of Moberly, 18 Mo. App. 457;
Streeter v. City of Breckinridge, 23

Mo. App. 244, 251 ; Kling v. City of

Kansas, 27 Mo. App. 231, 241.

Such was the holding in Green v.

Metropolitan St. R. Co., 72 N. Y.

Supp. 524; but in s. c. 171 N. Y. 201,

63 N. E. 958, the Court of Appeals
reversed the decision of the Appel-

late Division on the ground that phy-

sician's testimony as to patient's

statements concerning manner in

which accident was sustained was er-

roneously excluded.

21. Pennsylvania Co. v. Marion,

123 Ind. 415, 23 N. E. 973. 18 Am.
St. Rep. 330. 7 L. R. A. 687. In this

case plaintiff sued for damages caused

by defendant's negligence. Defend-

ant called as a witness a physician

who had attended plaintiff, and who
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g. Bxamination to Ascertain Mental Condition of Non-Patient.

It has been held that information acquired by a physician for the

purpose of ascertaining the mental condition of a person, not his

patient, and not to enable him to render professional service, is not

privileged.-^

had while engaged in his professional

duties, conversed with him. It was
proved that the physician asked
plaintiff how the accident occurred,

and that plaintiff had answered that

defendant companj' was not to blame.
Objection to this evidence was sus-

tained on the ground that the com-
munication was privileged. It was,
on appeal, contended that, as the phy-
sician's inquiry was propounded, not
to ascertain the nature of the injury,

but to learn w'hether the appellee was
to blame for the injury, the informa-
tion so acquired was not privileged.

The court uses this language :
" The

appellant called one Dr. Schill as a
witness. The doctor had assisted in

dressing the appellee's injuries, and
while engaged in such professional

duties he conversed with appellee,

and the doctor was interrogated on
the subject, and it was proposed to

prove by him that he asked the ap-

pellee how the accident occurred, and
that appellee answered that the com-
pany was not to blame for the acci-

dent; that he tried to get off the

train before it stopped, and slipped

off the step. The objection was sus-

tained to this evidence, on the

grounds that the communication was
privileged, and made to the doctor
while engaged professionally in

treating the appellee for the injury.

It is contended by appellant that this

question was propounded, not to as-

certain the nature of the injury, but
to learn whether the appellee was to

blame for the injury. In this ruling
there was no error. The case of
Heuston v. Simpson, 115 Ind. 62, 7
Am. St. Rep. 409, and other decisions
collected and cited in that opinion,
are decisive of this question. The
physician had no business to interro-

gate his patient for any purpose or
object other than to ascertain the na-
ture and extent of the injury, and to
gain such other information as was
necessary to enable him to properly
treat the injury and accomplish the

object for which he was called pro-

fessionally, and such communications
are privileged, and he cannot disclose

them. If the physician took advant-
age of the fact of being called pro-
fessionally, and while there in that

capacity made inquiries of the in-

jured party concerning matters in

which he had no interest or concern
professionally, or for the purpose of

qualifying himself as a witness, he
cannot be permitted to disclose the

information received. The patient

puts himself in the hands of his phy-
sician; he is not supposed to know
what questions it is necessary to

answer to put the physician in pos-

session of such information as will

enable the physician to properly treat

his disease or injur}', and it will be
conclusively presumed that the phy-
sician will onl)'' interrogate his pa-

tient on such occasions as to such
matters and facts as will enable him
to properly and intelligently discharge
his professional dut}', and the patient

may answer all questions propounded
which in any way relate to the sub-

ject or to his former condition, with
the assurance that such answers and
communications are confidential, and
cannot be disclosed without his con-
sent."

To same effect, see New York, C.

& St. L. R. Co. V. Mushrush, 11 Ind.

App. 192, 2,7 N. E. 954, 38 N. E. 871

;

IMcRae v- Erickson, i Cal. App. 326,

82 Pac. 209.

22. In re Will of Bruendl, 102

Wis. 45, 78 N. W. 169. This case in-

volved the validity of a will contested

on ground of unsoundness of mind.
The proof showed that testatrix had
been, by her own consent, placed
under guardianship. To ascertain

whether or not to apply to court for

a release from guardianship, a son-

in-law of testatrix caused physicians

to examine her to ascertain her men-
tal condition. This examination was
made about four months prior to the

date of the will. The examining phy-

Vol. X
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h. Examination to Obtain Evidence. — Nor is information ac-

quired in course of examination conducted for the purpose of ob-
taining evidence.^^

i. Examination to Prepare as Witness. — Information acquired at

an examination made to enable physician to testify concerning the

condition of a certain person is not privileged.^*

j. Communications as to Crime. — Communications to a physi-

cian for the purpose of securing his action or assistance in the com-
mission of a crime are not privileged.-^

sicians were offered as witnesses in

the will contest, and their testimony
excluded, on the ground that their in-

formation was confidential. This
ruling was, on appeal, held er-

roneous. The Supreme Court of

Wisconsin uses this language :
" Ap-

plying such rule, it is nevertheless ap-

parent that the word ' prescribe,'

when used as appHcable to physicians,

embodies the purpose of cure, reme-
dy, or alleviation. The word means
' to advise, appoint, or designate as

a remedy for disease.' Cent.. Diet.

Indeed, the counsel for proponents
has the same understanding. He
says in his brief: 'The word "pre-
scribing," used in the statute, does not

only apply to prescribing medicines.

It has a broader sense. After a
physician has professionally ex-

amined a patient, he may find that

the patient does not need any medi-
cine, but that he needs different air,

different food, different employment,
must keep away from bad company,
etc., and advises him what to do so

as to regain his health.' We think,

therefore, that the purpose to cure

or alleviate is an essential element in

the meaning of the words ' to pre-

scribe as a physician,' as used in this

statute, and that the prohibition

against disclosing information only

applies when such purpose is present.

It may be contended, not without
force, that there is the same reason

for confidence when the examination
is only to ascertain whether a certain

disease exists, without any purpose
that the physician shall attempt any
prescription or advice for cure, but

the legislature has not seen fit to so

declare, and such a case is as it was
before the statute. In the present
case, the purpose of attempting any-
thing remedial was wholly wanting

Vol. X

in the interview between the medical
witnesses and the deceased. The
question was not whether resumption
of control over her property would
or would not be beneficial to her
physically or mentally, but whether
her mental condition was such that

the county court would be likely to

restore such control to her. Advice,
if any, was sought, not with reference
to treatment of any disease, but as

to whether to make an application to

the court. We hold, therefore, that

the information obtained by the phy-
sicians at the interview of Septem-
ber i8, 1896, was not necessary, and
was not obtained for the purpose of
enabling them to prescribe for the

testatrix as physicians, and therefore
they were not incompetent to give
testimony thereof."

23. In James v. State, 124 Wis.
130, 102 N. W. 320, defendant was
indicted for rape of a child. It ap-
peared that defendant was suffering

from a venereal disease at the time of

the offense. The child's mother had
her examined by a physician for the

sole purpose of determining whether
or not she had this disease. Held,
that physician's testimony as to the

child's condition was admissible. The
court based its ruling on the ground
that the information was not ac-

quired for the purpose of enabling

the physician to prescribe. The court

cites, In re Will of Brundl, 102 Wis.

45, 78 N. W. 169. Compare Doran v.

Cedar Rapids & M. C. R. Co., 117
Iowa 442, 90 N. W. 815.

24. Nesbit v. People, 19 Colo. 441,

36 Pac. 221 ; State v. McCoy, 109 La.

682, 33 So. 730. Compare Doran v.

Cedar Rapids & M. C- Co., 117 Iowa
442, 90 N. W. 815.

25. Seifert v. State, 160 Ind. 464,

67 N. E. 100, 98 Am. St. Rep. 340;



PRIVILEGED COMMUNICATIONS. 133

Mere Fact of Criminal Charge Not Sufficient. — But the mere fact that

the person making communication is being tried on a criminal

charge in the case in which the testimony is offered, is not sufficient

to justify its exchision; and if it appear that the communication in

question was made in good faith and to secure medical assistance

for one in need, it will be held privileged.^^

k. Privilege Not Allozved to Shield Criminal. — It has been sev-

eral times held that if the allowance of a claim that certain in-

formation is privileged will result in shielding a crim.inal, the claim

will not be allowed."

McKenzie v. Banks, 94 Minn. 496, 103

N. W. 497-

In State v. Smith, 99 Iowa 26, 68

N. W. 428, 61 Am. St. Rep. 219, de-

fendant, a physician, requested an-

other physician to perform an abor-

tion upon a woman under defendant's

care. Held, that the physician so re-

quested was competent to testify as

to what was said by defendant in re-

gard to the patient's condition. The
court held that the privilege extended

to a consulting physician, but that,

as the communication was made for

the purpose of doing an unlawful act,

the physician's testimony was prop-

erly admitted.
26. In People v. Brower, 6 N. Y.

Supp. 730, defendant requested a phy-
sician to attend his wife who was
suffering from consequences of an

act performed by both defendant and
wife for the purpose of producing a

miscarriage. Upon defendant's trial

for manslaughter the evidence showed
that defendant desired to relieve his

wife's suffering. Held, that his

statements to the physician were
privileged.

27. People v. Griffith, 146 Cal.

339, 80 Pac. 68; State v. Height, 117

Iowa 650, 91 N. W. 935.

In a prosecution for producing an
abortion, a physician who attended

the subject of the crime may give

evidence of what he discovered dur-

ing his examination; also that a mis-

carriage occurred in his presence.

The court said :
" The rule declared

by the statute, which forbids a phy-
sician to reveal in evidence matters
discovered by him in the course of

professional attendance or treatment
of a patient, is intended to protect the

latter, and not to shield one who is

charged with perpetrating an unlaw-

ful act upon the patient. The stat-

ute cannot be so construed as to per-

mit a party charged with crime, to

invoke it as a weapon of defense in

his own favor, instead of its being

used as a protection to his victim."

Hauk V. State, 148 Ind. 238, 46 N.

E. 127, 47 N. E. 465-

In People v. Lane, loi Cal. 513, 36
Pac. 16, and People v. West, 106

Cal. 89, 39 Pac. 207, the California

statute on the subject of privileged

communications (C. C. P. § 1881)

was held limited to civil cases.

In State v. Grimmell, 116 Iowa 596,

88 N. W- 342, the court says :
" But

we need not go into this matter fur-

ther than to demonstrate that even

in civil cases we have extended the

language of the statute, and ex-

pressly hold that the prohibition may
be waived, either by the testator, or

after his death by those who stand for

him. Denning v. Butcher, supra.

This, as will be observed, is a crim-

inal case, and it surely will not do to

hold that a statute intended to pro-

tect a patient should operate as a

shield for one who is charged with

murder. Such a construction, while

perhaps technically correct, is evi-

dently so foreign to the purpose and
object of the act, and so subversive

of public justice, that it ought not to

be adopted, except for the most im-

perative reasons. The safety of the

public is the supreme law of the com-
monwealth, and we do not think the

legislature, in passing the act in

question, intended it to operate as a

barrier to the enforcement of the

criminal laws of the state. If the

patient were alive, perhaps no one

but she could waive the prohibition.

But in this case she is dead and un-

able to speak. If in a civil case her

Vol. X



134 PRIVILEGED COMMUNICATIONS.

representative may waive the prohi-

bition, we see no good reason for

saying that in a criminal one the pro-

hibition is absolute. The purpose of

the statute, as we have said, is to pro-

tect the patient, and not to shield one

who feloniously takes his life. The
authorities uniformly support this

position. Hauk v. State, 148 Ind.

238, 46 N. E. 127; People V. Harris,

136 N. Y. 424, 33 N. E. 65; Underh.

Cr. Ev. §351-"

In Pierson v. People, 79 N. Y. 424,

35 Am. Rep. 524, defendant was in-

dicted for causing the death, by

poison, of W. The court states the

case and discusses the question in-

volved as follows: "While Withey

was sick, suffering from the poison

which is supposed to have been ad-

ministered to him, Dr. Coe, practic-

ing physician, was called to see him

by the prisoner; and he examined

him and prescribed for him. On the

trial he was called as a witness for

the people, and this question was put

to him :
' State the condition in which

you found him at that time, both

from your own observation and from

what he told you?' The prisoner's

counsel objected to this question on

the ground that the information

which the witness obtained was ob-

tained as a physician, and that he had
no right to disclose it; that the evi-

dence offered was prohibited by the

statute. The court overruled the ob-

jection, and the witness answered,

stating the symptoms and condition

of Withey, as he found them from an

examination then openly made in the

presence of Withey's wife and the

prisoner, and as he also learned them
from Withey, his wife and the

prisoner. There was nothing of a

confidential nature in any thing he

learned or that was disclosed to him.

The symptoms and condition were
such as might be expected to be

present in a case of arsenical poison-

ing. It is now claimed that the court

erred in allowing this evidence, and
the statute (§834 of the Code) is in-

voked to uphold the claim. , . The
design of the provision was to place

the information of a physician, ob-

tained from his patient in a profes-

sional way, substantially on the same
footing with the information ob-
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tained by an attorney professionally

of his client's affair. The purpose was
to enable a patient to make such dis-

closures to his physician as to his ail-

ments, under the seal of confidence,

as would enable the physician intelli-

gently to prescribe for him ; to invite

confidence between physician and
patient, and to prevent a breach
thereof. (Edington v. Mut. Life Ins.

Co., 67 N. Y. 185, 77 id. 564.) There
has been considerable difficulty in

construing this statute, and yet it

has not been under consideration in

many reported cases. It was more
fully considered in the Edington case

than in any other or all others. It

may be so literally construed as to

work great mischief, and yet its scope

may be so limited by the courts as

to subserve the beneficial ends de-

signed without blocking the way of

justice. It could not have been de-

signed to shut out such evidence as

was here received, and thus to pro-

tect the murderer rather than to

shield the memory of his victim. If

the construction of the statute con-

tended for by the prisoner's counsel

must prevail, it will be extremely

difficult, if not impossible, in most

cases of murder by poisoning, to con-

vict the murderer. Undoubtedly such

evidence has been generally received

in this class of cases, and it has

not been understood among lawyers

and judges to be within the prohibi-

tion of the statute. . • . But we
do not think it expedient, at this

time, to endeavor to lay down any
general rule applicable to all cases,

limiting the apparent scope of this

statute. We are quite satisfied with

the reasoning upon it of Judge Tal-

cott, in his able opinion delivered at

the General Term of the Supreme
Court, and we agree with him ' that

the purpose for which the aid of this

statute is invoked, in this case, is so

utterly foreign to the purposes and
objects of the act, and so diametrical-

ly opposed to any intention which
the legislature can be supposed to

have had in the enactment, so con-

trary to and inconsistent with its

spirit, which most clearly intended

to protect the patient and not to

shield one who is charged with his

murder, that in such a case the stat-
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1. Information From Person Subject of Crime. — Testimony as
to information acquired by physician from a person who was the

subject of a crime will not be excluded upon objections of de-

fendant.^*

m. Communication Presumed Lawful. — Communications are

presumed to have been made for a lawful purpose.^''

n. Testamentary Cases. — Authorities Conflicting. — On the
question whether or not statutes creating privilege are applicable

to cases in which the testimony of physicians is offered to show
testator's mental condition for the purpose of sustaining or inval-

idating a will, the authorities are conflicting.

(1.) Statute Not Applicable.— Physician's Testimony Competent. — It

has been held that in contests between devisees or legatees and heirs

at law, all claiming under the same deceased person, any party to

the contest may require an attending physician to give in evidence
information acquired in the course of his professional treatment of
testator.^"

lite is not to be so construed as to

be used as a weapon of defense to the

party so charged, instead of a pro-

tection to his victim.' This objection

was, therefore, not well taken."

In People v. Murphy, loi N. Y.
126, 4 N. E. 326, 54 Am. Rep. 661, the

court says of Pierson v. People, that

the statute as to confidential com-
munications " did not cover a case

where it was invoked solely for the

protection of a criminal, and not for

the benefit of the patient, and where
the latter was dead so that an ex-

press waiver of the privilege had be-

come impossible." When Pierson v.

People was heard before an inter-

mediate appellate tribunal, it was
held that objections to physician's

testimony were properly overruled.

The court said :
" It is the duty of the

courts so to construe statutes as to

meet the mischief and to advance the

remedy, and not to violate funda-
mental principles."

28. People v- Murphy, 161 N. Y.
126, 4 N. E. 326, 54 Am. Rep. 661.

In People v. Benham, 63 N. Y.
Supp. 923, 937, 30 Misc. 466, defend-
ant was indicted for murder of his
wife by poison. Held, competent to

show by wife's physician that she had
been addicted to the use of mor-
phine for a long time. The court
cites People v. Murphy, Pierson v.

People and People v. Harris, supra,
and says that if statements to phy-

sicians are competent when they tend
to prove the crime of murder, they
should be equally competent when
they tend to disprove it.

29. In Guptill V. Verback, 58 Iowa
98, 12 N. W. 125, a physician was
asked if plaintiff had consulted him
in regard to producing a miscarriage.
The question was objected to as cal-

ling for the disclosure of a privileged
communication. Against the objec-
tion it was contended that as the
communication was made for the pur-
pose of committing a crime, it was
not privileged. The court states that

the production of a miscarriage is not
a crime when necessary to save life^

and that until it be shown that the
communication was made for an il-

legal purpose, it would be presumed
to have been made for a legal pur-
pose.

30. Thompson v. Ish, 99 Mo. 160^

12 S. W. 510, 17 Am. St. Rep. 552;
III re Shapter's Estate (Colo.), 85.

Pac. 688.

In Iowa, it is held that the stat-

ute of that state does not apply to
testamentary cases, and that in a con-
test between a devisee or legal rep-
resentative and heirs at law, all

claiming under deceased, the attend-
ing physician of deceased may be
called as a witness by either party„

The statute provides :

" No practic-

ing attorney, counselor, physician^

surgeon, minister of the gospel, or

Vol. X
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(2.) Contra.— Physician's Testimony Incompetent. — But it has also

been held that the statute does apply in such cases, and that phy-

sician is not a competent witness on the subject of testator's men-
tal condition.^^

o. Non-Confidential Matter in Course of Consultation. — If in

course of consultation patient communicates to physician matters

priest of any denomination, shall be

allowed, in giving testimony, to dis-

close any confidential communication
properly intrusted to him in his pro-

fessional capacity, and necessary and
proper to enable him to discharge the

functions of his office according to

the usual course of practice and disci-

pline. Such prohibitions shall not

apply to cases where the party in

whose favor the same are made
waives the right conferred." The
Court discusses the question of the

right of waiver, reviews authorities

on the subject, and concludes: "It is

not very material to the result

whether we say the heir or devisee

may, in the interest of the estate of

the deceased, waive the privilege, or

that the statute does not apply to a

case where the proceedings are not

adverse to the estate, and the interest

of the deceased as well as his estate

could only be the determination of

the truth. In either event, we hold

that in a dispute between the devisee

or legal representative and the heirs

at law, all claiming under the de-

ceased, the attending physician may
be called as a witness by either party."

Winters v. Winters, 102 Iowa 53, 71

ISr. W. 184. 63 Am. St. Rep. 428.

81. Statute Applies in Testa-

mentary Cases— California. — In re

Nelson's Estate, 132 Cal. 182, 64 Pac.

294; In re Redfield's Estate, 116 Cal.

637, 644, 48 Pac. 794-

Indiana. — Gurley v. Park, 135 Ind.

440, 35 N. E. 279; Brackney v. Fogle,

156 Ind. 535, 60 N. E. 303; Towles
V. McCurdy, 163 Ind. 12, 71 N.

E. 129.

New York. — Renihan v. Dennin,
103 N. Y. 573, 9 N. E. 320, 57 Am.
Rep. 770; In re Coleman, iii N. Y.

220, 19 N. E. 71 ; Loder v. Whelpley,
III N. Y. 239, 18 N. E. 874; Renihan
"v. Dennin, 38 Hun 270 {affirmed in

103 N. Y. 573, 9 N. E. 320) ; Mason
v- Williams, 6 N. Y. Supp. 479; In re

Connor's Will, 7 N. Y. Supp. 855;
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Van Orman v. Van Orman, 11 N. Y.

Supp. 931 ; In re Preston's Will, 99
N. Y. Supp. 312.

Wisconsin. — hi re Hunt's Will,

122 Wis. 460, 100 N. W. 874.

In Renihan v. Dennin, 103 N. Y.

573. 9 N. E. 320. 57 Am. Rep. 770,

the Court says :
" But it is claimed

that the statute should be held not to

apply to testamentary cases. There
is just as much reason for applying

it to such cases as to any other, and
the broad and sweeping language of

the two sections cannot be so limited

as to exclude such cases from their

operation. There is no more reason

for allowing the secret ailments of a

patient to be brought to light in a

contest over his will than there is

for exposing them in any other case

where they become the legitimate

subject of inquiry. An exception so

important, if proper, should be en-

grafted upon the statute by the leg-

islature, and not by the courts."
Contra in New York The courts

of New York have not always held

the statute applicable to cases involv-

ing validity of wills.

In Allen v. Public Administrator,

I Bradf. (N. Y.) 221, the statute

under consideration provided that
" no person duly authorized to prac-

tice physic or surgery shall be al-

lowed to disclose any information

which he may have acquired in at-

tending any patient in a professional

character, and which information was
necessary to enable him to prescribe

for such patient as a physician, or to

do any act for him as a surgeon."

The court held that this statute did

not apply in testamentary cases.

The court says that the statute does

not establish a general and absolute

prohibition of such testimony, in all

cases, but secures a personal privi-

lege to the party, not to the witness,

which may be waived. The discus-

sion, however, seems to proceed not

so much on the ground of waiver, as
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not necessary to enable him to perform his duty, he may testify

concerning them.^^

p. Action Against Physician. — In action against physician for

damages caused by his malpractice the rule does not apply, and
physician may testify as to what occurred between himself and
patient.^^

upon a holding that the statute does

not apply to probate proceedings. On
the question of waiver, the court

seems to hold that, if the statute did

apply, the death of testator put it be-

3'ond possibility to assert or waive the

privilege. Allen v. Public Adminis-
trator, is approved in Whelpley v.

Loder, I Dem. (N. Y.) 36S. 376;
Pearsall v. Elmer, 5 Redf. (N. Y.)

i8r, 190, and is recognized in Pierson
V. People, 18 Hun (N. Y.) 239. (See

pp. 247, 249.) ^
It is overruled by

Renihan v. Dennin, 103 N. Y. 573,

57 Am. Rep. 770.

In Staunton v. Parker, 19 Hun (N.
Y.) 55, evidence of physician as to

testator's sanity seems to have been
admitted upon the ground that ques-

tions as to mental condition did not
call for anything communicated
under the seal of professional confi-

dence. As to New York statute, see

In re Hopkins' Will, 77 N. Y.
Supp. 178.

32. Statement Confidential in

Part.— Seifert v. State, 160 Ind. 464,

67 N. E. 100, 98 Am. St. Rep. 340.

In this case a woman requested a
physician to perform an abortion

upon her. In the course of her con-

versation she stated that a certain

man had caused her condition. It

was held that the physician could
give the latter statement in evidence.

The court says :
" The matter of dif-

ficulty in this case is the segregation

of the competent from the incompe-
tent. We think, however, that the

questions asked were fairly calculated

alone to develop that which was com-
petent. If the deceased requested the

physician to perform a crmiinal r.bor-

tion upon her person, as the offer

to prove tended to show, that fact

could have been developed as a

proper introductory fact, and that

would furnish the basis for a show-
ing in a negative way that the proper
subject on which professional advice
had been sought and given had no re-

lation to an abortion, and was no
longer under discussion. This being

shown, it would prima facie appear
that the balance of the conversation

was not privileged. The statute

under consideration is highly bene-

ficient in its operation, and it should

not be frittered away by permitting

the answering of questions which
tend to reveal that which should be

kept inviolate. AH doubtful points

must be solved against the compe-
tency of the proposed testimony, but

if counsel, by a line of questions, can
develop the isolated point, concerning
which the court can say, this is com-
petent, and at the same time avoid the

disclosure of that which should be

kept sacred, it is his privilege to pur-

sue that course. In the case of Mc-
Donald V. McDonald, 142 Ind. 55,

where the court below has let in evi-

dence of a disclosure to an attorney,

although it was claimed that the con-
versation opened with a prior pro-

fessional communication, this court

held that the subsequent statement

was competent, by way of admission,

on the ground that the opening and
subsequent statements were as separ-

ate and distinct as though they had
been made at different times." The
court cites McDonald v- McDonald,
142 Ind. 55, 41 N. E. 336, which
makes a similar holding concerning
communications to attorneys.

33. Lane v. Boicourt, 128 Ind.

420, 27 N. E. iiii, 25 Am. St. Rep.

442 ; Becknell v. Hosier, 10 Ind. App.

S, 2,7 N. E. 580.

In Cramer v. Hurt, 154 Mo. 112, 55
S. W. 258, 77 Am. St. Rep. 752, the

decision seems to be based upon the

ground of necessity, that is, that de-

fendant's own testimony was neces-

sary to enable him to maintain his de-

fense.

In Becknell v. Hosier and Cramer
V. Hurt, the court intimates that the

institution of such action may be con-

sidered a waiver of privilege.

Vol. X
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Consulting Physician. — In such case a physician called in to con-
sult may also testify.^*

q. Action Against Patient for Physician's Services. — But in an
action by physician's, assignee against patient, to recover for pro-

fessional services, the physician cannot testify as to information

acquired from patient while attending him in a professional ca-

pacity.^^

General Denial No "Waiver. — In such case the filing, of a general

denial to plaintiff's declaration does not constitute a waiver of

privilege. ^"^

Competent as to Value of Service. — But a physician who assists at

an operation may testify as to the value of services rendered in

performing it.^^

8. Duration of Privilege.— The privilege does not cease upon
the death of patient,^* nor upon the cessation of the relation of
physician and patient,^^ but continues, unless waived by patient,

or by some person representing him.

9. Waiver of Privilege. — As privilege is created for protection

of patient, and is designed for his benefit, it may be waived.***

34. Lane v. Boicourt, 128 Ind. 420,

2y N. E. nil, 25 Am. St. Rep. 442.

35. Van Allen v. Gordon, 31 N. Y.
Supp. 907; MacEvitt V. Maass, 67
N. Y. Supp. 817.

Nor can physician prove case

against his patient by testimony of
another physician, who attended pa-
tient professionally, as to patient's

condition. M'Gillicuddv v. Farmer's
L. & T. Co., 55 N. Y. Supp. 242.

36. Van Allen v. Gordon, 31 N. Y.

Supp. 907.

37. In MacEvitt v. Maass, 67 N.
Y. Supp. 817, the court says: "The
defendant then excepted to the ad-

mission of the testimony of the

plaintifif and of the said surgeons as

experts in respect of the vakie of the

plaintiff's services, on the ground that

as the nature and particulars of the

surgical operation had not been given
in evidence, there was no basis for

such evidence. There was evidence
that a capital surgical operation was
performed, of the time it took, and
of the number of visits the plaintiff

made to the patient before and after

it ; but there was none to show what
the operation really was. But while
there were no particulars before the

jury to serve as a basis for the value
of the surgical operation, the wit-

nesses knew the particulars. The

Vol. X

statute excluding such particulars

cannot justly be held to exclude such
evidence of value by the surgeons
who saw them. It was the best evi-

dence which the nature of the case
admitted of; and that has been held
to justify the admission of evidence.
The operation of the statute having
created ..an exceptional case it had to

be treated in an exceptional manner.
Van Allen v. Gordon, 31 N. Y. Supp.
907."

38. Penn Mut. L. Ins. Co. v.

Wiler, 100 Ind. 92, 50 Am. Rep.
769; Grattan v. Metropolitan L. Ins.

Co., 80 N. Y. 281, 36 Am. Rep. 617;
Westover v. Aetna L- Ins. Co., 99
N. Y. 56, I N. E. 104, 52 Am. Rep. i

;

Edington v. Mutual L. Ins. Co., 5
Hun (N. Y.) I, 9; Cahen v. Contin-
ental L. Ins. Co., 41 N. Y. Super. 296.

Judgment reversed, but ruling on this

subject held correct, 69 N. Y. 300,

308; Shuman v. Supreme Lodge K.
of H. no Iowa 480, 81 N. W. 717.

39. Smart v. Kansas City, 91 Mo.
App. 586, 596.

40. Grand Rapids & I. R. Co. v.

Martin, 41 Mich. 667, 3 N. W. i73-

See also cases cited in notes 41-53,
post.

In Penn Mut. L. Ins. Co. v. Wiler,
100 Ind. 92, 50 Am. Rep. 769, it is

said : "Notwithstanding the abso-
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A. Waiver Not Contrary to Public Policy. — To permit

waiver of privilege is not contrary to public policy.*^

B. By Whom Waived. — a. Patient. — Privilege may be waived

by patient*- who may make it through his attorney.'*^

b. Personal Representative. — Or by his personal representative.**

Executor Cannot Waive in Action to Revoke Probate and Substitute a

Later WilL— It has been held that in an action to revoke probate of

a will and substitute therefor a later will, the executor named in

the first will cannot waive privilege as to testimony of physician.*^

lutely prohibiting form of our present
statute, we think it confers a privi-

lege which the patient, for whose ben-
efit the provision is made, may claim
or waive. It gives no right to the
physician to refuse to testify, and
creates no absolute incompetency."
"The right of waiving a privilege

must be as broad as the privilege it-

self." Blair v. Railroad Co., 89 Mo.
334, I S. W. 367, quoted in Daven-
port V. Hannibal, 108 Mo. 471, 18 S.

W. 1 122.

The Missouri statute considered in

Adreveno v. Mutual R. F. Assn., 34
Fed. 870. was as follows: "The fol-

lowing persons shall be incompetent
to testify: A physician or surgeon
concerning any information which he
may have acquired from any patient

while attending him in a professional

character, which information was
necessary to enable him to prescribe

for such patient as a physician, or do
any act for him as a surgeon." It

was held that this statute conferred
a privilege, which might be waived.

41. Grand Rapids & I. R. Co. v.

Martin, 41 Mich. 667, 3 N. W. 173;
Adreveno v. Mutual R. F. Assn., 34
Fed. 870.

42. United States. — Adreveno v.

Mutual R. F. L. Assn.. 34 Fed. 870.

Indiana.— Penn Mut. L. Ins. Co.

V. Wiler, 100 Ind. 92, 50 Am. Rep.

769; Morris v. Morris, 119 Ind. 341,
21 N. E. 918.

Iowa. — Denning v. Butcher, 91
Iowa 425, 59 N. W. 69.

Michigan. — Grand Rapids & I. R.

Co. V. Martin, 41 Mich. 667, 3 N.
W. 173.

Missouri.— Thompson v. Ish, 99
Mo. 160, 12 S. W. 510, 17 Am. St.

Rep. 552; Carrington v. St. Louis, 89
Mo. 208, I S. W. 240, 58 Am. Rep.
108; Blair v. Chicago & A. R. Co.,

89 Mo. 334, I S. W. 367; Blair v.

Chicago & A. R. Co., 89 Mo. 383. i

S. W. 350; Davenport v. Hannibal,
108 Mo. 471, 18 S. W. 1 122.

43. Alberti v. New York, etc. R.

Co., 118 N. Y. 77, 86, 23 N. E. 35, 6

L. R. A. 765; Dougherty v. Metro-

politan L. Ins. Co., 33 N. Y. Supp.

873-

44. Thompson v. Ish, 99 Mo. 160,

12 S. W. 510, 17 Am. St. Rep. 552;
Morris v. Morris, 119 Ind. 341, 21

N. E. 918; Denning v. Butcher, 91

Iowa 425, 59 N. W. 69; Twaddell v.

Weidler, 96 N. Y. Supp. 90. Contra.
— Westover v. Aetna L. Ins. Co., gg
N. Y. 56, I N. E. 104, 52 Am. Rep.

I. Decided under C. C. P., §§835,
836 as in force in 1885.

In Eraser v. Jennison, 42 Mich. 206,

3 N. W. 882, defendants, proponents
of a will which was sought to be set

aside on ground of mental incapacity

of testator, were permitted to inter-

rogate testator's attending physician

as to his condition while witness was
treating him. The court states that

as a person may waive the privilege

during his lifetime, those who repre-

sent him after his death may waive
it for the protection of the interests

they claim under him.

Under statute of New York confer-

ring right of waiver upon "personal

representatives" it is held that those

words apply only to executors and
administrators. Beil v. Supreme
Lodge K. of H., 80 N. Y. Supp. 75i-

45. In Heaston v. Kreig (Ind.),

77 N. E. 805, the court says : "A
waiver must have its basis in the

right of the decedent, and in such a

case as this it can only be invoked
by the executor who is seeking to

support what prima facie at least was
the valid act of his testator."

Vol X
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c. Heir at Law. — Privilege may be waived by heir at law of

deceased person.*''

Heirs at Law Alone.— It has been held that in case of a will con-

test the heirs at law of decedent are the only persons who have

right to waive privilege.*''

(A.) Will Contest.— In contest of validity of proposed will, when
no executor has been appointed, an heir at law cannot waive priv-

ilege as to testimony of testator's attending physician.*^

(B.) Action on Insurance Policy. — Heirs at law, not claiming as

such, but as appointees of insured in life insurance policy, cannot,

in an action on the policy, waive privilege.***

d. Joint Action Not Necessary. — It is not necessary that exe-

cutor, widow and heir at law join in making waiver of privilege.

The action of any one person having right of waiver is sufficient. ^°

e. Guardian. — Privilege may be waived by the guardian of a

minor.^^

f. Parents. — It has been held that the privilege may be waived

by parents of child who had been treated by physician.^-

g. Husband Cannot Waive. — In action brought by a man
against a physician to recover damages for producing an abor-

tion on plaintifif's wife, the husband cannot waive his wife's priv-

ilege as to information acquired by defendant from professional

examination.^^

46. Roche v. Nason (N. Y.), 77
N. E. 1007.

47. In Staunton v. Parker, 19 Hun
(N. Y.) 55, the court holds that heirs

at law are the only ones who succeed

to rights of testator as to privilege.

The court states that at that stage

of the proceedings the person named
as executor is a stranger to the es-

tate ; and the heirs at law, contest-

ing probate, were the parties who
succeeded to decedent's rights. The
court cites Allen v. Public Admr., i

Bradf. (N. Y.) 221, although in that

case the court appears to hold that

privilege died with the decedent, and
after his death no one could waive
it. The court also cites Thayer v.

Allen, Selden's notes, p. 93.

48. In In re Flint's Estate, 100

Cal. 391, 34 Pac. 863, statute prohib-

ited physician from testifying "with-

out the consent of his patient." Held,
that in contest of probate of will, an
heir at law could not waive privilege.

49. Heirs at Law.— Life Policy.

Shuman v. Supreme Lodge, K. of

H., no Iowa 480, 81 N. W. 7i7-

50. In re Hopkins' Will, 77 N. Y.

Supp. 178.

Vol. X

Heirs and Devisees. — One Set

Cannot Waive In Towles v. Mc-
Curdy, 163 Ind. 12, 71 N. E. 129, it

is said, although not expressly de-

cided, that in a contest among heirs

and devisees involving validity of a

will, one set of heirs or devisees can-

not, against the wishes of others,

waive privilege as to testator's at-

tending physician.

51. Corey v. Bolton, 63 N. Y.

Supp. 915, affirming s. c., 61 N. Y.

Supp. 917, was an action by a father

to recover for loss of service of his

son. Against defendant's objection a

physician was permitted to testify to

nature of injuries causing such loss.

Held, that the child's father and
mother, being his natural guardians,

could waive privilege as to physician's

testimony.

52. State v. Depoister, 21 Nev. 107,

25 Pac. 1000, was a case of prosecu-

tion for rape upon the person of a

young girl. Held, that the child's

parents could waive privilege as to

the physician who treated her.

53. Cramer v. Hurt, 154 Mo. 112,

55 S. W. 258, 77 Am. St. Rep. 752.
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h. Beneficiary of Life Insurance Policy May Waive. — In an ac-

tion to recover money agreed to be paid by a policy of life insur-

ance, the beneficiary therein named may waive privilege as to tes-

timony of physician who treated or examined the insured,^*

i. Assignee of Policy. — The assignee of a policy of life insur-

ance has the same right. ^^

j. Contra. — Patient Alone May Waive. — But it has been held

that the privilege is personal to patient, and can be waived by
him alone.^''

C. Relation Essential to Waiver. — A person has no power
of waiver unless the relation of physician and patient existed be-

54. Penn Mut. L. Ins. Co., v.

Wiler. 100 Ind. 92, 50 Am. Rep. 679.

In Edington v. Mutual L. Ins. Co-,

5 Hun (N. Y.) I, 9, the court refers

to the litigant (beneficiary) as the

"party" upon whom statute confers

power of waiver. Ruling on this sub-

ject held correct, though judgment
reversed on appeal, 67 N. Y. 185.

Contra.— Beil v. Supreme Lodge K.
of H., 80 N. Y. Supp. 751.

In Shuman v. Supreme Lodge K.
of H., no Iowa 480, 81 N. W. 717,

two persons claimed to be appointees
of insured. It was held they could
not waive privilege as to physician's

testimony.

55. Edington v. Mutual L. Ins.

Co., 67 N. Y. 185, 196.

56. Harrison v. Sutter St. R. Co.,

116 Cal. 156, 167, 47 Pac. 1019; In re

Hunt's Will, 122 Wis. 460, 100 N.
W. 874.

In Westover v. Aetna L. Ins. Co.,

99 N. Y. 56, I N. E. 104, 52 Am. Rep.
I, action was brought on a policy of
life insurance which provided that it

should be void if insured would die

by his own hand. Insured hanged
himself. To prove that the act of
hanging was done by insured while
insane, plaintiff, executor of deceased,
called a physician who had attended
him and inquired as to his condition.

The question was objected to and ob-
jection sustained. It was contended
that plaintiff, as executor, could waive
the privilege. The statute provided
as follows : § 834 provides that " a

person duly authorized to practice

physic or surgery shall not be al-

lowed to disclose any information

which he acquired in attending a pa-
tient in a professional capacity, and
which was necessary to enable him
to act in that capacity."

The court says :

" Section 836 pro-
vides that ' the last three sections ap-

ply to every examination of a person
as a witness, unless the provisions

thereof are expressly waived by the

person confessing, the patient or cli-

ent.' It is thus seen that clergymen,
physicians and attorneys are not only
absolutely prohibited from making
the disclosures mentioned, but that by
an entirely new section it is provided
that the seal of the law placed upon
such disclosures can be removed only
by the express waiver of the persons
mentioned. Thus there does not
seem to be left any room for con-
struction. The sections are absolute

and unqualified. These provisions of

law are founded upon public policy,

and in all cases where they apply the

seal of the law must forever remain
until it is removed by the person con-
fessing, or the patient or the client.

Edington v. Mutual Life Ins. Co., 67
N. Y. 185; Edington v. Aetna Life

Ins. Co., 77 N. Y. 564; Pierson v.

People, 79 N. Y. 424; s. c, 35 Am.
Rep. 524; Grattan v. Metropolitan
Life Ins. Co., 80 N. Y. 281; s- c,

36 Am. Rep. 617." See also Terri-

tory V. Corbett, 3 Mont. 50, 59.

Under statute providing that a phy-
sician may not testify without the

consent of his patient, it has been
held that a personal representative

has no right to waive privilege. Har-
rison V. Sutter St. R. Co., 116 Cal.

156, 167, 47 Pac. 1019.
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(3.) statute Eequiring Waiver at TriaL— 1 836, N. Y. C C. P.
X)rovides that the section creating privilege shall apply unless its

proinsions " are expressly waived on the trial or examinatioo by
the person confessing, the patient or the client.

"**

b. Implied. — Waiver may also be implied. Waiver may be im-
plied from various acts or omissions of person entitled to privil^je.

(1.) Pailnre to Object.— By failing to object to question, the
answer to which would involve disclosure of privileged communi-
cations beuveen himself and his physician, patient waives privilege.®*

(2.) Contra.— Omissioii of Objection Ho Wairer.— But the contrary
bas been held.^-

In Marx :-. Manhattan R. Co.. 10
N- Y. Supp. 159. the court refers to
plaintiffs testifying to subject of con-
sultation with his physician as an ex-
press warmer of privilege.

60. Meyer z: Supreme Lodge, K.
of P., 81 N. Y. Supp. 813; Scher v.

:MetropoIitan St. R. Co.. 75 X. Y.
Supp. 625 : Holden z: [Metropolitan L.
Ins. Co., 165 X. Y. 647. 59 X. E, 150,

rezerses s. c. below which held that

waiver contained in application for

life insurance policy was sufficient,

and overrules Dougherty z\ Metro-
politan L. Ins. Co., 33 X. Y. Supp.
S/^. which made a similar holding.

Calling physician as witness for pa-
tient or his representative is an ex-
press waiver at the trial within this

statute. Holcomb :- Harris. 166 N.
Y. 257, 59 X. E. 820: Pringle p. Bur-
roughs, 74 X. Y. Supp. 105s

61. Johnson z\ Johnson. 14 Wend.
(X. Y.) 637; Lincoln z'. City of De-
troit, loi Mich. 24^, 59 X. W. 617;
Lissak t'. Crocker Estate Co., 119
Cal. 442, 51 Pac. 688: Deutschmann
z: Third Ave. R. Co.. 84 X. Y. Supp.
887.

One claiming pri\-ilege must object
to question put to physician. It will

be too late to permit question to be
answered, then move to strike out
testimony. Briesenmeister z: Knights
of Pythias, 81 Mich. 525, 45 X. W.
977-

.

Pri%-ilege cannot be claimed, unless
question objected to. Hoyt z: Hoyt,
112 X. Y. 493. 514, 20 X. E. 402.

Failure to object constitutes waiver,
although the person against whom
the evidence is offered is insane. In
re Benson, t6 X. Y. Supp. iii. This
case was an inquisition of lunacy.
Affidavit of an insane person's physi-

cian was received to show his tnewfal

conditH>n.
62. In Pennsylvania R. Co. tr.

Durkee, 147 Fed. 99, *:-
r says:

"In the brief of defe error
it is asserted -"--- -' -^ ^;_

corded to tJ

834 may *:e

ject, ac:
except ;

jeddon- X.;

port of this

absence
we wc 7

convers- :

and perT

physicia:

format!
capadt;.

.

sudi P' -

him, wbci-.r ___.. -.i^ .-.-

lent or raise: rction. Until
the express -^^- :'—.
which sectic:

the duty of :!.. .._.

betray the confidence -

as a professional man. ...

judge would no doubt o:

motion prevent any disdos-i.- - ;

flie statnte forbids. Had it ceer.

the intention of the legislature : .:

tilie prohibition of the stat

be operative only when t'

took affirmative action to excitiOic ilie

testimony by interposing an objec-

tion, presumably it would have used
language appropriate to indicate such
an intention. On the contrary, it has
placed the prohibition on the statute

book, to be lifted only upcr :
'-

ing of express affirmatiTe

the patient to obtain a disci,-..:c /
the physician. The situation is ver\'

different from that arising when a

VoL X
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(3.) Calling Physician as Witness. — Patient waives privilege by
calling physician to give in evidence information acquired in treat-

ing patient professionally.^^

Cross-Examination, Where Privileged Matter Not Referred to on Directs

If patient's representative interrogate physician as to fact of treat-

ment and number of times medicine administered, his opponent
may, on cross-examination, question witness as to the nature of
disease for which he treated patient.®*

(4.) Cross-Examination by Patient. — If opponent examine physician

as to fact of treatment, introduction by patient's representative, on
cross-examination of testimony showing patient's condition, op-
erates as a waiver.®^

part}' to a civil action, who appar-

ently must be cognizant of the facts

of some controverted issue, avoids

cross-examination bj' not going on
the witness stand, or persuades some
witness to remain out of reach of a

subpoena, or destroys documentary
evidence. The prohibition against

disclosure of professional secrets is

manifestly an exercise of public

policy. It secures a right to every
individual which he is under no ob-

ligation to waive or abandon. ' The
statements of an attending physician

are excluded, not only for the pur-
pose of protecting parties from the

disclosure of information imparted
in the confidence that must neces-

sarily exist between physician and
patient, but on grounds of public

policy as well. The disclosure by a
physician, whether voluntary or in-

voluntarv', of the secrets acquired by
him while attending upon a patient

in his professional capacity, naturally

shocks our sense of decency and pro-
priety, and this is one reason why the

law forbids it.' Davis v. Supreme
Lodge, 165 N. Y. 159, 58 N. E. 891."

The statute in question, § 834, N. Y.
Code of Civ. Proc. provided that

physician " shall not be allowed to

disclose any information."
63. Patient waives privilege by

calling physician to give evidence as

to information acquired in a profes-
sional character. Carrington v. St.

Louis. 89 ]\Io. 208, 216, I S. W., 240, 58
Am. Rep. 108; Lawson v. Morning
Journal Assn., 52 N. Y. Supp. 484;
Alberti v. New York, etc., R. Co., 118
N. Y. 77, 23 N. E. 35, 6 L. R. A. 765

;

Lissak V. Crocker Estate Co., 119
Cal. 442, 51 Pac. 688; Kemp v. Metro-

Vol. X

politan St. R. Co.. 88 N. Y. Supp. 1 1

Powers V. Metropolitan St. R. Co., 94
N. Y. Supp. 184.

Personal representative of patient

waives privilege bj' calling physician
as witness. Morris v. Morris. 119
Ind. 341, 21 N. E. 918; Thompson v,

Ish, 99 Mo. 160, 12 S. W. SID, 17 Am.
St. Rep. 552.
New York Statute.— Deposition,

of Physician Not Read by Claimant.
Lender Xew York Code Civ. Proc.

§§ 834. 836, providing that waiver
must be made when in open court, or
on written stipulation of attorneys,

if person claiming privilege takes de-

position of physician but does not
read it, he may object to the testi-

mony when offered by his opponent.
Clifford V. Denver & R. G. R. Co., 97
N. Y. Supp. 707.

64. Ellis V. Baird, 31 Ind. App.
295, 67 N. E. 960.

65. Sovereign Camp, W. O. W. v^

Grandon, 64 Neb. 39. 89 N. W. 448,
involved an action upon a policy of
life insurance. Defendant examined
a physician as to fact of attendance
upon deceased. On cross-examina-
tion, plaintiff introduced a writing
signed by witness, containing state-

ments of the condition of deceased.
Held, that the introduction of this

writing constituted a waiver. The
court says :

" No privilege was vio-

lated in so doing, and the defendant
in error, by introducing the written

statement of the doctor that Gran-
don was not seriously sick until the
evening previous to his death, opened
up the question of his condition, and
thereby waived the privilege which
the statute gave her."

When in action for personal in-



PRIVILEGED COMMUNICATIONS. 145

(5.) No Waiver From Voluntary Statement on Voir Dire.— When in

an action for personal injuries, defendant questions plaintiff's phy-

sician concerning plaintiff's condition, and plaintiff obtains leave

to question witness, in order to lay foundation for objection on

the ground of privilege, a waiver does not arise, if, in answer to

plaintiff's question, witness states that plaintiff was unconscious

at the time referred to, it appearing that witness had already given

such answer in response to question by defendant. '^'^

(6.) Waiver From Calling One of Several Physicians.— It has been

held that if person who has been treated by two or more physicians

interrogates one of them as to information acquired by means of

confidential communications, he waives his privilege as to the tes-

timony of the others, so far as relates to information acquired at

the same consultation, or in the course of examination jointly con-

ducted.*'^

juries patient, on cross-examination
testified that a certain physician had
treated her for headaches only, such
conduct was held not to constitute a

waiver of privilege to object to such
physician's evidence when introduced

by defendant to show for what dis-

ease he had treated patient. Hollo-

way V. Kansas City, 184 Mo. 19, 82

S. W. 89, 95.

66, Nugent v. Cudahy Pack Co..

126 Iowa 517, 102 N. W. 442.
67. In Morris v. New York, O. &

W. R. Co., 148 N. Y. 88, 42 N. E. 410,

51 Am. St. Rep. 675, plaintiff sued de-

fendant for damages caused by per-

sonal injuries. About the time the

action was commenced plaintiff was
attended by two physicians for the

purpose of examining her case and
ascertaining the nature and extent of

her injuries. On the trial the plain-

tiff called as a witness one of the phy-
sicians who testified as to her injuries

and condition. Plaintiff did not call

the other physician, but defendant

did, and interrogated him as to his

opinion of plaintiff's injuries, based

upon his observation and examina-
tion of the case. This testimony

plaintiff objected to, under a statute

prohibiting the testimony of a phy-
sician as to information acquired

professionally. Defendant con-

tended that, by calling one of her

physicians, plaintiff waived her

privilege as to both. The trial court

sustained the objection. This ruling

was held erroneous. The court

says :
" In this case, it was the privi-

lo

lege of the plaintiff to insist that

both ph3''sicians should remain silent

as to all information they obtained
at the consultation, but she waived
this privilege when she called Dr.
Payne as a witness and required
him to disclose it. The plaintiff

could not sever her privilege and
waive it in part and retain it in

part. If she waived it at all, it

then ceased to exist, not partially,

but entirely. The testimony of Dr.

Payne having been given in her be-

half, every reason for excluding that

of his associate ceased. The whole
question turns upon the legal con-
sequences, of the plaintiff's act in

calling one of the physicians as a

witness. She then completely un-

covered and made public what be-

fore was private and confidential.

It amounted to a consent on her
part that all who were present at

the interview might speak freely as

to what took place. The seal of

confidence was removed entirely, not

merely broken into two parts and
one part removed and the other re-

tained. I have not been able to find

any controlling authority in this

court in support of the idea that

the waiver applied only to the wit-

ness that the plaintiff called. On
the contrary, the principle decided

in McKinney v. Grand Street etc.

R. Co., 104 N. Y. 352, supports the

views herein expressed. That was
a case where the plaintiff called and
examined her own physician as to

her physical condition on the first

Vol. X
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Joint Action Necessary. — But to constitute such waiver it must
appear that the physicians attended patient at the same time, or
examined him together.*^^

The mere fact of calHng one of two or more physicians who
treated patient does not constitute a waiver as to the testimony of
those not called by patient or his representatives.*^''

trial. On a subsequent trial, he was
called by the defendant, and the
same objection was made to his

testimonj' that was made in the case
at bar. This court held that it was
admissible, on the ground that the
statutory prohibition having once
been expressly waived by the patient,

and the waiver acted upon, it could
not be recalled, but the information
was open to the consideration of the

entire public, and the patient was no
longer privileged to forbid its repe-

tition. The reasoning of Chief
Judge Ruger in- support of these
propositions in that case is applicable

here. It furnishes a safe basis for

holding that when a waiver is once
made it is general and not special,

and its effect cannot properly be
limited to a particular purpose or a
particular person. After the in-

formation has once been made pub-
lic, no further injury can be in-

flicted upon such rights and interests

of the patient as the statute was in-

tended to protect, by its repetition

at another time or by another per-
son." After citing decisions here-
inafter noted, the court continues

:

" We think that a construction of
the statute which permits a patient,

who has been attended by two phy-
sicians at the same examination or
consultation, to call one of them as
a witness to prove what took place
or what he learned, thus making
public the whole interview, and still

retain the right to object to the
other, is unreasonable and unjust,
and should not be followed. The
waiver is complete as to that con-
sultation when one of them is used
as a witness. The considerations
and reasons upon which the statute

was founded no longer exist when
full disclosure is made by either
with the consent of the patient, and
every party to the transaction thus
disclosed is relieved from any in-

junction of secrecy. The patient

Vol. X

cannot limit the scope or effect of
the waiver when made, any more
than she can recall it. When the

plaintiff in this case called one of
the physicians, who disclosed the
whole consultation, the law deter-

mined the legal effect of that act,

irrespective of any mental reserva-
tions on her part. Upon every
principle of reason and justice, this

act amounted to a waiver of the

right to object to the testimony of
the other physician, when called by
the defendant as to the same trans-

action."

In Hennessy v. Kelly, 64 N. Y.
Supp. 562, it was held that, by call-

ing one of several attending phy-
sicians, patient waives his privi-

lege as to the others. The judg-
ment in this case was reversed on
appeal to the Appellate Division (66
N. Y. Supp. 871), the court holding
that patient's conduct did not con-
stitute a waiver. In the reversing
opinion the court considers the New
York cases cited in note 69, next
succeeding, and attempts to reconcile

them with Morris v. New York, etc.

R. Co., supra.

68. Tracey v. Metropolitan St.

R. Co., 63 N. Y. Supp. 242; Metro-
politan St. R. Co. V. Jacobi, 112 Fed.

924, 50 C. C A. 619.

69. United States. — Metropolitan
St. R. Co. V. Jacobi, 112 Fed. 924,

50 C. C. A. 619.

Indiana. — Citizens' St. R. Co. z'.

Shepherd, 30 Ind. App. 193, 65 N. E.

765; Springer v. Byram, 137 Ind.

15, 36 N. E. 361, 45 Am. St. Rep.

159, 23 L- R. A. 244.

Iowa. — Baxter v. Cedar Rapids,

103 Iowa 599, 72 N. W. 790.

Michigan. — Dotton v. Albion, 57
Mich. 575, 24 N. W. 786.

Missouri. — Mellor v. Missouri
Pac. R. Co., 105 Mo. 455, 14 S. W.
758, and 16 S. W. 849. 10 L. R.
A. 36.

New York. — Hope %•. Troy & L.
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(7.) Patient Testifying.— By giving in evidence matters communi-
cated between his physician and himself, a person waives his priv-

ilege as to the matters communicated.'"

(A.) Testimony as to General Condition No Waiver. — But he does

R. Co., 40 Hun 438, s. c. affinncd by
Court of Appeals, 110 N. Y. 643, 17
N. E. 873; Record v. Saratoga
Springs, 46 Hun 448, s. c. affinncd by
Court of appeals, 120 N. Y. 646, 24
N. E. 1 102; Barker v. Cunard S. S.

Co., 36 N. Y. Supp. 256; affirmed

without opinion, 157 N. Y. 693, 51
N. E. 1089 ; Duggan v. Phelps, 81

N. Y. Supp. 916.

In Penn Mut. L. Ins. Co. v. Wiler,
100 Ind. 92, 102, 50 xA.m. Rep. 769,
the court says :

" The plaintifif, by
way of rebuttal, introduced as a wit-

ness the physician, who on behalf
of the defendant as medical ex-
aminer, had examined the insured
for this insurance, and elicited tes-

timony from him tending to prove
that the insured was in good health

at the time of the application.

Afterwards the defendant recalled

the physicians before introduced by
the defendant, and again sought
from them the evidence which had
been excluded as above stated.

Upon objection, their testimony was
again excluded. This offer was
made upon the theory that the
plaintiff, by having herself intro-

duced the testimony of one phj^si-

cian, had waived her right to ob-
ject to the testimony of other phy-
sicians. This theory is not well
founded. If the plaintiff's examina-
tion of said medical examiner as
a witness could be regarded as a
waiver of a privilege, the consent of
the patient, or of one entitled to

stand as his representative, to the

production in evidence of facts

learned in a professional capacity
by one physician, could not be con-
strued as consent to the divulging of
other confidential communications
to other physicians."

70. Lane v. Boicourt, 128 Ind.

420, 27 N. E. nil, 25 Am. St. Rep.
442; Highfill V. Missouri Pac. R.
Co., 93 Mb. App. 219; Holloway v.

Kansas City, 184 Mo. 19, 82 S. W.
89; Marx V. Manhattan R. Co., 56
Hun. 575, 10 N. Y. Supp. 159.

In Rauh v. Deutscher Verein. 51
N. Y. Supp. 985, the court says

:

" Did the plaintiff', by her testimony
detailing the operations that were
performed upon her at the hospital
by the physicians, the treatment she
then received, the statement of the
physician as to the fact of the
operation and as to the advice he
gave to the patient, operate as a
waiver of her privilege to exclude
the testimony of the physician who
performed the operation and who
gave the advice? The waiver of
the privilege cannot be limited to a
particular purpose or a particular
person, and if the plaintiff, by so
testifying on her direct examina-
tion, waived this privilege, then it

was competent for the physician to
testify. We think it clear from
principle and authority that she did.

. . . If these physicians who at-

tended her at the hospital cannot
testify as to what happened at the
hospital as to the operations per-
formed and the treatment prescribed,
it is clear that there is no one else

that can. The condition would be
that the plaintiff could testify to
what she pleased as to the treatment
she received without danger of con-
tradiction. If this contention of the
plaintiff is sustained, the plaintiff is

entirely safe in testifying to any-
thing that it pleased her to say as to

what happened to her or was done
to her at the hospital, for the mouth
of the only witness that could con-
tradict her is silenced by this sec-

tion of the Code cited. The rea-
soning of the court of appeals in

the case of Morris v. Railroad Co.,

supra, applies with full force to
this contention. . . And it would
appear to be equally unfair and un-
reasonable to allow a plaintiff—the

one most interested in the recovery
—to testify to what took place at

the time of the examination by the
physicians, or of the operations that

were performed or the treatment
received, and at the same time en-

Vol. X
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join silence upon the physician. A
phj'sician, when called, may be said

to be, under ordinary circumstances,
a disinterested witness. His pro-
fessional position and his reputation
would of themselves be a pledge for

his not intentionally violating his

oath, and generally he would have
no great object in making a false

statement as to the result of his in-

vestigations, while his professional

knowledge would enable him to

state correctly the result of his in-

vestigations and the treatment he
prescribed or the operations he per-

formed. In the case, however, of a
plaintifif, irrespective of the interest

that he would have in coloring the

testimony to suit his case, his lack

of professional knowledge would
expose him to mistakes in testify-

ing, and would make it quite pos-
sible, with the utmost good faith on
the part of the party testifying, that

the testimony would be grossly mis-
leading. It must be apparent that

such a rule would work the greatest

injustice, and would expose the de-

fendant to danger on account of the

fact that the rule would prevent
him from examining into the truth

of the plaintiff's statements. The
question was presented at the late

general term in this department in

the case of Marx v. Railway Co., 56
Hun 575, 10 N. Y. Supp. 159, and it

seems to me that the opinion of
the presiding justice is a most satis-

factory solution of the question.

The conclusion there stated by him
seems to me to be unassailable. As
therein said :

' It seems to us clear

that, having thus himself gone into

the privileged domain to get evi-

dence on his own behalf, he cannot
prevent the defendant from assail-

ing such evidence by the only testi-

mony available for that purpose.'

"

In Treanor v. Manhattan R. Co.,

16 N. Y. Supp. 536, the court says

:

" The thing forbidden by the Code
is the disclosure of professional in-

formation, and the policy of the en-
actment is to protect patients in the

free revelation of their maladies to

the physician. But what if, in order
to enforce a claim against a
stranger, the patient himself pro-
mulgates the information, and un-
covers his maladies and infirmities

Vol. X

in court, does he not thereby break
the seal of secrecy, and absolve the

physician from the obligation of

silence ? Does he not, in the strict-

est and most emphatic sense, waive
his privilege? Is it to be tolerated

that, to mulct another in damages,
he may inflame a jury with a false

or exaggerated story of his injuries

and suffering, and yet the physician
whom he has consulted is not to be
allowed to prevent the meditated in-

justice by a truthful statement of

the case? It is to be borne in mind,
too, that here the ph\-sician was not
called to reveal the ailments of the

patient, but to prove that she suf-

fered from no such injuries as she
represented. Obviously respond-
ent's contention is as inconsistent

with the object and policy of the

statute as it is fatal to the interests

of justice. In McKinney v. Rail-

road Co., 104 N. Y. 352, 10 N. E.
Rep. 544, the court of appeals held
that, when the condition of the pa-
tient is once disclosed with his con-
sent, ' it is then open to the consid-

eration of the entire public, and the

privilege of forbidding its repetition

is not conferred by the statute;' de-
claring as the ground of its deci-

sion that, ' the object of the statute

having been voluntarily defeated by
the party for whose benefit it was
enacted, there can be no reason for

its continued enforcement.' In Hunt
V. Blackburn, 128 U. S- 464, 470, 9
Sup. Ct. Rep. 125, the supreme court
of the United States, by Field, J.,

said :
* The privilege is that of the

client alone, and no rule prohibits

him from divulging his own secrets;

and, if the client has voluntarily

waived the privilege, it cannot be
insisted on to close the mouth of the

attorney.' In People v. Schuj^ler,

106 N. Y. 306, 12 N. E. Rep. 783,

the court of appeals sa}', per curiam :

'The object of the statute was to

prevent the disclosure by a physi-

cian of his patient's ailments and in-

firmities, and it may be queried

whether it makes him incompetent
to testif}^ that his patient was free

from disease of any kind. Can a

party himself upon trial expose his

ailments and make them the sub-

ject of inquiry, and then object that

his physician shall tell anything he
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not waive privilege by giving testimony as to his general health or

physical condition/^ or by stating in evidence the general nature
of his injuries/- or that a certain person had attended him as phy-
sician, and had prescribed/^

(B.) Voluntary Statement, No Waiver. — Patient does not waive

knows about them ?' In Marx v-

Railroad Co., supra, the supreme
court at general term in this depart-

ment, per Van Brunt, J., say :
' The

patient may keep the door of the

consultation-room closed, but he
cannot be permitted to open it so

far as to give an imperfect and er-

roneous x'ltvf of what took place,

and then close the door when the

actual facts are about to be dis-

closed. ... In construing this

legislation, we must consider the ob-

ject that was sought to be attained,

viz., the greatest freedom in con-
sultations with a physician. The
reason for the rule no longer exists

where the party himself pretends to

give the circumstances of the privi-

leged interview.'
"

In Morris v. New York. O. & W.
R. Co., 148 N. Y. 88, 42 N. E. 410,

51 Am. St. Rep. 675, the Court of

Appeals says the Treanor case
" pushes the principle too far."

Treanor v. Manhattan R. Co., is dis-

approved in City of Warsaw v.

Fisher, 24 Ind. App. 46, 55 N. E.

42, and in May v. Northern Pac. R.
Co., 2i2 Mont. 522, 81 Pac. 328, 70

L. R. A. III.

In Fox V. Union Tpk. Co., 69 N.
Y. Supp. 551, it is said that Treanor
V. Manhattan R. Co., is overruled
by Morris v. Manhattan R. Co.

The courts of New York speak
of the waivers in Marx v. Manhat-
tan R. Co., and Treanor v. Manhat-
tan R. Co., as express waivers. The
ruling statute provided that privi-

lege might be expressly waived in

open court, making no reference to

acts which would create an impli-

caton of waiver. In In re Cole-
man, III N. Y. 220, 19 N. E. 71, the
Court of Appeals of New York had
held that the act of a testator in

causing his attorney to become sub-
scribing witness to his will was an
.express waiver.

In action for personal injuries,

where plaintiff goes into detail,

showing that he has been treated by
certain doctors at certain times
prior to the alleged injury for cer-

tain ailments different from the one
at issue in the case, he thereby
waives his privilege, and such phy-
sicians become competent witnesses
as to the matters testified to by
plaintiff. Webb v. Metropolitan St.

R. Co.. 89 Mo. App. 604.

71. City of Warsaw v. Fisher,

24 Ind. App. 46, 55 N. E. 42;
McConnell v. City of Osage, 80
Iowa 293, 45 N. W. 550, 8 L. R. A.

778; Butler V. Manhattan R. Co., 23
N. Y. Supp. 163, 30 Abb. N. C. 78;
Dunckle v. McAllister, 74 N. Y.
Supp. 902; May V. Northern Pac.
R. Co., 2^ Mont. 522, 81 Pac. 328,

70 L. R. A. Ill; Holloway v. Kansas
City, 184 Mo. 19, 82 S. W. 89, 95.

Contra. — But in State v. De-
poister, 21 Nev. 107, 25 Pac. 1000,

a mother who had employed a phy-
sician to examine her minor child,

testified concerning the nature and
extent of injuries sustained by the

child, who had been the victim of a

criminal assault. Held, that her
conduct in so doing constituted a
waiver of privilege as to physi-
cian's testimony.

72. Jones v. Brooklyn R. Co., 3
N. Y. Supp. 253, afHrmed 121 N. Y.

683, 24 N. E. 1098; Indianapolis &
M. R. T. Co. V. Hall, 165 Ind. 557,

76 N. E. 242; Fox V. Union Tpk.
Co., 69 N. Y. Supp. 551.

In Jones v. Brooklyn R. Co., it

was held that plaintiff did not, by
stating that his leg was broken,
waive privilege as to testimony of

physician who treated him for the

injury.

73. Williams v. Johnson, 112

Ind. 273, 13 N. E. 872; Indianapolis

& M. R. T. Co. V. Hall, 165 Ind.

557, 76 N. E. 242; McConnell v.

Osage, 80 Iowa 293, 45 N. W. 550,

8 L. R. A. 778; May v. Northern
Pac. R. Co., z^: Mont. 522, 81 Pac.

328, 70 L. R. A. III.

Vol. X
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privilege by making voluntary statement, not in response to ques-

tion, as to statements of physician, when such statement is objected

to by party afterwards alleging waiver.^*

(C.) Patient Axswerixg Cross-Examination, No Waiver. — Answer-
ing questions on cross-examination as to a matter of privilege does

not constitute a waiver of patient's right to object to physician's

testimonv."^

74, Smart v. Kansas City. 91

Mo. App. 586. 595.

In this case the court says :
" De-

fendant called another of plaintiff's

phj'sicians and asked him what was
the condition of plaintiff's knee as

he found it after the fall. The
question was not allowed by the

court. Defendant bases its claim to

this evidence on the ground that

plaintiff had testified to what the

physician had stated to her was the

condition of the knee and thereby
had estopped herself from claiming

the privilege of the statute under the

case of Webb v. Railroad. 89 Mo.
App. 604. But the difficulty with
defendant's position is that what
plaintiff said as to the statement of

the physician was not in answer to

a question. Her statement was ob-

jected to b}'' defendant and the

answer was disclaimed by plaintiff's

attorne}' by telling her that ' what
the doctor said was not good evi-

dence.' Defendant's counsel seemed
then to be satisfied, as nothing fur-

ther was said by him and no ruling

asked of the court."
75. Burgess v. Sims Drug Co.,

114 Iowa 275. 86 N. W. 307, 89 Am.
St. Rep. 359. 54 L- R. A. 364. In
this case the court says :

" But the

testimony of the client or patient as

to the communication, which will

constitute a waiver of the privilege

so as to admit the attorney or phy-
sician to testify with reference

thereto, must be voluntarily given;

for the privilege is that of the client

or patient, and it exists in his favor
until in some way abandoned. No
doubt, under this privilege, the cli-

ent or patient may refuse to answer
on cross-examination when asked
with reference to the privileged

communication. Barker v. Kuhn,
38 Iowa 392; Bigles v. Reynolds, 43
Ind. 112; Hemenway v. Smith, 28
Vt. 701; State V. White, 19 Kan.

Vol. X

445, 27 Am. Rep. 137; Duttenhofer
V. Statfe, 34 Ohio St. 91, 32 Am. Rep.
362. But we are not willing to hold
that the failure to insist on this

privilege makes the testimony which
he may give on cross-examination
voluntary, in such sense as to con-
stitute a waiver of his privilege

with reference to the communication
to his attorney or physician. In
McConnell v. Osage, 80 Iowa, 293,
this court said that even the volun-
tary act of the plaintiff in that case,

as a witness, in testifying to her
physical health at a particular time,

would not constitute a waiver of

objection to testimony by her phy-
sician as to communications made
by her to him at that time showing
that she was not in good health, and
that the mere fact of the exclusion
of the physician's testimony might
result in putting the condition of her
health at the time referred to in a
false light before the jury would
not be a sufficient reason for im-
plying a waiver. And it was fur-

ther said (and this is especially per-

tinent to our present inquiry) that

it was improper to ask witness on
cross-examination whether she was
willing that the physician might dis-

close any communications which
she had made to him with reference

to her health. Accordingly it was
held that the propounding of such
a question to the witness over the

objection of her attorney, and to

which her answer was, ' No,' con-
stituted error; this language being
used :

' The statute gives the prohi-

bition. It is a legal right, and a
party should no more be required to

state under oath that he did not

want to surrender it, than any other
legal right he possessed. We think

a fair trial requires that such a mat-
ter should not even be referred to;

that the jury should not be im-
pressed with a belief that there is
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(D.) Testimony as to Treatment by One Physician, No Waiver.
By testifying concerning treatment of himself by one physician,

patient does not waive right to object to testimony of other physi-

cians who treated him at another time for the same affliction/^

(E.) No Waiver, Unless Communication Referred To. — Patient's

act in testifying does not constitute a waiver, unless in his testimony
he gives evidence concerning matter communicated to his phy-
sician.'^^

(F.) No Waiver, Unless Necessary Information Referred To. — Pa-
tient does not, by testifying, waive privilege, unless he testifies

concerning matter necessary to be stated to his physician. No
waiver arises from testimony in regard to collateral matters.'^^

(8.) Introducing Proofs of Death Showing Cause. — Beneficiary of a

life insurance policy waives privilege by introducing in evidence

proofs of death furnished to the insurance company which con-

tain affidavit or certificate by attending physician showing cause

of death.'^

(9.) Statement in Application for Life Insurance. — If applicant for

policy of life insurance state in his application that he has been
treated by a certain physician for a certain disease, beneficiary

cannot, in an action on the policy, exclude the testimony of the

physician referred to concerning the disease mentioned in the ap-

lication.®''

even reluctance to giving such as-

sent. The subject-matter of such a

waiver has no place for reference in

the taking of testimonj', except by
the party permitted to make it.' In

the case before us it is evident that

any objection of the witness on
cross-examination to testify as to

the communication might well have
been prejudicial, and therefore that

the answer of the witness with ref-

erence thereto cannot be treated as

a waiver of the privilege, for it is

essentially not voluntary. If coun-
sel saw fit on cross-examination to

inquire into this matter, he must be
bound by the answer, and cannot
afterwards claim that the witness,

by answering without objection,

voluntarily waived the privilege."

76. Webb v. Metropolitan St. R.

Co., 89 Mo. App. 604; Green v. Ne-
bagamain, 113 Wis. 508, 89 N.
W. 520.

77. In other words, the mere act

of testifying does not operate as a
waiver. Butler v. Manhattan R. Co.,

30 Abb. N. C. 78, 23 N. Y. Supp. 163.
78. In HoIIoway v. Kansas City,

184 Mo. 19, 82 S. W. 89, it was held
that patient's testimony concerning

conversation with physician in re-

gard to his bill did not constitute a

waiver of privilege as to necessary
matter communicated.

79. Proppe v. Metropolitan L.

Ins. Co., 34 N. Y. Supp. 172; Kel-
wig V. Mutual L. Ins. Co., 132 N.
Y. 331, 28 Am. St. Rep. 578. These
cases seem to proceed more upon the

theory of estoppel than waiver.
In Kelwig v. Mutual L. Ins. Co.,

beneficiary of a life insurance policy

sued to recover the amount thereby
agreed to be paid. Plaintiff intro-

duced in evidence the proofs of
death presented to the company.
These proofs included sworn state-

ment of attending physician of de-
ceased which contradicted certain

statements in plaintiff's application.

Plaintiff contended that this state-

ment could not be received in evi-

dence because the matter therein

contained was such as the physician
could not have

,
been compelled to

testify to. But the court held that,

as plaintiff had put in the proof
without qualification, she could not
claim that the statements of the phy-
sician were privileged.

80. In Brown v. Metropolitan L.

Vol. X



152 PRIVILEGED COMMUNICATIONS.

Waiver Limited. — But the .waiver in such case relates to matters

stated in the appHcation only, and does not affect privilege as to

any information acquired by physician prior to issuance of the pol-

icy sued on.®^ Nor does including in the proofs statements as to

diseases which did not proximately cause death of insured, op-

erate as a waiver of privilege concerning such diseases.^-

(10.) Certain Acts as Waiver. — (A.) Showing Prescription. — It has
been held that by showing physician's prescription to a druggist,

who fills the same, patient waives privilege as to the contents of

the prescription.^^

(B.) Introducing Hospital Record Made by Physician.— It has also

been held that if person who has been injured introduces in evi-

dence an entry made in a hospital record by physician of hospital

where such person has been treated, he thereby waives his right

to object to that physician's testimony as to matters entered in the

book showing the history of the case, and as to patient's state-

ments concerning injury.®*

(C.) Physician Subscribing Witness to Will. — By requesting his

physician to become subscribing witness to his will testator waives
privilege as to physician's testimony concerning testator's mental
condition.®^

(11.) Certain Acts, No Waiver. — Reference is made in the notes to

certain acts which have been held not to operate as waiver of

privilege.*^

Ins. Co., 65 Mich. 306, 32 N. W. 610,

8 Am. St. Rep. 894, plaintiff sued
upon policj' of life insurance. In her
application for insurance deceased
stated that she had been treated by
a certain physician for typhoid
fever. The trial court refused to

permit the physician referred to to

testify concerning his treatment of
deceased for typhoid fever. The
Supreme Court held that under the

circumstances the representative of

insured could not claim privilege

regarding the fact of treatment or
non-treatment for typhoid fever.

But the case is different where ap-

plication makes no reference to the

disease concerning which physician
is questioned. Jones v. Preferred
Bankers' L. Assur. Co., 120 Mich.
211, 79 N. W. 204.

81. Redmond v. Industrial Ben.

Assn.. 28 N. Y. Supp. 1075, s. c.

judgment affirmed by Court of Ap-
peals. See 150 N. Y. 167, 44 N.

E. 769.
82. Dreier v. Continental L. Ins.

Co.. 24 Fed. 670. To same general

eft'ect, see Briesenmeistcr v. Knights

of Pythias, 81 Mich. 525, 45 N.
W. 977.

83. Deutschmann v. Third Ave.
R. Co.. 84 N. Y. Supp. 887.

84. Kemp v. Metropolitan St. R.

Co., 88 N. Y. Supp. I.

85. In re Mullin's Estate, no
Cal. 252, 42 Pac. 645.

86. Certain Conduct no Waiver.
Fact of Suing for Personal Injury.

The fact of instituting an action for

personal injuries does not operate as

a waiver of privilege as to testi-

mony of physician who treated

plaintiff for such injuries. Jones v.

Brooklyn R. Co., 3 N. Y. Supp. 253;
Butler V. Manhattan R. Co., 23 N.
Y. Supp. 163, 30 Abb. N. C. 78.

Referring Insurance Company to

Physician of Applicant A person
applying for issuance of policy of

life insurance does not waive privi-

lege, by referring the insurance
company to his physician. Eding-
ton V. Mutual L- Ins. Co., 5 Hun
(N. Y.) I, 9.

Examination by Opponent of His
Own Physician— In action for dam-
ages, no waiver of privilege by

Vol. X
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E. Effeict of Waiver. — a. Privilege Waived, Testimony Com-
pulsory. — If patient waives privilege and physician refuses to tes-

tify, the court should compel him to do so.^'^

Heir at Law. — Same if heir at law waives.^®

b. Binding on Representatives and Beneficiaries. — If applicant

for life insurance expressly waives privilege, his waiver is binding

upon his personal representative, and upon the beneficiary of the

policy.®^

Not Binding on Assignee. — But it has been held that such waiver

is not binding upon person to whom policy has been assigned.'"'

F. Waiver Irrevocable, or Not. — Upon the question of the

irrevocability of waiver the authorities are conflicting.

a. Irrevocable. — After some hesitation the courts of New York

plaintifif is shown by the fact that

defendant examines its own physi-

cian, who, at its request, examines
plaintiff's injuries. Jones v. Brook-
lyn R. Co., 3 N. Y. Supp. 253,

affirmed 121 N. Y. 683, 24 N. E. 1098.

Patient's Submission to Cross-Ex-
amination No Waiver Butler v.

Manhattan R. Co., 2t, N. Y. Supp.

163, 30 Abb. N. C. 78.

Giving Name of Family Physician.

Applicant for life insurance does not
waive privilege by stating the name
of his family physician in his appli-

cation. Masonic Mut. Ben. Assn. v.

Beck, 7y Ind. 203, 1211, 40 Am.
Rep. 295.

Notice to Produce letter.— By
giving notice to adversary to produce
in evidence a letter written by a per-

son's physician, the party giving the

notice does not waive right to ob-

ject to the admission of confidential

communications between that person
and his physician. Phillips v.

United States Ben. Soc, 120 Mich.

142, 79 N. W. I.

General Denial in Suit by Phy-
sician If in action by physician to

recover for services defendant inter-

poses general denial, such act does

not constitute a waiver. Van Allen
v. Gordon. 83 Hun 379, 31 N. Y.

Supp. 907.

Exhibition of Peculiarities By
consenting to exhibition of his phy-
sical peculiarities to physicians other

than his regular attendant, who in-

spect the same for scientific pur-

poses, and by not objecting to pub-
lication of an article by his phy-

sician describing his case, patient

does not waive privilege in the man-
ner required by New York statute.

Scher v. Metropolitan St. R. Co., 75
N. Y. Supp. 625.

87. Zimmer v. Third Ave. R. Co.,

55 N. Y. Supp. 308; Valensin v.

Valensin, 73 Cal. 106, 14 Pac. 397.

88. Roche v. Nason (N. Y.), 77
N. E. 1007.

89. Foley v. Royal Arcanum. 151

N. Y. 196. '56 Am. St. Rep. 621. 45
N. E. 456; Metropolitan L. Ins. Co-

V. Willis (Ind.), 76 N. E. 560; Ful-

ler V. Knights of Pj'thias. 129 N. C.

318, 40 S. E. 65, 85 Am. St. Rep. 744.

In Adreveno v. Mutual R. F. L.

Assn., 34 Fed. 870, the court says

:

" As the patient is at liberty to

waive the privilege which the law
affords him. it appears to me it is

immaterial whether the patient

waives the privilege by calling the

physician to testify in his behalf, or

whether he waives it, as in this case,

by a clause contained in the contract

on which the suit is brought; and
if the patient himself waives the

privilege by a clause contained in the

contract, that waiver, in my judg-

ment, is binding on any one who
claims under the contract, whether it

be the patient himself or his repre-

sentative." Keller v. Home L. Ins.

Co.. 95 Mo. App. 627, 69 S. W. 612.

In Proppe v. Metropolitan L. Ins.

Co., 34 N. Y. Supp. 172, it is said

that such a waiver is " an agree-

ment and condition binding upon
the plaintiff."

90. Briesenmeister v. Knights of

Pythias, 81 Mich. 525. 45 N. W. 977.

Vol. X
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have settled upon the doctrine that waiver once duly made is ir-

revocable.^^

b. Revocable. — The supreme courts of Michigan and Iowa have

held that waiver is revocable, to the extent that waiver made upon
first trial of an action is not binding upon a retrial.^-

G. Effect of Change of Statute. — If express waiver of priv-

ilege be made in writing it is not affected by change in the law

made between the making of the waiver and the time of trial of the

action in which it is invoked.^^

91. McKinney v. Grand St. P. R.

Co., 104 N. Y. 352, 10 N. E. 544-

Grattan v. Metropolitan L. Ins.

Co., 92 N. Y. 274, 44 Am. Rep. 372,

was an action to recover the amount
of a life insurance policy. Upon
the trial plaintiff waived privilege

as to physician's testimony. Upon
a second trial of the action, plaintiff

objected to the testimony of the phy-
sician to whose testimony upon the

first trial he had consented. It was
contended that, the privilege having
been renounced, it could not after-

wards be asserted. But the court

held otherwise, ruling that plaintiff

could insist upon his privilege.

But Grattan v. Metropolitan L. Ins.

Co., was practically overruled by
the same court in McKinney v. G.

St. R. Co., 104 N. Y. 352, 10 N. E.

541. The McKinney case does not
mention the Grattan case, although
the brief of counsel asserting the

privilege cites it. But as the Mc-
Kinney case makes a decision dia-

metrically opposite to the holding in

the Grattan case, the latter is, in

effect, overruled. McKinney v.

Grand St. R. Co. is followed, and
waiver made upon first trial of an
action held irrevocable in Schlot-

terer v. New York Ferry Co., 85
N. Y. Supp. 847. In this case the

court holds that the statutory pro-

vision requiring waiver to be made
" upon the trial," does not require

that waiver be made upon the par-

ticular trial under review.

92. Briesenmeister v. Knights of

Pythias, 81 Mich. 525, 45 N. W. 977.

In this case it was held that while

plaintiff in an action upon life in-

surance policy waived privilege by
introducing proofs of death contain-

ing physician's statement as to cause,

plaintiff might, upon a second trial

Vol. X

of the same action assert his privi-

lege. The court approves Grattan
V. Metropolitan L. Ins. Co., and dis-

approves McKinney v. Grand St. R.

Co., stating that the former case

announces the better rule. The
court says :

" Privilege includes both
the security against publication and
the right to control the introduction

in evidence, of such information or

knowledge communicated to or pos-

sessed by the physician. The latter

right exists although the former has
ceased to be of any benefit. The
public may know; but shall the jury

be permitted to receive and weigh
testimony derived from a source

which the law has put the seal of

silence upon, unless released by the

party who alone has the right to say

whether that particular witness shall

be the medium of conveying such
knowledge to the jury? For in-

stance, the party may have disclosed

to a third person all that he has to

his physician. Now, while his ad-

missions may be proved in a proper
manner by such third person, they

cannot be proved by the physician

against the objection of the party.

The privilege conferred is that the

physician shall not disclose or testi-

fy to those matters which the stat-

ute inhibits without the consent ot

the party to whom the privilege is

extended, and this objection may be

interposed whenever and as often as

the party's rights may be affected by

proffered testimony, if the objection

Ije timely made. McConnell v. City

of Osage, 45 N. W. Rep. 550." See
also Burgess v- Sims Drug Co., 114

Iowa 275, 86 N. W. 307, 89 Am. St.

Rep. 359, 54 L. R. A. 364, which also

rejects the rule announced in Mc-
Kinney V. Grand St. R. Co.

93. Foley v. Royal Arcanum, 151
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H. Extent of Waiver. — If privilege is once waived, the waiver
extends to the whole professional conduct of the physician.'-'*

L Waiver Not Presumed. — Upon appeal it will not be pre-

sumed that a patient waived a privilege to which the record shows
he was entitled.^^

J. Conduct oe Adverse Counsee as to Waiver. — Counsel for

party adverse to patient or his representative will not be allowed
to ask patient whether or not he will waive his privilege.^°

N. Y. 196, 45 N. E. 456, 56 Am. St.

Rep. 621. See statement of this case

in note 59 ante. Between the time
of signing the appHcation containing

the waiver and the trial of the ac-

tion, § 836, Code of Civ. Proc, which
gave the right to waive privilege

as to the testimony of physicians,

was so amended as to provide that

waiver must be made upon the trial

of the action. The court held the

waiver binding, notwithstanding the

amendment of the statute, holding
that the provision for waiver was
made as a contract, the obligation of

which was not impaired by a change
in the law.

In Holden v. Metropolitan Ins.

Co., 165 N. Y. 647, 59 N. E- ISO, a
waiver similar to that applied in the

Foley case was held ineffectual, be-

cause made subsequent to the adop-
tion of the amendment to § 836.

94. Morris v. New York, O. &
W. R. Co., 148 N. Y. 88, 42 N. E.

410, 51 Am. St. Rep. 675; Rauh v.

Deutscher Verein, 51 N. Y. Supp.

985 ; Powers v. Metropolitan St. R.
Co., 94 N. Y. Supp. 184; HoUoway
V. Kansas City. 184 j\Io. 19, 82 S.

W. 89.

95. Holcomb v. Harris, 59 N. Y.
Supp. 160.

Carthage Tpk. Co. v. Andrews, 102
Ind. 138, I N. E. 364, 52 Am. Rep.
653. , In this case the court holds
that certain testimony offered to be
given by a physician was incompe-
tent, and adds :

" Appellee, probably,
might have waived the point, and al-

lowed his physician to testify, but
we cannot indulge the presumption
that he would have done so in or-
der to overthrow the ruling of the
court below, especially when he re-

sisted the continuance, and argues
here the incompetency of the wit-
ness to testify to the facts stated

in the affidavit for the continuance."
96. McConnell z'. Osage, 80 Iowa

293, 303, 45 N. W. 550, 8 L. R. A.
778. In this case the court says

:

" While plaintiff was on the witness
stand, and being cross-examined,
she was asked this question :

' Q.
Are you willing that the physicians
who have treated you for past ten

or fifteen years may disclose to this

jury any conversation you made to

them, at times they treated you, in

reference to your conditions?' Ob-
jections to the question being over-
ruled, the plaintiff answered that she
was not. The ruling is assigned as

error, and we think it was mani-
festly so. Counsel for appellee does
not in argument attempt to vindi-

cate the ruling, and it would seem
that an attempt must result in fail-

ure. The statute gives the prohi-
bition. It is a legal right, and a
party should no more be required
to state under oath that he did not
want to surrender it than any other
legal right he possessed. We think
a fair trial requires that such a mat-
ter should not even be referred to;

that a jury should not be impressed
with a belief that there is even re-

luctance to giving such assent. The
subject-matter of such a waiver has
no place for reference in the tak-

ing of testimony except by the party
permitted to make it. That preju-
dice resulted from the ruling in

question is more than probable.
After making oath that she would
not consent to the testimony, the jury
was left to assume something—we
know not what. It would naturally

believe that, if assent had been
given, testimony unfavorable to the

plaintiff would have been the re-

sult. However, we need not specu-
late as to the probable conse-
quences. It was clearly error."

Vol. X
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K. Comment on Refusal to Waive. — Patient's conduct in

calling as a witness one of three physicians who attended him, and
objecting to the testimony of others, is a legitimate subject for

consideration by the jury in determining the merits of the case.^^

10. Protection of Privilege. — A. Objection to Testimony.
a. Who May Object. — (l.) Patient. — It is obvious that when
physician is interrogated concerning information necessarily ac-

quired from his patient, the question may be objected to by the pa-

tient.^^

(2.) Personal Representative, Beneficiary, Assignee. — Such question

may also be objected to by the patient's personal representative,^^

or beneficiary of life insurance policy ;^ or by the assignee of a

life insurance policy.^

(3.) Any Party to Action. — It has been stated, though not ex-

pressly decided, that any party to an action in which privileged

matter is sought to be proved by a physician may object to his

testimony.^
(4.) Physician. — It has been held that in certain cases the phy-

sician himself may raise the question of his patient's privilege, by
objecting to the production of testimony which would make known
their confidential communication.*

97. Cooley v. Foltz, 8s Mich. 47,

48 N. W. 176. See notes 29, 30 post,

under I, 10, F.

98. Groll V. Tower, 85 Mo. 249,

55 Am. Rep. 358; Corbett v. St.

Louis, I. M. & S. R. Co., 26 Mo. App.
621. See generally cases cited in

notes.
99. Groll V. Tower, 85 Mo. 249,

55 Am. Rep. 358; Heuston v. Simp-
son, 115 Ind. 62, 17 N. E. 261, 7 Am.
St. Rep. 409.

1. Penn Mut. L. Ins. Co. v.

Wiler, 100 In J. 92, 50 Am. Rep. 769;
Dilleber v. Home L. Ins. Co., 69 N.
Y. 256, 25 Am. Rep. 182.

2. Briesenmeister v. Knights of

Pythias, 81 Mich. 525, 45 N. W. 977.
3. Westover v. Aetna L. Ins. Co.,

99 N. Y. 56, I N. E. 104, 52 Am.
Rep. I.

In Davis v. Supreme Lodge, K. of

H., 35 App. Div. 354. 54 N. Y. Supp.
1023, action was brought to recover
amount of life insurance policy. To
show breach of warranty, physicians

who had attended certain relatives of

applicant were offered as witnesses.

Held, that their testimony could be
excluded upon plaintiff's objection.

In Westover v. Aetna L. Ins. Co.,

99 N. Y. 56, I N. E. 104, the court

in commenting on Edington v. Mu-

Vol. X

tual L. Ins. Co., 67 N. Y. 185, says

that in that case it was not decided
that a personal representative could
waive the protection of the statute,

but " it was held that the personal
representative or assignee of the pa-
tient could make the objection to

evidence forbidden by the statute,

and the opinion might have gone
further and held that any party to

an action could make the objection,

as the evidence itself is objection-

able, unless the objection be waived
by the person for whose protection

the statutes were enacted." The
court in Westover v. Aetna L. Ins.

Co., also says :
" The purpose of the

laws would be thwarted, and the

policy intended to be promoted
thereby would be defeated, if death

removed the seal of secrecy from the

communications and disclosures

which a patient should make to his

physician, or a client to his attorney,

or a penitent to his priest. When-
ever the evidence comes within the

purview of the statutes, it is abso-

lutely prohibited, and may be ob-

jected to by any one unless it be

waived by the person for whose ben-

efit and protection the statutes were
enacted."

4. Mott V. Consumer's Ice Co., 52
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(5.) Objection Unavailing if Patient Consent, or Waive. — If patient

consents to testimony of physician, the objection of any other per-

son is unavailing, and the physician may testify.^

b. Patient Cannot Object After Testifying. — If a person has
testified that he had a certain disease, he cannot afterwards object

to the testimony of a state officer, who is a physician, which con-
firms his own testimony on the subject."

c. Objection Not Obviated. — If question is objectionable as

calling for privileged communication, the objection is not obviated

by a subsequent question calling for witness' opinion on the mat-
ter covered by former question, although second question excludes

any knowledge or information acquired while treating patient.'

B. Burden of Proof. — The burden is upon one claiming priv-

ilege to show the existence of conditions entitling him to insist upon
the exclusion of the proposed testimony.^

a. Facts Must Be Shozvn. — Facts showing incompetency of pro-

posed testimony must appear.^

Relation. — Thus, person claiming privilege must show that the

How. Pr. (N. Y.) 148; s. c. on ap-

peal, 52 How. Pr. 244; Lowenthal
V. Leonard, 46 N. Y. Supp. 818; Kel-
ley V. Levy, 8 N. Y. Supp. 849. See
reference to these cases in note 19,

ante, 1, 10, a (4).
5. In Territory v. Corbett, 3

Mont. 50, 59, defendant objected to

question addressed to a physician

who had treated one of the witnesses

in the case. The patient consented
to the testimony. Held, that physi-

cian's testimony was properly ad-

mitted.

6. State V. McCoy, 109 La. 682, z:^

So. 730.
7. Edington v. Aetna L. Ins. Co.,

13 Hun (N. Y.) 543.
8. Stowell V. American Co-op.

Relief Assn., 5 N. Y. Supp. 233;
Heath v. Broadway & S. A. R. Co.,

8 N. Y. Supp. 863; Henry v. New
York, etc. R. Co., 10 N. Y. Supp. 508;
People V. Koerner, 154 N. Y. 355, 48
N. E. 730; Green v. Metropolitan St.

R. Co., 171 N. Y. 201, 63 N. E. 958,

89 Am. St. Rep. 807 ; Griffiths v. Met.
ropohtan St. R. Co., 171 N. Y. 106,

63 N. E. 808; Jennings v. Supreme
C. L. A. B. Assn., 81 N. Y. Supp.

90; Deutschmann v. Third Ave. R.

Co., 84 N. Y. Supp. 887 ; Van Bergen
V. Catholic, R. & B. Assn., 99 x'\pp.

Div. 72, 91 N. Y. Supp. 362; James
V. Kansas City, 85 Mo. App. 20.

9. People V. Schuyler, 106 N.
Y. 298, 12 N. E. 783, affirming s. c. 43
Hun 88; Bowles r. Kansas City. 51
Mo. App. 416; Stowell V. American
C. R. Assn., 5 N. Y. Supp. 233.

Party objecting to testimony has
a right to demand that witness' re-

lation to the person in question be
defined, as, otherwise, the court can-

not rule. Tracey v. Metropolitan

St. R. Co., 63 N. Y. Supp. 242.

In Edington v. Aetna L. Ins. Co.,

77 N. Y. 564, the court says :
" Be-

fore the exclusion is authorized, the

facts must in some way appear

upon which such exclusion can be
justified." The court also says :

" It

is not incumbent on the party who
seeks information from a physician

who has been in attendance upon a

patient, to show that the information

was not acquired as specified in the

statute; but the party objecting must
in some way make it appear, if it

does not otherwise appear, that the

information is within the statutory

exclusion."

It is incumbent upon one claiming

privilege to support his objection by

proof of the facts necessary to bring

the case within the definition upon
which objection was based. Henry
V. New York, etc. R. Co., 10 N. Y.

Supp. 508.
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relation of physician and patient existed between witness and the

person to whom his testimony relates.^"

b. All Conditions of Exclusion Must Exist. — To exclude pro-

posed testimony claimant must show the existence of all the con-

ditions of exclusion. ^^

C. How Burden Sustained. — Burden is sustained when claim-

ant obtains from physician a statement that whatever he learned

he learned in his professional capacity as a physician, and that such
information was necessary to enable him to treat the case.^-

D. Prima Facie Case Made by Showing. — What Sufficient.
a. Professional Attendance. — To make a prima facie case of in-

competency, it is sufficient to show that the physician offered as

witness attended a person in that capacity.^^

10. People r. Koerner, 154 N. Y.

355, 365, 48 N. E. 730; Linz v. Mas-
sachusetts Mut. L. Ins. Co.. 8 Mo.
App. 363; Weitz V. M. C. R. Co.. 53
Mo. App. 39; Clark v. State, 8
Kan. App. 782, 61 Pac. 814.

Hospital Physician.— In Griffiths

V. INIetropolitan St. R. Co., 171 N.
Y. 106, 63 N. E. 808. a boy was in-

jured by a street car. He was taken
to a drug store, where a physician
volunteered his services. This phy-
sician rode about three blocks in an
ambulance with the boy as tl;e lat-

ter was being conveyed to a hos-
pital. The physician was an em-
ploye of the hospital, it not appear-
ing whether his employment com-
menced before the accident. About
ten days afterward he saw the boy
at the hospital, and questioned him
as to the accident. Physician's tes-

timony as to the boy's statements
was excluded. Upon appeal to Ap-
pellate Division this ruling was held
correct. (See Griffiths v. Metropoli-
tan St. R. Co., 71 N. Y. Supp. 406).
Upon appeal to the court of appeals
the judgment of the Appellate Divi-
sion was reversed, the court holding
that plaintiff did not successfully
sustain the burden of showing that

the relation of physician and patient
existed.

11. Gartside v. Connecticut Mut.
L. Ins. Co., 8 Mo. App. 592, where
the court says: " (i.) Where the

whole testimony of a physician is

excluded on the ground that he can-
not separate impressions received by

Vol. X

him growing out of the relation of

physician and patient, and those re-

ceived by observations of the patient

when that relation did not exist, the

fact justifying such exclusion must
appear; the statement of the physi-

cian to that effect is not sufficient.

(2.) The fact that such discrimina-

tion can be made by the witness may
be developed on a proper cross-ex-

amination." Griffiths V. Metropolitan
St. R. Co., 171 N. Y. 106, III, 63 N.
E- 808.

" All the conditions of exclusion
must exist, and, one failing, the pres-

ence of the others amounts to noth-
ing." Linz v. Massachusetts Mut.
L. Ins. Co., 8 Mo. App. 363.

In addition to fact of attendance
claimant must show that information
was necessary to performance of pro-

fessional duty. Linz v. Massachus-
etts Mut. L. Ins. Co., 8 Mo. App. 363

;

People v- Schuyler, 106 N. Y. 298,

12 N. E. 783 ; Edington v. Aetna L.

Ins. Co., 77 N. Y. 564.

But if testimony shows that a third

person was present at only one of

many consultations, and question to

physician calls for information ac-

quired during entire treatment, the

physician's testimony should be ex-

cluded. Murphv V. Board of Comrs.
(Cal. App.), 83" Pac. 577-

12. Van Bergen v. Catholic. R. &
B. Assn.. 99 App. Div. 72, 91 N. Y.

Supp. 362.

13. Brigham v. Gott, 3 N. Y.

Supp. 518; Jones V. Brooklyn, R. Co.,

3 N. Y. Supp. 253.
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b. Examination for Treatment, and examined him for the pur-

-pose of enabling physician to prescribe.^*

c. Relation Not Disproved by Record. — When the fact of at-

tendance is shown and there is nothing in the record to show that

relation did not exist, physician cannot testify.
^^

Relationship Denied.— Witness Competent. — When physician called

as a witness testifies that he did not attend a certain person, and
there is nothing in the record from which the contrary appears, a

ruling that witness was competent will not be disturbed upon ap-

peal.^*'

E. How Privilege; Determined. — a. Question by Person Call-

ing Physician. — The court will permit the party calling a physician

as witness to ask him whether or not the information to which his

questions are directed was necessary to enable him to prescribe

professionally.^^

b. Question by Claimant. — Or the court wdll permit objector

to interrogate witness as to the existence of relation, or character

of information proposed to be shown.^^

c. Preliminary Question Necessary.— Objection cannot be

formulated until it appear whether or not witness obtained his

knowledge in such manner as to disqualify him.^^

d. Formal Proof of Character of Information Not Required. — It

is not necessary to show in the first instance by formal proof that

the information in question was necessary to enable physician to

prescribe, as the character of the information will be inferred from
the relationship of the parties.''*

e. Character of Information Inferred From.— (1.) Form of

Question. — Fact of attendance being shown, the question itself

justifies the inference that the information to which it was directed

was acquired in a professional capacity.-^

14. Weitz V. M. C. R. Co., 53 land R. Co., n6 N. Y. 375, 22 N:
Mo. App. 39; James v. Kansas City, E. 402, 5 L,. R. A. 544.

85 Mo. App. 20. Nor is an examination of patient
15. Weitz V. M. C. R. Co., 53 Mo. necessary. Brigham v. Gott, 3 N. Y.

App. 39; James v. Kansas City, 85 Supp. 518, citing Renihan v. Dennin,
Mo. App. 20. 103 N. Y. 573, 9 N. E. 320, 57 Am.

16. Stowell V. American C. R. Rep. 770.

Assn., 5 N. Y. Supp. 233. Formal Proof of Status of Wit-
17. Herrington v. Winn, 14 N. ness—• See notes ante.

Y. Supp. 612. 21. In Sloan v. New York Cent.
18. Nugent v. Cudahy Pack. Co., R. Co., 45 N. Y. 125, a physician was

126 Iowa 517, 102 N. W. 442. asked if plaintiff had a certain dis-
19. Tracey v. Metropolitan St. R. ease while under his care. The

Co.. 63 N. Y. Supp. 242. court says : " The presumption is,

20. Edington v. Mut. Life Ins. from the question, that he learned it

Co., 67 N. Y. 185, 194; Grattan v. as a physician, for the purpose of

Metropolitan L. Ins. Co.. 80 N. Y. prescribing. The question itself im-
281, 297; In re Darragh's Estate, 5 plies it. To require the plaintiff to

N. Y. Supp. 58; Feeney v. Long Is- make the preliminary inquiry

Vol. X
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(2.) Fact of Attendance. — The fact that the information was
necessary to professional treatment may be inferred from the fact

of attendance,^^ especially in connection with the nature of the

question.^^

(3.) Inference From Profession and Relation. — The profession of

the witness, the fact of treatment, the fact that information was
received in professional capacity, and the relation of physician and
patient being shown, it follows as a necessary inference that wit-

ness' knowledge was acquired in his character of physician.^*

f. Status Presumed. — If witness states that he is a physician,

it will be presumed that he has the license required by law.-^

g. Information Partly Confidential. — When part of witness' in-

formation of his patient's mental condition was acquired at con-

fidential, and part at non-confidential interviews, it appearing that

impressions gathered at the latter necessarily related to knowledge
acquired through professional treatment, and that witness cannot

whether he learned the fact for the

purpose of prescribing would in ef-

fect, if the fact existed, have de-

prived the plaintifiF of the protection

of the statute. It would have proved
the fact indirectly, which might be

as injurious as if proved legiti-

mately." Approved in Grattan v.

Metropolitan L. Ins. Co., 8o N. Y.

281, 299.

Fact of consultation, in connection

with the nature of the questions

themselves is sufficient in the absence

of other proof, to bring them with-

in the prohibition of the statute.

Feeney v. Long Island R. Co., 116

N. Y. 375, 22 N. E. 402, 5 L. R.

A. 544-
22. Munz V. Salt Lake City R.

Co., 25 Utah 220, 70 Pac. 852.

The fact that a physician is called

to attend a person creates the pre-

sumption that he examined him for

the purpose of enabling himself to

prescribe for that person's ailment.

James v. Kansas City, 85 Mo.
App. 20.

23. See note 21 ante, under I, 10,

E, e, (I.).

24. Grattan v. Metropolitan L-

Ins. Co., 80 N. Y. 281, 297.

In re Redfield's Estate, 116 Cal.

637, 644, 48 Pac. 794. In this case

physician testified that he had treated

a person for consumption. He stated

that he had no information as to his

patient's condition, mental or physi-

cal, except such as he had acquired

as a physician to enable him to act

for her. Held, that he could not be
interrogated as to patient's mental
condition.

25. Record v. Saratoga, 46 Hun
(N. Y.) 448, afiiniicd without opin-

ion, 120 N. Y. 646. This was an ac-

tion for damages for personal in-

juries. Defendant offered to show
by plaintiff's physician the nature of

plaintiff's injuries. Objection was
sustained. Defendant claimed that,

as witness did not produce his li-

cense, and was not examined as to

his being a duly licensed physician,

objection was not well founded.

Held, that in the absence of any ob-

jection taken at the trial to the suffi-

ciency of the proof, patient was en-

titled to the benefit of the presump-
tion that witness had the license re-

quired by law. The court says

:

" If the privilege were the physi-

cian's, he might, if the objection were
taken, be required to prove by the

best evidence that he was duly au-

thorized ; but it is the patient's privi-

lege, and, in the absence of any ob-

jection upon the trial to the suffi-

ciency of the proof, she is now en-

titled to the benefit of the presump-
tion that the physician had the li-

cense which the law requires to en-

title him to practice. If any objec-

tion had been taken upon the trial

to the sufficiency of the proof, no
doubt it could have then been sup-

plied. It cannot now be entertained."

Vol. X
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separate confidential knowledge from that otherwise acquired, the

witness will be held incompetent.-^

Segregation Possible, Testimony Competent. — But where witness is

able to separate confidential statements from those which were non-

confidential, he may give the latter in evidence.-^

h. Court Not Bound by Physician's Statement. — The court is

the judge of the admissibility of testimony, and may hold that a

given statement was not confidential, notwithstanding physician's

statement to the contrary.^*

F. Inference From Refusal to Waive. — It has been held

that the refusal of a patient to permit a physician to testify notwith-

standing the law against disclosure of confidential commmiications,

authorizes the jury to draw therefrom inferences unfavorable to

patient.^^

26. In In re Darragh's Estate, 5

N. Y. Supp. 58, the court says :

" It

is urged upon the part of the appel-

_lant that it was not shown that the

'knowledge which he had acquired in

respect to his patient by the physi-

cian while he was attending her was
necessary to enable him to prescribe

for her. But it seems to us, in view
of the rule laid down by the court

of appeals, in construing the statute

prohibiting the disclosure by physi-

cians of the information they have
received in respect to the condition

of their patients, that it was not nec-

essary that this should be established,

and that all that it was necessary to

establish in order to preclude the

physician from testifying was that

he had obtained the information dur-

ing the course of his professional em-
ployment. And this is the only

reasonable construction to be placed

upon the statute, because otherwise

it is placing it within the physician's

power to violate the statute at will.

The information which the physician

receives by his eyes, by his ears, and
by his touch, is in the course of his

professional employment, and it may
or may not be necessary for the pur-

pose of prescribing, and this neces-

sity may only be disclosed by the

very fact of the imparting of the in-

formation, and therefore, although
information of this character may be
communicated, supposedly under the

safeguards thrown around such com-
munications by the law, yet it may
turn out that such disclosure was not
necessary to enable the physician to

act in a professional capacity; but

this could only be ascertained after

the disclosure had been made. It is

so difficult to draw the line that it is

certainly best to err upon the side

of safety, and shut the door against

all disclosures of information ac-

quired by a physician in attending a

patient in a professional capacity,

without requiring absolute proof that

such information was necessary to

enable him to act in that capacity.

The intention evidently was to pro-

tect all communications made b\' a

patient to his physician, which the

patient supposed, or had reason to

believe, were protected by the pro-

visions of the law. This seems to be

the construction of this section

adopted by the highest court, and
that it is the one which accords best

with the evident policy of the law
is manifested by the restriction which
it has thrown around the disclosures

to attorneys and priests. Therefore,

in the case at bar, this physician be-

ing unable to separate the knowledge
which he had acquired as a physi-

cian, or while attending her in a pro-

fessional capacity, from the knowl-

edge which he acquired when paying
her a friendly visit, it is clear that

his testimony was properly rejected."

27. Seifert v. State, 160 Ind. 464,

67 N. E. 100.

28. Griffiths v. Metropolitan St.

R. Co., 171 N. Y. 106, 113, 63 N.

E. 808.

29. Deutschmann v. Third Ave.

R. Co.. 84 N. Y. Supp. 887. (See

quotation in note 31.) But see Mc-
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Contra. — But the contrary has been held by other courts."^

G. Instruction as to Refusal to Waivk. — It is not error to

refuse to instruct the jury that " under the law, communications
from a patient to a physician are privileged, and cannot be given

in testimony, except that the privilege be waived, and could have
been waived in this case by the plaintiff, bvit her refusal to waive
it does not warrant the jury in indulging in any inferences unfa-

vorable to her or to her cause of action. She stood upon her legal

rights, and because of doing so she cannot be prejudiced in the

eyes of the jury."^^ But it is held that it is error for the court to

Connell v. Osage, 80 Iowa 293, 303,

45 N. W. 550. 8 L. R. A. 778, under
I, 9, J. n. 96, ante.

Deutschmann v. Third Ave. R.

Co., is disapproved in Pennsylvania
R. Co. V. Durkee, 147 Fed. 99, 102,

which involved an application of the

same statute.

30. No Inference From Refusal
to Waive Pennsylvania R. Co. v.

Durkee, 147 Fed. 99, loi. The court,

in this case, says :
" To hold that,

because the patient does not waive or
abandon the prohibition, inferences

adverse to his side of the contro-

versy may be drawn by the jury,

would be to fritter away the protec-

tion it was intended to afford. When
it is the legal right of a party not
to have some specific piece of testi-

mony marshaled against him, he
may exercise that right without mak-
ing it the subject of comment for the

jury. The law of evidence provides

that the copy of a document shall

not be proved until the failure to

produce the original shall be satis-

factorily explained. When a copy is

offered, the party against whom it is

offered ma}', if he choose, waive this

particular objection; but, if he does
not, are the jury to be allowed to

draw unfavorable inferences from
his insisting upon the cause being

tried in the orderly way in which
the law provides? In a case where
communications between client and
counsel were inquired about, Lord
Chelmsford said :

' The exclusion of

such evidence is for the general in-

terest of the community, and there-

fore to say that, when a party re-

fuses to permit professional confi-

dence to be broken, everything must
be taken most strongly against him,

what is it but to deny him the pro-

Vol. X

tection which for public purposes the

law affords him, and utterly to take

away a privilege which can thus only
be asserted to his prejudice?' Went-
worth V. Lloyd, 10 House of Lords,
589."

31. Deutschmann v. Third Ave.
R. Co., 84 N. Y. Supp. 887. In this

case the court says: "The jury is al-

ways justified in taking into consid-
eration the attitude, appearance, and
acts of parties and witnesses upon a
trial, and to deduce therefrom such
inferences as fairly arise out of the

given circumstances, and we see no
- reason why they may not also take
into consideration an objection in-

terposed which shuts out the intro-

duction of testimony. We think,

therefore, that the court was cor-

rect in its charge with respect to the

authority of the jury in considering
all the circumstances. The jury was
limited in drawing inferences unless
they were justified by the evidence
in *the case, and the court refused to

charge that the law prevented them
from drawing any inference whatso-
ever from the situation. We think,

in view of the fact that the statute

is silent upon the subject, that the

jury were not precluded from con-
sidering the entire attitude of the

party, and drawing such inference

therefrom as was fairly deducible
from the situation which had been
created. Carpenter v. Pennsylvania
R. Co., 13 App. Div. 328, 43 N. Y.
Supp. 203 ; People v. Hovey, 92 N.
Y. 554. If, however, we should be
wrong in this conclusion, we think

there is another and fatal objection

to the request to charge as made.
The language of the request is,

' Under the law, communications
from a patient to a physician are
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charge that the jury might consider a refusal to waive privilege in

determining the case.^^

H. Argument From Refusal, Improper. — It has been held

that it is error for the trial court to permit counsel to argue to

jury that refusal to waive privilege should be taken as an admis-

sion that the physician's testimony would be unfavorable.^^

I. Kg Inference From Failure to Call Physician. — No un-

favorable inference can be drawn from patient's failure to call phy-

sician as witness.^*

J. Other Protection. — Besides powxr to exclude testimony

by sustaining objection, the courts have other means of protecting

privilege.

a. Refusal to Take Testimony. — Striking Out. — If, in the

course of taking testimony before a commissioner, a physician re-

veals professional secrets, the commissioner may refuse to take the

testimony, or a judge of the court in which the action is pending,

should, without motion, strike it out.^^

b. Protection of Physician's Books. — Court will not order a

physician to produce his account books containing records of knowl-

edge acquired from patients in evidence upon a trial, or deliver

them to a receiver appointed upon proceedings in aid of execution.^^

c. Exclusion in Court's Discretion. — It has been held that it is

privileged, and cannot be given in

testimony except that the privilege

be waived.' This was too broad a
statement of the law. The prohibi-

tion relates only to those matters

which the statute covers. The stat-

ute only prohibits the physician from
making disclosure of confidential in-

formation acquired in attending upon
a patient where the relation of pa-

tient and physician is established, and
when the information was necessary

to enable him to act in that capacity-

When that relation is established, all

disclosure of matters relating there-

to is privileged. It does not extend,

however, to information acquired by
the physician, unless such informa-
tion was acquired for the purpose of

enabling him to act in that capacity.

Hoyt V. Hoyt, 9 N. Y. St. Rep. 731,

afHrmed 112 N. Y. 493, 20 N. E. 402;
Brown v. R., W. & O. R. Co., 45
Hun 439; De Jong v. Erie R. Co., 43
App. Div. 427, 60 N. Y. Supp. 125.

The request to charge embraced all

communications had between a pa-
tient and a physician. Clearlj', this

is not the law, and the request was
therefore too broad." Lane v- Spo-
kane Falls & N. R. Co., 21 Wash.

119. 57 Pac. 367. 75 Am. St. Rep.

821, 46 L. R. A. 153.

32. Brackney v. Fogle, 156 Ind-

535, 60 N. E. 303; Thomas v. Gates,

126 Cal. I, 58 Pac. 315.

33. Brackney v. Fogle, 156 Ind.

535. 60 N. E. 303. See remarks of

court in State v. Booth (Iowa), 88

N. W. 344-
34. Arnold v. Maryville, no Mo.

App. 254, 85 S. W. 107. In this case

the court says :
" In Wentworth v.

Loyd, 10 H. L. Cas. 589, it was held

no ground for presumption against

one who refused to waive the privi-

lege as to communications made to

his solicitor in a professional ca-

pacity. It must be clear that if an
unfavorable presumption against one
should be allowed when he refused

to waive his privilege, or failed to

call the physician as a witness, the

privilege itself would be destroyed,

and the policy of the statute

thwarted."
35. Storrs v. Scougale, 48 Mich.

387, 12 N. W. 502.

36. Mott V. Consumers' Ice Co.,

52 How. Pr. (N. Y.) 148; Lowenthal
v. Leonard, 46 N. Y. Supp. 8x8;

Kelly V. Levy, 8 N. Y. Supp. 849.
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within the discretion of the court to exclude physicians' testimony,

when its admission would blacken the memory of the dead.^'^

11. Construction of Statutes.— A. Liberal. — Statutes mak-
ing incompetent the testimony of physicians and surgeons should

be liberally construed.^®

In Sailings v. Shakespeare, 46
Mich. 408, 9 N. W. 451, 41 Am. Rep.

166, it is said that a physician has no
right to pubHsh knowledge acquired

in professional confidence, but such
decision was not necessary in that

case.

37. Winters v. Winters, 102 Iowa
53, 71 N. W. 184, 63 Am. St.

Rep. 428.

38. Edington v. Mutual L. Ins.

Co., 67 N. Y. 185; Feeney v. Long
Island R. Co., 116 N. Y. 375, 22 N.
E. 402, 5 L. R. A. 544 ; Buffalo L. T.

etc., Co. V. Knights' T. Assn., 126 N.
Y. 450. 27 N. E. 942, 22 Am. St. Rep.

839; People V. Stout, 3 Park. Crim.
(N. Y.) 670; Masonic Mut. Ben.
Assn. V. Beck, 77 Ind. 203, 40 Am.
Rep. 295.

In Edington v. Aetna L. Ins. Co.,

77 N. Y. 564, the court, after stating

that this privilege did not exist at

common law, says :
" It should not,

therefore, be made broader by con-

struction than the language of the

statute plainly requires; and in ap-

plying the statute, the purpose of its

enactment should be kept in view;
and that was tersely expressed by
the revisers, in a note to the section,

as follows :
' The ground on which

communications to counsel are privi-

leged, is the supposed necessity of a

full knowledge of the facts, to ad-

vise correctly, and to prepare for the

proper defense or prosecution of a

suit. But surely the necessity of

consulting a medical adviser, when
life itself may be in jeopardy, is still

stronger. And unless such consul-

tations are privileged, men will be
incidentally punished by being
obliged to suffer the consequences of

injuries without relief from the medi-
cal art, and without conviction of

any offense. Besides, in such cases,

during the struggle between legal

duty on the one hand, and profes-

sional honor on the other, the latter,

aided by a strong sense of the in-

justice and inhumanity of the rule.

Vol. X

will, in most cases, furnish a tempta-

tion to the perversion or conceal-

ment of truth, too strong for human
resistance.'

"

On question of so construing stat-

ute as to prevent its becoming a

means of shielding a criminal, see

State V. Grimmell, 116 Iowa 596, 88
N. W. 342. See quotation in note 27

ante, under I, 7, B, k.

In Boyle v. Northwestern M. R.

Assn., 95 Wis. 312, 322, 70 N. W.
351, a statute providing that physi-

cian could not be " compelled " to

disclose information acquired in his

professional capacity was construed

to mean that he would not be " al-

lowed " to testify as to such matters.

The court says :
" Under statutes

providing that a professional wit-

ness ' shall not be allowed to dis-

close ' information so acquired, it

has been held in a great number of

cases, and with entire uniformity so

far as we have been able to discover,

that the privilege is that of the pa-

tient, client, etc., and the information

or disclosure cannot be given in evi-

dence against him, or persons claim-

ing under him, unless waived.
' After one has gone to his grave,

the living are not permitted to im-

pair his fame or disgrace his mem-
ory by dragging to light communi-
cations and disclosures made under
the seal of the statute.' Westover v.

Aetna L. Ins. Co., 99 N. Y. 56, 60;

Grattan v. Metropolitan L. Ins. Co..

80 N. Y. 282; Edington v. Mut. L.

Ins. Co., 67 N. _Y. 185. The dis-

closure by a physician of information
acquired in his professional character,

in attending on a patient, where not

made in the course of his profes-

sional duty, is a plain violation of

professional propriety, but the law
does not prohibit such disclosure in

his general intercourse. The stat-

ute relates only to his giving testi-

mony in court in relation to informa-

tion thus acquired, and it should re-

ceive, we think, a liberal interpreta-
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B. Strict. — But the contrary has been held by one court.^®

C. Strict Construction in Favor of Claimant. — It has been
said that statute should be construed with great strictness in favor

of the person against whom the testimony is offered.*"

II. HUSBAND AND WIFE.

1. General Rule.— Neither husband nor wife can testify as to

any communications between them made during the existence of the

marriage relation."*^

tion, in order to carry out its evi-

dent beneficial purposes. It pro-
vides that the phj-sician shall not be
compelled to disclose any informa-
tion, etc., acquired in his confidential

relations with his patient. For
whose benefit was this provision in-

tended? Clearl}', for the benefit of
the patient, whose interests, reputa-
tion, and sensibilities may be injured
and grossly outraged by its dis-

closure. The fact that the physician
acquired the information in order to

prescribe for or treat the patient can-
not affect the physician in the least

degree unfavorably, nor that he
should be compelled to disclose as a
witness the information or knowledge
thus acquired. The object of the
section, therefore, was to protect the
patient, to whom protection was so
important, and not the physician, to

whom it was quite unimportant,
from the consequences of such dis-

closure, and shows that the provision
that the physician shall not be com-
pelled to make the disclosure as a
witness renders the statement of the
patient privileged as to him, and that

this was within the intention of the
makers of the statute clearly im-
plied from its language, and that it

should not be disclosed by the phy-
sician without his consent. . . We
think that it is a clear and justifiable

inference from the section under
consideration, and the cause and ap-
parent necessity of making the stat-

ute, that the information of the phy-
sician, so acquired, is privileged as
to the patient, and that the physician
can neither be compelled nor allowed
to disclose it, as a witness, against
the will or without the consent of the
patient. This interpretation gives
the law the beneficial effect it was
evidently designed to have, while by

the literal meaning of its language it

would be rendered of little or no
practical effect. We think that the

court erred in admitting the testi-

monjr of the physician thus objected
to." To same effect, see In re Will
of Bruendl, 102 Wis. 45, 78 N.
W. 169.

Statute of Iowa providing that no
physician or surgeon " shall be al-

lowed, in giving testimony, to dis-

close any confidential communication
properly intrusted to him in his pro-
fessional capacity and necessary and
proper to enable him to discharge the

functions of his office, etc.," is con-
strued to confer upon the patient the

right to refuse to give his own testi-

mony in regard to confidential com-
munications to his physician. Bur-
gess V. Sims Drug Co., 114 Iowa 275,
86 N. \N. 307, 54 L. R. A. 364. The
court says :

" Further than this, the

provision of the Code extends the
privilege which at common law was
recognized in regard to communica-
tions between client and attorney so
as to cover communications between
the patient and his physician; and
we have no doubt that it was in-

tended to extend to these communi-
cations the same complete protec-

tion, not only as to physicians, but
also as to the patient, which by com-
mon law was recognized in regard
to communications between client and
attorney. We think that there is no
question but that the patient is privi-

leged from disclosing communica-
tions made to his physician, although
the statute does not so expressly
provide."

39. Linz V. Massachusetts Mut.
L,. Ins. Co., 8 Mo. App. 363.

40. Post V. State, 14 Ind. App.

452, 42 N. E. 1 1 20.

41. England. — Monroe z\ Twis-

Vol. X



166 PRIVILBGBD COMMUNICA TIONS.

tleton, Peake Ad. C. 219; O'Connor
V. Majoribanks, 4 Man. & G. 435, 12

L. J. C. P. 161, 7 Jur. 834.

United States. — Bassett v. United
States, 137 U. S. 496; Hopkins v.

Grimshaw, 165 U. S. 342.

Alabama. — Swoope v. State, 115

Ala. 40, 22 So. 479; Troy Fertilizer

Co. V. Logan, 90 Ala. 325, 8 So. 46.

California. — People v. MuUings,
83 Cal. 138, 2Z Pac. 229, 17 Am. St.

Rep. 223.

Florida. — Henderson v. Chaires,

25 Fla. 2)7, 6 So. 164; Mercer v.

State, 40 Fla. 216, 24 So. 154, 74 Am.
St. Rep. 135-

Georgia. — Jackson v. Jackson, 40
Ga. 150; Toole v. Toole, 107 Ga.

472, 33 S. E. 686; Castello v. Cas-

tello, 41 Ga. 613; Mclntyre v. Mel-
drim, 40 Ga. 490.

Illinois. — Joiner v. Duncan, 174
111. 252, 51 N. E. 323; Sagar v.

Eckert, 3 111. App. 412, 418.

Indiana. — Higham v. Vanosdol,
lOi Ind. 160.

Iowa. — Shuman v. S. L. K. of

H., no Iowa 480, 81 N. W. 717.

Kansas. — Van Zandt v. Schuyler,

2 Kan. App.. 118; Chicago K. & N.
R. Co. V. Ellis, 52 Kan. 41, 33 Pac.

478; Anderson v. Anderson, 9 Kan.
112; French v. Wade, 35 Kan. 391,

II Pac. 138.

Kentucky. — McGuire v. Maloney,
I B. Mon. 224; New York L. Ins.

Co. V. Johnson's Admr., 24 Ky.

L. Rep. 1867, 72 S. W. 762; Howard
V. Com., 118 Ky. i, 80 S. W. 211,

81 S. W. 704, Manhattan E. Ins.

Co. V. Beard, 112 Ky. 455, 66 S. W.
35.

Maine. — Walker v. Sanborn, 46
Me. 470.

Massachusetts. — Raynes v. Ben-
nett, 114 Mass. 424; Drew v. Tar-
bell, 117 Mass. 90; Com. v. Ma-
honey, 152 Mass. 493, 25 N. E. 833;
Fuller V. Fuller, 177 Mass. 184, 58
N. E. 588, 83 Am. St. Rep. 273.

Michigan. — Hunt v. Eaton, 55
Mich. 362, 21 N. W. 429; Maynard
z;.Vinton, 59 Mich. 139, 152, 26 N.

W. 401, 60 Am. Rep. 276; Rice v.

Rice, 104 Mich. 371, 62 N. W. 833;
McKenzie v. Lautenschlager, 113

Mich. 171, 71 N. W. 489; Maynard
V. Vinton, 59 Mich. 139, 26 N. W.
401, 60 Am. Rep. 276.

Minnesota. — Newstrom v. St.

Paul & D. R. Co., 61 Minn. 78, 63
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N. W. 253; Beckett v. Northwestern
Masonic Aid Assn., 67 Minn. 298,

69 N. W. 923.

Mississippi. — Stuhlmuller v. Ew-
ing, 39 Miss. 447.

Missouri. — Moore v. Wingate, 53
Mo. 398, 408; Buck V. Ashbrook. 51

Mo. 539; Berlin v. Berlin, 52 Mo.
151 ; Dwyer v. Dwyer, 2 Mo. App.
17; Miller v. Miller, 13 Mo. App.
591; s. c. 14 Mo. App. 418; Schier-
stein V. Schierstein, 68 Mo. App.
205.

Nebraska. — Buckingham v. Roar,

45 Neb. 244, 63 N. W. 398.
New York. — Burrell v. Bull, 3

Sandf. Ch. 15, 26.

North Carolina. — Hester v. Hes-
ter, 15 N. C. (4 Dev. L.) 228; Toole
v. Toole, 109 N. C. 615, 14 S. E.

57; State V. Brittain. 117 N. C.

783, 23 S. E. 433; State v. Jolly, 20
N. C. (3 Dev. & B. L.) no, 32 Am.
Dec. 656.

Tennessee. — Pillow v. Thomas, i

Baxt. 120, 129; Orr v. Cox, 3 Lea
617; E. W. M. V. J. C. M., 2 Tenn.
Chan. App. 463, 479; Insurance Co. v.

Shoemaker, 95 Tenn. 72.

Texas. — Williams v. State, 40
Tex. Crim. 565, 51 S. W. 224.

Virginia. — Murphy v. Com., 2^
Gratt. 960.

IVest Virginia. — Statute of West
Virginia expresses rule of common
law. White v. Perry, 14 W. Va.
66, 78.

"Communication." — As to the

meaning of the word "communica-
tion" when used in this connection,

the supreme court of Indiana in

Beyerline v. State, 147 Ind. 125, 45
N. E. 772, says : "It is not every
conversation between husband and
wife, nor every word or act said or

done by either in the presence of

the other, that is protected under
the seal of secrecy, but only such
communications, whether by word or

deed, as pass from one to the other

by virtue of the confidence re-

sulting from their intimate relations

with one another. Where the crim-

inal, in seeking advice and consola-

tion, lays open his heart to his

wife, the law regards the sacredness

of their relation, and will not permit
her to make known what he has
thus communicated, even as it will

not ask him to disclose it himself.

But if what is said or done by either
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has no relation to their mutual trust

and confidence as husband and wife,

then the reason for secrecy ceases.

Accordingly, many conversations and
actions by and between husband and
wife have been held not to be priv-
ileged."

In Parkhurst v. Berdell, no N. Y.
386, 18 N. E. 123, 6 Am. St. Rep. 384,
the court says: " But if the objection
to the evidence had been timely, it

would not have been available. The
section of the Code referred to for-

bids not all communications between
husband and wife, but only confiden-
tial communications. What are con-
fidential communications within the
meaning of the section? Clearly not
all communications made between
husband and wife when alone. If

such had been the meaning it would
have been so provided in general and
simple terms. They are such com-
munications as are expressly made
confidential, or such as are of a con-
fidential nature or induced by the
marital relation."

The word " communication " should
be liberally construed. Com. v. Sapp,
90 Ky. 580, 14 S. W. 834, 29 Am.
St. Rep. 405.

The relation of husband and wife
being shown, the law absolutely pro-
hibits testimony of the spouses con-
cerning communications between
them. Humphrey v. Pope, i Cal.
App. 374, 82 Pac. 22^.

In Stein v. Bowman, 13 Pet. (U.
S.) 209, the court says that the law
makes a spouse absolutely incom-
petent to testify to any con-
fidential communication made dur-
ing marriage. The court uses
this language :

" The law does
not seem to be entirely settled how
far, in a collateral case, a wife may
be examined on matters in which her
husband may be eventually inter-

ested. Nor whether in such a case,

she may not be asked questions as to
facts, that may, in some measure,
tend to criminate her husband, but
which afford no foundation for a
prosecution. The decisions which
have been made on these points, seem
to be influenced by the circumstances
of each case, and they are somewhat
contradictory. It is, however, ad-
mitted in all the cases, that the wife
is not competent, except in cases of
violence upon her person, directly to

criminate her husband; or to dis-

close that which she has learned from
him in their confidential intercourse.

Some colour is found in some of

the elementary works for the sugges-
tion that this rule, being founded on
the confidential relations of the
parties, will protect either from the
necessity of a disclosure; but will

not prohibit either from voluntarily
making any disclosure of matters re-

ceived in confidence; and the wife
and the husband have been viewed, in

this respect, as having a right to pro-
tection from a disclosure, on the
same principle as an attorney is pro-
tected from a disclosure of the facts

communicated to him by his client.

The rule which protects an attor-

ney in such a case, is founded on
public policy, and may be essential

in the administration of justice. But
this privilege is the privilege of the

client, and not of the attorney. The
rule which protects the domestic
relations from exposure, rests upon
considerations connected with the
peace of families. And it is con-
ceived that this principle does not
merely afford protection to the hus-
band and wife, which they are at lib-

erty to invoke or not, at their dis-

cretion, when the question is pro-
pounded; but it renders them incom-
petent to disclose facts in evidence
in violation of the rule. And it is

well that the principle does not rest

on the discretion of the parties. If

it did, in most instances it would af-

ford no substantial protection to per-
sons uninstructed in their rights, and
thrown off their guard and embar-
rassed by searching interrogatories."

In Owen v. State, 78 Ala. 425, 56
Am. Rep. 40, the supreme court of

Alabama states the rule as follows

:

" There is a well defined rule of law,

that any transaction or communica-
tion between husband and wife,

which does not on its face appear to

have been intended to be public, or

to become so, is shielded by the

sacredness of the relation from the

public eye; and neither is a compe-
tent witness to testify as to such
transaction or communication, when
the interests of the other are in-

volved. This rule rests on the

ground of public policy, and stands
unchanged, even after the marriage
relation is dissolved by the death of

Vol. X
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2. Privileged at Common Law.— Such communications were
privileged at common law.*-

3. Not Changed by Statute Removing General Incompetency.

Change of common law rule by making one spouse a competent
witness against the other does not affect the rule against disclosure

of marital communications.'*'^ Nor does the statute permitting a

party to an action to call his adversary as a witness.**

4. Founded Upon Public Policy. — The rule is founded upon
public policy.*^

one of the parties, or by judicial

sentence. When, however, the con-

duct or transaction is in no sense

traceable to their relation of husband
and wife and the confidence it in-

spires, but in its nature is as likely

to have occurred before the public

as in private, there are authorities

which hold that, after the marriage ii

dissolved, the parties, or survivor, as

tlie case may be, are competent, in

civil cases, to testify for and against

each other."

In Dickerman v. Graves, 6 Cush.

(Mass.) 308, 53 Am. Dec. 41, the

rule is stated :
" the proposition is

no doubt fully established by the

authorities, that even after the disso-

lution of the marriage contract, the

husband and wife are not in general

admissible to testify against each

other, as to any matters which oc-

curred during the existence of that

relation." This language limits the

rule to cases in which one spouse

is called to testify against the other;

but the general rule is broader, and
is as stated in the text. The statute

under which Dickerman v. Graves
was decided provided that husband
and wife were not competent to tes-

tify against each other as to what oc-

curred during the marriage relation.

42. United States. — Hopkins v.

Grimshaw, 165 U. S. 342.

District of Columbia.— McCartney
V. Fletcher, 10 App. Gas. 572, 595.

Illinois. — Joiner v. Duncan, 174
111. 252, SI N. E. 323; Goelz V.

Goelz, 157 111. 33, 41 N. E. 756; Geer

V. Goudy, 174 111. 514, 51 N. E. 623.

Kentucky. — Short v. Tinsley, i

Met. 397, 401.

Massachusetts. — Dexter v. Booth,

2 Allen 559; Raynes v. Bennett, 114

Mass. 424, 427; Hyde v. Gannett,

175 Mass. 177, 55 N. E. 991-

Minnesota. — Leppla v. Minnesota
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Tribune Co., 35 IMinn. 310, 29 N. W.
127.

Mississippi. — StuhlmuUer v. Ew-
ing, 39 Miss. 447, 461.

Missouri. — Shanklin v. McCrack-
en, 140 Mo. 348, 357, 4i S. W. 898;

Moore v. Wingate, 53 Mo. 398, 409;
Miller v. Miller, 14 Mo. App. 418.

In Mercer v. Patterson, 41 Ind.

440, it is said that the statute of In-

diana which excludes from evidence
communications between husband
and wife during coverture creates no
new law, but is a re-enactment of the

common law. The same is said of

Michigan statute on the subject.

Hagerman v. Wigent, 108 Mich. 192,

65 N. W'. 756.
43. Not Affected by Change of

Common Law— Mercer z'. State, 40
Fla. 216, 24 So. 154, 74 Am. St. Rep.

135; Gee v. Scott, 48 Tex. 510, 26

Am. Rep. 331.
44. National German-American

Bank v. Lawrence, 77 Minn. 282, 79
N. W. 1016; .y. c. on rehearing, 80

N. W. 363. See Strode v. Frommey-
er, 115 Mo. App. 220, 91 S. W. 167.

45. Georgia.— Goodrum v. State,

60 Ga. 509; Wilkerson v. State, 91

Ga. 729, 738, 17 S. E. 990, 44 Am.
St. Rep. 63.

Illinois. — Reeves v. Herr, 59 111.

81, Goelz •</. Goelz, 157 111. 33, 4i

N. E. 756; Munford v. Miller, 7 111.

App. 62.

Kentucky. — McGuire v. Maloney,
I B. Mon. 224.

Michigan.— Maynard v. Vinton. 59
Mich. 139, 152, 26 N. W. 401, 60

Am. Rep. 276.

Missouri. — State v. Kodat, 15S

Mo. 125, 59 S. W. 73, 81 Am. St.

Rep. 292, 51 L. R. A. 509.

Ohio. — Sessions v. Trevitt, 39
Ohio St. 259, 267.

Pennsylvania. — Seitz v. Seitz, 170

Pa. St. 71, 32 Atl. 578.
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5. Keason for Rule.— The rule is not based upon the common
law fiction of the identity of husband and wife f^ nor upon an actual,

voluntary confidence reposed in one spouse by the other,'*^ but upon
the peculiarly confidential nature of the marriage relation.*^

6. Nature of Privilege.— A. Spouse^ Not Disqualified as Wit-
ness. — The rule against the disclosure of confidential communica-
tions between husband and wife does not disqualify one spouse as

a witness against the other.*^

B. Matter Communicated Not Neicessarily Incompetent,
Nor does the rule declare the communicated matter to be incom-

petent in evidence.^"

C. Spouse Prohibited to Testify Concerning Communica-
tion.— The rule prohibits either spouse to give in evidence, mat-

ter confidentially communicated to the other during the existence

of their marital relations. ^^

Spouse Making Communication Permitted, But Not Compelled, to Testify.

It has been held that the privilege belongs to the spouse making

46. Not Eased Upon Identity.—
Dunlap ;:'. Hearn, 2>7 Miss. 471.

47. Nor Actual Confidence— State

z: Jolly, 20 N. C. (3 Dev. & B. L.)
no, 32 Am. Dec. 656.

48. Founded Upon Relation— In

Walker, Exr. v. Sanborn, 46 Me. 470,

the court says that communications
between husband and wife are sacred,

and adds :
" The exclusion, on this

latter ground, rests not upon the na-

ture of the evidence, but upon the

source or mode in which the knowl-
edge is obtained by the husband or
wife."

In State v. Jolly, 20 N. C, (3 Dev.
& B. L.) no, 32 Am. Dec. 656, the

court says :
" But moreover the rule

is not founded exclusively upon an
actual voluntary confidence reposed

by one of the married pair in the

other—but also upon the unavoidable
confidence which the intimacy of the

marriage state necessarily produces."
49. Munford v. Miller, 7 111. App.

62. See also Palmer v. Henderson,
20 Ind. 297.

An Ohio statute (2d. subd.) pro-
vided that husband and wife should
be incompetent to testify " for or
against each other or concerning any
communication made by one to the

other during coverture, whether
called as a witness while that rela-

tion subsists or afterwards." Under
this statute it was held :

" The second
(referring to quoted provision) does

not preclude them from being wit-

nesses in any case, but renders them
incompetent to give testimony upon
a particular subject, and with respect

to that is of general application."

Robinson v. Chadwick, 22 Ohio St.

527.
50. State V. Gray, 55 Kan. 135,

143. 39 Pac- 1050; Southwick v.

Southwick, 2 Sweeny (N. Y.) 234.

51. Stem V. Bowman, 13 Pet. (U.

S. 209; People V. Wood, 126 N. Y.

249, 2y N. E. 362; State v. Jolly, 20

N. C. (3 Dev. & B. L.) no; 32 Am.
Dec. 650; Humphrey v. Pope, i Cal.

App. 374, 82 Pac. 223 ; Owen v.

State, 78 Ala. 425; 56 Am,. Rep. 40;
Robinson v. Chadwick, 22 Ohio St.

527.

Where statute makes husband or

wife of a person indicted for a crime
a competent witness in all cases, and
provides neither a husband nor wife

can be compelled to disclose a con-

fidential communication made by
one to the other during their mar-
riage, it is held that " this section

does not leave the matter entirely to

the discretion of the witness, but
that the other party interested may
object to any such communication,
and that upon such objection being
made the witness not onl}' cannot be
compelled, but that he or she has no
right to make the disclosure." People

1: Wood, 126 N. Y. 249, 27 N. E.

362.
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the comimunication, and that he or she may be permitted to give it

in evidence, but cannot be compelled to do so.^^

It is also held that neither spouse shall, without the consent

of the other, testify to confidential communications.^^ Also, that

matter confidentially communicated between spouses cannot be dis-

closed without the consent of the one against whom the disclosure

is sought.^*

D. Not Dependent Upon.— a. Method of Coimmunicating.

It is immaterial that evidence of confidential communication at-

tempted to be elicited was stated in a negative form.^^

b. Spouse's Relation to Case in Which Testimony is Offered.

It has been held that the privilege may be claimed irrespective of

the fact that the spouse making the communication in question,

was not a party to the action in which the testimony was offered.^*^

52. To Whom Belongs May-
nard v. Vinton, 59 jNlich. 139, 26 N.
W. 401 ; 60 Am. Rep. 276. But see

People V. Wood, 126 N. Y. 249, 27
X. E. 362.

In Stickney v. Stickney, 131 U. S.

227, a contest arose l)etween a mar-
ried woman and her husband's heirs

concerning her separate property.

The wife offered to testify as to cer-

tain directions which she had given
the husband concerning the disposi-

tion of her money in his possession.

Her testimony was objected to as

calHng for privileged communication.
Held, that the testimony was admis-
sible. The controlling statute. Rev.
Stat. U. S., § § 876, 877, relating to

evidence in the District of Columbia,
provided :

" Nor shall a husband be
compellable to disclose any communi-
cation made to him by his wife dur-
ing the marriage, nor shall a wife be
compellable to disclose any communi-
cation, made to her by her husband
during the marriage." The court
held that, under this statute, the wife
was at liberty, though not compell-
able, to testify to the directions which
she had given her husband. But in

Hopkins v. Grimshaw, 165 U. S.

342, it was held that under act of July
2, 1864 (13 Stat, at large 374) a wife
was incompetent to testify to conver-
sations between herself and her hus-
band when she was not a party nor
interested in the suit in which her
testimony was offered. In this case
action was brought by heirs of a
deceased person against other heirs,

to enforce a resulting trust in certain

Vol. X

real property. Decedent's widow,
who was not a party to the action,

testified to statements and acts of her

husband which tended to show
that he proposed purchasing the

land in question. The controll-

ing statute (13 Rev. Stat. 374),
provided " nor shall any husband be

compellable to disclose any commun-
ication made to him by his wife dur-

ing the marriage nor shall any
wife be compellable to disclose

anj' communication made to her

by her husband during the mar-
riage." Held, that the widow's
testimony was incompetent.

In Southwick v. Southwick, 2

Sweeny (N. Y.) 234, it is held that

a statute which provides that neither

spouse shall be " compellable " to

testify to confidential communica-
tions, did not prevent voluntary dis-

closure of such communications.
53. Humphrey v. Pope, i Cal.

App. 374, 82 Pac. 223. Same opinion

expressed, though not necessary to

decision in People v. Wood, 126 N.

Y. 249, 270, 27 N. E. 362. Maynard
:. Vinton, 59 Mich. 139; 26 N. W.
401, 60 Am. Rep. 276.

54. People v. Mullings, 83 Cal.

138, 23 Pac. 229, 17 Am. St. Rep. 223.

55. Moore v. Wingate, 53 Mo. 398.

410; State V. Jolly, 20 N. C. (3 Dev.
& B. L.) no, 32 Am. Dec. 656;

Stanford v. Murphy, Admr., 63 Ga.

410; Perry v. Randall, 83 Ind. 143.

56. Moore v. Wingate, 53 Mo. 398,

409. decided under Missouri statute,

which, after removing the common
law disqualification of married
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7. Essentials.— A. Relation. — It is essential to a claim of

privilege, that at the time the communication in question was made,
the actual, legal relation of husband and wife existed between the

parties between whom it was made.^"

Not Affected by Separate Domicil. — The rule is not afifected by the

fact that the spouses are living apart.^^

B. Confidential. — It is also essential that the communication

be made by reason of the confidence necessarily incidental to the

marriage relation.^'*

Test. — Whether a communication is to be considered as confi-

dential depends upon its character, as well as upon the relation of

women as witnesses, states :
" Pro-

vided that nothing in this section

shall be so construed as to authorize

or permit any married woman, while

the relation exists, or subsequently,

to testify to any admissions or con-

versations of her husband, whether
made to herself or third persons."

57. Wells V. Fletcher, 5 Car. &
P. (Eng.) 12.

Cole V. Cole, 153 HI- 585. 3.8 N. E.

703, was an action for assignment
of dower and partition of real estate

between two women, each claiming

to be the widow of deceased, who
had gone through a marriage cere-

mony with each. It was sought to

be shown that deceased had admit-

ted to the second wife that he had
never been divorced from the first.

This testimony was objected to as

calling for privileged communication.
The testimony was admitted. In af-

firming this judgment the supreme
court uses this language: "It was,

however, also shown by the testi-

mony of the Illinois wife, Amelia
Hahn; and by one of his brothers,

that George Cole admitted that he

was not divorced from his wife Em-
ma. But it is contended neither of

these witnesses was competent to

prove the fact—the former because

she testified to conversations or ad-

missions between herself and Cole
during the continuance of the mar-
riage relation between them, and the

brother because he was a party in

interest. The position as to Amelia
Hahn is, that she was only compe-
tent to testify to conversations and
admissions upon clear proof that she

never was his wife, and that to ad-

mit her testimony is assuming the

very fact sought to be proved. Posi-

tive proof that the wife of a former
valid marriage was living was made
by other testimony. 'Prima facie,

every person is competent to testify

on all issues. If he is to be ex-

cluded by the policy of the law, the

burden is on the party objecting to

him to show the reason for such ex-

clusion. . . . Where a man and
woman lived, as they supposed, as

husband and wife, but separated in

consequence of the woman discover-

ing a former husband believed to be

dead was still alive, it was held that

the woman was a competent witness

against such a man with whom she

thus lived as a second husband, even

as to facts she learned from him
during their cohabitation, for when
a former existing marriage is con-

ceded, no subsequent marriage, no
matter how solemn, can operate to

invest witnesses with incapacities

which a valid marriage alone can

establish." Wharton on Evidence,

(2d ed.) sec. 421. Greenleaf on
Evidence lays down the rule in the

following language :
' On the other

hand, upon a trial for polygamy, the

marriage being proven and not con-

troverted, the woman with whom the

second marriage was had is a com-
petent witness, for the second mar-
riage was void.' i Greenleaf, sec.

3.39"
58. Parties Living Apart.

Murphy v. Com., 23 Gratt. (Va.) 960.

59. Alabama. — Gordon, Rankin
& Co. V. Tweedy, 71 Ala. 202, 210;

Troy Fertilizer Co. v- Logan, 90 Ala.

32s, 8 So. 46.

Indiana. — Beitman v. Hopkins,
109 Ind. 177, 9 N. E. 720; Reynolds
V. State, 147 Ind. 3, 46 N. E. 31.

Kentucky. — McGuire v. Moloney,

Vol. X
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1 B. Mon. 224; Elswick v. Com., 13

Bush 155; English's Admr. v. Crop-

per, 8 Bush 292.

New York. — Babcock v. Booth,

2 Hill 181. 38 Am. Dec. 578.

0/n'o. — Stober v. McCarter, 4
Ohio St. 513.

Pennsylvania. — Seitz v. Seitz, 170

Pa. St. 71, 2>2 Atl. 578.

Texas. — Edwards v. Dismukes,

S:S Tex. 611; Eddy v. Boslev, 34 Tex.

Civ. App. 116, 78 S. W. 565.
_

Vermont. — In re Buckman's Will,

64 Vt. 313, 24 Atl. 252. 33 Am. St.

Rep. 930.

In Beyerline v. State, 147 Ind. 125,

45 N. E. 772, the court says :
" It is

not every conversation between hus-

band and wife, nor every word or

act said or done by either in the

presence of the other, that is pro-

tected under the seal of secrecy, but

onl)^ such communications, whether
by word or deed, as pass from one
to the other by virtue of the confi-

dence resulting from their intimate

relations with one another. Where
the criminal, in seeking advice and
consolation, lays open his heart to

his wife, the law regards the sacred-

ness of their relation, and will not

permit her to make known what he
has thus communicated, even as it

will not ask him to disclose it him-
self. But if what is said or done
by either has no relation to their

mutual trust and confidence as hus-

band and wife, then the reason for

secrecy ceases. Accordingly, many
conversations and actions by and be-

tween husband and wife have been
held not to be privileged."

In French v. Ware, 65 Vt. 338, 26

Atl. 1096, the court says :
" It may

be difficult to frame a definition

which will be applicable to all the

varying circumstances of the married
life. Doubtless some latitude must
be given to the trial court, in deter-

mining whether the offered testi-

mony, under the existing circum-

stances of the case, involves the dis-

closure of matters of confidence- In

New Hampshire, by statute, the hus-

band and wife are made competent
witnesses for or against each other

on all matters except such as would
be a violation of marital confi-

dence. In Clements v. Marston, 52
N. H. 38, Judge Sargent says: 'And
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this violation must be something
confided by one to the other, simply

and specially as husband or wife,

and not what would be communicated
to any other person under the same
circumstances.' In Parkhurst v.

Berdell, no N. Y. 386, (6 Am. St. R.

384), it is said: 'The section of the

code referred to forbids not all com-
munications between husband and
wife, but only confidential communi-
cations. What are confidential com-
munications? . . . They are such

communications as are expressly

made confidential, or such as are of

a confidential nature, or induced by
the marital relation. Ordinary con-

versations relating to matters of

business, which there is no reason to

suppose he would have been unwil-

ling to hold in the presence of any
person, are not confidential.' In these

decisions we have carefully guarded
statements, both positive and nega-

tive, of what are, and what are not,

confidential communications. Their

nature is so dependent upon the ex-

isting circumstances of each case that

it would be difficult to enlarge or

limit these statements."

In Sackman v. Thomas, 24 Wash.
600, 64 Pac. 819, a woman was per-

mitted to testify that certain prop-

erty in controversy between her hus-

band and a third person, was pur-

chased in part with money given by

her to him. To same effect, see In

re Van Alstine's Estate, 26 Utah 193,

72 Pac. 942.
What Communications Confiden-

tial. — In Millspaugh v. Potter, 62

App. Div. 521, 71 N. Y. Supp. 134.

the court says :
" In Parkhurst v.

Berdell, no N. Y. 386, 18 N. E. 123,

Judge Earl assumes to define what
class of communications is by this

section protected. He says :
' What

are confidential communications,
within the meaning of this section?

Clearly, not all communications made
between husband and wife when
alone. . . . They are such com-
munications as are expressly made
confidential, or such as are of a con-

fidential nature or induced by the

marital relation.' This definition is

not wholly satisfactory, because it

does not define what are communica-
tions of a confidential nature. It is

probably impossible to give an ex-
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the parties.^*' If a topic is such as would not have been discussed
by husband and wife but for the relation between them, communi-
cation on the subject is privileged.^^

a. Privileged Though Not ConMential. — But it has been held
that all communications between husband and wife are privileged,

and the rule is not limited to communications concerning subjects
which are confidential in their nature.*^^

act and comprehensive definition of

the term ' confidential communica-
tions.' Defining by exclusion, how-
ever, we think it may be safely said

that unfounded charges of im-
morality, abusive language, profanity

towards a wife, are not such com-
munications as the legislature in-

tended to protect ; and, when the

plaintiff would charge another with
alienating the affections of his wife,

he cannot shield himself behind this

statute from proof by the wife of

such acts as were in this action prop-
erly pleaded and sought to be

proven."
In Parkhurst v. Berdell, no N. Y.

386, 18 N. E. 123, 6 Am. St. Rep.

384, action was brought to compel
defendant to account for certain se-

curities of plaintiff's appropriated by
him. During the progress of the

trial, defendant's wife, upon exam-
ination by plaintiff's counsel, gave
evidence of conversations with her
husband, when alone, concerning
plaintiff's securities taken by him, his

obligation to plaintiff therefor, and
his promise to give plaintiff security.

She was cross-examined as to the

same conversations. After deciding

that defendant waived his privilege

by failing to object when questions

were asked, the court says :
" But if

the objection to the evidence had
been timely, it would not have been
available. The section of the Code
referred to forbids not all communi-
cations between husband and wife,

but only confidential connnunications.
What are confidential communica-
tions within the meaning of the
section? Clearly not all communica-
tions made between husband and
wife when alone. If such had been
the meaning it would have been so
provided in general and simple
terms. They are such communica-
lions as are expressly made confiden-

tial, or such as are of a confidential
nature or induced by the marital re-

lation."

In Ward v. Oliver, 129 Mich. 300,
88 N. W. 631, the Michigan statute
in question provided that " a hus-
band shall not be examined as a wit-
ness for or against his wife without
her consent." The statute provided
further: "Nor shall either (husband
or wife), during the marriage or
afterwards, without the consent of
both, be examined as to any com-
munication made by one to the other
during the marriage." Held, that
under this statute such communica-
tions only as were confidential were
privileged.

60. Seitz V. Seitz, 170 Pa. St. 71,

2>2 Atl. 578.

Privilege extends to such acts
only as are confidential in their na-
ture. Eddy V. Bosley, 34 Tex. Civ.
App. 116, 78 S. W. 565; Edwards v.-

Dismukes, 53 Tex. 611; Rudd v.

Rounds, 64 Vt. 432, 25 Atl. 438;
Davis V. Weaver, 46 Ga. 626; Sack-
man V. Thomas, 24 Wash. 600, 64
Pac. 819; Parkhurst v. Berdell, [lo
N. Y. 386, 18 N. E. 123, 6 Am.
St. Rep. 384.

61. Warner v. Press Pub. Co.,

132 N. Y. 181, 30 N. E. 393.
62. Newstrom v. St. Paul & D. R.

Co., 61 Minn. 78, 63 N. W. 253;
People V. Mullings, St, Cal. 138, 23
Pac. 229, 17 Am. St. Rep. 223 ; Hert-
rich V. Hertrich, 114 Iowa 643, 87
N. W. 689, 89 Am. St. Rep. 389;
Sutcliffe V. Iowa Traveling Men's
Assn., 119 Iowa 220, 93 N. W. 90, 97
Am. St. Rep. 298; Estate of Low,
Myrick (Cal.) 143; Com. v. Hayes,
14s Mass. 289, 14 N. E. 151.

In Leppla v. Minnesota Tribune
Co., 35 Minn. 310, 29 N. W. 127, the
statute applied provided that neither
husband nor wife could " during the
marriage or afterward, be, without

Vol. X
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the consent of the other, examined
as to any communication made by
one to the other during tiie mar-
riage." (Gen. Stat. Minn., c. 7Z,

§ lo). The court says: "The re-

spondent contends that the statute

only applies to communications of a

confidential nature, and that those

testified to were not of that kind.

The language of the statute will not

admit of such limitations. The
word ' communication ' is used with-

out qualification, and any such limi-

tation as that suggested would be
extremely difficult of application.

It would introduce a separated issue

in each case as to whether or not

the communication was of a confi-

dential character. To enable the

court to judge as to its character,

the communication would have to be

disclosed, and so the very mischief

committed which was designed to be

prevented. There was formerly
some question as to whether, at com-
mon law, the rule included com-
munications between husband and
wife which in their nature did not

seem to be confidential, though made
in private conversation ; but it was
finally quite generally held that it

mcluded all conversations between
husband and wife, though on sub-

jects not confidential in their nature.

O'Connor v. Majoribanks, 4 Man. &
G. (Eng.) 435; Dexter v. Booth, 2

Allen (Mass.) 559.

By using the word ' communica-
tion ' without qualification or limi-

tation, in our statute, we think it

was the intention to adopt this rule.''

Same ruling was made in Campbell
V. Chace, 12 R. I. 2>i2>, under a stat-

ute, which, after making husband
and wife competent as witnesses,

provided " neither shall be permitted
to give any testimony tending to

criminate the other, or to disclose

any communication made to him or
her, by the other, during their mar-
riage." But see Michigan statute of
similar purport construed in case of

Ward V. Oliver, quoted in note 59,
under II, 7, B.

In Scroggin v. Holland, 16 Mo.
419, the court cites O'Connor v. Ma-
joribanks, 4 Man. & G. (Eng.) 435,
442, and states that in that case the
court rejected the distinction be-
tween communications which are of
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a confidential nature, and those

which are not. The Missouri court
says :

" And it was held, that in an
action of trover by the personal

representatives of a deceased hus-

band, his widow was not a compe-
tent witness for the defendant, to

prove that with her husband's au-

thority she pledged the goods with
him. We concur in the views above
expressed, and see the difficulty of

distinguishing between commmiica-
tions which are confidential, and
those which are not so. It is ob-

vious too, that if husband and wife
were conscioiis that information de-

rived from other sources than those

of' trust and confidence, could be
evidence against each other, means
would be resorted to, with a view
to prevent, in many instances, infor-

mation from being so acquired, which
would be a source of endless broils

and difficulties. The husband would
not be willing that the wife should
be in a situation to acquire this in-

formation. He might use means to

prevent her obtaining it, and thus

impose restraints which would fill

her with mistrust and anxiety.

This opinion is sustained by a great

weight of authority in the Ameri-
can courts. Stein v. Bowman, 13

Pet. 219; Robbins v. King, 2 Leigh,

142; Brewer v. Ferguson, 11 Hum-
phreys, 565." Scroggin v. Holland
was not decided upon the ground
of privileged communications, the

court holding that a widow is a
competent witness for the personal
representative of her deceased hus-
band.

" It is safest we think to hold
that whatever is known by reason of

that intimacy should be regarded as

knowledge confidentially acquired,

and that neither should be allowed
to divulge it to the danger or dis-

grace of the other." State v. J0II3',

20 N. C. (3 Dev. & B. L.) no, 22
Am. Dec. 656.

In Reeves v. Herr, 59 111. 81, the

court says :
" What was sought to

be proved by the witness here, was
a conversation between the defend-
ant and the husband, before and in

the presence of the witness, his wife,

which is claimed to have amounted
to an admission, by the defendant,

of the account sued upon, and a prom-
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Rule Applies, Though Spouse Called by Representative of the Other.

It has been held that this rule applies, even when one spouse is

called as a witness by the personal representative of the other.*^^

b. Matters Essential to Confidence. — Before a communication

can be considered as confidential it must appear that it was ( i

)

Private and intended to be kept so. (2) Induced by the marriage

relation.

(1.) Private. — No communication between husband and wife is

privileged unless it was private.*'*

(A.) Contra. — Privileged Though Not Private.— But it is held

under Rhode Island statute referred to in note 62 ante that commu-
nications between husband and wife are privileged, although made
in presence of third persons,*'^ and a similar ruling has been made
in Illinois.'^'' The supreme court of Kansas has indicated a similar

opinion, although not so deciding."^

(B.) Private, Although in Presence oe Child oe Parties.— It has

been held that a conversation between husband and wife is private,

although held in presence of their child, who is too young to com-
prehend it f^ also if held in presence of child who takes no part

in it.«''

Remark Addressed to Child.— Also that a remark addressed to

their child by one spouse in presence of the other is privileged."^"

ise on his part, within the period

fixed by the statute of limitations, to

pay it. We do not find from the

authorities, that this 'rule of ex-

chision is confined to subjects which
are confidential in their nature, and
we think it should apply whenever
the wife is called upon to disclose

any matter, which came to her
knowledge in consequence of the

marriage relation."

63. Called by Representative.

Reeves v. Herr, 59 111. 81.

64. Mainerd v. Reider, 2 Tnd.

App. 115, 28 N. E. 196; Queener v.

Morrow, i Cold. (Tenn.) 123; Al-
lison V. Barrow, 3 Cold. (Tenn.)

414; Cole V. State (Tex. Crim.), 88
S. W. 341-

" Confidential communications be-
tween husband and wife are such as

pass between them when they are
alone." Long v. Martin, 152 Mo.
668. 54 S. W. 473.

65. Campbell v. Chace, 12 R.
I. 333-

66. Reeves v. Herr, 59 III. 81.

In this case the court says :
" The

conversation ui question, though not
between the witness an<l her hus-
band, but between him and the de-

fendant, yet, as it occurred between
them in the ptesence and hearing of
the wife, we must regard that she
came to the knowledge of it by
means of her situation as wife, that

she could not properly be admitted
to testify concerning it against the

representative of her husband, nor
should she be admitted to testify in

his favor."
67. Eagon v. Eagon, 60 Kan. 697,

57 Pac. 942.
68. Presence of Young Child.

Schierstein v. Schierstem, 68 Mo.
App. 205.

69. Presence of Child Who Takes
No Part. — Hopkins v. Grinshaw,
165 U. S. 342; Jacobs V. Hesler, 113

I\Iass. 157.

But in Lyon v. Prouty, 154 Mass.
488, 28 N. E. 908, it was held that

a husband might testify to conver-
sations between himself and wife in

presence of their daughter, aged
fourteen. The court said that the

subject of the conversation was a

matter the daughter would naturally

be interested in and would attract

her attention.

70. In Schierstein v. Schierstein,

68 Mo. App. 205, a husband, in the
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(C.) Third Persons.— Communications in presence of third per-

son are not privileged.'^

(2.) Intended To Be Kept Private.— A communication made by
one spouse to the other, which was intended to be made known, is

not privileged.^-

Dying Declaration.— A widow may give her husband's dying

declaration in evidence."^ This ruling has been based upon the the-

presence of his wife, addressed a
remark to their nine months' old

child, indicating that he feared his

wife would poison him. Held, that

this remark was privileged.

71. See II, 8, B, i (I.), Post.
72. Crook v. Henry, 25 Wis. 569;

Caldwell v. Stuart's Exrs., 2 Bailey

(S. C.) 574;
In McGuire v. Maloney, i B.

Mon. (Ky.) 224, it was held that

a wife was competent to testify con-

cerning the execution of her hus-
band's will, and that, after execu-
tion, he handed it to her. The
court cites Allison's Devisees v. Al-
lison's Heirs, 7 Dana (Ky.) 90,

and Singleton's Devisees v. Single-

ton's Heirs, 8 Dana (Ky.) 315, as

authorities, but it does not appear
that the question of competency was
raised in either of those cases.

A letter found among the papers
of a deceased person, in the hand-
writing of his wife, addressed " To
whom it may concern," and refer-

ring to the cause of their separation,

and speaking of him in the third

person, is not privileged. Hoyt v.

Davis, 21 Mo. App. 235. The court

says that the paper was not privi-

leged, as it was evidently intended to

be communicated to all " con-

cerned " in knowing the cause of

their separation.

In Hester v. Hester, 15 N. C. (4
Dev. L.), 228, the court says: "The
rule upon the subject of confidential

communications is not denied ; the

sanctity of such communications
will be protected. Persons con-

nected by the marriage tie have, as

was said at the bar, the right

to think aloud in the presence of

each other. But the question re-

mains, what communications are to

be deemed confidential? Not those,

we think, which are made to the

wife, to be by her communicated to

others; nor those which the hus-
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band makes to the wife as to a mat-
ter of fact upon which a thing is

to operate after his death, when it

must be the wish of the husband,
that the operation should be accord-
ing to the truth of the fact, as es-

tablished by his declaration. Sup-
pose a husband to disclose to his

wife that he had given to one of

their children a horse, can she not
after his death prove that as against

the executor? Suppose also that

the declaration to which the wife

was called had been made to her
and another, there is no reason why
she, if she will, may not testify to

it, as well as the other. Why? Be-
cause it is then apparent that it was
not confidential between the hus-
band and wife, in the sense of the

rule. The same reason equally ap-
plies, when from the subject of the
conversation, it is obvious he did
not wish it concealed, but on the

contrary must have desired to make
it known, and through her, if he
found no other means of doing so."

In Hagerman v. Wigent, 108
Mich. 192, 65 N. W. 756, a wife
entrusted certain property to her
husband to be delivered after her
death. Held, that he could testify

as to the delivery of a mortgage in-

cluded among such property, and as

to instructions accompanying deliv-

ery, the court stating that the cir-

cumstances indicated an expectation
that the communication be disclosed.

In Weston v. Weston. 86 App.
Div. 159, 83 N. Y. Supp. 528, held

that letter written by wife to third

person and given by her to her hus-
band to be posted, is not a confiden-
tial communication.

73. State z'-. Ryan, 30 La. Ann.
1 176; Arnett v. Com., 114 Ky. 593,

71 S. W. 635; Bright V. Com., 27
Ky. L. Rep. 677, 86 S. W. 527; Hil-

bert V. Com., 21 Ky. L. Rep. 537,

51 S. W. 817.
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ory that the husband intended his declaration to be made known
in the interests of justice/*

(3.) Induced by Relation.— Communications which are not in-

duced by the relation are non-privilegedJ^

C. Knowledge: Acquired During Relation. — But the priv-

ilege is limited to knowledge obtained while the relation existed,

and either spouse may testify concerning matters, knowledge of

which was acquired prior or subsequent to marriage.'**

8. Extent of Privilege. — A. What Matters Privileged. — a.

All Knozvlcdge. — The privilege extends to all knowledge acquired

by one spouse from the other during the existence of the marriage

relation, and by reason of the confidence arising therefrom, irre-

spective of the means by which it was acquired."'^

74. Theory. — Arnett v. Com.,
114 Ky. 593. 7i S. W. 635.

75. Warner v. Press Pub. Co.,

132 N. Y. 181, 30 N. E. 393; Beit-

man z'. Hopkins, 109 Indiana 177, 9 N.

E. 720 ; Schniied v. Frank, 86 Ind. 250

;

Reynolds v. State, 147 Ind. 3, 46 N.

E. 31; People V. Marble, 38
Mich. 117; French v. Ware, 65
Vt. 338, 26 Atl. 1096; Renshaw v.

First Nat. Bank (Tenn. Ch. App.),

63 S. W. 194-

A wife may be compelled to testi-

fy that her husband compelled her
to forge a promissory note (Beyer-
line V. State, 147 Ind. 125, 45 N. E.

772) ; also that he had stated to her

he had recognized a certain person
as one who had committed a rob-

bery (Reynolds v. State, 147 Ind. 3,

9, 46 N. E. 31).
In a divorce suit a woman may

testify that her husband boasted to

her that he had had intimate rela-

tions with other women. Seitz v.

Seitz, 170 Pa. St. 71, 32 Atl. 578.

But in California it is held that

in an action for alienation of hus-
band's affections, wife cannot testi-

fy concerning husband's statements
as to his relations with defendant.

Humphrey v. Pope, i Cal. App. 374,
82 Pac. 223.
Acts of Cruelty. — In E. W. M.

V. J. C. M., 2 Tenn. Ch. App. 463,
it is held that in a divorce suit wife
may testify concerning her hus-
band's acts of cruelty. The court
says such matters are " matters
which occur not by virtue of, or in

consequence of, the marital rela-

tion, but in spite of and in violation

12

of the marital relation." In the same
case a sealed letter sent by husband
to wife and containing expressions

of cruelty was held admissible.
Fraud Against Wife.— Wife may

testify to acts showing fraud prac-

ticed against her by her husband.
Edwards v. Dismukes, 53 Tex. 605.

76. Wife may testify concerning
knowledge acquired prior to mar-
riage. Stillwell V. Patton, 108 Ma
352, 18 S. W. 1075.

Subsequent to Termination.— Wife
may testify as to knowledge acquired

subsequent to divorce. Crose v. Rut-

ledge, 81 111. 266.

After death of husband wife may
testify concerning information ac-

quired after his death. Gillespie v.

Gillespie, 159 111. 84, 42 N. E. 305.

After divorce a spouse may testify

for or against the other concerning
facts which did not come to knowl-
edge of witness during the existence

of the relation. Inman v. State, 6$
Ark. 508, 47 S. W. 558.

Confession After Divorce.— Wife
may prove confession of husband
made after divorce. White v. State^

40 Tex. Crim. 366, 50 S. W. 705.

Letter written by one spouse to
another after divorce is not privi-

leged. In re Van Alstine's Estate,

26 Utah 193, y2 Pac. 942.
77. All Knowledge Privileged^

See cases cited under II, i, n, 41,

ante, also; Reeves v. Herr, 59 IlL

81; Orr V. Miller, 98 Ind. 436, 445;
Davis V. State, 45 Tex. Crim. 292, 77
S. W. 451.

All knowledge, verbally communi-
cated, or acquired by exercise of
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sense of sight, is privilege. State v.

Jolly, 20 N. C. (3 Dev. & B. L.) no,

32 Am. Dec. 656.

In Stanford v. Murphy, Admr., 63

Ga. 410, 416, the court says :
" Any

confidential communication from
husband to wife may not be divulged

in any court, for the reason that the

fact communicated was disclosed in

the privacy of the marital relation

and the peace of the household might

be disturbed if it were divulged.

Upon precisely the same principle,

any knowledge acquired by the wife

on account of the trust confided to

her by her husband ot any fact

whatever should be excluded

;

whether the husband told it to her

out of his mouth or showed it to

her in a letter, or pointed it out with

his hand, or locked it up and gave

to her alone access to it by entrust-

ing her with the key. If competent
to sv.ear for him, she is competent to

swear against him; and suppose that

in this case she had been introduced

by the complainants to show that

she kept her husband's papers in

that drawer, and that this note never

was seen among them until the death

of the testator, and she had so

sworn, what a disturbance would
have been produced between man and
wife; and what would have been left

of peace in that home ! The rule

must work both v.-ays; she must not

be allowed to testify about facts as-

certained by reason of such confi-

dential intercourse at all." Wil-
liams V. State, 40 Tex. Crim. 565,

51 S- W. 224; Mercer v. State, 40
Fla. 216, 24 So. 154, 74 Am. St.

Rep. 135.

In Perry v. Randall, 83 Ind. 143,

the court says :
" It was not neces-

sary that the appellant's communi-
cation to his wife, the witness, in re-

lation to the monej% should be ex-

pressed in words." But see Bej-er-

j

line V. State, 147 Ind. 125, 45 N. E.

772, and Poison v. State, 137 Ind.

I

519, 35 N. E. 907-

Assignment of claim to wife by
husband is not a " communication."
Hanks v. VanGarder, 59 Iowa 179,

13 N. W. 103.

In Com. V. Sapp, 90 Ky. 580, 14

S. W. 834, 29 Am. St. Rep. '405, the

court quotes Kentucky statute as fol-

lows : " Neither husband nor wife

shall be competent for or against

each other, or concerning any com-
munication made by one to the other
during marriage, whether called

while fliat relation subsisted, or

afterwards." As to this provision

the court says :
" The word ' com-

munication,' therefore, as used in

our statute, should be given a liberal

construction. It should not be con-

fined to a mere statement by the

husband to the wife or vice versa,

but should be construed to embrace
all knowledge upon the part of the

one or the other obtained by reason

of the marriage relation, and which,

but for the confidence growing out

of it, would not have been known to

the party." To same effect, see

Perry v. Randall, 83 Ind. 143 ; Smith
z: Smith, 77 Ind. 80.

Confession.— Private confession

of guilt made by wife to husband is

privileged in case for crini. con.

Sanborn v. Gale, 162 Mass. 412, 38
N. E. 710, 26 L. R. A. 864.

Contra. — But voluntary confes-

sion of crime is not privileged. See
note 78, under II, 12, G.

In Briggs v. Briggs (R. I.), 26

Atl. 198, one statute permitted hus-

band or wife to testify for or against

each other; and another forbade

either to testify concerning confiden-

tial communications. Held, that the

first statute was subject to the sec-

ond, and that husband was incompe-
tent to testify as to confession of

crime made by his wife.

When husband and wife are

jointly indicted for murder, but tried

separately, the wife cannot be com-
pelled to testify that her husband
told her, before the murder, that he
was going to get a pistol. Williams
V. State, 40 Tex. Crim. 565, 51 S.

W. 224.
" The matter that the law prohibits

either the husband or wife from tes-

tifying to as witnesses includes any
information obtained by either dur-

ing the marriage, and by reason of
its existence." Mercer v. State, 40
Fla. 216, 24 So. 154, 74 Am. St.

Rep. I3S-

Wife cannot testify concerning
husband's statement to the effect that

a certain deed had not been de-

livered. Toole V. Toole, 107 Ga.

472, 23, S. E. 686.
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A wife cannot testify as to her husband's statements to her con-

cerning the nature and effect of an instrument."^ Nor can a hus-

band give in evidence statements made by him to his wife showing
whether or not he intended to abandon her/^

(1.) Fact or Matter of Communication. — Neither spouse can be

heard to reveal the fact or the matter of a communication made by
the other.so

(2.) Silence,— Whatever transpires between husband and wife is

privileged, whether acquired positively through verbal statement,

or by exeicise of the sense of sight, or negatively, by way of si-

lence.^^

(3.) Threats (A.) Against Spouse.— Thus it has been held that

one spouse cannot testify to vituperative epithets addressed to him or

her by the other f~ and that such testimony cannot be admitted even

In an action b}^ a wife against an-
other woman to recover damages for

alienation of husband's affection,

plaintiff cannot testify concerning
husband's statements to her as to his

relations with defendant, or as to his

desire to obtain a divorce from
plaintiff', and his reason therefor.

Humphrey v. Pope, i Cal. App. 374,
82 Pac. 223.

A widow will not be permitted to

testify concerning her husband's
statements to her as to his pedigree.

Brooks V. Francis, 3 McArthur (D.

C.) 109.

78. Toole V. Toole, 107 Ga. 472,

33 S. E. 686.

79. Dye v. Davis, 65 Ind. 474.
80. Goodrum v. State, 60 Ga.

509; Van Zandt v. Schuyler, 2 Kan.
App. 118.

81. State V. Jolly, 20 N. C. (3
Dev. & B. L.) no, 32 Am. Dec. 656.

In Spaulding v. Albin, 63 Vt. 148,

21 Atl. 530, it is held that a wife
may testify that a certain paper was
not mentioned at a certain conver-
sation between herself and husband.

Silence Privileged In Good-
rum V. State, 60 Ga. 509, defendant
was convicted of assault upon a
married woman. His counsel at-

tempted to discredit the testimony
of prosecutrix by proving by her
husband that she did not complain
to him for some time after the out-

rage. It was held that the pro-
posed testimony was incompetent.

Judgment afRnned. The supreme
court says :

" She was the state's

witness, and testified to the outrage
and the facts attending it. Her hus-

band was not a competent witness to

prove, in behalf of the prisoner, that

she delayed complaining. What
transpired between her and her hus-

band (whether positively by way of

communication, or negatively by
way of silence), in the privacy and
confidence of the marriage relation,

is sacred. Neither can be heard to

reveal the fact or the matter of a
communication made by the other.

For the same reason, the fact of the

other's silence ought to be, and, we
think, is protected. A wife ought to

feel, when alone with her husband,
as free to be silent as to speak; and
as secure that her silence will not
be disclosed, to her detriment or

disadvantage, as that what she says

will not be repeated. The twain
are one flesh ; and when they are se-

cluded from all the world besides,

their speech and their silence should

be alike under the seal of confidence,

and as free and unrestrained as the

most inviolable confidence can in-

spire. The fact that the wife did not
complain to her husband in their

private, confidential intercourse was
known to him, if at all, by virtue of

that very intercourse; and all knowl-
edge so acquired by husband or wife

is inadmissible evidence in a court

of justice, notwithstanding the en-

larged rule as to the competency of

witnesses established by the act of
1866."

82. Anderson v. Anderson, 9
Kan. 78; Vogel v. Vogel, 13 Mo.
App. 588; Ayers v. Ayers, 28 Mo.
App. 97 ; Miller v. Miller, . 14 Mo.
App. 418; King V. King. 42 Mo. App.
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when the epithets were accompanied by acts of physical violence.®*

Contra.— As to Threats.— But the contrary has been held,^*

(B.) Against Third Person A wife is not competent to prove
threats made by her husband against third person.^^

b. Letters Privileged. — Letters written by one spouse to the

other are privileged.^®

454; Millspaugh v. Potter, 71 N. Y.
Supp. 134.

83. Anderson v. Anderson, 9
Kan. 78.

84. In French v. French, 14
Gray (Mass.) 186, it was held that

under INIassachusetts statute of 1857,

c. 305. one spouse might testify as to

abusive language used by the other,

although no one else was present.
85. Davis v. State, 45 Tex. Crim.

292. 77 S. W. 451.
86. Arkansas. — Ward v. State,

70 Ark. 204, 66 S. W. 926.

Florida. — Henderson v. Chaires,

25 Fla. 26, 34, 6 So. 164.

Indiana.— Orr v. Miller. 98 Ind.

436, 445-

Kentucky. — Manhattan L. Ins.

Co. z: Beard, 112 Ky. 455, 66 S.

W. 35-
.

Michigan. — Derham v. Derham,
125 Mich. 109, 83 N. W. 1005.

Missouri. — State v. Ulrich, no
Mo. 350, 364, 19 S. W. 656; Hall V.

Hall, 77 Mo. App. 600; State z: St.

John, 94 Mo. App. 229, 68 S. W. 374.
Texas. — MitcheW v. Mitchell, 80

Tex. loi, 15 S. W. 705.

Wisconsin. — Selden v. State, 74
Wis. 271, 42 N. W. 218, 17 Am. St.

Rep. 144; Lanctot v- State, 98 Wis.
136, 7Z N. W. 57S, 67 Am. St.

Rep. 800.

In Wilkerson v. State, 91 Ga. 729,

738, 17 S. E. 990, 44 Am. St. Rep. 63,

the court says :
" On the trial, the

accused offered in evidence, and also

offered to read as a part of his state-

ment, a letter which had been writ-
ten by Stephens to his wife, and
which she had voluntarily delivered
to Wilkerson some time before the
homicide. This letter contained in-

timations that the writer knew of
the relations existing between his

wife and Wilkerson, and also a
threat against the latter. The courj;

rightly rejected the letter, and re-

fused to allow it to be read to the
jury. Section 3797 of the code de-

Vol. X

clares that communications between
husband and wife are. from public

policy, excluded as evidence. Mrs.
Stephens would not, for this reason,

have been permitted, as a witness

upon the stand, to testify to com-
munications from her husband to

herself, or to read to the jury a
letter which he had written to her.

We are therefore decidedly of the

opinion that the same result cannot
be indirectly accomplished by her
voluntarily delivering a letter of this

kind to another person. We are
aware that there are respectable au-
thorities holding that a privileged

oral communication may be given in

evidence by one who overheard it,

though an eavesdropper; or that a
privileged written communication,
purloined from the proper custodian
of it, may be received in evidence.

In such instances, however, the par-
ties to the privileged communication
do not themselves successfully make
and keep it private; but where this

result is accomplished, the law will

not permit either of the parties, di-

rectly or indirectly, to violate the
confidence of the other. In respect

to documents, there is a difference

between those which are confidential

in their own nature, such as letters

between husband and wife, and those
which become confidential by cus-
tody, such as papers deposited by a
client with his attorney. The law,

for reasons of its own, desires that

all communications between hus-
band and wife shall be absolutely

free and untrammeled, and that each
may say or write whatsoever he or
she pleases to the other, with the

absolute assurance that the one re-

ceiving the communication will

neither be compelled nor permitted
to disclose it. We therefore think
it the better and wiser course to ad-
here strictly to the declared policy

of our law, and to hold that this

letter was properly rejected, how-
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Contra.— Under Massachusetts Statute.— But in Massachusetts,

letters are held not privileged, the supreme court of that state

holding that the controlling statute limits the privilege to oral com-
munication.^'

(1.) Every Part Privileged.— Address.— Postmark.— Every part of

a letter passing from one spouse to the other is privileged.®^

ever important it maj' be in the de-

termination of this case."

Sent Indirectly, Immaterial.— In
Brown v. Brown, 53 Mo. App. 453,
it was claimed that certain letters

were not privileged, because not sent

directly, but were, by a wife, sent to

the daughter of the parties to be de-

livered to the husband. The court
says :

" It does not appear that the

letters were unsealed when enclosed
to the daughter and, if it did so ap-
pear, we would not assume that they
were intended for her to read.

Whatever doubt there may be in such
case should be resolved in favor of
the inviolability of the communica-
tion."

In Fowler v. Fowler, 11 N. Y.
Supp. 419, which was a divorce suit,

a letter from wife,—plaintiff—to her
husband was held competent. On
this subject the court says: ''She
herself handed to him, and he read
it. It was a long letter, in which she
reviewed the history of their un-
happy married life. It reminded him
of her struggles and sacrifices in the

vain effort to gain his confidence and
affection, and depicted the cruelty

and injustice which she had suffered

at his hands, and it disclosed a con-
dition of mind bordering on despair.

It was competent evidence, because
it was a declaration, made to the de-
fendant himself, of facts which he
had the opportunity to deny or ex-
cuse. The response which the de-
fendant made to this communication
is in evidence, and it was for the
trial court to attach to both their

proper significance as bearing upon
the issues in the action."

87. Com. V. Caponi. 155 Mass.
534. 30 N. E. 82. The statute in

question, Pub. Stat. c. 169, § 18.

Subd. I, provides :
" Neither husband

nor wife shall be allowed to testify

as to private conversation with each
other." The court cites i Greenl.
§ 254, as authority.

88. Every Part of letter Privi-

leged. — Selden v. State, 74 Wis.

271, 42 N. W. 218, 17 Am. St. Rep.

144. In this case defendant was in-

dicted for perjury, which consisted

in falsely swearing, in an affidavit

for publication of summons in his

divorce suit, that he did not know
his wife's address. The state intro-

duced as a witness an attorney wliQ

had been employed by the wife to

take steps to set aside the judgment
of divorce. Witness had in his pos-

session letters written to his client

by her husband. He was asked to

produce these letters. Their pro-
duction was objected to, and objec-

tion overruled. The letters were
produced and the state offered in

evidence the date and the place from
which the letters appeared to have
been written, the address to the wife,

the signature of defendant, together

with the envelope with the address
and postmark thereon, but did not
otherwise offer the contents of the

letters. All of which was objected

to, and objection overruled. The
parts of the letters were offered to

show that defendant did know the

address of his wife. The court held
that all objections should have been
sustained. i. Because the letters

were privileged as communications
between attorney and client. 2. Be-
cause the letters were confidential

communications between husband
and wife. The court says :

" But it

is said that the particulars of the

letters and envelopes admitted in

evidence were not the letters them-
selves containing such confidential

communications. These particulars

were material parts of the letters,

and pertinent to the issue. Without
them, there would be no letters or

envelopes, as such. He has told her

by these particulars that he knows
where she lives, and where she can
be found, at the time he swore that

he did not so know. These parts of
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(2.) letter to Spouse and Third Person.— Letter addressed by one
spouse to the other jointly with a third person is privileged as to

the part addressed to the spouse.^^

(3.) To Spouse and Children.— Letter written to spouse and chil-

drn is not privileged.^"

(4.) Letter Written in Presence of Spouse.— A letter written by one

spouse in the presence of the other, though not addressed to that

other, is privileged, unless intended to be delivered to a third

person.®^

the letters and envelopes contained

these material and confidential com-
munications, and are the most ob-

jectionable of any. Both branches of

this evidence are made incompetent
by our statute." The statute in

question forbade husband or wife to

disclose confidential communications
from one to the other; and forbade
an attorney to disclose communica-
tions made by his client.

89. Where husband handed to his

wife a written communication partly

addressed to her and partly to an-

other, so much as was addressed to

her is inadmissible against him as a

privileged communication ; but the
remainder of the writing is admis-
sible to show the purpose for which
it was written, though it was taken
from the wife against her will. Ward
V. State, 70 Ark. 204, 66 S. W. 926.

90. In State v. St. John, 94 Mb.
App. 229. 68 S. W. 374, a letter writ-

ten by a man to his wife and children

was held non-privileged, on the

ground that the writer removed the
privilege by joining other persons in

a message to his wife.

91. Smith V. Merrill, 75 Wis. 461,

44 N. W. 759, was an action for

criminal conversation. Plaintiff's

wife wrote a certain note and re-

tained it upon her person. Plaintiff

took it from her and made a copy
which he offered in evidence. It did
not appear that the note was sent to

defendant, or that any one besides
the husband and wife ever knew of

its existence. The court says :
" On

the plaintiff's direct examination he
testified to the effect that he had an
altercation with the defendant one
night in the spring of 1888, in con-
sequence of the latter's intimacy
with his wife ; that after that affair

took place some papers were drawn;
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' that a note was written by his wife

the same day the paper was drawn;
that he took the original from her
bosom, agreed to return it, copied it,

and gave it back to her; that he saw
his wife write it, and put it in her
bosom. ... It was simply

written by the wife in the presence of

her husband, and then retained upon
her person. There is no evidence
that any one ever saw it before the

trial except the wife and her hus-
band. There is no pretense that it

was connected with any matter of

agency for the husband, and hence
was not admissible on that ground.
. . . Sec. 4072, R. S., provides
that ' a husband or wife shall not be

allowed to disclose a confidential

communication made by one to the

other, during their marriage, without
the consent of the other. In an ac-

tion for criminal conversation, the

plaintiff's wife is a competent wit-

ness for the defendant as to any mat-
ter in controversy, except as afore-
said.' The first part of this section

is confirmatory of the common law,

and the last part is in contravention
of it.

The note in question may not have
been intended by the wife as a com-
munication to the husband, confiden-

tial or otherwise. . . . But, what-
ever may have been the intentions

of the wife in writing the note, it

was, according to the record, written

in the presence of the husband, and
became a communication from her to

him, and unknown to any one else,

and hence necessarily was, and re-

mained, as essentially a confidential

communication between husband and
wife, until disclosed by one or the

other, a,s though the same words had
been uttered by her in the presence

of the husband. This being so, the
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But it has been held that if wife writes a letter in her husband's

presence which she intends that he shall post to a third person,

such letter is not privileged.^^

(5.) Custody of Letters, How Material.— Letters exchanged between
spouses cannot be introduced in evidence so long as they remain
in custody of either.^^

(A.) Custody Lost. — Letters Non- Privileged.— But it has been
held that if such letters are permitted to pass into the possession

of a third person, he may produce them in evidence in an action

or proceeding against the writer,^* or against the receiver,"'^ even

statute cited expressly prohibited

the admission of the note, and much
more a copy of it, in evidence. The
rule as to the admission of such
commiunications in evidence is very
fully considered by Mr. Justice Or-
ton in the recent case of Selden v.

State, 74 Wis. 271."

92. letter Written in Spouse's

Presence, Non-Privileged In Wes-
ton V. Weston, 86 App. Div. 159, 83
N. Y. Supp. 528, a wife, in her hus-

band's presence and at his dictation,

wrote a letter to a person with whom
she had been charged with having
illicit intercouse, and delivered it to

her husband to be posted. Held,
that this letter was not a confiden-

tial communication.
93. State v. Buffington, 20 Kan.

599, 27 Am. Rep. 193; Scott v.

Com., 94 Ky. 511, 23 S. W. 219, 42
Am. St. Rep. 371 ; State v. Ulrich,

no Mo. 350, 363, 19 S. W. 656;
Brown v. Brown, 53 Mo. App. 453.

94. State v. Buffington, 20 Kan.

599, 27 Am. Dec. 193; Lloyd v. Pen-
nie, 50 Fed. 4; Brown v. Brown. 53
Mo. App. 453 ; DeLeon v. Territory
(Ariz.), 80 Pac 348, 351-

In State v. Hoyt, 47 Conn. 518, 36
Am. Rep. 89, the court says: "The
State having possession of several

letters written by the defendant to

his wife (how obtained or whether
thej' were ever in the wife's posses-
sion did not appear), offered them in

evidence as containing admissions in-

consistent with the testimony of the
accused given in court and with his

claim as to unsoundness of mind.
They were objected to by the ac-
cused on the ground that they were
confidential communications between
husband and wife, but the court ad-

mitted the evidence. In this ruling

the court violated no rule of evi-

dence. The question was not
whether the husband or wife could

have been compelled to produce this

evidence, but whether, when the

letters fell into the hands of a third

person, the sacred shield of privi-

lege went with them. We think not.

I Greenl. Ev., § 254a. The fact that

the communications in this case were
written, places them on no higher
ground than if they were merely oral.

And as to the latter, it is well settled

that conversations between husband
and wife are not privileged so as to

prevent a third person who over-

heard them from testifying. i

Bishop's Crim. Proc, § 1155. In

State V. Centre, 35 Verm., 378, it was
decided that a conversation between
the prisoner, a married woman, and
her husband, tending to show an ad-

mission of her guilt to him, and
overheard by a witness in an adjoin-

ing room, was not such a confidential

communication as the law excludes
as evidence. And in Commonwealth
V. Griffin, no Mass., 181, on trial of

an indictment for manslaughter, it

was held that a private conversation

between husband and wife, who
thought no one overheard them, may
be testified to by a concealed listener.

See also Hendrickson v. The People,

I Parker's C. C, 406; Rex v. Si-

mons, 6 Car. & P., 832."

Competent to Impeach.— It has
been held that a letter written by a
wife to her husband containing a

confession of guilt may be introduced
to impeach her testimony. State v.

Nelson, 39 Wash. 221, 81 Pac. 721.

95. Competent Against Person
Receiving.— People v. Hayes, 140
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if illegally taken from the custody of the person against whom
they are ofifered.®^

Letter Addressed to Spouse, But Not Delivered,— A letter addressed

by one spouse to the other and placed in course of transmission, but

which, before delivery, comes into possession of third person, may
be introduced in evidence against the writer.^^

N. Y. 484, 35 N. E. 951. 2,7 Am. St.

Rep. 572. 23 L- R. A. 830. affirming

s. c. 24 N. Y. Supp. 194; Wilkerson
V. State, 91 Ga. 729, 738, 17 S. E.

990, 44 Am. St. Rep. 63.

In Alahner v. Linck, 70 Mo. App.
380, 388, it is held that a letter from
husband to wife could not be intro-

duced unless it be shown that per-

son offering it did not obtain pos-
session of it through the agency or
connivance of the wife. On the

subject of such letters as evidence,

the court says :
" It has been held in

some of the cases that the fact that

the communication was written
places it on no higher ground than
if oral. Lloyd v. Pennie, 50 Fed.
Rep. 4; State v. Bliss, 36 Cal. 508;
State V- Bufifington, 20 Kan. 599. It

seems to us that these cases lose

sight of the policy of the law mak-
ing communications between hus-
band and wife privileged, to wit, to

secure the peace of the twain and
to protect and keep inviolate that

mutual confidence so essential to

their happiness, and we are disposed
to adopt the reasoning and ruling of

Judge Miller of the United States

supreme court in the case of Bow-
man V. Patrick, 32 Fed. Rep. 368,

where he refused to admit letters of
the husband to the wife to be read
in evidence, which had come into the

possession of the administrator of
the wife's estate. We think the

policj- of the law will be best sub-
served, by refusing to admit written
communications of this character,

whenever they have come to

the possession of a third party by
the agency of the husband or the

wife, or where such third party has
gained possession of them by reason
of his representative character, his

agency or other fiduciary relation to

the husband or wife. The letter in

this case should not be admitted,
unless it is first shown, that the

plaintiff did not get possession of it
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through the agency or connivance of

the wife."

Letter written by a prisoner to his

wife which, under prison rules, is

read by sheriff, is non-privileged as

to sheriff, who may testify concern-
ing its contents. DeLeon v. Terri-

tory (Ariz.). 80 Pac. 348.
96. Illegally Taken. — Letters

Competent. — State v. Buffington, 20
Kan. 599, 27 Am. Rep. 193.

In State v. Mathers. 64 Vt. loi, 23
Atl. 590, 22 Am. St. Rep. 921, 15 L.

R. A. 268, defendant was indicted

for rape. He wrote a criminating
letter to his wife which he gave to

one of his daughters for delivery.

Before delivery it was taken from
that daughter's pocket by another
daughter and on the trial produced
in evidence by the prosecution. Its

admission was objected to by defend-
ant on the ground that it was a con-
fidential communication. It was held
that, as the letter did not come from
the possession of the wife, it was not
privileged, and that the court could
not take notice of the manner in

which it was obtained.
97. Letter Not Delivered Ham-

mons V. State, 7i Ark. 495, 84 S.

W. 718, 68 L. R. A. 234. In this

case a man was indicted for rape of

his stepdaughter. While in jail he
wrote to his wife a letter admitting
his guilt, and urging her and the

child (to whom the letter was also

addressed), to save him by changing
their testimony. The letter was
given to a messenger, who gave it to

the wife's father, who said she should
never see it, but gave it to an uncle
of the child's, who introduced it in

evidence against the writer. Held,
the letter was admissible. In making
its decision the court seems to pro-

ceed upon the theory announced in

State V. Ulrich, no Mo. 350, 19 S.

W. 656, that such letters are admis-
sible when not accompanied by proof
that they had been procured by con-
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(B.) Contra.—Privilege Not Dependent Upon Custody.— But it has

l)een held that such letters are not competent, although in the pos-

session of third parties.^^

Letter Voluntarily Surrendered by Wife, Not Competent. — Letter

from husband to wife is not made competent by the fact that the

wife voluntarily surrenders it to a third person.'-"*

nivance of the person to whom they

were addressed.
98. Letters in Custody of Third

Person Privileged. — Letter written

by husband to his wife and by her

delivered to a third person cannot

be introduced in evidence against the

husband. Scott v. Com., 94 Ky. 511,

23 S. W. 219, 42 Am. St. Rep. 371

;

Wilkerson v. State, 91 Ga. 729, 17

S. E. 990, 44 Am. St. Rep. 63.

In Mercer v. State, 40 Fla. 216, 24
So. 154, 74 Am. St. Rep. 135, it is

held that letter of husband or wife

in possession of third party cannot

be introduced against the writer, un-

less its possession is accounted for.

The court says :
" The letter from

the husband to the wife here ex-

cluded, however, was not sought to

be introduced directly through the

wife as a witness to whom it had
been written, but, in some manner,
not disclosed by the record, had
found its way to the possession of

the attorneys for the defendants, and
its offer in evidence was from their

immediate custody. There is a con-

siderable array of authorities to the

effect that when confidential com-
munication between husband and
wife, or between attorney and client

get out of the possession and con-

trol of the parties to the confidence

and that of their agents and at-

torneys, and find their way into the

possession and control of third per-

sons, regardless of the manner in

which the possession thereof may be
obtained by such third persons, that

then such communications lose the

protected privilege of the law and
become competent and admissible

evidence. To this effect, see i

Greenleaf on Evidence, § 254a and
the cases there cited; also the cases

cited in the notes to Com. v- Sapp,
29 Am. St. Rep. 415 et seq. We can-
not agree to the correctness of this

rule thus broadly laid down by these
and other authorities, but think the

policy of the law, that forms the

foundation of the general rule, is far

more strongly upheld and subserved

by those authorities that recognize

and declare certain classes of com-
munications to be privileged from the

inherent character of the communi-
cation itself, and that in such cases

the privilege attaches to the com-
munication itself and protects it from
exposure in evidence wheresoever or

in whosesoever hands it may be.

Judge Shiras, now of the Supreme
court of the United States, in the

case of Liggett v. Glenn, 2 C. C. A.

286, 51 Fed. 381, with great force and
clearness explains what we conceive

to be the correct rule. . . The
same reasoning applies with equal, if

not greater, force to the communica-
tions between husband and wife, up-

on the inviolacy of which depends

that perfect confidence between the

twain so necessary to maintain the

sacred institution of marriage up to

that standard demanded by every

well ordered and civilized society.

And the same reasoning and rule was
applied in the exclusion of a letter

from husband to wife in the case of

Wilkerson 2'. State, 91 Ga. 729, 17 S.

E. 990; Bowman v. Patrick, 32 Fed.

368; Scott z\ Com., 94 Ky. 511, 23 S.

W. 219; Reg. V. Pamenter, 12 Cox's
Crim. Cas. 177; Dreier v. Continental

Life Ins. Co., 24 Fed. 670; Mahner v.

Linck, 70 Mo. App. 380; Mitchell v.

Mitchell, 80 Tex. loi, 15 S. W. 705-

We think the letter offered in evi-

dence here from the witness Brock
to his wife was inherently a confi-

dential communication, and that it

was privileged from exposure in evi-

dence, in and of itself, regardless of

the custody from which it was pro-

duced at the trial, and that its ad-

mission in evidence was properly re-

fused."
99. Letter Voluntarily Sur-

rendered— Wilkerson v. State, 91

Ga. 729, 17 S. E. 990. 44 Am. St.
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(C.) In Custody of Agent or Attorney of Spouse, Privileged.— But if

such letters are in possession of the personal representative of the

receiver, they are privileged.^

Contra.— But the contrarv has been held.^

Rep. 63. In this case the court says

:

" On the trial, the accused offered in

evidence, and also offered to read as

a part of his statement, a letter which
had been written by Stephens to his

wife, and which she had voluntarily

deHvered to Wilkerson some time
before the homicide. This letter

contained intimations that the writer

knew of the relations existing be-

tween his wife and Wilkerson, and
also a threat against the latter. The
court rightly rejected the letter, and
refused to allow it to be read to the

jury. Section 3797 of the Code de-

clares that communications between
husband and wife are, from public

policy, excluded as evidence. Mrs.
Stephens would not, for this reason,

have been permitted, as a witness
upon the stand, to testify to com-
munications from her husband to

herself, or to read to the jury a let-

ter which he had written to her. We
are therefore decidedly of the opinion

that the same result cannot be indi-

rectly accomplished by her volun-
tarily delivering a letter of this kind

to another person. We are aware
that there are respectable authorities

holding that a privileged oral com-
munication may be given in evi-

dence by one who overheard it,

though an eavesdropper; or that a
privileged written communication,
purloined from the proper custodian
of it, may be received in evidence.

In such instances, however, the par-

ties to the privileged communication
do not themselves successfully make
and keep it private ; but, where this

result is accomplished, the law will

not permit either of the parties, di-

rectly or indirectly, to violate the

confidence of the other. In respect

to documents, there is a difference be-

tween those which are confidential in

their own nature, such as letters be-

tween husband and wife, and those
which become confidential by custody,
such as papers deposited by a client

with his attorney. The law, for rea-

sons of its own, desires that all com-
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munications between husband and
wife shall be absolutely free and un-
trammeled, and that each may say or
write whatsoever he or she pleases to

the other, with the absolute assur-

ance that the one receiving the com-
munication will neither be compelled
nor permitted to disclose it. We
therefore think it the wiser and bet-

ter course to adhere strictly to the
declared policy of our law, and to-

hold that this letter was properly re-

jected, however important it may be
in the determination of this case."

1. Representative. — Admin-
istrator. — Letters written to a wife
and in the possession of her admin-
istrator in his fiduciary capacity can
not be introduced in evidence against

the husband. Bowman v. Patrick,

32 Fed. 368; Mahner v. Linck, 70
Mo. App. 380, 388.

2. Contra. — Lloyd v. Pennie, 50
Fed. 4. In this case it was held that

letters written by a man to his wife,

and in the hands of her administra-
tor, are admissible against her hus-
band. In this case the question
arose upon an order to show cause
why the wife's administrator should
not be punished for contempt for re-

fusing to produce before an examiner
letters written to his intestate by her
husband. The court held that the

letters should be produced in pur-
suance of rules of practice in federal

courts which require that rejected

testimony be incorporated in the
record on appeal. But the court held
that letters from husband to wife, in

the custody of a third person, are ad-
missible. The case arose in Cali-

fornia, and the court held that the

protection of Cal. Code of Civ. Proc,
§ 1881, Sub. § I, does not extend to

such letters, that that statute does
not protect the communications, but
simply renders either spouse incom-
petent to give them in evidence. The
court states that Bowman v. Patrick,.

32 Fed. 368 (see preceding note)
could not be considered an authori-

ty upon the question under considera-
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Attorney.— Letters written by husband to wife and by her in-

trusted to her attorney in the course of professional employment
cannot be produced in evidence by the attorney,^

(6.) Letters Competent for Certain Purposes (A.) Measure of Dam-
age IN Criminal Conversation.— But it has been held that in an
action of criminal conversation letters written by wife to husband,

showing her affection for him, are competent on the measure of

damages.^

(B.) To Show Relation.— It has also been held that letters con-

taining no private or confidential matter which are offered to show
that husband signed his name as such, are cornpetent as tending

to show existence of relation.^

•(C.) To Show Cruelty.— It has also been held that letter from
husband to wife, containing expressions of cruelty, is competent

against husband in divorce suit.®

c. Acts of Spouse Privileged. — Knowledge of the acts of one
spouse, acquired by the other by reason of their relation, is priv-

ileged.'^

Act in Connection With Statement.— But if an act of a spouse open

to ordinary observation is so connected with a statement made by

him or her that the conversation might explain or attach a signifi-

cance to the act, the other spouse cannot testify concerning the act.*

tion. The court seems to attach

some importance to the circumstance
that in Bowman v. Patrick the let-

ters in question had been deHvered
by the wife's administrator to the

husband's adversary in a spirit of

hostihty.

3. S'elden v. State, 74 Wis. 271,

42 N. W. 218, 17 Am. St. Rep. 144.

See note under II, 8, b. (i.) n. 88.

4. Letter Competent on Measure
of Damages— Horner v. Yance, 93
Wis. 352, 67 N. W. 720. Competent
to show feelings of wife toward hus-
band. Willis V. Bernard, 8 Bingham
(Eng.) 376, I M. & Scott 584, 5 Car.

& P. 342, I L. J. C. P. 118.

5. Caldwell v. State (Ala.), 41
So. 473.

6. E. W. M. V. J. C. M., 2 Tenn.
Ch. App. 463.

7. Acts of Spouse Owen v.

State, 78 Ala. 425, 56 Am. Rep. 40;
State V. Jolly, 20 N. C, (3 Dev. & B.

L.) no, T,^ Am. Dec. 656; Com. v.

Sapp, 90 Ky. 580, 14 S. W. 834, 29
Am. St. Rep. 405; Beyerline v. State,

147 Ind. 125, 45 N. E. 772-
In Perry v- Randall, 83 Ind. 143,

defendant was sued for money which

plaintifif claimed defendant converted

to his own use. Defendant's wife

was permitted to testify as to defend-

ant's actions in regard to the money.
The supreme court held that the ad-

mission of her testimony con.stituted

reversible error. The court uses this

language :
" We are of the opinion,

however, that the appellant's acts in

relation to the appellee's lost money,
done in the presence of the witness

Henrietta, during the marriage and
in response to her questions or sug-

gestions, were ' contidential com-
munications ' to her by her husband,

the appellant, within the meaning of

the statute. It was not necessary
that the appellant's communication to

his wife, the witness, in relation to

the money, should be expressed in

words. Their interview was private
and confidential ; and the actions of
the appellant, in the presence of his

wife, in relation to appellee's lost

money, were such a communication
by him to her, that she was not a

competent witness, under the stat-

ute, to testify in regard to his actions,

without his consent."

8. See Holman v. Bachus, 72, Mo.
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And the fact that a private conversation between spouses accom-
panies and explains an act of one of them, is not sufficient to en-

title the conversation to be given in evidence.^

B. What Matters Non-Privii^eged. — a. Ordinary Observa-
tion. — But acts, the knowledge of which a spouse might have ac-

quired by the exercise of ordinary observation, and to the acquire-

ment of which the opportunities afforded by the marital relation

were not necessary, are not privileged/*^ Nor are acts privileged

49; Hofifman v. Parry, 23 Mo.
App. 20, 30; Wright V. Wright, 114
Iowa 748, 87 N. W. 709, ss L. R. A.
261. This latter case involved an ac-
tion by a wife against her husband's
father to enforce agreement made to

support her in case of abandonment
by her husband. After holding that
she might testify as to husband's
treatment to show abandonment and
necessity for relying upon defend-
ant's agreement, the court says, quot-
ing language of trial court in ruling
upon objections, "The court holds
that the remarks or statements as
between the parties* husband and
wife, which they had, in connection
with the conduct of the party and as

explanatory of it simply, are not
such communications as are excluded
under sec. 4607 of the statutes, and
holds them strictly to those that are
simply explanatory of facts and
transactions that bear upon the treat-

ment of the husband to the wife."
9. Fuller v. Fuller, 177 Mass. 184,

58 N. E. 588, 83 Am. St. Rep. 273.
10. Ordinary Observation.
Alabama. — Owen v. State, 78 Ala.

425, 56 Am. Rep. 40.

Arkansas. — Inman v. State, 65
Ark. S08, 47 S. W. 558.

Indiana. — Stanley v. Stanley, 112
Ind. 143, 13 N. E. 261.

Iowa. — Romans v. Hay's Admr.,
12 Iowa 270.

Kentucky. — Short v. Tinsley, i

Met. 397, 71 Am. Dec. 482.
Utah. — In re Van Alstine's Es-

tate, 26 Utah 193, 72 Pac. 942.
Vermont. — Williams v. Baldwin,

7 Vt. 503; French v. Ware, 65 Vt.

338, 26 Atl. 1096.

Physical Condition Wife who in

case of injury to her husband acts

as his nurse and attendant, may tes-

tify concerning knowledge thus ac-
quired of his physical condition (Ma-
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con R. & L. Co. V. Mason, 123 Ga.

773, 780, 51 S. E. 569) ; also concern-
ing his statements of pain and suffer-

ing (Stack V. Portsmouth, 52 N.
H. 221).

Husband Competent as to Wife's
Health. — Supreme Lodge J\I. W. of
W. z'. Jones, 113 111. App. 241.

Act of One Spouse in Delivering
a Deed to the other is not privi-

leged. Poulson V. Stanley, 122 Cal.

655. 55 Pac. 605, 68 Am. St. Rep. 73.

Facts as to Bond, Its Contents.

In Carpenter v. Dame, 10 Ind. 125, it

was held that in an action against the

widow and heirs of a deceased per-

son to compel specific performance
of a bond executed by decedent, the

widow was a competent witness to

prove the execution, delivery and
subsequent destruction of the bond,
and then its contents.

In Com. V. Sapp, 90 Ky. 580, 14 S.

W. 834. 29 Am. St. Rep. 405, de-

fendant was indicted for attempting
to poison his wife. The state offered

to prove by the wife that she had
seen the accused sprinkle a substance
upon a piece of watermelon intended
for her, and that the portion of it

produced at the examination, and
then shown to contain arsenic, was
a part of the piece prepared for her,

and was, when produced, in the same
condition as when she received it

from him. The trial court excluded
her testimony. The court of appeals
in its opinion, certified to the trial

court as the law of the case, held,

that her testimony was admissible.

After using the language quoted in

note 77, under II, 8, A, a, the court

continues :
" The reason of this rule

does not apply, however, to facts

known to a surviving or divorced
husband or wife, independent of the

existence of the former marriage, al-

though the knowledge was derived
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which do not in any way involve the elements of confidence.^^

b. Non-Confidential Source. — One spouse may testify concern-

ing information relating to the other obtained in some other way
than from the spouse. ^-

c. OiMU Acts. — Either spouse may testify concerning his or

her own acts.^^

d. Reasons for Conduct, or concerning reasons for taking a cer-

tain action.^*

during its existence, and relates to

the transactions of the one or the

other; therefore, the rule should not

be applied in such a case. What the

State proposed to prove by the di-

vorced wife in this case was not any
communication or knowledge which
can fairly be considered as having
come to her by reason of her being

then the wife of the accused. If she

had not then been his wife, ordinary
observation would have enabled her
to know all that it was proposed to

prove by her." See Stober v. McCar-
ter, 4 Ohio St. 513.

Killing of Husband in Wife's
Presence Wife may testify of

killing of her husband which takes

place in her presence. Hale v.

Kearly, 8 Baxt. (Tenn.) 49.

In Shanklin v McCracken, 140 Mo.
348, 41 S. W. 898, a wife was permitted

to testify that a third person, in her

presence handed a package of papers

to her husband, who opened it, that

the package contained deeds of some
sort, and that husband handed back
the package. The court says : "The
evidence offered was simply an act of

the husband unconnected with any
'admission or conversation' with him,

a knowledge of which the witness

derived not from her husband, but
from the exercise of her own sense

of sight, and we think the court

committed error in rejecting it."

The court is careful to discriminate

between acts and statements, and
cites Holman v. Bachus, 7s Mo. 49,

to the effect that if an act of one
spouse is so connected with a state-

ment made by him that the con-
versation might explain or attach a
significance to the act, the other
spouse cannot testify to the act. See
also Cannon v. Moore, 17 Mo. App.
92, 100; Hoffman v. Parry, 23 Mo.
App. 20, 30.

Own Knowledge— In Smith v.

Potter, 27 Vt. 304. 65 Am. Dec. 198,

it is held that a wife may, after death

of her husband, give in evidence facts

known of her own knowledge ; and
may testify in regard to any trans-

action affecting her husband's inter-

est, unless her testifying result in.'

the disclosure of matters of confi-

dence between husband and wife.

11. The act of a husband in giv-

ing his wife certain letters to mail,

it not appearing that she was aware
of their contents, is not confidential

communication. People v. Truck,

170 N. Y. 203, 212, 63 N. E. 281.

Receipt of Letter. — Wife may
testify that her husband received a

certain letter. Williams v. Baldwin,

7 Vt. 503.
12. Patton V. Wilson, 2 Lea

(Tenn.) loi, 113; Bigelow v. Sickles,

75 Wis. 427, 44 N. W. 761 ; Brown
V. Johnson, loi Wis. 661, 77 N. W.
goo; White v. Perry, 14 W. Va.
66, 78; Cannon v. Moore, 17 Mo.
App. 92, 100.

13. Chamberlain v. People, 23 N.
Y. 85. 80 Am. Dec. 255.

Dickerman v. Graves, 6 Cush.

(Mass.) 308, 53 Am. Dec. 41, was
an action for criiii con. It was held

that the wife might, when called as

a witness by her husband, testify to

the act charged. The court an-

nounced the rule to be that neither

husband nor wife was competent to

testify against the other as to what
occurred during the marriage rela-

tion, and held that in the case at bar,

the wife did not testify against her
husband.

14. Yowell V. Vaughn, 85 Mo.
App. 206. This was an action by
husband for damages caused b/
alienation of his wife's affections. It

was held that the wife might prove

that her reasons for leaving him

Vol. X
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e. Business Communications. — (1.) Between Spouses.— Commimi-
tions from one spouse to the other concerning business transactions

between them are not privileged.^^

Gift.— But husband and wife are incompetent as to private con-

versation concerning gift from him to her of money and chattels.^®

Contra.— But the contrary has been held.^^

(2.) Spouse as Agent.— Communications between spouses concern-

ing matter wherein one acts as agent for the other, are not priv-

ileged.^^

were his misconduct and ill-treat-

ment, as questions as to her reasons

did not call for disclosure of con-
fidential communications.

15. Hannaford v. Dowdle, 75
Ark. 127, 86 S. W. 8i8; Sedgwick,
Admr. v. Tucker, go Ind. 271, 281

;

Beitman v. Hopkins, log Ind. 177, 9
N. E. 720; Assignment of Rea, 82
Iowa 231; Dowling v. Dowling, 116

Mich. 346, 74 N. W. 523. In re

Buckman's Will, 64 Vt. 313, 24 Atl.

252, 32 Am. St. Rep. 930.

Wife may testify that husband de-

livered a certain deed to her.

Hutchinson z^'. Hutchinson, 16 Colo.

349, 26 Pac. 814.

On trial of wife's claim against

estate of insolvent husband, her
husband may be examined as to the
details of a transaction between
them, the question being whether or
not he had borrowed a certain sum
from her. Rea v. Jafifray, 82 Iowa
231. 48 N. W. 78.

But a wife cannot be compelled to

testify concerning all special circum-
stances attending the receipt of any
and all property received from her
husband during marriage. McCart-
ney V. Fletcher, 10 App. Cas. (D. C.)

572, 595-

In prosecution of a claim pre-

sented by a wife against her hus-
band's estate, his promises and rep-

resentations made to induce her to

advance to him the money repre-
sented by her claim are not privi-

leged. Spitz's Appeal, 56 Conn. 184,

14 Atl. 776, 7 Am. St. Rep. 303.

Transfer of Chose in Action by a

man to his wife, is not privileged.

Kanks' Admr, v. Van Carder, 59
Iowa 179, 13 N. W. 103.

But in Brown v. Wood, 121 Mass.
137, it is held that a married woman
cannot testify concerning business
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transactions had between herself and
husband in the absence of other

persons.
Letter as to Business, Privileged.

It has been held that letter from
husband to wife, stating that joint

business is unprofitable, is privileged.

Mitchell V. Mitchell, 80 Tex. loi, 15

S. W. 705.
Privileged "Under Kansas Statute.

Under Kansas statute a woman can-

not testify concerning communica-
tions between her husband and her-

self in regard to business in which
they are jointly interested. Marshall

V. Marshall, 71 Kan. 313, 80 Pac.

629; VanZandt v. Shuyler, 2 Kan.
App. 118, 43 Pac. 295. But wife may
testify concerning her husband's

statements made in creating her his

agent. McAdow v. Hassard, 58 Kan.
171, 48 Pac. 846.

W^ife cannot testify concerning

husband's declaration made at time

of conveying certain real property to

her of his purpose in so doing. Em-
mons V. Barton, 109 Cal. 662, 42
Pac. 303.

16. Young V. Hurst (Tenn. Ch.

App.), 48 S. W. 355, citing Insurance
Co. V Shoemaker, 95 Tenn. 72, 31 S.

W. 270. See note 28, under II, 8,

B, h.

17. German-American Ins. Co. z>.

Paul, 2 Ind. Ter. 625. 53 S. W. 442.

18. Husband Agent for Wife.

Brown v. Thomas, 14 111. App. 428;
Schmied v. Frank, 86 Ind. 250;

Pierce v. Bradford, 64 Vt. 219. 23
Atl. 637.

Wife may testify that she in-

structed her husband to deliver a

certain deed to her attorneys, in-

stead of to the person to whom it was
delivered. Edwards v. Dismukes. S3
Tex. 605.

But in Com. v. Hayes, 145 Mass.
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(3.) Communications Concerning Separate Property.— Nor are com-
munications from one to the other concerning the separate prop-

erty of either.^^

(4.) Communications Concerning Joint Trusteeship. — Nor communi-
cations concerning subject of a joint trusteeship.^"

289, 14 N. E. 151, it is held that

upon trial of a woman for illegally

selling liquor, she could not testify

as to private directions given by her
to her husband, as her agent, the court
holding that the statute applicable

i n c lu d e d all communications
whether confidential or not.

Wife as Agent for Husband.
Bell v. Day, 9 Kan. App. iii;

Darrier v. Darrier, 58 Mo. 222; De-
^enhart v. Schmidt, 7 jNIo. App. 117;
Clements v. ]\Iarston, 52 N. H. 31

;

Schwantes v. State (Wis.), 106 N.
W. 237, 246.

When statute permits wife to

testify concerning transactions in

which she acted as her husband's
agent, she cannot on behalf of her
husband, prove payment of money
made by her in his presence, or by
his direction, as such transaction

must be regarded as done by him and
not by her. Pingree v. Johnson. 69
Vt. 225, 39 Atl. 202; Bates v. Sabin,

64 Vt. 511, 24 Atl. 1013.

Statements Concerning Subject of

Agency— Wife who acts as her
husband's agent may testify as to

his statements concerning subject of

agency. Clements v. Marston, 52 N.
H. 31.

Wife may prove statements of her
husband made in appointing her his

agent. Crook v. Henry, 25 Wis.
569; McAdow V. Hassard, 58 Kan.
171. 48 Pac. 846.

Husband is competent to prove
the fact that he is his wife's agent.

American Express Co. v. Lankford,
I Ind. Ter. 233, 39 S. W. 817.

19. Stickney v. Stickney. 131 U.
S. 227.

So if husband and wife are joined
as parties in an action relating to

property in which the wife claims an
interest, she may testify in her own
behalf. Biggins v. Brockman, 6^
111. 316.

In an action by a widow to compel
trustees of her husband's estate to
indemnify her for her separate

funds used in paying her husband's
debts, it was held that she might
testif}' concerning directions given by
her to her husband respecting invest-

ment of her separate estate. Shea v.

Mc.Alahon, 16 App. Cas. (D. C.)

65, 83.

In Hunt V. Eaton, 55 Mich. 362,

21 N. W. 429, the statute relied

upon provided that during the mar-
riage or afterwards neither spouse
should, without the consent of both,

be examined as to any communica-
tion made by one to the other during
the marriage (How. Stat. §7546).
The court held that this provision
should be construed in connection
with § 6297, which provided : "Ac-
tions may be brought by and against
a married woman in relation to her
sole propert}', in the same manner as
if she were unmarried." Construing
these provisions together, the court
held that communications between
the spouses relating to the wife's

separate property were not priv-

ileged.

20. Wood V. Chetwood, 27 N. J.

Eq. 311. In this case it is held that
when husband and wife are joint

trustees of an estate or fund, and an
action is brought by a beneficiary of
the trust to compel an accounting,
the wife is com.petent to testif}' con-
cerning conversations between her-
self and husband respecting the trust

propert}'.

Bound to Produce Documents.
In Wood V. Chetwood, 27 N. J. Eq.
311, it was held that the wife could
be compelled to produce documents
found among her husband's papers.

The court says :
" It appears part of

the documents ofifered in evidence
v/ere found by the wife among the

papers of her husband. They are not
before me. . . . It is insisted their

production by the wife is a breach of

duty and a betrayal of confidence,

which the court cannot permit with-
out endangering the institution of
marriage. If they relate to the trust

Vol. X
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(5.) Knowledge of Business of Spouse.— One spouse may testify

concerning the business affairs of the other, provided knowledge of

the matter given in evidence was not acquired through the medium
of a confidential communication.-^

Not Competent as to Statements.— It has been held that a wife is

not competent to testify concerning her husband's statements in

regard to his business affairs ;-- or as to knowledge of business mat-

ters confided to her alone.-^

Bankruptcy Act. — Thus it has been held that in a proceeding un-

der the Bankruptcy Act of 1898, a wife cannot be questioned by

creditors of her husband concerning his statements to her regard-

ing his business affairs.-*

f. Statement of Third Person Repeated. — Repetition by one

spouse to the other of statement of third person is not privileged.^^

g. Criminal Acts. — The wife may testify to the act of her hus-

property, the husband is bound to

produce them. Besides, the court

will not stop to consider how papers

material to the issue were obtained

b}- the party offering them, whether
lawfully or unlawfully; if they tend

to elucidate the point m dispute, the

court is bound to receive the light

they give. . . . However, I con-

fess I am unable to see how the

wife commits a breach of duty or a

betrayal of confidence, in doing that

which the husband would be com-
pelled to do if he were within the

reach of the process of the court."

21. Spivey v. Platon, Admr. 29

Ark. 603; Cannon v. Moore, 17 Mo.
App. 92, 100; Pike V Hays, 14 N. H.

19, 40 Am. Dec. 171 ; Ryan v. Fol-

lansbee, Extrx. 47 N. H. 100; Jack-

son V. Barron, Z7 N. H. 494, 501

;

Robb's Appeal, 98 Pa. St. 501 ; Cor-

nell V. Vanartsdalen, 4 Pa. St. 364,

374-

Wife may testify concernuig hus-

band's admission of promise to pay

monev to a third person. Beveridge

V. Minter, i Car. & P. (Eng.) 364-

In Parkhurst v. Berdell, no N. Y.

386, 18 N. E. 123, 6 Am. St. Rep.

384. the court, after using the lan-

guage quoted in note -59, under II, 7,

B, continues :
" The conversations

with her husband, testified to by
Mrs. Berdell, cannot be excluded by
the application of any of these tests.

They were ordinary conversations

relating to matters of business which
there is no reason to suppose he

Vol. X

would have been unwilling to hold
in the presence of any person.

There was, therefore, no violation of

the section of the Code cited."

In Peiffer v. Lytle. 58 Pa. St. 386,

it is held that a husband might tes-

tify concerning transactions between
himself and wife as to certain ad-
vancements made to her by her par-

ents. Cornell v. Vanartsdalen, 4 Pa.

St. 364, 374. is cited. Compare
Patton V. Wilson, 2 Lea (Tenn.)
loi, 112.

Wife is incompetent as to her hus-
band's business affairs, if, in the
matter to which her testimony is

directed, she simply acted as copyist

or amanuensis. Eastabrooks v.

Prentiss. 34 Vt. 457.

22. Incompetent as to Statements.

Babcock v. Booth, 2 Hill (N. Y.)

181, 38 Am. Dec. 578.

23. Confidential Business Matter.

Stanford v. Murphy, Admr., 63 Ga.

410; Brown v. Wood, 121 Mass. 137.

In this case it is held that a wife can-

not testify as to the circumstances

attending her husband's possession

of a certain note, or as to its deposit

wnth her by him, it appearing that

she kept all his papers in a certain

place accessible to him and herself

alone.

24. Under Bankruptcy Act— Ir.

re Jefferson, 96 Fed. 826.

25. Repeating Statement— Gid

dings V. Iowa Sav. Bank, 104 Iowa

676, 74 N. W. 21.
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band in compelling her to forge a name to a promissory note.-"

h. Fraudulent Acts. — Wife may be compelled to testify con-

cerning gifts made to her by her husband in fraud of his cred-

itors.-'^

But it has been held that in an action to set aside as fraudulent

a deed from husband to wife, the testimony of either as to private

conversations concerning method of purchase and holding of title

is incompetent.^*

i. Coininimications in Presence of Third Persons. — (l.) Spouse

Competent. — Either spouse may testify concerning communications

between the spouses made in the presence of third person. -*'

(A.) That Third Person Dead, Immaterial.— Statement made by

one spouse to another in presence of third person is non-privileged,

although such person die prior to time of trial in which the tes-

timony is offered.'^"

(B.) Private Conversation in Connection with Overt Acts. — Where
the testimony of a wife shows overt acts on her part, the effect of

which would be to confer certain authority upon her husband, it

is not error to refuse to strike out her testimony on the subject of

his authority, on the ground that such authority was conferred dur-

ing a private conversation.^^

26. Beyerline v. State, 147 Ind.

147 Ind. 3, 46 N. E. 31-

In Poison V. State, 137 Ind. 519, 35
N. E. 907, the following language is

used :
" The court did not err, in

our opinion, in permitting the wife
of the appellant to testify that he
had communicated to her a loath-

some venereal disease, on the ground
that such testimony was a breach of
the confidential relations existing be-
tween husband and wife. Such con-
duct on his part was a gross breach
of his duty as a husband, and he
could not, therefore, shield himself
from exposure in a court of justice,

where such fact became material
evidence in a cause, on the ground
that it was a confidential communi-
cation."

California Statute California
statute, _C. C. P., sec. 1881, Sub § i,

applies in criminal cases. People v.

Mullings, 83 Cal. 138. 23 Pac. 229, 17
Am. St. Rep. 223.

27. Wiley v. McBride, 74 Ark. 34,

85 S. W. 84.
" It is not believed that it is the

spirit of the law to regard a com-
munication of the husband to the
wife of the existence of a right of

13

third parties which he is attempting
to convey to her, and which, if ac-

complished, would operate as a
fraud upon such parties, as priv-

ileged, on the ground that such com-
munication is confidential." Eddy i:

Bosley, 34 Tex. Civ. App. 116, 78 S.

W. 565 ; citing Henry v. Sneed, 99
Mo. 407. 12 S. W. 663, 17 Am. St.

Rep. 580. See note 72, under II, 12.

28. Contra, Phoenix F. & M. Ins.

Co. v. Shoemaker, 95 Tenn. 72, 31

S. W. 270.

29. Conversations in Presence of

Third Persons Non-Privileged,

Reynolds v. State, 147 Ind. 3, 46 N.

E. 31 ; Long V. Martin, 152 Mo. 668,

54 S. W. 473 ; Sessions v. Trevitt, 39
Ohio St. 259, 267; Eyon v. Prouty,

154 Mass. 488, 28 N. E. 908; Reed v.

Reed (Mo. App.), 70 S. W. 505. In
re Buckman's Will, 64 Vt. 313, 24
Atl. 252. 33 Am. St. Rep. 930; Cole
7'. State (Tex. Crim.), 88 S. W. 341.

30. Sessions v. Trevitt, 39 Ohio
St. 259, 267.

31. Private Conversation—Overt
Acts.— Nichols v. Rosenfeld, 181

IMass. 525, 63 N. E. 1063. In this

case it was sought to be shown by a

woman's testimony that she had au-

Vol. X
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(C.) Statements of Other Spouse to Third Persons.— The rule of

privilege does not prevent one spouse from testifying concerning

statements made by the other to third persons in presence of

witness."-

But it has been held that wife cannot testify concerning conver-

sations between her husband and third persons."^

(2.) Third Person May Testify.— Statements of one spouse to the

thorized her husband to make a cer-

tain alteration in an instrument after

signature. Her testimony was ob-

jected to on the ground that the au-

thorit}" was conferred in the course
of a private conversation. The court

says :
" A motion then was made

that the evidence as to her husband's
acting for her be ruled out. and other
exceptions were taken upon the same
principle, which was of course that

it sufficiently appeared that the hus-
band's authority was given only in

private conversation. Brown v.

Wood, 121 Mass. 137; Com. v.

Hays, 145 Mass. 289, 293 ; Com. v.

Cleary, 152 Mass. 491. But such is

not the fact. Such a conversation is

. not necessarily private. There is no
presumption one way or the other.

The judge may have disbelieved Mrs.
Jeffrey's statement. But if he be-

lieved it fully, her account implied a
course of overt acts which was not

private, and further an assumption
by her husband assented to by her
without words that he was to man-
age the whole affair. See Anderson v.

Ames, 151 Mass. 11; Jefferds

7'. Alvard, 151 Mass. 94; Dyer
V. Swift, 154 Mass. 159, 162;

Beston v. Amadon, 172 Mass. 84."

32. Alabama. — Troy Fertilizer

Co. V. Logan, 90 Ala. 325, 8 So. 46.

Indiana. — Mercer v. Patterson. 41

Ind. 440; Griffin v. Smith, Admr., 45
Ind. 366; Denbo v. Wright, Admr.,

53 Ind. 226; Floyd. Admr. v. Miller,

61 Ind. 224, 235 ; McConnell v. Han-
nah, 96 Ind. 102; Mainard v. Reider,

2 Ind. App. 115, 28 N. E. 196.

Iowa. — Pratt v. Delavan, 17 Iowa
307; Auchampaugh t>. Schmidt, 77
Iowa 13, 41 N. W. 472.

Kansas.— Higbee v. McMillan, 18

Kan. 133.

Mississippi. — Stuhlmuller z'. Ew-
ing. 39 Miss. 447. 461.

A^ew Hampshire. — Clements f.
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Marston. 52 N. H. 31, 38.

Wife competent as to transactions

between husband and third person
in her presence. Walker, Exr., v.

Sanborn, 46 Me. 470; Herrick v.

Odell, 29 Mich. 47; Graves v.

Graves, 70 Ark. 541, 69 S. W. 544.
33. Contra. — Moore v. Wingate,

53 Mo. 398; Holman z'. Backus, 73
Mo. 49; IMcFadin v. Catron, 120 Mo.
252. 274. 25 S. W. 506; Willis V.

Gammill, 67 Mo. 730. In Moore z:

Wingate, the court based its ruling

upon a statute which, after removing
the disqualification of married
women as witnesses, stated " pro-
vided that nothing in this section

shall be so construed as to author-
ize or permit any married womeii
while the relation exists, or subse-

quently, to testify to any admissions
or conversations of her husband,
whether made to herself or third

persons." The court says :
" This

provision of the statute was intended
to apply to all cases, whether the hus-
band was a party to the action or
not.''

In Reeves v. Herr, 59 111. 81, the

court says :
" What was sought to

be proved by the witness here, was a

conversation between the defendant
and the husband, before and in the

presence of the witness, his wife,

which is claimed to have amounted
to an admission, by the defendant,

of the account sued upon, and a

promise on his part, within the

period fixed by the statute of limi-

tations, to pay it.

" We do not find from the authori-

ties, that this rule of exclusion is

confined to subjects which are confi-

dential in their nature, and we think

it should apply whenever the wife is

called upon to disclose any matter,

which came to her knowledge in

consequence of the marriage rela-

tion."
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other in presence of third persons may be proved b}^ such persons,^^

Admission,— Statements of wife made in presence of third per-

sons and husband, and not objected to by him, may be proved

against him by such third person as admissions."^

If a husband is ofifered as a witness to prove confidential commu-
nications between himself and wife, and objection to his testimony

34. England. — Rex z'. Simons, 6
Car. & P. 540.

United States. — Hopkins r. Grini-

shaw, 165 U. S. 342.

Georgia. — Knight v. State, 114

Ga. 48, 39 S. E. 928, 88 Am. St.

Rep. 17.

Illinois. — Gannon z\ People, 127

111. 507, 21 N. E. 525, II Am. St.

Rep. 147.

Iowa. — State z'. Bertoch (Iowa),

79 N. W. 378; Shuman v. Supreme
Lodge, 1X0 Iowa 480. 81 N. VV. 717.

Kansas. — Jacquith v. David.son,

21 Kan. 341 (p. 251 of reprint) ;

Bank v. Hutchinson, 62 Kan. 9. 19,

61 Pac. 443 ; State v. Gra}', 55 Kan.

135, 39 Pac. 1050.

Massachusetts. — Fay v. Guj'non,

131 Mass. 31.

Missouri. — Long v. Martin, 152

^lo. 668, 54 S. W. 473.

Nezv York. — People v. Hayes, 140

N. Y. 484, 35 N. E. 951, 37 Am. St.

Rep. 572, 23 L. R. A. 830.

North Carolina. — Toole z\ Toole.

109 N. C. 615, 14 S. E. 57.

Tennessee.— Allison v. Barrow,
3 Coldw. 414; Queener z'. Morrow,
I Coldw. 123.

In Toole i: Toole, 112 N. C. 152,

16 S. E. 912, 34 Am. St. Rep. 479,

it is said that the rule permitting a

third person to testify concerning
statements made by one spouse to the

other in presence of third persons
applies especially when such state-

ment is offered in connection with
evidence of wife's conduct tending to

show disregard of her husband's
wishes and unlawful intimacy with
another person. This case was an
action for divorce. A witness testi-

fied that plaintiff said to his wife in

presence of witness that he did not
wish to find a certain man in his

house again. It was held that this

testimony was competent, especially

as it was offered in connection with
other testimony of the same witness

which tended to show improper con-

duct of the wife with the person
whose presence was objected to by
the husband.
Exclamation of Wife to husband,

on hearing that he had killed her
son by a former marriage. State v.

Middleham, 62 Iowa 150, 17 N. W.
446.

35. People v. Garner, 72 N. Y.
Supp. 66; aifirmed by court of ap-
peals, see 169 N. Y. 585, 62 N. E.

1099.

In Allison v. Barrow, 3 Coldw.
(Tenn.) 414, 91 Am. Dec. 291, the

court saj's :
" Conversations be-

tween husband and wife, or admis-
sions made by either to the other,

in the presence of a third person, do
not belong to that class of priv-

ileged communications between the

husband and wife, which, upon
grounds of public policy, and to pre-

serve the happiness of the married
state, are so carefully protected by
the well-established rules of evi-

dence. The declarations and acts of

the husband, in the presence of the

wife, may alwai's be shown in evi-

dence against him; yet it might, and
frequently would be, impossible to

show the meaning or application of

the declaration or act, without prov-

ing the statement of the wife, by way
of inducement or explanation of the

declaration or act of the husband;
and, as has been already stated, the

statements of the wife, in the pres-

ence of the husband, are not admis-
sible for any other purpose. If, in

this case, the wife of the defendant

stated, in the presence of her hus-

band and the witness, that the note

in question had been paid, it is com-
petent for the plaintiff to show that

the defendant responded, and, ex-

plicitly, or by his silent acquiescence,

impliedly admitted the truth of the

statement."

In People v. Garner, yi N. Y.

Vol. X
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is sustained, his statements made in testifying to the same matter
upon a former trial of the action cannot be shown by persons pres-

ent at the former trial.^^

(A.) Concealed Witness.— A person, who, while concealed, over-

hears a conversation between husband and wife which they thought
no one overheard, may give the same in evidence.^'^

(B.) Private Statement Repeated Under Duress, Third Person In-
competent.— If a confidential statement made by a woman to her
husband is repeated by her, under his duress, to a third person,

such third person cannot give it in evidence.^®

(3.) Presence of Child of Spouses.— Communication between
spouses in the presence of their child too young to participate in

conversation, is privileged.^^

(4.) Third Person Present or Not Question for Court.— Whether or

not a third person was present at conversation betw-een husband
and wife, is a question for the court.*"

(A.) Either Spouse Competent as to Presence. — Either spouse may
testify whether or not third person was present.''^

(B.) Presence Presumed, ie Testimony Admitted.— If statute makes
either spouse incompetent as to communications made by one to

the other, and acts done by either in presence of the other, and
not in the known presence of a third person, if the record on ap-
peal does not show whether or not third person was present on a
certain occasion, it will be presumed that a third person was pres-
ent at a conversation to which one spouse testified.'*^

9. Duration. — Privilege continues after termination of marriage
relation by death or divorce; and neither spouse can, after termina-
tion of the relation, testify concerning confidential communications
made during its existence.*^

Supp. 66, it is held that wife may both as against the wife and her co-
testify to husband's confession made defendant,
to her mother in her presence. 39. See note 68, under II, 7, B.

36. Kelly v. Andrews, I02 Iowa b, (B.)

119, 71 N. W. 251. In this case the 40. Presence, Question for Court.
court held that wife's failure to ob- Westerman v. Westerman. 25 Ohio
ject to husband's testimony at for- St. 500.
mer trial did not constitute a waiver 41. Spouses Competent as to

of right to object at the second trial. Presence— McCague v. Miller, 36
37. Com. V. Griffin, no Mass. Ohio St. 595.

181 ; State v. Hoyt, 47 Conn. 518, 42. Presence Presumed Wes-
540, 36 Ain. Rep. 89. terman v. Westerman, 25 Ohio St.

Person in Adjoining Hoom. 500. But in Nichols v. Rosenfeld,
State V. Center, 35 Vt. 378. 181 Mass. 525, 63 N. E. 1063. it is

38. In State v. Brittain, 117 N. C. said that where a certain communi-
783, 23 S. E. 433, under threats of cation was not necessarily private

desertion made by her husband the in its nature, there is no presumption
wife confessed that she had com- either way as to whether it was pri-

mitted certain crime. Afterwards, vate or not.

influenced by the same threats, she 43. Duration. — Privilege C n -

repeated this confession to another tinues After Death.
person. Held, that the testimony of England. — Doker v. Hasler, Ryan
this third person was incompetent, & M. 198; O'Connor v. Majoribanks,

Vol. X
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S Scott (N. R.) 394, 4 Man. & G. 435.

442; 12 L. J., C. P. 161, 7 Jur. 834.

United States. — Stein v. Bowman,
13 Pet. 209, 223.

District of Columbia.— McCartney
V. Fletcher, 10 App. Cas. 572, 595.

Delaware. — Farmers' Bank v.

Cole, 5 Harr. 418.

Illinois. — Fletcher v. Shepherd,

174 111. 262, 269, 51 N. E. 212; Geer
V. Goudy, 174 111. 514, 522, 51 N. E.

623; Reeves v. Herr, 59 111. 81.

Indiana. — Griffin v. Smith, Admr.
45 Ind. 366 ; Denbo v. Wright, Admr.
53 Ind. 226; Turner v. Cook. 36 Ind.

129; Noble V. Withers, Admr., 36
Ind. 193.

Massachusetts. — Dexter r. Booth, 2

Allen 559.

Michigan. — Derham v. Derham,
125 Mich. 109, 83 N. W. 1005.

Minnesota. — Newstrom 7'. St.

Paul & D. R. Co., 61 Minn. 78,

63 N. W. 253.

Missouri. — Willis v. Gammill, 67
Mo. 730.

Nezv Hampshire. — Young, Admr.
V. Gilman, 46 N. H. 484.

AVw York. — Keator v. Dimmick,
46 Barb. 158; Babcock. Admr. z'.

Booth, 2 Hill 181, 38 Am. Dec. 578.

Pennsylvania. — Hitner's Appeal,

54 Pa. St. no.

Tennessee. — Brewer v. Ferguson :

II Humph. 565; Kimbrough v.

Mitchell, I Head 539; State v. Mc-
Auley, 4 Heisk. 424. 430; Wisener
V. Maupin, 2 Baxt. 342.

T^;i-aj'. — Mitchell v. Mitchell, 80
Tex. loi, 15 S. W. 70s; Brock 7'.

State, 44 Tex. Crim. 335, 71 S. W.
20, 100 Am. St. Rep. 859, 60 L. R.

A. 465.
^

Virginia. — Robin v. King, 2

Leigh 140.

Privilege Continues After Divorce.

Alabama. — Owen v. State, 78
Ala. 425, 56 Am. Rep. 40.

Illinois. — Crose v. Rutledge, 81

111. 266; Griffeth v. Griffeth, 162

111. 368, 373. 44 N. E. 820.

Indiana. — Mercer v. Patterson. 4T

Ind. 440; Perry v. Randall. 83 Ind.

143-

Indian Territory. — German-Amer-
ican Ins. Co. V. Paul, 5 Ind. Ter.

703, 83 S. W. 60.

Kentucky. — Com. z'. Sapp, 90 Ky.

580, 14 S. W. 834. 29 Am. St. Rep.

405; Elswick V. Com., 13 Bush 155.

Massachusetts. — Dickerman v.

Graves, 6 Cush. 308, 53 Am. Dec. 41.

Michigan.— Hitchcock v. Moore,
70 Mich. 112, 116, 37 N. W. 914, 14

Am. St. Rep. 474.

Missouri. — State v. Kodat, 158
Mo. 125, 59 S. W. 73, 81 Am. St.

Rep. 292, 51 L. R. A. 509; Schnabel
z: Schnabel, 12 Mo. App. 587.

Nezv York. — Chamberlain v.

People, 23 N. Y. 85, 80 Am. Dec.

255 ; Barnes v. Carmack, i Barb. 392.

North Carolina. — State v. Jolly,

20 N. C. (3 Dev. & B. L.) no, 32
Am. Dec. 656.

Ohio. — Cook z'. Grange, 18 Ohio
526.

Pennsylvania. — Brock v. Brock,
116 Pa. St. 109, 9 Atl. 486.

Rhode Island. — Robinson v. Rob-
inson, 22 R. I. 121, 46 Atl. 455, 84
Am. St. Rep. 832.

South Dakota. — Clark v. Evans,

6 S. D. 244.

Texas. — Davis v. State, 45 Tex.

Crim. 292, 77 S. W. 451.

In Dexter v. Booth, 2 Allen

(Mass.) 559, it is said that at com-
mon law the character of privileged

communications remains unaffected

b}' death.

In Maynard v. Vinton, 59 Mich.

139, 26 N. W. 401, 60 Am. Rep. 276,

the court says :
" This statute rests

upon public policy, and the seal which
the law has fixed upon communica-
tions between husband and wife dur-

ing marriage remains forever, un-
less removed by the consent of both.

The death of one cannot remove the

seal of secrecy. If it could, the pol-

icy of the law would be defeated.

After the husband or wife has gone
to the grave the survivor cannot be

permitted to blacken the good name
and bring disgrace upon the memory
of the departed by dragging to light

communications made in the confi-

dence of marital relation, and to pro-

tect which the statute was enacted."

In People v. Mullings, 83 Cal.

138, 23 Pac. 229, 17 Am. St. Rep.

223, the court does not discuss this

question at length, but says :
" The

examination of defendant's divorced

wife was properly stopped as soon as

she was asked about communications

Vol. X
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10. Waiver. — A. Privilege May Be Waived. — It has been

held that the privilege may be waived.**

B. Contra. — It has also been held that the privilege, being

founded upon public policy, cannot be v^aived.*^

C. No Waiver Unless Permitted by Statute. — When stat-

ute protects communications betw^een husband and wife, and also

provides, in regard to attorneys, physicians and priests, that con-

fidential communications shall not be given in evidence without the

consent of the person communicating, but makes no such provision

concerning marital communications, the authority to waive priv-

ilege does not exist in either spouse.*^

D. By Whom. — a. Joint Action Essential. — It has been held

that the concurrence of both spouses is essential to a waiver.*'

between defendant and herself dur-

ing the marriage."
The cases of Deniston v. Hoag-

land, 67 111. 265, and Galbraith v.

McLain, 84 111. 379, referred to in

Goelz V. Goelz, 157 111. 33. 4i N. E.

756, decided upon a statute which
limited the privilege to cases in which
either husband or wife was a party

to the action in which the testimony

was offered.

In Lingo v. State, 29 Ga. 470,

483, it was held that a wife could

not testify concerning threats made
by her husband, the person killed,

to kill defendant.

In Hester v. Hester, 15 N. C. (4
Dev. L.) 228, the court indicates a

view contrary to statement in the

text, but the testimony there in ques-

tion was held competent on another
ground.

See extended discussion of this

question in Stober v. McCarter, 4
Ohio St. 513. The court says: "It

is well known that the rule that for-

bids husband and wife to testify for

or against each other, or where
either is interested, is not limited to

the duration of the marital relation,

but for excellent reasons whose
importance can hardly be overesti-

mated continues beyond it. i

Greenl. Ev., sec. 337. But whether
the rule does not undergo some mod-
ification upon the dissolution of the

marriage, is a question upon which
the language of judges is scarcely

reconcilable. This is owing not so

much, or at least not so, often, to

any real difference of opinion, as to

Vol X

a somewhat incautious generality of

expression, and to the additional fact

that, by some courts, the question

of competency has been treated as

one of interest merely, while by
others, an enlarged and philosophical

view of it has been taken." The court

then discusses numerous English and
American cases wherein this question

has arisen. The decision was, that

after the death of a husband his

wife could testify to acts done by her
husband and another person, which
were not confidential in their nature,

but open to the observation of any
one.

44. See cases cited under II, 10,

B, C, and D, infra.

45. Robinson v. Robinson, 22 R.

I. 121, 46 Atl. 455, 84 Am. St. Rep.

832.

Maynard v. Vinton, 59 Mich. 139,

26 N. VV. 401, 60 Am. Rep. 276.

46. Statutory Authority Essen-

tiaL— Bevins v. Clines, Admr., 21

Ind. 37-

It was also held that privilege can-

not be waived under statute which
provides that " neither spouse shall

be permitted to . . . disclose any
communication made to him or her

by the other, during their marriage."

Campbell v. Chace, 12 R. I. 332;
Robinson v. Robinson, 22 R. I. 121,

46 Atl. 455, 84 Am. St. Rep. 832.

47. Derham v. Derham, 125 Mich.

109, 83 N. W. 1005; Maynard v.

Vinton, 59 Mich. 139, 26 N. W. 401,

60 Am. Rep. 276.

When a woman is sued jointly

with her husband, and is called as a.
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b. Spouse Making Communication. — But it has been held that

the spouse making a given communication may waive privilege.*^

c. Not by Personal Representative. — The privilege cannot be

waived by the personal representative of the spouse making the

communication, even in the interest of his estate.***

E. How Shown. — a. Failure to Object. — Objection is waived

unless objection is taken when testimony concerning confidential

communications is called for;^"

b. Effect of Such Waiver on Second Trial. — If on the first

trial of an action spouse omits to object to testimony of the other

concerning confidential communications, such conduct does not con-

stitute a waiver of right to object to such testimony upon a sec-

ond trial.
^^

c. Making Spouse Witness. — One spouse waives privilege by

interrogating the other concerning confidential communication."-

d. Spouse as Witness. — Or by testifying without objection con-

cerning such communication.^^

e. Voluntary Statement. — If husband, on cross-examination,

voluntarily, without having been questioned in regard thereto, gives

part of a conversation between himself and wife, he can be com-

pelled to give the whole conversation.^*

witness under a statute permitting a

party to make an adverse party a wit-

ness, her testimony concerning a pri-

vate conversation between her hus-

band and herself is incompetent
against him, although it may be ad-

missible against her. Strode v.

Frommever, 115 Mo. App. 220, 91

S. W. 167.

48. Stickney v. Stickney, 131 M.
S. 227, recited under statute relating

to District of Columbia.
Compare Hopkins v. Grimshaw,

165 U. S. 342.
49. Maynard v. Vinton, 59 Mich.,

139, 26 N. W. 40X, 60 Am. Rep. 276.

50. Norris v. Stewart's Heirs,

105 N. C. 455, 10 S. E. 912. 18 Am.
St. Rep. 917; German z'. German, 7
Coldw. (Tenn.) 180; Parkhurst v.

Berdell, no. N. Y. 386, 18 N. E.

123, 6 Am. St. Rep. 384.
Appellate Court. It has been held

that an appellate court will reverse a
judgment in support of which tes-

timony concerning contidential com-
munication was admitted, although
the records show that no exception

was taken. Carter v. Hill. 81 Mich.

275; 45 N. W. 988.

Contra. — Robinson v. Robinson,
22 R. I. 121, 46 Atl. 455, 84 Am. St.

Rep. 832; Davis v. State (Tex.

Crim.-), 77 S. W. 451-
51. Kelley z'. Andrews, 102 Iowa

119, 71 N. W. 251. In this case it is

held that the right of a wife to ob-

ject to her husband's testifying con-

cerning communications between
them, in an action against her, is not

waived by failure to object to his tes-

tifying for the adverse party on the

first trial of an action, if proper ob-

jection is made when it is attempted

to use such testimony upon a second

trial.

52. Dickerman v. Graves, 6 Cush.

(Mass.) 308, Columbia & P. S. R.

Co. V. Hawthorne, 3 Wash. Ter. 353,

364.
53. Dickerman v. Graves, 6 Cush.

(Mass.) 308, 53 Am. Dec. 41.

In People v. Lewis, 16 N. Y. Supp.

881, it was held that when a wife

voluntarily testified against her hus-

band in an action for crim. con., she

may testify concerning communica-
tions made during marriage. This

ruling was based on §715. Penal

Code, which provided that neither

spouse could be " compelled " to tes-

tify concerning such communications.
54. State V. Turner, 36 S. C. 534,

15 S. E. 602.
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f. No Waiver Unless Communication Referred to. — But priv-

ilege is not waived unless confidential communication is referred

to, and if spouse who becomes a witness does not, on direct ex-

amination, testify concerning confidential communication, he or

she cannot, on cross-examination, be required to testify concerning

such matter.^^

11. Protection of Privilege. — A. Duty of Nisi Prius Court.
It has been held that it is the duty of the trial court to prevent a

spouse testifying concerning confidential communications, although

no objection be made to question calling for it.^^

B. Duty of Commissioner. — When testimony is being taken

before a commissioner, he should not permit confidential communi-
cations to be given in evidence. ^^

C. Frame of Question. — Question to spouse as to any matter

occurring or communicated between spouses should be so framed
as to exclude confidential conversations.^*

D. Application of Rule. — a. Confidential Character Must
Appear. — Unless it appear that proposed testimony of husband or

wife would violate the rule against the disclosure of confidential

communications, the testimony should be admitted.^'*

b. All Privileged, or None. — If objection to question on the

ground that it calls for disclosure of confidential communications
between husband and wife be waived or overruled, witness may be
cross-examined as to all the particulars of the communication.*^"

c. Testimony Not Admitted, Unless Consent Show-n. — The tes-

timony of neither spouse concerning private, confidential commu-
nications will be admitted, unless the consent of the other is shown.*'^

d. Divorce Suits. — (l.) Private Conversations between husband

55. People v. Mullings, 83 Cal. 57. Page v. Page, 51 Mich. 88, 16

138, 23 Pac. 229, 17 Am. St. Rep. n. w 245.
223. In this case the court decides 53. jones v. New York L. Ins.
the question as stated m the text

^o., 168 Mass. 245, 47 N. E. 92.
upon the authority of Duttenhofer v. __ ^, -n'. ^ tCt tt
State, and State v. White, cited in

^^' Chase v. Pitman, 69 N. H.

notes post, under "Attorney and 423, 43 Atl. 617; Rutland & B. R.

CHent." Co. v. Lincohi, 29 Vt. 206; Stowe v.

If in criminal prosecution, on Bishop, 58 Vt. 498, 3 Atl. 494, 56 Am.
cross-examination defendant's at- Rep. 569.

torney brings out confessions of de- "Nothing should be excluded ex-

fendant to his wife, defendant can- cept something that is strictly con-

not object. People v. Garner, 72 N. Udential, and not only so, but com-
Y. Supp. 66. municated in strict marital confi-

Wife cannot, on cross-examina- dence." Clements v. Marston, 52 N.
tion, be questioned concerning priv- -^ 31
ileged matter not referred to in di-

gO. 'Baldwin v. Parker, 99 Mass.
rect exaniination WAh^msz.Si^t^

^^^ ^
40 Tex. Cnm. 565, 570, 51 S. W. 224. ^i" ^

^^
, d n \

56. Carter v. Hill, 81 Mich. 275, 61- Humphrey v. Pope, i Cal.

45 N. W. 988. App. 374, 82 Pac. 223.
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and wife are privileged in divorce suit, in Missouri f- but not in

California.*'^

(2.) Acts of Cruelty.— Wife may testify concerning acts of cru-

elty by her husband, or may introduce husband's letter to her con-

taining expressions of cruelty.®*

e. Incompetency Appearing on Cross-Examination. — If, on di-

rect examination witness makes a statement which is entirely com-

petent, the fact that on cross-examination he testifies that his knowl-

edge was acquired from one toward whom he occupied a privileged

relation does not render his direct testimony incompetent,*^^

62. ]\Ioore v. Moore, 51 Mo. 118;

Dwver v. Dwj-er. 2 Mo. App. 17.

63. Cal. Code of Civ. Proc,
§ 1881, sub. § I. "A husband cannot
be examined for or against his wife
without her consent; nor a wife for

or against her husband without his

consent ; nor can either, during the

marriage or afterward, be, without
the consent of the other, examined
as to any communication made by-

one to the other during the mar-
riage ; but this exception does not
apply to a civil action or proceed-
ing by one against the other, nor to

a criminal action or proceeding for

a crime committed by one against

the other."
64. E. W. M. V. J. C. M., 2 Tenn.

Ch. App. 463. 484. See article " Di-
vorce;/' Vol. IV, p. 791, n. 22.

65. Bank v. Hutchinson, 62 Kan.

9. 61 Pac. 443. a woman testified that

she had heard that certain threats

had been made against her husband.
On cross-examination she testified

that her information as to threats

had come from her husband.
The court says :

" No case involv-

ing the precise point has been called

to our attention by counsel for

either side, nor have we, with re-

search, been able to find a case in

point. The question, therefore, ap-

pears to be one of first impression,
and, in the lack of precedent, to bt,

determined upon reason. The wit-

ness did not. upon her direct exam-
ination, testify to any communica-
tion from her husband. She testi-

fied only to a fact—a fact which
might have been learned (although
such was not the case) from others
than her husband. What she stated

was not as a communication from
her husband, but as a fact, to wit,

the story of the threats. The testi-

mony thus far was unobjectionable.

Could it be made objectionable by a

cross-examination disclosing the

sources of the wife's information?

Clearly not. To do so would have
withdrawn from the consideration of

the jury all testimony as to the

cause of the making of the home-
stead mortgage, and would have left

the witness's testimony as to a mo-
tive for that action without any ra-

tional explanation. All that would
have been left of the witness's testi-

mony would have been that she

made the mortgage, and the state of

mind in which she made it. A single

word beyond that, to show that her

state of mind was induced by a story

of threats against her husband,

would be, in the theory of counsel

for plaintiff in error, incompetent

and objectionable, provided the story

was heard from the husband. That
theory is not sound ; it is not sup-

ported by any fair interpretation of

the statute.
" The statute forbids the testi -

mony of husband or wife as to con-

versations between each other, but

the bare statement of a wife that she

heard that her husband was to be

arrested is not the statement of a

conversation. She is entitled to go
that far in explanation of the in-

ducement to her action. The sub-

stantive litigated question in the

case was whether the wife heard an

alarming story as to her husband;
not the words in which the story

was told, nor that it was told to her

by her husband. A litigating party

cannot deprive his antagonist of the

right to prove that substantive fact

by showing that the information as

to it came from the husband."
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Abandonment of Objection by Spouse, Ineffective Against Co-Party.

Incompetent testimony of one spouse is not rendered competent

against co-party of the other by the fact that the spouse against

whom such testimony is admitted does not appeal from the judg-

ment rendered in the case.*^"

f. Strict Inquiry Proper. — As commiuiications between hus-

band and wife are privileged, the opportunity for fraud is great,

and searching inquiry into the circumstances of each case is proper.*^''

E. Construction of Rule. — It has been held that statutes

rendering husband and wife incompetent as to confidential com-
munications should be strictly construed.*^^

It has also been held that the word " communication " should re-

ceive a liberal construction.""

Incompetent by One Statute, Competent by Another. — When statute

makes husband and wife incompetent against one another, but an-

other statute provides that person injured by commission of a pub-

lic offense shall be competent against the offender, a husband may
testify as to admission of his wife who is indicted for burning

his barn."°

F. By What Law Determined. — In proceedings in bankruptcy

under the Federal Act of 1898, a wife cannot be compelled to tes-

tify concerning communications made by her husband, if the stat-

ute of the state where the proceeding is pending makes her in-

competent.'^

12. Exceptions to Rule.— A. Exception Allowed to Prevent^
Fraud. — Where, from the peculiar circumstances of the case,

evidence of communications between husband and wife is neces-

Wife cannot, on cross-examination, protection of married women will

be examined as to privileged matters Ijecome repulsive to the moral sense

not referred to on examination in as mere covers for fraud."

chief. Williams v. State, 40 Tex. 68. Lloyd v. Pennie, 50 Fed. 4.
Crim. App. 565. 51 S. W. 224 u ^^ ^^^^ tendency of the rule is to

66. State z'. Jolly, 20 N C (3 ^^^.^^^^ ^ ^^^jj disclosure of the
Dev. & B. L.) no, 32 Am. Dec. 656.

^^^,^,^^ j^ ,^^,g^ ^^ g^^i^^j construed."'
This case mvolved a crmimal prose- Hammons v. State, 73 Ark. 495- 84
cution of a man and woman for un- g ^ g^ 53 ^ r a. 234. See
lawfully cohabiting. The woman s

.t^^tutes construed in Robinson v.
divorced husband was permitted to

chadwick, 22 Ohio St. 527. note 49.
testify concerning actions of his

^^,^^ ^,,^^^^ jj_ g. A, and in Bevins
wife prior to divorce. The supreme

^, j^jj ^^.^^ ^ ^i Ind. 37-
court held his testimony incompe- o« .. « • x- „ t-i. n
tent, and held that it was not made , ^9 "Communication" liberally

competent against the man-the ap- Construed _ Com. t'. Sapp, 90 Ky.

pealing defendant—by the fact that -^80, 14 b. W. 834. 29 Am. St.

the woman did not join in the appeal. ^*^P- 405-

67. Van Zandt r;. Shuyler, 2 Kan. 70. Conflicting Statutes. — Jor-

App. 118. dan v. State, 142 Ind. 422. 41 N. E.

In Dresher v. Corson, 23 Kan. 313. 817; Briggs v. Briggs (R. I.), 26

Brewer, J., says : " Unless care is Atl. 198.

taken and courts are watchful, those 71. In re Fowler, 93 Fed. 417;.

laws which were designed for the In re JefTerson, 96 Fed. 826.
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sary to be introduced to show a fraud practiced against one of

them, such evidence will be admitted ex necessitate.''^

72. Exception. — Ex Necessitate.

In Henry v. Sneed, 99 Mo. 407,
12 S. W. 663, 17 Am. St. Rep. 580,

certain persons, by false and fraudu-
lent statements, induced a man to

agree to purchase on trial certain per-
sonal property at a sum greatly in

excess of its value, the purchase
price to be secured by a trust deed
of his wife's real property. When
the purchase price became due, de-

fault was made and the trustee under
the trust deed advertised the real

property for sale. The wife then
brought suit to enjoin the sale and
to set aside the deed on the ground
of fraud. On the trial of this suit

both husband and wife were per-
mitted to testify to conversations had
between themselves. This was
claimed to constitute error. The su-

preme court of Alissouri says :
" Sev-

eral things are, however, made very
clear by the testimony : First, that

the defendants Sneed, Stringer and
Shobe were engaged in a most au-

dacious scheme of fraud. Second,
that the husband was used as the con-
duit, through which the fraiid-fcas-

ors operated to induce the wife reluc-

tantly to sign and acknowledge the
deed of trust, which would have
accomplished the end desired and de-
signed by the conspirators, but for

the timely interposition of a court of
equity. The conversations then be-

tween the husband and wife, which
brought about, and were intended to

bring about, the result had in view,
were clearly a part of the res gestae,

(State y. Gabriel. 88 Mo. 631, and
cases cited), and would, therefore,

seem to occupy a different attitude

from the ordinary, confidential com-
munications between husband and
wife.

On one occasion, we held that a
letter written by the husband to his

wife, authorizing her to take the title

to certain land in his name, did not
fall within the rule respecting con-
fidential communications between
husband and wife, nor did the testi-

mony of the former, touching such
letter, fall within such rule : Darrier
V. Darrier, 58 Mo. 222, and cases

cited. But that was a contest inter

scse. We incline to the opinion,

however, that the testimony of both
husband and wife, as to the conver-
sations referred to, was admissible
on a much broader ground, and for

a more elevated reason. At common
law, parties to the record were ad-
mitted as witnesses, as a marked ex-
ception to the general rule, where
fraud was charged, or embezzlement,
or where, on general grounds of pub-
lic polic}', it was deemed essential

to the purposes of justice, i Greenl.

Ev. [14 Ed.] § 348 and cases cited.

In the present case, Sneed attempted
to take advantage of a legal technical-

ity as to conversations between hus-
band and wife to prevent the full

extent of his fraud from being un-
earthed.

Now, in view of the other facts

in evidence, it would be simply mon-
strous to permit a party to take ad-
vantage of his own wrong, and
assist his own fraud by such an ob-
jection. The rule he invokes was in-

tended to subserve a very wise,

wholesome and holy purpose, but
never to further such an end as that

for which he invokes it. And this

exception to a general rule should
certainly have place in a court of
equity, which will throttle fraud in all

of its protean manifestations. We
shall, therefore, rule that the tes-

timony of both husband and wife
was, ex necessitate, competent as to

their conversations, on two grounds

:

That those conversations were a part
of the res gestae, and on the foot of
the fraud."

Wife's testimony concerning hus-
band's statements is excluded on
grounds of public policy ; but when
the necessity for her testimony over-
balances public policy, her testimony
will be admitted. Maget v. Maget,
85 Mo. App. 6.

In Moeckel v. Heim, 134 Mo. 576,

36 S. W. 226, the court says :
" We

adhere to the ruling announced in

Henry v. Sneed, 99 Mo. 407, that

where a husband is made the conduit
and mouthpiece of the fraud of

others, and in furtherance of that
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204 PRIVILEGED COMMUNICATIONS.

B. Injury oi^ Wife: by Husband, Wife Sole Witness. — Wife
may testify concerning injury committed against her by her hus-

band, when she is the only witness by whom the act in question can

be proved/^

C. When Statement is Fact in Issue. — When the statement

of one spouse is a fact in itself contributing to constitute a cause

of action, it may be testified to by the other.''*

D. Statement Made to Induce Confession, Non-PrivilEged.
Statement made by one spouse with intent to induce the other to

make a confession is non-privileged.'^

E. Fact of Relation in Issue. — When the issues in a case

involve the relations between husband and wife, communications

between them are admissible in evidence as an index of such re-

lations.'^^

fraud prevails upon his wife to sign

a note and incumber her property,

that there a court of equity, in the

absence of other evidence, in order
to unearth that fraud and to expose
it in all of its details, will, ex neces-

sitate rei, and upon a familiar com-
mon law principle, respecting evi-

dence of fraud, permit both husband
and wife to testify as to the conver-
sations had between them in regard
to the transaction."

73. King V. Sassaman (Tex. Civ.

App.), 64 S. W. 937.
74. Fowler v. Fowler, 11 N. Y.

Supp. 419. This was an action for

divorce. Exceptions were taken to

admission in evidence of defendant's
statements, on the ground of priv-

ilege. On this subject the court
says :

" One was the declaration of

the defendant to his young bride, on
the second night after their mar-
riage, that he did not love her, and
that he had made a mistake in mar-
rying her. If to make such a decla-

ration at such a time was an act of
cruelty, if it was the early beginning
of a course of treatment persisted in

throughout their married life, which
was destined to destroy her happi-

ness, to rob her of her peace of mind,
to undermine her physical and men-
tal health, and to drive her to at-

tempts upon her own life, and thus
to render it improper and unsafe for

her to cohabit with him, then it was
not a privileged communication. It

was to be received in evidence, not
as a declaration of the fact declared,

but as a fact in itself contributing to

Vol. X

constitute the plantiff's cause of ac-

tion. Such acts cannot be concealed
under the cloak of privilege.''

75. Statement to Induce Confes-
sion—-In Fowler v. Fowler 11 N.
Y. Supp. 419, the court says :

" An-
other objection by the defendant, on
the same ground, seems to be equally

untenable. The plaintifif was per-

mitted to prove, by her own testi-

mony, that the defendant at one time
made a statement to her, in the form
of a confession, that he had had im-
proper relations with a woman in his

office. There was no charge of

adultery against the defendant in the

complaint, and the declaration was
plainly inadmissible to prove the

fact confessed. But further testi-

mony of the plaintifif shows the true
character of the so-called ' confes-
sion,' and demonstrates the admissi-
bility of the evidence. The defend-
ant afterwards admitted to the plain-

tiff that the pretended confession
was false, made, as he said, out of

whole cloth, and with the hope of
inducing a similar confession from
her in return. In other words, this
' confidential communication ' from
the husband to the wife was a de-

liberate device to entrap the wife
into a confession of guilt on her own
part. There is no shield of priv-

ilege for such an act as this."

76. Pettit V. State, 135 Ind. 393.

415, 34 N. E. 1 118; Caldwell v. State

(Ala.), 41 So. 473. In this latter

case it is held that letters from hus-

band to wife which disclose no fact

of private or confidential nature,
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F. When Necessary to Fix Grade oe Offense. — It has been
held that defendant in murder case may testify that his wife in-

formed him of threats made against him by deceased, the decision

being apparently based upon the ground that such testimony is nec-

essary to fix the exact grade of the offense."'

G. Voluntary Confession of Crime is not within the rule

against the disclosure of confidential communications.'^^

III. ATTORNEY AND CLIENT.

1. General Rule.— Communications between attorney'^^ and cli-

ent during and by reason of their relation as such, made in confi-

dence and for the purpose of enabling the attorney to perform his

professional duty in regard to the matter communicated, or made
by him in performing such duty, are privilged.^"

and which are ofifered to show that

the husband signed his name as such,

are competent, their only tendency'

being to show the existence of the
relation.

Spouse may testify as to fact of
marriage. Chase v. United States,

7 App. Cas. (D. C.) 149.

77. Shepherd v. Com., 27 Ky. L.

Rep. 376. 85 S. W. 191.

78. State v. IMann, 39 Wash. 144,

81 Pac. 561.

79. The term " attorney " as used
in this article includes solicitor, bar-

rister, counselor, proctor and all

other persons who perform legal

services.

80. General Rule.

England. — B e r d v. Lovelace,
Cary 62, 21 Eng. Reprint 33; Dennis
V. Codrington, Cary 100, 21 Eng.
Reprint 53 ; Storey v. Lord George
Lennox, i Keen 341, 48 Eng. Re-
print 338; Kelway v. Kelway, Cary
89, 21 Eng. Reprint 47; Bulstrod u.

Letchmere. 2 Freeman Ch. 6 (Case
4). 22 Eng. Reprint 1019; Dwyer v.

Collins. 7 Exch. (Welsh. H. & G.)

639, 21 L. J. Ex. 2.-5; Legard z\

Foot, Finch 82. 23 Eng. Reprint 44;
Parkhurst z'. Lowten. 2 Swanst. 194,
216. 36 Eng. Reprint 589; Green-
ough r. Gaskell, i Myl. & K. 98. 39
Eng. Reprint 618; Branford v.

Branford, 40 L. T. N. S. 659, 48 L.

J., P. 40, 4 P. D. 72; Sandford v.

Remington, 2 Ves. Jr. 189, 30 Eng.
Reprint 587; Southwark & V. W.
Co. V. Quick. 3 Q. B. Div. 315. 47 L.

J., Q. B. 258. See also Austen z:

Vesey. Cary 63. 21 Eng. Reprint 34,
and Hartford z'. Lee, Cary 63. 21

Eng. Reprint 34.

Canada. — Dederick v. Ashdown
4 Manitoba 174.

United States. — Liggett v. Glenn,

SI Fed. 381, 2 C. C. A. 286. 4 U. S.

App. 438; Chirac v. Reinicker, 11

Wheat. 280, 294; Connecticut Mut.
L. Ins. Co. v. Schaefer, 94 U. S.

457 ; Alexander v. United States, 138
u. s. 353.

Alabama. — Crawford v. McKis-
sack, I Port. 433; Dickson v. Mc-
Larney, 97 Ala. 383. 392, 12 So. 398.

Arkansas. — Bobo v. Bryson, 21

Ark. 387, 76 Am. Dec. 406; An-
drews' Admx. z'. Simms, Admr., 33
Ark. 771 ; Casey v. State, 37 Ark. 67,

84; Fox V. Spears, 93 S. W. 560.

California. — Landsberger v. Gor-
ham, 5 Cal. 450.

Connecticut. — Mills v. Griswold,
I Root 383; Calkins v. Lee, 2 Root
363 ; Goddard v. Gardner, 28 Conn.
172.

Delaware. — Bush z'. McComb, 2

Houst. 546.

District of Columbia. — Oliver z'.

Cameron, McArthur & M. 237.

Georgia. — Neal z'. Patten, 47 Ga.

73 ; Freeman v. Brewster, 93 Ga.

648, 21 S. E. 165 ; Peek v. Boone, 90
Ga. 767. 17 S. E. 66; O'Brien v.

Spalding, 102 Ga. 490, 31 S. E. 100.

66 Am. St. Rep. 202; State v. Min-
ter. III Ga. 45; Philman z'. Mar-
shall, 103 Ga. 82, 29 S. E. 598.

Illinois. — Dietrich v. Mitchell. 43
111. 40. 92 Am. Dec. 99; People z:
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Barker, 56 111. 300; Oliver z: Mc-
Dowell, 100 111. App. 45.

Indiana. — Jenkinson z'. State, 5
Blackf. 465 ; Gurley v. Park, 135 Ind.

440. 35 N. E. 279; Bigler v. Reyher,

43 Ind. 112; Wilson v. Ohio Far-
mers' Ins. Co., 164 Ind. 462, 73 N.
E. 892.

Iowa. — Singer v. Sheldon, 56
Iowa 354, 9 N. W. 298; Blacknian v.

Wright, 96 Iowa 541, 549, 65 N. W.
843.

Kansas. — Tays r. Carr. 37 Kan.
141, 14 Pac. 456.

Louisiana. — Holmes v. Barbin, 15

La. Ann. 553 ; Travis r. January, 3
Rob. 227; State v. Hazleton, 15 La.

Ann. 72.

Maine. — Sargent v. Hampden, 38
Me. 581; Wade v. Ridley, 87 Me.
368, 32 Atl. 975.

Maryland. — Hodges v. MuUikin.
1 Bland's Ch. 503.

Massachusetts. — Doherty v. O'Cal-
laghan, 157 Mass. 90,31 N. E. 726, 34
Am. St. Rep. 258, 17 L. R. A. 188.

Michigan. — Lorimer v. Lorimer,

124 Mich. 631, 83 N. W. 609.

M i n n e s t a. — Struckmeyer v.

Lamb, 75 Minn. 366, 77 N. W, 987.

Mississippi. — Parkhurst v. Mc-
Graw, 2 Cushm. 134; Randel v.

Yates, 48 Miss. 685; Lengslield v.

Richardson, 52 Miss. 443; Jones z:

State. 66 Miss. 380, 6 So. 231, 14

Am. St. Rep. 570.

Missouri. — Gray v. Fox, 43 Mo.
570, 97 Am. Dec. 416; Sweet v.

Owens, 109 Mo. i, 18 S. W. 928.

Nebraska. — Nelson v. Becker, 32
Neb. 99, 48 N. W. 962; Basye v.

State, 45 Neb. 261, 282, 63 N. W.
811; Sloan V. Wherry, 51 Neb. 703,

71 N. W. 744; Spaulding v. State,

61 Neb. 289, 85 N. W. 80.

Nevada. — Mitchell v. Bromberger,
2 Nev. 345, 90 Am. Dec. 550.

Nezv Hampshire. — Brown v. Pay-
son, 6 N. H. 443 ; Sleeper v. Ab-
bott, 60 N. H. 162.

Nezu York. — Bacon v. Frisbie, 80

N. Y. 394, 36 Am. Rep. 627; Riggs
V. Denniston, 3 Johns. Cas. 198, 2

Am. Dec. 145 ; Britton v. Lorenz, 45
N. Y. 51 ; Renoux v. Geney, 67 N.

Y. Supp. 928.

North Carolina. — Hughes f.

Boone, 102 N. C. 137, 159, 9 S. E.

286; Carey v. Carey, 108 N. C. 267,

12 S. E. 1038.
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Ohio. — Duttenhofer z: State, 34
Ohio St. 91, 32 Am. Rep. 362; King
V. Barrett, 11 Ohio St. 261.

Pennsylvania. — Beltzhoover v.

Blackstock, 3 Watts 20, 28, 27 Am.
Dec. 330; Moore v. Bray, 10 Pa. St.

519; Miller v. Weeks, 22 Pa. St.

89; Kaut V. Kessler, 114 Pa. St.

6c3, 7 Atl. 586.

South Dakota. — Austin T. & W.
Mfg. Co. V. Heiser, 6 S. D. 429, 437,
61 N. W. 445.

Tennessee. — Lockhard v. Brodie,

I Tenn. Ch. 384.

Texas. — Sutton v. State, 16 Tex.
App. 490.

Utah. — People v. Mahon. i Utah
205.

Vermont. — Durkee v. Leland. 4
Vt. 612.

J'irginia. — Clay z'. Williams, 2

Munf. 105, 5 Am. Dec. 453; Parker
V. Carter, 4 Munf. 273, 6 Am. Dec.

513.

West Virginia. — State v. Doug-
las, 20 W. Va. 770. 780.

Wisconsin. — Dudley v. Beck, 3
Wis. 274. 284; Koeber v. Somers, 108
Wis. 497, 84 N. W. 991. 52 L. R.
A. 512.

" An attorney at law cannot be
compelled, and will not be permitted
to disclose what his client, as such,

has confidentially confided to him."
Rogers v. Dare, Wright (Ohio) 136;
Morris v. Cain's Exrs., 39 La. Ann,
712, 726, I So. 797, 2 So. 418.

For collection of common law au-
thorities on the subject of the gen-
eral rule, see Hernandez v. State, 18

Tex. Crim. 134, 152.
" The unrestricted communication

between parties and their profes-

sional advisers has been considered

to be of such importance as to make
it advisable to protect it, even by the

concealment of matter without the

discovery of which the truth of the

case cannot be ascertained." Lord
Langdale in Reece v. Trye, 9 Beav.

316. 50 Eng. Reprint 365.
" Where the attorney is profes-

sionally emploj'ed, any communica-
tion made to him by his client with

reference to the object or the sub-

ject of such employment, is under
the seal of professional confidence,

and is entitled to protection as a

privileged communication." Bank of

Utica V. Mersereau, 3 Barb. Ch. (N.
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2. History. — Such communications were privileged at common
law,^^ and are protected by statute in all of the states of the union. ^-

United States Courts.— Courts of the United States in determining
questions of privilege apply the statute of the state wherein the

trial court is held.^^

Y.) 528, 49 Am. Dec. 189. Opinion
by Chancellor Walworth.

In National Bank v. Delano, 177
Mass. 362, 58 N. E. 1079, 83 Am. St.

Rep. 281, the court says :

" The pe-

titioner admitting the general rule

that, where an attorney is profes-

sionally employed by a client, all

communications between them in the

course and for the purpose of that

employment are so far privileged

that the legal adviser, when called as

a witness, cannot be permitted to

disclose them, Taylor, Ev. (9th Ed.)

§911, contends that 'it is impossible

to conceive how the information
conveyed by the communication
could have been presumed to be of
any consequence in connection with
the matter in hand,' especially when
taken in connection with the offer to

show that it was not made for the

purpose of taking advice. This con-
tention does not seem to us tenable.

The insolvency of an ordinary part-

nership imports the insolvency of
every partner, and the proceedings
in insolvency in such a case may in-

volve the marshaling of the assets

and claims as between the creditors

of the firm and the individual cred-

itors of each partner. Whether the

notes in dispute were provable
against the firm, or only against the
individual estate of George, was a

matter with which Emmons in the
course of his professional duty was
likely to have occasion to deal, both
as counsel for the firm and as coun-
sel for Cadmus. He needed to be
informed about it, and the communi-
cation made by Cadmus was in the
strict line of the information needed.
Indeed it is difficult to see how the
attorney could have been in a situ-

ation to do his duty properly without
some information on this point. It

is a plain case of a communication
from a client to an attorney, while
such attorney, and employed to con-
tinue to act as such in a matter
running into the future. The com-

munication was of a fact about
which he, as such attorney and in

no other capacity, needed informa-
tion. It was made to him in the
course of his employment. It mat-
ters not that at that time it was not
made for the express purpose of
taking advice. It is enough if it was
a statement of a fact made' in the
course of the employment and was
material thereto, or believed to be
such, and was made by the client

to his attorney in recognition and
because of the professional relation

between them. The case is clearly

distinguishable from Hatton v. Rob-
inson, 14 Pick. 416, and similar cases
upon which the petitioner relies."

The case of Anderson v. Bank of
British Columbia, 2 Ch. Div. (Eng.)
644. 45 L. J. Ch. 449, 35 L. T. 76,
contains an elaborate discussion of
the law governing communications
to attorneys, and a review of Eng-
lish authorities, although the ques-
tion there decided was that corre-
spondence between a bank and its

agents is not privileged, it not ap-
pearing that the letter there in ques-
tion was prepared for the purpose of
being submitted to counsel.

81. 3 Black. Com. Ch. 3, p. 370;
I Greenl. Ev. 15th Ed., %227; 4
Wigmore Ev., § 2290 ; King v. Bar-
rett, II Ohio St. 261; Struckmeyer
v. Lamb, 75 Minn. 366, 77 N. W. 987.

82. In Peek v. Boone, 90 Ga. 767,

17 S. E. 66, it is said that communi-
cations of client to attorney are priv-

ileged irrespective of statute.

83. Connecticut Mut. L. Ins. Co.
v. Schaefer, 94 U. S. 457. This case
involved privilege of statement to

physician, but announces the rule as

stated in the text. It is followed, on
question of state law as prescribing
rule of evidence in Nashua Sav.
Bank v. Anglo-American, L. M. &
A. Co., 189 U. S. 221. To same ef-

fect is Vance v. Campbell, i Black
(U. S.) 427; Witters v. Sowles, 32
Fed. 130.

Vol. X



208 PRIVILEGED COMMUNICATIONS.

3. Founded Upon Public Policy.— The rule forbidding the giv-

ing in evidence of such communications is founded upon public

policy.®*

4. Object of Rule.— The object of the rule is to protect the cli-

ent,®^ and to enable and encourage free and unembarrassed com-
munication between those needing advice and their legal advisers.®"

84. Arkansas. — Andrews' Admx.
V. Simms' Admr. 33 Ark. 771.

Connecticut. — State v. Barrows, 52
Conn. 323.

District of Columbia. — Oliver v.

Cameron, McArthur & M. 237.

Illinois. — People v. Barker, 56 111.

300.

Kentucky.— Carter v. West^ 93 Ky.
211, 19 S. W. 592.

Maine. — Sargent v. Hampden, 38
Maine 581.

Mississippi. — Crisler v. Garland,
II Smed. & M. 136, 49 Am. Dec. 49;
Lengsfield f. Richardson, 52 Miss. 443.

Missouri. — Denser v. Walkup, 43
Mo. App. 625; Hamil v. England, 50
Mo. App. 338.

New York. — Bacon v. Frisbie, 80
N. Y. 394, 36 Am. Rep. 627.

Ohio.— King v. Barrett, 11 Ohio
St. 261.

South Dakota. — Austin T. & W.
Mfg. Co. z> Heiser, 6 S. D. 429, 437,
61 N. W. 445.
West Virginia.— State v. Douglas,

20 W. Va. 770, 780.

85. Protection of Client United
States. — Liggett z'. Glenn. 51 Fed.

381, 2 C. C. A. 286, 4 U. S. App. 438.

California. — In re Mullin's Estate,

no Cal. 252, 42 Pac. 645.

Georgia.— O'Brien v. Spalding, 102

Ga. 490, 31 S. E. 100, 66 Am. St.

Rep. 202; State v. Minter, in Ga.

45, 36 S. E. 321, 50 L. R. A. 356.

Maine.— McLellan v. Longfellow,
22 Me. 494, 54 Am. Dec. 599.

Massachusetts. — Brooks v. Hold-
en, 175 Mass. 137, 55 N. E. 802.

Michigan. — Hamilton v. People,

29 Mich. 173, 183.

New Hampshire. — Sleeper v. Ab-
bott, 60 N. H. 162.

" The rule is, that the solicitor

must conceal the communications of
his client, and that not for his own
sake, but for the sake of his clients."

Hutchins v. Hutchins, i Hogan
(Irish) 315.

86. To Encourage Confidence -

Vol. X

Sleeper v. Abbott, 60 N. H. 162.

Crosby v. Berger, 11 Paige (N. Y.)

377, 42 Am. Dec. 117.

" There must be the freest pos-

sible communication between solic-

itor and client, and it is on this

ground that professional communi-
cations are entitled to privilege,

which excepts them from the general

rule." Southwark & V. W. Co. v.

Quick, 47 L. J. Q. B. 258, 3 Q. B.

Div. 315, affirming 38 L. T 28.

In Wade v. Ridley, 87 Me. 368,

32 Atl. 975, the court says :
" An

order of men, honorable, enlightened,

learned in the law and skilled in

legal procedure, is essential to the

beneficient administration of justice.

The aid of such men is now practi-

cally indispensable to the orderly, ac-

curate and equitable determination
and adjustment of legal rights and
duties. While the right of every per-

son to conduct his own litigation

should be scrupulously respected, he
should not be discouraged, but rather
encouraged in early seeking the as-

sistance or advice of a good lawyer
upon any question of legal right. In
order that the lawyer may properly

perform his important function, he
should be fully informed of all facts

possibly bearing upon the question.

The person consulting a lawyer
should be encouraged to communi-
cate all such facts, without fear that

his statements may be possibly used
against him. For these reasons, the

rule above stated should be construed
liberally in favor of those seeking
legal advice. It does not apply, of

course, where it is sought to find a

way to violate some law."
" This privilege is essential to pub-

lic justice, for did it not exist, no
man would dare to consult a profes-

sional adviser, with a view to his de-

fense, or to the enforcement of his

rights." State v. White, 19 Kan. 445,.

27 Am. Rep. 137.



PRIVILBGBD COMMUNICATIONS. 209

5. To Whom Belongs. — The privilege belongs to the client.^^

Client Public Official, Immaterial.— Privilege extends to communi-
cations made between public officers and their attorneys.^^

Trustee Acting as Attorney for One Beneficiary.— If an attorney who
is trustee for two beneficiaries acts as attorney for one of them in

87. England. — Strode v. Seaton,

2 Ad. & El. 171; Merle v. More,
Ry. & M. 390; In re Cameron's etc.

R. Co., 25 Beav. i
; 53 Eng. Reprint

535; Wright v. Mayer, 6 Ves. Jr. 280,

31 Eng. Reprint 1051 ; Gresley v.

Mousley, 2 Kay & J. 288, 69 Eng.
Reprint, 789. Intimated to the con-
trary in Maddox v. Maddox, i Ves.

Sr. 62, 27 Eng. Reprint 892 ; Procter

V. Smiles, 55 L. J. N. S. Q. B. 527,
affirming s. c. ib. 467; Original
Hartlepool Collieries Co. v. Moon,
30 L. T. N. S. 193 ; affirmed, 30 L. T.
N. S. 585.

United States. — Chirac v. Rein-
ecker, 11 Wheat. 280, 289; Hunt v.

Blackburn, 128 U. S. 464.

California.— People v. Atkinson,

40 Cal. 284; Weidekind v. Tuolumne
County Water Co., 74 Cal. 386, 19
Pac. 173, 5 Am. St. Rep. 445. In
re Cowdery, 69 Cal. 32, 10 Pac. 47,

58 Am. Rep. 545. In re Mullin's

Estate, no Cal. 252, 42 Pac. 645.

Georgia. — Martin v. Anderson,
21 Ga. 301 ; O'Brien v. Spalding, 102

Ga. 490, 31 S. E. 100, 66 Am. St.

Rep. 202; Stone v. Minter, in Ga.

45, 36 S. E. 321, 50 L. R. A. 356.

Illinois. — Fossler v. Schriber, 38
111. 172; Scott V. Harris, 113 111. 447;
People V. Barker, 56 111. 300.

Indiana. — Bigler v. Royher, 43
Ind. 112; Wilson v. Ohio Farmers'
Ins. Co., 164 Ind. 462, y2 N. E. 892.

Kentucky. — Carter v. West, 93
Ky. 211, 19 S. W. 592.

Louisiana.— Morris v. Cain's Exrs.,

39 La. Ann. 712, 726, i So. 797; 2
So. 418.

Maine.— Aiken v. Kilburne, 27
Me. 252.

Maryland. — Chase's Case, I

Bland's Ch. 206, 17 Am. Dec. 377;
Hodges V. Mullikin, i Bland's Ch.

503. Bx parte Maulsby, 13 Md. 625.

Massachusetts. — Foster v. Hall, 12

Pick. 89, 22 Am. Dec. 400; Hatton
V. Robinson, 14 Pick. 416, 25 Am.
Dec. 415.

Michigan.— Passmore v. Passmore,

14

50 Mich. 626, 16 N. W. 170, 45 Am.
Rep. 62 ; Maynard v. Vinton, 59 Mich.

139, 151 ; 26 N. W. 401, 60 Am. Rep.

276; People V. Gallagher, 75 Mick
512, 42 N. W. 1063.

Minnesota. — State v. Tall, 43
Minn. 273, 45 N. W. 449.

Mississippi. — Perkins' Admr. v,

Guy, 55 Miss. 153, 178, 30 Am. Rep.

510.

Missouri. — Hamil v. England, 50

Mo. App. 338.

Nezv Hampshire. — Sleeper v. Ab-
bott, 60 N. H. 162.

New York. — Bank of Utica v.

Mersereau. 3 Barb. Ch. 528, 49 Am.
Dec. 189; Benjamin v. Coventry, 19

Wend. 353 ; Britton v. Lorenz, 3
Daly 23, affirmed in 45 N. Y. 51.

Ohio. — Duttenhofer v. State, 34
Ohio St. 91, 32 Am. Rep. 362; King
V. Barrett, 11 Ohio St. 261.

Pennsylvania. — Beltzhoover v.

Blackstock, 3 Watts 20, 27 Am. Dec.

330; Moore v. Bray, 10 Pa. Sl
519; Dowie's Estate (Appeal of Mc-
Nulty), 135 Pa. St. 210; 19 Atl. 936.

South Carolina. — Stoney v. Mc-
Neil, Harp. L. 557, 18 Am. Dec. 666.

Texas. — Smith v. Boatman Sav-

ings Bank, i Tex. Civ. App. 115,

123, 20 S. W. 1 1 19.

Virginia. — Parker v. Carter, 4
Munf. 273, 6 Am. Dec. 513; Clay v.

Williams, 2 Munf. 105, 5 Am. Dec
453. ^ .

In Ramsbotham v. Senior, L. R-

8 Eq. (Eng.) 575. the court says:
" With regard to the privilege, I be-

lieve I am right in saying that the

universal rule is, that the privilege of

the solicitor is not his privilege, but

the privilege of the client, and there-

fore, if the circumstances are such

that the client has no privilege, the

solicitor can have none, because it

is only for the sake of the client that

the privilege of the solicitor of not

producing documents exists."

88. Client Public Official.— Pax-

ton V. Steckel, 2 Pa. St. 93.

Vol. X
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litigation between them, communications between himself and his

client are not privileged as against the other beneficiary.^^

Agent Cannot Claim.— If an agent communicate with his prin-

cipal's attorney concerning principal's business, he cannot, on his

own behalf, object to the attorney testifying concerning the matter

communicated.*^"

Trustee. — Nor can a trustee, as against his beneficiary, so object

to communications between himself and an attorney concerning the

trust estate.''^

Co-Trustees.— Communications between co-trustees, one of whom
acts as attorney for the other, are not privileged as against a ben-

eficiary of the trust. "^

When Trustee May Claim,— Trustee may claim privilege as to com-
munications between himself and attorney, had after the institution

of an action by beneficiary of trust against trustee concerning the

subject of the trust,"^ also as to opinions of counsel taken by
trustee in reference to similar proceedings in another suit.®*

Representatives of Deceased Trustee may, in an action by beneficiary

concerning the subject of the trust, claim privilege as to communi-
cations between themselves and their attorney. ^^

Executor.— It has been held in England that a surviving executor

who had not acted in testator's affairs cannot be compelled to pro-

'duce cases and opinions of counsel stated and given on behalf of a

deceased executor who had acted, such cases and opinions relating

to a claim against deceased executor of the same nature as the claim

against the surviving executor.'^®

Corporation. — Nor can a corporation, as against one of its stock-

89. Tugwell V. Hooper, lo Beav. agent, the attorney may testify

348, 16 L. J. Ch. 171, 50 Eng. Reprint against the agent concerning such

616. matters.

90. Bingham v. Walk, 128 Ind. See also State v. McChesney, 16

164. 27 N. E. 483. In this case a hus- Mo. App. 259, 268.

band caused an attorney to prepare 91. Devajaies v. Robinson, 20

a paper for his wife. In an action Beav. 42, 52 Eng. Reprint 518;

involving this paper the attorney was Wynne v. Humberston, 27 Beav. 421,

questioned concerning it. To such 54 Eng. Reprint 165; Talbot v.

questions the husband's administrat- Marshfield, 2 Drew. & S. 549, 62

or objected. It did not appear that Eng. Reprint 728. In re Mason v.

the wife, who was a party to the ac- Cattley. L. R., 22 Ch. Div. 609, 52
tion objected. Held, that the testi- L. J. N. S. Ch. 478; 48 L. T. 631.

mony was admissible, the court hold- 92. In re Postlethwaite, L. R. 35
ing that, as the husband acted in Ch. Div. 722.

the matter as agent for his wife, the 93. Talbot v. Marshfield, 2 Drew,
relation of attorney and client ex- & S. 549, 62 Eng. Reprint 728; Bacon
isted between her and the attorney, v. Bacon, 34 L. T. N. S. (Eng.) 349.

and she alone could claim the priv- 94. Underwood zr. Secretary of

ilege. State, 35 L. J. Ch. 545, 14 L. T. 385.

In Leyner v. Leyner, 123 Iowa 185, 95. Devaynes v. Robinson, 20

98 N VV. 628, it is held that if the Beav. 42, 52 Eng. Reprint 518.

principal v/aive privilege as to matters 96. Adams v. Barry, 2 Younge &
communicated to his attorney by his C. (Eng.) 167, 63 Eng. Reprint 7^.
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holders, object to the proof of communications between its officers

and its attorney.^^

Attorney for Two Clients, Without Common Interest in the Same Matter,

is not bound to disclose to one communication made by him to the

other.»«

6. Nature of Privilege. — A. Confers Right on Client. — Pos-

session of this privilege confers upon the client the right to prevent

confidential communications being given in evidence.^^

a. To Exclude Attorney's Testimony. — (1.) Matters Communi-

cated by Client. — Possessing this right, client may prevent his at-

torney testifying as to the matter of any statement confidentially

made by client.^

Attorney Not Compelled or Permitted to Testify. — An attorney can-

not, without the consent of his client, be compelled, and will not be

permitted to disclose his client's statements.^

(2.) Matters Communicated by Agent.— Privilege extends to mat-

ters communicated to an attorney by client's agent in the course of

transacting business for his principal.^

97. In Gouratid v. Edison Co.. 59

L. T. N. S. (Eng.) 813, the decision

seems to be based upon the principle

that as corporate funds had been

used in obtaining opinions and ad-

vice of counsel, the corporation held

such information in trust for its

shareholders and must disclose it to

them.
As to municipal corporation and

rate pa3^er, see Mavor of Bristol v.

Cox, L. R., 26 Ch.' Div. 678, 50 L.

T. N. S. 719-

98. Ex parte The Assignee, 27 L.

T. N. S. (Eng.) 460.

99. Tays v. Carr, 37 Kan. 141, 14

Pac. 456; Hamil v. England, 50 Mo.
App. 338.

As to "Right" see Liggett v.

Glenn, 51 -Fed. 381, 396. 2 C. C. A.
286, 4 N. S. App. 438, where the

court referring to the general prin-

ciple of privilege, says :
" It confers

a right upon the client for his pro-

tection and advantage, and which he
alone is authorized to waive."

1. See cases cited in note 80
ante, under III, i, and note 76 under
III, 10, post.

2. " The courts will never compel,
or even allow, an attorney to dis-

close facts communicated to him by
his client." People v. Barker, 56 111.

300. See also Clay v. Williams. 2

Munf. (Va.) 105, 5 Am. Dec 453;

Thorp V. Goewey, 85 III. 61 1; Dut-
tenhofer v. State, 34 Ohio St. 91, 32

Am. Rep. 362; Rogers v. Dare,

Wright (Ohio) 136; King v. Bar-

rett, 1 1 Ohio St. 261 ; Morris v. Cain's

Exrs. 39 La. Ann. 712, 726, i So.

797, 2 So. 418; Struckmeyer v. Lamb,

75 Minn. 366, 77 N. W. 987; State

V. Hedgepeth, 125 Mo. 14, 28 S.

W. 160.

3. England. — Bunbury v. Bun-
bury, 2 Beav. 173, s. c. i Beav. 318,

48 Eng. Reprint 1146; Carpmael v.

Powis, 9 Beav. 16, i Phil. 687; s. c.

atnnncd 15 L. J. N. S. Ch. 275, 50
Eng. Reprint 248; Walker v. Wild-
man, 6 Madd. 47, 56 Eng. Reprint

1007; Russell z/. Jackson, 9 Hare 387;
.y. c. 21 L. J. Ch. 146, 15 Jur. 11 17, 68

Eng. Reprint 558.

Canada. — Lawton v. Chance, 9 N.

B. 411.

Indiana'— Bingham v. Walk, 128

Ind. 164, 27 N. E. 483; City of In-

dianapolis V. Scott, 72 Ind. 196.

New Hampshire. — Chamberlain v.

Davis, 33 N. H. 121, 131.

Vermont. — Strong v. Dodds, 47
Vt. 348-

Letters sent to agent by client to

be communicated to attorney are

privileged. Reid v. Langlois, i

Macn. & G. (Eng.) 627, see note

84, under III, 10, D, b, post.
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Authority Must Appear,— To entitle such communications to priv-

ilege, agent's authority to make them must appear.*

(3.) Attorney's Statements or Advice to Client.— An attorney can-

not testify concerning his statements or advice to his client.^

(4.) Matters Communicated Between Attorneys for Same Client. — The
client may object to testimony of one of his attorneys concerning

communications between witness and other attorneys for client.'^

b. To Refuse to Testify. — The rule also gives client the right

to refuse to give his own testimony as to the matter of confidential

communications between himself and his attorneys.'^

4. Sharon v. Sharon, 79 Cal. 633,

678. 22 Pac. 26, 131.

5. Statements or Advice of At-
torney. —Lewis V. State, 91 Ga. 168,

16 S. E- 986; People V. Hillhouse, 80
Mich. 580, 45 N. W. 484; Erickson
V. Milwaukee L. S. & W. R. Co.,

93 Mich. 414, 53 N. W. 393-

In Jenkinson v. State, 5 Blackf.

(Ind.) 465, it is held that an at-

torney can not state what he in-

formed his client as to the intent

and meaning of certain papers.

6. Communications Between At-
torneys.— See United States v. Six
Lots of Ground, i Wood C. C. (U.

S.) 234, where it is held that cor-

respondence between attorney gen-

eral of the United States and a dis-

trict attorney in regard to a criminal

prosecution is confidential.

In Jones v. Nantahala M. & T. Co.,

137 N. C. 237, 49 S. E- 94, action was
brought by attornej^s to recover from
their clients the value of services

rendered. An attorney who had
been associated with plaintiffs, intro-

duced by defendants, testified that

plaintiffs' charges were exorbitant.

On cross-examination he was ques-
tioned in regard to a letter he had
written plaintiffs, and a copy of the

letter was admitted over defendants'

objection. Held, that the letter was
privileged. The court says :

" The
objection was hat it was a confiden-

tial communication between attorneys

and client, and could not be re-

ceived as evidence over the objec-

tion of the client (the defendant).
The letter, upon its face, shows that

the matter was of a confidential na-
ture between lawyer and client. It

contained matters directl}^ connected
with the important features of the

Vol. X

litigation, bearing on the amount that

might be recovered against the de-

fendant, and which, if they had been
known to the opposing side, might
have been harmful. The matters be-

ing confidential at the time the letter

was written, they remained so per-

petually, unless they should be after-

wards waived by the client. It

makes no difference that the carbon
copy of the letter was sent to the

plaintiffs by the witness. It was just

as much a confidential communication
as if it had been sent bj^ the client to

the plaintiffs. All communications,
whether by conversation or in writ-

ing, between the attorneys for a party
concerning the subject-matter of the
litigation, are privileged."

letters Between Attorneys See
note 86. under III, 10, D, d, post.

7. Client Not Compellable to Tes-
tify.— England. — Pearse v. Pearse,
I De G. & S. 12; s. c. 16 L. J. Ch.

153, II Jur. 52, 63 Eng. Reprint 950.

Alabama. — Birmingham R. & E.
Co. V- Wildman, 119 Ala. 547, 24
So. 548.

Arkansas. — Bobo v. Bryson, 21

Ark. 387, 76 Am. Dec. 406.

California. — Verdelli v. Graj^'s

Harbor, C. Co., 115 Cal. 517, 526, 47
Pac 364.

Indiana. — Jenkinson v. State, 5
Blackf. 465 ; George v. Hurst, 31 Ind.

App. 660, 68 N. E. 1031 ; Bigler v.

Reyiier, 43 Ind. 112.

Iowa. — Barker v. Kuhn, 38 Iowa
392.

Kansas-— State v. White, 19 Kan.

445, 27 Am. Rep. 137, cited in Wil-
kins V. Moore, 20 Kan. 538.

Nebraska. — Basye v. State, 45
Neb. 261, 283, 63 N. W. 811.

New For^. — Carnes v. Piatt, 15
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B. Attorne;y Not Incompetent as Witness.— The rule does

not make the attorney incompetent as a witness for or against his

cHent.* Consequently, a client cannot object to his attorney being

Abb. Pr. N. S. 337, 39i; People v.

Gilon, 9 N. Y. Supp. 243.

Ohio. — Duttenhofer v. State, 34
Ohio St. gi. 32 Am. Rep. 362.

Texas. — Herring v. State (Tex.

Crim.), 42 S. W. 301; Fort Worth
& D. C. R. Co. V. Lock. 30 Tex. Civ.

App. 426, 70 S. W. 456.

Vermont. — Hemenway v. Smith,

28 Vt. 701-

Wisconsin. — Herman v. Schle-

singer, 114 Wis. 382, 90 N. W. 460,

91 Am. St. Rep. 922.

In Kennedy v. Lyell, 23 Ch. Div.

387, 48 L. T. N. S. 455, the court

says :
" Having regard to the way

in which the solicitor was emploj^ed

on behalf of his client for the pur-

pose of protecting his interests and
obtaining evidence for his defense, I

am of opinion that the cHent is not

bound to disclose any information

given him by his solicitor as to the

inferences drawn by him, or as to

the effect on his mind of what he
has seen or heard, any more than

he would be bound to produce as a

whole the confidential reports made
to him, whether in writing or verbal-

1}^ by his solicitor, as to the result

of the inquiries which the solicitor

has made."

Client Turning State's Evidence.
Accomplice— In Alderman v. Peo-
ple, 4 Mich. 414, 69 Am. Dec. 321, it

is held that if a person turn state's

evidence against his accomplice in

crime, he may, for purposes of im-
peachment, be asked on cross-exam-
ination, if he had not made certain

statements to his attorney, and he
will not be permitted to refuse to

answer on the ground that his state-

ments were privileged. The court

says :
" The witness Bush was an ac-

complice in the crime for which the

defendants, his associates, were on
trial. He had been led to give evi-

dence for the people under an ex-

press or implied promise of pardon,
or that he should not be prosecuted,
on condition that he should make a
full and fair confession of the truth.

It is a rule of law, that no witness

shall be required to answer any
question that may tend to criminate

himself, yet the accomplice, when he
enters the witness box with a view
of escaping punishment himself, by
a betrayal of his co-workers in crime,

yields up and leaves that privilege

behind him. He contracts to make
a full statement, to keep back noth-

ing, although in doing so he may but
confirm his own guilt and infamy. If

he fails to do so in full, if he know-
ingly keeps back any portion of the

history of the crime he undertakes to

narrate, he forfeits his right to par-

don, and may be proceeded against

and convicted upon his own confes-

sion, already made : Rex v. Rudd,
Cowper, 331 ; Com. v. Knapp, 10

Pick., 477; 2 Russell on Cr., 958,

note a. We think an accomplice

who makes himself a witness for the

people should be required to give a

full and complete statement of all

that he and his associates may have
done or said, relative to the crime
charged, no matter when or where
done, or to whom said. He should
be allowed no privileged communi-
cations. These he has voluntarily

surrendered. The enforcement of

such a rule may be the only protec-

tion the party on trial has left—the

only means remaining to him to

meet, it may be, the perjury of the

criminal upon the witness stand."

8. Attorney Not Made Incompe-
tent United States. — Baldwin v.

National Hedge & W. F. Co., 72>

Fed. 574. 19 C. C. A. 575-

Arkansas'— Milan v. State, 24
Ark. 346.

California. — Wood v. Etiwanda
Water Co., 147 Cal. 228, 81 Pac. 512.

District of Columbia.— Oliver v.

Cameron, McArthur & M. 237.

Florida. — Buckniaster v. Kelley,

IS Fla. 180, 193.

Georgia. — Smith v. Wilkins, 113

Ga. 140, 38 S. E. 406; Sharman v.

Morton, 31 Ga. 34, 45.

Missouri. — State v. Hedgepeth,

125 Mo. 14, 28 S. W. 160; Riddles v.

Aikin, 29 Mo. 453.

Vol. X
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sworn as a witness f and an attorney cannot refuse to be sworn.^*

C. Matte;r Communicated Not Incompetent. — The effect of

the rule is not to make the matter communicated incompetent/^

D. Privilege Relates to Communication.— The privilege ap-

plies to the communication.^^

Character Not Changed by Fact of Payment' of Fee. — Non-privileged

knowledge of attorney is not rendered privileged by the fact that

the person v/ith whom he transacts business for his client pays the

attorney's fee.^^

E. Test as to Character oe Communication. — Whether or
not a given communication shall be held privileged, depends upon
the circumstances under which the attorney acquired the knowl-

edge, or imparted the advice in question.^*

Pennsylvania. — Follansbee v. Wal-
ker, y2 Pa. St. 228, 13 Am. Rep. 671.

Texas. — Houx v. Blum, 9 Tex.
Civ. App. 588. 29 S. W. II35-

Attorney May Testify to commu-
nications when called as a witness

by his client. Riddles v. Aikin, 29
Mo. 453.

" But this obligation of secrecy is

the privilege of the client, not the

incompetency of the solicitor."

Chase's Case, i Bland's Ch. (Md.)
206, 17 Am. Dec. 277.

9. Oliver v- Cameron, McArthur
& M. (D. C.) 237.

10. In re Woodward, 4 Ben. 102,

30 Fed. Cas. No. 17,999; Wisden v.

Wisden, 6 Hare 549, 67 Eng. Re-
print 1281.

11. In Tays v. Carr, 2,7 Kan. 141,

14 Pac. 456, the court says :
" It is not

the communication itself from an at-

torney to his client that is incompe-
tent; but the attorney is prevented
from testifying concerning it."

12. "The privilege applies to the

communication; and it is immaterial
whether the client is or is not a party

to the action in which the question

arises, or whether the disclosure is

sought from the client or his at-

torney." Duttenhofer v. State, 34
Ohio St. 91, 32 Am. Rep. 362, citing

Wharton on Ev. § 588, and Stephen's

Ev. art. 115.

On this subject, see discussion in

Liggett V. Glenn, 51 Fed. 381, 395,
2 C. C. A. 286, 4 U. S. App. 438.

" Such communications are not ex-
cluded on account of a privilege

which an attorney may waive because
it is a personal one, but on account

Vol. X

of a privilege attached to the com-
munication, for the better adminis-
tration of justice, and which can only

be separated from it, by the consent
of the client." Aiken v. Kilbourne,

27 Me. 252.

In Hoyt V. Hoyt, 112 N. Y. 493, 20

N. E. 402, speaking of New York
statute which embodied the rule of

the common law, the court of ap-

peals of New York says :
" The rule

does not prohibit the examination of

such classes of witnesses ; but it pro-
hibits the evidence of the character

described from being given in the

face of an objection."
13. Character Not Changed by

Payment. — Brown v. Grove, 80 Fed.

564. 25 C. C A. 644.
14. Test.— " The determination

of this question (i. e. privileged or
non-privileged communication) must
necessarily depend upon the circum-

stances under which the particular
' matter or thing ' claimed to be priv-

ileged came to be known to the wit-

ness. If ' by virtue of his relations

as attorney,' he may not testify;

otherwise, if ' he may have acquired

in any other manner ' knowledge
thereof." O'Brien v. Spalding, 102

Ga. 490, 31 S. E. 100, 66 Am. St.

Rep. 202.
" The test or rule deducible from

the authorities seems to be this: If

the statements of fact were made to

an attorney at law in good faith, for

the purpose of obtaining his profes-

sional guidance or opinion, they are

privileged ; otherwise they are not

privileged." Wade v. Ridley, 87 Me>
368, 32 Atl. 975-
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F. Not Affected by Change of Common Law Rule. — Privi-

lege is not affected by statute which changes the common law rule

and permits parties to testify in their own behalf, or requires them
to testify when called by opponent.^^

7. Essentials.— A. Attorney. — To exclude evidence on the

ground that its disclosure would violate professional confidence,

it must appear that the communication in question was made to

a member of the legal profession, as an attorney, barrister, counsel

or solicitor.^^

" In determining whether or not
an attorney should be required or
permitted to testify to a conversation
between himself and another person
without the consent of the latter, the

test is : Had such person at the time
of the conversation employed the at-

torney in his professional capacity in

respect to the subject matter of the

conversation? If yes, the testimony
would not be admissible; otherwise,

it would be." Denver Tramway Co.

V. Owens, 20 Colo. 107, 36 Pac. 848.
" The admissibility of the com-

munication, in our judgment, is not
dependent upon the manner in which
control thereof is obtained from the

counsel, but upon the inherent char-

acter of the communication itself.

If the admission or statement sought
to be put in evidence was made by
reason of the confidential relation ex-

isting between client and counsel, it

becomes a privileged communication,
and as such it is not competent evi-

dence against the client. Its com-
petency is not dependant upon the

mere manner in which knowledge
thereof may be obtained from coun-
sel. The principle forbidding its use
is not adopted as a mere rule of pro-

fessional conduct on part of the at-

torney. It confers a right upon the

client for his protection and ad-
vantage, and which he alone is au-
thorized to waive. It will not do to

hold that the communication loses

its confidential and privileged char-
acter if knowledge thereof can be
obtained by means which do not in-

volve the counsel in a breach of pro-
fessional duty." Liggett v. Glenn, 51
Fed. 381, 2 C. C. A. 286, 4 N. S. App.
438. In this case it was claimed that,

because a certain document had
passed out of an attorney's posses-
sion, it could be introduced in evi-

dence.

15. Brand v. Brand, 39 How. Pr.

(N. Y.) 193, 261.

16. Illinois. — McLaughlin v. Gil-

more, I 111. App. 563.

Iowa. — Sample v. Frost, 10 Iowa
266; Charles City Plow & Mfg. Co.

V. Jones, 71 Iowa 234, 32 N. W. 280.

North Carolina. — State v. Smith,

138 N. C. 700, 50 S. E. 859.

Ohio. — Benedict v. State, 44 Ohio
St. 679, 688, II N. E. 125.

Pennsylvania.— Schubkagel v. Dier-

stein, 131 Pa. St. 46, 54, 18 Atl.

1059, 6 L. R. A. 481.

Vermont. — Holman v. Kimball, 22

Vt. 555.

Wisconsin. — Brayton v. Chase, 3
Wis. 456.

See also discussion in Foster v.

Hall, 12 Pick. (Mass.) 89, 22 Am.
Dec. 400; Hatton v. Robinson, 14
Pick. (Mass.) 416, 25 Am. Dec. 415.

In Pierson z'. Steortz, i Morris
(Iowa) 136, it is said that: "The
rule of exemption within which it is

sought to include this case, has never,

we believe, been extended further

than to include disclosures made to

practicing attorneys for the purpose
of obtaining professional advice."

Record Must Show Status— Be-
fore an Appellate Court will rule

that certain testimony should have
been excluded on the ground that

it called for disclosure of privil-

eged communication, it must appear
that the person to whom the state-

ment in question was made was a
lawyer. IMachette v. Wanless, 2

Colo. 169, 179.

If a person, not an attorney, is

applied to and requested to draw a

conveyance, and, after communica-
tion with an attorney, advises the

person addressing him that he cannot
make the proposed conveyance, state-

ments made to the person originally

applied to are held not privileged. Doe

Vol. X
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a. Solicitor of Patents. — Communications between applicant for

patent and solicitor of patents are not privileged/^

b. Adviser and Conveyancer.— Nor are communications to a

person who acts as conveyancer and general adviser for people of

a village, but who has not been admitted to practice.^*

c. Person Admitted in Inferior Courts. — As to whether commu-
nications to persons who have been admitted to practice in inferior

courts, but not in superior courts, are privileged, the authorities are

conflicting. It has been held that such communications to such per-

sons are privileged ;^^ also that they are not.-°

d. When Admission Not Necessary. — Under statute permitting

any citizen to prosecute or defend an action by any other citizen

V. Jauncy. 8 Car. & P. (Eng.) 99-

17. Brungger v. Smith, 49 Fed.

124.

In England communications to a
" Patent Agent " are not privileged.

Mosele}^ v. Victoria Rubber Co., 55

L. T. N. S. (Eng.) 482.

18. Later v. Haywood (Idaho),

85 Pac. 494-

19. Scales v. Kelley, 2 Lea

(Tenn.) 706; English v. Ricks

(Tenn.), 95 S. W. 189.

In Benedict v. State. 44 Ohio St.

679, 688, II N. E. 125, it is held that

communications to a person who
practices before Justice's courts, but

not before superior courts, are priv-

ileged. So in Tennessee as to per-

son admitted to practice before

Justices of the Peace and County
Courts. Scales v. Kelley; English

V. Ricks, supra. In the case last re-

ferred to the court says :
" In the

court below, Mr. Bond, a witness for

the contestants, was permitted to tes-

tify—over objection—that the tes-

tator offered him $1000 to assist

him in obtaining a divorce from his

wife. In stating the offer of this

fee, the witness was permitted to de-

tail a rather extended conversation

between himself and his proposed
client in respect of the relations ex-

isting between the latter and his

wife. The ground of the objection

was that Bond was an attorney and
was consulted by Mr. English in that

capacit}^ It appears from the tes-

timony of Mr. Bond that he had a

license only under the statute per-

mitting him to practice before jus-

tices of the peace.

Vol. X

One acting under such limited li-

cense would, of course, have no
power to conduct a divorce proceed-

ing, since justices of the peace are

without jurisdiction in such matters.

However, the relations between an
attorney of this grade and one con-
sulting him upon legal rights would,
nevertheless, be confidential. It is

true, strictly speaking, all that such
embryonic attorney could legally do
would be to emplo}^ some lawyer hav-
ing a general license and turn the

fee over to him
; yet, it would not be

proper to permit one having such
limited license to obtain confidential

communications on the faith of his

office as an attorney and then to di-

vulge them on the ground that the

particular kind of case was beyond
his legal powers. Public policy re-

quires that confidential communica-
tions between client and counsel shall

be held sacred. We think the whole
conversation was incompetent, and
should have been excluded."

20. McLaughlin v Gilmore, i 111.

App. 563. In this case a man testi-

fied that a certain person had con-

sulted with him in regard to the de-

fense of an action pending before a

justice of the peace; also that wit-

ness was not a licensed attorney,

never having been admitted to prac-

tice before the supreme court, but

that he did practice in justice's

courts. Held, that the communica-
tion was not privileged, on the

ground that witness was not a law-

yer, as the laws of Illinois recognized

as lawyers those only who were elig-

ible to practice before the supreme
court.



PRIVILEGED COMMUNICATIONS. 217

of good moral character, communications between a party to an

action and a non-professional person who represents him in such

action are privileged.-^

e. Active Practice Not Necessary. — It is not necessary that the

attorney be in active practice.^-

f. Scrivener Acting as Attorney. — It has been held that the priv-

ilege extends to a scrivener who acts as attorney in a particular

transaction.^^

g. Admission in Country Where Privilege Claimed, Unnecessary.

Communications to an attorney are privileged, although made to

him in a country in which he has not been admitted to practice, and

privilege is claimed in a court of that country.^*

h. Person Addressed Must he Knozvn to be Attorney.— It is

necessary that the person to whom a professional communication

is made, be known by the party communicating, to be an attorney.^^

Belief Not Sufficient. — It has been held that it is not sufficient that

the person making a given communication believes the person ad-

dressed to be a member of the legal profession.-^

But if belief in existence of relation is caused by fraud, or mis-

take, communications made under the influence of such belief are

privileged.^^

21. Bean v. Quimby, S N. H. 94.

In this case it was sought to ex-

ckide the testimony of a perso_;i who,
not having been admitted to practice,

had represented another person in an
action. The court cited a statute of

1771, permitting any citizen of the

state to prosecute or defend an ac-

tion by any other citizen of good
moral character. Held, that com-
munications between such persons

were privileged.

22. Charles City Plow & Mfg. Co.
•;:•. Jones, 71 Iowa 234, 239, 32 N. W.
280.

23. Clay v. Williams, 2 Munf.
(Va.) 105. 5 Am. Dec. 453.
24. Lawrence v. Campbell, 4 Dr.

(Eng.) 485; ^. c. 28 L. J. N. S.

Ch. 780, 5 Jur. N. S. 1071, 62 Eng.
Reprint 186.

25. Hawes v. State, 88 Ala. 37,

68, 7 So. 302; Barnes v. Harris, 7

Cush. (Mass.) 576, 54 Am. Dec.

734; Sample v. Frost, 10 lovya 266;

Union Pac. R. Co. v. Day, 68 Kan.
726, 75 Pac. 1021.

See remarks of court in Foster v.

Hall, 12 Pick. (Mass.) 89, 22 Am.
Dec. 400.

26. Hawes v. State, 88 Ala. 37,

68, 7 So. 302; Barnes v. Harris, 7

Cush. (Mass.) 576, 54 Am. Dec.

734; Sample v. Frost, 10 Iowa 266.

This principle is stated by the court

in Foster v. Hall, 12 Pick (Mass.)

89, 22 Am. Dec. 400, in discussing

the general rules governing commun-
ications between attorney and client,

the court giving as authority for this

proposition, Fountain v. Young, 6

Esp. cEng.) 113.

27. Belief Sufficient, if Induced
by Fraud— In People v. Barker, 60
Mich. 277, 27 N. W. 539. 546, I Am.
St. Rep. SOI, the court says :

" The
respondents then examined the wit-

ness Cross, and also the prosecuting

attorne\' and sheriff, whose testimony
did not show that any confessions

were obtained from respondents by
means of threats, or b}'^ promises of

favor, or by holding out to the flat-

tery of hope ; but did show, conclus-

ively, that artifice and deception were
used to obtain a confession from re-

spondents. This was accomplished
through a detective agency of Chi-

cago, by which a detective, by arti-

fice and deception, personated, and
led respondents to believe that he
was a lawyer of celebrity from Chi-

cago ; and in the confidence of that

supposed relation obtained from them

Vol. X
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i. Attorney's Clerk or Agent. — Communications to employes or

agents of an attorney are privileged, if made to or by them in the

course of the performance of their duty to their employer, in regard

to professional business of person making the communications.

Clerk. — Thus, communications are privileged when made to or

by, or in the presence of an attorney's clerk, -^ or agent.-'-*

Agent to Collect Evidence. — If an attorney employ an agent to

collect evidence to be used in the conduct of his client's case, com-
munications between such agent and the client, and between agent

and attorney, are privileged.^'^

Must Be Agent in law Business. — To entitle communications to an

a statement of their connection with
the crime. Confidential communica-
tions made in reliance upon the sup-

posed relation of attorney and client,

whether party assuming to. act as

such is an attorney or not, are ex-

cluded upon the plainest principles of

justice. Indeed, the confessions thus
obtained, when offered in evidence,

were promptly excluded by the court.

The confessions sought to be intro-

duced were statements to or in the
hearing of other parties having no
connection whatever with the pre-

tended lawyer, and upon other and
different occasions. There was no
testimony showing what statements
the detective made to respondents
to induce them to confide in him, or
to make any confessions to him,
other than that of his being an attor-

ney from Chicago, at the time the

circuit judge decided to admit the
testimony of the witnesses relative

to the alleged confessions."

In Calley v. Richards, ig Beav.

401, 52 Eng. Reprint 407, a person
addressed letters to a solicitor who
had ceased to practice, but whose
name remained in his firm, not
knowing of the cessation from busi-

ness. Held, the letters were privi-

leged.

The distinction between cases cited

in note immediately preceding, and
those cited in this note is obvious.
In the former cases witness was not
and had not been, a lawyer. In
Richards v. Calley, witness had been
solicitor for the person addressing
him, and, so far as the record shows,
there was nothing to put such per-
son upon inquiry as to a change of
status or relationship. In People v.

Barker, the making of the communi-

Vol. X

cation in question was obtained by-

fraud.

28. ClerK— Bngland. — Taylor v.

Forster, 2 Car. & P. 195 ; 12 E. C. L.

85 ; Rex. V. Upper Bodington, &
Dowl. & Ryl. 726, 16 E. C. L. 348-

Alabama. — Hawes v. State, 88
Ala. 2>1, 68, 7 So. 302.

California. — Landsberger v. Gor-
ham, 5 Cal. 450.

Illinois.— Kinney v. Bauer, 6 111.

App. 267.

Indiana. — Indianapolis v. Scott, 72-

Ind. 196, 203.

Massachusetts. — Foster v. Hall, 12
Pick. 89, 22 Am. Dec. 400; Hatton v.

Robinson, 14 Pick. 416, 25 Am. Dec.

415-

Nezv York. — Sibley v. Wafifle, 16
N. Y. 180.

In Jackson v. French, 3^ Wend.
(N. Y.) 337, 20 Am. Dec. 699, it is

said that the cases differ on the ques-

tion whether or not communications
made to a clerk in a lawyer's office

are privileged.

29. Agent.— Parkins v. Hawk-
shaw, 2 Stark. 239, 3 E. C. L. 333-
Attorney Employed by Another^

Communications made by a person
to an attorney employed by such per-

son's attorney are privileged. State

V. Mewherter, 46 Iowa 88, 94.

Reports made by one solicitor to

another by whom he is employed to

examine and report upon records, his

report to be used in conduct of liti-

gation for his employer's client, are

privileged. Churton v. Frewen, 2
Dr. & S. 390, 62 Eng. Reprint 669.

SO. Steele v. Stewart, i Phil. 47i»

affirming s. c. 13 Sim. 533, 14 L. J.

Ch. 34, 9 Jur. 121, 41 Eng. Reprint

711; Churton v. Frewen, 2 Dr. &
S. 390, 62 Eng. Reprint 669,
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agent to privilege, such agent must act for his principal in conduct-

ing his professional business. ^^

j. Stenographer. — Communications to an attorney in presence

of his stenographer are privileged, and stenographer cannot give

such communications in evidence. ^-

k. Interpreter. — So as to statements made to an interpreter to be

translated to an attorney.'^

1. Student. — Communications to a student in a lawyer's office are

not privileged, unless the student was acting as a clerk.^*

m. Requisites of Conununication to Clerk, Etc. — Communica-
tions to clerk or agent not privileged unless it appear that they re-

lated to the business upon which their employer was engaged for

his client, and were made to enable him to perform his professional

duty.^^

B. Attorney Must be Consulted Professionally. — To en-

title a client to exclude his attorney's testimony on the ground of

privilege, it must appear that his communication was made to the

attorney professionally, the mere fact that witness v/as an attorney

not beins: sufficient.""

31. Goddard v. Gardner, 28 Conn.
172. In this case client had a conver-

sation with his attorney in the pres-

ence of the latter's son, who was his

father's agent in conducting a farm
and other business, but rendered no
service in regard to law business.

Held, that the son could be compelled
to give such conversation in evidence.

32. In State v. Brown. 2 Marv.
(Del.) 380, 36 Atl. 458, the state-

ments in question were made to a
stenographer in the office of the at-

torney-general, in preparing a case

for trial.

33. Interpreter, Client's State-

ments to— DuBarre v. Livette, i

Peake N. P. (Eng.) 108; Foster v.

Hall, 12 Pick. (Mass.) 89, 22 Am.
Dec. 400; Jackson v. French, 3
"Wend. (N. Y.) 2)2i7^ 20 Am. Dec.

699; Hatton V. Robinson, 14 Pick.

(Mass.) 416, 25 Am. Dec. 415; Clay
V. Williams, 2 Munf. (Va.) 105,

5 Am. Dec. 453.
Attorney to Interpreter As to

attorney's statements to interpreter,

see Maas v. Bloch, 7 Ind. 202.
34. Knight v. Sampson, 99 Mass.

36; Andrews v. Solomon, i Pet. C.

C. (U. S.) 356.
Even if Student is Supposed by-

Client to be an Attorney In
Barnes v. Harris, 7 Cush. (Mass.)
576, 54 Am. Dec. 734, and in Hawes

V. State, 88 Ala. 37, 68, it is held that

communications made to a student in

a lawyer's office are not privileged,

even if the person making it sup-

posed the student to be an attorney.

Or Employed to Assist in Litiga-

tion— Schubkagel v. Dierstein, 131

Pa. St. 46, 54, 18 Atl. 1059.
Or Conduct Litigation Holman

V. Kimball, 22 Vt. 555.
35. Com. V. Best, 180 Mass. 492,

62 N. E. 748; Morton v. Smith
(Tex. Civ. App.), 44 S. W. 683;
Vaillant v. Dodemead, 2 Atk. 524,
26 Eng. Reprint 715.

Attornej^'s clerk held to be within
the rule, but testimony held com-
petent on another ground. Lecour v.

Importers' & T. Nat. Bank, 6 App.
Div. 163, 70 N. Y. Supp. 419.
Agent or Clerk Not Known to be

Such— Communications made to a
person who is in fact agent or clerk

of the attorney, but who is not
known by client to be such, are not
privileged. Hawes v. State, 88 Ala.

37, 68, 7 So. 302.

36. England.— Bunbury v. Bun-
bury, 2 Beav. 173, 48 Eng. Reprint
1 146; Wilson V. Rastall, 4 Term. Rep.

754, 759.

United States. — Laflin v. Herring-
ton, I Black. 326; In re Aspinwall, 7
Ben. 433, 2 Fed. Cas. No. 591 ; In re

O'Donohoe, 18 Fed. Cas. No. 10,435.

Vol. X
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a. Attorney as Friend. — Communications made to an attorney as
a friend, and not for the purpose of enabling him to render profes-
sional service, are not privileged.^^

b. Capacity in Which Consulted. — How Determined. — The na-

Alabama. — State v. Marshall, 8
Ala. 302.

California. — Sharon v. Sharon, 79
Cal. 633, 678, 22 Pac. 26, 131.

Colorado. — Caldwell v. Davis, 10
Colo. 481, 15 Pac. 696, 3 Am. St.

Rep. 599.

District of Columbia. — Patten v.

Glover, i App. Cas. 466.

Georgia. — O'Brien v. Spalding, 102
Ga. 490, 31 S. E. 100, 66 Am. St.

Rep. 202.

Illinois. — Granger v. Warrington,
8 111. 299, 308; Goltra v. Wolcott, 14
111. 88; City of Rockford v. Falver, 27
111. App. 604.

Indiana. — Borum v. Fonts, 15 Ind.

50; McDonald v. McDonald, 142
Ind. 55, 74, 41 N. E. 336.

lozva. — Sample v. Frost, 10 Iowa
266; Shaffer v. Mink, 60 Iowa 754,
14 N. W. 726.

Kansas. — State v. Herbert, 63
Kan. 516, 66 Pac. 235.

Louisiana. — Reeves v. Burton, 6
Mart. (N. S.) 283.

Michigan. — Alderman v. People,

4 Mich. 414, 69 Am. Dec. 321.

Nebraska. — Mills v. State, 18 Neb.
575, 26 N. W. 354.
New Hampshire. — Brown v. Pay-

son, 6 N. H. 443.
New York. — Bacon v. Frisbie, 80

N. Y. 394, 36 Am. Dec. 627 ; Hoffman
V. Smith, I Caines 157; Matter of
Monroe, 2 Connolly 395; Bogert v.

Bogert, 2 Edw. Ch. 399; Crosby v.

Berger, 4 Edw. Ch. 254; .y. c. on ap-
peal, judgment affirmed, same ruling
as to privileged communications, see
Crosby v. Berger, 11 Paige Ch.

2,77 \ Clark v. Richards, 3 E. D.
Smith 89, Haulenbeek v. McGibbon,
60 Hun. 26, 14 N. Y. Supp. 393;
People V. Hess, 80 App. Div. 143,

40 N. Y. Supp. 486; Boyd v. Daily,

85 App. Div. 581, 83 N. Y. Supp.
539. affirmed without opinion 176 N.
Y. 613, 68 N. E. 1 1 14.

Pennsylvania. — Beeson v. Beeson,
9 Pa. St. 279.

Texas. — Orman v. State, 22 Tex.
App. 604, 3 S. W. 468, 58 Am.
Rep. 662.
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Utah. — State v. Snowden, 23
Utah 318, 65 Pac. 479.

Vermont. — Thompson v. Kil-

borne, 28 Vt. 750, 67 Am. Dec. 742;
Dixon V. Parmelee, 2 Vt. 185; Coon
V. Swan, 30 Vt. 6; State v. Fitz-

gerald, 68 Vt. 125, 34 Atl. 429.

Virginia. — Parker v. Carter, 4
Munf. 273, 6 Am. Dec. 513.

37. England. — Wilson v. Rastall,

4 T. R. 4 Durnf. & E. 753; Green-
law V. King, I Beav. 137 ; .?. r. 8 L.

J. Ch. N. S. 92, 48 Eng. Reprint 891

;

Smith V. Daniel], 44 L. J. Ch. 189,

L. R. 18 Eq. 649, 654. 30 L. T. 752.

District of Columbia. — Patten v.

Glover, i App. Cas. 466.

Georgia. — O'Brien v. Spalding,
102 Ga. 490, 31 S. E. 100, 66 Am. St.

Rep. 202.

Illinois.— Goltra v. Wolcott, 14
111. 88.

Nebraska. — M\\\?> v. State, 18

Neb. 575, 26 N. W. 354-

New York. — Hoffman v. Smith, i

Caines 157; Avery v. Mattice, 9 N.
Y. Supp. 166, 29 N. Y. St. 706, af-

firmed 132 N. Y. 601, 30 N. E. 1 152;
Haulenbeek v. McGibbon, 14 N. Y.

Supp. 393 ; .y. c. 60 Hun 26 ; People
V. Hoss, 8 App. Div. 143, 40 N. Y.

Supp. 486.

Pennsylvania.— Beeson v. Beeson,

9 Pa. St. 279.

South Carolina. — Branden v. Go-
wing, 7 Rich. 459, 472.

Texas. — Walker v. State. 19 Tex.
App. 176.

Vermont. — Coon v. Swan, 30 Vt. 6.

So where in arranging a transac-

tion, an attorney acts as friend of

both parties, and each of them con-

tributes to his expenses. Haulen-
beek V. McGibbon, 14 N. Y. Supp.

393. Or where he acts as attorney

for both parties without compensa-
tion. Ewers V. White's Estate, 114

Mich. 266, 72 N. W. 184. In this

case the court says :
" The claimant's

case was established by the testimony

of William N. Brown, an attorney at

law. His testimony as to statements

made by Dr. White was objected to,
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ture of the application to the attorney will be considered in deter-

mining whether or not he was consulted in his professional ca-

pacity.^®

(1.) Inference From Former Employment.— The fact that witness

had, both prior and subsequent to the communication sought to be
given in evidence, acted as attorney for the person against whom his

testimony is offered, justifies the inference that he was consulted

professionally.^^

(2.) Prior Employment Alone, Not Sufficient.— But a given commu-
nication will not be held privileged from the mere fact that, prior

to its making, witness had acted as general attorney for the person
communicating.*"

(3.) Attorney's Belief as to Character, Not Conclusive.— The char-

acter of the communication is not affected by the fact that the at-

torney regarded it in the light of a casual conversation, if it related

to matters such as are usually the subject of professional advice, and
the relation of attorney and client existed between witness and the

person addressing hirn.*^

c. Acts of Attorney as Business Agent. — An attorney can be
compelled to testify concerning communications relating to acts of

a non-professional character which he performs for his client.
*-

Protection does not extend to cases where the attorney is em-
ployed in non-professional matters.*^

on the ground that the relation of

attorney and client existed. Mr.
Brown testified that he told Dr.
White in the beginning that, if there

was to be any difficulty between the

parties, he should refuse to have any-
thing to do in the matter; that he
acted as a friend of both parties.

There was no retainer or employ-
ment. The testimony was properly
admitted. Alderman v. People, 4
Mich. 414 (69 Am. Dec. 321)." See
also State v. Herbert, 63 Kan. 516,

66 Pac. 235.
Letter to Friend Requesting At-

torney's Opinion upon stated ques-
tion, is not privileged. Rex v.

Brewer, 6 Car. & P. (Eng.) 363.
38. Parker v. Carter, 4 Munf.

(Va.) 273, 6 Am. Dec. 513.
39. Bacon v. Frisbie, 80 N. Y.

394, 36 Am. Rep. 627.
40. Branden & Nethers v. Cow-

ing, 7 Rich. L. (S. C.) 459, 472. See
Rudd V. Frank, 17 Ont. Rep. (Can.)
758.

41. Attorney's Belief Not Con-
clusive._ Moore V. Bray, 10 Pa.
St. 519.

42. Non-Professional Acts In

re O'Donohoe, Fed. Cas. No. 3,990:
Lord VValsingham v. Goodricke, 3
Hare 122, 67 Eng. Reprint 322;
Hawkins v. Gathercole, i Sim. N. S.

150, 20 L. J. Ch. 303, IS Jur. 186. 61

Eng. Reprint 58; Wilson v. Rastall,

4 T. R. 753. 759.

In In re O'Donohoe, 18 Fed. Cas.

No. 10,435, s. c, 2 Hask. 17, 7 Fed.
Cas. No. 3,990, it was held that an
attorney could be compelled to testify

whether or not he had charge of an
auction sale of his client's effects

;

also the amount and disposition of
proceeds of sale.

In Toms v. Beebe, 90 Iowa 612,

the court says :
" It is held that a

statement made to a lawyer by one
for whom he had drawn certain re-

leases, and made after the releases

were drawn, that they belonged to

the grantee in them and that said

grantee wished the lawyer to keep
them in his safe, is not a confidential

communication within Iowa Code,
section 3643, which relates to confi-

dential communications to attorneys."
43. Non-Professional Matters Not

Protected— Walker v. Wildman. 6
Madd. (Eng.) 47; Lord Walsing-

Vol. X
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d. Attorney and Client as Co-Vcndors. — If attorney and client

act together as co-vendors of property, communications between
them on the subject of the sale are not privileged.**

C. Relation of Attorney and Client Must Exist. — It is also

essential that the relation of attorney and client exist as to the sub-,

ject of the communication; in other words, the attorney must be

addressed as the attorney for the person making the communica-
tion in question.*"

a. Legatee and Exccuto/s Attorney. — The relation of attorney

ham V. Goodricke, 3 Hare 122, 67
Eng. Reprint 322; Hawkins v. Gath-
ercole, i Sim. N. S. 150, 20 L. J.

Ch. 303, 15 Jur. 186, 61 Eng. Re-
print 58.

Attorney maj' be compelled to tes-

tify as to his receipt of rents for

client. Stratford v. Hogan. 2 B. &
B. (Irish) 164; Holmes v. ]\Iatthews,

3 G. Ch. N. C. (Eng.) 379, 384.
44. In re Postlethwaite, L. R. 35

Ch. Div. (Eng.) 722.

45. England. — Rex v. Brewer, 6
Car. & P. 363 ; Reg. v. Farley. 2 Car.

6 K. 313; Marsh v. Keith, i Dr. &
S. 342. 62 Eng. Reprint 410; Wilson
V. Rastall, 4 T. R. 754; Greenlaw v.

King, I Beav. 137, 48 Eng. Reprint

891 ; INIarston v. Downes, 6 Car. &
P. 381.

Canada. — Rudd v. Frank, 17 Ont.

Q. B. 758.

United States.— In re Aspinwal!,

7 Ben. 433. 2 Fed. Cas. No. 591

;

Montgomery v. Perkins, 94 Fed. 23.

Alabama. — Williams %'. McKis-
sack, 117 Ala. 441, 22 So. 489; Baker
V. Jackson, 40 So. 348.

California. — George v. Silva, 68
Cal. 272, 9 Pac. 257; Sharon v.

Sharon, 79 Cal. 633, 22 Pac. 26;
Carroll v. Sprague, 59 Cal. 655.

Georgia. — Thompson v. Wilson,

29 Ga. 539; McLean v. Clark, 47 Ga.

24: Equitable Securities Co. v.

Green. 113 Ga. 1013, 39 S. E. 434?
Harkless v. Smith. 115 Ga. 350, 41

S. E. 634.

Illinois.
— "TyXtr v. Tyler, 126 111.

525, 21 N. E. 616, 9 Am. St. Rep.
642; Thayer v. INIcEwen, 4 111. App.
416; Granger v. Warrington, 8 111.

299. 309; City of Rockford v. Falver,

27 111. App. 604; Chillicothe Ferrv R.

& B. Co. V. Jameson. 48 111. 281.

Indiana. — Scranton v. Stewart, 52
Ind. 68; McDonald v. McDonald, 142
Ind. 55. 41 N. E. 336, 345-
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Iowa. — Shaffer v. Mink. 60 Iowa
754, 14 N. \N. 726.

Kansas. — State v. Calhoun, 50
Kan. 523. 32 Pac. 38, 34 Am. St.

Rep. 141, 18 L. R. A. 838; State v.

Herbert, 63 Kan. 516, 66 Pac. 235;
Sheehan v. Allen, 67 Kan. 712, 74
Pac. 245.

Massachusetts. — Lynde v. Mc-
Gregor. 13 Allen 172; Hoar v. Til-

den, 178 Mass. 157, 59 N. E. 641.

Michigan. — Lange v. Perley, 47
Mich. 352, II N. W. 193; Ewers v.

White's Estate, 114 Mich. 266. 72 N.
W. 184; Tucker v. Finch, 66 Wis.
17, 27 N. W. 817.

Missouri. — State v. Hedgepeth,
125 Mo. 14, 28 S. W, 160; State v.

Cummings, 189 Mo. 626, 88 S. W.
706.

Nebraska. — Clay. v. Tyson, 19

Neb. 530, 26 N. W. 240; Basye v.

State, 45 Neb. 261, 282, 63 N. W.
811; Home F. Ins. Co. v. Berg, 46
Neb. 600, 65 N. W. 780; Farley v.

Peebles, 50 Neb. 723, 70 N. W. 231

;

Romberg v. Hughes, 18 Neb. 579, 26
N. W. 351.

Nezv Hampshire. — Harriman v.

Jones, 58 N. H. 328.

Nezv York. — Bacon v. Frisbie, 80

N. Y. 394. 36 Am. Rep. 627; Kitz v

Buckmaster, 45 App. Div. 283, 61 N.
Y. Supp. 64; Rosseau v. Bleau, 131

N. Y. 177, 30 N. E. 52, 27 Am. St.

Rep. 578. In re Mellen, 18 N.. Y.

Supp. 515.

Tennessee. — Henry v. Nubert
(Tenn. Ch. App.), 35 S. W. 444-
Texas. — Flack's Admr. v. Neill,

26 Tex. 273.

Vermont. — Coon v. Swan. 30 Vt.

6; Earle v. Grout, 46 Vt. 113, 125.

Virginia.— Hall v. Rixey. 84 Va.
790, 6 S. E. 215.

Nominal Party Without Interest

in Litigation— In Allen, Adams &
Co. V. Harrison, 30 Vt. 219, 72 Am.
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and client does not exist between a legatee or devisee under a will

and the attorney for the executor.*''

b. Attorney and Person Transacting Business With Client. — At-
torney may testify concerning statements of person with whom he

transacts business for his client.*" But it has been held that if such

person asks the attorney's advice, their communications are priv-

ileged.*^

Dec. 302, action was brought on a

note held by a partnership. A., one
of the partners, assigned his interest

in the note to his co-partners, and
suit was thereafter brought on the

note in the name of the partnersliip.

Plaintiff's attorney was examined as

to a conversation had with A. con-
cerning the firm's possession of the

note. This testimony was objected

to as involving the disclosure of

privileged communications, and ob-

jection overruled. The supreme
court sustained the ruling on the

ground that as A. was merely a nom-
inal party to the action, and had no
interest in or control over it, the re-

lation of attorney and client did not
exist between him and the witness.

46. Althouse v. Wells, 40 Hun
(N. Y.) 336.
47. Marston v. Dov.mes, 6 Car. &

P. (Eng.) 381; Hill V. Elhott, 5 Car.

& P. (Eng.) 436; Desborough v.

Rawlins, 3 Myl. & Cr. (Eng.) 515,

40 Eng. Reprint 1025 ; State v. Stone,

65 N. H. 124, {sub nom. State v.

Merchant. 18 Atl. 654). See also

Brennan v. Hall, 14 N. Y. Supp. 864,

aifirmed 131 N. Y. 160, 29 N. E. 1009.

In this case client and the person
with whom he proposed to transact

business consulted in the attorney's

presence, and the attorney's knowl-
edge of the circumstances and of \h:t

services to be rendered by him was
derived from statements of the third

party. It was held that he might
state what was said by such third

party. See Rudd v. Frank, 17 Ont.
(Can.) 758.
48. Hartness v. Brown. 21 Wash.

655. 59 Pac. 491. In this case con-
sultations were had in attorney's
presence by his client and a third
person concerning certain transac-
tions between them. The attor-
ney's advice was asked, not only by
his client, but by the third person.
Held, that he could not testifv con-

cerning the latter's statements. The
court says :

" In the case at bar the

relation of attorney and client ac-

tually existed between Wiswell and
the counsel witnesses. In the sub-

ject matter of that engagement was,
at any rate, the upholding of the

transfer made from Wiswell to

plaintiff. In fact, it is apparent that

the essence of the consultation be-

tween Wiswell and counsel witnesses
and the plaintiff was the very facts

which are in controversy in this case,

and it is further apparent that Wis-
well and the plaintiff at such consul-

tation were each interested in the

maintenance of the conveyance. The
communications received at that time
from Wiswell were intermingled with

and supplemented by those from the

plaintiff, and, as one of the cotmsel

witnesses says, the whole matter was
thoroughly gone into, and Wiswell
and plaintiff each communicated un-
reservedly to counsel ; and we think

it fairly appears, also, that the plain-

tiff, while present, desired the advice

which was given at the time by the

coimsel witnesses. It seems that

counsel were impressed with the

idea that Wiswell alone was their

client, as he is the one who paid

them ; but the advice upon this mat-
ter in which both plaintiff and Wis-
well were directly interested was
given to both, though not formally

at any request from the plaintiff.

The information received by the

counsel witnesses was attributable

solely to their professional character.

It was given to tliem for advice, and
it is immaterial here to determine,

under the circumstances surround-
ing the consultation, whether the ac-

tual relation of attorney and client

existed between the plaintiff and
coimsel witnesses. The disclosures

made to the counsel witnesses by the

plaintiff, imder the circtmistances.

are within the privilege declared by

Vol. X
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c. Attorney and Client's Opponent. — Communications between
an attorney and his client's opponent in litigation are not privileged.***

d. Applicant for Loan, and Agent of Lender. — The relation of

attorney and client does not exist between a person who applies to an
attorney, who is agent of a loan company, for a loan, and the agent
making the loan, it appearing that the latter in consummating the

loan simply acted as agent, and that such legal services as he per-

formed were rather as attorney for the lender than the borrower.^*

e. Attorney as Money Lender.— Nor does the relation exist be-

tween applicant for loan and an attorney who is requested to make
loan, although applicant presents to the attorney a document show-
ing the nature of security offered. ^^ But where attorney examines
abstract of title furnished by applicant, and passes upon it, the re-

lation exists. ^-

f. Prosecuting Attorney and Witness. — On the question as to the

privileged character of communications relating to prosecution or

trial of a criminal case held between prosecuting attorney and pros-

ecuting witness the authorities are conflicting.

(1.) Communications Privileged.— It has been held that such com-
munications are privileged.^^

the statute. The authorities usually

state that this privilege is for the

benefit of the client, and that he
alone can waive it. This is unques-
tionably correct. But. as observed in

Bacon v. Frisbie, supra, the objection

can be made by any one against

whom the evidence is ofifered, in tha

interest of sound public policy. The
rule should be fairly construed, so

that the freest communication may
be made between counsel and client,

and that communications thus made,
involving the necessary and useful

intervention of others, may be equally

protected."
49. Statements by Opposite

Party. — Thompson v. Wilson, 29
Ga. 539; McLean v. Clark, 47 Ga.

24; Henry v. Nubert (Tenn. Ch.

App.), 35 S. W. 444; Thayer v. Mc-
Ewen, 4 111. App. 416; Spenceley v.

Schulenberg, 7 East (Eng.) 357;
Shore V. Bedford, 5 Man & G.

(Eng.) 271, 44 E. C. L. 149, 12 L.

J. C. P. 138.

Attorney may testify concerning
paper delivered to him by his client's

opponent in an action. Spenceley v.

Schulenberg, 7 East (Eng.) 357, 3
Smith 325 ; also that he wrote a cer-

tain letter upon request of client's

opponent (Shore v. Bedford. 5 Man.
& G. (Eng.) 271, 12 E. J. C. P. 138.
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50. Turner v. Turner, 123 Ga. 5,

50 S. E. 969, 107 Am. St. Rep. 79;
Jackson v. Bennett, 98 Ga. 106. 26 S.

E. S2i- See Reg. v. Avery, 8 Car. &
P. (Eng.) 596, where attorney for

person lending money was compelled
to testify as to statements made to
him by person seeking loan, and to

produce in evidence a forged will de-
livered to him by applicant to show
title to land offered as security, the
attorney's testimony being offered hi

prosecution of applicant for forgery
of such will.

51. Attorney Applied to for loan.
Reg. V. Farley, 2 Car. & K. (Eng.)
313-

52. Abstract Examined Doe d.

Peter v. Watkins, 6 L. J. C. P.

(Eng.) 107; .y. c. 4 Scott 15s; 3
Hodges 25, I Jur. 42. This case fol-

lows Taylor z>. Blacklow, 3 Bing. N.
C. (Eng.) 23s, 3 Scott 614, 2 Hodges
224. 6 L. J. C. P. 14.

53. Statements to Prosecuting'
Attorney Privileged Vogel v.

Gruaz, no U. S. 311; Oliver v. Pate,

43 Ind. 132, 141 ; State v. Phelps.

Kirby (Conn.) 282; Gabriel v. Mc-
MuUin, 127 Iowa 426, 103 N. W.
355; Bowers v. State, 29 Ohio St.

542.

In State v. Houseworth, 91 Iowa
740, 60 N. W. 221, the court says:
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" The statute under which the ex-

emption is claimed is as follows

:

* No practicing attorney, counselor,

physician, surgeon, minister of the

gospel or priest of any denomina-
tion shall be allowed in giving testi-

mony to disclose any confidential

communication properly entrusted

to him in his professional capacity,

and necessary and proper to enable
him to discharge the functions of his

office according to the usual course
of practice or discipline. Such pro-
hibition shall not apply to cases
where the party in whose favor the

same are made waives the rights

conferred.' We do not understand it

to be questioned but that the state-

ments by the prosecuting witness to

the county attorney were confidential,

intrusted to him in his professional
capacity, and were necessary and
proper to enable him to discharge
the functions of his office according
to the usual course of practice. This
being true, it becomes a question
whether or not statements of a
prosecuting witness in a criminal
case can come within the purview of
the statute. Because of remarks by
the district court while the question

was pending before it, we are led to

understand that much, if not con-

trolling, importance was given to the

fact of whether or not the relation

of attorney and client existed be-

tween the prosecuting witness and
the county attorney; the court think-

ing that it did not exist, for it said

:

' So far as the relation of attorney

and client is concerned, none existed

in the world.' While it is true that,

as to attorneys, such communications
are oftener made by clients than by
others, we do not think there is any
such limitation upon the operation of

the statute, but that it matters not
from whom the communication is re-

ceived, if it be to a practicing at-

torney in his professional capacity,

and necessary for him to discharge
the functions of his office. Mr.
Ranck Avas attorney for the state.

What transpired at the time of the
alleged offense was necessary and
proper to enable him to discharge
the duties of his office. His client

could not communicate with him,
and all communications must be
from third parties. But the statute

15

nowhere fixes the communication to

be privileged as between attorney
and client, nor is it there by legal

inference. The design of the law is

to better enable attorneys, ministers,

physicians, and others to discharge
the duties of their respective offices;

and it matters not from whom the

communication comes, the question
being, at all times, was it properly
intrusted, and necessary for that

purpose? We do not think it nec-
essary to consider the question from
the standpoint of public policy, which
has received some attention in ar-

gument, as we think, under the pro-
visions of the statute, the objection

should have been sustained."

In State v. Brown, 2 Marv. (Del.)

380, 36 Atl. 458, the court says

:

" The attorney general could not be
required to disclose facts coming to

his knowledge for the use of the

state in its prosecution of the ac-

cused ; nor can his private amanuen-
sis, or clerk, as Mr. Hardesty then
was. To do so would be prejudicial

to the public interest, and would in

many cases defeat the ends of public

justice. When the witness Thomas
Oakes, against objection by the

state, was permitted, for the purpose
of laying a ground for contradicting

him, to state what he had said on
this occasion to the attorney general,

in order to aid him in preparing for

the prosecution of this case, I con-

sidered that the ruling of the court

was erroneous. In public prosecu-

tions, witnesses for the state, and
those who give information to the

prosecuting officer, will not be per-

mitted to disclose Vv^hether or not

they have given information to such

officer. Such communications are

regarded as secrets of state, or mat-
ters the disclosure of which would
be prejudicial to the public inter-

ests. They are therefore protected,

and all evidence thereof excluded,

from motives of public policy. To
allow the said witness to state that

he had made a commiuiication to the

attorney general respecting this

prosecution, for the purpose of lay-

ing a ground for his subsequent con-

tradiction by now calling Mr.
Hardesty to the stand, was then as

improper as it is now futile."

Vol. X
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(2.) Contra Several courts hold that they are not privileged.^*

g. County Attorney— Knowledge of county attorney acquired in

the discharge of a duty not appertaining to his office is not priv-

ileged.^^

h. Municipal Officer to Municipal Attorney. — Nor are commu-
nications made to a city attorney by street commissioner in regard

to the condition of a street.^^ But the advice of corporation counsel

to a municipal board has been held to be privileged.^^

i. Judge of Court. — It has been held that if a person under sub-

poena to testify before a grand jury applies to the judge in control

of the grand jury for advice as to his testimony, his statements are

privileged.^®

54. Non-Privileged— Granger v.

Warrington, 8 111. 299; People v.

Davis. 52 Mich. 569, 18 N. W. 362;

Cole V. Andrews. 74 Minn. 93, 76 N.

W. 962; Cobb V. Simon, 119 Wis.

597, 97 N. W. 276, 100 Am. St. Rep.

909; Meysenberg v. Engelke, 18 ]Mo.

App. 346. ^^. ,

55. In Lange v. Perley, 47 Mich.

352, II N. W. 193. a surety upon
the bond of a defaulting county

treasurer paid the amount of the

bond, and brought suit against his

principal to recover the amount so

paid. The prosecuting attorney of

the county, who had been a member
of a committee appointed to obtain

a surrender of the treasurer's prop-

erty in settlement of his public lia-

bilities, was permitted to testify as

to knowledge obtained in the course

of negotiations had to obtain siich

surrender. Held, that his knowledge
was not privileged. The court says

:

*'
It was well understood that the

transaction was of a public nature

and that the facts were not private

and confidential, nor confined to the

knowledge of any descriptions of

persons connected as attorney and
clients."

56. City of Rockford v. Falver,

27 111. App. 604.

57. Advice of Corporation Coun-
sel— People V. Gilon, 9 N. Y. Supp.

243-
58. In People v. Pratt, 133 Mich.

125, 94 N. W. 752. a man who had
been subpoenaed to appear as a wit-

ness before a grand jury applied for

advice concerning his testimony to

the judge of the court which caused
the grand jury to be summoned.
The judge stated " I cannot give j^ou
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any advice." The judge then stated

that the person applying was not

bound to say before the grand jury

anything to incriminate himself. He
then advised the person addressing

him to see an attorney. He then

said :
" Tell the truth, whatever it

is." The person addressing the

judge then proceeded to make a

statement. In a subsequent prose-

cution of this person it was held that

communications between him and the

judge were privileged. The court

says :
" If Judge Person had not

been, as he was, the judge of the

circuit court for the county of Ing-

ham, who had convened the grand
jur}-, the principles of law above re-

ferred to would have prevented his

disclosing the communication re-

spondent made to him. It is true

that Judge Person's position as

judge of the circuit court prevented

his becoming, in law, respondent's'

attorney. But it did not, in fact,

prevent his advising respondent what
course to pursue. How is the prin-

ciple which regards as confidential

communications between attorney

and client affected by the fact that

the attorney in this case was also a

judge? If it be true that the fact

that the attorney was the judge pre-

vented his legally acting as attorney,

it is also true that the fact that he

occupied that position gave an in-

creased weight to his advice. The
reasons for regarding as confidential

communications made in conse-

quence of advice from an ordinary

attorney apply with full force, and
are re-enforced by others, when that

advice emanates from an attorney

who is also a judge. The law pro-
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j. Married Woman and Husband's Attorney.— Communications
between a married woman and her husband's attorney have been held

to be privileged. ^^

k. Attorney of Person Jointly Interested.— Where two persons
are jointly interested in an enterprise, and one of them refers the

other to the solicitor of the first party for advice, and the second
party consults such solicitor, their communications are privileged.*'"

1. Attorney for Co-Conspirator. — When several persons jointly

indicted for conspiracy employ separate counsel, and meet, with
their respective attorneys, for consultation as to their joint defense,

none of the attorneys can testify as to statements made by any of
the defendants."^

m. Relation, Question of Fact. — Whether or not the relation of

attorney and client existed between given persons, is a question of

fact,**- but although a question of fact it has nevertheless been held

tects these communications as con-
fidential, because of the nature of

the confidence which exists between
the client and the attorney of his

choice. That confidence is not di-

minished, but is increased, when the
advice is given by the judge author-
ized not merely to express an opin-
ion, but to declare the law. Not
often will a judge undertake to give
legal advice. Circumstances may,
however, as in this case, make it his

duty to give it. When they do, he
will not, in any technical sense, be-
come the attorney of the person to

whom it was given. But if, as a
result of such advice, he receives the
confidence of that person, the prin-
ciples of public policy applicable to

attorney and client require that con-
fidence to be respected."

59. Statements made by a mar-
ried woman to her husband's at-

torney in regard to sale of personal
property, part of which is claimed by
her, have been held privileged, the
attorney being regarded as acting for
both husband and wife. Scranton v.

Stewart, 52 Ind. 68. To same ef-

fect, see Scott v. Ives, 22 Misc. 749,
51 N. Y. Supp. 49. wliere attorney
who prepared a will for his client
sent for testator's wife and con-
sulted with her concerning her
rights under the will.

Such communications are not
privileged, as against the wife, in
litigation between herself and hus-
band, it appearing that in the trans-
action out of which the litigation

arose the wife acted upon the ad-
vice of her husband's attorney. In
such case the wife has the right to
production of cases laid before coun-
sel and opinions rendered thereon.
Warde v. Warde, 3 Macn. & G. 365,
21 L. J. Ch. 90. IS Jur. 759, re-
versing I Sim. (N. S.) 18. 42 Eng.
Reprint 301. In this case it was held
that the attorney was the common
attorney of husband and wife. See
"Common Attorney," under III, 11,

M, a, (i.).

60. Rochefoucauld v. Boustead,
74 L. T. N. S. (Eng.) 783.

61. Chahoon's Case, 21 Gratt.
(Va.)_822, 841. See remarks of
court in Rochefoucauld v. Boustead.
74 L. T. N. S. (Eng.) 783.

62. /»o'/a»a. — IMcDonald v. Mc-
Donald, 142 Ind. 55, 41 N. E. 336.
Nebraska. — Basye v. State, 45

Neb. 261, 282, 63 N. W. 811; Clay v.

Tyson, 19 Neb. 530, 26 N. W. 240.

New York. — Bacon v. Frisbie, 80
N. Y. 394, 36 Am. Rep. 627; Kitz v.

Buckmaster, 45 App. Div. 283, 61 N.
Y. Supp. 64.

North Carolina. — Hughes v.

Boone, 102 N. C. 137, 9 S. E. 286.

Texas. — Harris v. Daugherty. 74
Tex. I, II S. W. 921, 15 Am. St.

Rep. 812.

Utah. — State v. Snowden, 23
Utah 318, 65 Pac. 479.
Vermont. — Childs v. Merrill, 66

Vt. 302, 29 Atl. 532.

Such is a reasonable conclusion
from the opinion of the court in

Goltra V. Wolcott. 14 111. 88.

Vol. X
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to be a question to be determined by the court, not by the jury.*'^

(1.) Decision of Trial Court Conclusive.— The finding of the trial

court as to existence of relation is conclusive, and is not reversible by
appellate court.®*

(2.) Relation Disclaimed by One Claimed to be Client.— It has been
held that when an attorney refuses to answer a question on the
ground that his answer would involve the disclosure of matter com-
municated to him by a certain person as client, and the person re-

ferred to makes oath that the relation of attorney and client never
existed between himself and witness, the attorney must testify.*^^

Contra.— But the contrary has been held.^*'

(3.) Relation Denied by Attorney. — If attorney denies that in a

certain transaction he acted for a person claimed to be his client, he

may testify concerning the transaction.*'^

(4.) Conflict Between Attorney and Client. — Cases involving con-

flict of testimony of attorney and client as to existence of relation

are given in the notes.®*

(5.) Attorney in Doubt. — If an attorney who is interrogated con-

Test as to Relation "If a per-

son, in respect to his business af-

fairs or troubles of any kind, con-
sults with an attorney in his profes-

sional capacity with the view to ob-
taining professional advice or as-

sistance, and the attornej' voluntarily

permits or acquiesces in such con-
sultation, then the professional em-
ployment must be regarded as es-

tablished; and the communication
made by the client or advice given
by the attorney under such circum-
stances is privileged. An attorney is

employed—that is, he is engaged in

his professional capacity as a lawyer
or counselor—when he is listening to

his client's preliminary statement of

his case, or when he is giving advice
thereon, just as truly as when he is

drawing his client's pleadings, or ad-
vocating his client's cause in open
court. It is the consultation between
attorney and client which is priv-

ileged, and which must ever remain
so, even though the attorney, after

hearing the preliminary statement,

should decline to be retained further
in the cause, or the client, after hear-
ing the attorney's advice, should de-

cline to further employ him. The
general rule undoubtedly is that a
breach of professional relations be-

tween attorney and client, whatever
may be the cause, does not of itself

remove the seal of silence from the

Vol. X

lips of the attorney in respect to

matters received by him in confi-

dence from his client. Foster v.

Hall. 12 Pick. 89; Hunter v. Van
Bomhorst, i Md. 504; Cross v. Rig-
gins, 50 Mo. 335." Denver Tram-
way Co. V. Owens, 20 Colo. 107, 36
Pac. 848.

63. McDonald v. McDonald, 142
Ind. 55, 41 N. E. 336. In this case,

referring to question of relation, the

court says :
" This, however, was a

matter of fact for the court to de-

termine, we think, from the facts,

after hearing them, bevond the jury."
64. Childs V. Merrill, 66 Vt. 302,

29 Atl. 532.

65. Relation Denied by Client.

In re Mellen, 18 N. Y. Supp. 515;
Schurtz V. Romer, 82 Cal. 474, 23
Pac. 118.

66. Contra. _ Gulf, C. & S. F. R.

Co. V. Gibson (Tex. Civ. App.), 93
S. W. 469.

67. Brinkerhoff 7'. Peek, 114
^lich. 628. 72 N. W. 621.

In case where attorney and a cer-

tain person contradicted each other

as to existence of relation, held that

attorney's testimony was admissible,

apparently upon the ground that the

trial court believed the attorney.

Reese v. Bell, 138 Cal. xix, 71 Pac. 87.

68. State v. Calhoun, 50 Kan.

523. 32 Pac. 38. 34 Am. St. Rep. 141,

18 L. R. A. 838. This was a pro-
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ceeding in the nature of a writ of

error coram nobis to revoke sen-

tences passed upon plaintiff. The
state claimed that error was com-
mitted in excluding the testimony of

K., an attorney, on the ground that

a conversation testified to was had
while K. was acting as plaintiff's at-

torney. Plaintiff testified, in a depo-
sition given seven years after the

conversation, that K. never was his

attorney. K. testified that when the

conversation was had he was plain-

tiff's attorney. On objection of
plaintiff, K.'s testimony was ex-

cluded. This ruling was held cor-

rect. The appellate court held that

it was for the trial court to deter-

mine whether or not the relation of
attorney and client existed. The
court further held that plaintiff was
not conclusively bound' by his state-

ments made in his deposition, but
had the right, through his counsel,

to show by the testimony of the

proposed witness that the relation of
attorney and client did in fact exist.

In M'Intyre v. Costello, 6 N. Y.

Supp. 397, widow claimed dower in

certain lands conveyed by her hus-

band. It was claimed that the hus-

band had bought the land in ques-

tion from his sister, taking title in

his own name. The attorney who
prepared the deed by which the hus-
band acquired title was offered as a

witness to testify to declarations

made to him by the husband prior

to his acquisition of title, as well as

subsequent declarations to the effect

that the land belonged to the sister.

The attorney testified that he acted

for both parties to the deed, after-

wards attempting to qualify this by
stating that he acted for grantor and
grantee (husband) or the person for

whom grantee was transacting the

business— adding "That is. his sis-

ter." He added that he never saw
the sister in the matter, that he was
general attorney for the husband,
who paid him for this particular

servnce. Witness was permitted to

testify to declarations and admis-
sions of husband as to ownership of
the land. Held, that the admission
of this testimony constituted error.

Conflict Between Attorney and
Client as to Relation In Davis v.

Morgan, 19 Mont. 141, 47 Pac. 793,

an attorney's testimony was intro-

duced to the effect that a certain per-

son consulted him as to so transfer-

ring certain personal property as to

avoid the levy of an execution. The at-

torney testified that the consultation

was had, but that he did not con-
sider this consultation and the advice
which he gave as constituting the

relation of attorney and client, that

nothing was said about a fee, and
he did not regard himself as at-

torney for the other person when he
advised him. The other person tes-

tified that he consulted the attorney

as such and for the purpose of ob-
taining his professional opinion. On
motion the attorney's testimony was
stricken out. This ruling was held
correct. The supreme court says

:

" The omission to pay a fee is not
the only test of whether such a re-

lation may have existed."

Where testimony of an attorney is

objected to on the ground that it will

disclose confidential communication,
and the attorney testifies that he was
not the attorney for the person making
the communication, and the circum-
stances under which it was made
show that he was not, his testimony
is admissible. Sharon v. Sharon, 79
Cal. 633, 678, 22 Pac. 26, 131.

Evidence Conflicting— Attorney
Permitted to Testify Where it is

claimed that an attorney acted for

all parties to a transaction, and the

evidence on the subject is conflicting,

the attorney will be permitted to

testifj' as to statements made by the

parties during the transaction. Har-
ris V. Daugherty, 74 Tex. i, 11 S. W.
921, 15 Am. St. Rep. 812. In this

case an attachment had been levied

on certain live stock as the property
of S. H. claimed the property and
brought proceedings to try the right

of property. H. claimed under bill

of sale executed by S. Plaintiff

claimed that the bill of sale was
made to hinder, delay and defraud
creditors of S. The attorney who
drew the bill of sale was offered as

a witness to show statements of S.

made at the time the bill of sale was
drawn. His testimony was objected

to. It appeared that H. and S. were
present when the bill of sale was
drawn, and that after the institution

of the proceedings to try the right of

Vol. X
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cerning information acquired from a certain person is in doubt as

to existence of the relation of attorney and client between them, he
should decline to testify,'^'' or his testimony should be excluded.'^''

n. Privileged, if Relation Believed to Exist. — It has been held

that if a person seeking professional assistance makes statements to

an attorney believing that the attorney is acting for him, such state-

ments are privileged/^

o. Relation Wrongly Assumed. — It has been held that, if attor-

ney, in violation of duty, acts as attorney for a certain person, their

communications are not privileged.^-

D. Communication Must be; Made; While; Relation Exists.

It is essential that the communication be made while the relation of

attorney and client exists, or during a conference held for the pur-

pose of forming the relation.'^^

property, the attorney was employed
by H. It also appeared that the at-

torney accepted employment from H.,

believing that it would not conflict

with the interest of S., for whom
he considered himself retained, he

having been S."s attorney prior to

that time, and having continued to be

such. It also appeared that before

the trial the attorney received from
S. a letter waiving privilege, and
consenting that he might make full

disclosure. H. testified that he em-
ployed the attorney to draw the bill

of sale and paid him for it. S. and
the attorney testified that S. was the

employer. Held, that the attorney's

testimony as to statements made by
H. when the bill of sale was drawn
was properly admitted.

69. People v. Barker. 56 111. 300.

70. Myers v. Dorman, 34 Hun
(N. Y.) 115.

71. Relation Believed to Exist.

Carroll v. Sprague, 59 Cal. 655

;

People V. Barker, 60 Mich. 277, 27
N. W. 539. 546, I Am. St. Rep. 501

;

People V. Pratt, 133 Mich. 125. 94 N.

W. 752, 67 L. R. A. 923, Sheehan
V. Allen, 67 Kan. 712. 74 Pac. 245.

In Alderman v. People, 4 Mich.

414, 69 Am. Dec. 321, it is held that a

communication which a person
makes to an attorney under the im-

pression that the attorney has con-

sented to act for him is privileged,

although the attorney did not so un-

derstand and denies that he agreed to

act for such person. In this case

several persons were indicted for

conspiracy. One of them, having

Vol. X

turned state's evidence, was asked as

to a conversation he had had with
an attorney. Witness testified that

the attorney had agreed to act for

him. The attorney testified that he
had declined to act as attorney for

the witness. The trial court refused

to require the witness to testify to

a conversation between himself and
the attorney. On appeal this ruling

was held correct. The supreme
court says :

" We have no doubt that

if a communication should be made
to an attorney in fact, by a party,

under an impression that such at-

torney had consented or agreed to

act as the attorney of such party,

that such communication would be
privileged, although the attorney

himself may not have so understood
the agreement."

72. In Tugwell v. Hooper, 10

Beav. 348, 50 Eng. Reprint 616,

an attorney was appointed trustee

for two persons. In a contest be-

tween two beneficiaries the attorney
claimed that he had acted as at-

torney for one of them, and that

their communications were privil-

eged. The court held that the at-

torney, being trustee for both par-

ties, could not act as adviser to one
of them, and that, as to the other

beneficiary, communication between
attorney and his client were not

privileged.

73. Such relation must be exis-

tent or in contemplation at the time

the communication is made.
Georgia. — Skellie v. James, 81

Ga. 419, 8 S. E. 607.
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a. Communications Made Prior to Relation Are Not Privileged.'*

b. Subsequent. — Communications made after termination of re-

lation are not privileged/^

Indiana. —-Jennings v. Sturde-
vant, 140 Ind. 641, 40 N. E. 61.

loiva. — Theisen v. Dayton, 82
Iowa 74, 47 N. W. 891.

Kansas. — Robinson's Exrs. v.

Blood's Heirs, 10 Kan. App. 576, 62
Pac. 677.

Massachusetts. — Hoar v. Tilden,

178 Mass. 157, 59 N. E. 641.

Missouri. — Wilson v. Godlove, 34
Mo. 337-

^New York. — Yordan v. Hess, 13

Johns. 492.

Tennessee. — Ellis v. State, 92
Tenn. 85, 20 S. W. 500.

In Brown v. j\Iattliews, 79 Ga. i,

4 S. E- 13, the court says :
" The tes-

timony which rendered it certain that

the deceased had procured Hardison
to amend his deed to the defendants
by inserting therein the premises now
in dispute, was that of Mr. Haygood,
an attorney at law, who detailed a
conversation which he had with the

deceased and his brother, or rather,

which they had with him, touching
the matter. This testimony was ob-
jected to as disclosing knowledge
acquired under the seal of profes-

sional confidence. We agree with
the court below in thinking that

Haygood was neither employed pro-
fessionally, nor consulted with a
view to employment. He was
' raided,' not retained. To exclude
declarations as communications to

counsel, or made with a view to em-
ployment, their root in the relation,

or contemplated relation, of client

and attorne}^ must be manifest. They
must be the offspring of the relation,

present or prospective, not of taking
or expecting to take the fruits of
such a relation without forming it.

To tax a lawyer's courtesy or liber-

ality for advice or services is not to

employ him. Generally, the test of
employment is the fee.''

74. Prior to Employment— Non-
Privileged. — England. — Vaillant v.

Dodemead, 2 Atk. 524, 26 Eng. Re-
print 715; Cutts V. Pickering, Ventr.

197, as cited in note to Vaillant v-

Dodemead, supra, in Vol. 26, p. 715,
English Reprint; cited to same effect

by Lord Brougham in Greenough v.

Gaskell. 11 Myl. & K. 98, 107. 39
Eng. Reprint 618; Bulstrod r. Letch-

mere, 2 Freeman Ch. 5 (case 4), 22

Eng. Reprint 1019.

Alabama. — Johnson v. Cunning-
ham, I Ala. 249; Crawford v- Mc-
Kissack. i Port. 433.

Georgia. — Chappell & Co. v.

Smith, 17 Ga. 68.

Indiana. — Jennings v. Sturdevant,

140 Ind. 641, 40 N. E. 61.

lozi'a. — State v. Swafford, 98 Iowa
362, 67 N. W. 284.

Missouri.— Gerhardt v- Tucker,

187 Mo. 46, 85 S. W. 552.

Nezv York. — Baker v. Arnold, i

Caines 258.

North Carolina. — State v. Smith,

138 N. C. 700, 50 S. E. 859.

South Carolina. — Stoney v. M'-
Neil, Harp. Law 557, 18 Am.
Dec. 666.

Texas. — Harris v. Daughertv. 74
Tex. I, II S. W. 921, 15 Am. St.

Rep. 921 ; Simmons Hdw. Co. v.

Kaufman, 77 Tex. 131, 8 S. W. 283.

In Theisen v. Dayton, 82 Iowa 74,

47 N. W. 891, an attorney was em-
.plo\'ed to draw a conveyance of land

purchased by his client- His em-
ploj-er wished to retain him to render
services in the future concerning the

property conveyed, which employ-
ment the attorney refused. Held,
that what was said in regard to the

future employment was not privi-

leged in an action in which the con-

veyance was in question.

75. Subsequent to Relation.
Georgia. — Philman v. Marshall,

103 Ga. 82, 29 S. E. 598.

Illinois. — Chillicothe Ferry R. &
B. R. Co. V- Jameson, 48 III' 281.

Indiana. — Doan v. Dow, 8 Ind.

App. 324. 35 N. E. 709-

Kansas. — State v. Herbert, 63

Kan. 516, 66 Pac 235.

Louisiana. — Williams, Phillips &
Co. z'. Benton, 12 La. Ann. 91.

Nezv York. — IMarsh v. Howe, 36
Barb. 649; Mandeville v. Guernsey,

38 Barb. 225.
Communications Subsequent to

Relation— In Yordan z'. Hess, 13

Vol. X
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c. Former Employment Not Sufficient. — The fact that an attorney-

had, prior to the time of making the communication in question,

acted as such for a certain person in all or some of his business

transactions, is not sufficient to entitle such communication to priv-

ilege, if it appears that the attorney was not so acting in the matter
to which the communication related.'*^

d. That Statement Repetition of Privileged Statement, Imma-
terial. — The fact that statements the same as, or similar to, that

in question were made while relation existed, does not render incom-

petent statements made, or voluntarily repeated, after termination of

relation."^

e. N'egotiations for Employment. — Privilege extends to state-

ments made in the course of negotiations for the employment of

an attorney.'^

Negotiations by Third Person. — But if negotiations are made by a

person claimed to have been acting as agent for the person alleged

Johns. (N. Y.) 492, it is held that

statements made to attorney by one
who had once been his client, but

between whom and the attorney the

relation had ceased to exist at the

time communication was made, were
not privileged. And this, although
the statements may have been but

repetitions of communications made
while the relation existed. But the

court states that if a repetition of the

statement appears to have been
elicited by an artifice, for the pur-

pose of being used as evidence, the

evidence should not be received.

In Hager v. Shindler, 29 Cal. 47,

a person convej^ed certain property

to his attorney, who, in turn, con-

veyed it to a third party. In an ac-

tion to set aside these deeds, on the

ground of fraud, the attorney was
called as a witness to show that both

the deed to him and the deed by him
were made without consideration.

Questions were objected to as call-

ing for disclosure of privileged com-
munications. Objections were over-

ruled, and, on appeal, this ruling was
held correct, on the ground that the

communication as to the first convey-
ance was made to witness not as at-

torney but as trustee, and as to the

second conveyance, the relation of

attorney had ceased to exist.

Statement of client to attorney af-

ter termination of action, to effect

that he, client, is pleased with the

Vol. X

result of the action, is not privileged.

Cobden v. Kendricks, 4 T. R. 431.
76. Indiana— Thomas v. Griffin,

I Ind. App. 457, 27 N. E. 754-

Kansas. — State v. Herbert, 63
Kan. 516, 66 Pac. 235.

Missouri. — Wilson v. Godlove, 34
Mo. 32,7; Aultman v. Daggs, 50 Mo.
App. 280. 299.

Nebraska. — Home F. Ins. Co. v.

Berg, 46 Neb. 600, 65 N. W. 780.

New York.— People v. Hess. 8
App. Div. 143. 40 N. Y. Supp. 486.

North Carolina.— Eekhout v. Cole,

135 N. C. 583, 47 S. E. 655.

Pennsylvania. — In re Turner's
Estate, 167 Pa. St. 609, 31 Atl. 867.

Te.vas. — Flack's Admr. v. Neill,

26 Tex. 273.

That Relation Once Existed Not
Sufficient. — In Harless v. Harless,

144 Ind. 196, 41 N. E. 592, it is said

that it is not enough to exclude a

statement that the relation of at-

torney and client once existed be-

tween witness and a certain person,

so long as it is not proposed to prove
by witness confidential communica-
tions made in the course of his em-
ployment.

77. Brady v. State, 39 Neb. 529,

58 N. W. 161 ; Yordan v. Hess, 13

Johns. (N. Y.) 492.

78. Farley v. Peebles, 50 Neb. 723,

70 N. W. 231 ; Nelson v. Becker, 32
Neb. 99, 48 N. W. 962; State v.

Snowden, 23 Utah 318, 65 Pac. 479.
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to occupy the relation of client, it must appear that such person

authorized the employment/^

f. Statement to Third Party of Intention to Employ. — Privilege

does not extend to statements that a person intends to employ a

certain attorney, although made to another attorney with whom
the attorney in question was associated.^^

E. Communication Must Have Been Made by Reason oe Re-
lation. — It is also essential that the communication be made by
reason of the existence of the relation of attorney and client.*^

Information Presumed Acquired by Reason of Relation. — Communi-
cations made to an attorney by a third person, and relating to evi-

dence in a pending cause in which he is engaged, are presumed to

have been made to him in his professional capacity.^^

79. Sharon v. Sharon, 79 Cal. 633,

678, 22 Pac. 26, 131.

80. Baker v. Jackson (Ala.), 40
So. 348.

81. England. — Morgan v. Shaw,
4 Madd. 54, 56 Eng. Reprint 629.

Alabama. — KHng v. Tunstall, 124
Ala. 268. 27 So. 420.

Georgia. — Chappell & Co. v.

Smith, 17 Ga. 68; McDougald v.

Lane, 18 Ga. 444; Brown v. Mat-
thews, 79 Ga. I, 4 S. E. 13 ; Skellie

X'. James, 81 Ga. 419, 8 S. E. 607;
Harkless v. Smith, 115 Ga. 350, 41

S. E. 634.

Iowa. — Reinhart v- Johnson, 62

Iowa 155, 17 N. W. 452.

Massachusetts. — Hoar v. Tilden,

178 Mass. 157, 59 N. E. 641.

Nebraska. — Clay v. Tyson, 19
JSIeb. 530, 26 N. W. 240.

Texas. — Taylor v. Evans (Tex.
Civ. App.), 29 S. W. 172.

Vermont. — State v. Fitzgerald, 68
Vt. 125, 34 Atl. 429.

If it may be fairly inferred that

communications were induced by the

fact of relationship, they are privi-

leged. Bacon v. Frisbie, 80 N. Y.

394, 36 Am. Rep. 627 ; Myers v. Dor-
man, 34 Hun (N. Y.) 115.

82. Young V. Holloway, 57 L- T.
N. S. (Eng.) 515. In this case the

court says :
" The affidavit here ap-

pears to me to be drawn in a way
which ought not to be taken as a

precedent. If we were to hold the

plaintiff strictly to her affidavit, I

think the affidavit is defective ; but
we must deal with the case upon
broad principles, and must read the
affidavit by the light of the admis-

sion of the opposite parties—that

there is no other cause for which
these letters can be suggested to have
been sent to the solicitor and counsel,

except the mere cause that they were
the solicitor and counsel at the time
in this action. If these letters had
reference to the case in which they
were solicitor and counsel, and if

the true inference is that they were
sent to them as such, the affidavit

must be treated as if it had stated

that inference on oath, which I think

would be done if we allowed an ad-
journment for the purpose. If then
we draw that inference upon the affi-

davit as it stands, we have simply to

ask ourselves the question whether
the fact that a letter was volunteered
by a person who wrote and sent it

to a solicitor because he was a soli-

citor, and for the purpose of the doc-
ument being held by him as solicitor,

differentiates this from the ordinary
case where a solicitor has procured
documents in the course of his em-
ployment. It appears to me that

there is no such difference, and in

reality there was as much an invi-

tation to the person who sent these

letters as if the solicitor had written

to the person and expressly asked for

them. His character as solicitor was
an indication to the world that all

information which was honest, bona
fide, and material for the purposes of

the cause might be sent to him, ought
to be sent to him, and would be re-

ceived by him on behalf of his client.

Therefore he received those letters

confidentially for his client, not for

himself or for any other purpose, and
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F. CoNFiDKNTiAi.. — It is also essential that the communication:
in question was confidential,^^ and so regarded by client.^*

Client's Belief Sufficient.— It has been held that communications
relating to matters which are ordinarily the subject of professional

advice are privileged, when made by client in the course of trans-

acting his business, to his attorney, and believed by him to be con-
fidential, although the attorney may have regarded what was said

in the light of a casual conversation.**^ So, if under belief that it

I think received them for the very
reason that he was professionally

employed. Therefore this case falls

within the principle laid down by
Lord Blackburn in Lyell v. Kennedy,
and by many other judges."

83. England. — Bunbury v. Bun-
bury, 2 Beav. 173, 9 L. J. Ch. N. S.

I, I Beav. 318, 48 Eng. Reprint
1 146; Marsh v. Keith, i Dr. & S-

342; s. c. 30 L. J. Ch. 127, 3 L. T.

498, 62 Eng. Reprint 410; Cotman v.

Orton, 9 L. J. N. S. Ch. 268; Park-
hurst V. Lowten, 2 Swanst. 194, 216,

36 Eng. Reprint 589.

Alabama. — Kling v. Tunstall, 124

Ala. 268, 27 So. 420.

California. — Sharon v. Sharon, 79
Cal. 633, 678, 22 Pac. 26, 131 ; Hager
V. Shindler, 29 Cal. 47.

Georgia. — Burnside v. Terry, 51

Ga. 186.

Illinois. — Tyler v. Tyler, 126 111.

525, S41, 21 N. E. 616, 9 Am. St.

Rep. 642.

Indiana. — Harless v. Harless, 144
Ind. 196, 41 N. E. 592.

Iowa. — Caldwell v. Meltveldt, 93
Iowa 730, 61 N. W. 1090; State v.

Kidd, 89 Iowa 54, 56 N. W. 263.

Kansas. — In re Elliott (Kan.), 84
Pac. 750.

Louisiana. — Reeves v. Burton, 6
Mart. N. S. 283.

Missouri— Henry v. Buddecke,
81 Mo. App. 360.

Montana. — Smith v. Caldwell, 22
Mont. 331, 56 Pac. 590.

Nebraska. — Elliott v. Elliott

(Neb.), 92 N. W. 1006.

Nezv Hampshire. — Brown v. Pay-
son, 6 N. H. 443.
New York. — King v. Ashley, 96

App. Div. 143, 89 N. Y. Supp. 482,

affirmed 179 N. Y. 281, 72 N. E. 106.

Pennsylvania. — Levers v. Van-
Buskirk, 4 Pa. St. 309; Heaton v.

Findlay, 12 Pa. St. 304; Kramer v.
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Kister, 187 Pa. St. 227, 40 Atl. 1008,

44 L. R. A. 432.

Utah. — State v. Snowden, 23 Utah
3 1 8, 6s Pac. 479.

Vermont.— Earle v. Grout, 46 Vt>
113. 125-

Wisconsin. — Aultman & Co., v^

Ritter. 81 Wis. 395, 51 N. W. 569.

"The purpose of the provision of
law is, no doubt, to secure to liti-

gants ample protection against any
breach of the proper confidence which
it is necessary that they should re-

pose in their legal advisers. It may
therefore be argued that the word
" confidence," as used in the code,

properly was intended to apply to

any facts, the knowledge of which
was acquired by the attorney in the

course of his dealings as attornej'

with his client, whether the knowl-
edge of such facts was acquired by
word or writing, or in any other
manner." McClure v. Goodenough,
12 N. Y. Supp. 459. The context
shows that the word " argued " is

used by the court in the sense of
" assumed " or " concluded-"

84. R e g a r d e d as ConfidentiaU

Sharon v. Sharon, 79 Cal. 633. 678,

22 Pac. 26, 131. In re Elliott

(Kan.), 84 Pac. 750.
85. Moore v. Bray, 10 Pa. St. 519;

Sheehan v. Allen, 67 Kan. 712, 74
Pac. 245. In this latter case it was
attempted to be shown by two at-

torneys that a certain person was in-

sane. It appeared that he had con-
sulted each of them as to matters
usually discussed with lawyers, but
each testified that, on account of such
person's condition, he had made no
charge, and had not considered the

relation as existing. Each admitted
professional relations, and one con-
ceded that the person in question

acted upon a belief in the existence

of the relation. The court says :
" In
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is necessary, client inserts unnecessary matter in privileged writ-

ing, it is privileged. ^'^

a. Whether or Not Confidential. — Hoiv SJiozvn. — Whether or

not a particular communication was confidential is a matter to be

established by evidence,^' or by an application of the maxims and

principles which usually control human action.^^

Confidential or Not, Inference. — Whether or not a given communi-

cation was confidential, may be inferred from (i) the nature of the

communication; (2) the circumstances under which it was made.

(1.) Nature of Communication (A.) Matters To Be Communicated
To Another. — Matters communicated to an attorney for the purpose

of beins: communicated to others are not confidential.®^

this case Richard Collins twice sought

out an attorney for the purpose of

obtaining legal advice and assistance

upon matters he deemed of import-

ance. In each case the attorney con-

sulted accepted his confidences as an
attorney at law engaged in the prac-

tice of his profession, and obtained

from him information imparted upon
the faith of that relation. One of

these attorneys conceded that Richard
Collins acted upon a belief in the

existence of such relation. The other

conceded that he himself at the time

acted in good faith upon such a be-

lief to the extent of procuring a
patent, writing letters, and investi-

gating a title. Therefore neither one
will be allowed to profane the rela-

tion after his client's death. Be-
sides this, it would be a strange pro-

cedure which would permit a witness

to testify outright that he believed

a person to be insane at a certain

time for the purpose of removing a

bar to his relating certain facts, with-

out which he would not be qualified

to speak at all upon the question ot

the person's sanity. The very ques-

tion at issue could not be conclusively

decided by the witness in order to

render him competent to speak upon
it. If the witnesses had founded
their opinions upon observations

made in common with others in a

nonprofessional capacity, or upon
facts which did not come to their pe-

culiar knowledge because their pro-

fessional opinions and guidance had
been sought, they might have shown
themselves to be competent to tes-

tify. ... In this case, however,
it is quite clear the witnesses would

not have learned the major portion

of the facts which they disclosed, or

held the most important conversa-

tions which they repeated on the wit-

ness stand, had they not undertaken

to consult with and act for Richard
Collins as his attorney. This being

true, they were incompetent to tes-

tify as to such facts and conversa-

tions."

86. Cleave v. Jones, 7 Exch.
(Welsby, H. & G.) 421.

87. Hager v. Shindler, 29 Cal. 47

;

Sharon v. Sharon, 79 Cal. 633, 678,

22 Pac. 26, 131. See note 88.

88. Hager v. Shindler, 29 Cal. 47-

In this case the coi^rt says :
" If it

appears by extraneous evidence, or

from the very nature of the trans-

action, that confidence was not, and
on the maxims by which human na-

ture is ordinarih' governed, could not

have been contemplated, then the fact

communicated may be proved by the

testimony of the attorney."
89. Matters to be Made Known.
England. — Gore r. Bowser, 5 De

G. & S. 30, 64 Eng. Reprint 1004;

Gore V. Harris, 21 L. J. N. S. Ch. 10,

15 Jur. 1 168. Compare Gainsford v.

Grammar, 2 Camp. 9.

Canada. — Walton v. Bernard, 2

Grant Ch. (U. C.) 344. 363.

United States. — Edison Elec. L.

Co. V. United States Elec. L- Co., 44
Fed. 294.

California. — Ferguson v. McBean^
91 Cal. 63, 73, 27 Pac. 518, 14 L. R.

A. 65.

District of Coliwibia. — Oliver v.

Cameron, McArthur & M. 237.

Illinois. — Scott z'. Harris, 113

111. 447.
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(B.) Matters To Be Made Public.
— The communication of matters

which the attorney must necessarily, in the discharge of his duty,

make pubHc is not confidential, as the making of statements to be

embodied in a pleading to be filed for client.""

(C.) Paper, Recording Necessary To Attorney's Protection.— Nor is

the delivery to attorney of a paper which it is necessary for him

to record to protect his own interest.^^

Kentucky. — List's Exrx. v. List,

26 Ky. L. Rep. 691, 82 S. W. 446.

New York. — Collins v. Robinson,

72 Hun 495, 25 N. Y. Supp. 268; Do-
heny v. Lacy, 59 N. Y. Supp. 724,

734, 42 App. Div. 218, affirmed 168

N. Y. 213, 61 N. E. 255; Bartlett v.

Bunn, ID N. Y. Supp. 210.

Texas. — Henderson v. Terry, 62

Tex. 281; Taylor v. Evans (Tex.

Civ. App.), 29 S. W. 172.

Wisconsin. — Herman v. Schle-

singer, 114 Wis. 382, 394, 90 N. W.
460, 91 Am. St. Rep. 922.

In McTavish v. Denning, Anthon.

(N. Y.) 15s, defendant's attorney

was asked if he had not at a certain

time, on behalf of defendant, made
certain propositions to defendant's

creditors. This question vi^as ob-

jected to as calling for confidential

communications. The court says:
" The witness must answer the ques-

tion proposed to him. The compro-
mise was not a matter confidential in

its nature, but was made public by
communication to the creditors."

90. Caldwell v. Meltveldt, 93
Iowa 730, 61 N. W. 1090; Ruiz v.

Dow, 113 Cal. 490, 45 Pac. 867.

Matter to be Pleaded,— In Wal-
do V. Beckwith, i N. M. 182, an at-

torney was offered as a witness to

prove that a partnership existed be-

tween certain persons. His testimony

was objected to on the ground that

he had learned the facts sought to be

disclosed as attorney for those per-

sons. It was shown that witness had
been employed by them to bring suits.

The,court said that the information

was ' given to be made public in

bringing the suits, and could not be

regarded as confidential.

Matters communicated to counsel

for the purpose of being set forth

in a pleading are not confidential.

San Antonio & A. P. R. Co. v.

Brooking (Tex. Civ. App.), 51 S.

w. 537.
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Pleading to be Filed In State

V. Marshall. 8 Ala. 302, M. was in-

dicted for burglary, the indictment
charging him with being a slave.

The state introduced as a witness an
attorney who testified that M. had
applied to him to prepare a petition

to the legislature praying for M.'s
freedom. Witness stated that he
had prepared such a petition, but
that M. had never called for it.

Prisoner objected to this testimony,

and his objection was overruled. On
appeal this ruling was held correct.

The court says :
" No inference can

be drawn from the statement upon
the bill of exceptions that the com-
munication was confidential, but the

inference must be that it was not,

as the only fact disclosed was one
which it was proper to make public.

If the disclosure had been of the

facts upon which the prisoner rested

his application to the legislature, it

might be different." See also Cor-
mier V. Richard, 7 Mart N. S. (La.)

177.

In /n re Elliott (Kan.), 84 Pac. 750,

an attorney was proceeded against

for disbarment, it being charged,

among other matters that he had
disclosed privileged communications,
the disclosure consisting in showing
an answer prepared for a client. It

appeared that the client had caused
the substance of this answer to be
printed in a newspaper, and had al-

lowed the notary before whom it

was verified to read it. As to the

nature of the communication the

court says :
" The only purpose of

preparing this answer evidently was
that it was to be filed in court in the

case in which it was entitled and
thus making it public." Held, that

the communication was not privil-

eged.

91. Strickland v. Capital City

Mills (S. C), 54 S. E. 220.
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(D.) Statements Made In Coneersing Authority.— Statements made
by client to attorney in the course of conferring authority upon him
to make a contract or other business arrangement with third per-

son for client are not confidential.^^

(a.) Authority To Authorice Another.— Nor are statements giving

him power to authorize a third person to do a certain act.^^

(b.) Authority To Compromise.— Nor are statements made in con-

ferring authority to make a compromise.'**

(E.) Matters Necessarily Not Private.— Knowledge which attor-

ney has of matters concerning his client which are necessarily not

private in their nature is not confidential.^^

92. Burnside v. Terry, 51 Ga.

186; Benton v. Benton, 106 La. Ann.

99, 30 So. 137; Martin v. Piatt. 4 N.
Y. Supp. 359; Williams v. Blumen-
thal, 27 Wash. 24. 67 Pac. 393 ; Bart-

lett V. Bunn, 10 N. Y. Supp. 210, 31

N. Y. St. 319; Shove V. Martine, 85
Minn. 29, 88 N. W. 254, 412.

In Koeber v. Somers, 108 Wis.
497, 84 N. W. 991, 52 L. R. A. 512,

the court saj's :
" The transaction

here between Felker and plaintiff, if

it took place, would fall obviously
within all the reasons of the cases

above quoted to justify inference of

an implied authority to him to testify

with reference thereto, and waiver
of any privilege of secrecy. The at-

torney's own interests are vitally af-

fected, for, if he may not prove that

he had authority to settle the claim
of plaintiff against the defendant,
and to receive from the latter money
in consideration thereof, he is placed
in an attitude of fraud, and his

standing and repute in the business
world must suffer. Again, the ir-

resistible effect of the granting of
authority to one's attorney to deal

with a third person is to authorize
that attorney to communicate the
fact, whether he does it by words or
solely by executing the authority.
Indeed, he cannot perform the serv-
ice delegated to him without so

communicating. The rule, therefore,
outlined by the above-cited authori-
ties, that an attorney is not re-

strained by any duty of confidence
to his client to withhold the fact that
he has received from that client au-
thority as an agent to deal with a
third person, certainly after the au-
thority has been acted on, is founded
upon the soundest reason, and is

absolutely necessary to prevent the
privilege of secrecy from being
made an implement of injustice and
fraud. The ruling of the court that
Mr. Felker could not testify as to

whether authority was given him by
his client to make the written settle-

ment which he did make was error."
93. Bartlett v. Bunn, 10 N. Y.

Supp. 210, 31 N. Y. St. 319.
94. Bruce v. Osgood, 113 Ind. 360,

14 N. E. 563.
95. Client's Statements in Court.

Foreman v. Archer (Iowa), 106 N.
W. 372.
Agreement Made in Court on be-

half of client. Kramer v. Kister, 187
Pa. St. 227, 40 Atl. 1008, 44 L. R.
A. 432.

Attorney's knowledge that cause of
action in a case on trial is the same
as that in another action in which
he appeared. Levers v. Van Buskirk,

4 Pa. St. 309. See Heaton v. Find-
la}', 12 Pa. St. 304.

Attorney may testify as to state-

ments made by client as witness
upon a former trial of the action in

which attorney is called. Kling v.

Tunstall, 124 Ala. 268, 27 So. 420.

But not if his knowledge of client's

testimony was first imparted to* him
by client in the course of profes-

sional employment. Henry z'. Bud-
decke, 81 Mo. App. 360.
Matter Not Private in Its Nature.

Facts in Knowledge of Adversary.

Schaaf v. PVies, 77 Mo. App. 346,

359. In this case counsel for plain-

tiff called upon defendant's attorney
to obtain information as to transac-

tions between plaintiff and defend-
ant. He was informed that defend-
ant held certain stock of plaintiff's

intestate as collateral securit}-, which

Vol. X
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(a.) Copy of Public Record.— Client's act in giving attorney copy

of a public record is not confidential.®*'

(b.) Copies of Deposition.— Copy of client's deposition in attor-

ney's possession is not privileged.®^

(c.) Testimony Taken To Enable Attorney To Advise. — But it has

been held in England that if the solicitor for trustee in bankruptcy

causes the examination of a witness to be taken for the purpose of

enabling such solicitor to advise his client whether or not to bring

an action concerning a bankrupt's affairs, the transcript of such

testimony in the solicitor's possession is privileged.®^

(d.) Notes of Evidence taken by an attorney or his clerk during the

trial of an action are not privileged.®®

(e.) Notes of Proceedings in Chambers. — Nor are an attorney's

notes or memoranda of matters which take place during proceed-

ings in chambers.^

(f.) Document Identified by Client, But Not Filed. — A privileged doc-

ument is not deprived of its character by the fact that client for

defendant would surrender upon
payment of the note thereby secured.

Defendant sold the stock at pledgee's

sale. Plaintiff sued, alleging con-

spiracy to obtain possession of the

stock, and praying for damages.

One issue was : Did plaintiff know,
prior to pledgee's sale, that the stock

was pledged as security for a debt
Upon the trial defendant offered to

prove by plaintiff's attorney that he
— plaintiff's attorney— had com-
municated to his client the knowl-
edge obtained from defendant's at-

torney. Question objected to as call-

ing for disclosure of confidential

communication. Objection sustained.

The rule sustaining objection was
held erroneous, and judgment re-

versed. The court says :
" One of

the exceptions to the general rule

which excludes communications be-

tween attorney and client, is in cases

whefe the subject-matter of the com-
munication is not in its nature pri-

vate. I Greenleaf on Evidence, sec.

244. This exception is stated by the

supreme court of Pennsylvania in

Beeson v. Beeson, 9 Pa. 301, thus

:

' The rule does not extend to the

protection of matter communicated,

not in its nature private, or which
cannot properly be termed the sub-

ject of a confidential disclosure.'

Applying the rule we think it rea-

sonably clear that the communication
by Krone to Mrs. Schaaf of the facts

Vol. X

learned from Arnstein can not be

regarded as a confidential disclosure.

It concerned facts which were within

the knowledge of those who were
opposed in interest to Mrs. Schaaf,

and which facts she employed Krone
to ascertain for her." Schaaf Admr.
v. Fries, 77 Mo. App. 346. To same
effect, see Standard Oil Co. v,

Meyer Bros. Drug Co., 84 Mo. App.

76, in which it is held that a letter

from attorney to client stating that

one of client's debtors was indebted

to others was not privileged. The
court said that as to the fact of such

indebtedness was probably known to

many persons, a statement of it was
not in its nature private.

96. State v. Kidd, 89 Iowa 54, 56

N. W. 263.

97. Goldstone v. Williams, Dea-
con & Co., L. R. Ch. Div. 1899. Vol.

I, p. 47. 68 L. J. N. S. Ch. Div 24,

79 L. T. N. S. 373.

98. Learoyd v. Halifax J. S. Co.,

62 L. J. N. S. Ch. 509, 68 L. T. N.

S. 158.

98. Nicholl V. Jones, 2 H. & M.
(Eng.) 588; Rawstone v. Mayor, etc.

of Preston, L. R. 30 Ch. Div. 116,

54 L. J. N. S. Ch. Div. 1102, 52

L. T. N. S. 922 ; Robson v. Worswick,

L. R. 38 Ch. Div. 370, 58 L. J. Ch.

31, 59 L. T. N. S. 399.

1. Ainsworth v. Wilding, 65 L.

J. Ch. 432, I Ch. 673, 74 L. T. 193,

69 Iv. J. N. S. Ch. Div. 695.
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whom it was prepared identifies it while on the witness stand, if

it is not filed in evidence.

-

(2.) Inferred From Circumstances of Making', — (A.) Communication
Made In Public Place. — The fact that a communication was made
in a public place is a circumstance to be considered in determining
its character.^

(B.) Attorney Acting For Others Than Claimant That in ar-

ranging a certain transaction, an attorney acted for persons other

than the one claiming privilege, and for himself, is a circumstance

to show that knowledge acquired from claimant was not confi-

dential.*

b. Witness in Doubt. — When an attorney called as a witness, is

in doubt as to whether a certain statement was made by his client

upon the witness stand, or whether it was made to him as attorney,

the court should, of its own motion, exclude his testimony.^

Duty of Witness. — In such case, witness should submit the mat-

ter to the court for advice.*^

G. Private. — To establish the character of a communication

as confidential, it must have been made privately.'^

a. Communication in Presence of Third Person. — Statements

between attorney and client in the presence of third persons are not

privileged as to the third persons, and they may give in evidence

what they hear.^

2. Goldstone v. Williams, Deacon
& Co., L. R. Ch. Div. 1899, Vol. i.

p. 47, 68 L. J. N. S. Ch. Div. 24,

79 L. T. N. S. 373-

3. Public Place— Street As to

communications made upon a public

street, see Sharon v. Sharon, 79 Cal.

-633, 22 Pac. 26, 131 ; Goltra z: Wol-
cott. 14 111. 88.

The fact that a conference be-

tween attorney and client took place

in a public building, and in a room
in which other persons were present,

will not, alone, cause the court to

conclude that communication was
not confidential. Parker v. Carter, 4
Munf. (Va.) 273, 6 Am. Dec. 513.

But the fact that conversation be-

tween attorney and client takes place
in the presence of other persons, is

entitled to some weight as showing
that communications were not con-
fidential, but is not conclusive.
Brazier v. Fortune, 10 Ala. 516;
Doheny v. Lac}', 168 N. Y. 213, af-
tinning s. c. 59 N. Y. Supp. 724.

4. Pawson v. Merchants' Bank,
II Ont. Pr. (Can.) 18.

5. People v. Atkinson, 40 Cal. 284.
6. People V. Barker, 56 111. 300.

See Bank of Columbia v. French's
Exrx., I Cranch C. C. (U. S.) 221.

7. Brazier v. Fortune, 10 Ala. 516;
IMurphy z\ Waterhouse. 113 Cal. 467,

45 Pac. 866, 54 Am. St. Rep. 365;
Stone V. Minter, iii Ga. 45, 36 S.

E. 321, 50 L. R. A. 356; Colt V.

McConnell, 116 Ind. 249, 19 N. E.

106; State V. Kidd, 89 Iowa 54, 56
N. W. 263 ; Denser v. Walkup, 43
Mo. App. 625; Miller v. Palmer, 25
Ind. App. 357, 58 N. E. 213, 81 Am.
St. Rep. 107.

In jMiller v. Palmer, 25 Ind. App.

357, 58 N. E. 213, 81 Am. St. Rep.
107. it was held that an attorney's

clerk could testify that certain papers
were, in open court, delivered to his

employer as attorney for person
claiming privilege.

Actually Overheard From re-

marks made in the opinion in Bacon
V. Frisbie, 80 N. Y. 394, 36 Am. Rep.

627, it would seem that the court in-

clined to hold that one who claims

a certain statement is not secret, be-

cause of presence of third persons,

must show that it was actually over-
heard.

8. Third Persons Alabama.
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b. Statements of Third Person in Presence of Attorney and Client,

Nor are statements of a third party, nor the cHent's agent, in pres-

ence of attorney and client, although the third party employs attor-

ney on behalf of cHent, and pays him for his services.^

c. Third Persons Present, Not Privileged. — The authorities are

conflicting on the question whether or not an attorney may testify

to communications which take place between himself and client in

the presence of third persons. It has been held that he may testify.^*

Cotton V. State, 87 Ala. 75, 6 So. 625.

Colorado. — Denver Tramway Co.

V. Owens, 20 Colo. 107, 129, 36 Pac.

848.

/Ja/zo. — State v. Perry, 4 Idaho

224, 38 Pac. 655.

/oit-a. — State v. Sterrett, 68 Iowa

76, 25 N. W. 936.

Massachusetts. — Blount v. Kimp-
ton, 155 Mass. 378, 29 N. E. 59°,

31 Am. St. Rep. 554; Day v. Moore,

13 Gray 522; Hoy v. Morris, 13

Gray 519, 74 Am. Dec. 650.

Missouri. — Tyler v. Hall, 106 Mo.

313, 17 S. W. 319, 27 Am. St. Rep.

327; Weinstein v. Reicl, 25 Mo.

App. 41.

Nebraska. — Basye v. State, 45
Neb. 261, 283, 63 N. W. 811.

New York. — Jackson v. French, 3

Wend, 337, 20 Am. Dec. 699; People

V. Buchanan, 145 N. Y. i, 26, 39 N.

E. 846.

Te.ras. — Walker v. State, 19 Tex.

Crim. 176.

In Goddard v. Gardner, 28 Conn.

172, the court says :
" No reason of

necessity requires that any witness

(save an interpreter,) should ever be

present at a consultation between the

client and his attorney, and if the

client procures or submits to the

presence of such a witness, he volun-

tarily confides his secrets, not to his

attorney only, but also to the witness,

in whose custody the law can not

protect them when the interests of

justice require that they should be

disclosed. '2 Stark. Ev., 230. i

Greenl. Ev. § 239. i Phil. Ev., 162.

Gainsford v. Grammar, 2 Camp., 9
Jackson v. French, 3 Wend., 337,

Hatton V. Robinson, 14 Pick., 416.

In the case before the court, the

consultation was held in the presence

of a witness in no way connected

with the case or with the parties,

whose presence was unnecessary,

Vol. X

whose services were in no way ap-

propriated, and who had no interest

in, or connection with, the profes-

sional business of the attorney. The
facts communicated in the consulta-

tion were voluntarily communicated
to the witness as well as to the at-

torney. The rule which enjoins the

attorney's silence does not extend to-

such a witness, and the court below
erred in refusing to hear his testi-

mony. It is not our duty to promul-
gate any opinion of the conduct of

the witness. The moral sense of al-

most every man will indicate truly

the line of duty and propriety in such

a case as this. To such protection as

that moral sense affords, the party

must be referred."

9. Frank v. Morley's Estate, io5

Mich. 635, 64 N. W. 577-

10. England. — Griffith v. Davies,

5 Barn. & Ad. 502, 27 E. C. L. 114;

Ripon V. Davies, 2 N. & M. 310;
28 E. C. L. 358; Weeks v. Argent, 16

M. & W. 817, 16 h. J. 209, II Jur.

525-

California. — Gallagher v. William-
son, 23 Cal. 332, 83 Am. Dec. 114;.

Ruiz V. Dow, 113 Cal. 490, 45 Pac.

867; Murphy v. Waterhouse, 113 CaL
467, 45 Pac. 866, 54 Am. St. Rep. 365.

Georgia. — Stone v. Minter, iii

Ga. 45, 36 S. E. 321, 50 E. R. A. 356.

Illinois. — Andrews v. Scott, 113.

111. App. 581, 594, affirmed in Scott v.

Aultman, 211 111. 612, 71 N. E. 11 12.

Indiana. — Coh v. McConnell, 116

Ind. 249, 19 N. E. 106.

lozua. — Wyland v. Griffith, 96
Iowa 24. 64 N. W. 673.

Michigan.— House v. House, 61

Mich. 69, 27 N. W. 858, I Am. St.

Rep. 570; Cady v. Walker, 62 Mich.

157, 28 N. W. 805, 4 Am. St. Rep. 834-

Mississippi. — Perkins Admr. v.

Guy, 55 Miss. 153, 178, 30 Am. Rep.

510.
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(1.) Clerk.— Also that his clerk may testify to conversations be-

tween his employer, his employer's client, third persons and him-

self."

(2.) Client's Agent Present.— But if the third person present sus-

tains the relation of confidential agent of client, communication in

his presence is confidential.^^

d. Third Persons Present Privileged. — It has also been held that

communications between attorney and client are confidential not-

withstanding the presence of third persons, and that the attorney

may not be compelled to testify .^^

Missouri. — Weinstein v. Reid, 25
Mo. App. 41 ; Denser v. Walkup, 43
Mo. App. 625 ; Hamil v. England, 50
Mo. App. 338.

Nebraska. — Elliott v. Elliott, 92
N. W. 1006; Adler & Sons Cloth. Co.

V. Hellman, 55 Neb. 266, 75 N. W.
877.

New Jersey. — Carr v. Weld, 19

N. J. Eq. 319; Roper z-. State, 58 N.

J. L. 420, 33 Atl. 969.

New York.— Whiting v. Barney,

30 N. Y. 330, 86 Am. Dec. 385;
Britton v. Lorenz, 45 N. Y. 51

;

Doheny r. Lacy. 168 N. Y. 213, 224,

61 N. E. 255, affirming 59 N. Y. Supp.

724; Brand v. Brand, 39 How. Pr.

193, 202; Root V. Wright, 21 Hun
344; Woodruff V. Hurson, 32 Barb.

557; Hurlburt v. Hurlburt, 2 N. Y.
Supp. 317; Smith V. Crego, 7 N. Y.
Supp. 86; In re McCarthy's Will, 8
N. Y. Supp. 578; Sheldon v. Sheldon,
11 N. Y. Supp. 477; Greer v. Greer,

12 N. Y. Supp. 778; Brennan v. Hall,

14 N. Y. Supp. 864, affirmed 131 N.
Y. 160. 29 N. E. 1009; Cooperson v.

Polio, 62 N. Y. Supp. 772; Mertens
V. Wakefield, 35 Misc. 501, 71 N. Y.

Supp. 1062; Lecour v. Importers &
T. Nat. Bk., 61 App. Div. 163. 70
N. Y. Supp. 419; In re Barnes' Will,

70 .A.pp. Div. 523, 75 N. Y. Supp. 373

;

In re Simons' Estate, 48 Misc. 484,

96 N. Y. Supp. 1103 ; People v.

Buchanan, 145 N. Y. i, 39 N. E.

846 ; Root V. Wright and Greer v.

Greer, supra, approved in Van Al-
styne v. Smith, 82 Hun. 382, 31 N.
Y. Supp. 277, though circumstances
under which communication there in

question was made, are not stated.

North Carolina. — Carey v. Carey,
108 N. C. 267, 12 S. E. 1038; Hughes
V. Boone, 102 N. C. 137, 159, 9 S.

E. 286.

16

Pennsylvania. — Hummel v. Kist-

ner, 182, Pa. St. 216. 37 Atl. 815.

South Carolina. — Mofifatt v. Har-
din, 22 S. C. 9.

In Denser v. Hamilton, 52 Mo.
App. 394, it was held that memoran-
dum made by attorney while trans-

acting business for his client in the

presence of others was not privileged.

In State z\ Fitzgerald, 68 Vt. 125,

34 Atl. 429, it is said that attorney

ma}' testify as to knowledge of cli-

ent's condition acquired in presence
of third person.
Who are Third Persons In mat-

ter of Bellis & Milligan, 38 How.
Pr. (N. Y.) 79, it is said that client's

wife to whom attorney conveyed
land which had just been conveyed to

him by his client to protect the same
from his creditors was not a third

person.
11. Cooperson v. Polio, 62 N. Y.

Supp. 772.
12. Bowers v. State, 29 Ohio St.

S42; Spaulding v. State, 61 Neb. 289,

85 N. W. 80.

13. Denver Tramway Co. v.

Owens. 20 Colo 107, 129, 36 Pac.

848; Kaut V. Kessler, 114 Pa. St.

603, 7 Atl. 586; Hartness v. Brown,
21 Wash. 65s, 59 Pac. 491 ; Gabriel

V. McMullin, 127 Iowa 426, 103 N.

w. 355.
From the ruling in Spaulding v.

State, 61 Neb. 289, 85 N. W. 80, it

would seem that an attorney is in-

competent to testify to communica-
tions made by client in presence of

third persons who employ the at-

torney on behalf of person making
communication. But in Frank v.

Morley's Estate. 106 Mich. 635, 64
N. W. 577, it is held that attorney

may testify concerning statements

made in presence of himself and

Vol. X
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Presence of Third Persons at conference between attorney and cli-

ent is a circumstance to be considered in determining whether or

not a certain communication was confidential.^*

e. Conversation Between Client and Third Person Not Privileged.

Attorney may give in evidence conversation held in his presence

by his client and a third person relating to the matter concerning
which the attorney is acting for his client.

^^

f. Coniniiinication From Third Person to Attorney, Not Privi-

leged. — Statement of Third Person. — Attorney may testify as to

statement of third person made to him in presence of himself and
client.^*^ Also as to his own statement made to client's opponent in

client's presence.^^ Also as to conversations between third parties

in the presence of himself and client.^^

g. Injunction of Secrecy Not Essential. — It is not necessary that

client enjoin his attorney to keep the communication secret.^^

H. Purpose, Advice.— It must appear that the communication
was made to the attorney for the purpose of obtaining his advice

client by person wIk) employs him
for client, and pays his fee.

In Blount v. Kimpton, 155 Mass.

378, 29 N. E. 590, 31 Am. St. Rep.

554, it is held that although com-
munications between attorney and
client are made in the presence of

third persons, they are, neverthe-

less, as between attorney and client,

privileged. " They (persons claim-

ing the privilege) contend that if

they (communications) are made in

the presence and hearing of a third

person, that removes the privileg;;.

and makes the testimony of the at-

torney concerning them admissible.

But as between the client and at-

torney, they are still confidential,

though made in the presence or
hearing of a third party. The only
effect of that is that they are less

confidential in fact, and that such
third party may testify to them. It

does not qualify the attorney as a
witness."

14. Brazier v. Fortune, 10 Ala.

516; Doheny v. Lacy, 168 N. Y.

213, 61 N. E. 255, affirming 59 N. Y.
Supp. 724.

15. California. — Gallagher v. Wil-
liamson, 23 Cal. 331, 83 Am. Dec.
1 14 ; Sharon v. Sharon, 79 Cal. 633,

678, 22 Pac. 26, 131.

Georgia. — Stone v. Minter, 1 1

1

Ga. 45, 36 S. E. 321, 50 L. R. A.

356.

Iowa. — Wyland v. Griffith, 96
Iowa 24, 64 N. W. 673.
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Minnesota. — Hanson v. Bean, 51

Minn. 546, 53 N. W. 871, 38 Am.
St. Rep. 516.

A'ezi.' York. — Brennan v. Hall,

131 N. Y. 160, 29 N. E. 1009, af-

iirmi)ig 14 N. Y. Supp. 864; In re

McCarthy's Will, 8 N. Y. Supp. 578.

NortJi Carolina. — Carey v. Carey,
108 N. C. 267, 12 S. E. 1038.

S u t h Carolina. — Moffatt v.

Hardin, 22 S. C. 9, 26.

16. Frank v. Morley's Estate, 106

Mich. 635, 64 N. W. 577; Sharon v.

Sharon, 79 Cal. 633, 678, 22 Pac. 26,

131. Contra. — Hyde v. M'Cartney,
2 Molloy (Irish Ch.) 544.

17. Ripon V. Davies. 2 N. & M.
310, 28 E. C. L. 358; Hughes i:

Boone, 102 N. C. 137, 159, 9 S. E.

286.

18. Gallagher v. Williamson. 23
Cal. 331. 83 Am. Dec. 114; Moffatt
V. Hardin, 22 S. C. 9, 25 ; Hughes
V. Boone, 102 N. C. 137, 159. 9
S. E. 286.

19. Parker v. Carter, 4 Munf.
(Va.) 27Z. 6 Am. Dec. 513; McLel-
lan V. Longfellow. 32 Me. 494, 54
Am. Dec. 599; Wheeler v. Hill. 16

Me. 329.

From language used in State v.

Kidd, 89 Iowa 54, 56 N. W. 263. it

would seem that the supreme court

of Iowa were inclined to hold, that

writing sent by client to attorney is

not privileged, unless client enjoins

secrecy.
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as to the rights or obhgations of his chent, or obtaining the rendi-

tion by him of other professional service. ^"^

a. General Conversation Not Privileged. — A mere general con-

versation between a person and an attorney, when there is nothing

to show that the latter's advice was sought to determine the conduct

20. England. — Gardner v. Irvin,

48 L. J. N. S. Exch. 223, 4 Exch.
Div. 49, 40 L. T. 35 ; Bx parte Camp-
bell, 5 Ch. App. 703; s. c. 23 L. T.

N. S. 289; Cobden v. Kendricks. 4
T. R. 431; Foakes v. Webb, 54 L. J.

Ch. 262, 28 Ch. Div. 287, 51 L. T.

625.

Colorado. — Machette v. Wanless,
2 Colo. 169, 179.

Delazvare. — Johnson v. Farmers'
Bank, i Harr. 117.

Illinois. — Granger v. Wanington,
8 111. 299.

Indiana. — Borum v. Fonts, 15

Ind. 50; Lloyd v. Davis, 2 Ind. App
170. 26 N. E. 232; McDonald v.

McDonald, 142 Ind. 55, 41 N. E.

336, 345.
Massachusetts.— Hatton v. Rob-

inson, 14 Pick. 416, 25 Am. Dec. 415.

Michigan.— House v. House, 61

xMich. 69, 27 N. W. 858. I Am. St.

Rep. 570; Carty v. Walker. 62 Mich.

157. 28 N. W. 805, 4 Am. St. Rep.

834..
Minnesota. — Hanson v. Bean, 51

Minn. 546, 53 N. W. 871, 38 Am.
St. Rep. 516.

Missouri. — State v. Hedgepeth,
125 Mo. 14. 28 S. W. 160; Schaaf v.

Fries, 77 Mo. App. 346, 359.

Nebraska. — Brady v. State, 39
Neb. 529, 58 N. W. 161.

Nezv York. — Marsh v. Howe, 36
Barb. 649; Wadd v. Hazleton, 17 N.
Y. Supp. 410; Morvell z'. Van Buren,
28 N. Y. Supp. 1035; Phoebus i/.

Webster. 40 Misc. 528, 82 N. Y.
Supp. 868.

Te.vas. — Flack's Admr. v. Neill,

26 Tex. 273 ; Flenderson v. Terry,
62 Tex. 281 ; Stallings v. Hullum, 79
Tex. 421, 15 S. W. 677.

Vermont. — Earle v. Grout, 46 Vt.

113.
_

IVisconsin. — Aultman v. Ritter,

81 Wis. 395, 51 N. W. 569.
The communication must have

been made for the purpose of ob-
taining the attorney's advice for the
regulation of his client's conduct.

Caldwell z'. Davis, 10 Colo. 481, 15
Pac. 696, 3 Am. St. Rep. 599.

" But to render a communication a

privileged one ... it must have
been made to the attorney by the

party or client as his legal adviser,

and for the purpose of obtaining hi."?

legal advice and opinion relative to

some legal right or obligation." Al-

derman v. People, 4 Mich. 414, 69
Am. Dec. 320. See also Orman v.

State, 22 Tex. App. 604, 58 Am
Rep. 662.

In Laflin v. Herrington, i Black

(U. S.) 326, it was held that a let-

ter written by a client to his attor-

neys complaining of their lack of

fidelity was not privileged.

Statements Concerning Payment
of Attorney's Fee Attorney may
testify concerning his client's state-

ments in regard to payment of fee.

Eekhout V. Cole. 135 N. C. 583. 47
S. E. 655; Strickland v. Capital Citv

Mills (S. C), 54 S. E. 220; Smith-
wick z>. Evans, 24 Ga. 461. But see

Holden v. State, 44 Tex. Crim. 382,

71 S. W. 600.

Compare People v. Pratt, 133

Mich. 125, 94 N. W. 752, in which
a ruling apparently contrary to the

rule stated in the text is made. In

this case it is said that " The priv-

ilege is not confined to communica-
tions made for the purpose of ob-

taining advice. It extends to ' com-
munications made to an attorney in

the course of any professional em-
ployment, and which may be sup-

posed to have been drawn out in

consequence of the relation in which
the parties stand to each other."

"

Citing Williams v. Fitch, 18 N. Y.

546. In this case a person under
subpoena to appear before a grand
jury applied for advice as to his

testimony to the judge of the court

which summoned the grand jury. It

was held that their communications
were privileged. See dissenting

opinion.

Vol. Z
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of the person addressing him, and when there was no retainer, is

not privileged.-^

b. Attorney Also Trustee. — If attorney acts both as trustee and
professional adviser for his client, their conimiunications concern-
ing the disposition of the trust property, not made for the purpose
of obtaining advice, are not privileged.--

c. Attorney Trustee for Client's Creditors. — If an attorney acts

as trustee for his client's creditors under a deed of trust executed
by his client, communications between attorney and client subse-

quent to the execution of the deed are not privileged.^^

d. Attorney Agent for Other Party to Transaction. — If a person

address a communication to an attorney who is agent for a third

person with whom the person addressing is transacting business,

the attorney may testify concerning matters learned through such
communications, although in conducting negotiations he renders

services which are usually performed by lawyers.^*

21. Wadd V. Hazleton, 17 N. Y.
Supp. 410.

In Thompson v, Kilborne, 28 Vl.

750, 67 Am. Dec. 742, the court
says :

" This anomalous relation

testified to in the deposition, and
which seems so much to puzzle
Johnson, and which he so justly

deprecates, certainly grows out of a
too common facility upon the part

of the profession in this state to

tmdervalue their professional and
official character as sworn officers

of the highest judicial tribunal in

the state. The practice of giving^

advice upon legal subjects without
study and examination, and without
corresponding pa3^ and a distinct

retainer, is certainly a vicious one.

The practice of the profession of
giving street advice misleads the
general opinion in regard to the
value and dependence upon such ad-
vice. It would no doubt be better

for the profession and their clients,

both, if all professional advice in re-

gard to the prosecution and defense
of claims were given in writing, as
it is in many places, and both par-
ties are thereby put under the
proper responsibility in regard to it,

the one to pay for it, and the other
to make it hold good, or to show at

least that it was not notoriously
bad. But at all events, we cannot
regard a conversation of this loose
and indefinite character as entitled

to the protection of professional
confidence."

Vol. X

In In re Monroe, 2 Connolly (N.
Y.) 395, the court says: "I am not
at all satisfied that the learned as-

sistant to the Surrogate, in some of
his ruling , was free from legal

error in sustaining the objections
made on behalf of proponent, who
was personally present, to the evi-

dence of the Vv'itness who claimed to

be his attorney because he had been
consulted by him on the street and
at the lunch table about drawing a
will for decedent. Sidewalk advice
from attorneys upon legal questions.

for which no compensation is asked
or expected, and none given except
a luncheon, should not be regarded
as a privileged communication."'

The report does not state who paid
for the luncheon.

Complaints to one attorney of the

conduct of another with whom wit-

ness is associated in business are not
privileged. Boyd v. Daily. 85 App.
Div. 581, 83 N. Y. Supp. 539. af-

firincd without opinion. 176. N. Y.

613. 68 N. E. 1 1 14. See Rudd v.

Frank. 17 Ont. (Can.) 758.

22. Hager v. Shindler, 29 Cal.

47. 64.

23. Trustee for Creditors.
Pritchard f. Foulkes, C. P. Coop.

14. 47 Eng. Reprint 379.
24. Turner z'. Turner, 123 Ga. 5.

50 S. E. 969, 107 Am. St. Rep. 79.

In this case the court says :
" W. J.

Neel. Esq., was called as a witness
for the plaintiff and was permitted

to testify to a conversation between
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e. Friendly Advice as to Conduct, given by attorney, is not priv-

ileged.^^

f. Attorney as Arbitrator. — If attorney acts as arbitrator be-

tween two persons, their communications to him concerning the mat-
ter submitted are not privileged.-®

g. Statements by Witness. — Communications between an attor-

J. Dallas Turner and his wife in

reference to the pa3'ment of the
claim of the plaintiff out of money
the proceeds of a loan which the
witness had negotiated for Mrs.
Turner. He was also permitted to

testify to other matters in connec-
tion with the negotiation of this

loan. This evidence was objected to

on the ground that the relation of
attorney and client existed between
the witness and the defendant, and
that therefore the witness was not
competent to testify in reference to

any matter knowledge of which he
derived on account of the profes-
sional relation claimed to exist be-
tween the parties. It appeared that

Mr. Neel carried on, in connection
with the practice of his profession
as an attorney, the business of a ne-
gotiator of loans ; that he was au-
thorized by the company which he
represented to receive applications

for loans ; that these applications

were transmitted to the company,
and if the security offered was satis-

factory the loan would be accepted,

and the money would be sent to Mr.
Neel, who, after deducting such
sums as had been agreed upon be-

tween him and the applicant for ex-
penses and commissions, would pay
over the net proceeds to the appli-

cant. It is clear from the testimony
that Mr. Neel bore that relation to

the applicant and the loan company
which has become so familiar to

every one in this state. He was the

agent of the applicant, and not the
agent of the lender. But he was ex-
pected by the lender, on the ac-

ceptance of the application, to see

that the applicant had an unincum-
bered title to the property, and if

there were incumbrances it was his

duty to see that these incumbrances
were removed before any portion of
the money was paid over to the ap-
plicant. He owed a duty to the ap-

plicant, as agent, to do every act that

was legitimate and proper to secure

the acceptance of the loan. In the

performance of these duties it would
become necessary for him to exer-

cise his knowledge and information

as an attorney at law, but he was
really not employed as an attorney,

but simply as an agent who, on ac-

count of the fact that he was also

an attorney, might discharge the

duty that was owing to the appli-

cant without calling for the services

of another person. . . . This was
the view taken by this court in

Skellie v. James, 8i Ga. 419, in

which the testimony of Judge Miller,

who occupied a relation to the trans-

action then under investigation sim-

ilar to that which IMr. Neel occupied

in the present case, was held to be

admissible. In Freeman v. Brewster,

93 Ga. 652-653, where it was held

that the testimony of an attorney at

law was not admissible, the case of

Skellie v. James was distinguished,

upon the ground that it there ap-

peared that the knowledge of the

attorney as to the loan about which
he w^as introduced as a witness was
acquired, not as attorney for the

borrower, but as attorney for the

lender, who was not a party to the

case. See also, in this connection,

Jackson v. Bennett, 98 Ga. 106 (2^ ;

Stone v. Minter. 11 1 Ga. 45."

25. If attorney addresses person
who has committed an assault upon
his client, and advises him to leave

town for a short time to avoid ar-

rest, the conversation between theni

is not privileged, if it appear that

the advice was tendered in a

friendly way, and not as coming
from a legal adviser. Kitz v. Buck-
master, 45 App. Div. 283, 61 N. Y.

Supp. 64. See Rudd v. Frank, 17

Ont. (Can.) 758.
26. Cady v. Walker, 62 Mich.

157, 28 N. W. 805, 4 Am. St. Rep.

834.
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ney and a person who is, or will be, a witness in a case in which the

attorney is engaged, are not privileged.-'

h. Statements as to Matters of Fact. — Communications to an
attorney for the purpose of obtaining information as to matters of

fact are not privileged.-^

i. Opinion on Abstract Question of Lavj. — The rule does not

apply when a person requests an attorney's opinion upon an abstract

question of law, it not appearing that the person addressing the

attorney had done any act in regard to which he required profes-

sional advice.-^

j. Service Not Requiring Legal Skill. — Where the nature of the

employment is not such as to require legal skill in its exercise, com-

munications relating to it are not privileged.^"

27, City of Rockford v. Falver,

27 111. App. 604; People V. Heart, i

Cal. App. 166; Lalance & G. Mfg.
Co. V. Haberman Mfg. Co.. 87 Fed.

563. But see Curling v. Perring, 2

Myl. & K. 380. 4 L. J. Ch. (N. S.)

80, 39 Eng. Reprint 989. See also

English cases in notes 87-90. ante.

under III, 10, D, e.

28. Branwell v. Lucas, 2 Barn. &
C. 745. 9 E. C. L. 233; Hatton 0.

Robinson, 14 Pick. (Mass.) 416, 25
Am. Dec. 415; Higbee v. Dresser,

103 Mass. 523 ; Appeal of Turner,

72 Conn. 305. 44 Atl. 310; Home F.

Ins. Co. V. Berg, 46 Neb. 600, 65
N. W. 780; Piano Mfg. Co. v.

Frawley, 68 Wis. 577. 32 N. W. 7^:&.

Nor is attorney's statement to

client as to matter of fact. Rose-
water V. Schwab Cloth. Co., 58 Ark.

446, 25 S. W. 7^. To same general
effect, see McDonald v. McDonald.
142 Ind. 55. 41 N. E. 336, 345-

29. r^IcMannus v. State, 2 Head
(Tenn.) 213.

30, Walker v. Wildman. 6 Madd.
(Eng.) 47. 56 Eng. Reprint 1007;

State V. Marshall. 8 Ala. 302; Jack-
son V. Bennett, 98 Ga. 106, 26 S. E.

S3 ; In re O'Donohoe, 18 Fed. Cas.

No. 10,435; -y- c., 2 Hask. 17, 7 Fed.
Cas. No. 3990.

Where a person requests an at-

torney to use his influence with a

third person— his client— to induce
such person to pay money to the

one making the request, their com-
munications on the subject are not
privileged. In re Turner's Estate,

167 Pa. St. 609, 31 Atl. 867.

The fact that the attorney had
acted as adviser, in small matters, of

Vol. X

the person addressing him, is imma-
terial, lb.

Instruction as to Mechanical Act.

Client's instructions to his attorney
regarding the performance of a me-
chanical act are not privileged.

Higbee v. Dresser, 103 Mass. 523. In

this case client wrote his attorney

instructing him to deliver a certain

note to another attorney. Held, the

letter was not privileged. See also

Dixon V. Parmelee , 2 Vt. 185 ; Ault-
man & Co. v. Ritter, 81 Wis. 395.

51 N. W. 569, where it was held

that an attornej' could be compelled
to testify that he had received from
his client a check to be used in pay-
ing fees and charges of a person
who had conducted a sale under a

certain chattel mortgage, and that

he had paid the same.
Instruction as to Delivery of

Deed Ruiz v. Dow, 113 Cal. 490,

45 Pac. 867.

Message to Another Person— A
person imprisoned on a criminal

charge requested an attorney to call

upon the officer in charge of the

prosecution and request that pris-

oner be given a light sentence.

Held, that such communication was
not privileged. State v. Hedgepeth.
125 Mo. 14, 28 S. W. 160. the court

says :
" While it is true, as con-

tended for by counsel for defend-
ant, that, if the statements made to

the witness Furling were made
while he was acting as his attorney
in endeavoring to receive a lighter

sentence by pleading guilty, such ev-

idence was incompetent, the evi-

dence shows that he never at any
time occupied that relation toward
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(1.) Attorney as Scrivener.— Thus, if an attorney simply acts as

a scrivener in drawing papers for client, and no statements are

made which necessitate the giving of professional advice, commu-
nications between attorney and client in the course of the trans-

action are not privileged. '^^

him. Upon the contrary the witness
testified that he was never employed
by defendant, never expected any
remuneration for what he did. which
was merely gratuitous, and his

statement is not contradicted in any
manner by any other witness. The
mere fact that he was a practicing
attorney, and that he complied witli

the request made of him by defend-
ant by no means created the rela-

tion of attorney and client. It re-

quired no professional skill, and any
other person of ordinary intelligence

could have performed the same
service. No fee was paid nor was
there any contract either express or
implied by which one was to be paid.
' It is said that two things are nec-
essary to establish the relation be-

tween attorney and client: First.

the agreement of the attorney to be
an attorney for the party; and sec-

ond, the agreement of the party to

have the other for an attorney.'

Weeks on Attorneys at Law. § 185."

Message— People v. Hess, 8
App. Div. 143, 40 N. Y. Supp. 486.

In this case defendant when arrested

on criminal charge addressed an at-

torney who had previously acted as

such for him. The attorney stated

that he could not and would not

act as defendant's attorney in the

criminal case. Afterwards defendant
sent for the attorney and wished to

talk with him about the case. The
attorney repeated that he could not

act as defendant's counsel. Defend-
ant stated that there was a matter
which he did not wish to speak
about to counsel, but that he wished
to talk with witness because of con-
fidence founded upon acquaintance-
ship. Defendant then requested wit-

ness to take a message to another
person who had been arrested upon
the same charge as defendant. The
attorney took the message and re-

ported the reply to defendant. The
message and the interview between
defendant and witness when the re-

ply was reported were claimed to be

privileged. //<?W, that relation did

not exist as to the matters in ques-
tion, and attorney should testify.

Contents of Notice— Fact of

Service Attorney's knowledge of

the contents and of the fact of serv-

ice of notice prepared and served by
him for his client, indorsee of a

draft, requiring another indorsee to

sue the drawer, is not privileged.

Collins z'. Johnson, 16 Ga. 458.
31. England. — Vailiant v. Dodo-

mede, 2 Alk. 592, 26 Eng. Reprint

754-

Colorado. — Caldwell v. Davis, 10

Colo. 481, 15 Pac. 696, 3 Am. St.

Rep. 599; Machette v. Wanless, 2

Colo. 169. 179.

Dakota. — O'Neill v. Murray, 6
Dak. 107. 50 N. W. 619.

Georgia.— Corbett v. Gilbert. 24
Ga. 454.

Illinois. — De Wolf v. Strader, 26
III. 225, 79 Am. Dec. 371 ; Smith v-

Long, 106 111. 485.

Indiana. — Borum v. Fonts, 15

Ind. 50; Hanlon v. Doherty, 109 Ind.

27, 9 N. E. 782; Thomas v. Griffin,

I Ind. App. 457, 27 N. E. 754-

Ka>isas. — Sparks v. Sparks, 51

Kan. 195, 32 "Pac. 892; Grimshaw v.

Kent, 67 Kan. 463, 73 Pac. 92.

Michigan. — Dikeman v. Arnold,

78 Mich. 455, 44 N. W. 407.

Minnesota. — Hanson v. Bean, 51

Minn. 546, 53 N. W. 871. 38 Am. St.

Rep. 516.

Montana. — Smith v. Caldwell, 22

Mont. 331, 56 Pac. 590.

Pennsylvania. — Appeal of Good-
win Gas Stove & M. Co., 117 Pa. St.

514, 12 Atl. 736, 2 Am. St. Rep. 696.

Texas. — Stallings v. Hullum, 79
Tex. 421, 15 S. W. 677.

J'ermont. — Childs v. Merrill, 66

Vt. 302. 29 Atl. 532.

" Attorney and Conveyancer.
"

If attorney testify that a certain com-
munication was made to him " in his

capacity of attornej% counselor and
conveyancer," his testimony should

be excluded. Linthicuni z: Reming-
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Advice in Connection With Preparation of Papers. — But if the at-

torney, in connection with the drawing of papers gives advice con-

cerning the purpose they are designed to accompHsh, or devises or

suggests the plan which results in their preparation, or renders any
legal service in regard to the transaction, communications on the

subject are privileged.^^

ton, 5 Cranch C. C. (U. S.) 546.

Preparation of Will See In re

Downing's Will, 118 Wis. 581, 95 N.
W. 876, in which an attorney draw-
ing a will was held to have acted as

a scrivener. But in Loder v. Whelp-
ley, III N. Y. 239, 248, 18 N. E. 874,

it is held that a communication to

an attorney in regard to the prepa-
ration of a will is privileged, al-

though asking no questions, and
without advising his client, he does
nothing more than reduce client's

directions to writing.

Conveyancer Not Admitted to

Practice— Statements made to a

person who acts as conveyancer and
general adviser, but who has never
been admitted to practice, are not
privileged. Later v. Haywood (Ida-

ho), 85 Pac. 494. See reference to

case prior to 1676 in Bulstrod v.

Letchmere, 2 Freeman Ch. (Eng-)
6 (case 4.) [1676] (i), 22 Eng. Re-
print 1019.

In Randel v. Yates, 48 Miss. 685,

this language is used :
" An attorney

who is requested to prepare a deed
or mortgage, no legal advice being
required, is not privileged, and may
testify as to what comes to his

knowledge in connection with such
transaction. And when the terms of

a contract have been agreed upon be-

tween the parties, and an attorney is

afterwards employed as a scrivener

merely to reduce the contract to

writing, and no inquiry is made of

him as to its legal effect, communica-
tions made to him, while thus en-

gaged, will not be regarded as privi-

leged."

But in Fox V. Spears (Ark.), 93 S.

W. 560, it was held that client's state-

ments to attorney that he had sold

the land there in controversy, and in-

structions to draw a deed were privi-

leged.

32. Brown v. Butler, 71 Conn.

576, 42 Atl. 654; Barry v. Coville, 7

Vol. X

N. Y. Supp. 36, 25 N. Y. St. 658;
Gray v. Fox, 43 ]\Io. 570, 97 Am. Dec.

416; Carter v. West, 93 Ky. 211, 19

S. W. 592; Watson v. Young, 30 S.

C. 144, 8 S. E. 706.

Where the record shows that an
attornej' who drew a deed for his

client was selected to devise and con-

summate a plan by which a man
could secure to his wife payment, in

land, of a debt owing to her, and that

this plan was carried out by the deed,

so drawn, the attorney is deemed to

have been emplo\'ed professionally,

and not as a draughtsman. This
conclusion is strengthened by the fact

that, after drawing an executory
agreement which preceded the deed,

the attorney brought an action upon
it in behalf of one of his clients. In
this case it was held that communi-
cations between attorney and clients

were privileged. Blunt v. Strong, 60
Ala. 572.

In Parker v. Carter, 4 Munf.
(Va.) 273, 6 Am. Dec. 513, the

court says :
" He (an attorney of-

fered as a witness) was applied to by
Mr. Fauntleroy to draw such a deed
as would settle the negroes on the

appellee, Apliia, and exempt them
from liability to her husband's credi-

tors. The preparing of such deed
necessarily required some degree of

legal knowledge, and it might not be
that a person wholly unskilled in law
would be competent to draw it.

While we say this, it is by no means
intended to be admitted that where
an attorney is retained and consulted,

his right to disclose his client's se-

crets depends at all upon the diffi-

culty or clearness of the case sub-

mitted."

Attorney as Conveyancer In
other cases it is held that communi-
cations to attorney who acts as con-
vejancer are privileged. Brand v.

Brand, 39 How. Pr. (N. Y.) 193,263.
In Todd V. Munson, 53 Conn. 579,

4 Atl. 99, the court says :
" Instruc-
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(2.) Attorney as Notary. — Statements made, while acknowledging
an instrument, to a notary public who is also an attorney, but whose
professional advice is not asked, are not privileged. ^^

(A.) That Attorney Acting As Scrivener Or Notary Paid By One
Party, Immaterial. .— The fact that an attorney who acts as scrivener

or notary for both parties to a transaction is paid by one of them,

does not constitute him an attorney for such party in the sense

that his action can be considered that of a lawyer rather than scriv-

ener or notary.^*

(B.) Pretending To Act As Notary, When In Fact Attorney. — But
if an attorney who is employed to prepare a document acts as an

attorney, he will not, by claiming that he merely acted as a notary,

be permitted to disclose matters communicated to him by the person

for whom he acted.^^

lions by a grantor to an attorney

drawing a deed are not ordinarily

privileged communications. Hatton
V. Robinson, 14 Pick. 416; Hebbard
V. Haughian, 70 N. Y. 54. . . .

But the difficulty is that the record

does not show the precise nature of

the communications from the gran-

tors which the plaintiff expected to

prove. It appears that he oft'ered to

prove by the declaration of one of

the grantors made at the time the

deed was executed, ' that the pur-

pose of the deed was that Mrs. Mun-
son could hold the property, and,

subsequent to the death of Mr. and
Mrs. Todd, sell or divide the prop-

erty and give half to the plaintiff.'

Now it may be that that purpose was
the result of his consultation with

his attorney—that it was what his at-

torney advised or directed ; and, on
the other hand, it may be that the

declaration, whatever it was, was in-

tended as an instruction to the at-

torney to prepare a deed expressing

therein such a trust as the purpose
contemplated. This latter supposi-

tion however seems to be excluded by
the pleadings ; for it is not alleged

that the deed was not written ac-

cording to the instructions ; it is not

alleged even that the deed is not
just as the grantors intended it should
be. We are thrown back then upon
an express parol trust as the object

of the proof to be gathered from the

declarations. As it is possible that

such a trust can only be shown by

bringing before the court the private

conferences between the client and

his attorney, it is not clear that the

court erred in excluding the evi-

dence on that ground." As the court

held the evidence in question inad-

missible on another ground, the case

can hardly be considered as estab-

lishing the proposition that instruc-

tions as to preparation of deeds are

not privileged. It is difficult to see

how the same court in Brown v.

Butler, 71 Conn. 576, 42 Atl. 654,

came to cite Todd v. Munson, as au-

thority in holding that such instruc-

tions are privileged.

33. Notary Public.— Lukin v.

Halderson, 24 Ind. App. 645. 57 N.

E. 254; Aultman v. Daggs, 50 Mo-
App. 280, 298.

Fact of Acknowledgment— If a

client acknowledges a deed before

his attorney, who is also a notary

public, the fact of acknowledgement
is not privileged. Mutual L. Ins. Co.

V. Corey, 7 N. Y. Supp. 939, 27 N.

Y. St. 608. Upon appeal, the judg-

ment in this case was reversed upon
another ground, this subject not be-

ing discussed. See 135 N. Y. 326.

34. Payment by One Party, Im-
material— Lukin V. Halderson, 24

Ind. App. 645, 57 N. E. 254; Thomas
V. Griffin, i Ind. App. 457. 27 N.

E. 754-
35. Getzlaff v. Seliger. 43 Wis.

297. This was a case for foreclosure

of a mortgage executed by man and
wife. Answer alleged that mortgage
was procured, as to the wife, by
duress. It was also contended that

plaintiff, assignee of the mortgage,
was not a bona fide purchaser for

Vol. X
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k. Immediate Advice Not Essential. — It is not essential that

advice be requested, or be necessary, immediately upon the making
of the communication. It is sufficient if the matter inquired about

was imparted to the attorney for the purpose of informing him of

the facts concerning which his services were required.^*^

1. Capacity Inferred From Other Service. — The capacity in

which an attorney acted may be inferred from acts done by him in

value. An attorney who had con-

ducted a prosecution against the hus-
band, to avoid which the wife ex-

ecuted the mortgage, and who was
afterwards emploj-ed by mortgagee to

draw the assignment in question, and
who appeared for mortgagors upon
the trial, was permitted to testify as

to statements made to him by the

mortgagee. This ruling was held er-

roneous. The supreme court says

:

" We reject the testimony of the at-

torney who conducted the prosecu-

tion against the husband ; was after-

wards employed by the mortgagee to

draw the assignment of the mortgage
to the respondent ; and finally ap-

peared for the appellants on the trial

below. Such shifting of retainer, on
the same subject matter, is essentially

suspicious. And when this person
appeared as a witness for the appel-

lants to testify to the mortgagee's
disclosures to him while acting as

the mortgagee's attorney, the rule of
law called upon the court below, in

judicial propriety, peremptorily to

close his mouth." He was admitted
to betray professional confidence,

upon his statement that he was act-

ing as a notary and not as attorney.

That is a transparent subterfuge un-
worthy of consideration. One fitted

to hold either office should better

comprehend the difference in the

duties of a notary public and the

duties of an attorney at law. No at-

torney should be tolerated in violat-

ing the confidence of his client, by
the pretense that he received it as

a notary."

36. Liggett V. Glenn, 51 Fed. 381,

398. 2 C. C. A. 286, 4 U. S. App.
438.

In National Bank of the Republic
V. Delano. 177 Mass. 362, 58 N. E.

1079, 83 Am. St. Rep. 281, it was at-

tempted to be shown that certain

notes executed by an individual had
been renewed as obligations of a

firm of which he was a member. To
show that another member of the

firm consented to these renewals, an
attorney who had been employed to

conduct insolvenc}' proceedings for

the firm was asked as to statements
made to him by such other member
in the course of preparing the in-

solvency proceedings. The court
says :

" The insolvency of an ordin-
ary partnership imports the insolv-

ency of every partner, and the pro-

ceedings in insolvency, in such a case

may involve the marshaling of the

assets and claims as between the

creditors of the firm and the individ-

ual creditors of each partner. Wheth-
er the notes in dispute were provable
against the firm, or only against the

individual estate of George, was a

matter with which Emmons, in the

course of his professional duty, was
likely to have occasion to deal, both
as counsel for the firm and as

counsel for Cadmus. He needed to

be informed about it, and the com-
munication made by Cadmus was in

the strict line of the information

needed. Indeed, it is difficult to see

how the attorney could have been in

a situation to do his duty properly

without some information on this

point. It i.s a plain case of a com-
munication from a client to an at-

torney while .<Juch attorney, and em-
ploj-ed to continue to act as such

in a matter running into the future.

The communication was of a fact

about which he, as such attorney, and
in no other capacity, needed informa-
tion. It was made to him in the

course of his employment It mat-
ters not that at that time it was not

made for the express purpose of tak-

ing advice. It is enough if it was a

statement of a fact made in the

course of the employment, and was
material thereto, or believed to be

such, and was made by client to his

attornev in recognition and because

Vol. X
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regard to matters connected with the subject of the communication
in questiori.^'^

I. Communication Must Relate to Employment. — It is es-

sential to the exercise of the privilege, that the communication in

question relate to the matter concerning which the attorney's serv-

ices are required.^*

of the professional relation between
them. The case is clearly distinguish-

able from. Hatton v. Robinson, 14

Pick. 416, and similar cases upon
which the petitioner relies."

37. Blunt V. Strong, 60 Ala. 572.

In this case an attorney who was em-
ployed to devise and consummate a
plan by which his client might se-

cure to his wife payment in land, of

a debt, prepared an agreement in

furtherance of the scheme devised.

Afterwards, the same attorney filed

a bill, on behalf of the wife, to

have this executory agreement rati-

fied. In an action brought by a sub-

sequent purchaser from the husband
it was held that the attorney could
not, against objection by husband and
wife, testify that a mistake had been
made in the paper prepared by him.
The court says that the fact that he,

as attornej' for the wife, brought suit

upon the agreement, showed that he
was more than a mere scrivener;

that the fact of his having acted in

his professional capacity was an in-

ference from his act in bringing suit.

38. England. — Paddon v. Winch,
39 L. J. Ch. 627, L. R. 9 Eq. 666, 22

Iv. T. 403 ; Cobden v. Kendrick, 4
T. R. 431; Caldbeck v. Boon, 7 Ir.

Com. Law ^,2.

California. — Satterlee v. Bliss, 36
Cal. 489, 509; Carroll v. Sprague, 59
Cal. 655.

Iowa. — State v. Mewherter, 46
Iowa 89; State v. SwafTord, 98 Iowa
362, 67 N. W. 284.

Kentucky. — Denunzio's Receiver
V. Scholtz, 117 Ky. 182, yy S. W. 715.

Massachusetts. —-Foster v. Hall,

12 Pick. 89. 22 Am. Dec. 400; Hatton
t'. Robinson, 14 Pick. 416, 25 Am.
Dec. 415.

Montana. — Smith x\ Caldwell, 22

Mont. 331, 56 Pac. 590.

Nebraska. — Clay v. Tyson, 19
Neb. 530, 26 N. W. 240.

New Hampshire. — Brown v. Pay-
son, 6 N. H. 443.

New York. — Woodrufif v. Hurson.
32 Barb. 557; Wadd v. Hazleton, 17

N. Y. Supp. 410; Mowell v.. Van
Buren, 28 N. Y. Supp. 1035 ; Stanfield

V. Knickerbocker Trust Co., i App.
Div. 592, 2)7 N. Y. Supp. 600; People

V. Hess, 8 App. Div. 143, 40 N. Y.

Supp. 486; Brennan v. Glennon, 44
App. Div. 107, 60 N. Y. Supp. 643.

Pennsylvania. — Heister v. Davis,

3 Yeates 4.

Texas. — Stal lings v, Hullum. 79
Tex. 421, 15 S. W. 677.

Utah. — State v. Snowden, 23
Utah 318, 65 Pac. 479.

" But the relation of attorney and
client must exist as to the subject

matter of the communication, else

the communication will not be priv-

ileged." Aultman v. Daggs, 50 Mo.
App. 280, 298.

" The communication must also be

made for the purpose of obtaining

professional advice or aid in the mat-
ter to which the communication re-

lates." Flack's Admr. v. Neill, 26
Tex. 273; Earle v. Grout, 46 Vt. 113.

In Rosewater v. Schwab Cloth. Co.,

58 Ark. 446, 25 S. W. 72,, it was held

that, on the issue whether or not a

certain sale of goods was bo)ia tide

the evidence of an attorney that he
informed the purchaser, a few da3-s

before the sale, that he, the attorney,

held claims against the vendor, was
not objectionable as a communica-
tion from attorney to client, although
the purchaser had sought advice

from such attornej^ and thereby

caused him to believe that he con-

templated purchasing the goods in

question.

Attorney Acting in Another Mat-
ter When attorney is questioned

as to statements to or by a certain

person, it is not sufficient to entitle

such statement to privilege, that wit-

ness was acting as attorney for such

person in a matter other than that

to which the question was directed.

Marsh v. Howe, 36 Barb. (N. Y.) 649.

Vol. X



252 PRIVILEGED COMMUNICATIONS.

a. Collateral Matters. — As a consequence of the rule just stated,

it follows that if in the course of professional consultation, client

communicates to his attorney matters foreign to the subject of the

attorney's employment, such matters are not privileged.^''

Statements to Attorney for Oppo-
nent, Also for Person Communicat-
ing Statements made by a person
to an attorney are not privileged, if

made concerning a matter in which
the attorney is acting for the oppon-
ent of the person addressing him, al-

though the attorney may at the same
time be the attorney for such person
in another matter. State v. Snowden,
23 Utah 318, 65 Pac. 479. In this

case R. was acting as attorney for

S. who was under prosecution on a,

criminal proceedingr At the same
time R. acted as attorney for the

wife of S. in a divorce suit against

S. Held, that statements made by S.

to R. in regard to the divorce suit

were not privileged.

Statements as to Future Employ-
ment— If while an attorney is

rendering professional service to his

client, client proposes to attorney to

accept future employment in regard
to the matter in which the attorney
is acting, and the attorney declines

to do so, statements relating to such
proposed employment are not privi-

leged. Theisen v. Dayton, 82 Iowa
74, 47 N. W. 8gi.

Hypothetical Case, see note 77,

under III, 10, A, ante.

Opinion on Abstract Question of

Law— The rule of privilege does
not apply when attorney's opinion is

asked upon an abstract question of

law. it not appearing that the person
addressing him had done any act in

regard to which he required profes-

sional advice. McMannus v. State,

2 Head (Tenn.) 213.

39. hi re Aspinwall, 7 Ben. 433,
2 Fed. Cas. No. 591 ; Laflin v. Her-
rington, i Black (U. S.) 326, 339.
Matter of Bellis v. Milligan, 38 Hun
(N. Y.) 79; Johnson v. Daverne, 18

Johns. (N. Y.) 134, 10 Am. Dec. 198;

Heister v. Davis, 3 Yeates (Pa.) 4.

" It is settled that if a client, pend-
ing the relation, communicates to his

attorney a fact foreign to the object

for which the attorney was retained,

the communication is not to be re-

garded as confidential. The scope
of the confidence is as the scope of

the purpose. Each is considered to
'

be the exact measure of the other."

Hager v. Shindler, 29 Cal. 47.
" All that a client says to his at-

torney is not to be rejected as priv-

ileged communication. The privilege

does not extend to extraneous or im-
pertinent communications." Snow v.

Gould, 74 Me. 540, 43 Am. Rep. 604.

If when attorney is engaged in pre-

paring articles of incorporation and
a will for his client, the latter makes
statements concerning certain person-
al property not connected with the
attorney's employment, such state-

ments are not privileged. Denunzio's
Receiver v. Scholtz, 117 Ky. 182, yy
S. W. 715.

In Caldbeck v. Boon, 7 Ir. C. L.

32, client, after directing the issu-

ance of execution against his judg-
ment debtor, asked his solicitor's

clerk if a certain person might ac-

company the arresting bailiff in order
to point out the debtor. The person
referred to accompanied the bailiff,

and pointed out the wrong man, who
brought action for damages against

the sheriff. Held, that in such action

the solicitor's clerk could testify as

to his client's statements, as they did

not relate to the subject of profes-

sional employment.
In State v. Mewherter, 46 Iowa 88,

trial court permitted an attorney to

testify as to threats made by his

client against another person in the

course of professional consultation.

In affirming judgment the supreme
court says :

" But it very clearly ap-

pears that the threats in no manner
pertained to the business of pro-

fessional consultation ; they had noth-

ing to do with the litigation or con-

templated litigation about which the

advice and assistance of the attor-

neys were solicited. It cannot be

claimed, even, that the intention ex-

pressed by the threats was a matter
submitted to the attorneys profes-

sionally. Their advice and aid were
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(1.) Statements as to Fee.— Thus statements as to the attorney's

fee are not privileged.*"

(2.) Fee Contract Contained in Statement of Confidential Matter.— But
if an agreement concerning attorney's fee is stated in a writing
which contains matter communicated to attorney to enable him to

perform his duty, the entire writing is privileged.*^

Privileged, if Involving Disclosure.— Also, if a statement as to the
manner of paying fee would involve a disclosure of a matter ma-
terial to the case upon which the attorney was consulted, such
statement will be held privileged.'^

(3.) Matter Connected With Employment — But it is sufficient if the

communication relates to a matter so connected with the employ-
ment as attorney or counsel as to create a presumption that that

employment was the ground of the address by the client.*^

not sought in regard to it. The de-
fendant's enmity, spirit of revenge, or
other motive, whatever it may have
been, which prompted the threats had
no connection with the matter in-

volving the rights of defendant sub-
mitted to the attorneys. Neither the
threats nor the motives of defendant
were the subject of professional com-
munication. They cannot therefore
be regarded as privileged. I Green-
leaf's Ev., § 140; Pierson v. Steortz,

Morris 136; Code, § 3643."
40. Strickland v. Capital City

Mills (S. C), 54 S. E. 220; Smith-
wick V. Evans, 24 Ga. 461 ; Moats v.

Rymer, 18 W. Va. 642, 41 Am. Rep.
703.

41. Liggett V. Glenn, 51 Fed.
381, 398, 2 C. C. A. 286, 4 U. S. App.
438.

42. State v. Dawson, 90 Mo. 149,
I S. W. 827. See statement in note

77, under III, 10, A, post.

To effect that attorney will not be
compelled to testify to manner of
payment of fee, when such testi-

mony would tend to disclose a mat-
ter material to his client's case, see
Holden v. State, 44 Tex. Crim. 382,

71 S. W. 600. In this case defend-
ant was indicted for theft. Her at-

torney was required to testify that,

as a fee, she paid him ten dollars in

two five dollar bills. The appellate
court said this testimony was used
to show that the amount of money
found in defendant's possession cor-
responded with the amount stolen,
that it was testimony of an incul-
patory character, and should not
have been admitted.

43. Myers v. Dorman, 34 Hun
(N. Y.) lis; Bartlett z". Bunn, 10

N. Y. Supp. 210, 31 N. Y. St. 319;
Turquand v. Knight, 2 M. & W,
(Eng.) 98, 2 Gale 192, 6 L. J. Ex. 4.

In Bacon v. Frisbie, 80 N. Y. 394,
36 Am. Rep. 627, it is held that

statements are privileged although
made in the form of a hypothetical

case presented to attorney, if the
evidence shows that the relation of

attorney and client had previously
existed between the parties, and that

the attorney himself connected the

supposititious case with the actual

transaction which afterwards formed
the basis of the action in which the

attorney's testimony was offered. The
court held that the communication
related to a matter so connected with
the attorney's employment as to af-

ford a presumption that the relation

was client's reason for making his

statement.

In Mcintosh v. Moore, 22 Tex.
Civ. App. 22, 53 S. W. 611, a woman
had retained an attorney to defend
certain actions threatened to be
brought against her by her husband
to obtain divorce and also to obtain
cancellation of a deed by which he
had conveyed certain land to her.

The husband had also devised to

her the land covered by the deed.

In a proceeding to probate the hus-
band's will this attorney was per-

mitted to testify as to a conversa-
tion between himself and client as to

the effect of the destruction of the

husband's will. Held, that the tes-

timony was improperly admitted.

The court says : " But was the in-
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b. Courts Liberal in Applying Rule. — Courts will be liberal in

applying the rule which excludes collateral matters from privilege,

and will hold any matter communicated between attorney and client

to have been communicated in confidence, if the evidence affords

reasonable ground for believing that it was communicated in reli-

ance upon the existence of the relation.^^

J. Necessity For Communication. — Another essential to claim

of privilege is, the matter communicated must be necessary or be-

lieved by client to be necessary to be known by the attorney to en-

able him to perform his duty.*^

8. Matters That Are Not Essential. — A. Agreement of Em-
pi^OYMENT. — It is not essential to claim of privilege for a given

quiry of Mrs. Mcintosh and the ad-
vice of the attorney disconnected
with and have no bearing on the

business about which he was em-
ployed by her? As is seen, he was
retained to defend suits contem-
plated by appellant's husband for di-

vorce and cancellation of a deed
which conveyed her certain prop-
erty which was by the will be-

queathed to her. The final result

of a suit can not always be fore-

seen, and it was natural for Mrs.
Mcintosh to desire to know, in the
event of a divorce and cancellation

of her deed by a decree of the court,

what would be the effect of the de-
struction of the will. Well might
she have apprehended, as she says,

that if the divorce should be
granted, the deed canceled, and the

will destroyed, she would get noth-
ing by her marriage except her hus-
band's name." Mcintosh v. Moore,
22 Tex. Civ. App. 22.

In Brazier v. Fortune, lo Ala.

516, it is stated that if, in course of
conversation with his attorney con-
cerning matters upon which profes-
sional advice is usually required,
client makes a remark having some,
though not necessary connection
with the subject of consultation, this

remark is privileged.

In Lockhard v. Brodie, i Tenn.
Ch. 384, client had employed an at-

torney to aid in having property
sold at a certain decretal sale con-
veyed to client's wife. It was held
that communications in regard to

this sale were privileged, although
made in the course of a consulta-
tion regarding an action pending
against client. The case seems to

Vol. X

proceed upon the theory that as the

result of the action against the hus-
band might affect the wife's title to

the land in question, there was a

connection between the action and
the employment in regard to the

decretal sale.

44. Moore v. Bray, 10 Pa. St.

519. In this case the court says:
" It is true, the rule does not em-
brace the disclosure of collateral

facts, made during accidental con-
versations, held irrespective of the

professional character of the recip-

ient. But the circle of protection

is not so narrow as to exclude
communications a professional per-

son may deem unimportant to the
controversy, or the briefest and
lightest talk the client may choose
to indulge with his legal adviser,

provided he regards him as such,

at the moment. To found a dis-

tinction on such a ground, would
be to measure the safety of the con-
fiding party by the extent of his in-

telligence and knowledge, and to

expose to betrayal those very anx-
ieties which prompt those in diffi-

culty to seek the ear of him in

whom they trust, in season and out
of season. The general rule is,

that all professional communications
are sacred. If the particular case
form an exception, it must be shown
by him who would withdraw the

seal of secrecy, and, I think, should
be clearly shown." See also cases

cited in next preceding note. To
same effect, see Cleave v. Jones, 7
Exch. W. H. & G. (Eng.) 421, 21

L. J. N. S. Exch. 105.
45. Gillard v. Bates, 6 M. & W.

(Eng.) 547, 9 L. J. N. S. Exch. 171,
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communication that the person making it and the attorney to whom
it is made enter into an agreement for the rendition of services, or

that the attorney be regularly retained, or a fee paid or promised.

Consequently, the essential conditions being present, a given com-
munication is privileged, although no agreement be made, nor the

attorney retained, or fee paid or promised.'*'^

2i. Employment Expected by Attorney. — Previous Relation.

Communication is privileged, although at the time it was made the

attorney had not been employed, if it appear that he expected to

be employed if a suit should grow out of the matter referred to, and
that he was the professional adviser of the person communicating,
and was usually employed in his cases.*'^

b. Former Employment Not Necessary. — It is not necessary

that the client should have employed the attorney professionally

in transactions prior to that in question.*^

8 D. P. C. 774- See also State v.

Kidd, 89 Iowa, 54, 56 N. W. 263.

46. Alabama. — State ex rel. At-
torney General v. Tally, 102 Ala. 25,

35, 15 So. 722.

Georgia. — Riley v. Johnston, 13

Ga. 260; Young v. State. '65 Ga.

525; Peek V. Boone, 90 Ga. 767, 17

S. E. 66.

Illinois. — Thorp v. Goewev, 85
111. 611.

Louisiana. — Bailly v. Robles, 4
Mart. N. S. 361.

Maine. — Sargent v. Hampden, 38
Me. 581; Wade v. Ridley, 87 Me.
368, 32 Atl. 975.

Mississippi. — Crisler v. Garland,
II Smed. & M. 136, 49 Am. Dec. 49;
Perkins Admr. z: Guy. 55 Miss. 153,

178, 30 Am. Rep. 510.

Missouri.— Cross v. Riggins, 50
Mo. 335.

Tennessee.— Lockhard i'. Brodie,
1 Tenn. Ch. 384.

Wisconsin. — Orton v. McCord, 33
Wis. 205 ; Bruley v. Garvin, 105
Wis. 625, 81 N. W. 1038, 48 L. R. A.
839.

In West V. Freeman, 69 Mo. App.
682, it is said that Cross v. Riggins,
50 Mo. 335, had been overruled by
State V. Hedgepeth. 125 Mo. 14,

28 S. W. 160, and an attorney's
testimony was admitted because it

appeared that no contract of employ-
ment was made between him and the
person consulting him. See dis-
senting opinion in Hickman v.

Green, 123 Mo. 165, 22 S. W. 455,

27 S. W. 440, 29 L. R. A. 39 to same
effect. As to State v. Hedgepeth.
125 Mo. 14, 28 S. W. 160, referred

to in West v. Freeman, as overrul-

ing Cross v. Riggins, the ruling there

seems to have proceeded upon the

theory that the communication there

involved was not made for the pur-

pose of enabling the attorney to ren-

der professional service. See note

30, under III, 7, H, j, ante.

47. Riley v. Johnston, 13 Ga. 260.

In this case the statute relied upon
as creating privilege provided that

it should not be lawful for an attor-

ney to testify for or against his

client in any case as to any matter
or thing, the knowledge of which
he may have acquired from his

client, or during the existence, and
by reason of the relationship of
client and attorney. The court says :

" Now, although Mr. Stubbs was
not at the time under a contract

with Riley, as his attorney in the

case which subsequently arose be-

tween Riley and Johnston, yet to all

intents and purposes contemplated
by the Act of 1850, the relation of
client and attorney existed at the

time when he acquired the knowl-
edge of the matters about which he
was called to testify. If so, in the

case which afterwards occurred, it

was not competent for him to be
sworn as a witness as to those mat-
ters, for or against Riley."

48. Denver Tramway Co. v.

Owens, 20 Colo. 107, 128, 36 Pac. 848.

Vol. X
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c. Communication in Anticipation of Employment. — Statements
made by a person to an attorney, in anticipation or expectation of

employment, are privileged,*^ although the attorney is not afterward
employed.^*' But in such case it must appear that the person ad-
dressing the attorney intended to employ ^lim or take his advice

as attorney.^^

d. Contemplated Action Not Brought. — Communication made in

anticipation or expectation of employment is privileged, although

the attorney does not bring an action for the purpose of bringing

which he was consulted. ^-

e. Employment Refused. — Such communications are privileged,

although the attorney refuses the employment. ^^

Statements After Employment Refused.— Communications to an at-

torney made after he has refused a tendered employment are not

privileged.^*

f. Relation Broken. — Communications are privileged, although

person making them afterwards employs other counsel to render

49. Young V. State. 65 Ga. 525;
Peeke v. Boone, 90 Ga. 767, 17 S.

E. 66; State ex rel. Atty.-Gen. v.

Tally, 102 Ala. 25, 15 So. 722;
Haywood t\ State, 114 Ga. iii, 39
S. E. 948.

Even when attorney had formerly
been employed by adversary, the

person making the communication
believing that relation between his

adversar}' and the attorney no
longer existed. Nelson v. Becker,

2,2 Neb. 99. 48 N. W. 962.

Employment Expected by Attor-

ney Riley v. Johnston, 13 Ga.
260. See note 47, ante.

But simple request to attorney to

act as such for person addressing
him is not privileged. Eekhout v.

Cole, 135 N. C. 583, 47 S. E. 655.

50. Peek v. Boone, 90 Ga. 767, 17

S. E. 66; Thorp v. Goewey. 85 111.

611; Bailly v. Robles, 4 Mart. N. S.

(La.) 361; Sargent v. Hampden, 38
Me. 581 ; Cross v. Riggins, 50 Mo.
335-

Conversation had with an attor-

ney with a view to his retainer for

the person making the communica-
tion is privileged, although the rela-

tion of attorney and client does not
become established between them.
State ex rel. Atty.-Gen. v: Talh'-,

102 Ala. 25, IS So. 722.

51. Sharon v. Sharon, 79 Cal.

633, 680, 22 Pac. 26, 131.

52. Desired Action Not Taken.

Vol. X

Reed v. Smith, 2 Ind. 160; Denver
Tramway Co. v. Owens, 20 Colo.

107, 128. 36 Pac. 848.
53. Crisler v. Garland, 11 Smed.

& M. (Miss.) 136, 49 Am. Dec. 59;
Wade V. Ridley. 87 Me. 368, 32 Atl.

975 ; Perkins' Admr. v. Guy, 55 Miss.

153, 178; Strong V. Dodds, 47 Vt.

348; Cromack v. Heathcote. 2 Brod.
& B. 4, 6 E. C. L. I. See People v.

Pratt, 133 Mich. 125, 94 N. W. 752.

67 L. R. A. 923, where a judge to

whom a person applied for advice
stated that he could not give it, and
then proceeded to hear a statement
of the matter in question. It was
held that the judge's testimony was
improperly admitted.

54. Farley v. Peebles, 50 Neb.
723, 70 N. W. 231 ; Avery v. Mattice,

9 N. Y. Supp. 166; People v. Heart.
I Cal. App. 166; Theisen v. Dayton
(Iowa), 47 N. W. 891.

If at beginning of conference the
attorney informs the person making
the communication that he will have
nothing to do with the matter, and
no contract is made, or retainer

paid, the communication is not
privileged. Ewers v. White's Es-
tate, 114 Mich. 266, 72 N. W. 184;
Piano Mfg. Co. v. Frawley, 68 Wis.

577, 2)^ N. W. 768. See also Haulen-
beek V. McGibbon, 14 N. Y. Supp.

393, although the report does not
show at what point in the transac-

tion the attorney stated his refusal

to act for either party. See also
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the desired service,^^ or declines to further counsel with attorney
after making confidential communications.'^''

g. Hostile Employment Accepted. — Communications are priv-

ileged, although the attorney who was consulted accepts employ-
ment from the adversary of the person communicating.^^

Hostile Employment Already Accepted. — But if attorney states to
one who has been his client that in a certain matter he has already
accepted employment from one who afterwards becomes an adver-
sary of the person offering employment, and such person neverthe-
less employs the attorney, their communications in regard to the
matter in which the attorney acted for the adversary are not priv-
ileged.^*

h. Attorney's Belief That Employment Was Intended, Not Suf-
ficient. — It has been held that the fact that attorney thought a cer-

tain person had made a statement as a preliminary to instructing

him to render professional service is not sufficient to render such
statement privileged, when it appears that such person did not give
any instructions, and there is nothing to show that he ever intended
to give any, and no professional employment followed from the con-
versation, and such person afterward employed other counsel to

represent him in the transaction in question. '^^

B. Retainer Non-Essential. — It is not essential that the cli-

ent pay a retainer. '''*

C. Fee Non-EssEntial. — It is not essential that client pay, or
offer to pay a fee for the service proposed or rendered."^

Setzar v. Wilson, 4 Ired. L. (26 N. Colorado. — Denver Tramway Co.
C.) 501, 513. V. Owens, 20 Colo. 107, 128. 36 Pac.

55. Different Counsel Employed. 848-

Cross V. Riggins, 50 'Slo. 335. Illinois. — Goltra v. Wolcott, 14

56. Further Consultation De- '^^'v ^f: ^ , ^ . , ^ ,

clined._Jahnke v. State, 68 Neb. ,.0 '^"''- ~ f^ "• ^™ n •

^

154, 94 N. W. 158, 104 N. W. 154.
;^°d' nr''' '' " ^'^^'' ^"^

57. Attorney Employed by Ad- Louisiana. -Morris v. Cain's
versary. — Cross r. Riggins, 50 Mo. E^rs., 39 La. Ann. 712, 726, i So.
335- 797, 2 So. 418.

58. Hostile Employment.— Clay Massachnsctfs. — Foster v. Hall,
V. Tyson, 19 Neb. 530, 26 N. W. 240. 12 Pick. 89, 22 Am. Dec. 400.

59. Rudd t'. Frank, 17 Ont. Q. B. Michigan. — Mack v. Sharp, 138
(Can.) 758. Mich. 448, loi N. W. 631.

60. Kmg V. Barrett, li Ohio St. Missouri. — Cross v. Riggins, 50
261 ; Gage v. Gage, 13 App. Div. Mo. 335.
565, 43 N. Y. Supp. 810. See Ewers Montana. — Davis v. IMorgan, 19
V White's Estate, 114 Mich. 266, 72 Mont. 141, 47 Pac. 793 (see state-

« .184, as cited in note 56, ante. ment of case in note 37, ante.
"It is not necessary that any re- Keiv York. — Bacon v. Frisbie. 80

tamer be paid, promised or charged." N. Y. 394. 36 Am. Rep. 627; March
Denver Tramway Co. v. Owens, 20 v. Ludlum, 3 Sandf. Ch. 35, 45;
Colo. 107, 128, 36 Pac. 848. Pfeffer v. Kling. 58 App. Div. 179.

61. United States. — Alexander v. 68 N. Y. Supp. 641 ; s. c. aiHrmed
United States, 138 U. S. 353- 171 N. Y. 668, 64 N. E. 1125.
Arkansas. — Ar\Ar<tvvs' Admx. v. Tennessee.

—
'Lockhard v. Brodie,

Simms' Admr., 33 Ark. 771. i Tenn. Ch. 384.

17 Vol. X
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D. Re;perEnce; to Litigation Not Essentiai.. — It is not essen-

tial that the communication be made with reference to pending or

contemplated litigation, it being sufficient that it be made concern-

ing any act or transaction which is a proper subject for professional

advice.^-

9. Privilege Not Affected By.— A. Client's Knowledge; op
Rule of Privilege. — It is immaterial whether or not the client

making or receiving a confidential communication understood the

nature or extent of his privilege.*'^

B. Spontaneous or Responsive, or whether client's statement

was made spontaneously, or in response to question by attorney."*

C. By Client or Attorney, Immaterial. — It is immaterial

whether the statement in question was made by client or attorney.®^

D. Client's Relation to Case Immaterial. — It is immaterial

whether or not the client is a party to the case in which the attor-

ney's testimony is offered.®®

Texas. — Slaven v. Wheeler, 58
Tex. 23.

Utah. — State v. Snowden, 23
Utah 318, 65 Pac. 479.

Wisconsin. — Brulev v. Garvin,

105 Wis. 625, 81 N. 'W. 1038, 48 L.

R. A. 839.

"The payment of a fee is not the

test of that relation." Sheehan v.

Allen. 67 Kan. 712. 74 Pac. 245. See
also State v. Herbert, 63 Kan. 516,

66 Pac. 235.

Also privileged, if. at time of mak-
ing communication, client believed

that another person was to pay the

attorney's fee. Hunter v. Van Bom-
horst. I Md. 504.

In De Wolf v. Strader, 26 111.

225, 79 Am. Dec. 371, the court said,

in holding that an attorney who
simply acted as a scrivener could
be compelled to testify :

" There is

no retainer shown, or offer to retain,

or fee paid. This, and this only,

can consummate the relation."

62. See post, note 68. under III,

30, J,
" Not Limited to Litigation."

63. McLellan v. Longfellow, 32
Me. 494, 54 Am. Dec. 599.

64. Parker v. Carter, 4 Munf.
(Va.) 273, 6 Am. Dec. 513.

65. Turton v. Barber, L. R. 17
Eq. 329, 43 L. J. Ch. 468; Jenkinson
V. State, 5 Blackf. (Ind.) 465; Big-
ler V. Reyher, 43 Ind. 112; Dutten-
hofer V. State, 34 Ohio St. 91, 32
Am. Rep. 362.

66. Wilson V. Rastall, 4 Term
Rep. (Eng.) 754; Chant v. Brown,

Vol. Z

7 Hare 79. 68 Eng. Reprint 32; Dut-
tenhofer v. State, 34 Ohio St. 91,

2,2 Am. Rep. 362; Bank of Utica v.

Mersereau, 3 Barb. Ch. (N. Y.) 528,

49 Am. Dec. 189 ; Hart v. Thompson,
15 La. O. S. 88. But see Payne v.

Miller, 103 111. 442. In this case the

testimony of an attorney was ob-
jected to. The court says: "As to

Irwin, he was acting, at the time to

which his testimony relates, as the

attorney of Jarvis, who has no per-

ceivable interest in this litigation or
the facts testified to by the witness.

If this were a controversy between
Jarvis and some one else, growing
out of what occurred at that time,

and Jarvis was here objecting to his

testimony on the ground the facts

testified to were acquired by him by
reason of his employment as his at-

torney, there would be at least some
apparent reason for the objection.

But such is not the case. There is

clearly nothing in the objection."

Incompetent Against Co-Party.

Confidential communication cannot
be given in evidence by attorney for

one party to an action as against
one who is a party on the same side

as his client, although the relation

of attorney and client never existed
between the witness and the person
against whom his testimony is of-

fered. Bacon v. Frisbie, 80 N. Y.

394, 36 Am. Rep. 627.

It is immaterial that client has, at

the time testimony is offered, parted

with his interest in the transaction
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Contra.— But the contrary has been held by several courts.®^

E. Attorney's Willingness Immaterial. — It is immaterial

that the attorney is willing to give the privileged matter in ev-

idence.^^

F. Attorney Not Admitted to Practice in Locus Fori. — An
attorney's knowledge is privileged, although it was communicated
to him in a country where he was not admitted to practice, and
privilege was claimed in a court of that country.*^^

G. That Client May Be Witness, Immaterial. — The priv-

involved in the action. Benjamin v.

Coventry, 19 Wend. (N. Y.) 353.
67. Contra.— Hamilton v. Neel,

7 Watts (Pa.) 517. In this case an
attorney v/as questioned as to con-
tents of papers of his chent. Ob-
jection was sustained. In reversing
judgment the supreme court of

Pennsylvania says :
" This evidence

seems to have been objected to by
the counsel for the plaintiff below
and overruled by the court, because
all the knowledge possessed by the

witness of the matter was obtained
when and by his having been coun-
sel for Jones. But surely it was an
entire misapprehension to suppose
that the rule which prevents counsel
or attorneys at law from disclosing

the communications of their clients

by giving evidence of them as wit-

nesses was applicable in this in-

stance. Jones was no party to this

action, and his rights could not be
affected, either directly or indirectly,

in the least by the evidence ; nor yet
by the result of this action, whatever
it might or may be. Had Jones's
situation admitted of his being
brought to court on trial as a wit-

ness himself, it cannot be questioned
but he might have been compelled
to have produced the paper and to

have testified to all he knew respect-

ing it. It is for the protection and
security of clients that their at-

torneys at law or counsel are re-

strained from giving evidence of
what they have had communicated
and entrusted to them in that char-
acter; so that legal advice may be
had at any time by every man who
wishes it in regard to his case,

whether it be bad or good, favorable
or unfavorable to him, without the
risk of being rendered liable to loss

in any way or to punishment by
means of what he mav have dis-

closed or entrusted to his counsel.

But where it is impossible that the
rights or interests of the client can
be affected by the witness's giving
evidence of what came to his

knowledge by his having been coun-
sel and acted at the time as attorney
or counsel at law. the rule has no
application whatever, because the
reason of it does not exist."

It was held in Georgia under
statute of 1850 that the attorney's
disqualification extended only to a
case tending to which his client was
a party, and in which the attorney
was engaged. Swift v. Perry, 13
Ga. 138.

68. England.— Strode v. Seaton,
2 Ad. & El. 171, 29 E. C. L. 62.

United States. — Chirac v. Rein-
icker, 11 Wheat. 280, 294.

California. — People v. Atkinson,
40 Cal. 284.

Indiana. — Wilson v. Ohio Farm-
ers' Ins. Co., 164 Ind. 462. 73 N.
E. 892.

Louisiana. — Morris v. Cain, Exrs.

39 La. Ann. 712, 726, i So. 797, 2
So. 418.

Massachusetts. — Foster v. Hall, 12

Pick. 89, 22 Am. Dec. 400.

New York. — Bacon v. Frisbie, 80
N. Y. 394, 36 Am. Rep. 627.

Tennessee. — McMannus v. State,

2 Head 213.

Virginia. — Clay v. Williams, 2
Munf. 105, 5 Am. Dec. 453.

In Maddox v. Maddox, i Ves. Sr.

61, 27 Eng. Reprint 893, Lord Hard-
wicke states that, if an attorney does
not object to being examined, his dep-
osition may be read. See editor's

note to this case, p. 892, Vol. 27, Full

Eng. Reprint.

69. Lawrence v. Campbell, 4
Drew 485, 28 L. J. Ch. 780. 5 Jur. N.
S. 1071, 62 Eng. Reprint 186.

VoL X
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ilege exists, although the law permits the client to become a witness

in his own behalf, or requires him to testify when called as a witness

by his opponent^"

H. AIatter Communicated Not Material or Important.
The privilege is not affected by the fact the matter communicated
was not material or important to the case in reference to which it

was stated/^

I. Immaterial That Client Guilty of Crime. — If in an ac-

tion for divorce a public officer intervenes on the ground that a

party to the action had been guilty of adultery, he cannot ask such

70. Root V. Wright, 84 N. Y. 72,

38 Am. Rep. 495; Brand v. Brand, 39
How. Pr. (N. Y.) 193, 261.

71. In Moore v. Bray, 10 Pa. St.

519, the court saN's : "It is true, the

rule does not embrace the disclosure

of collateral facts, made during acci-

dental conversations, held irrespec-

tive of the professional character of
the recipient. But the circle of pro-
tection is not so narrow as to ex-

clude communications a professional

person may deem unimportant to the

controvers}^, or the briefest and
lightest talk the client may choose to

indulge with his legal adviser, pro-
vided he regards him as such, at the

moment. To found a distinction on
such a ground, would be to measure
the safety of the confiding party by
the extent of his intelligence and
knowledge, and to expose to betrayal

those very anxieties which prompt
those in difficulty to seek the ear of

him in whom they trust, in season
and out of season. The general rule

is, that all professional communica-
tions are sacred. If the particular

case form an exception, it must be
shown by him who would withdraw
the seal of secrecy, and, I think,

should be clearly shown."
In Aiken v. Kilburne, 27 Me. 252,

the court says :
" Exception is taken

to the exclusion of a part of the

deposition of John E. Stacy, on the

ground that the statements made by
Ball to him, were privileged com-
munications made by a client to his

attorney. Mr. Stacy testifies, that

they were made in a conversation be-

tween him and Ball respecting a suit,

in which he had been previously re-

tained, then pending in Court, in the

name of Otis against Ball. Some
portions of that conversation do not

Vol. X

appear to have been material, or
necessary to the defense presented
in that suit. But whether they must
be regarded as matters of professional

confidence, and therefore privileged

communications, does not depend
upon their importance or materiality

in the defense of that suit- If it did,

the confidence so essential between
client and attorney, would be greatly

impaired, if not destroyed. For the

client cannot be expected to be fully

informed how far many matters
communicated may be important or

material. Nor can he reasonably be
expected to decide and to be governed
by such considerations in making his

disclosures, his object being, to com-
municate every thing in any way ap-

pertaining to the transaction, that his

attorney may be liable to no sur-

prise. The character in which those
communications were made and re-

ceived, and not their relevancy or ma-
teriality to the defense of that suit,

must therefore decide, whether they
should be regarded as privileged or

not."
Testimony Prejudicial or Not.

In Rowland & Co. v. Plummer, 50
Ala. 182, we find this language :

" As
to the attorney, his privilege is per-

sonal, and the client may waive it.

(i Phill. Ev. (Cowen's Ed. 1849) p.

163; 3 lb. and note pp. 182 et seq).

It seems, also, that the disclosures

which are forbidden to be made, are

such as would be prejudicial to the

client. He could not complain of

that which did him no injury." In
this case suit was brought against J.

as indorser upon a promissory note.

J's answer showed that he had
transferred the note to his wife in

payment of borrowed money. J's at-

torney was offered as a witness to
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party whether or not he had made a confession to such officer,

who had formerly acted as his attorneyJ^

J. Attorney Officer of Municipal Corporation. — It is also

immaterial that an attorney interrogated is also an officer of the

municipal corporation concerning whose communication he is in-

terrogated.'^^

K. Object of Testimony. — That attorney's testimony is sought
for the purpose of contradicting his client, who has testified, does
not alter the rule.'^*

Or to Lay Foundation for Opinion as to Sanity.— Nor is an attor-

ney's testimony rendered admissible as against client's objection by
the fact that his testimony is sought for the purpose of laying

foundation for an opinion that his client was of unsound mind.''

10. What Matters Privileged. — The privilege extends to all mat-
ters confidentially communicated between attorney and client, for

purposes and under circumstances already stated in this article.^^

prove the circumstances under which
the note was assigned. His testi-

mony was objected to as calling for

a privileged communication. Objec-
tion was overruled. In holding this

ruling correct, the supreme court
uses the language above quoted.
Similar view indicated in Copeland
V. Watts, I Stark. (Eng.) 95, 2 E.
C. L. 311.

In Clay v. Tyson, 19 Neb. 530. 26

N. W. 240, it was held not to con-
stitute reversible error to admit in

evidence a letter in which client

stated to his attorney that he denies

the existence of a certain claim, and
stated that he had made certain

agreements. The court says that, if

there was error in admitting the let-

ter, it was clearly without prejudice.
72. Branford v. Branford, 40 L.

T. N. S. 659, (Eng.), 48 L. J., P. 40,

4 P. D. 72, 40 L- T. 659.
73. Mayor of Salford v. Lever,

62 L. T. N. S. (Eng.) 434. See note

10, under III, 15, B. b, (3.) (H.)
(d.), post, for distinction between this

case and Mavor Swansea v. Quick,

L. R. 5 C. P. '106, 49 L. J. N. S. C. L.

157, 41 L. T. N. S. 758.
74. Attorney's Testimony Not

Competent to Impeach Client.

Supplee V. Hall, 75 Conn. 17, 52 Atl.

407, 96 Am. St. Rep. 188.

75. Not Competent as Foundation
for Opinion._ Sheehan v. Allen, 67
Kan. 712, 74 Pac. 245.

76. England. — Kelway v. Kel-
way, Cary 89, 21 Eng. Reprint 47;

Kennedy v. Lyell, 23 Ch. D. 387, 48
L. T. N. S. 455, affirmed 9 App.
Cas. 81.

United States. — Liggett v. Glenn,

51 Fed. 381, 2 C. C. A. 286, 4 U. S.

App. 438; Chirac v. Reinicker, 11

Wheat. 280, 294; In re Aspinwall, 7

Ben. 433, 2 Fed. Cas. No. 591.

California. — Gallagher v. Wil-
liamson, 22, Cal. 331, 83 Am. Dec.

114; Landsberger v. Gorham, 5 Cal.

450; People V. Atkinson, 40 Cal.

284; Sharon v. Sharon, 79 Cal. 633,
22 Pac. 26, 131 ; Verdelli v. Grays
Harbor C. Co., 115 Cal. 517, 47 Pac.

364; Murphy v. Waterhouse, 113

Cal. 467, 45 Pac. 866, 54 Am. St.

Rep. 365.

Colorado. — Denver Tramway Co.

V- Owens, 20 Colo. 107, 36 Pac. 848.

Connecticut. — Goddard v. Gard-
ner, 28 Conn. 172.

Georgia. — Freeman v. Brewster,

93 Ga. 648, 21 S. E. 165; Philman v.

Marshall, 103 Ga. 82, 29 S. E. 598;
Neal V. Patten. 47 Ga. y2>\ Lewis v.

State, 91 Ga. 168, 16 S. E. 986 ; Dover
V. Harrell, 58 Ga. 572; Southern R.

Co. V. White, 108 Ga. 201, 33 S. E.

952; O'Brien v. Spalding, 102 Ga.

490, 31 S. E. 100, 66 Am. St. Rep. 202.

Illinois. — Dietrich v. Mitchell, 43
111. 40. 92 Am. Dec. 99; Hollenback
V. Todd, 119 111. 543, 8 N. E. 829.

Indiana. — Maas v. Block, 7 Ind.

202; Borum v- Fonts, 15 Ind. 50; Mc-
Donald V. McDonald, 142 Ind. 55, 41

N. E. 336, 345-

Iowa. — State v. Kidd, 89 Iowa

Vol. X
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A. Means of Acquiring, Immaterial. — An attorney's knowl-

54, 56 N. W. 263; Winters v. Win-
ters, 102 Iowa 53, 71 N. W. 184, 63
Am. St. Rep. 428.

Kansas.— Sheehan v. Allen, 67
Kan. 712, 74 Pac. 245; Tays v. Carr,

37 Kan. 141, 14 Pac. 456; State v.

White, 19 Kan. 445, 27 Am. Rep. 137.

Kentucky Carter v. West, 93
Ky. 211, 19 S. W. 592.

Louisiana. — Shanghnessy v. Fogg,

15 La. Ann. 330.

Maine. — INIcLellan v. Longfellow,

32 Me. 494, 54 Am. Dec. 599; Snow
V. Gould, 74 Me. 540, 43 Am. Rep. 604.

Mar3'land. — Chase's Case, I Bland

206, 17 Am. Dec. 277.

Massachusetts. — Foster v. Hall,

12 Pick. 89, 22 Am. Dec. 400; Hat-
ton V. Robinson, 14 Pick. 416. 25 Am.
Dec. 415; Doherty v. O'Callaghan,

157 Mass. 90, 31 N. E. 726. 34 Am.
St. Rep. 258, 17 L. R. A. 188.

Michigan:^— hovimer v. Lorimer,

124 Mich. 631, 83 N. W. 609.-

M i n n e s t a. — Struckmeyer v.

Lamb, 75 Minn. 366, 77 N. W. 987-

Mississippi.— Crisler v. Garland,

II Smed. & M. 136, 49 Am. Dec. 49.

Missouri. — Henry v. Buddecke, 81

Mo. App. 360.

Montana— Smith v. Caldwell, 22

Mont. 331. 56 Pac. 590.

Nebraska.— Basye v. State, 45
Neb. 261, 63 N. W. 811.

Nevada.— Mitchell z: Bromberger,

2 Nev. 345, 90 Am. Dec. 550.

New Hampshire. — Sleeper v. Ab-
bott, 60 N. H. 162; Brown v. Pay-

son, 6 N. H. 443.

New Jersey. — Matthews v. Hoag-
land, 48 N. J. Eq. 455, 464, 21 Atl.

^°54.

New York. — Coveney v. Tanna-
hill, I Hill 33, 37 Am.. Dec. 287;

Crosby v. Berger. 11 Paige 377, 42
Am. Dec. 117; Jackson v. Burtis, 14

Johns. 391 ; McPherson v. Rathbone,

7 Wend. 216; Bacon v. Frisbie, 80

N. Y. 394, 36 Am. Rep. 627; Wil-
liams V. Fitch, 18 N. Y. 546; Bank
of Utica V. Mersereau, 3 Barb. Ch.

528, 49 Am. Dec. 189; Jackson v.

French, 3 Wend. 337, 20 Am. Dec. 699.

North Carolina— Hughes v.

Boone, 102 N. C. I37, 9 S. E. 286;

Michael v. Foil, 100 N. C. 178, 6 S.

E. 264, 6 Am. St. Rep. 577-

Vol. X

Ohio.— Benedict i'. State, 44 Ohio
St. 679, II N. E. 125.

Pennsylvania. — Beltzhoover v.

Blackstock, 3 Watts 20, 27 Am-
Dec. 330.

South Dakota. — Austin Tomlin-
son V. Webster Mfg. Co. v. Heiser,

6 S. D. 429, 437. 61 N. W. 445.
Tennessee- — McMannus v. State,

2 Head 213.

Texas. — Hernandez v. State, 18

Tex. App. 134, 152.

Utah. — State v. Snowden, 23
Utah 318, 65 Pac. 479.

Virginia. — Parker v. Carter, 4
Munf. 273. 6 Am. Dec. 513.

Washington. — Hartness v. Brown,
21 Wash. 655, 59 Pac. 491.

West Virginia. — State v. Douglas,
20 W. Va. 770, 780.

Wisconsin. — Selden v. State, 74
Wis. 271, 12 N. W. 218. 17 Am. St.

Rep. 144; Dudley v. Beck, 3 Wis.

274, 284; Koeber v. Somers, 108 Wis.

497, 84 N. W. 991, 52 L. R. A. 512;

McMaster v. Scriven, 85 Wis. 162, 55
N. W. 149. 39 Am. St. Rep. 828;

Herman v. Schlesinger, 114 Wis. 382,

90 N. W. 460, 91 Am. St. Rep. 922.

See also cases under " General Rule,"

N, 2, HI, I, ante, and " Papers," III,

10, E. post.
" This protection extends to every

communication which the client

makes to his legal adviser, for the

purpose of professional advice or

aid, upon the subject of his rights

and liabilities." Bobo v. Bryson, 21

Ark. 387, 76 Am. Dec. 406. See also

People V. Barker, 56 111. 300 and Big-

ler V. Reyher, 43 Ind. 112.
" The relation itself is of a confi-

dential character, and every fact de-

rived through the medium of it,

seems to partake of its nature."

Crawford v. McKissack, i Port.

(Ala.) 433.

In Wetherbee v. Ezekiel, 25 Vt-

47, it was held that an attorney could

not testify as to whether or not two
certain actions against his client were
commenced for the same cause of ac-

tion. The court says :
" In this case,

the very point of consultation might

have been, and probably was, whether
the first suit would abate the sec-

ond."
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edge acquired from his client in course of professional employment,
is privileged, irrespective of method of acquisition, whether by oral

or written communication, or by observation."^

B. Client's State^meinTS oi*' Fact. — Attorney cannot give in

evidence any knowledge acquired through statements of his client,

77. England. — Nias v. Northern
& E. R. Co., 3 Myl. & Cr. 355, 40 Eng.
Reprint 963 ; Robson v. Kemp, 5
Esp. 52, 4 Esp. 235.

United States. — Liggett v. Glenn,
51 Fed. 381, 396, 2 C. C. A. 286, 4
U. S. App. 438.

Georgia. — Freeman v. Brewster,

93 Ga. 648. 21 S. E. 165 ; Philman t'.

Marshall, 103 Ga. 82, 29 S. E. 598.

Illinois. — Dietrich v. Mitchell, 43
111. 40, 92 Am. Dec. 99.

New York. — McClure v. Good-
enough, 12 N. Y. Supp. 459.

Nezv Jersey. — Matthews v. Hoag-
land, 48 N. J. Eq. 455, 464, 21 Atl
1054-

Texas. — Mcintosh v. Moore, 22
Tex. Civ. App. 22, 53 S. W. 611.

" One sense is privileged as well as

another. He cannot be said to be
privileged as to what he hears, but

not as to what he sees, where the

knowledge acquired as to both has
been from his situation as an attor-

ney." Language of Lord Ellenbor-

ough quoted in Dietrich v. Mitchell,

43 111. 40. In this case defendant
was sued as guarantor on a note.

Defendant denied the execution of

the guaranty, and called an atiorney

as a witness to show that he, the

attorney, had at one time brought a

suit on the note, and that when it

was in his possession the note bore
defendant's endorsement, but no
words of guaranty. The supreme
court held that this testimony should
not have been admitted ; that the

attorney's knowledge was priv-

ileged. The court quotes the lan-

guage of Lord Ellenborough given
above, and adds :

" The weight of

authority is against the admissibility

of the evidence, and this rule is

founded in the sounder sense. If

the knowledge comes to the attorney
through his professional relation to

his client, we cannot perceive that
it is important whether in the
language of Lord Ellenborough, it is

by what he sees or what he hears."
" The particular form of the com-

munication is unimportant." Gray
V. Fox. 43 Mo. 570, 97 Am. Dec.
416. See also Brown v. Payson, 6
N. H. 443.

It is immaterial whether the com-
munication be made orally or in

writing. Coveney v. Tannahill, i

Hill (N. Y.) 33, 37 Am. Dec. 287;
Kennedy v. Lyell, 23 Ch. D. 387, 48
L. T. 455, aMrmed 9 App. Cas. 81.

" I do not find the rule restricted

to such matters as may have been
communicated in special confidence.

The relation itself is of a confidential

character, and every fact derived
through the medium of it, seems to

partake of its nature." Crawford v,

McKissick, i Port. (Ala.) 433. The
exact meaning of the expression
"special confidence" cannot be gath-
ered from the report.

In Causey v. Wiley, 27 Ga. 444, it

was held that an attorney could not
testify as to the contents of certain

interrogatories addressed to his client,

although they were read in open
court, he having stated that he had
acquired his knowledge during, and,
as he believed, in consequence of,

the relation of attorney and client,

and that, but for the existence of
that relation he would not have lis-

tened to the interrogatories when
read, or would not have read them
out of court.

Hypothetical Case. — A communi-
cation is privileged, although stated

to attorney in the form of a hypo-
thetical case, especially if the evi-

dence shows that the attorney had
acted as such for person making
communication, and connected the
hypothetical case with an actual

transaction within his knowledge,
and which was the basis of an action

subsequently instituted. Bacon v.

Frisbie, 80 N. Y. 394, 36 Am. Rep.
627.

Kind of Money Paid to Attorney.

In State v. Dawson, 90 Mo. 149, i

S. W. 827, defendant was charged
with stealing one hundred and

Vol. X



264 PRIVILEGED COMMUNICATIONS.

made privately, in confidence, and for the purpose of enabling the

attorney to render professional service.'^*

C. Instructions. — Neither client nor attorney can be corn-

sixty dollars of current silver coin

of the United States." The trial

court permitted defendant's attorney

to testify that defendant had paid

him "forty-five dollars in silver, and
five dollars in gold." Held, that the

transaction was a privileged com-
munication, and the admission of the

attorney's testimony constituted

error. The court uses this language

:

" The reason of the rule protects a

client from a disclosure-by his at-

torney, not only of v^'hat he has com-
municated to his attorney orally or

in writing, but of any information

derived by the attorney from being

employed as such, any information

which he has derived fiom his client,

whether by words, signs or acts;

and to restrict the privilege to oral

or written communication,s would
make the rule infinitely narrower

than the reason upon which it is

based." For similar case and ruling,

see Holden v. State, 44 Tex. Crim.

382. 71 S. W. 600.

In Hernandez v. State, 18 Tex.

App. 134, the statute under consider-

ation provided that "an attorney at

law shall not disclose a communica-
tion made to him by his client dur-

ing the existence of that relationship,

nor disclose any other fact which
came to the knowledge of such at-

torney by reason of such relation-

ship." Code Crim. Proc. art. 733.

After quoting common law author-

ities on the subject the court says:
" Our statute, we think, states the

rule more clearly and more compre-
hensively than any of the authorities

to which we have referred. It ex-

tends the privilege to any fact which
^ame to the knozvledge of the attor-

ney by reason of such relationship.

There is no qualification except that

it must be a fact which he learned

by reason of his relationship as an
attorney to the business to which
such fact has reference. It is not

required that information of such

fact shall come from the client. It

matters not from what source it has
been obtained; if it was obtained be-

cause of the relationship of attor-

Vol. X

ney in and about that particular busi-

ness, it is privileged. Now, apply

this rule to the testimony of Ander-
son. He was the attorney of Louis
Hernandez in the theft case. As
such attorney he was approached by
the defendant, and in the capacity of

such attorney the defendant made to

him, and he received, certain

statements having reference to the

Louis Hernandez case. All that

transpired between Anderson and the

defendant had reference to said case,

and all the information obtained by
said Anderson from the defendant
was obtained by reason of his rela-

tionship as an attorney in that case."

As to statements made by inter-

preter in translating communications
between attorney and client, see

Maas V. Block, 7 Ind. 202.

78. Client's Statements— At-

torney for bankrupt cannot testify

concerning information received

from his client as to client's affairs.

In re Aspinwall, 7 Ben. 433, 2 Fed.

Cas. No. 591.

Possession of Property— Attor-

ney cannot be compelled to state

who was in possession of, managed
and received the rents and profits

of a certain hereditament, when it

appears that all his information on
the subject was obtained through
professional communications from
his client. Parry v. Watkins, 9 L. J.

O. S. Ch. (Eng.) 63.

Statements While Executing Doo-

ument— Attorney cannot give in

evidence statements made by his

client at the time of executing assign-

ments of contracts. Hollenbeck v.

Todd, 119 111. 543, 8 N. E. 829; or

language which attorney understands

to be an instruction to take no fur-

ther action in a certain matter. Clark

V. Richards, 3 E. D. Smith (N.

Y.) 89.

Client's Statements as to His Own
Conduct Attorney for person

charged with murder cannot show
statements of his client as to place

where client had hidden a pistol

claimed to have been used by him in
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pelled to testify as to the matter of instructions given by the former
to the latter concerning professional- employment/''

Instructions Showing' Nature of Title.— While attorney may be

questioned as to fact of employment, he may not be questioned as

to authority, if his answer would involve a disclosure of the nature

of title claimed by his client to land in question.^'*

D. Letters. — Letters exchanged between attorney and client

relating to the subject of the latter's professional employment are

privileged.^^

committing the murder in question.

State V. Douglass, 20 W. Va. 770,

783. Nor can he state where, from
directions of his cHent, he found the
pistol. lb.

Pleading Not Read to Client.

Attorney cannot be interrogated con-
cerning information obtained for the
purpose of preparing a pleading
which was not read over to client,

or sworn to by him. Armstrong v.

People, 70 N. Y. 38, 48.

Upon a second trial of a person
charged with a crime, his attorney

cannot give in evidence statements
which at the time of the former
trial, his client said he wished to make
to the jury; nor can he testify as to

his advice to his client as to the
propriety of making such statements.

Lewis V. State, 91 Ga. 168, 16 S. E.
986. The statute under which this

testimony was excluded forbade an
attorney to testify as to any knowl-
edge acquired from his client, and
had been construed to provide that

•client could not waive the privilege.

See O'Brien v. Spalding, 102 Ga.

490, 31 S. E. 100, 66 Am. St. Rep.
202.

79. Client's Instructions Attor-
ney cannot show instructions from
client to bid at sale in pursuance of
foreclosure proceedings conducted
bv the attorney. Stuyvesant v.

Peckham, 3 Edw. Ch. (N. Y.) 579.
Or at sale conducted by assignee
in bankruptcy. Ex parte Assignee,

27 L. T. N. S. 460. Or as to in-

structions to prepare claim in certain

bankruptcy proceedings. Lockwood
V. House, 17 Jones «& S. (N. Y.) 500.

Or instructions as to attorney's con-
duct of an action. Smith v. Brad-
hurst, 41 N. Y. Supp. 1002. Or in-

structions concerning preparation of
<ieed. Fox v. Spears (Ark.) 93 S.

W. 560; Linthicum v. Remington, 5

Cranch C. C. (U. S.) 546; Manser
V. Dix, I Kay & J. 451, 24 L. J. N.
S. Eq. (Eng.) 497, i Jur. (N. S.)

466, 3 Eq. R. 650, 69 Eng. Reprint
536, Sandforth v. Remington, 2 Ves.

Jr. 189; 30 Eng. Reprint 587. But in

Sommer v. Oppenheim, 19 Misc. 605,

44 N. Y. Supp. 396, it is held that

instructions to attorney as to draw-
ing of deed are not privileged.

Client cannot be asked whether he
had communicated certain facts and
given certain instructions to his at-

torney. Birmingham R. & El. Co.
V. Wildman, 119 Ala. 547, 24 So. 548;
Ft. Worth & D. C. R. Co. v. Lock,
30 Tex. Civ. App. 426, 70 S. W. 456.

Cause of Accident Conversa-
tion between attorney and client as
to cause of accident to the former,
and retainer for damage suit, are
privileged, Ney v. City of Troy, 3
N. Y. Supp. 679.

80. Chirac v. Reinicker, 11

Wheat. (U. S.) 280, 294. This was
an action of trespass for mesne
profits. Attorney was asked :

" Were
you retained, at any time, as attorney
or counsellor, to conduct the eject-

ment suit above mentioned, on the

part of the defendant, for the bene-
fit of the said George Reinicker, as

landlord of those premises ? " Held,
that the question was improper, as

involving a disclosure of the extent

or grounds of client's title. To same
general effect, see Birmingham R.

& El. Co. V. Wildman, 119 Ala. 547.
81. England. — Greenough v. Gas-

kell, I Myl. & K. 98, 39 Eng. Reprint
618; Hughes V. Biddulph, 4 Russ.

190, 38 Eng. Reprint 777 ; Vent v.

Pacey, 4 Russ. 193, 38 Eng. Reprint

778; Greenlaw v. King, i Beav. 137;
J. c. 8 L. J. N. S. Eq. 92, 46 Eng. Re-
print 891 ; Garland v. Scott, 3 Sim. 396,

57 Eng. Reprint 1046; Reid v. Lang-
lois, I MacN. & G. 627, 638, 41 Eng.

Vol. X
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a. Not All Letters. — Letters are not privileged unless oral com-
munications on the same subject would be so. Consequently, let-

ters are not privileged, if relating to the subject of the attorney's

compensation f- or if written for the purpose of conferring author-

ity upon the attorney.^^

b. Letters, Client to Agent. — Letters written by client to his

agent to be transmitted or shown to counsel are privileged.^*

c. Agent to Client. — Also letters written by agent to client after

Reprint 1408; Goodall v. Little, I

Sim. N. S. 155, 20 L. J. Ch. 132, 61

Eng. Reprint 60; Macfarlane v. Rolt,

L. R. 14 Eq. 580, 41 L. J. Ch. 649,

27 L. T. N. S. 305; Hamilton v.

Nott, L. R. 16 Eq. 112; 42 L. J.

Ch. 512; Storey v. Lord George
Lennox, i Keen 341, 48 Eng. Re-
print 338; Hohnes v. Baddeley, i

Phil. 476, 14 L. J. Ch. 113, reversing

s. c. 6 Beav. 521, 41 Eng. Reprint

713; Parsons v. Robertson, 2 Keen
605, 48 Eng. Reprint 761 ; Hughes
V. Garnons, 6 Beav. 352, 49 Eng.
Reprint 862 ; Bullock v. Corry, 47
L. J. Q. B. 352, 3 Q. B. Div. 356,

38 L. T. N. S. 102; Minet v. Mor-
gan, L. R. 8 Ch. App. Cas. 361, 42

L. J. Ch. 627, 28 L. T. N. S. 573;
Mornington v. Mornington, 2 Johns.
& H. 697. 70 Eng. Reprint 1239;
Catt V. Tourle, 23 L. T. N. S.

485; Boyd V. Petrie, 20 L. T. N.

S. 934; Mostyn v. West Mostyn C.

& L Co., 34 L. T. N. S. 531 ; Ains-
worth V. Wilding, 65 L. J. Ch. N.
S. 432 [1896] I Ch. 673, 74 L. T.

193; Bacon v. Bacon, 34 L. T. N.

S. 349; Willson V. Leonard, 7 L.

J. N. S. Ch. 242;MacCorquodale v.

Bell, 45 L. J. C. P. 329, I C. P.

D. 471, 35 L. T. N. S. 261; County
Council of Kerry v. Liverpool S.

Assn., Ir. Rep. (1905) Vol. 2, p. 38.

Canada. — Hoffman v. Crerar, 17

Ont. Pr. 404.

Georgia. — Five Assn. of Philadel-

phia V. Fleming, 78 Ga. 733, 3 S.

E. 420.

Massachusetts. — Rooney v. Mary-
land Casualty Co., 184 Mass. 26, 67
N. E. 882.

New York. — Wilson v. Troup, 7
Johns. Ch. 25, 39; In re Whitlock, 3
N. Y. Supp. 855, reversing s. c. 2

N. Y. Supp. 683 ; Downey v. Ovi^en,

98 App. Div. 411, 90 N. Y. Supp.
280.

Vol. X

In Brigham v. McDowell, 19 Neb.

407, 27 N. W. 384, the court says

:

" Where an attorney is employed to

prosecute an action to foreclose a
mortgage, and before the final fore-

closure is consummated, and dur-

ing the litigation, the plaintiff denies

the authority of his attorney to

prosecute a collateral action which,
if prosecuted, would work an estop-

pel on plaintiff ; and where in a
subsequent action in which the ques-

tion of the authority of the attorney

to act becomes important, for the

purpose of determining the rights of

parties affected by the first decree,

it is not a violation of the law of
privileged communications to allow
the attorney to testify as to his

employment, and as to the instruc-

tions given him by his client, or as

to his approval of the course pur-
sued by the attorney. Especially is

this the case where the relation of
attorney and client has ceased and
the authority of the attorney is

called in question by the client, and
in a case where equities of third

parties are to be settled without
detriment to the rights of the client."

82. Letter from client to attorney

offering certain stock as fee is not

privileged. Curry v. Charles War-
ner Co., 2 Marv. (Del.) 98, 42 Atl.

425-

83. Benton v. Benton, 106 La.

Ann. 99, 30 So. 137. Compare Tays
V. Carr, 2)7 Kan. 141, 14 Pac. 456.

So as to letter requesting attorney

to irepresent writer. Eickman v.

Troll, 29 Minn. 124, 12 N. W. 347-

84. Reid v. Langlois, i Mac. &
G. 627, 41 Eng. Reprint 1408; Glyn

V. Caulfield, 3 Macn. & G. 463, 474, 42
Eng. Reprint 339; Hooper v. Gumm,
6 L. T. N. S. 891, 2 Johns. & H. 602^

70 Eng. Reprint 1199.
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receipt of advice of counsel, the letters containing reference to

counsel's opinion. ^^

d. Letters Betiveen Attorneys. — Letters between attorneys who
represent the same client, and concerning his business, are priv-

ileged.^**'

e. Letters, Attorney to Third Person. — It has been held that

letters written by a solicitor to a third person, relating to his cli-

ent's business, in anticipation of litigation, instructing such person
to procure evidence, or written for the purpose of obtaining evi-

dence, are privileged.^' Also letters from attorney to witness,^*

and from witness to attorney,^^ although attorney had made no
request for witness' statement and no effort to obtain it.^^

f. Anonymous Letter Concerning Testimony. — An anonymous
letter to an attorney concerning testimony in a pending action of

his client's is privileged.^^

g. Letters Betiveen Client and Non-Professional Agent in an-

ticipation of litigation and with a view to the prosecution or defense

of a claim in dispute are privileged. ''-

h. Letters Between Parties to Action to he Shozvn to Attorney.

It. has been held that letters written by party to an action to a co-

85. Boughton v. Citizens' Ins. Co.,

II Ont. Pr. (Can.) no.
86. Hughes v. Biddulph. 4 Russ.

190, 38 Eng. Reprint 777; Goodall v.

Little. I Sim. N. S. 155, 20 L. J. Ch.
132, 61 Eng. Reprint 60; United
States V. Six Lots of Ground, i

Woods C C. (U. S.) 234; Jones v.

Nantahala M. & T. Co., 137 N. C.

237, 49 S. E. 94-

Attorney and Clerk So as to

letters between attorney and his clerk

relating to client's affairs. Mostyn v.

West M. C. & L Co., 34 L. T. N. S.

(Eng.) 531.
87. Steele v. Stewart, 13 Sim.

533. 60 Eng. Reprint 207; Greenough
V. Gaskell, i Myl. & K. 98, 39 Eng.
Reprint 618; Simpson v- Brown, 33
Beav. 482, 55 Eng. Reprint 455 ; La-
fone V. Falkland Islands Co., 4 Kay
&J. (Eng.) 34,27 L. J. Ch. 25.

But such letters are not privileged

unless it appear that they were writ-

ten with reference to the dispute in-

volved in the action in which they
are offered. Original Hartlepool Co.
V. Moon, 30 L. T. N. S. (Eng.) 585;
affirming s. c. 30 L. T. N. S. 193;
MacCorquodale v. Bell, 45 L. J. C.
P. 329, I C. P. D. 471, 35 Iv. T. N.
S. 261.

In Wheeler v. Le Marchant, 50 L.

J. Ch. 793,. 17 Ch. D. 675, 44 L. T.

N. S. 632, it is held that documents
communicated to solicitor by sur-

veyor employed by him upon client's

business are not privileged.

88. Curling v. Perring, 2 Myl. &
K. 380, 4 L. J. Ch. (N. S.) 80, 39
Eng. Reprint 989. is cited to this ef-

fect in Betts z>. Mengies, 26 L. J- N.
S. Eq. 528.

89. Young V. Holloway. 56 L. J.

N. S. Prob. 81, 57 L. T. N. S. 515,
12 P. D. 167.

90. Young V. Holloway, 56 L. J.

N. S. Prob. 81, 57 L. T. N. S. 515,
12 P. D. 167.

91. Young V. Holloway, 56 L. J.

N. S. Prob. 81, 57 L. T. N. S. 515,
12 P. D. 167.

92. Client to Agent Ross v.

Gibbs, L. R. 8 Eq. 522. 39 L. J. Ch.
61 ; MacFarlane v. Rolt, 14 L. R. Eq.

580, 27 L. T. N. S. 305, 41 L. J. Ch.

649. See post "Communications
Between Principal and Agent in

View of Litigation."

Opinion of Non-Professional
Agent is not privileged. Bustros v.

White, 45 L. J. Q. B. 642, I Q. B.

D. 423, reversing s. c. 34 L. T. N.
S. 835.
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party to be communicated to their common attorney are privileged.®'

Contra.— Also that they are not.®*

Party Also Lawyer.— Where a party to an action, who is a soli-

citor, acts as agent for the solicitor of record, communications be-

tween him and a co-party are privileged.®^

E. Papers delivered by client to attorney, or by attorney to client

in the course of performance of professional duty by attorney are

privileged.®^

a. Account Book sent by client to attorney, to be used in prepar-

es. Parties— Jenkyns v. Bush-
by, 35 L. J. Ch. 820, L. R. 2 Eg.

547, 15 L. T. 310. But to entitle

such letters to privilege it must ap-

pear that they were intended to be

communicated to counsel- Betts v.

Menzies, 26 L. J. Ch. 528, 3 Jur. N.

S. 885.

94. Contra. — Goodall v. Little, i

Sim. N. S. (Eng.) 155, 20 L. J.

Ch. 132.

95. Party, Also Lawyer Ham-
ilton V. Nott, 42 L. J. Ch. 512, L. R.

16 Eq. (Eng.) 112.

96. Engla)id. — Greenlaw v- King,

I Beav. 137, L. R. 7 Q- B. 769, 8 L.

J. Ch. N. S. 92, 48 Eng. Reprint 891

;

Pearse v. Pearse, i De G. & Sim. 12,

16 L. J. Ch. 153, 63 Eng. Reprint 950;
Nias V. N. & E. R. Co., 3 Myl. & Cr.

355, 40 Eng. Reprint 963 ; s. c. 2 Keen
76, affirmed 2 Keen 312, 48 Eng. Re-
print 557, 649 ; Greenough v. Gaskell,

I Myl. & K. 98, 39 Eng. Reprint 619;
Hughes V. Biddulph, 4 Russ. 190, 38
Eng. Reprint 777; Bolton v. Corpora-
tion of Liverpool, i Myl. & K. 88, 39
Eng. Reprint 615, affirming s. c. 3
Sim. 467, 57 Eng. Reprint 1073; Vo-
lant V. Soyer, 13 Com. Bench 231

;

Bulstrod V. Letchmere, (1676) 2

Free. Ch. 5, 22 Eng. Reprint 1019;
Flight V. Robinson, 8 Beav. 22, 50, 13

L. J. Ch. 425, 8 Jur. 888, 50 Eng. Re-
print 9; Woods V. Woods, 4 Hare
83, 67 Eng. Reprint 570; Bluck v-

Galsworthy, 2 Giff. 453, 3 L. T. 399,

7 Jur. N. S. 91, 66 Eng. Reprint 189;

Parsons v. Robertson, 2 Keen 605, 48
Eng. Reprint 761 ; Richards v. Jack-
son, 18 Ves. Jr. 472, 34 Eng. Reprint

396; Jenkyns v. Bushby, 35 L. J. Ch.

820, L. R. 2 Eq. 547, IS L. T. N. S.

310; Mayor of Bristol v. Cox. L- R.

26 Ch. Div. 678, so L. T. N. S. 719;
Manser v. Dix, i Kay & J. 451, 69
Eng. Reprint 536, 24 L. J. N. S. Eq.

Vol. X

497; Goldstone v. Williams, Deacon
& Co., L. R. Ch. Div. 1899, Vol. I, p.

47, 68 L. J. N. S. Ch. Div. 24, 79 L.

T. N. S. 372,; Turton v. Barber,

L. R. 17 Eq. 329; Preston v.

Carr, i Younge & J. 175; Willson v.

Leonard, 7 L. J. Ch. 242; Wynne v.

Humberston, 27 Beav. 421, 54 Eng.
Reprint i6s; Bolton v. Corporation
of Liverpool, i Myl. & K. 88, 39 Eng.
Reprint 615; Cleave v. Jones, 7 Exch.
(Wels. H. & G.) 421 ; s. c. 21 L. J. N.

S. Exch. 105, 8 E. L. & Eq. S54; Rex
V. Inhabitants of N. B., 8 Dowl. &
Ryl. 726; Holmes v. Baddeley, I

Phil. 476, 14 L. J. Ch. 113, 41 Eng.
Reprint 713 ; Bate v. Kinsey, i C. M.
& R. 38, 4 Tyr. 662, 3 L. J. Ex. 304;
Rex V. Dixon, 3 Burr. 1687; Newton
V. Chaplin, 10 Com. Bench 356, 19

L. J., C. P. 374, 14 Jur. 1 121; Blen-
kinsopp V. Blenkinsopp, 10 Beav. 277,

50 Eng. Reprint 589; Brown v. Oak-
shott, 12 Beav. 252, so Eng. Reprint

1058; Laing V. Barclay, 3 Stark. 38;
Marston v. Downes, 6 Car. & P. 381

;

Mills V. Oddy, 6 Car. & P. 728; Reg.
V. Hawkins, 2 Car. & K. 823.

Canada. — Lynch v. O'Hara, 6 U.
C. C. P. 2S9.

United States. — Liggett v. Glenn,

51 Fed. 381, 2 C. C. A. 286, 4 U. S.

App. 438.

Connecticut. — Lynde v. Judd, 3
Day 499; Supplee v. Hall, 75 Conn.

17, 52 Atl. 407, 96 Am. St. Rep. 188.

Georgia. — Dover v. Harrell, 58
Ga. 572; Philman v. Marshall, 103

Ga. 82, 29 S. E. 598; Southern R. Co.

V. White, 108 Ga. 201, 22 S. E. 952;
Freeman v. Brewster, 93 Ga. 648, 21

S. E. 165.

Iowa. — State v. Kidd. 89 Iowa

54, S6 N. W. 263.

Louisiana. — State v. Hazleton, 15

La. Ann. 72.
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ing a case is privileged.^^ So as to account prepared by attorney,

to be used by client in litigation."^

b. Abstract of Client's Deeds is privileged."''

c. Notes of Testimony.— Trial of Cause. — Notes of testimony

taken upon trial of client's action are not privileged.^

Private Examination.— But notes taken by attorney for trustee

in bankruptcy at private examination conducted for the purpose

of enabling the attorney to advise his client are privileged.- So as

to copies of testimony taken by assignee under trust deed for ben-

efit of creditors for the purpose of obtaining evidence to be submit-

ted to counsel for advice as to institution of action.^

d. Papers Delivered by Third Person. — Not Agent of Client.

Paper delivered to attorney by a third person, not client's agent,

is not privileged, although it relate to client's business.*

e. Delivered by Client and Others. — When an attorney has in

his possession papers relating to his client's business, some of which

were delivered by third persons, and some by client, the court will

hold some to be privileged and others non-privileged, according to

the fact of delivery.^

Massachusetts. — Anonymous, 8

Mass. 370.

Missouri. — Ingerham v. Weather-
man, 79 Mo. App. 480.

New Hampshire. — Brown v. Pay-
son, 6 N. H. 443.
New Jersey. — Matthews v. Hoag-

land, 48 N. J. Eq. 455, 21 Atl. 1054.

New York.— Coveney v. Tanna-
hill, I Hill 33, 37 Am. Dec. 287;

Crosby v. Berger, 11 Paige 377, 42
Am. Dec. 117; Jackson v. Burtis, 14

Johns. 391; Mallory v. Benjamin, 9
How. Pr. 419, 423; Wakeman v.

Bailey, 3 Barb. Ch. 482, 487; Jackson
V. Denison, 4 Wend. 559; McPher-
son V. Rathbone, 7 Wend. 316.

Vermont. — Durkee v. Leland, 4
Vt. 612; Hick's Estate v. Blanchard,

60 Vt. 673, IS Atl. 401 ; Arbuckle v.

Templeton, 65 Vt. 205, 25 Atl. 1095;
State V. Squires, i Tyler 147.

The case of Selden v. State, 74
Wis. 271, 42 N. W. 218, 17 Am. St.

Rep. 144, is interesting, as involving

a double privilege, the papers there

in question being privileged as com-
munications from client to attorney,

and from wife to husband. See
statement under H, 8, A, b, (i.)

note 88 "Husband and Wife," ante.

97. Cleave v. Jones, 7 Exch. (W.
H. & G.) 421, 8 E. L. & Eq. 554, 21

L. J. N. S. Exch. 105.

98. Goldstone v. Williams, Dea-

con & Co., L. R. Ch. Div. 24, 1899,

Vol. I, p. 47, 68 L. J. N. S. Ch. Div.

24. 79, L. T. N. S. 373-

99. Rex V. Inhabitants of N. B.,

8 Dowl. & Ryl. 726, 16 E. C. L. 348.

1. Nicholl V. Jones, 2 H. & M.
(Eng.) 588; 5 N. R. 361; Rawstone
V. Mayor of Preston, 52 L. T. N. S.

922, L. R. 30 Ch. Div. 116, 54 L. J.

N. S. Ch. Div. 1 102; Nordon v. De-
fries, 8 Q. B. D. 508, 51 L. J. Q. B.

415, expresses the contrary view, but

is disapproved in Robson v. Wors-
wick, 59 L. T. N. S. 399, 58 L. J.

Ch. 31, 38 Ch. D. 370.

2. Learoyd v. Halifax J. S. B.

Co., 62 J. J. Ch. 509, 68 L. T. 158.

3. Fenton v. Queen's Ferrv W. R.

Co., 38 L. J. N. S. Ch. 263.

In Gandee v. Stansfeld, 28 L. J.

N. S. Ch. 436, 5 Jur. N. S. 778, it

was held on appeal, reversing an or-

der of the Master of the Rolls, that

copies of such depositions ought not

to be produced until hearing of the

cause.

4. Delivered by Third Person.

Wheeler v. LeMarchant, 17 Ch. Div.

675; Davis V. New York. O. & W.
R. Co., 70 Minn. 37, 72 N. W. 823;

Pulford's Appeal, 48 Conn. 247.

5. Delivered by Client and Others.

Davis V. New York. O. & W. R. Co.,

70 Minn. 2>7, 7^ N. W. 823.

Vol. X
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f. Miist Relate to Employment. — To be privileged, papers de-

livered to attorney must relate to the subject of his employment,*
and supposed by client to be necessary to enable the attorney to

perform his dutyJ

g. Good Faith. — They must be delivered in good faith, and to

enable attorney to render the required service.^

h. Attorney Not Compellable to Produce Papers. — An attorney

cannot be compelled to produce his client's papers in evidence, un-
less his client himself could be compelled to do so.^

6. Must Relate to Employment.
Mitchell's Case. 12 Abb. Pr. (N. Y.)

249, 264. See Reg. v. Hayward, 2

Car. & K. (Eng.) 234.

Attorney Ignorant of Nature of
Papers delivered to him by client

cannot say they were delivered in

professional confidence. Mitchell's

Case, 12 Abb. Pr. 249, 264.

7. Necessary._ State v. Kidd, 89
Iowa 54. 56 N. W. 263. If unneces-
sary matter is communicated to at-

torney under the bona tide belief

that it is necessary, it is privileged.

Cleave v. Jones, 7 Exch. (W. H. &
G.,) 421, 8 Eng. L. & Eq. 554, 21 L. J.

N. S. Exch. 105.

8. Allen v. Hartford L. Ins. Co.,

72 Conn. 693, 45 Atl. 955; Reg. v.

Hayward, 2 Car. & K. (Eng.) 234;
Travis v. January, 3 Rob. (La.) 227;
In re Whitlock, 2 N. Y. Supp. 683.

Paper Delivered to Deprive Ad-
versary. _ In Trustees of Chester
Church V. Blount, 70 Ga. 779, it was
held that an attorney could be com-
pelled to answer as to his possession

of a deed which had been given to

him by his client, not for the pur-
pose of preparing a defense, but for

the purpose of depriving his adver-
sary of a piece of evidence belong-
ing to it, and that the attorney could
be compelled to produce the docu-
ment in evidence.

As to duty of attorney in regard
to producing papers, and as to at-

tempted evasion of this duty, see re-

marks of court in People ex rel. Mit-
chell V. Sheriff, 7 Abb. Pr. (N. Y.)
96. In this case an attorney was ad-
judged guilty of contempt of court,

for declining to obey court's instruc-

tions to identify papers, and giving
papers to client with instructions to

take them out of court.

Vol. X

In Reg. z\ Hayward, 2 Car. & K.
(Eng.) 234, defendant was indicted

for forgery of a will. It appeared
that defendant, having possessed him-
self of certain deeds from the home
of deceased, placed the forged will

among them, and sent them to his

attorney for the ostensible reason of

asking his advice upon the deeds, but,

in reality, that the attorney might
find the will among the deeds and
act upon it, which the attorney did.

Held, that the will should be read in

evidence. But it has been held that

it is sufficient, if client believes that

writing delivered to attorney was
necessary. Cleave v. Jones, 7 Exch.
(Welsh. H. & G.) 421; s. c. 8 E. L.

& Eq. 455, 21 L. J. N. S. Exch. 105.

9. England. — Flight v. Robinson,
8 Beav. 22, 13 L. J. Ch. 425, 50 Eng.
Reprint 9; Wright v. Mayer, 6 Ves.

Jr. 280, Marston v. Downes, 6 Car.

& P. 381 ; Volant v. Soyer, 13 Com.
Bench 231.

Irish. — Stratford v. Hogan, 2 Ball

& B. Ir. Eq. 164.

United States. — Liggett v. Glenn,

51 Fed. 381, 396, 2 C. C. A. 286, 4
U. S. App. 438.

Minnesota. — Stokoe v. St. Paul,

M. & M. R. Co., 40 Minn. 545, 42
N. W. 482; Davis v. New York, O.

& W. R. Co., 70 Minn. 37. 72 N.

W. 823.

Neiv York. — Wakeman v. Bailey,

3 Barb. Ch. 482; Mallory c>. Benja-

min, 9 How. Pr. 419; IMcPherson v.

Rathbone, 7 Wend. 217; Jackson v.

Denison, 4 Wend. 558; Jackson v.

Burtis, 14 Johns. 391.

In State v. Squires, i Tyler 147, it

is held that an attorney cannot, upon
a rule to show cause, be compelled

to deliver to a grand jury certain-

papers of his client, the court hold-

ing that the client himself could not
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Required to be TTsed for Public Prosecution.— Such production can-

not be compelled, although paper is required to be used as founda-

tion for a public prosecution/** or for other public purpose."

i. When Attorney Must Produce Papers. — Under certain cir-

cumstances attorney can be compelled to produce his client's papers

in evidence.

(1.) Must Produce if Client Compellable. — If the paper is one which

the client himself could be compelled to produce in evidence, the

attorney must produce it.^^

be compelled to do so. To same gen-

eral effect, see Reg. v. Hawkins, 2

Carr & P. (Eng.) 392.

Attempt to Lay Foundation by
Client When a witness is asked

as to the contents of a letter written

by him to his attorney, for the pur-

pose of laying a foundation for the

introduction of the letter, objection

to the question should be sustained.

Southern R. Co. v. White, 108 Ga.

201, 33 S. E. 952.

Pleading Not Filed— Attorney

cannot be compelled to produce draft

of a bill in equity prepared for his

client, but not filed. Feaver v. Wil-
liams, 13 Iv. T. N. S. 270.

10. Coveney v. Tannahill, i Hill

33. 37 Am. Dec. 287, 299.

11. State V. Squires, i Tyler

(Vt.) 147.

12. Must Produce, if Client Com-
pellable— Swall V. Marwood, 9
Barn. & C. (Eng.) 288; Fenwick v.

Reed, i Meriv. 114, 123, 35 Eng. Re-
print 618; In re Cameron C. & C. R.

Co., 25 Beav. i, 53 Eng. Reprint 535;
Hope V. Liddell, 7 De G. & M. & G.

331, 3 Eq. R. 790, 24 L. J. Ch. 691,

44 Eng. Reprint 129; Bursill i'. Tan-
ner, L. R. 16 Q. B. Div. i; Fur-
long V. Howard, 2 Schoales & L.

(Irish Eq.) 115; Lessee of Rhoades
v. Selin, 4 Wash. C. C. 7i5-

" If this were not so, all that a party

would have to do to evade the pro-

duction of papers, w'ould be to put

them into the custody of his at-

torney." Mitchell's Case, 12 Abb.
Pr. (N. Y.) 482.

In Andrews v. Ohio & M. R. Co.,

14 Ind. 169, it was held that when an
attorney admits that he has in his

possession papers belonging to his

client, he can be compelled to pro-

duce them in evidence, or testify as

to their contents. The court says:
" Notice was given during the trial

to said attorney to produce the re-

ceipts which he refused to do; and
objected to testifying as to the con-

tents, on the ground that any and all

information he had in relation there-

to, was derived from the receipts

placed in his hands as attorney in the

case.

"The circumstances connected with
the paj'ments, were proper evidence

to go to the jur}^ upon the question

of the application, or intention to ap-

ply, the money so paid.

"The amount of the installments

called for, and the amount paid, were
proper items of evidence to go to

the jury upon that question.

"The notice to the attorney was
sufficient, he having stated that he had
the receipts then in his possession.

As to whether he could be compelled
to testify as to the contents, we are

of opinion that he could. The party
himself might have been compelled,

under the statute, to produce the re-

ceipts on the trial. He could not
defeat the production of that evi-

dence by passing it into the hands of

his attorney'. He could still have
been compelled to produce it. The
attorney stood in no more secure po-
sition."

Mitchell's Case, 12 Abb. Pr. (N.
Y.) 249. 262, is disapproved in Hoyt
V. Jackson, 3 Dem. (N. Y.) 388,

where the opinion of the court seems
to be that privilege applies to docu-
ments in hands of attornei", although
client could be compelled to pro-

duce them. But Mitchell's case is

approved and followed in In re

Wliitlock, 2 N. Y. Supp. 683.

In Harrisburg Car Mfg. Co. z:

Sloan, 120 Ind. 156, 21 N. E. 1088, it

is said that an attorney who has

Vol. X
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(2.) Papers Non-Privileged if Accessible to Public.— Papers deliv-

ered to attorney are not privileged, if knowledge of their existence

or contents is accessible to others, or to the public, and client or

attorney may be compelled to produce them, or give their contents

in evidence.^^ But it has been held that if a collection of copies of

unprivileged documents made by attorney for client would tend

to disclose the attorney's view of the client's case, all such docu-

ments will be held privileged."

(3.) Attorney's Duty to Make Public.— Papers which, in the dis-

charge of his duty to his client, the attorney must necessarily make
public are not privileged,^^ nor papers the contents of which an-

other person would be entitled to know, as a letter conferring au-

thority to do a certain act.^^

(4.) Papers to be Sent to Third Person,— Nor does privilege extend

to papers which client and attorney prepared to be sent to a third

person, and which are sent to such third person. ^^

(5.) Forged Papers.— It has been held in England that attorney-

must produce in evidence forged papers delivered to him by his

client ; but in each case the evidence seems to have been held ad-

missible on the ground that it did not appear that the relation of

attorney and client existed between witness and person deliver-

ing the papers in question.^^

(6.) Papers of Adversary.— Attorney may be compelled to produce

papers of client's adversary which have come into his possession, or

possession of a letter written to de-

fendant by plaintiff may be com-
pelled to produce it. It does not ap-

pear from the report that the at-

torney acted for either party. As to

procedure to enforce production of

documents by bill of discovery, see

English cases cited in this note, and
Wakeman v. Bailey, 3 Barb. Ch. (N.

Y.) 482.

13. Accessible to Public— Alden
V. Goddard, 72, Me. 345; Wright v.

Vernon, 22 L. J. Ch. (Eng.) 447;
.y. c. I Drew 344; Tyas v. Brown, 42

L. T. N. S. (Eng.) SOI.

Copies of Public Record— In
State V. Kidd, 89 Iowa 54, it was
held that a copy of a public record

delivered by client to attorney is not

privileged.

In People v. Petersen, 60 App.
Div. 118, 69 N. Y. Supp. 941, at-

torney was held compellable to pro-

duce original summons and com-
plaint in action instituted for his cli-

ent.

Contents of Public Record. — At-
torney must testify as to identity of

Vol. X

public record in his possession,,

though obtained in discharging his

professional duty. Warner Elev,

Mfg. Co. V. Houston (Tex. Civ.

App.), 28 S. W. 405-

14. Lyell V. Kennedy, 51 L. J. Ch.

937, 27 Ch. Div. I, 50 L. T. 730.

15. Caldwell v. Meltveldt, 93
Iowa 730, 61 N. W. 1090. In this

case it was held that delivery of

promissory note to attorney was not
privileged, as his duty demanded that

he send and cause it to be presented

for collection.

16. Letter Conferring Authority.

Bay Admr. v. Trusdell, 92 Mo.
App. 2,77-

17. Edison Elec. L. L. Co. v.

United States Elec. L. Co., 44 Fed.

294. In this case it is held that let-

ters prepared by attorney and client

to be filed in the United States Patent

Office are not privileged.

18. Reg. V. Avery, 8 Car. & P.

(Eng.) 596; Reg. V. Farley, 2 Car.

& K. (Eng.) 313. See Reg. v. Tyh-
rey. 3 Cox C. C. 160, 18 L. J. N. S.

Mag. Cas. 36.
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disclose what he has done with them, or point out where they may
be found.^'^

(7.) Must Produce to Partner.— In an action by representative of

deceased attorney to obtain accounting of affairs of partnership

formerly existing between him and another attorney, defendant may
be compelled to produce papers relating to the affairs of clients of

the partnership.-**

(8.) Must Produce for Identification.— Attorney may be compelled

to produce his client's paper for purpose of identifying same.-^

j. Contents of Papers Privileged. — Attorney will not be com-

pelled to testify concerning the contents of his client's papers.^^

19. Attorney may testify concern-

ing condition or contents of papers

offered in evidence by client's adver-

sary. Brown v. Foster, i Hurlst. &
N. (Eng.) 736.

Letters sent by third person to

client, and by him delivered to at-

torney are not privileged, and the

attorney may be required to produce
them in evidence. In re Whitlock,

2 N. Y. Supp. 683, reversed, 3 N. Y.

Supp. 855. In the reversing opinion

the supreme court held that the spe-

cial term erred in ordering attorney

called as witness to produce letters

from client to witness, and held as

to letters from third persons to client,

that the order was erroneous be-

cause the letters were not material.

The court intimates that if such let-

ters were material, their production

would be enforced.

In Travis z'. January, 3 Rob. (La.)

227, the court says :
" But where an

attorney is in possession of title pa-

pers and documents belonging to his

client's adversary, or, is called on,

after having had such papers and
documents in his possession, to dis-

close what he has done with them, or

to point out where they can be
found, we think the rule does not
apply; and that the attorney may be
as properly called on to produce the

papers and documents necessary to

establish the rights of the adverse

party, if they be in his possession, or

interrogated as to the facts which
may lead to a discovery of the place

where thej' can be procured, as his

client himself could be under our
laws. Code of Pract. arts. 140. 473.

In this case, it is clear that the doc-

ument sought to be produced did

not belong to the plaintiff; that the

18

plaintiff, or his counsel, have no
right to keep it in their possession;

and that, as a muniment of the de-

fendant's title, keeping it from the

rightful owner, contrary to his con-

sent, would amount to a gross fraud

upon him. In vain would be con-

tended that the paper in question

was secretly and confidentially

placed in the possession of the coun-

sel by their client; for, if such a

proposition were to be for a mo-
ment adhered to, it would often be

used as a shield under which par-

ties litigant would be enabled to

commit the grossest and most fla-

grant frauds to the prejudice of

their adversaries. We must say that

a proposition so unreasonable in it-

self, and so contrary to law. cannot

in any manner be countenanced by

us, as its absurdity is fully demon-
strated by the injurious effect its

consequences would have on the

legal rights of those who are com-
pelled to seek justice at our hands.

Comstock et al. z: Paie and Smith,

18 La. 479."

20. Attorney Must Produce to

Partner— Brown v. Perkins, 2

Hare 540. 8 Jur. 186, 67 Eng. Re-

print 223. See ante. III, 5, "To
Whom Privilege Belongs."

21. Phelps V. Prew, 3 El. & Bl.

(Eng.) 430, 23 L. J. Q. B. 140, 2

C. L. R. 1422, 18 Jur. 249.

22. £ » g / a n (/. —M a r s t o n v.

Downes, 6 Car. & P. 381 ; Davies v.

Waters, 9 Mees. & W. 607.

Canada. — Lynch v. O'Hara. 6 U.

C. C. P. 259, 265.

Minnesota. — Stokoe v. St. Paul.

U. & M. R. Co.. 40 Minn. 545, 42

N. W. 482.
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Must Name Trustee Appointed by Deed. — But it has been held in

England that an attorney can be compelled to state the names of

trustees appointed by a certain deed, as, by so doing, he does not

state a material part of the deed.^^

k. Client Not Compellable to Produce. — (1.) Papers Delivered Be-

tween Himself and Attorney Nor can client be compelled to pro-

duce papers delivered to him by his legal adviser in the course

of professional employment, or papers prepared by himself and
submitted to his attornev.'^"'

New Hampshire. — Brown v. Pay-
son, 6 N. H. 443-

Nezv York. — Jackson z'. Denison,

4 Wend. 558; Covenej' v. Tannahill.

I Hill 2>3, 37 Am. Dec. 287; Kellogg,

z: Kellogg, 6 Barb. 116. 131; Wake-
man V. Bailey, 3 Barb. Ch. 482.

Vermont. — Arbuckle v. Temple-
ton.' 65 Vt. 205, 25 Atl. 1095.

Answers to Interrogatories pre-

pared by adversary, it being claimed
that such answers were sent by client

to attorney-, but it not appearing that

they were filed. Rooney z'. Maryland
Casualty Co., 184 Mass. 26, 67 N. E.

882, where it also appears to be held

that the fact of deliver}- of such an-

swers was privileged.

Books of Client An attorney

cannot testify to knowledge gained

from an examination of his client's

account books. Ingerham z'. Weath-
erman, 79 ]\Io. App. 480. If client

intrust account book to solicitor to

be by him used in preparing a case

to be submitted to counsel, solicitor

cannot, in an action brought by him
against client to recover money lent

by him to client, introduce this book
to show an entry taking plaintiff's

case out of the statute of limitations.

Cleave v. Jones, Exrx., 7 Exch.
(Welsh. H. & G.) 421, 8 E. L. &
Eq. 554. 21 L. J. N. S. C. L. 105.

Or to matters discovered in exam-
ining a title for his client. Char-
man V. Tatum, 54 App. Div. 61, 66

N. Y. Supp. 275.

Papers— Nor to knowledge ob-

tained from an inspection of docu-

ments submitted to him by client in

course of professional employment.

IMatthews v. Hoagland, 48 N. J. Eq.

455- 464-
Abstract of Client's Deeds pre-

pared by solicitors clerk under in-

structions from his employer is priv-

ileged. King V. Inhabitants of U. B.,

8 Dowl. & Ryl. (Eng.) 726.
Pleading Not Filed— An attor-

ney cannot be compelled to testify

to contents of answer sworn to by
his client and left with the attorney
to be filed or not as the attorney
should deem best, but which was not
filed. Neal v. Patten, 47 Ga. 73;
Burnham z: Roberts, 70 111. 19.

Papers on Motion Nor can at-

torney who has been employed to

make a motion for a new trial testify

to contents of papers left with him
by client to be used in presenting
motion, and which had been lost, ir-

respective of the question whether or
not he had participated in the trial.

Philman v. Marshall, 103 Ga. 82. 29
S. E. 598.

Insurance Policy— Nor can at-

torney employed to collect an insur-

ance policy be required to testify as

to the terms of the policy, the iden-

tity of the beneficiarj^ or payment of

proceeds to client. Freeman v.

Brewster, 93 Ga. 648. 21 S. E. 165.

23. Bursill v. Tanner, 55 L. J. Q.
B. 53. 16 Q. B. Div. I. But see

Lynch z'. O'Hara, 6 U. C. C. P. 259,
where testimony as to parties to the

deeds and the contents of them was
held properly excluded.

24. In Glegg v Legh, 4 Madd.
193. 56 Eng. Reprint 678. it is said

that a person " is not protected from
answering as to his own admissions
of facts, although they were con-

tained in a case stated by him for the

opinion of counsel."

In Preston z\ Carr. i Younge &
J. (Eng.) 175, it was held that client

could be compelled to produce case

submitted to counsel.
Advertisement prepared by client
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(2.) Papers to be Submitted to Attorney.— Client cannot be com-
pelled to produce documents containing evidence and statements

and submitted to solicitor for advice

as to whether or not it contained li-

belous matter, is privileged. Low-
den V. Blakey, 58 L. J. Q. B. 617, 23

Q. B. Div. 2,2,2, 61 L. T. N. S. 251.

Instructions to attorney as to

draft of deed are privileged. Manser
V. Dix, 24 L. J. Ch. N. S. (Eng.)

497, I Kay & J. 451, I Jur. N. S.

466. 3 Eq. R. 650.

Written Evidence, or Copies.

Copies of foreign patents procured
by solicitor for client, to be used in

litigation are privileged, and client

cannot be compelled to produce them.

Guelph C. Co. V. Whitehead. 9 Ont.

Pr. (Can.) 509.

Reports of Agents prepared for

purpose of submission to counsel for

use in pending or contemplated liti-

gation are privileged. MacDonald v.

Norwich Union F. Ins. Co., 10 Ont.

Pr. (Can.) 501. So as to report of

physician as to condition of person

injured by railway train, procured
by solicitor to be used as evidence in

damage suit by injured person
against railway company. Pacey v.

Metropolitan Tramways Co., 46 L.

J. N. S. Exch. & C. P. 698.

Pleading prepared by attorney, but
not filed. Belsham v. Harrison, 15

1. J. N. S. C. (Eng.) 438.

Opinion of Attorney Client

cannot be compelled to produce his

attorney's opinion upon facts sub-

mitted to him. Woods v. Woods, 4
Hare 83, 67 Eng. Reprint 570; Bluck
V. Galsworthy, 2 Gif. 453, 66 Eng.
Reprint 189; Parsons z.\ Robertson,
2 Keen 605, 48 Eng. Reprint 761

;

Richards v. Jackson, 18 Ves. Jr. 472,

34 Eng. Reprint 396; Jenkins v.

Bushby, L. R. 2 Eq. 547. 35 L. J.

Ch. 400. 14 L. T. N. S. 431 ; Willson
V. Leonard, 7 L. J. Ch. 242.

Notes and Opinion Upon Instruc-
tions Submitted Mostyn v. W. M.
C. & L Co., 34 L. T. N. S. (Eng.)
531.

Opinion in letter Between Agents
of Client. — Letters between two
agents of client containing opinion

of client's attorney are privileged.

Merchants' Bank v. Moffatt, 6 Ont.
Pr. (Can.) 348.

In Mayor of Bristol v. Cox, L. R.

26 Ch. Div. 678, so L. T. N. S. 719,

it is held that the fact that a party

to an action by a city is a rate-

payer, and as such, contributes to the

salary of the city solicitor does not
entitle him to production of an
opinion given by such solicitor to the

city.

Document Executed by Attorney
to Client. — Genet v. Ketchum, 62
N. Y. 626. In this case attorney

executed a bond of indemnity to his

client. Its production was demanded
but was not allowed. In holding
this ruling correct the court of ap-

peals says :
" If tlie bond simply in-

demnified said defendant against an
adverse result of the litigation, it

was immaterial and irrelevant. If

there were contained therein state-

ments and recitals of fact, which if

made by Ketchum would have been
available to plaintiff, then they were
communications between client and
counsel, and privileged."

Draft of Deed prepared by coun-
sel with his marginal notes and opin-

ion. Manser v. Dix, 24 L. J. Ch.

497, I Kay & J. 451, 3 Eq. R. 650,

69 Eng. Reprint 536.

Account prepared by attorney to

be used in litigation. Goldstone v.

Williams Deacon & Co.. L. R. Ch.
Div. 1899, Vol. I, p. 47, 68 L. J. N.
S. Ch. Div. 24, 79 L. T. N. S. 373-

Cost Bill delivered to client by
attorney. Turton v. Roberts, L. R.

17 Eq. 329.

Attorney's Books.— Client can-

not be compelled to produce his at-

torney's books of account or letter

books. Flight V. Robinson, 8 Beav.

22, 50, 13 L. J. Ch. 425, 8 Jur. 888,

50 Eng. Reprint 9.

Case Submitted to Attorney— Cli-

ent cannot be required to produce
case submitted by him to his attor-

ney. Wynne v. Humberston, 27
Beav. 421. 54 Eng. Reprint 165;

Holmes v. Baddeley. i Phil. 476, 6
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of facts which were prepared for the purpose of being submitted to

his attorney, although they had not, at time production was de-
manded, been so submitted.^^

(A.) Privileged In Subsequent Action. — Such documents are priv-

ileged in a subsequent action, although the action in which they
were intended to be used was never brought, and the parties in the

subsequent action are not the same as in that contemplated.'®

(B.) That Documents Not Submitted, Immaterial.— The privilege

is not affected by the fact that such documents were not actually

submitted to the attorney.^^

(C.) That Document Identified By Client In Another Case, Imma-
terial.— The privilege when claimed in a certain case is not affected

by the fact that client, when a witness in a previous case, identified

the document claimed to be privileged, but such document was not

filed in evidence.-^

(3.) Documents Lent by Attorney for Person Having Common Interest
With Client— If attorneys send case and opinion of counsel to at-

torneys of another person whose interests are, as against a third

person, almost identical with the interests of the client of the first

Beav. 521, 14 L. J. Ch. 113, 9 Jur.

289, 41 Eng. Reprint 713; Combe v.

Corporation of London, i Young &
C. (Eng.) 631, 650, 15 L. J. Ch. 80,

10 Jur. 57, 62 Eng. Reprint 1048;
Nias V. Northern & E. R. Co., 3
Myl. Cr. 355. 40 Eng. Reprint 963;
s. c. 2 Keen 76, 48 Eng. Reprint 557,

affirmed 2 Keen 312, 48 Eng. Reprint

649; Storey v. Lennox, i Keen 341,

48 Eng. Reprint 338; Bolton v. Cor-
poration of Liverpool, i Myl. & K.

88, 99, 39 Eng. Reprint 614, affirming

s. c. 3 Sim. 467, 57 Eng. Reprint

1073 ; Pearse v. Pearse, i De G. &
Sm. 12, 63 Eng. Reprint 950; Beadon
V. King, 17 Sim. 34. 60 Eng. Reprint

1039-

25. England. — Friend v. L. C. &
D. R. Co., 46 L. J. Ex. 696, 2 Exch.
Div. 437, 36 L. T. 729 ; Pacey v. Lon-
don Tramways Co., L. R., 2 Exch.
Div. 440; Collins z\ London Gen.

Om. Co., 68 L. T. 831, 63 L. J. N. S.

Q. B. 428; Wright V. Vernon, i

Drew, 344; .y. c. 22 L. J. Ch. N. S.

447; The Theodor Korner, 47 L. J.

P. 85. 38 L. T. 818.

Pennsylvania. — Davenport Co. v.

Pennsylvania R. Co., 166 Pa. St. 480.

In Southwark & V. W. Co. v.

Quick, L. R. 3 Q. B. Div. 315. 47
L. J. Q. B. 258, 38 L. T. N. S. 28,

the court says : " I can see no dis-

Vol. X

tinction between information ob-

tained upon the suggestion of a so-

licitor, with the view of its being
submitted to him for the purpose of

his advising upon it, and that pro-

cured spontaneously by the client for

the same purpose. Again, I see no
distinction between the information

so voluntarily procured for that pur-

pose and actually submitted to the

solicitor, and that so procured but

not yet submitted to him. If the

court or the judge at chambers is

satisfied that it was bona fide pro-

cured for the purpose, it appears to

me that it ought to be privileged."

It is sufficient if such paper was
prepared in anticipation of litigation,

although none be pending at the time

of preparation. Collins z'. London
Gen. Om. Co., 63 L. J. N. S. Q. B.

428. 68 L. T. 831.
26. Pearce v. Foster, L. R. iS Q-

B Div. 114; s. c. 52 L. T. N. S. 886.

To same efifect, see Canadian P. R.

Co. V. Conmee, 11 Ont. Pr. (Can.)

297, also Goldstone v. Williams,

Deacon & Co., L. R. Ch. Div. 1899,

Vol. I, p. 47. 68 L. J. N. S. Ch. Div.

24, 79 L. T. N. S. 373-
27. Southwark & V. W. Co. v.

Quick. L. R. 3 Q. B. Div. 315. 47 L.

J. Q. B. 258, afHrming s. c. 38 L. T.

N. S. 28.

28. Goldstone v. Williams, Dea-
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attorneys, such documents are privileged against such third person.-*

(4.) Essential to Claim of Privilege for Documents Intended to be Tlsed

as Evidence It has been held in England that client cannot claim

privilege for documents in possession of his attorney to be used as

evidence, unless it appear that they came into existence for the pur-

poses of the action in which they are proposed to be used.^°

1. Attorney's Possession of Papers No Excuse for Non-Produc-
tion by Client. — When client is compellable to produce a certain

document in evidence, the fact that he has delivered it to his at-

torney does not justify his refusal to comply with a subpoena duces

tecum requiring its production. ^^

m. Attorney's Lien No Excuse for Client or Attorney. — The
fact that attorney has a lien upon a document, production of which
is demanded, does not justify refusal of production by client,^^ or

by attorney.^^

n. Paper Not Under Client's Control. — Client cannot be com-
pelled to produce documents which are in possession of his at-

torney but not under client's control.^*

con & Co.. L. R. Ch. Div. 1899, Vol.

I, p. 47, 79 L. T. N. S. m, 68 L. J.

N. S. Ch. Div. 24.

29. Enthoven v. Cobb, 2 De G. M.
& G. (Eng.) 632.

30. Chadwick v. Bowman. L. R.

16 p. B. Div. 561, 54 L. T. N. S. 16.

This case was an action for price of
goods. Defendant had written to

third persons and received answers,
and it appeared that it depended upon
the terms of these letters and answers
whether defendant had authorized his

correspondents to order the goods in

question. Defendant's soHcitor ob-
tained copies of these letters. Held,
that plaintiff was entitled to produc-
tion of such copies. The court says,

per Denman, J. : "I am of opinion
that this order was rightly made.
The originals of these documents
would have been admissible in evi-

dence against the defendant, and it

seems to me that there is nothing in

the circumstances under which the
copies came into existence to render
them privileged against inspection."

Per Mathew, J.
" I am of the

same opinion. I think tTiat danger
would follow if the privilege against
inspection were made to cover such
a case as this. It does not appear to
me that these documents really came
into existence for the purposes of the
action within the true meaning of the
rule upon which the defendant's
counsel relied."

31. Edison EI. L. Co. v. United
States El. L. Co., ^ Fed. 294. See
quotation in note under note ZZ^ post.

32. Rodick v. Gandel. ic Beav.

270, 50 Eng. Reprint 586. In this

case the court says that if attorney
claim a lien on client's papers, client

is not thereby justified in refusing
to produce them, as the court will

give him an opportunity to take pro-
ceedings against the attorney to

compel their production.
33. Hope V. Liddell, 20 Beav. 438,

52 Eng. Reprint 672; s. c. 7 De G.
M. & G. 331, 44 Eng. Reprint 129;
In re Cameron's C. & R. Co., 25
Beav. I, S3 Eng. Reprint 535 ; Fur-
long V. Howard, 2 Sch. & L. (Irish

Ch.) IIS.

In M'Cann v. Beere, i Hogan
(Irish) 129, it was moved that a

party and his solicitor be required
to bring into court certain deeds.

The Master of the Rolls said :
" I

will give you an order on the de-
fendant, and if the deeds are in the
hands of his solicitor, it is the same
as if they were in his own possession,

and he will be bound to produce
them; but I will not make any order
on the solicitor, who may have a
lien on them as against his client."

34. Palmer v. Wright, 10 Beav.

234, so Eng. Reprint S72. In this

case an executor of whom produc-
tion of documents was demanded,
stated that his solicitors had in their
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o. Custody of Paper Lost. — It has been held that privilege at-

taches to papers only while they remain in the hands of attorney

or client.^^ But the contrary has been held.^"

p. What Facts Concerning Papers May Be Testified to by At-

torney. — An attorney may give in evidence his knowledge of cer-

tain facts concerning his client's documents ; thus he may be com-
pelled to testify that a certain instrument was executed,"^ or as to

the existence of a certain document,^^ but not if all his knowledge

on the subject was acquired through confidential communications

of client.^" He may testify to the fact that a certain document is

in his possession,^" how it came into his possession,'*^ whether or

not a certain deed was antedated*- or was delivered at the time

attorney subscribed it as witness,*^ delivery of deed,** purpose of

delivery,*^ location of a document at a certain time,*® that he wrote

a certain document, which his client signed,*^ contents of notice

prepared by him to be served by client upon third person,*® what

disposition he made of client's notes, checks or evidences of indebt-

possession certain documents re-

lating to his testator's estate, but
that such documents were not under
his control. Held, that he could not
be compelled to produce them.

35. Written statement prepared
by person accused of crime which he
intended to give to his counsel, but
which was taken from his possession
after arrest, is not a privileged com-
munication. Renfro v. State. 42
Tex. Crim. 393, 56 S. W. 1013, i

Whart on Ev. 586.

36. Liggett V. Glenn, 51 Fed. 381,

396, 2 C. C. A. 286, 4 U. S. App. 438.

37. Foster v. Hall. 12 Pick.

(Mass.) 89, 22 Am. Dec. 400; Gower
V. Emery, 18 Me. 79; Patten v.

Moor, 29 N. H. 163; Harkless v.

Smith, 115 Ga. 350, 41 S. E. 634;
Vaillant v. Dodemead, 2 Atk. 524, 26
Eng. Reprint 715; Sandford v. Rem-
ington, 2 Ves. Jr. i8g, 30 Eng. Re-
print 587.

38. Coveney v. Tannahill, i Hill

2>i^ 2)7 Am. Dec. 287 ; Kington v.

Gale, Finch (Eng.) 259. Brandt v.

Klein, 17 Johns. (N. Y.) 335.

39. Murray v. Dowling, i Cranch
C. C. (U. S.) 151.

40. Coveney v. Tannahill. i Hill

(N. Y.) 33, 37 Am. Dec. 287; Stokoe
V St. Paul M. & M. R. Co., 40 Minn.

545, 42 N. W 482; Wakeman v.

Bailey, 3 Barb. Ch. (N. Y.) 482,

487; Zabel V. Schroeder, 35 Tex.

Vol. X

308; Lessee of Rhoades v. Selin, 4
Wash. C. C. (U. S.) 715; Dwyer v.

Collins, 7 Exch. Wels. H. & G.

(Eng.) 639; Coates v. Birch, 2 Ad.
& El. (Eng.) 252, I G. & D. 647, 2
Q. B. 252, II L. J. Q. B. I, 5 J"r.

540; Bevan v. Waters, i Moody &
M. (Eng.) 235, 3 Car. & P. 520;
Brandt v. Klein, 17 Johns. (N. Y.)

335.

41. Allen v. Root, 39 Tex. 589.

42. Bank of Utica v. Mersereau,.

3 Barb. Ch. (N. Y.) 528, 49 Am.
Dec. 189 ; Rundle v. Foster. 3 Tenn.
Ch. 658.

43. Bank of Utica v. Mesereau,
3 Barb. Ch. (N. Y.) 528, 49 Am.
Dec. 189.

44. Rosseau v. Bleau, 131 N. Y.

177, 30 N. E. 52, 27 Am. St. Rep.

578; Ruiz V. Dow. 113 Cal. 490, 45
Pac. 867.

45. Rosseau v. Bleau, 131 N. Y.

177, 30 N. E. 52, 27 Am. St. Rep.

578.

46. Jackson v. M'Vey, 18 Johns.
(N. Y.) 330; Ex parte Gfeller, 178

Mo. 248, 77 S. W. 552; Banner v.

Jackson, i De G. & S. 472, 63 Eng.
Reprint 1154; Kington v. Gale,

Finch (Eng.) 359.

47. Chapman v. Peebles, 84 Ala.

283, 4 So. 273 ; In re Aspinwall, 7
Ben. 433, 2 Fed. Cas. No. 591.

48. Collins V. Johnson, 16 Ga.

458.
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edness,*^ when he last saw a certain document^" and in whose cus-

tody,^^ who owned a certain note sold by him,^- whether or not he

had ever seen a certain paper,-"^" or to whom,'"'* on what occasion^'''^

and for what purpose^*^ he parted with certain papers of his client's

;

also that a certain paper was received by him from his client,^'^

whether or not he was present when a certain paper was signed,^^

when, where and in whose presence a certain paper was signed.^^

q. Condition or Appearance of Papers. — As to whether or not

attorney's knowledge of the condition or appearance of his client's

papers is privileged, the authorities are conflicting.""

r. Admissibility of Paper Not Dependent Upon Manner of Pos-

session. — The admissibility of a paper containing communications
between client and attorney is not dependent upon the manner in

which possession thereof was obtained by the attorney, but upon
the inherent character of the communication itself."^

s. Consequence of Refusal to Produce. — If attorney, after no-

tice to produce and demand, refuses to produce a paper of his

client's, the opposite side may make secondary proof of its con-

tents.*^-

F. Reasons for Attorney's Conduct. — An attornev cannot be

49. State e.v ret v. Gleason. ig

Or. 159, 23 Pac. 817.
50. Kington v. Gale, Finch

(Eng.) 259.
51. Kington v. Gale, Finch

(Eng.) 259.
52. De Witt v. Perkins, 22 Wis.

473-
53. In re Aspinwall, 7 Ben. 433,

2 Fed. Cas. No. 591 ; O'Gorman z'.

M'Namara, Hayes Exch. (Irish) 174.
54. Banner z'. Jackson, i De G.

& S. 472, 63 Eng. Reprint 1154;
Kington z'. Gale, Finch (Eng.) 259.

55. Banner z'. Jackson, i De G.
& S. 472, 63 Eng. Reprint 1 154.

56. Banner v. Jackson, i De G.
& S. 472, 63 Eng. Reprint 11 54.

57. Ericke v. Nokes, i Moody &
M. (Eng.) 303.

58. Coveney v. Tannahill, i Hill
(N. Y.) 3:^. 37 Am. Dec. 287.

59. Coveney v. Tannahill, i Hill

(N. Y. ) 33, 37 Am. Dec. 287.
60. Knowledge Privileged.

Gray v. Fox, 43 Mo. 570, 97 Am.
Dec. 416; Dietrich v. Mitchell, 43 111.

40, 92 Am. Dec. 99; Brown v. Pay-
son, 6 N. H. 443; Arbuckle v. Tem-
pleton. 65 Vt. 205, 25 Atl. 1095.
Attorney cannot testify whether or

not a note was stamped when shown
to him by his client. Wheatley r.

Williams, i Mees. & W. (Eng.) 533;

or as to whether or not when he
first saw a certain account of client's,

an acknowledgement of settlement
was indorsed upon it. Coveney v.

Tannahill, i Hill (N. Y.) 33, 37 Am.
Dec. 287.

Indorsement on Note Attorney
cannot be compelled to testify as to

indorsements upon notes concerning
which he advised his client.

Dietrich v. Mitchell, 43 111. 40, 92
Am. Dec. 99 ; Arbuckle z'. Temple-
ton, 65 Vt. 205, 25 Atl. 1095.

Knowledge Non - Privileged.

Stoney v. xM'Neil, Harp L. (S. C.)

557, 18 Am. Dec. 660; Bank of Utica
z'. Mersereau, 3 Barb. Ch. (N. Y.)
528, 49 Am. Dec. 189; Brandt v.

Klein, 17 Johns. (N. Y.) 335.

Indorsement on Deed An at-

torney may be compelled to show
his client's deed to permit inspection
of an endorsement thereon for pur-
pose of identification. Phelps v.

Prew. 3 El. & Bl. (Eng.) 430, 2 C. L.
R. 1422, 23 h. J. Q. B. 140.

61. Liggett v. Glenn, 51 Fed. 381,

396, 2 C. C. A. 286, 4 U. S. App. 438.
62. Stokoe V. St. Paul M. & M.

R. Co., 40 Minn. 545, 42 N. W. 482;
Marston v. Downes, 6 Car. & P.

(Eng.) 381, 3 L. J. K. B. 158, 4 N.
& M. 861.
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compelled to state his reasons for managing a case in a certain

way, or his reasons for not taking certain proceedings,*'^ or client's

reason for a certain act.^*

G. Attorney's Inferences. — Client is not bound to disclose his

attorney's statements as to inferences he has drawn from facts as-

certained in collecting evidence.*'^

H. Client's Belief. — Nor his own belief concerning matters

stated to him by his attorney.*'**

I. Privilege Extends to Third Persons, to Whom Attorney
Referred. — Privilege extends to information obtained from third

persons to whom attorney is referred by client for information con-

cerning client's affairs.*''

J. Not Limited to Litigation. — As all matters confidentially

communicated between attorney and client are privileged, it fol-

lows that the privilege is not limited to statements of client, or

advice or statements of attorney, made or given with reference to

pending or expected litigation, but extends to all communications
made in the course of seeking or rendering services as attorney.^*

63. Austin T. & W. Mfg. Co. v.

Heiser, 6 S. D. 429, 437, 61 N. W.
445. But see Sloan v. Pelzer, 54 S.

C. 314. 32 S. E. 431-
64. Client's Reason Sandford

V. Remington, 2 Ves. Jr. 189, 30
Eng. Reprint 587.

65. Attorney's Inferences.
Kennedy v. Lyell, L. R. 22, Ch. Div.

387, 408 (aifinned, see 9 App. Cas.

81, so L. T. N. S. 277). In this case

the court said :
" Having regard to

the way in which the solicitor was
employed on behalf of his client for

the purpose of protecting his inter-

ests and obtaining evidence for his

defense, I am of opinion that the
client is not bound to disclose any in-

formation given him by his solicitor

as to the inferences drawn by him,
or as to the effect on his mind of

what he has seen or heard, any
more than he would be bound to
produce as a whole the confidential

reports made to him, whether in

writing or verbally, by his solicitor,

as to the result of the inquiries

which the solicitor has made."
66. Kennedy v. Lyell. L. R. 23

Ch. Div. 387; s. c. aifinned 9 App.
Cas. 81, 50 L. T. N. S. 277.

67. In re Aspinwall, 7 Ben. 433, 2

Fed. Cas. No. 591.
68. England. — Minet v. Morgan,

L. R. 8 Ch. 361, 42 L. J. N. S. Ch.

627, 28 L. T. N. S. 573; Herring v.
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Clobery, i Phil. 91, 41 Eng. Re-
print 565 ; Lowden v. Blakey, L.

R. 22, Q. B. D. 2,2,2, 58 L. J. Q. B.

617, 61 L. T. N. S. 251 ; Greenough
V. Gaskell, i Myl. & K. 98, 39 Eng.
Reprint 618; Cromack v. Heathcoate,
2 Brod. & B. 4. 6 E. C. L. i ; Law-
rence V. Campbell, 4 Drew. 485, 28

L. J. N. S. Ch. 780, 5 Jur. N. S. 1071,

62 Eng. Reprint 186; Lord Walsing-
ham V. Goodricke, 3 Hare 122, 67
Eng. Reprint 322; Manser v. Dix,

24 L. J. N. S. Ch. 497, I Kay & J.

451. I Jur. (N. S.) 466, 3 Eq. 650,

69 Eng. Reprint 536; Boyd v. Petrie,

20 L. T. N. S. 934; Eadie v. Addi-
son, 52 L. J. N. S. Ch. 80, 47 L. T.

N. S. 543; Mostyn v. West M. C. &
L Co., 34 L. T. N. S. 531 ; Carpmael
V. Powis, 9 Beav. 16, 50 Eng. R. 248;
I Phil 687. 41 Eng. R. 794; affirmed

15 L. J. N. S. Ch. 275; O'Shea v.

Wood, 60 L. J. P. 83, 65 L. T. N. S.

30; Reece v. Trye, 9 Beav. 316, 50
Eng. Reprint 365; Penruddock v.

Hammond, 11 Beav. 59, 50 Eng. Re-
print 739; Calley v. Richards. 19

Beav. 401, 52 Eng. Reprint 406; Jones
V. Pugh, I Phil. 96, 12 bim. 470, n
L. J. Ch. 323, 41 Eng. Reprint 567;
Walker v. Wildman, 6 Madd. 47, 56

Eng. Reprint 1007 ; Wilson v. N. & B.

R.. L. R. 14 Eq. 477. 27 L. T. N. S.

507; Turton v. Barber. L- R. 17 Eq.

329, 43 L. J. Ch. 468. Contra. —
Flight V. Robinson, 8 Beav. 22, 36,
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13 L. J. Ch. 42s, 8 Jur. 888, 50 Eng.
Reprint 9; Wadsworth v. Hamshaw,
2 Brod. & B. 2, 6 E. C. L. 2; Broad
V. Pitt, 3 Car. & P. 518, 14 E. C.

L. 4^3-

Irish. — Rex v. Haydn, 2 Fox &
S. (K. B.) 379.

Canada. — Hamelyn Z'. White, 6
Ont. Pr. 143, where the court de-

clines to follow McDonald v. Put-
nam, II Grant's Ch. Rep. 258. which
announced the contrary doctrine, and
follows Minet v. Morgan, L. R. 8
Ch. 361, 42 L. J. Ch. 627, 28 L. T.

N. S._ 573.

United States.— Alexander v.

United States, 138 U. S. 353.

Alabama. — Crawford v. McKis-
sack, I Port. 433 ; State v. Marshall,

8 Ala. 302; Parish v. Gates, 29
Ala. 254.

Arkansas. — Bobo v. Bryson, 21

Ark. 387, 76 Am. Dec. 406; Andrews
Admx. V. Simms, 2,2> Ark. 771.

Connecticut. — Brown v. Butler, yi

Conn. 576, 42 Atl. 654.

Illinois. — People v. Barker, 56
111. 300.

Indiana. — Borum v. Fonts, 15

Ind. 50; Bowers' Admr. v. Briggs,

20 Ind. 139 ; Bigler v. Reyher, 43 Ind.

112; Oliver v. Pate, 43 Ind. 132.

Kentucky. — Carter v. West, 93
Ky. 211, 19 S. W. 592.

Massachusetts. — Hatton v. Rob-
inson, 14 Pick. 416, 25 Am. Dec. 415.

Mississippi. — Crisler v. Garland,
II Smed. & M. 136, 49 Am. Dec. 49;
Jones V. State, 66 Miss. 380, 6 So.

231, 14 Am. St. Rep. 570.

Montana. — Davis v. Morgan, 19
Mont. 141, 47 Pac. 793.
Nebraska. — Brady v. State, 39

Neb. 529, 58 N. W. 161.

Nevada. — Gruber v. Baker, 20
Nev. 453. 462. 2Z Pac. 858, 9 L. R.
A. 302.

Nczv Hampshire. — Chamberlain v.

Davis, 33 N. H. 121, 131.

Nezv York. — Bacon v. Frisbie, 80
N. Y. 394, 36 Am. Rep. 627; Brit-

ton V. Lorenz, 45 N. Y. 51 ; Carnes v.

Piatt, 15 Abb. Pr. N. S. Z2,7; Gra-
ham V. People, 62, Barb. 468, 483;
Clark V. Richards, 3 E. D. Smith 89

;

Carnes v. Piatt, 15 Abb. Pr. N. S.

337 ; Bartlett v. Bunn, 10 N. Y. Supp.
210. 31 N. Y. St. 319; Gage v. Gage,
13 App. Div. 565, 43 N. Y. Supp.

810; Kaufman v. Rosenshine, 97 App.
Div. 514, 90 N. Y. Supp. 205; Bank
of Utica V. Mersereau, 3 Barb. Ch.

528, 49 Am. Dec. 189; Pearsall v.

Elmer, 5 Redf. 181; Kitz v. Buck-
master, 45 App. Div. 283, 61 N. Y.
Supp. 64.

Contra, in New York Whiting
V. Barney, 30 N. Y. 330, 86 Am. Dec.

385 ; Rochester City Bank v. Suy-
dam, 5 How. Pr. 254; Peck v. Wil-
liams, 13 Abb. Pr. 68; Matter of
Bellis & Milligan, 38 How. Pr. 79;
McTavish v. Denning, Anthon 113;
March v. Ludlum, 3 Sandf. Ch. 35, 49,
recognizes the principle as applying
" where there is a dispute, though no
litigation actual or contemplated,"
but does not define the extent of
the privilege.

Pennsylvania. — Beltzhoover v.

Blackstock, 3 Watts 20, 27 Am. Dec.
330; Moore v. Bray, 10 Pa. St. 519.

Tennessee. — McMannus v. State,

2 Head 213 ; Lockhard v. Brodie, i

Tenn. Ch. 384.

Texas. — Slaven v. Wheeler, 58
Tex. 23.

Vermont. — Durkee v. Leland, 4
Vt. 612. Compare Dixon z: Parme-
lee, 2 Vt. 185.

IVisconsiti. — Dudley z'. Beck, 3
Wis. 274, 284.

In Parker v. Carter, 4 Munf. (Va.)
273, 6 Am. Dec. 513, F. had con-
veyed certain property to his daugh-
ter, free from the control of her hus-
band or his creditors. The deed of
conveyance was sought to be set

aside by husband's creditors on the
ground that the property conveyed
had at the time of marriage been
given to him by parol gift. The dep-
osition of the attorney who drew the

deed was taken. It was held that

his testimony as to statements made
to him when deed was drawn was
not admissible. The court uses this

language :
" This court understands

it to be the settled law, that counsel
and attorneys ought not to be per-

mitted to give evidence of facts im-
parted to them by their clients, when
acting in their professional charac-
ter ; that they are considered as iden-

tified with their' clients, and of ne-

cessity intrusted with their secrets,

which, therefore, without a danger-
ous breach of confidence, cannot be
revealed ; that this obligation of se-
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crecy continues always, and is the

privilege of the client, and not of the

attorney. The court is also of opin-

ion that this restriction is not con-

fined to facts disclosed in relation to

suits actually depending at the time,

but extends to all cases in which a

client applies, as aforesaid, to his

counsel or attorney for aid in the

hire of his profession. If the prin-

ciple was confined to causes actually

depending at the time, there would
be no safety for a person consulting

counsel as to the expediency of

bringing suit or of compromising one
which is contemplated to be brought
against him. When such suit should

be afterwards instituted, all his dis-

closures previously made. . with a

view to obtain counsel and avoid liti-

gation, would be given in evidence

against him. The same necessity ex-

ists in both cases ; and there is in

principle no difference between them."

In Root V. Wright, 84 N. Y. 72,

38 Am. Rep. 495. three persons, hav-
ing made a verbal agreement, em-
ployed an attorney to reduce it to

writing. By advice of the attorney

the agreement was changed. In an
action between a third person and
one of the parties to the agreement
the attorney was permitted to tes-

tify as to a conversation between
himself and the parties to the agree-

ment at the time it was drawn.
Held, that the admission of this

testimony was erroneous. The court
says :

" The rule that an attorney

cannot disclose communications
made to him by his clients, is not,

as now understood, confined to

communications made in contempla-
tion of, or in the progress of an
action or judicial proceeding, but ex-
tends to communications in refer-

ence to all matters which are the
proper subjects of professional em-
ployment." Citing Williams v. Fitch,

18 N. Y. 546; Yates v. Olmsted, 56
N. Y. 632.

In Johnson v. Sullivan, 23 Mo.
474, the court says :

" Now from a
careful examination of numerous
authorities—decisions of the English
and American Courts—we think the
conclusion may be fairly drawn, that

there is no necessity 'that any judi-
cial proceedings should have been
commenced or contemplated. It is

Vol. X

enough if the matter in hand, like-

every other human transaction, may,^

by possibility, become the subject

of judicial inquiry. Greenl. Ev. sec.

240.'

"

In Foster v. Hall, 12 Pick.

(Mass.) 89, 22 Am. Dec. 400, Shaw.
C. J., uses this language :

" The
rule is not strictly confined to com-
munications made for the purpose
of enabling an attorney to conduct
a cause in court, but does extend
so as to include communications
made by one to his legal adviser,

whilst engaged and employed in that

character, and when the obj,ect is

to get his legal advice and opinion
as to legal rights and obligations,

although the purpose be to correct

a defect of title by obtaining a re-

lease, to avoid litigation by compro-
mise ; to ascertain what acts are nec-

essary to constitute a legal compli-
ance with an obligation, and thus

avoid a forfeiture or claim for dam-
ages, or for other legal and proper
purposes not connected with a suit

in court." See also McLellan v.

Longfellow, 32 Me. 494, 54 Am. Dec.

599-
Attorney Applying for Pension.

Comnumications to an attorney by
person for whom he is applying for

a pension are privileged. Mutual
L. Ins. Co. V. Selby, 72 Fed. 980.

19 C. C. A. 331.

Development of Rule The Eng-
lish cases noted above as stating the

rule to be contrary to that stated in

the text are not cited to show an ex-
isting conflict of authority upon this

subject, but to illustrate the history
of this principle. Early English
cases limited the application of the
rule to communications made with
reference to litigation. A masterly
exposition of the development of the
rule on this subject in England will

be found in 4 Wigmore on Evi-
dence, sees 2294, 2295. In the case
of Minet v. Morgan, above referred
to Lord Chancellor Selborne re-

views the English cases on this sub-
ject, and concludes that privilege ex-

tends to all cases in which a person
seeks professional advice from a

lawyer. The leading American case

which collates and reviews English
authorities on this subject is Foster

V. Hall. 12 Pick. (Mass.) 89, 22
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Am. Dec. 400, decided prior to

Minet v. Morgan, in which the same
conchision is reached. The first

EngUsh cases Hmited the privilege

to communications made in regard
to, and after the commencement of

the action in which they were of-

ered to be proven. The rule was
later extended to include communi-
cations relating to and made in an-

ticipation of the action in which
they were offered. Again, the priv-

ilege was so extended that commun-
ications were held privileged, if re-

lating to litigation, not only in the

action concerning which they were
made, but in any subsequent litiga-

tion between the same parties and
respecting the same subject-matter.

Holmes v. Baddeley, i Phil. 476, 14

L. J. Ch. 113, 9 Jur. 289. reversing

6 Beav. 521, 41 Eng. Reprint 713.

Further extensions applied the rule

to communications which " related

to a cause existing at the time of

the communication, or then about

to be commenced." (Williams z:

Mudie, I Car. & P. 158. Ry. & M.
34). It was later held that the priv-

ilege applied to communications
made in contemplation of a suit, or
made after dispute, though not di-

rectly with a view to litigation. In
Cromack v. Heathcote, 2 Brod. &
B. 4, 6 E. C. L. I, it was held that

communications to an attorney in re-

gard to the preparation of a deed
were privileged, the judges stating

that the rule was not limited to liti-

gated matters. The rule in chanc-

ery, applied in ruling upon applica-

tions for discovery of documents,
tmderwent a similar development.
Minet v. Morgan has settled all

doubt as to the extent of this rule,

and is referred to in later English
cases as finally settling the law on
this subject.

In Clagett v. Phillips. 2 Younge
& C. 82, 7 Jur. 31, 63 Eng. Reprint

36, it is said that communications
are privileged if they relate to and
were made in the course of the dis-

pute which is the subject of the suit.

In England it is held that com-
munications between attorney and
client relating to litigation are priv-

ileged, not only in the case concern-
ing which they were made, but in

any subsequent litigation between

the same parties respecting the same
subject-matter. Thompson v. Falk,

I Drew 21, 61 Eng. Reprint 359.

In Bluck V. Galsworthy, 2 Giff.

453, 3 L- T. 399, 66 Eng. Reprint 189,

it is held that confidential statements

made by a client to his legal adviser
before the institution of any suit

are not privileged, but that advice
given in writing to client upon such
statement is a document the produc-
tion of which will not be compelled.

To same general effect, see Beadon
v. King, 17 Sim. 34, 13 Jur. 550,

60 Eng. Reprint 1039.

In Bolton v. Corporation of Liv-

erpool, 3 Sim. 467, I L. J. Ch. (N.
S.) 166; i' My. & K. 88, 57 Eng.
Reprint 1073, the court holds that

party to an action is entitled to an
mspection of cases submitted by his

opponent to counsel for opinion, but

which were not prepared with refer-

ence to the action in which discovery
is sought. This case was appealed
to the Lord Chancellor, and judg-
ment affirmed, but this question not
discussed. See .y. c. i Myl. & K. 88,

39 Eng. Reprint 614. Similar opin-

ion indicated in Beadon v. King. 17

Sini. 34, 3 Jur. 550, 60 Eng. Re-
print 1039.

Distinction Between Protection

Afforded to Clients and Solicitors.

In MacDonald v. Putnam. 11 Grant
Ch. Rep. (U. C.) 258, the court
makes a distinction between client

and attorney as to ante litem com-
munications, holding that an attor-

ney cannot be compelled to dis-

close such communications, but that

his client can be so compelled. The
court reviews English decisions on
the subject, and decides that client

can be compelled to produce in evi-

dence correspondence had with his

attorneys in regard to matters which
were not the subject of pending or

contemplated litigation. McDonald
z'. Putnam disapproved. See Hame-
lyn V. Whyte, 6 Unt. Pr. (Can.) 143.

See case of Radcliffe v. Fursman, 2
Brown P. C. (Eng.) 514, commented
upon and explained in Pearse v.

Pearse, i De G. & S. 12, 16 L. J.

Ch. 153, II Jur. 52, 63 Eng. Reprint

950, and in Minet v. Morgan, L. R.

8 Ch. 361. Further as to distinction

between protection afforded to client

and that afforded to attorney, see
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K. Part Privileged, All Privileged. — If an attorney is ques"

tioned in regard to a conversation part of which is admitted to have

been confidential, but part of which is claimed to have been non-

confidential, the entire conversation should be excluded.^^

11. What Matters Not Privileged. — Privilege does not extend

to all facts connected with professional employment, nor to all

knowledge obtained by attorney from his client, or in regard to his

affairs, in rendering legal services.

A. Existence of Relation Non-Privileged. — The fact that

Greenlaw v. King, i Beav. 137, 8

L. J. Ch. N. S. 92, 48 Eng. Reprint

891.

United States. — In a few cases

in the United States it has been
held that only such communications
as were made in regard to litiga-

tion are privileged.

New York— From language used
in opinion in McTavish v. Denning,
Anthon 113, it would seem that the

court was inclined to limit the rule

to communications made concerning

litigation. The court says :
" He

(attorney) is exempted from dis-

closing any confidential communica-
tions made to him as counsel in any
cause then actually commenced or

expected to be commenced."
In Whiting v. Barney, 30 N. Y.

330, 86 Am. Dec. 385, it is held

that privilege extends to such com-
munications only as relate to an ac-

tion or other judicial proceeding

pending or in contemplation. The
court in this case states that the

foundation of the rule of privilege

was the principle that no man could

be a witness against himself; that

in early days suitors conducted their

own cases ; that the increasing vol-

ume and importance of litigation

rendered the employment of at-

torneys necessary, but that people
hesitated to employ them, as their

communications could be compelled

to be disclosed, and parties, there-

fore, compelled to testify against

themselves, and that to encourage
the employment of attorneys, the

rule as to privileged communications
was adopted.
After a review of English cases

on the subject the court concludes

that " the protection should only be
held to extend to such communica-

tions as have relation to some suit

or other judicial proceeding either

existing or contemplated."

In Rochester City Bank v. Suy-
dam, 5 How. Pr. (N. Y.) 254, the

supreme court of New York applies

the same reasoning as that applied

in Whiting v. Barney, and reaches

the same conclusion as to the law.

In Peck V. Williams. 13 Abb. Pr.

(N. Y.) 68, it was held that docu-

ments in the hands of an attorney

are not privileged unless a contro-

versy was, at least, expected to arise

out of the transaction in connection

with which they were delivered. See

also Matter of Bellis & iVIilligan, 38
How. Pr. (N. Y.) 79, in which
Whiting V. Barney is cited in sup-

port of the proposition that, to be

privileged, communications must be
limited to litigation pending or con-

templated. Whiting V. Barney is

criticized in Brand v. Brand, 39
How. Pr. (N. Y.) 193, and in Gra-
ham V. People, 63 Barb. (N. Y.)

468, 483, and later decisions by the

court of appeals have refused to

follow it on this question.

From language used in the opin-

ion in Dixon v. Parmelee, 2 Vt. 185,

it would seem that the supreme
court of Vermont inclined to limit

the rule to cases of pending or con-

templated litigation. But the testi-

mony there in question was admis-
sible on another ground. See note

42, ante.

In Durkee v. Leland. 4 Vt. 612,

the supreme court of Vermont rec-

ognizes the rule as stated in the text.

69. Maas r. Bloch. 7 Ind. 202;

Churton z\ Frewen, 2 Drew & S.

390, 62 Eng. Reprint 669. See opin-

ion in Lodge z: Pritchard, 4 De G.

& S. 587, 64 Eng. Reprint 969-
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the relation of attorney and client exists between certain persons is

not privileged.'"

Time of Retainer Privileged. — It has been held that an attorney

cannot be questioned concerning the time when he was retained.'^

B. By Whom Attorney Employed. — Attorney may be re-

quired to state by whom he was employed."- But not if his answer

would involve a disclosure of the nature of the transaction in which

he was engaged for his client.'^

C. Fact That Communication Was Made. — Client can be

compelled to testify that he made communications to his attorney.^*

D. Time of Making Communication. — Client may be com-

pelled to state at what time he made a communication, the making

of which he had testified to."

E. Whether Certain Subject Discussed. — It has been held

that an attorney will not be required to state whether or not he dis-

cussed with his client the question whether or not the execution of

a certain deed prepared by attorney for client imposed personal li-

ability upon the latter.''^

F. Ordinary Observation. — Knowledge of his client's affairs

70. Existence of Relation Not
Privileged. _ Mobile & :\I. R. Co. v.

Yeates, 67 Ala. 164; Harriman v.

Jones, 58 N. H. 328; Brown v. Pay-
son, 6 N. H. 443 ; Beckwith v. Ben-
ner, 6 Car. & P. (Eng.) 681; For-
shaw V. Lewis, 10 Exch. Hurlst. &
G. (Eng.) 712; Ex parte The As-
signee, 27 L. T. N. S. (Eng.) 460.

See remarks of Justice Story in

Chirac v. Reinicker, 11 Wheat. (U.
S.) 280. 294.
Fact of Employment White v.

State, 86 Ala. 69, 5 So. 674; Hamp-
ton V. Boylan, 46 Hun (N. Y.) 151;

Beeson v. Beeson, 9 Pa. St. 279

;

In re Seip's Estate, 163 Pa. St. 423,

432, 30 Atl. 226, 43 Am. St. Rep. 803

;

Eickman v. Troll, 29 Minn. 124, 12

N. W. 347.
Through

. whose agency, in what
manner, and at what time employed.
Shanghnessy v. Fogg, 15 La. Ann.
330.

71. Foote V. Hayne, i Car. & P.

545, II E. C. L. 466. See remarks
of Parke, B. on this subiect in For-
shaw V. Lewis, 10 Exch. (Hurlst. &
G.) 712.

72. United States. — VmitA States

V. Lee, 107 Fed. 702.

Alabama. — Moh\\& & M. R. Co.
V. Yeates, 67 Ala. 164.

California. — Satterlee v. Bliss, 36
Cal. 489.

Connecticut. — Appeal of Turner,

72 Conn. 305, 318, 44 Atl. 310.

Iowa. — Wyland v. Griffith, 96
Iowa 24, 64 N. W. 673.

Louisiana. — Shanghnessy v. Fogg,

15 La. Ann. 330.

New Hampshire. — Brown v. Pay-
son, 6 N. H. 443 ; Harriman v.

Jones, 58 N. H. 328.

Pennsylvania. — In re Seip's Es-
tate, 163" Pa. St. 423, 30 Atl. 226, 43
Am. St. Rep. 803.

Washington. — Stanley v. Stanley,

27 Wash. 570, 68 Pac. 187.

Contra. — Jones v. Pugh, i Phil.

96, 41 Eng. Reprint 567, 12 Sim.

470, 59 Eng. Reprint 1 213; Levy v.

Pope, Moody & M. 410, 22 E. C. L.

343-
73. In re Shawmut Min. Co. 94

App. Div. 156, 87 N. Y. Supp. 1059.

74. Herman v. Schlesinger, 114

W^is. 382, 90 N. W. 460, 91 Am.
St. Rep. 922. In this case it is

held that client may be conipelled

to state whether or not his attorneys

interrogated him as to certain mat-

ters, and their questions and his

answers were reduced to writing.

75. Tibbet v. Sue, 125 Cal. 544-

58 Pac. 160.

76. Rogers v. Lyon, 64 Barb. (N.

Y.) 373. In this case the issue was:
Did a certain deed impose a personal

liability upon grantors—defendants?
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not confidentially communicated to an attorney is not privileged,

although acquired during the existence of their relationship. Con-
sequently, knowledge of client's affairs which attorney acquired

by exercise of ordinary observation is not privileged.'^'' Nor is

Defendants claimed that the clause

creating personal liability was in-

serted in the deed without their

knowledge. Defendants' attorney was
called as a witness by plain-

tiff and asked, "Was the ques-

tion up, then, as to whether these

parties would be personally liable on
that deed?" Also, "Was the deed

read over to them?" Questions ob-

jected to as calling for privileged

communications. Objections over-

ruled. On appeal the action of the

court in overruling objections was
held to constitute error. Compare
In re Aspinwall, 7 Ben. 433, 2 Fed.

Cas. No. 591, where it is held that

attorney may be required to state

whether or not client's indebtedness

to a certain person was mentioned
by client during consultation in re-

gard to client's bankruptcy; also

whether subject of client's inability

to meet his obligations was dis-

cussed.
77. England. — Eicke v. Nokes, i

M. & M. 303, 22 E. C. L. 314;
Studdy V. Sanders, 2 Dowl. & Ryl.

347, 16 E. L. L. 93-

Irish. — O'Gorman v. M'Namara,
Hayes Rep. 174.

Alabama. — Johnson v. Cunning-
ham. I Ala. 249.

California. — Gallagher v. William-
son, 23 Cal. 331, 83 Am. Dec. 114.

Colorado.— Cole v. Cheovenda, 4
Colo. 17.

///;» oJ.y. — Funk v. Mohr, 185 111.

395. 57 N. E. 2.

Louisiana. — Reynolds v. Rowley,
3 Rob. 201, 38 Am. Dec. 233.

Maryland. — Fulton v.' Mac-
Cracken, 18 Md. 528, 81 Am. Dec.
620.

Massachusetts. — Foster v. Hall,

12 Pick. 89, 22 Am. Dec. 400; Hat-
ton V. Robinson, 14 Pick, 416, 25
Am. Dec. 415.

Nezu York. — Baker v. Arnold, i

Caines 258; Jackson v. M'Vey. 18

Johns. 330; Coveney v. Tannahill, i

Hill 33, 37 Am. Dec. 287; Crosby v.

Berger, 11 Paige 377, 42 Am.
Dec. 117.
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Ohio. — Rogers v. Dare, Wright
136.

Tennessee. — Lang v. Ingalls Zinc
Co. (Tenn. Ch. App.) 49 S. W. 288.

Texas. — Rahm v. State, 30 Tex.
App. 310, 17 S. W. 416, 28 Am. St.

Rep. 911.

Vermont. — State v. Fitzgerald. 68
Vt. 125, 34 Atl. 429.

Condition or Appearance of Docu-
ment " As when the question is

about the erasure in a deed or will,

the attorney may be asked whether
he had ever seen such deed or will

in other plight, for that is a fact

in his own knowledge, though he is

not to discover any confessions made
by his client on such head." Brandt
V. Klein, 17 Johns. (N. Y.) 335. In
this case an attorney was called as

a witness to show that a certain will

was in his possession and in court,

but refused to answer, on the ground
that his knowledge as to the exis-

tence and situation of the will was
derived from what had been en-
trusted to him by his client. The
trial court held that the attorney

must answer the question. On ap-

peal this ruling was held correct.

Thus, an attorney may testify to the

physical condition or appearance of
a document at a given time, although
the document may have been pre-

pared by him for a client, or de-

livered to him by a client. Stoney v.

McNeil, Harp. L. (S. C.) 557, 18

Am. Dec. 666. Or as to whether or

not there had been an endorsement
or memorandum on the back of a
certain deed. Crawford v. McKis-
sack, I Port. (Ala.) 433.

Mental Condition Attorney
may testify concerning client's mental
condition at a certain time. Wicks
V. Dean, 103 Ky. 69, 44 S. W. 397;
Daniel v. Daniel 39 Pa. St. 191, 210;
although his observation was made
while receiving client's instructions

as to the performance of professional

service. Wicks v. Dean. 103 Ky. 6q,

44 S. W. 397-
" If a lawyer learns from profes-
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Tcnowledge acquired from the mere fact of his having been brought
to a certain place by the circumstance of being attorney for a

certain person, but which knowledge might have been obtained by
any person there present.^^

G. Facts Non-Confidential. — Nor his knowledge of ordinary

facts, to the comprehension of professional learning and skill were
not necessary, and which he could have acquired without the op-

portunities afforded by the relation.

Facts Not Confidential in Nature are not privileged."'^

a. Name of Client. — Thus, attorney may be required to give

the name of his client, and state whether a certain name indicates

a real or fictitious person.^*'

b. Identity. — He may also testify as to identity of client, and

fact that a certain name designated his client.^^ But he cannot be

examined in regard to communications with client in order to show
identity.^-

c. Residence. — He may also be required to state his client's

residence.*'

(1.) When Knowledge of Residence Privileged, but not if his client's

address has been communicated as a matter of professional confi-

dence, and client and attorney are not engaged in the commission

of an illegal act.®'*

(2.) Purpose of Inquiring as to Residence, nor if information is

sought for the purpose of serving client with process in criminal

proceeding ;^^ or for the purpose of serving him with subpoena

duces tecuni.^^

sional visits that he has a fool for a & E. 43i ".
Home Fire Ins. Co. of

client, whether he acquires the knowl- Omaha v. Berg, 46 Neb. 600;

edge by the want of intelligent an- Schaaf v. Fries, 77 Mo. App. 346.

swers. or by suidy of phrenological 80. United States v. Lee, 107 Fed.

developments, the fact is competent 702 ; Brown v. Payson, 6 N. H. 443

;

evidence in a proper case, and no Martin v. Anderson, 21 Ga. 301

;

rule of law forbids the lawyef from Ex parte Gfeller, 178 Mo. 248, 77 S.

delivering it." Daniel v. Daniel, 39 W. 552; Parkhurst v. Lowten, 2

Pa. St. 191. Swanst. (Eng.) 194, 36 Eng. Re-

Appearance of Client. — Daniel r. print 589; Bursill v. Tanner, 16 Q.

Daniel, 39 Pa. St. 191. B. Div. i.

Handwriting. — An attorney is a 81, Com. v. Bacon, 135 Mass.

competent witness to prove his client's S21 ; Studdy v. Sanders. 2 Dowl. &
handwriting, although his knowledge Rvl. 347. 16 E. C. L. 93-

was acquired while acting as at- 82. Parkins v. Hawkshaw, 2

torney. Johnson v. Daverne, 19 Stark. 239, 3 E. C. L. 333-

Johns. (N. Y.) 134, 10 Am. Dec. 198. 83. Ex parte Campbell, 5 Ch. App.
Entry in Client's Book Attor- 703, 23 L. T. N. S. 289; Cox v. Boc-

ney may testify whether or not a kett, 18 C. B. (N. S.) 239. 34 L. J.

certain entry was shown by his N. S. C. P. 125, 11 L. T. 629; Alden
client's books at a stated time. v. Goddard, 73 Me. 345.

Brown v. Foster, i Hurlst. & N. 84. In re Arnott, 60 L. T. N. S.

(Eng.) 736, 26 L. J. N. S. C. L. 249. (Eng.) 109.

78. Greenough v. Gaskell, I ]\Ivl. 85. Harris v. Holler, 7 D. & L.

& K. 98, 39 Eng. Reprint 618. 319. 19 L. J. N. S. Q. B. 62.

79. Cobden v. Kendrick. 4 Durnf.
"

86. Heath v. Crealock. L. R. 15

Vol. X
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d. Handwriting. — He may also be required to give testimony to-

prove his client's handwriting.^^

e. Location and Character of Estate, or show the character and

location of the estate of a deceased client.^^

H. Sources Othep Than Client. — Nor does the privilege

extend to knowledge derived from sources other than client, al-

though acquired while the attorney is engaged in the conduct of

his client's business.^®

Eq. 257, 42 L. J. N. S. Ch. 455, 28

L. T. loi.

87. Gower v. Emery, 18 Me. 79;

Johnson v. Daverne, 19 Johns. (N.

Y.) 134, 10 Am. Dec. 198; HoUhau-
sen V. Pondir, 23 Jones & S. (N.

Y.) 73; Thomson v. Perkins, 39 App.

Div. 656, 57 N. Y. Supp. 810; Oliver

V. Cameron, McArthur & M. (D. C.)

237; Hurd V. Moring, i Car. & P.

372, II E. C. L. 425; Bawles v.

Stewart, i Sch. & L. (Irish) 209,226.

88. King V. Ashley, 96 App. Div.

143, 89 N. Y. Supp. 482, aMnncd 179

N. Y. 281, 72 N. E. 106. Ex parte

Gfeller, 178 Mo. 248, 269.

89. England. — Brown v. Foster,

1 Hurlst. & N. 736, 26 L. J. N. S. C.

L. 249; Bulstrod V. Letchmere,

(1676) 2 Free. Ch. 5 (case 4), 22

Eng. Reprint 1019; Ford v. Tennant,

32 Beav. 162, 32 L. J. N. S. Ch. 465,

7 L. T. 733. 9 Jur. (N. S.) 292, 55

Eng. Reprint 63; Marsh v. Keith, i

Drew. & S. 342, 30 L. J. Ch. 127, 3

L. T. 498. 62 Eng. Reprint 410;

Spenceley v. Schulenburgh, 7 East

357; Dwyer v. Collins, 7 Exch.

(Wels. H. & G.) 639; Desborough v.

Rawlins, 3 Myl. & C. 515. 40 Eng.

Reprint 1025; Sawyer v. Birchmore,

3 Myl. & K. 572, 4 L. J. Ch. (N. S.)

249, 40 Eng. Reprint 218.

United States. — Lessee of Rhoades
v. Selin, 4 Wash. C. C. 715; -^'^ re

O'Donohoe, 18 Fed. Cas. No. io,43S,

2 Hask. 17, 7 Fed. Cas. No. 3.990;

Randolph v. Quidnick Co., 23 Fed.

278; General Elec. Co. v. Jonathan

Clark & Sons Co., 108 Fed. 170.

Alabama. — Kling v. Tunstall, 124

Ala. 268, 27 So. 420.

California. — Gallagher v. William-
son. 23 Cal. 331, 83 Am. Dec. 114;

Hunter v. Watson, 12 Cal. 363, 73
Am. Dec. 543 ; Sharon v. Sharon, 79
Cal. 633, 678, 22 Pac. 26, 131.

Vol. X

Georgia. — Skellie v. James. 81 Ga.

419, 8 S. E. 607.

///f»o/.y. — ChiUicothe F. R. & B.

Co. V. Jameson. 48 111. 281.

Minnesota. — Davis v. New York.

O. & W. R. Co., 70 Minn. 37^ 72 N.
W. 823.

AVw Hampshire. — Patten v.

Moor, 29 N. H. 163.

New York. — Bogert v. Bogert. 2

Edw. Ch. 399.

Pennsylvania. — Barnes v. M'Clin-

ton, 3 Pen. & W. 67, 23 Am. Dec. 62.

South Carolina. — Stoney v. Mc-
Neil, Harp. L. 557, 18 Am. Dec. 666.

Attorney may produce in evidence

abstract of deeds, it appearing that

the abstract was delivered to him by
attorney for person with whom his

client had a business transaction.

Doe d. Earl of Egremont v. Lang-
don, 12 Ad. & El. N. S. 711, 64 E. C.

L. 710.

King V. Ashley, 96 App. Div. 143,

89 N. Y. Supp. 482, s. c. affirmed 179

N. Y. 281, 72 N. E. 106. In this,

case it was held that an attorney

could be compelled to state the char-

acter and location of the estate of

a deceased client, it appearing that

his information was obtained by his

own investigations, and not through
communications from client.

Act of Official— Attorney may
show official action of court clerk in

regard to paper placed in his hands
by attorney in the course of an ac-

tion. Swaim V. Humphreys, 42 111.

App. 370.
" The privilege only extends to in-

formation derived from his client, as.

such, either by oral communications,

or from books or papers shown to

him by his client, or placed in his

hands in his character of attorney

or counsel. Information derived

from other persons or other sources,

although such information is derived
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Own Knowledge.— An attorney may testify to facts concerning

his client which he knows of his own knowledge.'-'"

Notice Served by Third Person. — Attorney may prove the contents

of a written notice served on him by third person, although re-

lating to client's business."^

Letter From Third Person. — He may also be compelled to produce

letter written to him by third person.^-

Communications With Client's Adversary. — He may also prove com-
munications between himself and client's adversary in the action.-'^

Other Party to Transaction, or between himself and person with

w'hom he transacts business for his client.'**

or obtained while acting as attorney

or counsel, is not privileged. The ob-

ject of the rule, protecting privi-

leged communications from being dis-

closed by the attorney or counsel,

is to secure to parties who have con-

fided the facts of their cases to their

professional advisers, as such, the

benefit of secrecy in relation to such

communications, so that the client

may disclose the whole of his case

to his professional adviser, without

any danger that the facts thus com-
municated to his attorney or counsel

will be used in evidence against him,

without his own consent. But the

principle of the rule does not apply

to the discovery of facts within the

knowledge of the attorney or coun-

sel, which were not communicated
or confided to him by his client, al-

though he became acquainted with

such facts while engaged in his pro-

fessional duty as the attorney or

counsel of his client." Crosby v.

Berger, ii Paige (N. Y.) 377, 42 Am.
Dec. 117, a-fHrming s. c. 4 Edw. Ch.

254-
Name of Person Delivering Paper.

An attorney may testify as to name
of person from whom a document
was received, although the document
be used in conduct of a case con-

ducted by attorney, it not appearing
that it was received from the client

or his agent. Reynolds v. Rowley, 3
Rob. (La.) 201. 38 Am. Dec. 233.

Whence Papers Obtained— In
Reynolds v. Rowley, 3 Rob. (La.)

201, 38 Am. Dec. 233, plaintiff's at-

torney was asked where he had ob-

tained certain vouchers which had
been given him. and which were used
in support of plaintiff's case. He de-

clined to answer, on the ground that

19

he knew nothing but what had been
communicated to him in professional

confidence. The court sustained

him. Defendant excepted. It was
shown that the attorney did not re-

ceive the papers from plaintiff, nor
from one of plaintiff's agents, and
it did not appear that he had re-

ceived them from another agent.

Held, that as the papers had not

been received from client or his

agent the name of the person de-

livering them could not be a pro-

fessional secret.

90. Attorney's Own Knowledge.
Hebbard v. Haughian, 70 X. Y. 54,

62, cited and followed in Brennan v.

Hall, 59 Hun. 583, 14 N. Y. Supp.

864; Gage V. Gage. 13 App. Div.

565, 43 N. Y. Supp. 810; Heister v.

Davis. 3 Yeates (Pa.) 4.

91. Barnes v. M'Clinton, 3 Pen. &
W. (Pa.) 67, 23 Am. Dec. 62.

92. Sawyer v. Birchmore. 3 Mvl.

& K. 572, 4 L. J. Ch. (N. S.) 249, 40
Eng. Reprint 218; Ford v. Tennant,

32 Beav. 162, 55 Eng. Reprint 63. 32

L. J. N. S. Ch. 465. 7 L. T. N. S. 733.

93. Hill V. EllioU, 5 Car. & P.

436. 24 E. C. L. 399-
94. England. — M a r s t o n v.

Downes, 6 Car. & P. 381, 25 E. C.

L. 448.

United States. — Randolph v.

Quidnick Co., 23 Fed. 278; Brown
V. Grove, 80 Fed. 564, 25 C. C. A.

644.

Dclazvare. — Jolls z\ Keegan, 4

Pen. 21, 55 Atl. 340.

Missouri. — Gerhardt v. Tucker,

187 AIo. 46. 85 S. W. 552.

Nezv York. — Woodruff v. Hur-
son, 32 Barb. 557. 563; In re Mellen.

63 Hun 632, 18 N. Y. Supp. 515.

Tennessee. — Henry v. Nubert

Vol. X



290 PRIVILEGED COMMUNICATIONS.

Attorney for Such Person. — Or between himself and the attorney

for such person. '-^^

Information From Other Sources and Client. — The mere fact that

cHent has made a confidential communication to his solicitor does

not protect the latter from disclosing the matter communicated,
if he had acquired the same knowledge before or after such con-

fidential communication from other sources. The fact that the

attorney had made confidential communications to him does not

merge the other sources of information.-'"

Knowledge Acquired by Ordinary Observation and From Privileged

Source.— It has been held that if discover}' is sought of matters of

fact patent to the senses, it must be made, although the disclosure

involved the disclosing of confidential communications.^^
" Matter of Fact " and Privileged Communication. — As to difference

between calling upon a person to answer as to matters of fact and
being called to answer as to matters of confidential communica-
tions, see cases cited in note.^®

I. Acts of Attorney or Client. — Privilege does not extend to

acts done by client or attorney.^^

(Tenn. Ch. App.), 35 S. W. 444;
Cunimings v. Irvin (Tenn. Ch.

App.), 59 S. W. 153-

Virginia. — Hall v. Rixey, 84 Va.

790. 6 S. E. 215.

Wisconsin.— Herman v. 'Schles-

inger, 114 Wis. 382, 90 N. W. 460,

91 Am. St. Rep. 922.

95. Ford V. Tennant, 32 Beav.

162, 32 L. J. N. S. Ch. 465, 7 L.

T. 733, 9 Jur. (N. S.) 292, 55 Eng.
Reprint 63, 32 L. J. N. S. Ch. 465,

7 L. T. N. S. 733; Schaaf v. Fries,

77 Mo. App. 346, 359.

96. Lewis V. Pennington, 29 L.

J. N. S. Ch. 670, 6 Jur. (N. S.) 478.

97. Canadian Pac. R. Co. z: Con-
mee, 11 Ont. Pr. (Can.) 297. The
privilege claimed in this case related

to reports of agents to principal

made for purpose of litigation. The
court cites cases involving privi-

lege of communication between at-

torney and client. The court says

:

" What is sought is information as

to the matters of fact patent to the

senses on which the company seek

to recover the moneys paid by them.
This may involve the disclosing of

matters of fact derived from priv-

ileged communications, but it is no
breach of the rule which protects

documents so privileged. The dis-

tinction was adverted to in Kennedy
V. Lyell, 23 Ch. D., by Baggallay, L.

Vol. X

J., at pp. 401, 402, as one between a
person being called upon to answer
as to matters of fact, and being
called upon to answer as to matters
of confidential communication.

The same point of distinction is

also marked by Cotton, L. J., in

Southwark z>. Quick, 3 Q. B. Div.

315, where he distinguishes between
different modes of discovery and
speaks of a case where officers of a

company may have to disclose knowl-
edge obtained from a communica-
tion though the communication itself

may be a privileged document."
98. Kennedy v. Lyell, 23 Ch. Div.

387, 48 L. T. 455, affirmed 9 App.
Cas. 81. See citation of this case,

and attempt at distinction on this

subject. See Canadian Pac. R. Co.

V. Conmee, 11 Ont. Pr. (Can.) 297.
99. Sandford v. Remington, 2

Ves. Jr. 189, 30 Eng. Reprint 587;
Kelly r. Jackson, 13 Irish Eq. 129.

Whether or Not Attorney Acted in

Certain Suit— An attorney may be

compelled to state whether or not

he acted for a certain person in a

certain action. Mobile & M. R. Co.

V. Yeates, 67 Ala. 164.

Delivery of Papers to Client.

An attorney's clerk may be compelled
to testify whether or not he deliv-

ered certain papers to his employer's

client. Chillis v. Chapman, 7 N. Y.
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Privileged if Disclosure Involved. — But attorney may not testify as

to act of himself or client, if his testimony would necessarily in-

volve the disclosure of privileged communication or knowledge.^

J. Attorney as Subscribing Witness. — An attorney who, as

subscribing witness, attests the execution of his client's deed, is

not prevented by the rule of privilege, from testifying as to the

fact of execution, and it has been held that his testimony may go
bevond the fact of execution.^

Supp. 78. 25 N. Y. St. Rep. 1038,

or received papers from such client.

Eicke z: Nokes, i M. & M. 303, 22

E. C. L. 314.

Signing of Note by Client At-
torne)' may testify that his client

signed a certain note. Chapman v.

Peebles, 84 Ala. 283. 4 So. 273.

Or Execution of Deed See note

37. under III. 10. E, p. ante.

Letter Written by Attorney for

Client's Opponent— Writing of let-

ter by attorney at request of client's

opponent, is an act to which attorney
may testify. Shore v. Bedford, 5
Man. & G. 271, 44 E. C. L. 149.

Payment of Money by Attorney
to Client. — Also, that he paid client

money in his possession as attorney.

Chapman v. Peebles, 84 Ala. 283, 4
So. 273.

Client may be compelled to state

whether or not he received from his

attorney money paid in settlement of
a claim concerning which the at-

torne}^ had authority to negotiate.

Koeber z'. Somers, 108 Wis. 497, 511,

84 N. W. 991, 52 L. R. A. 512.

Meetings of Parties Attorney
may state whether or not he at-

tended any meeting of parties to a
certain action, or their solicitors,

concerning matters pleaded in that

action. Sawyer v. Birchmore, 3 Myl.
& K. 572, 4 L. J. Ch. (N. S.) 249,

40 Eng. Reprint 218.

Fact of Interview Between Attor-
ney and Opponent— Client may be
compelled to state whether or not his

solicitor had had interviews with
client's opponent in a case. Foakes
r. Webb. 54 L. J. Ch. 262, 28 Ch.
Div. (Eng.) 287, 51 L. T. 624.

Acts of Client— An attorney is

competent to prove acts of his client.

Rahm z'. State, 30 Tex. App. 310, 17
S. W. 416, 28 Am. St. Rep. 911. In
this case a certain order had been
prepared by an attorney for his cli-

ent to sign. Client denied having
signed it. Held, that his attorney
could testify to the fact of signature.

See also Coveney r.- Tannahill, i Hill

(N. Y.) 33. 37 Am. Dec. 287.

Acts of Attorney— In Fulton z:

Maccracken, 18 j\Id. 528, 81 Am. Dec.
620, it is held that an attorney may
testify that he had brought suit for

a client, recovered judgment, col-

lected money and turned it over to

his client.

1. Rogers v. Lyon, 64 Barb. (N.
Y.) 373. See statement in note un-
der " Whether Certain Subject
Discussed," III, 11 E, ante.

In In re O' Neil's Estate, 7 N. Y.
Supp. 197, 26 N. Y. St. Rep. 242.

which was a will contest, the court
says :

" The testimony of the at-

torney who drew the paper pro-
pounded is largely incompetent. Any
act or word of the testator to his

attorney, on the subject of his will

or its execution, I hold to be im-
properly proved by the attorney him-
self. Communications from client to

attorne}', necessary for the business
in hand, are inadmissible. Section

835. Code Civil Proc. Such com-
munications may be the acts of the

client as well as words spoken by
him. Practically, all that a man may
say to an attorney who is employed
by him to draw his will and to su-

perintend its execution, upon that

subject, and all he may say to any-
body else in the attorney's presence
and hearing at the time, cannot be
lawfully disclosed by the attorney."

See also State v. Dawson, 90 AIo.

149, I S. W. 827. See statement in

note 77, under III, 10, A, ante.

2. Subscribing Witness.— Attor-

ney Competent— McMaster v.

Scriven, 85 Wis. 162, 55 N. W. 149,

39 Am. St. Rep. 828.

In Robson z'. Kemp, 5 Esp. 52, 8
Rev. Rep. 831, Lord Ellenborough

Vol. X
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K. Attorney Party to Transaction. — In cases where the at-

torney is a party to the transaction in regard to which communica-

tions were made, the rule does not apply.^

uses this language :
" It is very set-

tled law that an attorney is not

bound to disclose facts communicated
to him by his client; but if an at-

torney puts his name to an instru-

ment as a witness, he makes himself

thereby a public man, and no longer

clothed with the character of an at-

torney; his signature binds him to

disclose all that passed at the time

respecting the execution of the in-

strument; but not what took place

in the concoction and preparation of

the deed, or at any other time, and
not connected with the execution of

it; upon such matters he has a right

to be silent. It has been said by the

defendants' counsel, that no one has

a right to call upon the attorney, ex-

cept the party to whom it is exe-

cuted ; but I think otherwise ; and
am of opinion, that every person who
claims an interest in the property,

has a right to call upon the attorney,

as being the attesting witness."

Crawcour v: Salter, 51 L. J. Ch. 495,

18 Ch. Div. 30. 45 L. T. 62, follows

and quotes Robson v. Kemp, supra.
" By attesting an instrument, a

man pledges himself to give evidence

of it, whenever he is called upon."

Lord Mansfield in Doe d. Jupp v.

Andrews, i Cowp. (Eng.) 845.

In Bank of Utica v. Mersereau, 3
Barb. Ch. (N. Y.) 528, 49 Am. Dec.

189, it is held that attorney's testi-

mony cannot go beyond the mere
fact of execution ; and that he can-

not testify as to his client's object in

executing the instrument. The same
effect is Sandford v. Remington, 2

Ves. Jr. 189, 30 Eng. Reprint 587.

In Lessee of Devoy v. Burke, 2

Fox & S. (Irish K. B.) 191, held,

that attorney who becomes subscrib-

ing witness to deed may be called to

prove its execution and its contents,

if deed should be lost.

In Monaghan Bay Co. v. Dickson,

39 S. C. 146, 17 S. E. 696, 39 Am. St.

Rep. 704, held, that attorney who be-

comes subscribing witness may state
" what occurred at time of its execu-

tion."

In Brazel v. Fair, 26 S. C. 37°, 386,

2 S. E. 293, held, that attorney as

Vol. X

subscribing witness may testify as to

the consideration for the execution
of the instrument in question.

Strickland v. Capital City Mills (S
C), 54 S. E. 220. held, "The fact

that one of the attorneys was a wit-

ness to the instrument would un-
doubtedly render such attorney com-
petent to testify as to its execution,

consideration, and the circumstances
attending the execution in his pres-

ence."
" An attorney preparing a paper or

contract, and witnessing it as an at-

testing witness is entitled to state

what occurred at the time of its exe-

cution." Lang z'. Ingalls Zinc Co.

(Tenn. Ch. App.). 49 S. W. 288.

3. England. — Gresley v. Mous-
ley, 2 Kay & J. 288, 69 Eng. Reprint

789; Davis V. Parry, 27 L. J. Ch.

294. 4 Jur. (N. S.) 431; Duffin v.

Smith. Peake (N. P.) 108.

United States. — In re Bellis, 3
Ben. 386. 3 Fed. Cas. No. 1,274.

Georgia. — Rodgers v. Moore, 88

Ga. 88. 13 S. E. 962.

////no/.?. — Funk v. Mohr, 185 111.

395. 57 N. E. 2.

Missouri. — Arbuthnot v. Brook-
field L. & B. Assn., 98 Mo. App. 382,

72 S. W. 132.

Nebraska. — Brigham v. McDow-
ell, 19 Neb. 407. 27 N. W. 384.

Nezu York. — Rochester City Bank
ZK Suydam, 5 How. Pr. 254, 262;

Foster v. Wilkinson, ^7 Hun 242;
In re Merriam, 27 App. Div. 112, 50

N. Y. Supp. 114.

Attorney Also Trustee— But
where attorney acts as trustee for his

client, while he may be compelled in

action against himself growing out

of the subject of the trust, to pro-

duce papers relating to the trust es-

tate, he cannot be compelled to pro-

duce communications had with him
as attorney and relating to the liti-

gation. Few v. Guppy, 13 Beav. 457.

I My. & C. 487, 51 Eng. Reprint 176.

Interest in Action— Attornej-

may be asked whether or not he has

an interest in the recovery in the

action in which he testifies. Eastman
z'. Kelly, 49 Hun 607, i N. Y. Supp.

866.
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Communications as to Fee. — Communications between attorney and
client in regard to the attorne3''s fee are not privileged.*

Contra.— But in some cases communications in regard to fee

have been held privileged.^

Cost Bill.— Attorney's bill of costs, received by client, lias been
held to be privileged.''

Lv. Actions Between Attorney and Client. — In actions be-

tween attorney and client the attorney may testify to professional

communications when his testimony is necessary to show the terms
of his employment, or the nature or value of services rendered/
or the nature of transaction between himself and client.^

Action by Attorney to Recover Money Lent to Client. — It has been
held that if an attorney lend money to his client, he cannot in an
action to recover the sum lent, introduce in evidence account books

4. Strickland v. Capital City Mills

(S. C), 54 S. E. 220 ; Smithwick v.

Evans, 24 Ga. 461.

5. Contra.— Holden v. State, 44
Tex. Crim. 382, 71 S. W. 600. So
held in this case on the ground that

the attorney's testimony as to fee

would involve disclosure of facts of
confidential nature. To same effect,

see State v. Dawson, 90 Mo. 149, i S.

W. 827.

6. Cost Bill.— Turton v. Barber,

L. R. 17 Eq. 329, 43 h. J. N. S. Ch.
468.

7. Snow V. Gould, 74 Me. 540, 43
Am. Rep. 604; Minard v. Stillman,

31 Or. 164, 49 Pac. 976, 65 Am. St.

Rep. 815.

Attorney Against Client In
Mitchell V. Bromberger, 2 Nev. 345,
90 Am. Dec. 550, the supreme court
of Nevada, after stating the general
rule as to communications between
attorney and client, uses this lan-

guage: "But the claims of justice

dictate some exceptions to this rule.

It would be a manifest injustice to
allow the client to take advantage of
it to the prejudice of his attorney;
or that it should be carried to the
extent of depriving the attorney of
the means of obtaining or defending
his own rights. It is therefore held
that in such cases he is exempted
from the obligations of secrecy.
Rochester City Bank v. Suydam, '5

How. Pr. 254. In the opinion in
that case. Mr. Justice Selden says:
' But independent of this reasoning,
and admitting all the previous con-
clusions to be erroneous, there is still

another ground upon which, in my
judgment, this motion must be de-
nied. I think that where the attor-

ne}' or counsel has an interest in the
facts communicated to him, and when
their disclosure becomes necessary to

protect his personal rights, he must
of necessity and in reason be ex-
empted from the obligations of se-

crecy. For instance, suppose a client

makes a private and confidential

statement of facts by letter to an
attorney employed to conduct a suit.

inducing, him to take a particular
course with the suit, which proves
eminently disastrous, and he is af-

terwards prosecuted by his client for

unskillful management of the cause,— can it be claimed that he cannot
produce the letter in his justification?

I apprehend not.'

We think it safe to say that when-
ever in a suit between the attorney
and client the disclosure of priv-

ileged coinmunications becomes nec-
essary to the protection of the at-

torney's own rights, he is released
from those obligations of secrecy
which the law places upon him. He
should not, however, disclose more
than is necessary for his own pro-
tection."

Client Against Attorney Coin-
munications not privileged in action
by client versus attorney for un-
skillful management of case. Nave
V. Baird, 12 Ind. 318.

8. Davis V. Parry, 27 L. J. N. S.

Ch. (Eng.) 294, 4 Jur. (N. S.) 431;
Gresley v. ]\Iousley. 2 Kay & J. 288,

69 Eng. Reprint 789.
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which his client delivered to him to be used in preparing a case

for the opinion of counsel.^

limits to Attorney's Testimony. — When, for the protection of his

own rights, an attorney is permitted to testify to matters communi-
cated to him by his client, he should not disclose more than is nec-

essary for his own protection. ^°

Evidence Involving Charge Against Attorney. — If client, or his rep-

resentative charge attorney with fraud or unprofessional conduct,

attorney may testify concerning communications made by his client

in regard to the matter wherein he is charged with wrongful

conduct.^^

M. Communications to Common Attorne;y When Non-
Privileged. — a. Action Betzveen Clients. — When two or more
persons consult an attorney as their common or joint adviser, com-
munications between them and such attorney are not privileged in

actions among themselves, and any one of them may require the

attornev to testifv as to such communications.^^

9. Cleaves v. Jones, Exrx.. 7
Exch. (Wels H. & G.) 421, 21 L. J.

N. S. Exch. 105. In this case a so-

licitor had made a loan to his cHent.

While acting as her solicitor, he re-

quested her to make him a state-

ment of debts owing by her hus-
band at the time of his death, to-

gether with statement of sums paid
thereon, by whom paid, and from
what fund, statements to be sub-
mitted to counsel for opinion. In
response to this request client gave
solicitor her account book. Subse-
quently, the solicitor sued his client

to recover the amount of his loan.

To meet client's plea of the statute

of limitations, plaintiff offered his

client's account book showing an en-
try as follows :

" 1843. Cleave's
interest on 350/, 17/., los." Held,
the book was not admissible. The
court saj's : "This book would never
have been in the hands of the at-

torney, except for the purpose of his

preparing a case for counsel. The
document was the property of the
client, in the same way that deeds
deposited with the attorney by the
client do not cease to be the property
of the latter. The attorney in this

case would not have been possessed
of them but for the confidence re-

posed in him by the client that the

communication was necessary for the

purpose of being laid before counsel."

10. In Mitchell v. Bromberger. 2
Nev. 345, 90 Am. Dec. 550, attorneys

Vol. X

brought suit to recover fees for serv-

ices. Upon the trial one of plain-

tiffs testified as to the manner in

which he and his partner were em-
ployed, detailed the services ren-

,

dered, and stated the advice given.

The defendant moved to strike out
a large portion of this testimony, on
the ground that, being information
acquired by plaintiff while acting as.

counsel for defendant, it w^as priv-

ileged. This motion was denied.

The supreme court held that the re-

fusal to strike out the testimony was
proper. After stating the general
rule, and that it did not apply in

actions between attorney and client,

the supreme court says :
" He (the

attorney) should not, however, dis-

close more than is necessary for his.

own protection." Defendant con-
tended that the attorney had dis-

closed more than was necessary to

his own protection, that, as defend-
ant had consulted plaintiff for the

purpose of giving defendant's brother
preference over other creditors,

the disclosure of this fact would
prejudice defendant before the jury.

The supreme court held that this

position was not well taken, that

defendant's disposition toward his

creditors could not diminish or in-

crease the value of plaintiff's services.

11. Attorney Charged With
"Wrongful Conduct Olmstead v.

Webb, 5 App. Cas. (D. C.) 38. Si-

12. England. — Warde v. Warde,
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(1.) Husband and Wife. — It has been held in England that if a

woman takes certain action relying upon the advice of her hus-

3 Macn. & G. 365, 42 Eng. Reprint

301, reversing i Sim. (N. S.) 18;

Glyn V. CauWeld. 3 Macn. & G. 463,

473, 42 Eng. Reprint 339; Ross v.

Gibbs, L. R. 8 Eq. 522, 39 L. J. Ch.
61 ; Macfarlane v. Rolt, L. R. 14 Eq.
580, 41 L. J. Ch. 649. 27 L. T. 305;
Chant z\ Brown, 9 Hare 790, 12 L.

& Eq. 299, 68 Eng. Reprint 735;
Reynell v. Spyre, 10 Beav. 51, 50
Eng. Reprint 501 ; Doe d. Salt z'.

Carr, i Car. & M. 123, 41 E. C. L.

72', Perry v. Smith, i Car. & M.
554, 41 E. C. L. 301 ; s. c. g Mees.
& W. 681. II L. J. N. S. Exch. 269;
Attornev-General v Berkeley, 2 Jac.

& W. 291.

Canada. — Walton v. Bernard, 2

Grant Ch. 344, 363; Holmes v. Mat-
thews, 3 Grant Ch. 379.

Alabama. — Parish z'. Gates,

Admr., 29 Ala. 254.

California.— In re Bauer, 79 Cal.

304, 21 Pac. 759; Harris v. Harris,

136 Cal. 379, 69 Pac. 22.

Illinois. — Tyler v. lyler, 126 111.

525, 21 N. E. 616, 9 Am. St. Rep.

642; Lynn v. Lyerle, 113 111. 128;

Griffin V. Griffin, 125 111. 430, 17 N.

E. 782.

Indiana. — Hanlon v. Doherty,

109 Ind. 37, 9 N. E. 782.

Kentucky. — Rice v. Rice, 14 B.

Mon. 417.

Massachusetts. — Thompson z'.

Cashman, 181 Mass. 36, 62 N. E. 976.

Michigan. — Cady v. Walker, 62

Mich. 157, 28 N. W. 805, 4 Am. St.

Rep. 834.

Minnesota. — Shove v. Martine, 85

Minn. 29, 88 N. W. 254, 412.

Nevada. — Haley v. Eureka Coun-
ty Bank, 21 Nev. 127, 139, 26 Pac.

64, 12 L. R. A. 815; Livingston v.

Wagner, 23 Nev. 53, 42 Pac. 290.

Nezv Jersey. — Gulick v. Gulick,

39 N. J. Eq. 516, affirming 38 N. J.

Eq. 402.

Nezv York. — Hurlburt v. Hurl-
burt, 128 N. Y. 420. 28 N. E. 651, 26

Am. St. Rep. 482; Hard v. Ashley,

63 Hun 634. 18 N. Y. Supp. 413, af-

firmed without opinion, 136 N. Y.

645, 32 N. E. 1015; Sanford v. San-
ford, 5 Lans. 486, 497; Root v.

Wright, 21 Hun 344, reversed 84 N.

Y. 72, 38 Am. Rep. 495, on ground
that as against all but clients, com-
munications to common attorney are

privileged. Sherman v. Scott, 27
Hun 331; Sandiford v. Frost, 9 App.
Div. 55, 41 N. Y. Supp. 103; Holmes
V. Bloomingdale, 72 App. Div. 627, 76

N. Y. Supp. 182; rule recognized in

Doheny v. Lacy, 168 N. Y. 213, 224,

61 N. E. 255, though not necessary to

decision.

North Carolina. — Michael v. Foil,

100 N. C. 178, 6 S. E. 264, 6 Am. St.

Rep. 577.

Oregon. — Minard v. Stillman, 31

Or. 164, 49 Pac. 976, 65 Am. St.

Rep. 815.

Pennsylvania. — Appeal of Good-
win Gas Stove & M. Co., 117 Pa. St.

514. 12 Atl. 736, 2 Am. St. Rep. 696;

In re Seip's Estate, 163 Pa. St. 423.

30 Atl. 226, 43 Am. St. Rep. 803;

Brown :. JNIoosic Mt. Coal Co., 211

Pa. St. 579, 61 Atl. 76; Mitchell v.

Mitchell, 212 Pa. St. 62, 61 Atl. 570.

South Carolina. — Wilson v. Gor-

don, 73 S. C. 155, 53 S. E. 79; Mof-
fatt V. Hardin, 22 S. C. 9.

Te.vas. — Harris v. Daugherty, 74
Tex. I, II S. W. 921, 15 Am. St.

Rep. 812.

Wisconsin. — Dunn v. Amos, 14

Wis. 106.

In Dennis v. Codrington, Gary
(Eng.) 100, 21 Eng. Reprint 53, de-

cided in 1 579- 1 580, it is said that

counsel " shall not be compelled by
subpoena or otherwise to be ex-

amined upon any matter concerning
the same, wherein he, the said Mr.
O. was of counsel, either by the in-

different choice of both parties, or
with either of them by reason of any
annuity or fee." See also Gibbon
V. Strathmore, 11 L. J. N. S. Ch.

366, where demurrer of witness to

interrogatories on ground of confi-

dential communication was allowed,

although he had acted professionally

for both plaintiff and defendant in

the transaction which was involved
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band's attorney, such attorney will, in a subsequent dispute be-
tween husband and wife growing out of the transaction in which
she acted upon his advice be deemed to have been the common at-

torny of husband and wife and can be compelled by either to testify

concerning communications made by either.^"

(2.) Husband and Wife, Interests Adverse, Privileged. — A married
woman living apart from her husband must, as between herself and
him, or those claiming under him, disclose all correspondence with
her solicitor which relates to business in which she and her hus-

band were mutually interested, and in which there was nothing ad-

verse to liim,^* But when her interest is adverse to her husband,
she acts as a feme-sole, her communications and correspondence

with her solicitor are privileged.^^

b. Action Between Representatives of Clients. — In contest

among personal representatives or heirs of persons who consult

common attorney, any party may require the attorney to testify

concerning matters communicated to him by any of his clients.
^"^

c. Action Bctzveen One Client and Attorney. — In an action be-

tween one client and attorney, the latter cannot refuse to testify to

communications on the ground that his answer would violate pro-

fessional confidence of another client, when it appears that he acted

as attorney for all parties to the transaction out of which the action

arose.^'^

in the action wherein his testimony
was sought.

In Hull V. Lyon, 27 Mo. 570, it is

held that where two persons having
conflicting interests in the same mat-
ter consult the same attorney, neither

can compel him to testify to com-
munications made by the other.

13. Husband and Wife.— Warde
V. Warde, 3 Macn. & G. 365, 42
Eng. Reprint 301. reversing i Sim.

(N. S.) 18.

14. Ford V. De Pontes, 29 L. J.

N. S. Ch. 883, 32 h. T. 383, 5 J^^r.

(N. S.) 993.
15. Ford V. De Pontes, 29 L,. J.

N. S. Ch. 883, 32 L. T. 383, 5 Jur.

(N. S.) 993.

16. Common Attorney Non-Priv-

ileged— Representatives of Clients.

Hurlburt v. Hurlburt, 128 N. Y. 420,

28 N. E. 651, 26 Am. St. Rep. 482.

17. Minard v. Stillman, 31 Or.

164, 49 Pac. 976, 65 Am. St. Rep.

815. In this case client sued attorney

for money collected for client and
not paid to Wm. The attorney

claimed that he had used the pro-

ceeds of collection in settling claims

against his client, but refused to

Vol. X

state to whom he had paid the money,
on the ground that he was attorney

for payees as well as for plaintiff,

and that his acts in making payment
were privileged. Defendant's coun-
sel contended that, as regarding the

transaction of collection and pay-
ment, the attorney stood in the po-
sition of a stranger. The court
says :

" In this view we cannot con-
cur. If it was matter of common
knowledge between the parties to

the settlement as pertains to the per-

sons to whom this balance was paid,

the knowledge or the communications
by which it was obtained by all can-

not be considered as privileged in

so far as the parties are concerned,
and the attorney is not inhibited by
any duty devolving upon him from
communicating such knowledge from
one to the other. The knowledge
would be matter common to all, the

attorney included, and for that rea-

son is not privileged, as it concerns
them all. So that in a controversy

between one of the parties and the

attorney the communication would
be a matter of common knowledge
between parties to that controversy,
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d. Relation to Both Parties Must Clearly Appear. — Before at-

torney can be compelled to testify to a certain communication on
the ground that he was acting for both parties in the transaction

in which it was made, it must clearly appear that he w^as acting

for both parties.^*

Parties Not Having Common Interest. — Attorney who acts for two
parties whose interests in the subject of employment are not com-
mon cannot be compelled to disclose to one of them matters com-
municated by the other.^^

N. Communications to Common Attorney Privileged
Against Persons Other Than Clients. — But as against all

persons other than his clients, communications made by persons
who consult an attorney as their common legal adviser, are priv-

ileged; and such attorney cannot in an action between his clients,

or one of them, and an outsider, be compelled to testify as to mat-
ters communicated to him by his clients.-*^

O. Persons Claiming Under Common Grantor. — In contest

between persons claiming under common grantor, correspondence

between such grantor and his solicitor in regard to property con-

and the reason assigned why it is

not privileged as between the parties

to the settlement is equally as

strong and has like application as

between one of the parties and the

attorney."

18. Lamb v. Almy, 19 R. I. 586. 36
Atl. 1132.

19. Ex parte The Assignee, 27 L.

T. N. S. (Eng.) 460. See also Hull
V. Lyon, 27 Mo. 570.

In Woodruff v. Hurson, 32 Barb.
(N. Y.) 557, it is said, on the au-
thority of Doe d. Strode v. Seaton,
2 Ad. & EI. 171, 29 E. C. L. 62, an
attorney employed by vendor and
purchaser, or employed by one and
paid by both in equal proportions,
will not be permitted to disclose the

communications made to him by
either to enable him to prepare the
deed of conveyance ; nor will he be
permitted to produce the deed in

evidence without the consent of both.

20. Common Attorney Privileged
Against OtYvers,.— England. — T)o<t d.

Strode V. Seaton, 2 Ad. & El. 171, 29
E. C. L. 62; Enthoven v. Cobb, 2
De G. M & G. 632, 42 Eng. Re-
print 1019.

California. — In re Bauer, 79 Cal.

304, 21 Pac. 759; Murphy v. Water-
house, 113 Cal. 467, 45 Pac. 866.

54 Am. St. Rep. 365 ; Harris v. Har-
ris, 136 Cal. 379, 69 Pac. 23.

Kansas. — Sparks v. Sparks, 51
Kan. 195, 32 Pac. 892.

Kentucky. — Rice v. Rice, 14 B.

Mon. 417; Taylor v. Roulstone, 22
Ky. L. Rep., 61 S. W. 354, 60 S. W.
867; Smick's Admr. v. Beswick's
Admr.. 113 Ky. 439, 24 Ky. L. Rep.
276, 68 S. W. 439.

Louisiana. — Succession of Har-
kins, 2 La. Ann. 923.

Nevada. — Gruber v. Baker, 20
Nev. 453, 463, 23 Pac. 858, 9 L- R.
A. 302.

New Yorli. — Root v. Wright. 84
N. Y. 72, 38 Am. Rep. 495; Hurlburt
V. Hurlburt, 128 N. Y. 420, 28 N.
E. 651, 26 Am. St. Rep. 482; Rich-
ards V. Moore, 60 Hun. 577, 14 N.
Y. Supp. 851.

North Carolina. — Hughes v.

Boone, 102 N. C. 137, 159, 9 S. E.

286; Carey v. Carey. 108 N. C. 267,
12 S. E. 1038.

Oregon. — Minard v. Stillman, 31

Or. 164, 49 Pac. 976, 65 Am. St. Rep.

Pennsylvania. — In re Seip's Es-
tate, 163' Pa. St. 423, 30 Atl. 226, 43
Am. St. Rep. 803.

Texas. — Harris v. Daughertv. 74
Tex. T, II S. W. 921, 15 Am'. St.

Rep. 812.
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cerned in the action in which the evidence is offered is not priv-

ileged.-^

P. Issue, Good Faith and Advice. — When the issue is, did

a person take certain action in good faith and upon the advice of

counsel, such person may be compelled to testify as to statements

made by himself and his attorney.^

-

Q. Testamentary Communications. — Directions in regard to

the preparation of his will which a testator gives to his attorney

are not privileged, if offered by devisees or legatees in a contest

among themselves.-"

21. Piatt V. Buck. 4 Ont. L. Rep.

(Can.) 421.

22. Charles City Plow & ^Ifg. Co.

V. Jones, 71 Iowa 234, 32 N. W. 280.

23. England. — 'Rm?,t\\ v. Jack-

son, 9 Hare 2i^7, 21 L. J. Ch. 146,

IS Jur. 1 1 17, 68 Eng. Reprint, 558.

See Jones v. Goodrich, 5 A'loore, P.

C. 16, 13 Eng. Reprint 394.

United States.— Blackburn v. Craw-
ford's Lessee. 3 Wall. 175; Glover v.

Patten, 165 U. S. 394. Contra, held

in Butler v. Faj^erweather, 91 Fed.

458, 33 C. C. A. 625. 63 U. S. App.

120, applying statute of New York.

Colorado. — /;; re Shapter's Estate,

85 Pac. 688.

District of Columbia. — Olmstead

V. Webb, 5 App. Cas. 38.

Indiana. — Kern v. Kern. 154 Ind.

29, 55 N. E. 1004.

Massachusetts. — Worthington v.

Klemm, 144 Mass. 167, 10 N. E. 522.

Minnesota. — /;; re Layman's Will,

40 Minn. 371. 42 N. W. 2S6; Coates

V. Semper, 82 Minn. 460, 85 N. W.
217.

Missouri. — Graham v. O'Fallon,

4 Mo. 338.

South Carolina. — Wilson v. Gor-
don, 73 S. C. 155, S3 S. E. 179-

Wisconsin. — In re Downing's
Will, 118 Wis. 581, 95 N. W. 876.

In Doherty v. O'Callaghan, 157

Mass. 90, 31 N. E. 726, 34 Am. St.

Rep. 258, 17 L. R. A. 188, which in-

volved a contested probate of a will,

an attorney was permitted to tes-

tify as to what was said to him by
testator in giving instructions as to

preparation of his will. Held, that

the testimony was properly admitted.

The court says : "Undoubtedly, while

the testator lives, the attorney draw-
ing his will would not be allowed,

without the consent of the testator,

to testify to communications made
to him concerning it, or to the con-

tents of the will itself; but after his

death, and when the will is pre-

sented for probate, we see no reason
why, as a matter of public policy,

the attorney should not be allowed to

testify as to directions given to him
by the testator, so that it may appear
whether the instrument presented for

probate is or is not the will of the

alleged testator. The reasoning of

Vice-Chancellor Turner appears to

us to be sound; and we are of

opinion that the case does not fall

within the reason of the rule relating

to privileged communications. We
need not, therefore, consider whether
the case might rest on the ground
that an intent to waive the privi-

lege might be inferred from the will,

as was held in Blackburn v. Craw-
ford's Lessee, 3 Wall (U. S.) 175."

The "reasoning of Vice-Chancellor
Turner" referred to by the court is

contained in the case of Russell v.

Jackson, 9 Hare (Eng.) 387, 21 L. J.

Ch. 146, 15 Jur. 1 1 17, 68 Eng. Re-
print 558, above cited.

In Davis v. Davis, 123 Mass. 590,

attorney who drew a will testified to

conversation between testator and
himself as to the form and provisions

of the will. It does not appear from
the report that his testimony was ob-

jected to as calling for disclosure of

privileged communication. The case

is cited as authority in Doherty v.

O'Callaghan, 157 Mass. 90, 31 N. E.

726. 34 Am. St. Rep. 258, 17 L. R. A.

188. So as to Worthington v.

Klemm. 144 Mass. 167, 10 N. E. 522.

attorney gave similar testimony, and

no objection appears. Case cited in

Doherty v. O'Callaghan.

In O'Brien v. Spalding, 102 Ga. 490,
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a. Contra. — But in some courts the contrary has been held-*

b, Coniiict in New York. — The decisions of New York courts

31 S. E. 100, (£ Am. St. Rep. 202, an
attorney who drew a will was offered

by propounder as a witness to show
what passed between him and testa-

trix when he read over her will to

her. Contestant, an heir at law,

whose objection to the testimony of

this witness was overruled bv tlie

trial court, admitted, in his argument
on appeal, that, at common law such
communications were not privileged,

but contended that the common law
rule had been changed by the Georgia
statute which provided as follows

:

" No attorney shall be competent or
compellable to testify in any court in

this state, for or against his client,

to any matter or thing, knowledge of

which he may have acquired from his

client, by virtue of his relations as

attorney, or by reason of the antici-

pated employment of him as attorne}',

but shall be both competent and com-
pellable to testify, for or against his

client, as to any matter or thing,

knowledge of which he may have
acquired in any other manner." The
court held that this statutory provi-

sion did not change or modify the

common law rule, and that the com-
munications in question were not
privileged. This ruling was not based
on the ground of waiver, because the

court states that, under the law of

Georgia, a waiver is a legal impossi-
bility. The decision was made on
the ground that the proceeding in

which the testimony was offered was
not for or against the interest of the

client or his estate, but, as the court
says : "On the contrary the proceed-
ing is simply one in which certain

persons claiming under, and not ad-
versely to the client seek to have an
investigation made into the circum-
stances attending the execution of the
instrument offered for probate, in

order that their rights in the prem-
ises may, as against the persons rep-
resented by the propounder, be finally

adjudicated. It is a proceeding pro-
vided for and sanctioned by law, in

which it is necessarily contemplated
that the whole truth shall be elicited

from every reliable source, to the

end that full and complete justice
may be done, not only to the living,

but to the dead."
Waiver— In McMaster v. Scriven.

85 Wis. 162, 55 N. W. 149, 39 Am.
St. Rep. 828, such communications
were held competent on the ground
of waiver implied from the act of
testator in requesting attorney who
prepared will to sign it as subscrib-
ing witness. See under "Testa-
mentary Communications—Attorneys
Subscribing Witness," post. So m
Blackburn v. Crawford's Lessee, 3
Wall. (U. S.) 175, the testimony of
an attorney as to his client's testa-

mentary directions and as to declara-
tions made in the course of giving
those directions was held admissible
on the ground of waiver. The
court says : "The waiver may be
express or implied. We think it as
effectual here by implication as the
most explicit language could have
made it. It could have been no
clearer if the client had expressly
enjoined it upon the attorney to give
this testimony whenever the truth of
his testamentary declaration should
be challenged by any of those to

whom it related. A different result

would involve a perversion of the
rule, inconsistent with its object, and
in direct conflict with the reasons
upon which it is founded."

24. Testamentary Communica-
tions Privileged. — See Gurley v.

Park, 135 Ind. 440, 35 N. E. 279.
This case is distinguished in Kern v.

Kern, 154 Ind. 29, 55 N. E. 1004, in

which such communications are held
non-privileged, and where the court
says :

" While the rule announced by
the court in Gurley v. Park is doubt-
less the correct one in disputes be-

tween the client's representatives on
the one hand, and strangers on the
other, we do not think it applies

where both the litigating parties claim
under the client. The attention of
the court does not appear to have
been called to this distinction, and
none of the cases bearing upon it is

referred to in the opinion. We re-

gard this qualification of the general
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on this subject are conflicting, the latest decisions of the court

of appeals holding such communications to be privileged.'^

rule as a very material one, and, to

the extent that the opinion in Gurley

V. Park conflicts with the view we
have expressed, that case is over-

ruled." See also Inlow v. Hughes
(Ind. App), 76 N. E. 763; Matter of

Coleman, in N. Y. 220, 19 N. E. 71;

Loder V. Whelpley, in N. Y. 239,

248, 18 N. E. 874. Butler v. Fayer-

weather, 91 Fed. 458, 33 C. C. A. 625,

63 U. S. App. 120, decides upon con-

struction of New York statute.

In matter of Coleman, in N. Y.

220, 19 N. E. 71, communications in

regard to the preparation of a will

were held privileged; but the attor-

ney's testimony was held admissible

on the ground of their having been

subscribing witnesses to the will in

question.

In Fayerweather v. Ritch, 90 Fed.

13, it is held that an attorney cannot

be compelled to testify concerning

conversations and transactions in re-

gard to the preparation of a will, but

can be required to testify concerning

the destruction and contents of a

will. It does not appear from the

report whether the execution or va-

lidity of the will was in issue between
heirs and devisees, or between devi-

sees and strangers. But in Butler v.

Fayerweather, 91 Fed. 458, 33 C. C. A.

625, 63 U. S. App. 120, the circuit

court of appeals held that attorney

who prepared a will, not being a sub-

scribing witness thereto, could not

under New York statute, be com-
pelled to testify concerning its con-

tents in case of its loss. Whether
the proceeding before the court in

Butler V. Fayerweather grew directly

out of that in question in Fayer-

weather V. Ritch does not appear

from the report, but the same will

and the same testimony are undoubt-

edly involved in the two cases.

25. New York.— Privileged.

Renihan v. Dennin, 103 N. Y. 573,

9 N. E. 320, 57 Am. Rep. 770;
Matter of Coleman, in N. Y. 220, 19

N. E. 71; Loder v. Whelpley, in N.

Y. 239, 248, 18 N. E. 874; Mason v.

Williams, 53 Hun. 398, 6 N. Y. Supp.

479; III re O'Neil's Will, 7 N. Y.
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Supp. 197, 26 N. Y. St. Rep. 242;

In re McCarthy's Will, 59 Hun 66, 14

N. Y. Supp. 2, s. c. 65 Hun 624,

20 N. Y. Supp. 581 ; In re Smith's

Will, 61 Hun loi, 15 N. Y. Supp,

425 ; In re Sears's Estate, 33 Misc.

141, 68 N. Y. Supp. 363; Butler v.

Fayerweather, 91 Fed. 458, 33 C. C.

A. 625, 63 U. S. App. 120 (construing

New York statute).

In In re McCarthy's Will, 55 Hun
7, 8 N. Y. Supp. 578, the court held

that an attorney might testify that

he received certain instructions from
testator relating to the provisions of

a will, on the ground that the in-

structions were not confidential, as

they were intended to be communi-
cated, through the medium of the

will, to legatees and heirs at law.

Upon second appeal, the court says

:

"On the second hearing the learned

surrogate, in supposed deference to

certain intimations contained in the

opinion delivered at general term, not

necessary to the decision actually

made, admitted the testimony of

the witness Nicholas as to all

the communications made by him
to the testator, not in the pres-

ence of the subscribing witnesses

or of any third person, relat-

ing to the disposition of the tes-

tator's property. This ruling, which

was excepted to by the contestants,

was in apparent violation of the rule

declared by the court of appeals in

the two cases of In re Coleman, in
N. Y. 220, 19 N. E. Rep. 71, and

Loder v. Whelpley, in N. Y. 239, 18

N. E. Rep. 874; and it was, as the

surrogate states in his opinion, upon
the evidence so received that the sec-

ond decree was based. For the error

of the reception of the evidence last

mentioned the decree now appealed

from must be reversed." In this case

it was claimed that the attorney could

testify because testator's statements

to him were made in the presence of

the subscribing witnesses, and in s. c.,

14 N. Y. Supp. 2, and 20 N. Y. Supp.

581, the court says that such commu-
nications would not be privileged if

made in presence of witnesses.
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c. Privileged, Unless Will Made. — But if no will was in fact

made, and testimony is offered, not for the purpose of ascertaining

and effectuating testator's intention, but to show his relations to-

ward a certain person, or some previous disposition of property^

testamentary communications are privileged.-**

d. Privileged Against Adverse Claimants. — Testamentary state-

ments, instructions and advice are privileged as against persons

whose claims against devisees or legatees are not based upon their

relation to testator.-"

e. Lost Will. — It has been held that an attorney who prepared

a will for his client may, in case of its loss, testify as to its con-

tents.-^

f. Revoked Will as Menioraiidiiin. — Also that an attorney will

be compelled to produce in evidence a will prepared by him for

his client, from which the signature had been torn, wdiich client

Presence of Witnesses Immate-
rial. — But in In re Sears' Estate, 33
Misc. 141, 68 N. Y. Supp. 363, it is

held that testamentary communica-
tions between attorne}^ and cHent are

privileged, as to the attorney, al-

though made in the presence of the

subscribing witnesses. To same ef-

fect, see Butler v. Fayerweather, 91
Fed. 458, 33 C. C. A. 625, 63 U. S.

App. 120.

Non-Privileged— Sanford v. San-
ford, 61 Bar (N. Y.) 293, 305, 5
Lans. 486, 497. See Sheridan v.

Houghton, 16 Hun 628, affirmed 84
N. Y. 643; Matter of Chapman, 27
Hun 573; Matter of Austin, 42 Hun
516; Whelpley v. Loder, i Dem. (N.
Y.) 368, 376. On appeal in this case

the court of appeals held that the ad-

mission of the attornej-'s testimony
as to testamentary communications
was erroneous, but affirmed the judg-

ment, on the ground that appellant

had not been necessarily prejudiced

by its admission.

The statute applied in Matter of

Coleman. Loder v. Whelpley, Reni-
han V. Dennin, and Butler v. Fayer-

weather, supra, provides as follows :

"An attorney or counsellor at law
shall not be allowed to disclose a

communication, made by his client to

him. or his advice given thereon, in

the course of his professional em-
ployment." Sec. 835, Bliss, New
York .A^nn. Code.

26. Sweet v. Owens, 109 Mo. I,

18 S. W. 928.

In Pearsall v. Elmer, 5. Redf. Sur.

(N. Y.) 181, it was held that an at-

torney could not testify in regard to

codicil to client's will which was pre-

pared, but not executed.

Testator's Relations With Certain

Person— In Lorimer v. Lorimer, 134

Mich. 631, 83 N. W. 609, it was at-

tempted to show by testamentary di-

rections given to his attorney that

testator sustained certain relations

with a certain person. Held, that the

attorney could not testify. In this

case the court shows that the doctrine

of Blackburn v. Crawford's Lessee,

Greenough v. Gaskell, and Wilson v.

Rastall, does not apph^ to a case in

.which a will was not. in fact, made.

Prior Disposition of Estate In

Sweet V. Owens 109 Mo. i, 18 S. W.
928, a party offered to show by testa-

tor's attorney that in the course of

testamentary connnunication, testator

stated how much land he had in-

tended to convey by deed made prior

to that time. Held, that the evidence

was inadmissible.

27. Emerson v. Scott (Tex. Civ.

App.), 87 S. W. 369.

28. Attorney who prepared a will

for his client, may, its loss having-

been proven, testify as to its con-

tents. Kern v. Kern. 154 Ind. 29, 55
N. E. 1004. Contra. — Butler v.

Fayerweather, 91 Fed. 458, 33 C. C.

A. 625, 63 U. S. App. 120.
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had left with him to be used as memorandum for the preparation
of a new will.-^

g. Attorney Stihscrihing Witness to Will — An attorney who
hecomes a subscribing- witness to his dient's will may testify to all

circumstances attending its execution.^^

(1.) Waiver — By requesting his attorney to become a subscrib-

ing witness to his will, testator waives privilege as to his attorney's

testimony concerning testamentary communications.^^

(2.) Injunction of Secrecy Ineffectual. — If attorney who prepares
will becomes, at his client's request, a subscribing witness, he may
testify concerning testamentar}- instructions, notwithstanding the

29. Matter of Chapman, 27 Hun
(N. Y.) 573. The issue in this case

was, mistake in will. The court says
that : "On an allegation of fraud,

forgery or mistake, instructions re-

ceived by an attorney for making the

will are not privileged communica-
tions within any just and proper con-
struction or understanding of the

law." Citing Sheridan v. Houghton.
16 Hun (N. Y.) 628 .

The cases in this note and in that

immediately preceding must be con-
sidered in connection with the rule

now established in New York to the

effect that testamentary communica-
tions are privileged.

30. Attorney Subscribing "Wit-

ness California.— In re MuUin's
Estate no Cal. 252, 42 Pac. 645; /;;

re Wax's Estate 106 Cal. 343, 39 Pac.

624.

Indiana. — Pence v. Waugh, 135
Ind. 143, 152, 34 N. E. 860.

Nezv York. — Matter of Coleman,
III N. Y. 220. 19 N. E. 71; Matter
of Elston, 5 Dem. 154; In re Lumb's
Will, 18 N. Y. Supp. 173; In re Ga-
gan's Will, 20 N. Y. Supp. 426, 47 N.
Y. St. Rep. 444, affirmed, see 21 N. Y.
Supp. 350, 49 N. Y. St. Rep. 366.

JVisconsin. — McMaster v. Scriven.

Ss Wis. 162, 55 N. W. 149. 39 Am.
St. Rep. 828.

In O'Brien v. Spalding, 102 Ga.

490, 31 S. E. 100, 66 Am. St. Rep.

202, the court holds that an attorney

is competent as subscribing witness

to a will prepared by him for his

client, saying that, as he was as com-
petent as any other witness to testify

to his client's condition, his signature

.as subscribing witness was as effec-
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tive as that of any person. The court

says that, by accepting her attorney's

services as a subscribing witness the

testatrix evidently did so under the

belief and with the desire that, after

her death, he would truly state all

that occurred in connection with the

execution of her will. The attorney

may also testify to testator's knowl-
edge of contents of will, and all other

pertinent facts attending the signa-

ture and execution of the instrument.

The attorney who prepared the will

may testify as to testator's mental
condition. Denning v. Butcher, 91

Iowa 425, 435, 59 N. W. 69.

31. In re Mullin's Estate no Cal.

252, 42 Pac. 645; In re Wax's Estate,

106 Cal. 343, 39 Pac. 624; Matter of

Coleman, in N. Y. 220, 19 N. E. 71;
In re Lum's Will, 18 N. Y. Supp.

173; In re Gagan's Will, 20 N. Y.

Supp. 426, 47 N. Y. St. Rep. 444;
Denning v. Butcher, 91 Iowa 425, 434,

59 N. W. 69.

Attorney Reading Will to Wit-
nesses— If attorney reads over to

the subscribing witnesses the attesta-

tion and revocation clauses of a will

with testator's consent and approval,

and asks testator in presence of these

witnesses if he acknowledged execu-
tion, it is held that such conduct by
testator constitutes waiver of privi-

lege. In re Barnes' Will, 70 App.
Div. 523, 75 N. Y. Supp. 373.

Effect of Such Waiver.— The ef-

fect of such waiver is to dissolve the

relation of attorney and client so far

as relates to the execution of the will.

In re Gagan's Will, 20 N. Y. Supp.
426, 47 N. Y. St. Rep. 444. See
"Waiver," post.
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fact that testator requested him not to disclose such instructions.^-

R. Communications as to Crime. — Communications made to

an attorney before commission of a crime, and for the purpose of

receiving guidance or assistance in its commission are not priv-

iles'ed.^^

32. In re Lumb's Will, i8 N Y.

Supp. 173. In this case testator who
caused attorney to act as subscribing

witness to his will, requested him to

consider as confidential his instruc-

tions as to its terms. Held, that his

requesting his attorney to sign as

witness operated as a waiver, not-

withstanding his injunction as to se-

crecy. On this subject the court

says : "Mr. Davis, the attorney who
drew the paper, was produced for ex-

amination as a subscribing witness.

He was asked on cross-examination

whether the decedent said anything

to him in respect to the son who is

disinherited. The witness dechned
to answer, stating that the communi-
cations between them were confiden-

tial, and that the decedent made the

request that they be so regarded. On
the part of the decedent there is an

express non-waiver of the privilege

in respect to the instructions. The
language of section 835 of the Code,

strictly construed, does not admit of

a lawyer testifying to the facts at-

tending the execution of a will drawn
by him for his client. The court of

appeals has not only relaxed that rule

when the lawyer is a subscribing wit

ness, but holds that he may testify

to antecedent communications with

his client in respect thereto. The ob-

jection was not well taken. A tes-

tator can not waive the privilege in

respect to proving the facts that oc-

curred on the execution of a will,

and maintain it in respect to the in-

struction given for its preparation.

It must apply to all communications
and transactions had between the

testator and his attorney having ref-

erence to the paper under considera-

tion. To hold otherwise would em-
barrass the administration of justice."

In re Lumb's Will, 18 N. Y. Supp.

173.

33. England. — See Reg. t'. Hay-
ward, 2 Car. & K. 234, 61 E. C. L.

234; The Queen v. Tylney, 18 L. J.

Mag. Cas. 36, and cases there cited;

Reg. V. Downer, 14 Cox. C. C. 486, 43

h. T. N. S. 445-

United States. — Alexander v.

United States, 138 U. S. 3531 -^'^ re

Cole, 6 Fed. Cas. No. 2, 975.

Missouri. — State v. McChesney, 16

Mo. App. 259, 269; Hickman v.

Green, 123 Mo. 165, 22 S. W. 455. 27

S. W. 440, 29 L. R. A. 39. (On hear-

ing en banc in this case it was held

that error in sustaining objection to

attorney's testimony was obviated by

the fact that the party questioning

him did not proceed to show that

witness would testify to any material

fact. See 123 Mo. 165, 27 S. W.
440) ; State v. Faulkner, 175 Mo. 546,

75 S. W. 116, 131.

New York.— People z'. Blakeley, 4
Park. Crim. 176; People v. Petersen,

60 App. Div. 118, 69 N. Y. Supp. 941.

North ' Carolina. — Hughes r.

Boone, 102 N. C. 137, 160, 9 S. E.

286.

Texas. — Orman z'. State, 22 Tex.

App. 604, 3 S. W. 468, 58 Am. Rep.

662; Everett v. State, 30 Tex. Crim.

682.

Utah. — People v. Mahon, i Utah
205.

So held in McMannus v. State, 2

Head (Tenn.) 213, although not nec-

essary to decision. The Queen v.

Cox, 14 Q. B. Div. 153, 15 Cox. C. C.

611, 52 L. T. N. S. 25, overrules Cro-

mack V. Heathcote, 2 Br. & B. 4, 6 E.

C. L. I, 22 R. R. 638, and Doe v.

Harris, 5 Car & P. 592, 24 E. C- L.

468, which hold all communications
privileged, without regard to purpose.

On this subject the supreme court of

Connecticut in State v. Barrows, 52

Conn. 323 says : "It would seem to

be required by principle that an at-

torney knowing, no matter from what
source, that his client is about to com-
mit a crime, should be holden to owe
a higher duty to society, and espe-

cially to the intended victims of his

client's crime, than even that which

he owes to him. But it seems to us

that if this exception to the rule is

Vol. X
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a. Criminal Intent Must Appear. — Before a communication can

be held to be within the exception exckiding from the general rule

communications as to crime, it must clearly appear that client in-

tended the commission of a crime.^*

b. Act Must be Malum In Se. — It has been said that an attor-

ney may testify to any communication made to him to obtain as-

sistance as to the commission of a felony or other crime which is

malum in se.^^

c. Mere Charge of Criminal Intent Insufficient. — It has been held

to be made, it should apply only to

such statements of the cHent as of-

fered reasonable evidence of his

guilty intent. The absence of guilty

intent, if none existed, could only be

made to appear by a cross-examina-

tion, which would, in many cases,

lead to a disclosure of all the state-

ments of the client."

In People v. Alstine, 57 Mich. 69,

23 N. W. 594, we find this language

:

"But there are exceptions to the

general rule, based upon public pol-

icy and public security. Professional

communications are not privileged

when such communications are for an
unlawful purpose, having for their

object the commission of a crime.

They then partake of the nature of a
conspiracy, or attempted conspiracy,

and it is not only lawful to divulge

such communications, but under cer-

tain circumstances it might become
the duty of the attorney to do so.

The interests of public justice require

that no such shield from merited ex-

posure shall be interposed to protect

a person who takes counsel how he
can safely commit a crime. The re-

lation of attorney and client cannot
exist for the purpose of counsel '"n

concocting crimes. I'he privilege

does not exist in such cases." For
an extended discussion of this sub-

ject, see Hamil & Co. v. England, 50
Mo. App. 338. See also remarks of

Chancellor Walworth in Bank of

Utica V. Mersereau, 3 Barb. Ch. 528,

49 Am. Dec. 189. In this case the

Chancellor felt bound by authority to

hold such communications privileged,

but expressed regret at the compul-
sion.

In State v. Kidd, 89 Iowa 54, 63,

56 N. W. 263, it is said that commu-
nications in connection with an un-

lawful act are not privileged. But in

the same case the court uses language
which indicates the opposite view.

In that case K. had been indicted for

forging certain special findings of a
jury, the forgery consisting in chang-
ing the findings after their having
been filed. He had sent a copy of these

findings to his counsel, and after-

wards requested its return. The
court says that had defendant stated

that he desired the return of this copy
in order that he might change it to

conform with the original, it might
hold the communication privileged.

In making this statement, the court

probably proceeded upon the theory

that a statement as to having changed
the original would be an admission or

confession of an accomplished crime,

and, therefore not proper to be shown
by counsel.

34. State v. Barrows, 52 Conn. 323.

In Rex V. Haydn, 2 Fox & S.

(Irish K. B.) 379, a person submitted

a manuscript to his solicitor for ad-

vice as to whether or not its publica-

tion would subject the author to

criminal prosecution. In suit for

damages alleged to have been caused
by statements contained in the man-
uscript, the solicitor was offered as a

witness to prove its contents. Held,
that the communication was privi-

leged ; and that it was not within the

exception as to communications made
for purposes of crime, as the client

consulted his solicitor, nor for the

purpose of obtaining assistance in

committing a crime, but to refrain

from doing a certain act should client

be advised of its criminality.

35. People v. Blakeley, 4 Park.

Crim. (N. Y.) 176, 184. See state-

ment of court in Hughes v. Boone,.

102 N. C. 137, 160, 9 S. E. 286.
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that the mere charge of criminal intent in the making of the com-
munication in question is insufficient to let in the attorney's tes-

timony.^*^

d. Court to Find Intent, and that the court will look into the cir-

cumstances of each case to determine the bona fides of the alleged

consultation.^'^

e. Limitation of Rule. — The rule that communications in regard

to crime may be testified to by an attorney is limited to cases in

which the person making the communication is being tried for the

crime in furtherance of which it was made.^^

Communication Requiring Assumption of Another Crime, Privileged.

When a professional communication is harmless on its face, and it

is only by assuming that the maker was guilty of one crime that

the communication can be made to refer to another, the exception

to the general rule of privilege does not apply.^^

f. Communication Must Relate to Crime Intended. — To be ad-

missible, it must be shown that the communication in question re-

lated to a crime proposed to be committed by client. It is not suf-

ficient that the communication was made at or near the time of

commission of crime.*"

36. State v. McChesney, i6 Mo.
App. 259, 268.

37. State v. McChesney, 16 Mo.
App. 259, 268.

38. Alexander v. United States,

138 U. S. 353. In this case defend-

ant was indicted for murder, deceased

and defendant having been partners

in business. An attorney was per-

mitted, against defendant's objection,

to testify that, after the time of the

murder, defendant consulted witness

professionally; that defendant had
stated that his partner (deceased)

was missing, and defendant had not

heard from him for some time; also

that defendant desired advice as to

the means of securing a claim he
had to certain partnership property

which had been in his partner's pos-

session. This testimony was offered

as an admission by defendant that

he had been concerned in the murder,
or as contradictory to a statement he
had made on the stand. It was con-
tended that this testimony was not
privileged, as it related to the com-
mission of a crime, to w;it : the
crime of defrauding defendant's part-
ner. Held, that as defendant was not
on trial for defrauding his partner,
the exception to the general rule did
not apply, and the communication

20

was privileged. The court distin-

guishes Reg. V. Cox, 14 Q. B. Div.

153, the distinguishing feature of that

case being that there defendant was
on trial for the offense in regard to

which the communication was made.
39. Alexander v. United States,

138 U. S. 353. See statement in note

next preceding. The court held that

defendant's communication was
harmless on its face, and that it was
"only by assuming that defendant had
committed the murder in question

that a scheme to defraud his partner

became manifest."
40. Graham v. People, 63 Barb.

(N. Y.) 468, 484. In this case de-

fendant was tried for murder. Pros-

ecution attempted to show by an at-

torney that he (attorney) had drawn
certain papers relating to business

transactions between deceased and
defendant. The attorney's evidence

was admitted against defendant's ob-

jection. This ruling was held erro-

neous, and judgment of conviction

reversed. The court uses this lan-

guage :
" The advice sought of the

attorney, and the instruments pro-

cured to be drawn by him, were in

themselves wholly irrelevant, and in

no manner necessarily connected with

the perpetration of any crime; nor

Vol. X
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g. Attorney Without Fault, Immaterial — This rule is not af-

fected by the fact that the attorney is wholly without blame."

S. Communications as to Fraud. — As to whether communi-
cations between attorney and client relating to the perpetration of

a fraud are privileged, the authorities are conflicting.

a. Non-Privileged. — It has been held that such communications
are not privileged, and that either client*- or attorney*" may be

could they, of themselves, in any way
aid in the commission of any fraud
or crime. In fact the assumption that

the prisoner has committed or con-
templated any crime, in connection
with the instruments which he em-
ployed Air. Viele to draw, is merely
conjectural, and itself founded upon
an inference drawn from the inad-

missible testimony of the attorney, to

wit, that on a certain day and hour
the prisoner applied to him to draw
those instruments."

41. Orman v. State, 22 Tex. App.
604. 3 S. W. 468, 58 Am. Rep. 662.

42. Communications as to Fraud
Non-Privileged.— Client Bound to

Testify.— Weinstein v. Reid, 25 Mo.
App. 41. See decision in Foster v.

Wilkinson, 37 Hun (N. Y.) 242;
The Queen v. Cox, 14 Q. B. Div. 153,

164; In re Postlethwaite, L. R. 35 Ch.

Div. 722 (where it is held that

where client and his attorney are

charged with fraud, letters between
them relating to the act in question
must be produced,) ; Williams v.

Quebrada R. L. & C. Co., 65 L. J.

Ch. 68, [1895,] 2 ch. p. 751, 72, L. T.

397, where a corporation charged
with fraud was compelled to produce
opinions of counsel relating to the

transaction complained of. See Kelly
V. Jackson. 13 Irish Eq. 129; Mat-
ter of BelHs & Milligan. 38 How.
Pr. (N. Y.) 79, although the de-
cision that attorney's evidence was
competent v/as not based specifically

on this ground.
43. Attorney May Testify Rey-

nell V. Spyre, 10 Beav. (Eng.) 51;
s. c. and same ruling, 11 Beav. 618,

SO Eng. Reprint 501 ; Russell v.

Jackson, 9 Hare 387, 21 L. J. Ch.

146, 15 Jur. 1 117, 68 Eng. Reprint, 558;
Taylor v. Evans (Tex. Civ. App.),

29 S. W. 172. See Kelly v. Jack-
son, 13 Ir. Eq. 129; Foster v. Wil-
kinson, Z7 Hun (N. Y.) 242.
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In Hamil & Co. v. England, 50 AIo.

App. 338, an attorney was compelled
to state what transpired between him-
self and client at a consultation when
he advised and prepared a bill of sale

intended to defraud client's creditors.

In Brigham z'. McDowell, 19 Neb.

407, 415, 27 N. W. 384, the court holds
that, if excluding certain testimony
as privileged would have the effect

of perpetuating a fraud upon those
who had relied upon the conduct of
client and that of attornej^ the com-
munication will be held non-privi-

leged. The court says : "The rule

applicable to privileged and profes-

sional communications is intended
for a shield to protect the confidence

of a client reposed in his attorney,

and not as an implement by the use
of which he can defraud others."

See remarks of judges in Covene}'
V. Tannahill, i Hill (N. Y.) 33, 2>7

Am. Dec. 287 ; Bank of Utica v. Mer-
sereau. 3 Barb. Ch. (N. Y.) 528, 49
Am. Dec. 189.

In Matthews v. Hoagland, 48 N.

J. Eq. 455, 21 Atl. 1054, the court

uses this language : "In order that

the rule may apply, there must be
both professional confidence and pro-

fessional employment, but if the client

has a criminal object in view in his

communications with his solicitor,

one of these elements must neces-

sarily be absent. The client must
either conspire with his solicitor or

deceive him. If his criminal object

is avowed, the client does not consult

his adviser professionally, because it

cannot be the solicitor's business to

further any criminal object. If the

client does not avow his object he
reposes no confidence, for the state of

facts, which is the foundation of the

supposed confidence, does not exist.

The solicitor's advice is obtained by a

fraud. As I understand the case, the

rule, in its different phases and the
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compelled to give such communications in evidence, or produce

letters exchanged between themselves in the course of a fraudulent

transaction/*

(1.) Acts.— Client's acts done in the presence of his attorney to-

ward perpetration of fraud are non-privileged, and may be testi-

fied to by attorney."*^

So as to attorney's acts.'^'^

(2.) Fraudulent Character Must Appear.— If bill seeking discovery

of documents does not state facts which constitute fraud, com-
munications between attorney and client concerning matters set

forth in the bill will be protected.*^

reasons, may be thus stated. If the

client consults the lawyer with ref-

erence to the perpetration of a crime,

and they co-operate in effecting it.

there is no privilege, for it is no part

of an attorney's duty to assist in

crime—he ceases to be counsel and

becomes a criminal. If he refuses

to be a party to the act, still there is

no privilege, because he cannot prop-

erly be consulted professionally for

advice to aid in the perpetration of r.

crime. In the case of a fraud, if it is

effected by the co-operation of the

attorney, it falls within the rule as to

crime, for their consultation to carry

it out is a conspiracy, which, 'on its

accomplishment by the commission of

the overt act, becomes criminal and
an indictable offence. If the client

discloses his fraudulent purpose and
the attorney does not join in the

scheme, but repudiates all connection

with it, there cannot be, properly

speaking, professional emplojanent to

effect such purpose, and consequently

there is no privilege ; if the client

does not frankly and freely disclose

his object and intention, as well as

the facts, there is no professional con-

fidence, and consequently no privi-

lege. The application of the rule

proceeds on the ground that the

privilege is that of the client, and
bases his right to claim it, or lia-

bility to lose it, on his own conduct

;

if that has been such that his crim-

inal and fraudulent object and pur-

pose puts him be3-ond the pale of the

law's protection, or if, to conceal his

purpose, he has not reposed full con-

fidence in his counsel, he cannot in-

voke a rule which the law has

created, as Lord Brougham said, in

Greenough v. Cask*, i Myl. & K.

98, 'out of regard to the interests and
the administration of justice.' " See

also Dunn v. Amos, 14 Wis. 106;

Dudley v. Beck, 3. Wis. 274.

Assistant Client to Evade Bank-
ruptcy Laws When an attorney

receives conveyance of client's land,

and at once conveys the same land to

his client's wife, the attorney, in a

proceeding in bankruptcy in which

this transaction is attacked by the

husband's creditors, must testify as

to all the circumstances of the two
conveyances. In the matter of Bell is

& Milligan. 38 How. Pr. (N. Y.) 79-

44. Letters as to Fraud Brig-

ham V. McDowell, 19 Neb. 407, 27

N. W. 384. (See quotation in note 81

under III, 10, D.)
45. Coveney v. Tannahill. i Hill

(N. Y.) 33, 37 Am. Dec. 287.

In Trustees of Chester v. Blount,

70 Ga. 779, it is held that when a cli-

ent gives his attorney a deed, not for

the purpose of preparing a defense,

but to deprive his adversary of a

piece of evidence, the attorney may
be compelled to testify to his pos-

session of the deed, and to produce
it in evidence.

46. Kelly v. Jackson, 13 Irish Eq.

129.

47. Fraud Must Appear— Hig-
bee V. Dresser, 103 Alass. 523.

Test of Question of Privilege.

'"This is the account of the trans-

action, as stated both in the bill

and the answer; and, in my opinion,

this was not a fraud according to

any definition of fraud which can be

recognized in this Court. The trans-

action, as stated on this bill, is one

as to which it was perfectly lawful

Vol. X
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(3.) limit of Rule. — But the rule that statements of client to at-

torney in regard to fraud are not privileged is limited to cases of

contemplated fraud, and where the fraud has been consummated,
statements in regard thereto between attorney and client are priv-

ileged.*^

(4.) Attorney May Claim Privilege if Not Charged With Participation.

It has been held in England that communications in regard to con-

templated fraud are not privileged, but that attorney may claim

privilege unless he be charged with participating in his client's

fraud.*^

b. Privileged. — It has also been held that such communications
are privileged. ^'^

for the client to ask, and the solic-

itor to give professional advice.

And this seems to me to be the true

test, in a case like the present, as

to whether what has passed is or

is not privileged. It is distinctly

sworn that the documents in ques-
tion, contain or relate to advice

so asked for and given, with refer-

ence to the very question now in dis-

pute; and the case, therefore, is one
which I consider as coming within

the admitted rule of privilege.''

Follett V. Jefferyes, i Sim. X. S.

(Eng.) 3, 20 L. J. Ch. 65, 15 Jur. 118.

In Reg. r. Bullivant. 69 L. j. Q. B.

657, 70 L. J. X. S. K. B. 645. the

Lord Chancellor says :
" I think the

broad propositions may be very
simply stated : for the perfect ad-

ministration of justice, and for the

protection of the confidence which
exists between a solicitor and his

client, it has been established as a

principle of public policy that those

confidential communications shall

not be subject to production. But
to that, of course, this limitation

has been put. and justly put,

that no Court can be called upon
to protect communications which
are in themselves parts of a

criminal or unlawful proceeding.

Those are the two principles, and
of course it would be possible

to make both propositions absurd,

as is verj' often the case with all

propositions, by taking extreme
cases on either side. If you are to

say, ' I will not say what these

communications are because until

you have actually proved me guilty

of a crime they may be privileged as

confidential, the result would be

Vol. X

that they could never be produced
at all, because until the whole thing
is over you cannot have the proof
of guilt. On the other hand, if it is

sufficient for the party demanding the
production to say, as a mere sur-

mise or conjecture, that the thing
which he is so endeavoring to in-

quire into may have been illegal or
not, the privilege in all cases dis-

appears at once. The line which the

Courts have hitherto taken, and I

hope will preserve, is this : that in

order to displace the prima facie

right of silence by a witness who
has been put in the relation of pro-
fessional confidence with his client,

before that confidence can be brok-
en you must have some definite

charge either b}" waj' of allegation

or affidavit or what not." See also

Mornington v. Mornington, 2 Johns
& H. 697, 70 Eng. Reprint. 1239.

48. Consummated Fraud In

Hartness v. Brown, 21 Wash. 655,

668. 59 Pac. 491. the communications
in question were made in regard to

a deed which had been fully ex-

ecuted at the time communications
were made. Held, that communica-
tions were privileged.

49. Attorney Protected if Not
Participant. — Charlton v. Coombes,
4 Giff. 372. s. c. 32 L. J. N. S. Ch.

284. 8 L. T. 81. 9 Jur. (X. S.) 534,
66 Eng. Reprint 751.

50. Communications as to Fraud
Privileged. — Crisler v. Garland, 11

Smed. & M. (Miss.) 136, 49 Am.
Dec. 49; Peck v. Williams. 13 Abb.
Pr. (X. Y.) (&. appears to hold that

while communications as to crime
are not privileged, the same does

not apply to communications as to
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T. IllEGaIv Act. — Communications by client for the purpose of

obtaining advice as to manner of evading a duty imposed by law

are not privileged. ^^

U. Wron'GFul Act. — When an attorney and client both engage
in committing a wrongful act, the client cannot prevent a disclosure

of the transactions by the attorney, on the ground that the latter

became acquainted with the facts connected with it as his attorney.^-

V. COMMUXICATIOX OF KxOWLEDGE BY PERSON IN CONTEMPT
OF Court. — An attorney may be compelled to state the address of

his client, who, in defiance of an order of court, conceals herself

and children, who are wards in chancery, although his knowledge
was obtained from client's letters to him.^^

W. Matters Concerning Which Attorney ]\Iay Testify.

fraud; citing Bank of Utica v. Mer-
sereau, 3 Barb. Ch. (N. Y.) 528,

49 Am. Dec. 189 as authority.

51. Reg. c'. BuUivant. 70 L. J. N.

S. K. B. (Eng.) 645, 1900, Vol. 2, p.

163, Q. B. Div. In this case it is held

that confidential communications be-

tween a person and his solicitor for

the purpose of drawing conveyances
made to evade the payment of suc-

cession duties are not privileged.

This case was reversed by the House
of Lords upon the ground that the

pleadings did not make a specific al-

legation of fraud or illegal conduct.

See s. c. 70 L. J. N. S. K. B.

(Eng.) 645, A. C. 1901, 196. But
the principle announced by the

lower court is not disputed. See
note on p. 221 of 2 Swanst. (Eng.).

52. Russell v. Jackson, 9 Hare
387, 21 L. J. Ch. 146, 15 Jur. 1 1 17,

68 Eng. Reprint 558.

In Dudley v. Beck, 3 Wis. 274, 286,

action was brought to forclose raort-

gage. Defense of usury was made.
It was attempted to show by mort-
gagee's attorney, who negotiated the

loan, that it was his custom to
charge mortgagor a certain percent-

age as attorney's fee, the greater
part was to be paid to mortgagee as

interest in addition to that called

for by the mortgage. The trial court
e.xcluded the testimony. Held, that

this ruling was erroneous.
53. Client in Contempt Burton

V. Earl of Darnley, 2 L. R. Eq. 576,
21 L. T. 292.

In Ramsbotham v. Senior, L. R.
8 Eq. (Eng.) 575, the court says:
" I have expressed, in the case of

Burton v. Earl of Darnley, a very
decided opinion, which the argument
I have now heard has made still

more decided, that no person, be he
solicitor or not, can have any priv-

ilege whatever in doing, or abstain-

ing from doing, that which has the

effect of concealing the residence of

a ward of this Court, and thereby

preventing the Court exercising its

due control over the ward. I have
invited counsel to tell me whether
any case is to be found in the re-

ports or books which shows that

this Court has ever sanctioned the

principle that any person whatever

( I care not whether a professional

man, or officer of this Court, or not)

can conceal the residence of a ward,

or do anything which will prevent

the Court having access to its wards
and putting them under proper pro-

tection. ... I am of the opinion

that I made the right order in Bur-
ton V. Earl of Darnley. when I di-

rected the solicitor, who did not

know the address of another lady

who is keeping a ward out of the

way of the Court, to answer the

question where she was. .Mr. Pater-

son has told me in Chambers that

he does not know the residence of

Mrs. Senior. If he had known it,

I should have told him, as I told

Mr. ]Markby in the other case, to

disclose it. He does not know it,

but he is in possession of documents
which may by possibility lead to its

being ascertained. Those docu-

ments, for the reasons I have al-

ready stated, I am clearly of opin-

ion he is bound to produce."

Vol. X
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In the notes is given a list of matters which have been decided
properly given in evidence by attorneys, although the knowledge
testified to was acquired in the course of professional employment.^*

54. What Attorney May Testify
to.— Limit of Attorney's Testimony.
In Wheeler v. Hill, i6 Me. 329, the
court says that an attorney's testi-

mony must be limited to a statement
of his client's name. The court
says :

" It is sufificient that the re-

lation of client and attorney sub-
sisted between them to throw
around the proceeding an impene-
trable veil of secrecy, excepting only
if

_
it should become necessary, it

might be communicated that Burr
employed him. Not a syllable more
which he said on his case can law-
fully be divulged.''

Facts of Employment White v.

State, 86 Ala. 69, 5 So. 674; Hamp-
ton V. Boylan, 46 Hun (N. Y.)
151 ; Beckwith v. Benner, 6 Car.
& P. 25 E. C. L. 595, 681; Beeson
V. Beeson, 9 Pa. St. 279; In re Seip's
Estate, 163 Pa. St. 423, 432, 30 AtJ.

226, 43 Am. St. Rep. 803; Eickman
V. Troll, 29 Minn. 124, 12 N. W. 347.
Through whose agency, in what
manner, and at what time he was
employed (Shanghnessy v. Fogg. 15
La. Ann. 330.)
By Whom He Was Employed.

Mobile & M. R. Co. v. Yeates, 67
Ala. 164; Satterlee v. Bliss, 36 Cal.

489; Appeal of Turner, 72 Conn. 305,
318. 44 Atl. 310; Shangnessy v. Fogg.
15 La. Ann. 330; Brown v. Payson,
6 N. H. 443; Wyland v. Griffith, 96
Iowa 24, 64 N. W. 673; Harriman v.

Jones, 58 N. H. 328; In re Seip's
Estate, 163 Pa. St. 423, 30 Atl. 226.

43 Am. St. Rep. 803; 'Beeson v.

Beeson, 9 Pa. St. 279.
By Whom Employed Stanley v.

Stanley, 2y Wash. 570, 68 Pac. 187.

Contra, Jones v. Pugh, i Phil. 96. 12

Sim. 470, II L. J. Ch. 323. 41 Eng.
Reprint, 567; Levy v. Pope, i Moody
& M. 410, 22 E. C. L. 343- But not if

the answer would involve a disclos-

ure of the nature of the transaction
in which he was engaged for client.

In re Shawmut Min. Co., 94 App.
Div. 156, 87 N. Y. Supp. 1059. What
affairs of client were the subject
of discussion between them. (In re

Aspinwall, 7 Ben. 433, 2 Fed. Cas.

Vol. X

No. 591.) Whether client's indebt-
edness to a certain person was men-
tioned by client in consultation in

regard to client's bankruptcy pro-
ceedings. {In re Aspinwall, 7 Ben.
433, 2 Fed. Cas. No. 591 ; or whether
subject of client's inability to meet
his obligations was discussed. lb.)

Whether or not the relation of at-
torney and client existed between
him and a certain person (Alger v.

Turner, 105 Ga. 178, 31 S. E. 423;
Leindecker v. Waldron, 52 111. 283

;

Bank v. McDowell, 7 Kan. App.
568, 52 Pac. 56.) That he advised
his client in relation to a certain

document (Nixon v. Goodwin (Cal.

App.. 85 Pac. 169).

Facts as to Client Name of cli-

ent, and whether name indicated a
real or fictitious person. Martin v.

Anderson, 21 Ga. 301 ; Ex parte
Gfeller, 178 Mo. 248, 77 S. W. 552.

As to name, see United States v.

Lee, 107 Fed. 702; Brown v. Payson,
6 N. H. 443.
Name of Client— Parkhurst v.

Lowten, 2 Swan St. 194, 36 Eng. Re-
print 589; Bursill V. Tarjner, 16 Q.
B. Div. i; U. S. V. Lee, 107 Fed.

702. Name of person who intrusted

him with a certain document (Rey-
nolds V. Rowley, 3 Rob. (La.) 201.

38 Am. Dec. 233; Cox v. Bockett,

34 L. J. N. S. C. P. (Eng.) 125. II

L. T. 629, II Jur. (N. S.) 88).

Identity of client, and fact that a
certain name designated his client

(Com. V. Bacon, 135 Mass. 521;
Studdy V. Sanders, 2 Dowl. & R}'!.

347, 8 E. C. L. 93.) Attorney can-

not be examined in regard to com-
munications with client in order to

show identity (Parkins v. Hawk-
shaw, 2 Stark. 239, 3 E. C. L. 2,2>i).

Residence of Client Attorney
may be compelled to disclose his

client's residence (Alden v. God-
dard, 73 Me. 345; United States v.

Lee, 107 Fed. 702; Cox v. Bockett,

18 C. B. (N. S.) 239. 34 L. J. N.

S. C. P. 125, II L. T. 629). But
power to compel him to do so must
be exercised during the pendency of

the action in which he acted, and
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while relation exists (Walton v.

Fairchild, 4 N. Y. Supp. 552, 24 N.

Y. St. Rep. 314; United States v.

Lee, 107 Fed. 702).

Where He Last Saw Client— Ex
parte Gfeller, 178 Mo. 248, yy S.

w. 552.

Address of Client— But it has

been held that when an address is

communicated to attorney as a mat-

ter of professional confidence, and
attorney and client are not engaged
in the commission of an illegal act,

the communication is privileged. In

re Arnott, 60 L. T. N. S. 109. Bx
parte Campbell, 5 Ch. App. 703, 23

L. T. N. S. 289. See also Harris

V. Holler, 7 D. & L. 319, I9 L. J.

N. S. Q. B. 62, in which it is said

that court will not compel attorney

to disclose his client's residence, if

the information is sought for the

purpose of bringing a criminal pro-

ceeding against client. See also

Heath v. Crealock, L. R. 15 Eq. 257,

42 L. J. N. S. Ch. 455, 28 L. T. loi,

tvhere it is held that attorney cannot

be compelled to give his client's ad-

dress in order that subpoena duces
tecum may be served upon him.
Handwriting of Client— Cower

V. Emery, 18 Me. 79; Foster v. Hall,

12 Pick. (]\Iass.) 89, 22 Am. Dec.

400; Johnson v. Daverne, 19 Johns.

(N. Y.) 134, 10 Am. Dec. 198; Holt-

hausen v. Pondir, 23 Jones & S.

(N. Y.) 73; Thomson v. Perkins,

39 App. Div. 656, 57 N. Y. Supp.

810; Oliver v. Cameron, McArthur
& M. (D. C.) 237; Hurd v. Moring,
T Car. & P. 372, II E. C. L. 425;
Bowles V. Stewart, i Schoales & L.

(Irish) 209, 226.

Location and character of es-

tate of deceased client (King v.

Ashley, 96 App. Div. 143. 89

N. Y. Supp. 482; .y. c. afHrmed 179

N. Y. 281, 72 N. E. 106.) What
property he had of his client's and
what disposition he made of it

(£.r parte Gfeller. 178 Mo. 243, 77
S. W. 552.)

Pacts as to Authority— Nature
and extent of authority, and purpose

for which employed in a certain case.

Security L. & T. Co. v. Estudillo,

134 Cal. 166, 66 Pac. 257; Nave v.

Tucker, 70 Ind. 15; Koeber v. Som-
ers. 108 Wis. 497. 84 N. W. 99i.

52 L. R. A. 512; Williams v. Blum-

enthal, 27 Wash. 24, 67 Pac. 393.

But not, if answer would disclose

extent or grounds of title claimed

by client. Chirac v. Reinicker, 11

Wheat. (U. S.) 280, 294.

Character in Which Employed.

Satterlee v. Bliss, 36 Cal. 489;
Appeal of Turner, 72 Conn. 305, 318,

44 Atl. 310.

But the situation may be such that

an attorney cannot be asked whether
he was employed to represent his

client as an individual or in a rep-

resentative capacity. Doe v. Mat-
tox, 37 Ga. 289. In this case plaint-

iff brought ejectment, alleging one
demise in his own name, and one

as administrator. On the trial de-

fendant asked plaintiff's attorneys

whether they were not employed by
plaintiff to bring the suit for him
in his individual capacity. The ques-

tion was objected to, and objection

overruled. This ruling was held er-

roneous. The court uses this lan-

guage : "If the question propounded
had stopped with the simple inquiry,

whether they had been employed by

John U. Stephens to bring this eject-

ment suit, it could not be affirmed

that a direct answer to it would in-

volve a breach of professional con-

fidence ; but when it seeks to elicit

as a fact that they were employed
to maintain the individual claim of

John U. Stephens to the land, and
not his right as administrator of

Thomas Stephens, in whom a de-

mise is laid in the declaration, we
are strongly impressed that such en-

quiry does involve the disclosure of

a confidential communication for the

question seeks covertly a disclosure of

a disclaimer of title for the estate

he represents. As well might the

attorneys have been asked whether
John U. Stephens had not said to

them that the estate of Thomas
Stephens had no claim or title to

the land sued for, as the question

put and allowed. No one, it is ap-

prehended, will insist that the form
of question just stated could legally

have been put; substantially and in

effect they are same, and the an-

swers would furnish disclosures of

communications which are under rule

held inviolable." Doe v. Mattox, 37
Ga. 289.

Whether or not he had authority

Vol. X



312 PRIVILEGED COMMUNICATIONS.

from a client to sign a certain plead-

ing. Brown v. Jewett, 120 Mass. 215.

Amount of Fee and Terms of Pay-

ment Smithvvick v. Evans, Exr.,

24 Ga. 461. To effect that attorney

must produce letter from client re-

lating to payment of fee, see Curry

V. Charles Warner Co., 2 Marv.
(Del.) 98, 42 Atl. 425.

As to Papers of Client That he

prepared a document for client.

Chapman v. Peebles, 84 Atl. 283;

Barry v. Coville, 53 Hun 620, 7 N. Y.

Supp. 36.

Existence of a certain document.

Coveney v. Tannahill, i Hill (N. Y.)

2)2)' 2)7 Am. Dec. 287 ; Stokoe v. St.

Paul M. & M. R. Co., 40 Minn. 545>

42 N. W. 482; Schattman v. Amer
ican Credit Ind. Co., 34 App. Div.

392, 54 N. Y. Supp. 225. Location of

deed at time of trial (Jackson v.

M'Vey, 18 Johns. (N. Y.) 330; Ex
parte Gfeller, 178 Mo. 248, 77 S. W.
552). That a certain document is in

his possession (Coveney v. Tannahill,

I Hill (N. Y.) 2,2,, 37 Am. Dec. 287;

Stokoe V. St. Paul M. & M. R. Co.,

40 Minn. 545, 42 N. W. 482; People

V. Sheriff, 7 Abb. Pr. (N. Y.) 96;
Wakeman v. Bailey, 3 Barb. Ch. (N.
Y.) 482, 487; Lessee of Rhoades v.

Selin, 4 Wash. C. C. 715)- Whether
certain document is in possession of

himself or client (Zabel v. Schroeder,

35 Tex. 308). How a certain docu-
ment came into his possession (Allen
V. Root, 39 Tex. 589). Whether or

not he had ever seen a certain paper
{In re Aspinwall, 7 Ben. 433, 2

Fed Cas. No. 591). Whether or not
a certain deed was antedated (Bank
of Utica V. Mersereau, 3 Barb. Ch.
(N. Y.) 528, 49 Am. Dec. 189;
Rundle v. Foster, 3 Tenn. Ch. 658).

That client signed a certain docu-
ment (Chapman v. Peebles, 84 Ala.

283; Foster v. Hall, 12 Pick. (Mass.)

89, 22 Am. Dec. 400; Gower v. Em-
ery, 18 Me. 79). That client ac-

knowledged deed beforfe witness as

notary public (Mutual L. Ins. Co.

V. Corey, 54 Hun 493, 7 N. Y. Supp.

939)- That he was subscribing wit-

ness to deed of client (Coveney v.

Tannahill, i Hill (N. Y.) 22, 27 Am.
Dec. 287). Whether deed was deliv-

ered at the time attorney subscribed

it as a witness (Bank of Utica v.
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Mersereau, 3 Barb. Ch. (N. Y.) 528,

49 Am. Dec. 189). That deed was de-
livered to him to be delivered to

another person (Rosseau v. Bleau,
131 N. Y. 177, 30 N. E. 52, 27 Am.
St. Rep. 578; Ruiz V. Dow, 113 Cal.

490, 45 Pac. 867). That papers pre-
pared by him were delivered be-
tween client and another person
(Rosenburg v. Rosenburg, 40 Hun
(N. Y.) 91, 100; Schattman v.

American Cred. Ind. Co., 34 App.
Div. 392, 54 N. Y. Supp. 225;
Turner v. Warren, 160 Pa. St. 336,
28 Atl. 781). Purpose for which
deed was delivered to him, unless it

appears that the document was re-

ceived from client or his agent for
the purpose of prosecuting or es-

tablishing the client's rights (Rey-
nolds V. Rowley, 3 Rob. (La.) 201,

38 Am. Dec. 233). Contents of in-

strument executed by client and de-
livered to third party (Schattman v.

American Credit Ind. Co., 34 App.
Div. 392, 54 N. Y. Supp. 225). Con-
tents of lost deed, when proper
foundation laid (Bank of Utica v.

Mersereau, 3 Barb. Ch. (N. Y.)
528, 49 Am. Dec. 189; Coveney v.

Tannahill, i Hill (N. Y.) 33, 37
Am. Dec. 287). Contents of notice

served for client (Collins v. John-
son, 16 Ga. 458).

Physical Appearance or Condition
of Document of Client Stoney v.

McNeil, Harp L. (S. C.) 557, 18

Am. Dec. 666; Bank of Utica v.

Mersereau, 3 Barb. Ch. (N. Y.) 528,

49 Am. Dec. 189; Turner v. Warren,
160 Pa. St. 336, 28 Atl. 781.

Contra. — Dietrich v. Mitchell, 43
111. 40. 92 Am. Dec. 99, where it is

held that attorney cannot testify as

to whether or not a certain indorse-

ment was on a note there in ques-
tion. See also Gray v. Fox, 43 Mo.
570, 97 Am. Dec. 416.

Facts as to Pleading— Fact that

client signed pleading (Alden v.

Goddard, 72 Me. 345). Fact that

client swore to pleading (Foster v.

Hall, 12 Pick. (Mass.) 89, 22 Am.
Dec. 400; Gower v. Emery, 18 Me.
79). Action of court clerk in regard

to paper filed for client in an action

(Swaim V. Humphreys, 42 111. App.

370, 374). Service of notice by client

as indorsee of draft to another in-

dorsee (Collins V. Johnson, 16 Ga.
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458). Character of pleading directed

by client to be filed (Cormier v.

Richard, 7 Mart. N. S. (La.) 177).

Statements of Client Statement
made by client for the purpose of

obtaining information as to a matter
of fact (Hatton v. Robinson, 14

Pick. (Mass.) 416, 25 Am. Dec. 415).
Conversation between clients at the

time he drew document for them
(Corbett v. Gilbert, 24 Ga. 454).
Conversation between client and an-
other party to an action (Allen
Admr. v. Morgan, 61 Ga. 107). Con-
versation between client and another
party to a transaction (Brennan v.

Hall, 131 N. Y. 160. 29 N. E. 1009;
s. c. 14 N. Y. Supp. 864; 39 N. Y.
St. Rep. 130; Woodruff v. Hurson,
32 Barb. (N. Y.) 557; Prouty v.

Eaton, 41 Barb. (N. Y.) 409; Adler
& Sons Cloth. Co. V. Hellman, 55
Neb. 266, 288, 75 N. W. 877).
Statements of client in conferring
authorit}' to make an agreement with
a third person (Burnside v. Terry,

51 Ga. 186; Bruce v. Osgood, 113
Ind. 360, 14 N. E. 563). Fact that

several persons whom he represented
made a settlement, and terms of set-

tlement (/« re Seip's Estate, 163 Pa.

St. 423, 30 Atl. 226, 43 Am. St. Rep.

803). Whether or not his client's

testimony upon preliminary examina-
tion of criminal charge differed from
his testimony on the trial (Com. v.

Goddard, 14 Cray (Mass.) 402).

Statements of client intended to be
communicated to another person
(White V. State. 86 Ala. 69, 5 So. 674;
Oliver v. Cameron, McA. & M. (D.

C.) 2y]; Burnside v. Terry, 51 Ga.
186; Scott V. Harris, 113 111. 447,

455; Bruce v. Osgood, 113 Ind. 360,

14 N. E. 563; Martin v. Piatt, 51

Hun. 429, 4 N. Y. Supp. 359; Col-
lins V. Robinson, 72 Hun 495. 25 N.
Y. Supp. 268; Doheny v. Lacy, 168
N. Y. 213. 61 N. E. 255. affirming s.

c. 42 App. Div. 218, 59 N. Y. Supp.
724). or matters intended to be made
public (Waldo v. Beckwith, i N. M.
182). Statements made by client's

adversary in attempting to settle a
litigated case (Thayer v. McEwen, 4
111. App. 416) ; or statements of ad-
versary in regard to client's cause of
action (Kitz v. Buckmaster, 45 App.
Div. 283. 61 N. Y. Supp. 64) ; con-
duct of person upon whom he serves

papers in action by client; also con-
tents of such papers (State v. Snow-
den, 23 Utah 318, 6s Pac. 479). Com-
munications between himself and
person with whom he transacts busi-
ness for his client (Woodruff v. Hur-
son, 32 Barb. (N. Y.) 557; /;; re
Mellen. 63 Hun 632, 18 N. Y. Supp.

51s; Hall V. Rixey, 84 Va. 790, 6 S.

E. 215; Jolls V. Keegan, 4 Pen.
(Del.) 21, 55 Atl. 340). Statements
of person with whom he transacts
business for his client (Herman v.

Schlesinger, 114 Wis. 382, 90 N. W.
460, 91 Am. St. Rep. 922; Henry v.

Nubert (Tenn. Ch. App.), 35 S. W.
444; Cummings v. Irvin (Tenn. Ch.
App.), 59 S. W. 153; Gerhardt v.

Tucker, 187 Mo. 46. 85 S. W. 552;
Randolph v. Quidnick Co.. 23 Fed.
278; Brown v. Grove, 80 Fed. 564,
25 C. C. A. 644; Marston v. Downes,
6 Car. & P. 381, 25 E. C. L. 448.
He may also testify that he re-

peated to his client statements of an
opposing attornev (Schaaf v. Fries,

77 _
Mo. App. 346, 359). That he

paid certain purchase money for his
client (Chapman v. Peebles, 84 Ala.
283. 4 So. 273). That client gave
him a check to be used in paying cer-

tain charges, and that he paid such
charges (Aultman & Co. v. Ritter, 81
Wis. 395. 51 N. W. 569). What
money he received for client, how
much and to whom paid out for him
(Shanghnessy v. Fogg, 15 La. Ann.
330; Comstock V. Paie, 18 La. (O.
S.) 479; State 'Z'. Gleason, 19 Or.

159. 22, Pac. 817; Phoebus v. Web-
ster, 40 Misc. 528, 82 N. Y. Supp.
868; Oliver v. Cameron, McA. & M.
(D. C.) 22,7). When summoned as

garnishee, attorney may be com-
pelled to testify where he deposited
his client's money (William Bros. v.

Young, 46 Iowa 140; Shanghnessy
V. Fogg. 15 La. Ann. 330; Comstock
V. Paie, 18 La. Ann. (O. S.) 479).
Whether witness received checks
drawn to order of client by certain

person, and disposition made of

same {In re Aspinwall, 7 Ben. 433,
2 Fed. Cas. No. 591). Knowledge
acquired before formation or after

termination of relation (See notes
under III, 7, D, a. b.). Knowledge
of transaction to which attorney was
a party (See notes under III, 11, K,
ante). Acts and statements of par-

ties to a transaction in which attor-

Vol. X
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12. Limit of Privilege. — Privilege is limited to communications
between attorney and client, and their necessary intermediaries,

agents or assistants, and does not extend to matters communicated
by other persons to either attorney or client.''^

13. iTo Whom Privilege Extends. — The privilege is applied in

favor of client, and extends to his attorney and necessary inter-

mediaries between attorney and client.^"

Not to Third Persons. — Consequently, privilege does not extend to

third persons whose action is not necessary to transmit communi-
cations between attorney and client, and such person may give in

evidence such professional communications as may come to their

knowledge.
^'^

14. Duration of Privilege. — Confidential communications are

not to be revealed at any time.^^

ney did not act for either (Rodgers
V. Moore, 88 Ga. 88, 13 S. E. 962).
Facts coming to his knowledge while
securing a debt of his client, when
he is called as witness in a contest
in which his client has no interest

(Payne v. Miller, 103 111. 442).

Client's Mental Condition Brand
V. Brand, 39 How. Pr. (N. Y.) 193,

263.

As to whether or not witness is

interested in the result of an action

to the extent of a share in the recov-
ery. Eastman v. Kelly, 49 Hun 607,

I N. Y. Supp. 866.

55. limit of Privilege Green-
law V. King, I Beav. 137, 48 Eng.
Reprint 891, 8 L. J. N. S. Ch. 92;
Ford V. Tennant, 32 Beav. 162, 32 L.

J. Ch. 465, 7 L. T. 733, 55 Eng. Re-
print 63; Brown v. Foster, i Hurlst.
& N. (Eng.) 736, 26 L. J. N. S. C.

L. 249. See "Ordinary Observation,"
ante III, 11, F; "Sources Other Than
Client," ante, III, 11, H.

56. In Whose Favor. _. See "To
Whom Belongs," III, 5, ante.

A 1 1 r n e y . — See " Attorney.
"

III, 7, A, ante.

Intermediaries. — See " Clerk^
"

"Agent," "Interpreter," etc. ante,

III, 7, A, i, j, k.

57. See "Private, Third Per-
sons," III, 7, G, ante.

58. England. — Bullock v. Corry,

47 L. J. Q. B. 352, 3 Q. B. Div. 356,

38 L. T. 102; Wilson V. Rastall, 4
T. R. 754, 2 R. R. 515; Chant v.

Brown, 7 Hare 79, 68 Eng. Reprint

32; Pearce v. Foster, L. R. 15 Q- B.

Vol. X

Div. 114. 54 L. J. Q. B. 432, 52 L. T.

N. S. 886.

Irisli. — Hutchins v. Hutchins, i

Hogan 315.

Illinois. — Granger v. Warrington,
8 111. 299, 308.

Maryland.— Chase's Case, i Bland
Ch. 206, 17 Am. Dec. 277, 288.

New Hampshire. — Sleeper v. Ab-
bott, 60 N. H. 162.

Neiv York. — Bank of Utica v.

Mersereau, 3 Barb. Ch. 528, 49 Am.
Dec. 189.

Virginia. — Parker v. Carter, 4
Munf. 27s, 6 Am. Dec. 513.

" Once privileged, always privi-

leged." Cockburn, C. J., in Bullock

V. Corry, L. R. 3 Q. B. Div. 356.
" He (attorney) should keep his

lips sealed with the solemn seal of

silence to the last moment of his life

;

he should ne^'er communicate ; he
should never divulge; he should keep

buried in his breast that of which he

has obtained the knowledge in the

exercise and discharge of his profes-

sion." Tindal, C. J. in Taylor t.

Blacklow, 3 Bing. N. C. (Eng.) 235.

3 Scott 614, 2 Hodges 224, 6 L. J. N.

S. C. P. 14.
" The seal of the law once fixed

upon them, remains forever, unless

removed by the party himself in

whose favor it was there placed."

Bush V. McComb, 2 Hous. (Del.) 546.

Letters regarding suit which is

compromised and dismissed are priv-

ileged in action subsequently arising

between the same parties and relating

to the same subject-matter. Hughes
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A. Survives Action. — The existence of the privilege is not
dependent upon the continuance of the action in regard to which
communication was made, and continues after the termination of

such action.^''

B. Survives Relation. — Privilege also survives the relation of

attorney and client between whom the communication in question
was made.^"

C. Attorney Afterwards Executor. — But it has been held

that if an attorney, after acting as such, becomes his client's ex-

V. Garnons, 6 Beav. 352, 49 Eng. Re-
print 862; Holmes v. Baddeley, i

Phil. 476, reversing s. c. 6 Beav. 521,

41 Eng. Reprint 713.

Communications from client to at-

torney may not be given in evidence
at any future time, nor can it be

given in any suit, although client who
makes it is not a party to that suit.

Foster v. Hall, 12 Pick. (Mass.) 89,

22 Am. Dec. 400.
" The law secures the client the

privilege of objecting at all times

and forever to an attorney, solicitor

or counselor from disclosing infor-

mation in a cause confidentially

given while tlie relation exists. The
client alone can release the attorney,

solicitor or counsel from this obliga-

tion. The latter cannot discharge
himself from the duty imposed on
him by law." Weidekind v. Water
Co., 74 Cal. 386, 19 Pac. 173, 5 Am.
St. Rep. 445. Same language used
in In re Cowdery, 69 Cal. 32, 50, 10

Pac. 47, 58 Am. Rep. 545. To same
effect, see Bacon v. Frisbie, 80 N. Y.

394, 36 Am. Rep. 627.

Compare, — Snow v. Gould, 74 Me.

540, 43 Am. Rep. 604, where the court

says :
" And privileged communica-

tions may lose their privileged char-

acter by the lapse of time. That
which may be private at a time may
not be private at an after-time. Di-

rections to an attorney to make a

certain contract a confidential com-
munication before, but not after

the contract is made. A solicitor

cannot be compelled to disclose the

contents of an answer in equity be-

fore it is filed, but may be afterward."
In a contest between legatees of

client and persons claiming under
deed executed by client, the attorney

who prepared the deed may testify

as to statements made by client show-

ing what he intended by the deed.

But in a contest between those claim-

ing under client and persons claiming
adversely to client, such statements

are privileged. Scott v. Harris, 113

111. 447.
59. Calcraft v. Guest, L. R. Q. B.

1898. Vol. I, p. 759; Chase's Case,

I Bland Ch. (Md.) 206. 17 Am. Dec.

2y7; Foster v. Hall, 12 Pick. (Mass.)

89, 22 Am. Dec. 400; Clark v. Rich-
ards, 3 E. D. Smith (N. Y.) 89.

Matters privileged in an action are

privileged in a subsequent action be-

tween the same parties and relating

to the same subject-matter. Hughes
V Garnons, 6 Beav. 352, 49 Eng. Re-
print 862; Holmes v. Baddeley, i

Phil. (Eng.) 476, reversing s. c. 6
Beav. 521, 41 Eng. Reprint 713.

Documents privileged m an action

are privileged in a cross action. Bul-

lock V. Corrv. 3 Q. B. Div. 356, 47 L,

J. Q. B. 352. 38 L. T. N. S. 102, cited

as authority in Pearce v. Foster, L.

R. 15 Q. B. Div. 114, 54 L. J. Q. B.

432, L. T. N. S. 886.

60. Colorado. — Denver Tramway
Co. V. Owens, 20 Colo. 107, 128, 36
Pac. 848.

Delaware. — Bush v. McComb, 2

Hous. 546.

Illhiois. — Granger v. Warrington,
8 111. 299, 308.

Kentucky. — Carter v. West, 93
Ky. 211, 19 S. W. 592.

Louisiana. — Morris v. Cain's

Exrs., 39 La. Ann. 712, 726, i So.

797, 2 So. 418; Hart V. Thompson's
Exr., 15 La. 88.

Minnesota. — Struckmeyer v. Lamb,

75 Minn. 366, 77 N. W. 987.

Mississippi. — Perkins v. Guy, 55
Miss. 153, 179, 30 Am. Rep. 510.

Nebraska. — Jahnke v. State, 68

Neb. 154, 94 N. W. 158, t66, 104 N.

W. 154-
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ecutor, and as such is made defendant in an action concerning de-
vised estate, he cannot refuse to answer concerning knowledge de-
rived during the relationship of attorney and client, on the ground
of privileged communication.**^

D. Attorney Devisee: of CuEnt, Immaterial. — The fact that

attorney becomes devisee of the property, concerning which he acted

for his client, does not render communications non-privileged. •*-

15. Waiver. — The privilege may be waived ; and when waiver
is made the attorney may give in evidence matters confidentially

communicated by his client.*'^

A. By Whom Waived. — a. Client. — Privilege may be waived
by client in person, or by his attorney.^*

New York. — Yordan v. Hess, 13

Johns. 492.

Attorney Discharged Privilege

continues after attorney has been dis-

charged by client, without regard to

client's conduct toward him. Hutch-
ins V. Hutchins, i Hogan (Irish) 315.

61. Crosby v. Berger, 4 Edw. Ch.
(N. Y.) 538.

62. Chant v. Brown, 7 Hare 79,

68 Eng. Reprint 32.

63. England. — Merle v. More, Ry.
& M. 390, 21 U C. L. 390; J. c. 2 Car.

& P. 275, 12 E. C. L. 127.

United States.— Hunt v. Black-

burn, 128 U. S. 464.

Alabama. — Rowland v. Plummer,
50 Ala, 182, 194.

Maryland — Chase's Case, i Bland.

Ch. 206, 17 Am. Dec. 277.

Michigan. — Passmore v. Passmore,

so Mich. 626, 16 N. W. 170, 45 Am.
Rep. 62.

New Hampshire.— Sleeper v. Ab-
bott, 60 N. H. 162.

New York. — Benjamin v. Covent-

ry, 19 Wend. 353 ; Britton v. Lorenz,

3 Daly 23, afHrmed 45 N. Y. 51.

Ohio. — King v. Barrett, 11 Ohio
St. 261.

Texas. — Walker v. State, 19 Tex.

App. 176.

Under Georgia statute which pro-

vides that " No attorney shall be

competent or compellable to testify

in any court in this state for or

against his client, to any matter or

thing, knowledge of which he may
have acquired from his client by vir-

tue of his relation as attorney " it was
held that the client could not waive
the privilege. O'Brien v. Spalding,

Vol. X

102 Ga. 490, 31 S. E. 100, 66 Am. St.

Rep. 202.

Client's Loss of Interest, Imma-
terial Client may waive, although
he may have parted with all interest

in the matter to which the communi-
cation relates. Benjamin v. Covent-
ry, 19 Wend. (N. Y.) 353.

Client Disqualified as Witness,
Immaterial— Client may waive, al-

though himself disqualified as a wit-
ness. Benjamin v. Coventry, 19
Wend. (N. Y.) 353. This case was
decided when law disqualified as wit-
ness any person having an interest in

an action.

64. Waiver.— By Client or At-
torney— See generally cases on
waiver. In Britton v. Lorenz, 3 Daly
(N. Y.) 22,, the report shows that
client in open court consented to at-

torney's testifying.

May Require Client to Waive or
Insist. — In McCooe v. Dighton, S.

& S. St. R. Co. 173 Mass. 117, 53 N.
E. 133, it is said that when a party's

nttorney objects to a question con-
cerning confidential communications
of his client, the court may require

the party to state in person whether
or not he waives the privilege. The
trial court made such a requirement,
to which exception was taken. The
supreme court says :

" We should not
like to overrule this exception on the

ground that it was waived by the

plaintiff's waiver of his privilege.

For if the court was wrong in re-

quiring a personal expression from
the plaintiff, then the waiver was
made to avoid an inference which
was dangerous to his case, and to
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b. Personal Representative, or by his executor or administrator.®^

c. Heir, or heir,"*'

d. Assignee. — Not. — But not by his assignee in bankruptcy."

e. Successor of Client in Representative Capacity. — Nor by one

who succeeds attorney's employer in a representative capacity.®*

f. Several Clients. — When privilege belongs to two or more per-

sons, the consent of each is essential to a waiver.®^

which he ought not to have been ex-

posed. But we are not prepared to

say that the court was wrong or ex-

ceeded the limits of the discretion al-

lowed to the presiding judge by the

law. It is no part of the conduct of

the case to object or consent to evi-

dence which is excluded only because

of a personal privilege. By accidenr,

the privilege in this case belonged to

the plaintifif, but it might as well have
belonged to any one else, and clearly

if it had belonged to a third person

it would not have rested with the

plaintiff's lawyer to waive or to assert

it. Commonwealth v. Shaw, 4 Cush.

594. We do not see that it matters

that the privilege was the plaintiff's

own. Inasmuch as to assert or waive
it was not primarily a weapon for the

trial, but a right standing on inde-

pendent grounds, the court might in

its discretion feel unwilling to as-

sume that control of that weapon
was intrusted to the counsel in the

case without an assurance to that

effect from the party himself. The
plaintiff had testified, and although
this was not of itself a wai\w of

privilege, {Montgomery v. Pickering,

116 Mass. 227, 231,) it was so far a
submission to be examined upon the

same matter that it may have given
the judge an additional reason for di-

recting a personal inquiry."

65. Waiver by Personal Repre-
sentative. — Brooks V. Holden, 175
Mass, 137, 55 N. E. 802; Whelpley v.

Loder, I Dem. (N. Y.) 368; E.v parte

Gfeller, 178 Mo. 248, 77 S. W. 552.

66. Waiver by Heir Privilege

may be waived by heir in proceeding
to compel his ancestor's administrator
to render an accounting. Fossler v.

Schriber, 38 111. 172. In this case
the court says :

" The appellant, how-
ever, insists that the evidence of the

attorney was improperly admitted,
because his information was derived

from a professional consultation with
Mrs. Fossler, and that only one of

her heirs is a party to this suit, and
consenting to his giving testimony.

It is sufficient to say that this rule of

professional sanctity is enforced for

the benefit of the client ; that the only

heir of the client who is before the

court is the party that calls for the

testimony, and even if there were
other heirs, and if they had a right

to interpose an objection, not being

parties to the suit, yet in the absence

of such objection, the court would
presume their concurrence with their

co-heir in removing the seal of pro-

fessional secrecy, since to do so was
obviously for their benefit as well as

his.
"

67. Not by Assignee— Bowman
V. Norton, 5 Car. & P. 177. 24 E. C.

L. 265.

C8. Client's Successor in Repre-
sentative Capacity Herman v.

Schlesinger, 114 Wis. 382, 90 N.

W. 460, 91 Am. St. Rep. 922. In this

case it is held that a person who suc-

ceeds another as assignee for benefit

of creditors, cannot waive privilege

as to matters communicated by his

predecessor to his attorney.

69. Waiver.— Several Clients.

Where privilege belongs to several

clients, one of them, or even a ma-
jority, cannot, contrary to the ex-

pressed will of the others, waive the

privilege so as to justify an attorney

in giving testimony in relation to

communications made to him as their

common attorney. Chant v. Brown,

7 Hare 79, 87; 68 Eng. Reprint 32;

Bank of Utica v. Mersereau, 3 Barb.

Ch. (N. Y.) 528, 49 Am. Dec. 189;

Michael v. Foil, 100 N. C. 178, 6 S.

E. 264, 6 Am. St. Rep. 577; Cha-
hoon's Case, 21 Gratt. (Va.) 822,

842; Herman v. Schlesinger, 114

Wis. 382, 90 N. W. 460, 91 Am. St.

Rep. 922; In re Seip's Estate, 163 Pa.

Vol. X
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B. Express or Implied. — Client's waiver of his privilege may
be indicated by express words, or implied in his conduct.

a. Express. — Client makes an express waiver of his privilege

when he states in person, or by attorney, that he waives it.'°

St. 423, 30 Atl. 226, 43 Am. St. Rep.

803 ; Whiting v. Barney, 30 N. Y. 330,

86 Am. Dec. 385, reversing 38 Barb.

393-
Partners as Clients.— One mem-

ber of firm of clients cannot waive
privilege. All must waive. People
V. Barker, 56 111. 299.

Accomplices.— In People v. Pat-
rick, 182 X. Y. 131, 74 N. E. 843, it

is held that where accomplices in

crime have employed the same at-

torney in civil matters, one accom-
plice called as a witness by the pros-

ecution, may testify concerning his

statements to the common attorney,

the fact that defendant and witness

•had the same counsel, not preventing
him from waiving his privilege.

In Bank of Utica v. Mersereau, 3
Barb. Ch. (N. Y.) 528, 49 Am. Dec.

189, Chancellor Walworth says that

rule making consent of all clients es-

sential to waiver is especially appli-

cable in a case like that decided,

v/here the testimony related to mat-
ters communicated to an attorney

professionally and equally effect-

ing the moral character of each of

his clients, by showing that they em-
ployed him to assist them in submit-
ting to a fictitious judgment for the

purpose of defrauding certain credit-

ors. In the same case it is held that

it is not material that the client

whose waiver is not obtained is not
a party to the action in which the

attorney is called as a w'tness. To
effect that it is immaterial whether
or not the client is a party to the ac-

tion in which the evidence is offered,

see also Duttenhofer v. State, 34
Ohio St. 91, 32 Am. Rep. 362.

70. Britton v. Lorenz, 3 Dalv (N.
Y.) 23.

Express Waiver.— What Consti-
tutes— In matter of Coleman, iii

N. Y. 220, 19 N. E. 71, the court held
that, by requesting his attorneys to

sign his will as subscribing witnesses
a testator waived his privilege as to

their testimony. The controlling

Vol. X

statute made communications to at-

torneys privileged unless " expressly
waived." After referring to testa-

tor's statements to his attorneys as

to preparation of his will, the court
says :

" He must have been aware
that his object in making a will

might prove to be ineft'ectual unless

these witnesses could be called to tes-

tify to the circumstances attending
its execution, including the condi-

tion of his mental faculties at that

time. The condition of the testator's

mind, as evidenced by his actions,

conduct and conversation at the time
of making a will, is a part of the res

gestae of the transaction, and wit-

nesses thereto are competent to speak
thereof, and give opinions in relation

thereto, without any other knowledge
thereof except that derived from his

conduct on such occasions. (Clapp
V. Fullerton, 34 N. Y. 190; Holcomb
V. Holcomb, 95 id. 316.) The law
presumes a knowledge on his part

of its provisions, and that what he

does deliberately is done with a full

comprehension of the legal effect of

his act, and the duty which it im-

poses upon those who comply with

his request. It would be contrary to

settled rules of law to ascribe to the

testator an intention, while making
his will and going through the forms
required to make it a valid instru-

ment, to leave in operation the pro-

visions of a statute which he had
power to waive, but which, if not

waived, might frustrate and defeat

the whole object of his action. It

cannot be doubted that, if a client in

his lifetime should call his attorney

as a witness in a legal proceeding,

to testify to transactions taking place

between himself and his attorney,

while occupying the relation of attor-

ney and client, such an act would
be held to constitute an express

waiver of the seal of secrecy imposed

by the statute, and can it be any less

so when the client has left written

and oral evidence of his desire that
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b. Implied. (!•) Nature of Communication. — Waiver of privilege

may be implied from the nature of the communication.'^

(A.) Letter To Be Cojikunicated. — When client who writes a let-

ter to his attorney authorizes him to communicate its contents to

another, he waives privilege as to the letter.'-

(B.) Verbal Statement To Be Communicated. — So as to verbal

statement intended to be communicated.'"

(C.) Grant of Authority. — By granting attorne}' authority to

enter into a contract with another person, client waives privilege of

objecting to attorney's testimony in regard to the nature of such

authority."*

(2.) Circumstances of Making, — W^aiver may also be inferred from
the circumstance under which the client made the communication in

question.

(A.) Attorney Subscribing Witness. .— Thus, client by requesting

attorney to attest as subscribing witness an instrument which he

has caused his attorney to prepare, waives privilege as to the at-

torney's testimony concerning the execution of such instrument.^^

his attorney should testify to facts,

learned through their professional re-

lations, upon a judicial proceeding to

take place after his death? We think

not. (McKiuney v. G. St., etc. R. R.

Co., 104 N. Y. 352.) The act of the

testator, in requesting his attorneys

to become -witnesses to his will,

leaves no doubt as to his intention

thereby to exempt them from the

operation of the statute, and leave

them free to perform the duties of

the office assigned them, unrestrained

by any objection which he had power
to remove."

See note 75, under III, 15, B, (2)
(A). Such waiver "express" or
" implied."

71. Scott V. Harris, 113 111. 447,

455; Laflin V. Herrington, i Black

(U. S.) 326; White V. State, 86 Ala.

'69, 5 So. 674; Burnside v. Terry, 51

Ga. 186.

In Rosseau v. Bleau, 131 N. Y. 177

30 N. E. 52, 27 Am. St. Rep. 578, the

question was: Can an attorney tes-

tify as to delivery of deed by his

client to him to be delivered to an-

other person. The court held he
could so testify, and uses this lan-

guage: "When the deceased (the

client) commissioned the witness to

deliver the deed to the grantee named
therein, she necessarily waived all ob-

jections she might otherwise make

to proof of that fact by the attor-

ney." Rosseau v. Bleau reverses

same case on appeal from General

Term, where it was held that client

did not waive privilege by requesting

attorney to become subscribing wit-

ness to deed. See Rousseau v. Bleau.

60 Hun 259, 14 N. Y. Supp. 712.

72. Where client who writes a let-

ter to his attorney authorizes him to

communicate its contents to another

lawyer, he waives his privilege as

to the letter. Laflin c'. Herrington,

I Black (U. S.) 326.

73. White v. State, 86 Ala. 69, 5

So. 674; Oliver v. Cameron, McA. &
M. (D. C.) 237. So as to matter
communicated to attorney to be by
him proposed to client's adversary.

(Burnside v. Terry, 51 Ga. 186).

74. Authority— Koeber v. Som-
ers, 108 Wis. 497, 597. 84 N. W. 991.

52 L. R. A. 512.

75. Waiver Implied From Cir-

cumstances.— Attorney Subscribing
Witness to Will When a testator

requests attorney who has prepared

his will to attest it as a witness,' he
waives his privilege as to his attor-

ney's testimony concerning the prep-

aration and execution of the will.

Blackburn v. Crawford's Lessee, 3

Wall (U. S.) 175; McMaster v.

Scriven. 85 Wis. 162, 55 N. W. 149,

39 Am. St. Rep. 828; Dohertyz'. O'Cal-

Vol. X
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Extent of Such Waiver. — It has been held that dient's request to

attorney to become subscribing witness to an instrument does not

constitute waiver as to matters communicated to the attorney in

the course of preparation of such instrument, but is Hmited to fact

of execution.^*'

(B.) Employing Common Attorney.— The rule to the efifect that

communications by clients to their common attorney are not priv-

ileged, has been placed upon the ground of waiver, it being held

that, by employing common attorney and making statements to

him in each others presence, each client waives privilege to object

to attorney's testimony as to such communications, when offered

in an action between such clients.'^^

(3.) Client's Conduct. — Waiver may also be inferred from client's

conduct.

(A.) Client's Disclosure of Privileged Matter.— Client waives
privilege by making any disclosure of matters communicated by
him in confidence to his attorney.'*

(B.) Offering Testimony In Support of Pleading. — By pleading

the fact that he had made certain statements to his attorney, and

laghan, 157 Mass. 90, 31 N. E. 726,

34 Am. St. Rep. 258, 17 L. R. A. 188;

Denning v. Butcher, 91 Iowa 425,

434, 59 N. W. 69; Pence v. Waugh,
13s Ind. 143, 152, 34 N. E. 860.

Effect of Such Waiver Request-
ing attorney to become subscribing

witness to will is a complete waiver,

and nullifies a request made by tes-

tator to attorney to regard as confi-

dential communications in regard to

terms of will. In re Lumb's Will, 18

N. Y. Supp. 173.

In McMaster v. Scriven, 85 Wis.
162, 55 N. W. 149, 39 Am. St. Rep.
828, the court says : "This {i. e. act

of testatrix in requesting attorney

who had prepared her will to become
subscribing witness) must be held to

be a waiver of objection to his com-
petencjr, so as to leave the witness

free to perform the duties of the po-

sition, and to testify to any matter
in relation to the will and its execu-
tion of which he acquired knowledge
by virtue of his professional relation,

including the mental condition of the

testatrix at the time." Such waiver
dissolves relation of attorney and
client as regards execution of the

will. (In re Gagan's Will, 20 N. Y.
Supp. 426, 47 N. Y. St. Rep. 444).

Subscribing Witness to Deed.

In Rousseau v. Bleau, 14 N. Y. Supp.

Vol. X

712, 38 N. Y. St. Rep. 221, it is held
that client's act in requesting his at-

torney to become subscribing witness,

to deed, is not a waiver. The judg-
ment in this was reversed, on the

ground that the trial court erron-
eously excluded the attorney's tes-

timony concerning delivery of the

deed in question. See 131 N. Y. 177,,

30 N. E. 52. In its reversing opinion

the court of appeals does not discuss

the question of client's waiver by
causing attorney to become subscrib-

ing witness.

76. To Mortgage. — Monaghan
Bay Co. v. Dickson, 39 S. C. 146, 17

S. E. 696. 39 Am. St. Rep. 704 ; Mof-
fatt V. Hardin, 22 S. C. 9, 26; Doe d.

Salt V. Carr, i Car. & M. 123, 41 E.

C. L. 72,.

To Agreement— Doe d. Jupp v.

Andrews, i Cowp. (Eng.) 845; Her-
man V. Schlesinger, 114 Wis. 382, 90
N. W. 460, 91 Am. St. Rep. 922.

77. Parish v. Gates, Admr., 29
Ala. 254.

78. Disclosure by Client— See
Smith V. Daniell, 44 L. J. Ch. 189,

L. R. 18 Eq. 649, 30 L. T. 752.

By signing a will before witnesses

a person waives privilege as to his

attorney's testimony concerning the-

execution and contents of the will.

Fayerweather v. Ritch, 90 Fed. 13..
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offering testimony in support of this allegation, attorney waives
privilege as to the matter pleaded.'^

(a.) Waiver As To Part, Not Total. — By pleading portion of priv-

ileged document, client waives privilege as to portion set forth, but

not as to the remainder.^"

(b.) Referring In Pleading To Documents does not constitute a waiver

of privilege as to such documents.^^

(c.) Partial Disclosure of Documents By Attorney does not constitute

waiver.^-

(d.) Solicitor's Affidavit To Documents in his possession does not

constitute waiver of privilege as to such documents.^^

(e.) Proceedings For Discovery.— It has been held that by taking

proceedings against an attorney to obtain discovery of his testa-

tor's estate, an executor waives privilege as to attorney's knowl-

edge.^*
(f.) Producing Portions of Documents Demanded By Adversary.— If

production of a number of documents which have been prepared
by attorney for client is demanded of a party by his adversary in

litigation, his conduct in producing some of such documents is

no waiver of privilege as to others, although client had at one
time claimed all to be privileged.*^

(C.) Failure To Object.— Client waives privilege by failure to ob-

ject to question addressed to attorney, calling for disclosure of

privileged communication,®^ or failure to object to question ad-

But in Butler v. Fayerweather, 91

Fed. 458, 2>2> C. C. A. 625, 63 U. S.

App. 120, the circuit court of appeals

held that the attorne}' could not un-
der New York statute, be required

to testify concerning the contents of

a lost will.

In In re Burnette (Kan.), 85 Pac.

575) 583, a client caused proceedings
to be taken to procure the disbar-

ment of his attorney, charging among
other things, violation of professional

confidence by disclosing confidential

communications, the alleged disclos-

ure consisting in making known an
answer prepared for client. It ap-
peared that the client had made
known the contents of the answer to

several persons, and had printed it

in a newspaper. Held, that client's

conduct operated as a waiver of priv-

ilege. In re Elliott (Kan.), 84 Pac
750, is the same in effect.

79. Cole V. Andrews, 74 Minn. 93,

76 N. W. 962.
80. Belsham v. Harrison, 15 L. J.

N. S. Ch. 438, 10 Jur. 772.
81. Robert's v. Oppenheim, L. R.

26 Ch. Div. 724, S3 L. J. N. S. Ch.
114S, 50 L. T. N. -S. 729-

82. Procter v. Smiles, 55 L. J. N.
S. Q. B. 527. amrming 55 L. J. N. S.

Q. B. 467. Showing opinion to op-
posing solicitor is not waiver as to

case submitted for opinion. Care}' v.

Cuthbert, 6 Ir. Rep. Eq. 599.
83. Turton v. Barber. L. R. 17 Eq.

329. 43 L. J. N. S. Ch. 46S.
84. Ex parte Gfeller, 178 Mo. 248,

77 S. W. 552.
85. Lvell V. Kennedy. L. R. 27 Ch.

Div. I, 53 L. J. N. S. Ch. 937. 50 L.
T. N. S. 730.

86. Chase's Case, i Bland Ch.
(Md.) 206, 17 Am. Dec. 277; Shelton
V. Northern Texas Traction Co., 32
Tex. Civ. App. 507, 75 S. W. 338.

Attorney Justified in Assuming
Waiver. — If client does not object
to attorney's testimony, the latter is

justified in assuming that the former
waives the privilege. Sleeper v. Ab-
bott, 60 N. H. 162. But if the at-

torney knows that client was ignorant
that his agent had consulted the at-

torney, he would not be justified in

Vol. X
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dressed to client on cross-examination calling for privileged com-
munication,^^ or by omitting to move to strike out testimony
claimed to involve privileged matter,®^ or by submitting to attorney
called as a witness the question whether or not a certain commu-
nication was privileged. ^^

(D.) Turning State's Evidence. —By turning State's evidence
against his accomplice in crime, a person will be held to have
waived privilege as to statements made to his attorney which would
convict his accomplice and himself. '*°

(E.) Client Testifying Concerning Communication. — Implied
waiver arises from client's act in giving his own testimony con-
cerning communications between himself and his attorney.^^

so assuming. lb. In this case the

communication claimed to be privi-

leged had been made to attorney by
client's agent.

87. OHver v. Cameron, McArthur
& M. (D. C.) 237.

88. Omitting Motion to Strike
Out— Kitz z'. Buckmaster, 45 App.
Div. 283, 61 N. Y. Supp. 64.

89. Submitting Question to Wit-
ness Scates -v. Henderson, 44 S.

C. 548, 22 S. E. 724.

90. Jones v. State, 65 Miss. 179,

. 3 So. 379. In this case the court

says :
" He thereby waives all privi-

leges against criminating himself and
against disclosing communications be-

tween himself and his counsel touch-

ing the offense charged. Both client

and counsel, may in such case, be
compelled to disclose such communi-
cations. Alderman v. People, 4
Mich., 414; Foster v. People, 18

Mich., 266; Hamilton v. People, 29
Mich., 173. The reason for main-
taining such privileges ceases, when
one has voluntarily exposed himself
by his own testimony, to the very
consequences from which it was in-

tended by the privilege to protect

him. To preserve such privilege in

such case would be worse than vain,

for while it could not help the wit-

ness, it might, b}' withholding the
only means of contradicting and im-
peaching him, operate with the great-

est injustice towards the party on
trial." To same effect, see Alderman
V. People, 4 Mich. 414, 69 Am. Dec.

321 ; People v. Gallagher, 75 Mich.
512, 42 N. W. 1063. CoHfra. — Sut-
ton z'. State, 16 Tex. App. 490.

Vol. X

91. Client as Witness Knight
z\ People, 192 111. 170, 61 N. E. 371

;

Brand v. Brand. 39 How. Pr. 193,

282; House V. Lockwood, 63 Hun
630, 17 N. Y. Snpp. 817; People v.

Patrick, 182 N. Y. 131, 74 N. E. 843;
Shelton v. Northern Texas Traction
Co.. 32 Tex. Civ. App. 507, 75 S.

\\'. 338.

Agent of Corporation as Witness.

So, if in an action to which a
corporation is a party, the cor-

poration calls its agent as a wit-

ness and asks if he did not, in regard

to a matter connected with the action,

consult the corporation's attorney, he
may, on cross-examination, be inter-

rogated as to all that was said by him
or the attorney; and the adversary
may, in rebuttal, require the attorney

to state what communications passed
between him and the agent. Louis-
ville & N. R. Co. V. Hill, 115 Ala. 334,

349, 22 So. 163. In this case a rail-

way company was sued for moving
trees growing on plaintiff's land. De-
fendant introduced its foreman as a

witness, and asked him if he had not

consulted defendant's attorne)' in re-

gard to moving the trees. On cross-

examination the foreman was asked
what passed between him and the at-

torney. Plaintiff, in rebuttal, intro-

duced the attorney as a witness, and
interrogated him as to the communi-
cations between him and the foreman.
Defendant moved to exclude this evi-

dence, and its motion was denied.

In affirming this ruling the supreme
court says :

" The objection was not
valid. The defendant waited while

its witness was being examined
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(F.) Client Testifying. —As to whether or not by the mere act

of becoming a witness in his own behalf cUent waives the right to

object to questions to himself or attorney concerning professional

communications, the authorities are conflicting.

touching this matter, and made no ob-

jection to the examination, on ac-

count of professional confidence. It

thus availed itself of all the advan-
tages its witness gave of this inter-

view, and when it was proposed to

contradict him. and show what the

facts were, to avoid the damaging ef-

fects of the evidence of the plaintiffs,

this objection was sprung b}' defend-

ant. If ever the defendant had the

right to interpose such an objection,

it waived it. It could not invite such
an investigation, and reap the advan-
tages of a partial and one sided

statement from its witness of what
occurred, and thereafter object to

plaintiff's bringing out the whole con-

versation."

In Hunt V. Blackburn, 128 U. S.

464, client testified that a certain deed
had been drawn for her by her at-

torney, that she did not have it. and
thought she had given it to him. It

was held that it was proper to permit
the attorney to put in evidence his

client's letter calling for the deed,

and his letter inclosing it to her.

In Oliver v. Pate, 43 Ind. 132, the

court says :
" The appellant was a

witness on the trial of the case, in

his own behalf, and voluntarily tes-

tified to his communication to the at-

torney, which he claims was privi-

leged. Did that remove the injunc-

tion of secrecy? The object of ex-

tending to him the privilege is. that

his communication shall not be dis-

closed without his consent. It is a

personal privilege, and if he makes
the disclosure himself, and under-
takes to tell what statement he made
to his attorney, it ceases to be a

secret. Having opened the door him-
self by testifying to what took place

between himself and his counsel and
to the communications between them,
he has made it public and thus con-
sented that the attorney may testify

in relation to it. It is no longer a
secret, any more than if the state-

ment had been made to his attorney
in the presence and hearing of others,

and with the avowed purpose that it

should be heard by them. In such a

case it could not be said that the

communication was confidential, al-

though made with the purpose of get-

ting legal advice and to enable the

attorney to give it. He would be
asking advice on a public statement

of facts. In Parker v. Carter, 4
Munf. 286, the court said that all

communications made by a client to

his attorney were to be regarded as

confidential. ' unless, indeed, the

client should seem to vaunt his dis-

closures to the public, and, as it were,

challenge the by-standers to hear
them.' What we hold on the last

question is this : If the party volun-

tarih' testifies as a witness to confi-

dential communications made to his

attorney, he thereby destroys the

privileged character of the communi-
cation and consents that the attorney

may be a witness and testify in re-

lation to the same communication,
and state all that was said on that

subject. We do not decide that he

gives such consent by voluntarily tes-

tifying in the action generally. It is

because he testifies and voluntarily

discloses the confidential communica-
tion, that he waives the privilege and
consents that the attorney may be a

witness against him, and not because

he testifies as a witness in the cause."
" The reason of the rule relating to

privileged communications is not ap-

plicable with respect to a fact which
the witness testifies to directlv."

State v. Tall. 43 Minn. 273, 45 N. W.
449. In this case the " witness " was
a person who had made a confidential

communication to his attorney. In

the same case it is said that if a wit-

ness testifies to a fact, he may. on
cross-examination, be asked whether
he had communicated that fact to his

attornev.
Client Testifying as to Conduct.

Where client testifies that in a given

transaction he acted under advice of

his attorney, it is not error to permit

the attorney to testify- to the same

Vol. X
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(a.) Waiver Implied From Client's Testifying. — It has been held that

if client sees fit to become a witness in his own behalf, he thereby

waives his privilege, and may on cross-examination be interro-

gated as to statements made to his attorney,''- and that his attorney

may be examined concerning such communications.^^

(b.) No Waiver From Testifying. — But it has also been held that

the mere act of testifying does not constitute such waiver.^*

(c.) No Waiver Unless Communication Referred To. — A rule which
reconciles the conflicting authorities has been announced in cases

which hold that if client becomes a witness for himself, and does

not, on direct examination refer to his counsel or to any conversa-

tion with or advice from him, he cannot, on cross-examination be

interrogated as to his statements to or advice received from his at-

torney.^^

thing. Becker v. Shaw, 120 Ga. 1003,

48 S. E. 408.

92. Waiver Implied From Testi-

fying Inhabitants of Woburn v.

Henshaw, loi IMass. 193, 3 Am. Rep.

93. Eldridge v. State, 126 Ala. 63,

28 So. 580; Becker z'. Shaw, 120 Ga.

1003. 48 S. E. 408; Oliver v. Cam-
eron, McArthur & j\I. (D. C.) 237.

94. Client does not, by offering

himself as a witness, waive his privi-

lege, and, although client testifies on
his own behalf, he cannot, on cross-

examination, be compelled to disclose

matters communicated by his attor-

ney to him. or by him to his attorney.

Bigler v. Reyher, 43 Ind. 112; Jones
V. State, 65 Miss. 179, 3 So. 379;
State V. James, 34 S. C. 49, 57, 12 S.

E. 657; Chahoon's Case, 21 Gratt.

(Va.) 822, 842; Tate v. Tate's Exr.,

75 Va. 522, 531 ; Helbig v. Citizen's

Ins. Co., 108 111. App. 624.

In Duttenhofer v State, 34 Ohio
St. 91, 32 Am. Rep. 362, the court,

after referring to Inhabitants of Wo-
burn V. Henshaw, says :

" But we
apprehend that other witnesses than
the party could not, on cross-exami-
nation, be compelled to disclose con-

fidential communications made to

their legal adviser, either for the pur-

pose of impeachment or otherwise.

Nor do we see the propriety of not

allowing the attorney to make the

disclosure, without the consent of his

client, and yet compelling the client

himself to make them."
In King v. Barrett, 11 Ohio St. 261,

the court quotes a statute of Ohio

Vol. X

providing that " if a person offers

himself as a witness, that is to be

deemed a consent to the examina-
tion also of an attorney ....
on the same subject." Applying this

statute, the court held that a party

to an action, by offering himself gen-

erally as a witness in his own behalf,

waived his privilege as to all commu-
nications made to his attorney.

In Duttenhofer v. State, 34 Ohio
St. 91, 2)2 Am. Rep. 362, it is said

that in civil cases client waives his

privilege by testifying, because the

Code of Civil Procedure so provides;

but, as the Code of Criminal Proce-

dure contained no such provision, the

rule did not apply to criminal cases.

The court sa3^s :

" We think no such
waiver ought to be applied."

95. Tate v. Tate's Exr., 75 Va.
522, 531 ; Helbig v. Citizen's Ins. Co.,

108 111. App. 624; Barker v. Kuhn,
38 Iowa 392; Kaufman v. Rosen-
shine, 97 App. Div. 514, 90 N. Y.
Supp. 205; s. c. affirmed 183 N. Y.

562, 76 N. E. 1098. Erickson v. Mil-

waukee L. b. & W. R. Co., 93 Mich.

414. 53 N. W. 393-

State V. White, 19 Kan. 445, 27 Am.
Rep. 137, and Duttenhofer z'. State,

19 Kan. 445, 27 Am. Rep. 137, are

cited by the supreme court of Califor-

nia as authority for holding that a

man who testfies in his own behalf

cannot, on cross-examination, be in-

terrogated as to statements made by
him to his wife, no reference having
been made to such statements during
his examination in chief. See " Hus-
band and Wife," supra.
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(d.) Not Implied From Answering On Cross-Examination.— A waiver
is not implied from client's referring to interview with his attorney
when interrogated concerning the same on cross-examination,''" or

stating general nature of conversation with attorney.^^

(e.) Testifying On Cross-Examination, Without Objection.— But it has
been said that if, on cross-examination, client, without objection,

testifies concerning subject-matter of communication to counsel,

privilege is waived as to counsel's testimony.**^

(f.) Testifying As To Advice. — If client testifies that he took cer-

tain action upon the advice of his attorney, he cannot object to the

attorney's testifying to the same effect.'*^

(G.) Charging Attorney With Wrongful Conduct. — If client, in

his testimony, charge attorney with unlawful or unprofessional

conduct, he waives privilege, and attorney may testify concerning

transactions between them.^

(H.) Making Attorney Witness. — Client waives privilege by in-

terrogating his attorney concerning the matter of confidential com-
munications, or concerning professional conduct.

-

(a.) No Waiver Unless Questioned As To Communication. — If client

call his attorney as a witness, and, upon direct examination asks

him no questions as to confidential communications, the attorney

cannot, on cross-examination, be interrogated as to such communi-
cations. Client's conduct does not have the effect of waiver.^

(b.) Introducing Letters From Attorney. — By introducing in evi-

dence letters received from his attorney, client waives privilege as

By stating that he employed coun-
sel, and repeating general instructions

given him, client does not waive priv-

ilege, nor authorize his attorney to

disclose their conversation. State v.

Barrows, 52 Conn. 323. In this case

the court says that client's statement
to counsel of the nature of his de-

fense desired was preliminary to any
consultation, and was nothing more
than was implied in retaining him.

96. Lockwood v. House, 17 Jones
& S. (N. Y.) 500.

97. Kaufman v. Rosenshine, 97
App. Div. 514, 90 N. Y. Supp. 205;
J. c. amrmed 183 N. Y. 562, 76 N. E.
1098.

98. Oliver v. Cameron, McAr-
thur & M. (D. C.) 237.

99. Becker v. Shaw, 120 Ga. 1003,
48 S. E. 408.

1. Olmstead v. Webb, 5 App. Cas.
(D. C.) 38, 53.

2. Examining Attorney £m^-
/a„(/. __ Vaillant v. Dodemead. 2 Atk.
524, 26 Eng. Reprint 715.

United States. — Crittenden v.

Strother. 2 Cranch C. C. 464.

New York. — Whelpley v. Loder,
I Dem. 368; Masterton v. Boyce, 53
Hun 630, 6 N. Y. Supp. 65; Smith
V. Crego, 54 Hun 22, 7 N. Y. Supp.

86; In re Cornell's Will, 87 App.
Div. 412, 85 N. Y. Supp. 920; Stock-
well v. Boyce, 53 Hun 630. 5 N. Y.
Supp. 948.

North Carolina. — Jones v. Nan-
tahala M. & T. Co., 137 N. C. 237,

49 S. E. 94 (See statement in note
under HI, 6, A, a, (4).

Texas. — Smith v. Wilson, i Tex.
Civ. App. 115, 20 S. W. 1 1 19.

In Brooks v. Holden, 175 Mass.
137. 55 N. E. 802, it is held that an
administrator waives privilege by
calling his intestate's attorney to tes-

tify to professional communications
made by deceased.

3. Montgomery v. Pickering, 116
Mass. 227; McCooe v. Dighton, S.

& S. St. R. Co., 173 Mass. 117,

53 N. E. 133; Blount V. Kimpton,
155 Mass. 378, 29 N. E. 590, 31 Am.
St. Rep. 554-

Vol. X
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to attorney's testimony concerning the transaction to which the
letters relate.*

Introducing Portions of Correspondence.— By introducing in evi-

dence portions of letters from his attorney, client waives privilege

as to the entire correspondence.^

(c.) Subpoena Duces Tecum To Attorney. — By serving subpoena
duces tecum on former attorney to produce papers in court, client

waives privilege as to papers so produced.*^'

Proceeding for Discovery and Production. — Client's executor waives
privilege by proceeding against his testator's attorney to compel
discovery of assets and production of papers belonging to intes-

tate's estate.^

No Opportunity to Object.— Attorney Witness in Case to Which Client

Not Party. - The fact that an attorney testified in a criminal pro-

ceeding to certain matters learned in professional confidence, does
not deprive his client of the right to object to his testifying to the

same matters, in a subsequent action, it not appearing that the

client took any part in the criminal proceeding.^

(d.) Causing Attorney To Ansiver Interrogatories. — Where oflEicers

of a municipality elect to answer interrogatories, addressed to them
in a suit, through their town clerk, who is also their solicitor, he
cannot refuse to answer questions as to matters learned in his ca-

pacity as solicitor, on the ground of privilege.^ But where adverse

party addresses interrogatories, submitted in suit against the city

to town clerk who is also solicitor, and the latter states that all his

knowledge on the subject inquired about was acquired as solicitor,

and not as town clerk, he cannot be compelled to answer.^"

(I.) Client Testifying After Objection Overruled. — If attorney is

permitted against client's objection to testify as to confidential com'

4. White V. Thacker, 78 Fed. 862, his client and an agent. It appeared

24 C. C. A. 374. that in a prosecution of the agent
5. Western Union Tel. Co. v. for embezzlement the attorney had

Baltimore & Ohio Tel. Co., 26 testified as to such accounts ; also

Fed. 55. that the client had nothing to do
6. Waiver— Subpoena for Papers. with the prosecution. Held, that ob-

Hoyt V. Jackson, 3 Dem. (N. Y.) jection to attorney's testimony was
388, 397. In this case a party to a properly sustained.

will contest served upon her former 9- Mayor of Swansea v. Quirk,

attorney subpoena duces tecum to L. R. 5 C. P. 106, 49 L. J. N. S.

produce in court certain papers in- Com. Law 157, 41 L. T. N. S. 758.

trusted to him by her. The attorney 10. Mayor of Salford v. Lever, 59
delivered the papers to the judge. L. J. Q. B. 248, 24 Q. B. Div. 69S,

Held, inter alia, that this conduct 62 L . T. N. S. 434- The court

amounted to a waiver, and that the distinguishes the case from Mayor
opposite party could introduce the of Swansea v. Quirk in next

papers in evidence. preceding note, by stating that

7. Ex parte Gfeller, 178 Mo. 248, in the Swansea case the inter-

77 S. W. 552. rogatories were addressed to the

8. Wilson V. Ohio Farmers' Ins. town clerk "or other proper of-

Co., 164 Ind. 462, 73 N. E. 892. In ficer," and that the city by elect-

this case an attorney was questioned ing to proffer as a witness an of-

as to the state of accounts between ficer who was also their solicitor.
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munications, and client afterwards testifies to the same matter, er-

ror in admitting attorney's testimony is rendered harmless.^^

C. Waiver Must Appear. — Court Cannot Waive. — Waiver
must appear by expression or inference; court is not authorized to

supply the consent to disclosure of privileged matter of one who
died without giving it.^-

D. Must Be UnEQUIVOCAE. — Evidence of waiver must be dis-

tinct and unequivocal.^^

E. Effect of Waiver. — When client waives privilege, his at-

torney may be compelled to testify to professional communications.^*

must be held to have waived priv-

ilege as to knowledge acquired by
hiim in his capacity as solicitor;

while in the Salford case the town
clerk was singled out as a witness
by the other side, and had no alter-

native, nor had the city any option

or election.

11. Knight V. People, 192 III. 170,

61 N. E. 371. In this case an attor-

ney for a person indicted for murder
was, against his client's objection,

permitted to show matters commun-
icated in confidence by his client.

The client afterwards testified as

to the matter communicated. On
appeal it was held that error in

admitting the attorney's testimony
was rendered harmless by client's

testifying to the same matter. The
court says :

" Even if erroneous and
harmful when given. Tanner's testi-

mony was rendered wholly harmless
by the testimony of defendant, in

which he made the same admissions to

the jury that he had made to Tanner.
After defendant's testimony was
given it was no longer a question
in dispute whether he had killed

Hutch Knight or not, but only
under what circumstances and with
what intent he killed him, and Al-
fred Tanner's testimony did not bear
upon the latter question at all. But
counsel say that by the admission of
Tanner's testimony the defendant
was forced to become a witness and
to state the facts of the killing.

We think this argument is without
force, for it certainly remained op-
tional with the defendant to testify

or not. If he considered that the
killing by him was not sufficiently

proved by evidence other than Tan-
ner's testimony to call for any ex-
planation on his part, he could have
remained off the witness stand, and.

if convicted, assigned the admission
of Tanner's testimony as error, and
availed himself of any advantage
which the decision of that question
would have given him. But it seems
too clear for argument that he could
not go on the stand as a witness in

his own behalf and testify to the
same fact that he had communicated
to Tanner, and then, after convic-
tion, assign as error the admission
of Tanner's testimony of such fact.'"

12. Court Cannot Supply Con-
sent Hart V. Thompson's Exr., 15

La. 88; Morris v. Cain's Exrs., 39
La. Ann. 712, 726, i So. 797, 2 So.
418.

" As to any supposed waiver of
this objection on tlie part of the ap-
pellant, it is neither seen that he
cross-examined the witness (attor-

ney), was present at his examination,
or knew that that particular wit-
ness was to be examined ; nor, if

it were otherwise, would such
waiver be justly inferred therefrom."
Clay V. Williams, 2 Munf. (Va.)
105, 5 Am. Dec. 453.

13. State V. James, 34 S. C. 49,

58, 12 S. E. 657; Tate v. Tate's Exr.,

75 Va. 522, 533.

14. In re The Cameron's C. etc
R. Co.. 25 Beav. i, 53 Eng. Reprint

535; Gaskell V. Chambers, 26 Beav.
(Eng.) 303, 53 Eng. Reprint 915.
S'ee cases cited under HI, 15 n. 63,

ante.

Benjamin ?'. Coventry, 19 Wend.
(N. Y.) 353.

Waiver by' principal of privilege
as to matters communicated by his

agent to principal's attorney, renders
the attorney competent, in action
between principal and agent, to tes-

tify against the agent concerninof
the matters communicated. Leyncr
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a. Attorney's Testimony Competent for Any Purpose. — After

waiver by client, attorney may be compelled to testify as to state-

ments and admissions of his client, either for the purpose of giv-

ing evidence in chief, or for purposes of impeachment.^^

b. Effect in Subsequent Trial of Same Action. — Waiver upon
one hearing or trial is binding upon client in subsequent trial of

the same action.^^

c. No Presumption Against Client for Insisting Upon Privilege.

It has been said that no presumption of fact will be made against

a person who insists upon his privilege of excluding his attorney's

testimony as to confidential communications.^^

Refusal to Waive, Subject of Comment. — Client's refusal to waive

privilege is a proper subject of comment in argument.^^

16. Protection of Privilege. — A. Who May Claim. — a. Client.

As the privilege belongs to the client, it may be asserted by him.

b. Personal Representative. — After death of client, the privilege

may be claimed by his personal representative.^**

c. Antagonist Cannot Claim. — When attorney is questioned as

to conversation with his client, and the latter, being a party to the

action, does not object to the question, the opposite party cannot

object on the ground of privileged communication;^" nor any one

except the client, or his representative.^^

B. How Claimed. — a. Objection. — The client claims his priv-

V. Leyner, 123 Iowa 185, 98 N. W.
628.

15. King V. Barrett, 11 Ohio St.

261.

16. Green v. Crapo, 181 Mass. 55,

62 N. E. 9S6.
17. Wentworth v. Lloyd, 10

House L. Cas. 589; s. c. 10 L. T. N.

S. 767, 33 L. J. Ch. 688, 10 Jur.

(N. S.) 961.

18. B, e f u sa 1— Comment— Mc-
Cooe V. Dighton, S. & S. St. R. Co.,

173 Mass. 117, 53 N. E. 133- .1"
this case the court says :

" In a civil

case, if one of the parties insists

upon his privilege to exclude testi-

mony that would throw light upon
the merits of the case and the truth

of his testimony, we are of opinion

that it is a proper subject for com-
ment. Andrews v. Frye, 104 Mass.

234, 236. See Com. v. Smith, 163

Mass. 411, 430 et seq. This being

so, it was proper for the court to

compel the plaintiff t-o take the full

responsibility of the choice."

Where testimony of attorney and
client conflicts, failure of client to

waive privilege invites and justifies

Vol. X

comment. Matter of Monroe, 2

Connolly (N. Y.) 395-

19. Personal Representative.

Brown v. Butler, 71 Conn. 576, 42
Atl. 654; Pearsall v. Elmer, 5 Redf.

(N. Y.) 181; Whelpley v. Loder, i

Dem. (N. Y.) 368, afHrmed in iii

N. Y. 239, 18 N. E. 874.

In Bacon v. Frisbie, 80 N. Y. 394,

36 Am. Rep. 627, it is said that one
who is a joint party with person
making communication may object

to attorney's testifying to the matter

communicated. But that question

was not necessary to the decision of

the case.

20. Merle v. More, Ry. & M. 390;

s. c. 2 Car. & P. 275, 21 E. C. L.

469; Chant V. Brown, 9 Hare 790,

68 Eng. Reprint 735.

21. Marston v. Downes, i Ad. &
El. 31, 28 E. C. L. 24, 6 Car. & P.

381, 3 L. J. K. B. 158; Chant v.

Brown, 9 Hare 790. 68 Eng. Reprint

735; Bowie's Estate (Appeal of Mc-
Nulty) 135 Pa. St. 210, 19 Atl.

936; In re Padelford's Estate, 190

Pa. St. 35, -42 Atl. 381.
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ilege by objecting to question which calls for disclosure of priv-

ileged matter.'-

Specific Objection Necessary.— Person objecting to question as call-

ing for privileged communication, must specify that ground in his

objection, and indicate the portion objected to. It is not sufficient

to state that question is objected to as incompetent.-"

b. Motion to Strike Out. — Client may also claim his privilege

by moving to strike out testimony as to such matters.-*

c. Demurrer to Interrogatories. — In courts of chancery in the

United States and in England the question of privilege may be

raised by demurrer to interrogatories.-^

C. Protection by Court. — The court will stop a witness who

22. Cleave v. Jones, Exrx., 7
Exch. (Welsh. H & G.) 421, 21 L. J.

Exch. 105.

When Made. — The ohjection must
he made when witness proceeds to

testify to privileged matters. Norris
V. Stewart's Heirs, 105 N. C. 455, to

S. E. 912, 18 Am. St. Rep. 917.

Cannot be Made Originally Upon
Appeal— An objection to testimony
that it w-as privileged communication
cannot he raised for the first time

on appeal. Graves v. Graves, 55 Hun
612, 9 N. Y. Supp. 145.

Client's Approval Presumed.
When attorney called as a witness

objects to testifying on the ground
of privilege, it is presumed that he
does so in behalf of client who made
the communication in question ; and
if such client or his representative,

being present, does not release at-

torney from his obligation of silence,

he will be presumed to sanction the

objection and insist upon the privi-

lege. Chew V. Farmers' Bank, 2

Md. Ch. 231.

23. Norris v. Stewart's Heirs, 105

N. C. 455, 10 S. E. 912, 18 Am. St.

Rep. 917; Brennan v. Hall, 131 N.
Y. 160, 29 N. E. 1009. In this latter

case an attorney testified to conver-
sations which took place between his

client and another in regard to a
certain transaction. Defendant ob-
jected to "evidence of the conversa-
tion," and objection was overruled.
Held, that the objection was too
broad, that witness was at least com-
petent to testify to what was said by
the third party, therefore objection
to the whole conversaion was not
well founded. This case affirms s. c.

on appeal to general term, where
same ruling was made. See 14 N.
Y. Supp. 864.

Objection on the ground that wit-

ness had been in a certain matter
attorney for person communicating
is insufficient. Mandeville v. Guern-
sey, 38 Barb. (N. Y.) 225.

Objection to attorney's testimony
that " it is not shown that he was
not acting in the capacity of client

to an attorney" is not sufficient to

raise the question of inadmissibility

on the ground of calling for priv-

ileged matter. Faylor v. Faylor, 136
Cal. 92, 68 Pac. 482. See Fort Dodge
V. Minneapolis & St. L. R. Co., 87
Iowa 389, 54 N. W. 243, where it

is held that " where the testimony of
a witness related to actions he had
taken, and statements he had made
as attorney for the defendants, and
the authorit}' under which he acted,

and some of it, at least, was material
and competent, held, that an ob-

jection to the whole of such testi-

mony, on the ground that it was a
disclosure of privileged communica-
tions, was not well taken."

24. Relation Not Shown on Di-

rect Examination When during a
trial an attorney testifies to declara-

tions of a certain person, and it ap-

pears on cross-e-xamination that

when the declarations were made
witness was acting as attorney for

person making them, and that they

were made to him as attorney, it

was held error to deny motion to

strike out the attorney's testimony.

Loveridge v. Hill, 96 N. Y. 222.

25. Demurrer to Interrogatories.

Russell V. Jackson, 9 Hare 387, 68
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seems desirous or disposed to reveal confidential communications,^^

or will refer depositions to a master with instructions to expunge
such portions as involve the disclosure of confidential communi-
cations.-^

a. JVithdrazval of IVituess. — It has been held that the court

should instruct a party producing a witness to withdraw him, if he

proposes to state confidential communications.-*

b. Duty of Court. — If the client is not a party to the action in

which attorney's testimony as to privileged communications is of-

fered, it is the duty of the court to forbid the attorney to testify.^®

c. Client's Right to Notice. — In an action against attorney for

fraud, if in response to demand for production of certain docu-

ments, defendant claims that they are in his possession as solicitor

for a certain person, a co-defendant, an order of production should

not be made v,dthout client being called upon to show cause why
these documents should not be produced.^*^

D. Privilege, How Determined. — Question for Court.

Whether or not a given communication is privileged is a question

to be determined bv the court.^^

Eng. Reprint 558. See also Chew v.

Farmers Bank, 2 Md. Ch. 231.

As to nature of such so called
" demurrer " see Parkhurst v. Lowten,
2 Swanst. 194, 36 Eng. Reprint 589,
where it is said that witness de-

murring to interrogatories on the

ground of privilege, must show that

matter called for was acquired in

professional confidence.

26. Clay v. Williams, 2 Munf.
(Va.) 105,-5 Am. Dec. 453; Thorp
V. Goewey, 85 111. 611; Austin, T.
& W. Mfg. Co. V. Heiser, 6 S. D.

429, 437, 61 N. W. 445. See remarks
of Buller, J., at p. 759 of 4 Term
Rep. in case of Wilson v. Rastall,

and statement of the Lord Chancel-
lor in Sandford v. Remington, 2

Ves. Jr. 189, 30 Eng. Reprint 587.

See 2 Bac. 579.
" The court will never compel, or

even allow, an attorney to disclose

facts thus communicated to him by
his client." People v. Barker, 56 111.

300.

27. Clay v. Williams, 2 Munf.
(Va.) 105, 5 Am. Dec. 453.

28. Henry v. Buddecke, 81 Mo.
App. 360.

29. " And if the client be no
party to the matter in controversy
so as to be able to communicate an
express or tacit relinquishment of
his privilege, the lips of his attorney

Vol. X

must remain forever closed; and the
court cannot allow him to speak of
that which the policy of the law has
prohibited him from disclosing."

Hodges V. Mullikin, i Bland Ch.
(Md.) 503.
• 30. MacGregor v. McDonald, 11

Ont. Pr. (Can.) 386.

31. Privilege, Question for Court.

England. — Cleave v. Jones. Exrx.,

7 Exch. (Welsh. H. & G.) 421, 21

L. J. N. S. Exch. 105.

Indiana. — McDonald v. McDon-
ald, 142 Ind. 55, 41 N. E. 336.

Missouri. — Hull v. Lyon, 27 Mo.
570.

New Mexico. — Waldo v. Beck-
with, I N. M. 182.

Nezv York. — Coveney v. Tanna-
hill, I Hill 33, 37 Am. Dec. 287;
Mitchell's Case, 12 Abb. Pr. 249,

261 ; Avery v. Mattice, 56 Hun 639,

9 N. Y. Supp. 166; Kitz V. Buck-
master, 45 App. Div. 283, 61 N. Y.

Supp. 64.

North Carolina.— Hughes v.

Boone, 102 N. C. 137, 160, 9 S. E.
286.

Utah. — State v. Snowden, 23

Utah 318, 65 Pac. 479.

Vermont. — ChMs v. Merrill, 66

Vt. 302, 29 Atl. 532.

lVisconsin.^'D\xd\Qy v. Beck, 3
Wis. 274, 285.

In English Chancery Court it has
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a. Preliminary Inquiry, By IVhoiii. — Preliminary inquiry as to

character of information called for by question objected to as call-

ing for disclosure of privileged communication may be made by
the court,^- or by a referee appointed by the court.^^

b. Permitting Attorney to Determine Question. — It has been

held that for the trial court to permit an attorney who is offered as

a witness as to matter communicated by his client to determine

whether or not he will make disclosure, does not constitute error.^*

c. Excluded if Attorney Make Oath to Privileged Character.

It has been held that if attorney refuses to answer a certain ques-

tion, basing his refusal upon his opinion, given under oath, that

the transactions referred to .were such as he was privileged from
revealing, on the ground of professional confidence, he will not be

required to testify.
^^

been held that a deposition objected

to as containing privileged matter
should be referred to a master to

determine what portions of facts tes-

tified to were learned by witness in

his professional capacity. Sandford
V. Remington, 2 Ves. Jr. 189, 3a
Eng. Reprint 587. This case is

disapproved in Parkhurst v. Lowten,
3 Madd. 121, 56 Eng. Reprint 455.

In Mitchell's Case, 12 Abb. Pr.

(N. Y.) 249, the court says: "If
the production of a document was
called for, and the witness declined

to produce it, upon the ground
that the reading of it in evidence
would be prejudicial to his interests,

or to the interest of the person for

whom the witness acted as attorney,

the witness was required to submit
the document to the inspection of
the court, and if the judge, after

perusing it, differed from the wit-
ness, he would direct it to be read
(Copeland v. Watts, i Starkie, 95;
Bradshawz/. Bradshaw, i Rus. & Myl.

358; Walsh V. Trevanion, 15 Sim., 578)
or if a witness swore that a ques-
tion put to him could not be an-
swered without the disclosure of
secrets communicated to him by his

client, it was for the court to de-
termine from the nature of the in-

quiry whether the principle of pro-
tection extended to it or not (Mor-
gan V. Shaw, 4 Madd., 57; Park-
hurst V. Lowten, 3 lb., 121 ; Beer v.

Ward, Jac, yy; Com. v. Braynard,
Thatcher's Cr. Cas. 146) ; and if the
court decided that it did not, the
witness, should he refuse to answer,
would be deemed guilty of "a con-

tempt, nor would the court even
hear counsel upon the validity of the

witness's objection. (Doe v. The
Earl of Egremont, 2 M. & Rob.,
386.)" Attorney in doubt as to priv-

ilege may submit the question to

court. Moore v. Bray, 10 Pa. St.

SiQ.

32. Hughes v. Boone, 102 N. C.

137, 160, 9 S. E. 286.

33. Avery v. Mattice, 56 Hun
630, 9 N. Y. Supp. 166.

34. Maxham v. Place, 46 Vt.

434, zt43.

35. Orton v. McCord, 35 Wis.
205.

In McClure v. Goodenough, 12 N.
Y. Supp. 459, the court says :

" The
language of the Code is ' prohib-

itory,' although from the nature of

the case the attorney must some-
times decide whether the inquiry

made of him is prohibited." .

On demurrer to interrogatories

addressed to attorney concerning his

client's affairs, his statement that

he treated and considered a certain

person as the medium of connnuni-
cation between himself and client,

is sufficient. Carpmael v. Powis, 9
Beav. 16, 15 L. J. Ch. 275, 50 Eng.
Reprint 248. Upon such demurrer
attorney's sworn statement that the

matter inquired about was communi-
cated to him by his client in confi-

dence is conclusive. IMorgan v.

Shaw, 4 Madd. 54, 56 Eng. Reprint

629. But such statement must show
that the mater in question was com-
municated to him by his client. INIor-

gan V. Shaw, 4 Madd. 54, 56 Eng.
Reprint 629; Parkhurst v. Lowten, 2

Vol. X
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d. Client's Affidavit as to Documents. — In England, if produc-
tion of documents is demanded and client makes oath that the doc"

uments in question were confidentially communicated between him-
self and his attorney, production will not be ordered.^*'

e. Attorney's Statement as to Document. — It is also held in

England that, if a document called for to be produced in evidence

by an attorney is stated by him to be privileged, because deposited

or delivered in confidence, the judge has no right to examine it to

determine if it is privileged.
^'^

f. Admitted if Relation Denied by Attorney. — It has been held

that if attorney testifies that certain statements were not made to

him as attorney for person making them, and he is not positively

contradicted, the statements should be admitted.^^

g. Denied by One Claimed to be Client. — It has also been held

that if person claimed by attorney to have been his client make oath

that the relation of attorney and client never existed between him-
self and witness, the attorney is bound to testify.^^

h. Court Not Bound by Attorney's Testimony. — It has been
held that even if an attorney testifies that certain knowledge was
acquired by him by reason of the relationship of attorney and client

existing between him and a given person, the court may find that

it was not so acquired. *°

i. Burden of Proof. — The burden of proof rests upon the party

seeking to exclude evidence on the ground that its introduction

would involve the disclosure of privileged communication ; and he

must show that the admission of the proposed testimony would vi-

olate the rule against such disclosure.*^

Swanst. 194, 36 Eng. Reprint 589. New York. — Rosseau t;. Bleu, 131
36. Underwood v. Secretary of N. Y. 177, 30 N. E. 52, 2j Am. St.

State, 14 L. T. N. S. (Eng.) 385, Rep. 578; Mandeville v. Guernsey^

35 E. J. Ch. 545, 12 Jur. N. S. 321. 38 Barb. 225; Mowell v. Van Buren,
37. Volant v. Soyer, 13 Com. B. 77 Hun 569, 28 N. Y. Supp. 1035.

(Eng.) 231, 22 L. J. C. P. 83. Utah. — State v. Snowden, 23

38. Admitted if Attorney De- Utah 318, 65 Pac. 479.

nies— Lyon v. Lyon, 197 Pa. St. Vermont. — Earle v. Grout, 46 Vt.

212, 47 Atl. 193; Hall V. Rixey, 84 ii3, 125; Phelps v. Root, 78 Vt. 493,

Va. 790, 6 S. E. 215. But attorney's 63 Atl. 941.

disavowal is not conclusive (Mc- Party claiming to be exempt from
Donald v. McDonald, 142 Ind. 55, testifying must bring himself clear-

41 N. E. 336, 345). ly within the privilege. Crosby v.

39. Relation Denied In re Berger, 4 Edw. Ch. (N. Y.) 254.

Mellen, 63 Hun 632, 18 N. Y. Supp. In Bingham v. Walk, 128 Ind.

515. 164, 27 N. E. 483, the court uses this

40. Dudley v. Beck, 3 Wis. ^74, language :
" When the witness was

285. placed upon the stand the presump-
41. California. — Sharon v. Shar- tion is that he was called upon to

on, 79 Cal. 633, 677, 22 Pac. 26. 131

;

tell the whole truth. The burden
Carroll v. Sprague, 59 Cal. 655. was upon the party who sought to

Connecticut. — Appeal of Turner, have a portion of his testimony sup-

72 Conn. 305, 317, 44 Atl. 310. pressed because they were privileged

Montana. — Smith v. Caldwell, 22 communications, to show such in-

Mont. 331, 56 Pac. 590. competency. The fact that would

Vol. X
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(1.) Facts Showing Incompetency Must be Shown.— Facts which ren-

der the proposed testimony incompetent must be proved.*^

(A.) What Facts. - Party claiming privilege must show that the

communication in question possesses all the characteristics herein-

before stated as essential ; that is, he must show that the commu-
nication was made to an attorney, as such, confidentially and se-

cretly, during the existence of their relation as attorney and client,

and for the purpose of obtaining his professional services in the

matter which was the subject of the communication.*^

(B.) Knowledge Not Obtained Otherwise. — Claimant of privilege

make his statements incompetent
must be proved. The only way this

could be done was by an examination
of the witness himself, which was
done. In order to make the witness in-

competent it was necessary to show
that the relation of attorney and client

existed between him and W. P.

Bingham, and that the communica-
tion was made by the client for the

purpose of obtaining counsel, advice
or direction in regard to his legal

rights. The facts elicited by the ex-
amination show that the conference
related to the legal rights and busi-

ness of Harriet A. Bingham, rather

than that of her husband."
Attorney may testify for or

against his client unless it be shown
that his testimony would disclose

material facts communicated to him
in confidence. Buckmaster Admx.
V. Kelley, 15 Fla. 180, 193.

42. Facts Must be Shown.
Bngland. — Gardner v. Irvin, 48 L.

J. Exch. 223, 4 Exch. Div. 49, 40 L.
T. N. S. 35; O'Shea v. Woods, 60

L. J. P. 83, [1891], 65 Iv. T. N.
S. 30; Maden v. Veevers, 7 Beav.

489, 49 Eng. Reprint 1155; Park-
hurst V. Lowten, 2 Swanst. 194;
36 Eng. Reprint 589; Moseley v.

Victoria R. Co., 55 L. T. N. S. 482.

Irish. — Worthington z'. Dublin,
W. & W. R. Co., 22 L. R. Ir. 310.

Canada. — Hoffman v. Crerar, 17
Ont. Pr. 404.

Georgia. — Equitable Securities Co.
V. Green, 113 Ga. 1013 39 S. E. 434.

Indiana. — Bingham v. Walk, 128
Ind. 164, 27 N. E. 483.

Vermont. — Earle v. Grout, 46 Vt.
113. 125.

Status as attorney must appear.
Machctte v. Wanless, 2 Colo. 169,
179-

Relation must appear. Mont-
gomery 7'. Perkins, 94 Fed. 23.

It is proper to show by attorney
called as a witness that at the time
to which question to him was di-

rected, the relation of attorney did
not exist between him and a cer-

tain person. Rosseau v. Bleau, 131

N. Y. 177, 30 N. E. 52, 27 Am. St.

Rep. 578; Phelps v. Root, 78 Vt.

493, 63 Atl. 941.

43. Essentials. — See III, 7, ante.

Answer to application for discov-
ery of documents, which relies upon
privilege, must show that the docu-
ments in question are of a confi-

dential nature. The Mayor & Corp,
of D. v. Holdsworth, 10 Sim. 476,

59 Eng. Reprint 701 ; Walsh v.

Trevanion, 15 Sim. 577, 60 Eng.
Reprint 743 ; Balgny v. Broadhurst,
I Sim. N. S. (Eng.) iii; Smith v.

Daniel], 44 L. J. Ch. 189, L. R. 18

Eq. 649, 30 L. T. 752; Thomas v.

Rawlings, 27 Beav. 140, 5 Jur. (N.
S.) 667, 54 Eng. Reprint 5+
"The objection that evidence is a

disclosure of a privileged communi-
cation between attorney and client,

is founded upon proof of the fact

that the relation of attorney and cli-

ent existed." Harriman f. Jones,

58 N. H. 328; Equitable Securities

Co. 7'. Green, 113 Ga. 1013, 39 S.

E. 434; Hampson z'. Hampson, 26

L. J. N. S. Ch. 612.

It is not sufficient to show that

information was acquired " whilst
acting as solicitor " for a given per-
son. It must appear that it was
acquired by witness while acting pro-
fessionally. Thomas z'. Rawlings,
27 Beav. 140, 5 Jur. (N. S.) 667,

54 Eng. Reprint 54.

Where same person acts as solic-

itor and patent agent for a party,

Vol. X
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must also show that the knowledge sought to be disclosed was not

obtained otherwise than in the course of confidential, professional

communication.'**

(2.) How Shown.— Facts showing whether or not the communica-
tion in question was privileged may be shown by examination, on
the voir dire of the attorney ofifered as a witness,*^ or by exam-
ination of the client.*®

(3.) Affidavit of Client. — In equity case, the court will permit cli-

ent to file affidavit showing that certain documents were by him
communicated to his attorney in confidence.*^ So, in response to

rule to produce documents, client may show by affidavit that they

are privileged.**

(4.) Testimony of Witnesses. — Client may call witnesses to show
that proposed testimony will result in disclosure of confidential

communications.*^

(5.) Presumption.— It will be presumed that all communications

between attorney and client relating to the matter which necessi-

tated the formation of their relation were confidential and privi-

leged.^'^ Also, that knowledge communicated to attorney by third

and the court holds communications
to patent agent to be non-privileged,

such party's affidavit in response to

discovery must show what communi-
cations were made to his agent as
solicitor, and what as patent agent.

Moseley v. Victoria R. Co., 55 L.
T. N. S. 482.

44. Sharon v. Sharon, 79 Cal. 633,

678, 22 Pac. 26, 131 ; Smith v. Cald-
well, 22 Mont. 331, 56 Pac. 590.

The ruling in Marriott v. Anchor
R. Co. (Ltd.), 3 Giff. 304, 8 Jur.

(N. S.) 51, 5 L. T. 545, 66 Eng.
Reprint 425, indicates an opinion
that party calling an attorney as
witness must show that his knowl-
edge was not obtained from client.

To same effect, see Parkhurst v.

Lowten, 3 Madd. 121, 56 Eng.
Reprint 455; s. c. 2 Swanst. 194, 36
E. R. 589. 56 Eng. Reprint 455;
Lewis V. Pennington, 29 L. J. N. S.

Ch. 670, 6 Jur. (N. S.) 478.

45. Facts as to Incompetency,
How Shown.— By Attorney.
Bingham v. Walk. 128 Ind. 164, 27
N. E. 483; Wyland v. Griffith, 96
Iowa 24, 64 N. W. 673.

If attorney testifies that none of
the knowledge to which he testifies

was acquired as attorney, he is a
competent witness, although client is

not present. Hodges v. MuUikin, I

Bland Ch. (Md.) 503.
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46. By Client.— Wyland v. Grif-

fith, 96 Iowa 24, 64 N. W. 673.
Discovery, Allegations of Bill Ta-

ken as True.— It has been held in

England that when application for

discovery of documents is made, the
allegations of the bill on the subject
of the character of such documents
must be taken as true. Gresley v.

Mousley, 2 Kay & J. 288, 69 Eng.
Reprint 789.

47. How Shown— Penruddock
V. Hammond, 11 Beav. 59, 50 Eng.
Reprint 739.

48. Affidavit. — Forshaw v.

Lewis, 10 Exch. (Hurlst. & G.) 712;
Parsons v. Robertson, 2 Keen 605,

48 Eng. Reprint 761.

49. Witnesses Cleave v. Jones,
Exrx., 7 Exch. (Welsh. H. & G.)

421, 21 L. J. N. S. Exch. 105.

60. Presumed Confidential.
Hager v. Shindler, 29 Cal. 48, 64;
Sharon v. Sharon, 79 Cal. 633, 678,
22 Pac. 26, 131 ; State v. Snowden,
23 Utah 318, 65 Pac. 479; Hutchins
V. Hutchins, i Hogan (Irish) 315.

Paper— When an attorney has in

his possession a paper relating to his

client's affairs, it will be presumed
to have been delivered as a confi-

dential communication. McPherson
V. Rathbone. 7 Wend. (N. Y.) 216.

Non-Confidential Character Not
Presumed. — The court will not pre-
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person, and relating to testimony in pending cause of his client

was communicated to him in his professional capacity/'^

(A.) Presumption Not Conclusive But this presumption is not

conclusive, and may be rebutted.^-

(a.) Rebuttal By Evidence.— This presumption may be rebutted by
evidence.^^

(b.) By Rules and Maxims.— Or by the application of rules and
maxims which ordinarily govern human nature.^*

E. By What Law Determined. — Whether or not a particular

communication is privileged will be determined by the law of the

forum. '^^

a. United States Courts. — The authorities are conflicting as to

the rule applicable in courts of the United States.^"

sume from the fact that a conversa-
tion between attorney and chent was
held in a public place, that it was
intended to be non-confidential.

Parker v. Carter, 4 Munf. (Va.) 273,

6 Am. Dec. 513.

Contra. — But it has been held

that when an attorney offers to dis-

close knowledge obtained from his

client, it will be presumed that it

was not acquired under the seal of

professional confidence. In such
cases the law will presume that had
the knowledge been so acquired, the

attorney would have raised the ob-
jection himself. Chillicothe F. R. &
B. Co. V. Jameson, 48 111. 281.

51. In re Young v. Holloway, 56
L. J. P. 81, 12 P. D. 167, 57 Iv. T.
N. S. 515. In this case it was held
that letters written to an attorney
concerning testimony in an action
upon which he was engaged will be
presumed to have been written to

him in his professional capacity.

52. Presumption Disputable.
Hager v. Shindler, 29 Cal. 48 : Sharon
V. Sharon, 79 Cal. 633, 678, 22 Pac.
26. 131.

53. Presumption Rebutted by
Evidence.— Hager v. Shindler, 29
Cal. 48 ; Sharon v. Sharon, 79 Cal.

^2>2>^ 678. 22 Pac. 26, 131.

54. Rebutted by Maxims Ha-
ger V. Shindler, 29 Cal. 48; Gower v.

Emery. 18 Me. 79.

55.
' lex Fori.— In re Mellen, 63

Hun 632. 18 N. Y. Supp. 515.

56. United States Courts In
Connecticut Mut. L. Ins. Co. v.

Schaefer. 94 U. S. 457, question to
an attorney was objected to as call-

ing for disclosure of privileged com-
munication. The court said that it

was uncertain whether the laws of
Ohio (the state where the trial was
held) made such communications
privileged, and says that, even if such
matters were not privileged under
Ohio law. the federal courts would
hold them privileged. To same ef-

fect, see Liggett v. Glenn, 51 Fed.

381, 2 C. C. A. 286, where the court
uses this language: "Counsel in

their briefs have discussed at some
length the provisions of the statute

of Missouri on this subject, which
declares that an attorney shall not be
permitted to testify ' concerning any
communication made to him by his

client in that relation or his advice
thereon, without the consent of such
client.' In view of the decision of
the supreme court in Insurance Co.

V. Schaefer, 94 U. S. 457, it would
seem that the provisions of the state

statute are not applicable to this

question of evidence when the same
arises in the courts of the United
States. In that case it was urged
that, under the laws of Ohio, the

communication offered in evidence

was not privileged; but the supreme
court said that . . .

' The laws of

the state are only to be regarded as

rules of decisions in the courts of

the United States where the consti-

tution, treaties, or statutes of the

United States have not otherwise

provided. When the latter speak.

they are controlling; that is to say,

on all subjects on which it is compe-
tent for them to speak. There can

be no doubt that it is competent for

congress to declare the rules of evi-

Vol. X
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b. Commission From Foreign Tribunal. — If tribunal of one
country issues commission to take testimony in a case therein pend-
ing to commissioner in a foreign country, and witness refuses to

answer questions on the ground of privilege, upon a proceeding

before a court of the country where testimony is taken, to compel
answers, the court will determine the question of privilege by the

law of the latter country^'^

F. Construction of Statutes. — The authorities are conflict-

ing as to the rule of construction to be applied to statutes creating

privilege.

a. Liberally Construed. — It has been held that such statutes

should be liberally construed.^^

dence which shall prevail in the

courts of the United States not af-

fecting rights' of property, and, where
congress has declared the rule, the

state law is silent.' ... In the

case of State v. Dawson, 90 Mo. 149,

I S. W. 827. the supreme court of

that state held that the section of the

state statute already cited is only

declaratory of the common law ; that
' it is not designed to, nor does it,

narrow the common-law privilege.'

So far, therefore, as the particular

point now under consideration is con-

cerned, the correctness of the ruling

made by the trial court is not depend-
ent upon the question whether the

state statute is applicable or not."

In Connecticut Mut. L. Ins. Co. v.

Union Trust Co.. 112 U. S. 250, it

was held that if the law of the state

where the trial takes place makes
such communications privileged, the

same matters would be held privi-

leged in the federal courts, on the
ground that the Revised Statutes of

the United States did not make a

different provision from that of the

state. This case related to commu-
nications made to a physician.

In Butler v. Fayerweather, 91 Fed.

458, 2>2, C. C. A. 625, 63 U. S. App.
120, it is held that the question of

privilege will be determined accord-

ing to the law of the state in which
the federal court is held.

57. In re Whitlock. 3 N. Y. Supp.

855, 21 N. Y. St. Rep. 719.

58. liberally Construed— Bra-
zier V. Fortune, 10 Ala. 516; Penn
Mut. L. Ins. Co. V. Wiler, 100 Ind.

92, 50 Am. Rep. 769; Kling v. City

of Kansas. 27 Mo. App. 231, 243;
Henry v. Buddecke, 81 Mo. App. 360

;
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Benedict v. State, 44 Ohio St. 679,
688, II N. E. 125. See Denver Tram-
way Co. V. Owens, 20 Colo. 107, 126,

36 Pac. 848; Swift V. Perry, 13 Ga.

138; Hammond v. Myrick, 14 Ga. jy.

Statute should be " fairly " con-
strued. Hartness v. Brown, 21 Wash.
655- 668, 59 Pac. 491.

In Wade v. Ridley, 87 Me. 368, 32
Atl. 975, the court says :

" An or-

der of men, honorable, enlightened,

learned in the law and skilled in

legal procedure, is essential to the
beneficient administration of justice.

The aid of such men is now practi-

cally indispensable to the orderly, ac-

curate and equitable determination
and adjustment of legal rights and
duties. While the right of every per-

son to conduct his own litigation

should be scrupulously respected, he
should not be discouraged, but rather

encouraged, in early seeking the as-

sistance or advice of a good lawyer

upon any question of legal right. In
order that the lawyer may properly
perform his important function, he

should be fully informed of all facts

possibly bearing upon the question.

The person consulting a lawyer
should be encouraged to communicate
all such facts, without fear that his

statements may be possibly used
against him. For these reasons, the

rule above stated should be construed

liberally in favor of those seeking

legal advice. It does not apply, of

course, where it is sought to find a

way to violate some law."

In Benedict v. State, 44 Ohio St.

679, II N. E. 125, it was contended
that the rule as to privilege did not

apply to communications made to an

attorney who practiced in justice's
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b. Strictly Construed. — It has also been held that such statutes

should receive a strict construction.^^

G. Other Protection. — a. Injunction. — It has been held that

in a proper case a court will enjoin an attorney from disclosing

matters confidentially communicated to him by his client.*'"

Changing Sides, especially if the attorney has changed sides in a

case, or is about to do so.®^ A court will enjoin an attorney from
changing sides.®^

b. Striking Attorney's Name From Roll. — It has also been held

that a court may prevent disclosure of professional communication
by striking from the roll the name of an attorney who voluntarily

courts, but not in superior courts.

The court uses this language :

" It

is equally true that there is a grow-
ing tendency in the courts to extend
the rule of privilege to cases which,

though not within the letter, are

within the manifest spirit of the rule

as it is generally understood. We
are not called upon to declare the

comprehensive rule that all state-

ments made to persons who practice

in justices' courts, during the course
of consultation upon legal controver-
sies, are privileged. We simply de-

clare that the peculiar facts of this

case called upon the court below to

reject the testimony of the witness,

Petty, and in admitting it there was
error, for which the judgment below
is reversed."

59. California. — Satterlee v. Bliss,

36 Cal. 489.

Connecticut. — Appeal of Turner,
72 Coun. 305, 44 Atl. 310.

Georgia. — Collins v. Johnson, 16

Ga. 4S8.
Illinois. — Goltra v. Wolcott, 14

111. 88.

Maine. — Cower v. Emery, 18 Me.
79 (which approves and adopts Fos-
ter V. Hall, 12 Pick. 89, 22 Am. Dec.
400).

Massachusetts. — Hatton v. Robin-
son, 14 Pick. 416, 25 Am. Dec. 415;
Foster v. Hall. 12 Pick. 89, 22 Am.
Dec. 400; Barnes v. Harris, 7 Cush.
576, 54 Am. Dec. 734.

Pennsylvania. — Beeson v. Beeson,
9 Pa. St. 279.

Rule should extend no further than
absolutely uecessary to enable client
to obtain professional advice with
safety. Clyn v. Caulfield, 3 Macn. &
G. 463. 474. 42 Eng. Reprint 339.

Property of client in the possession
of his attorney cannot be shielded

from his creditors by construing the

rule as to privileged commuuications
to include property intrusted to cli-

ent. White V. Bird, 20 La. Ann. 188,

96 Ain. Dec. 393.
" Courts will not extend the rule

as to privileged communications. ' As
the rule of privilege has a tendency
to prevent the full disclosure of the
truth, it should be limited to cases
which are strictly within the princi-

ple of the policy that gave birth to

it.' " State V. Smith, 138 N. C. 700,

50 S. E. 859.

60. Injunction.— Davies v.

Clough, 8 Sim. 262, 6 L. J. Ch. (N.
S.) 113, I Jur. 5, SO Eng. Reprint 105.

In Beer v. Ward, i Jacob (Eng.)
"77, 194, Lord Eldon held that he
could not allow a motion to restrain

a solicitor from giving evidence of

confidential matters, but would leave

the propriety of his being examined
to the court before which he might
appear as a witness.

A clerk for a solicitor, commencing
practice for himself, cannot be re-

strained from acting as solicitor for

parties against whom his former em-
ployer was employed, upon general

allegations of having, in his former
service, acquired information likely

to be prejudicial to his employer's
clients. Bricheno v. Thorp, i Jacob
(Eng.) 300. See also Johnson v.

Marriott, 2 Cromp. & M. (Eng.) 183.

61. Changing Sides— Davies v.

Clough, 8 Sim. 262, 6 L. J. Ch. (N.
S.) 113, I Jur. 5, 59 Eng. Reprint 105.

See Grissel v.. Peto, 9 Bing. i. 23 E.

C. L. 241 ; Cholmondeley z'. Clinton,

G. Coop. 80; .y. c. 19 Ves. Jr. 261. 35
Eng. Reprint 484.

62. Hutchins v. Hutchins. i Ho-
gan (Irish) 315.

Vol. X



338 PRIVILEGED COMMUNICATIONS.

offers to give in testimony facts communicated to him by his client,

without his client's express consent.®^

c. Action for Damages. — Action will lie against an attorney for

damages caused by his violation of his duty as regards confidential

communications. ''^

17. Duty of Attorney Toward Confidential Communications. — A.
Duty to Keep Client's Secrets. — It is an attorney's duty to

keep his client's secrets, and not reveal matters entrusted to him
under the seal of professional confidence. *^°

B. Duty to Divulge Criminal Communications. — But it has

been held that under certain circumstances it is an attorney's duty

to divulge communications made to him by his client for the pur-

pose of obtaining advice or assistance in the commission of a

crime.*'^

C. Violation of Confidlncl Not Presumed. — It will be pre-

sumed that an attorney has not violated, or will not violate profes-

sional confidence f' consequently, knowledge acquired by an at-

torney while transacting business for one client will be presumed
not to have been communicated to another client.*^®

63. Striking Attorney's Name.
People V. Barker, 56 111. 299; Chol-

mondeley v. Clinton, 19 Ves. 261, 34
Eng. Reprint 515.

64. Damages.— Taylor v. Black-

low, 3 Bing. N. C. (Eng.) 235; .y. c.

6 L. J. N. S. C. P. 14.

65. Duty to Keep Secrets— Tay-
lor V. Blacklow, 3 Bing. N. C. (Eng.)

235; .y. c. 6 h. J. N. S. C. P. 14;

Hutchins V. Hutchins, i Hogan
(Irish) 315.

In Wisden v. Wisden, 6 Hare 549,

67 Eng. Reprint 1281, the Vice Chan-
cellor says that it is an attorney's

duty to insist upon privilege.

66. Duty as to Criminal Commu-
nications— People V. Van Alstine,

57 Mich. 69, 79, 23 N. W. 594. See
language of court in State v. Bar-
rows, 52 Conn. 323.

67. Violation Not Presumed— If

an attorney offers to disclose knowl-
edge intrusted to him by his client,

it will be presumed that it was not
acquired under the seal of profes-

sional confidence. In such case the

court will presume that, had the

knowledge been so acquired, the at-

torney would have raised the objec-

tion himself. Chillicothe, F. R. & B.

Co. v. Jameson, 48 111. 281.

68. Melms v. Pabst Brew. Co., 93
Wis. 153, 66 N. W. 518, 57 Am. St.

Rep. 899; Akers v. Rowan, 33 s. c.
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451. 473, 12 S. E. 165, 10 L. R. A.
705. On this subject, see Temple-
man V. Hamilton, 2)7 La. Ann. 754.

In Trentor v. Potlien, 46 Minn. 298,

49 N. W. 129, 24 Am. St. Rep. 225,

the question arose upon an applica-

tion of the principle that an agent is

presumed to communicate to his

principal knowledge acquired in the

course of his employment. It was
held that knowledge acquired by an
attorney while engaged for one client

will not be presumed to have been

communicated to another client. For
a case similar to Trentor v. Pothen,

although the question of privilege is

not discussed, see Wittenbrock v.

Parker, 102 Cal. 93, 36 Pac. 374, 41

Am. St. Rep. 172, 24 L. R. A. 197.

In Melms v. Pabst Brew. Co.. 93
Wis. 153, 66 N. W. S18, 57 Am. St.

Rep. 899, it was claimed that a pur-

chaser had notice of facts which in-

validated an executors' sale, on the

ground, inter alia, that he had con-

structive notice, in that the attorney

who acted for him in making his pur-

chase, had acted for the executors in

making and reporting their sale. The
court held that notice and knowledge
obtained by the attorney while acting

for the executors would not be im-

puted to his subsequent client, the

person who purchased from the ex-
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D, Cannot Conceal Confidential Communications From
Client's Representative. — An attorney cannot obtain informa-

tion from a client in a professional way as to the location of certain

property, and, after client's death, escape from testifying in re-

gard thereto by becoming the attorney of a person charged with

embezzling such property.*'*'

E. To Charge Attorney With Violating Confidence, Libel-

ous. -^ To publish concerning an attorney that he has offered him-

self as a witness to disclose his client's secrets is libelous^*'

IV. COMMUNICATIONS TO CLERGYMAN.

1. Not Privileged at Common Law. — Communications between

editors' vendee. The court recog-

nizes the rule that notice to an at-

torney is notice to his cHent ; but

states that the rule is subject to a

qualification. The court says: "The
rule itself is based upon the duty of

the attorney or agent to disclose to

his client or principal all knowledge
and information he possessed at the

time, in relation to the subject-mat-

ter of the employment or agency,

and the presumption is, that he com-
municated it accordingly ; but he

cannot be expected to communicate
what he has forgotten, or what it

would be his legal duty to conceal,

or information which, from his rela-

tion to the subject-matter or his

previous conduct, it is certain that he

would not disclose. W hatever

knowledge the mutual attorney had
acquired in respect to the character

and validity of the executors' deed

and sale five months before was ac-

quired under circumstances which
would render it a breach of profes-

sional confidence to disclose it to an-

other, or to take advantage of such

knowledge to serve or promote the

interests of another client ; and there-

fore such second client would not be

affected or bound by it." The court

also says : " The whole doctrine of

imputed notice to the client or prin-

cipal rests upon the ground that the

attorney or agent has knowledge of

something material to the particular

transaction, which it is his duty to

communicate to his principal. Wyl-
lie V. Pollen, 3 De Gex, J. & S. 596,

46 Eng. Reprint 767. And notice of

it will not be imputed to the client

where it would be a breach of pro-

fessional confidence to make the com-
munication."

In Littauer v. Houck, 92 Mich. 162,

52 N. W. 464, 31 Am. St. Rep. 572,

notice to attorney was imputed to

client, but in that case it appeared

that the imputed knowledge was not

acquired as attorney, but in the course

of conversation regarding a purchase

proposed to be made by the attorney.

See title " Notice." See Hood v.

Fahnestock, 8 Watts (Pa.) 489, 34
Am. Dec. 489; Martin v. Jackson, 27

Pa. St. 504. 67 Am. Dec. 489 ; McCor-
mick V. Wheeler. Mellick & Co., 36

111. 114, 85 Am. Dec. 388; Pepper v.

George, 51 Ala. 190; Taylor v. Evans
(Tex. Civ. App.), 29 S. W. 172. In

this last case it was held that where
a person contemplating insolvency

delayed execution of his assignment

to enable certain creditors to obtain

preference by attachment, and com-
mimicated this purpose to his attor-

ney, and this attorney was soon there-

after retained by the creditors sought

to be preferred, such new clients

would be charged with notice of

former client's fraudulent intent.

The court said that the attorney

could, without breach of professional

duty, have communicated his knowl-
edge to his new client

69. Ex parte Gfeller, 178 Mo. 248,

269, 77 S. W. 552.

70. Riggs V. Denniston, 3 Johns.

Cas. (N. Y.) 198. 2 Am. Dec. 145.

As to questions to be considered by

the jury in such cases, see Moore v.

Terrell, 4 Barn. & Ad. 870, 24 E. C.

L. 175-
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clergyman and one confessing to him, or seeking spiritual advice,

were not privileged at common law.'^

2. General Rule.— The general rule deducible from statements

and decisions on this subject is, that communications in the nature

of confessions or applications for spiritual guidance, made to a

priest or clergyman, as such, in confidence, and in the course of

the discipline enjoined by the church of which the clergyman is a

member, are privileged.'^^

3. Essentials. — A. Clergyman. — Communication To Fkj:.low

Church Member Not Privileged. — Communication must be

made to a clergyman ; consequently confession of a person, volun-

tarily made to members of the same church, may be given in evi-

dence by them on his trial for the crime or misdemeanor confessed

by him.'^^

B. Must be Acting in Professional Capacity. — Clergyman
must have been acting in his professional capacity at time commu-
nication in question was made.'*

Acting as Officer of Church. — When clergyman is acting, not as a

spiritual guide, but as an officer of his church, communications

made to him are not privileged.'^^

71. Normanshaw v. Normanshaw,
69 L. T. N. S. 468 ; Rex v. Gilham, i

Moody Crown Cas. 186. See dicta

to same eflfect in Wheeler v. LeMar-
chant, L. R. 17 Ch. Div. 675, 50 L. J.

N. S. Ch. 793, 44 L. T. N. S. 632;
Anderson v. Bank of British Cokim-
bia, L. R. 2 Ch. Div. 644, 45 L. J. N.

S. Ch. 449, 35 L. T. N. S. 76; Rus-
sell V. Jackson, 9 Hare 387, 68 Eng.
Reprint 558.

Contra.— Dictum In Broad v.

Pitt, 3 Car. & P. 518, 14 E. C. L. 423,

Best, C. J., said he would never com-
pel a clergyman to disclose communi-
cations made to him by a prisoner,

but would receive them in evidence,

should the clergyman choose to dis-

close them. But the case did not in-

volve the question of admissibility of

clergyman's testimony. See also dic-

tum of Alderson, B., in Reg. v. Grif-

fen, 6 Cox, C. C. 219.

In Greenlaw v. King, i Beav. 137,

8 L. J. Ch. N. S. 92, 48 Eng Reprint

891, Lord Langdale says :
" The

cases of privilege are confined to so-

licitors and their clients ; and stew-

ards, parents, medical attendants,

clergymen and persons in the most
closely confidential relation are bound
to disclose communications made to

them."

72. California. — Estate of

Toomes, 54 Cal. 509, 35 Am. Rep. 83.

Indiana. — Knight v. Lee, 80 Ind.

201 ; Dehler v. State ex rel. Bierck,

22 Ind. App. 383. S3 N. E. 850; Gil-

looley V. State, 58 Ind. 182.

Iowa. — State v. Brown. 95 Iowa
381, 64 N. W. 277.

Massachusetts. — People v. Drake,

15 Mass. 161.

Missouri. — State v. Morgan, 196
Mo. 177, 95 S. W. 402.

Nebraska. — W'xW?, v. State, 61 Neb.

589, 85 N. W. 836, 57 L. R. A. 155.

New York. — People v. Gates, 13

Wend. 311.

Wisconsin. — Colbert v. State, 125

Wis. 423, 104 N. W. 61.

73. Com. V. Drake, 15 Mass. 161.

74. Colbert v. State, 125 Wis. 423,

104 N. W. 61 ; People v. Gates, 13

Wend. (N. Y.) 311; State v. Morgan,
196 Mo. 177, 95 S. W. 402.

75. Knight v. Lee, 80 Ind. 201. In

this case defendant was sued for

slander. Plaintiff introduced a cler-

gyman as witness to show what de-

fendant had said concerning plaintiff's

character. It appeared that defend-

ant was not a member of this clergy-

man's congregation. Clergyman was
engaged in investigating rumors af-

fecting the character of plaintiff, who
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Church Membership of Person Addressing Clergyman.— In some cases

courts have, apparently, considered the fact that the person ad-

dressing the clergyman whose testimony is offered was not a mem-
ber of the church or denomination to which witness belonged, as

a circumstance showing that the communication in question was not

made to witness in his professional capacity, or in confidence.''^

Confession by Non-Member.— Voluntary confession of crime by

accused, in justification of his acts, to a clergyman of a church of

which person confessing was not a member, is not privileged.'^'

C. Confession. — Communication must have been in the nature

of a confession.'^^

was a member of the clergyman's de-

nomination, but not of his congrega-
tion. Objection was made to clergy-

man's lestimon}', as calling for privi-

leged communication. Objection was
overruled, and judgment affirmed on
appeal. The court says :

" The act

of March 15th, 1879, which was in

force at the time of the trial, and to

which reference is made in the argu-

ment, provides that clergymen shall

be incompetent to testify concerning

confessions made to him in course ot

discipline enjoined by their church.

Acts 1879, p. 245.
" We are unable to give this act

so broad a construction as is con-

tended for by counsel, and do not

think it supports the objection urged
to the testimony of Bryant, set forth

as above. In the first place, the tes-

timony did not show that Bryant was
acting in the capacity of a clergyman
when he had the conversation with

the defendant, concerning which he
was permitted to testify. In the next
place, the information imparted by
the defendant to Bryant on that oc-

casion cannot be held to have been,

in any sense, a confession within the

meaning of the act above referred to.

" The confessions, c on c e r n i n g
which clergymen are incompetent to

testify, are, evidently, such as are

penitential in their character, or as

are made to clergymen in obedience
to some supposed religious duty or

obligation, and do not embrace com-
munications to clerg3'men, however
confidential, when not made in con-
nection with or in discharge of some
such supposed religious duty or ob-
ligation; or when made to them while
in the discharge of duties other than

those which pertain to the office of a

clergyman. We are, therefore, of the

opinion that the court did not err in

permitting Bryant to testify, as he

did, over the objection of the defend-

ant."

76. State z: Brown, 95 Iowa 381,

64 N. W. 277; State v. Morgan, 196

Mo. 177, 95 S. W. 402; Knight v.

Lee, 80 Ind. 201.

77. State v. Brown, 95 Iowa 381,

64 N. W. 277; State v. Morgan, 196

Mo. 177, 95 S. W. 402.

78. Colbert v. State, 125 Wis. 423,

104 N. W. 61 ; Estates of Toomes, 54
Cal. 509, 35 Am. Rep. 83. In this lat-

ter case it is held that a priest must
testify concerning knowledge ac-

quired at preliminary examination

conducted to ascertain whether or not

his parishioner is prepared to receive

the sacrament. Priest's testimony was
offered to show parishioner's mental

condition, and objected to as disclos-

ing privileged communication. The
priest testified that on every occasion

of the administration of the rites of

the church to invalids or dying per-

sons, the administering priest is re-

quired to make an examination of the

mental condition of recipient, to as-

certain if his mind be in proper state

to reason, or act of its own volition',

and that the sacrament could only be

administered after such an examina-
tion. He also testified that on the

occasion in question he made such

examination. It did not appear that

his parishioner made any confession.

Held, that the priest could testify as

to parishioner's mental condition.

"The confessions. concerning

which clerg>'men are incompetent to

testify, are, evidently, such as are

Vol. X
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Purpose.— Communication must have been for the purpose of
enabling the clergyman to perform his functions.'^''

D. In Course: of Discipline. — It is essential that the confes-
sion in question be made in course of discipline enjoined by the

church; consequently, priest may testify as to any communication
to himself not in conformity with such discipline.^"

E. Confidential. — Communication must have been confi-

dential.*^

Injunction of Confidence Unnecessary. — But it is not essential that

it be made under any express injunction of secrecy.®-

F. Certain Essentials Lacking. — When it appears from
clergyman's testimony that he did not consider a certain commu-
nication to have been made to him in his professional capacity,

and it does not appear to have been a statement required by dis-

cipline, clergyman may be required to give such statement in ev-

idence.*^

penitential in their character, or as

are made to clergj^men in obedience
to some supposed religious duty or
obligation." Knight v. Lee, 80 Ind.

201.

79. State v. Brown, 95 Iowa 381,

64 N. W. 277. In this case it was
held that a voluntary statement made
by an accused person to a clergyman,
for the purpose of justifying his con-
duct, and not to obtain the clergy-

man's advice or assistance, was not
privileged.

80. Gillooley v. State, 58 Ind. 182.

In this case the court says :
" The next

reason urged for a new trial was the
permitting of Francis Lordeman, a

Catholic priest, to testify in the

cause. We have a statute that
' clergyman, concerning any confes-

sion made to them in course of dis-

cipline enjoined by the church, shall

not in any case be competent wit-

nesses, unless with the consent of

party making such confidential com-
munication.' 2 R. S. 1876, p. 134.

In this case, the testimony of Father
Lordeman was not concerning any
confessions made to him in course
of discipline enjoined by the church."

81. Hills V. State. 61 Neb. 589,

85 N. W. 836, 57 L. R. A. 155.

In this case a person impris-
oned on a charge of bigamy sent
for a clergyman and urged him to

intercede with prisoner's first wife
to settle the criminal prosecution.
He also requested the clergyman to

deliver a letter of similar purport

Vol. X

to the prosecuting attorney. Pris-

oner prepared a paper giving sub-

stance of what he wished the clergy-

man to state to his first wife. To
the introduction in evidence of this

paper it was objected that it dis-

closed a privileged communication
made to a clergyman. Held, that as

the matter communicated to the
clergjTnan was intended to be dis-

closed to another person it was not
privileged.

82. Commimication need not be
accompanied by an express charge
or injunction of secrecy; but it must
appear that it was made in confi-

dence, with an understanding, ex-

press or implied, that it was not to

be revealed to any one. Hills v.

State, 61 Neb. 589, 85 N. W. 836,

57 L. R. A. 155.

83. People v. Gates, 13 Wend.
(N. Y.) 311, 322. In this case stat-

ute provided that a clergyman shall

not " be allowed to disclose any con-

fession made to him in his profes-

sional character, or in the course of

discipline enjoined by the rules or

practice of such denomination."

Person charged with a crime had
made certain statements to a clergy-

man. When it was sought to prove

such statements by the clergyman,

his testimony was objected to on

ground of privilege. He stated that

he did not consider that defendant's

statements were made to him in his

professional character, or as a

clergyman. It did not appear that
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4. Clergyman's Statements Privileged. — Statements made by
clergyman to person who addresses him confidentially in his pro-

fessional capacity are privileged,^* although the clergyman is de-

fendant in the action in which he is called as a witness.^^

V. AFFAIRS OF GOVERNMENT.

1. President.— No case involving the privilege of the President

of the United States in regard to public matters has been decided

by the federal courts.®^

2. Governor of State. — The governor of a state cannot be com-
pelled to testify as to knowledge acquired by him in the discharge

of his official duties.^^

A. Not Compellable: to Produce Papers. — Nor can he be

compelled to produce in evidence the records of his office.*^

the statements in question were
made in the course of the discipline

of the church. Held, that the clergy-

man's testimony was admissible.

84. Gill V. Bouchard, 5 Quebec Q.
B. 138 " Rapports Judiciaires Offic-

iels, Quebec, Banc De La Reine,"

Vol. V, p. 138.

85. Gill V. Bouchard, 5 Quebec Q.
B. 138, " Rapports Judiciaires Offic-

iels, Quebec, Banc De La Reine,

Vol. V, p. 138.

86. In Aaron Burr's trial Chief
Justice Marshall issued a subpoena
to President Jefferson requiring the

production of certain documents

;

but the question of privilege as

relating to the privileged character
of the evidence demanded was not
raised. See Aaron Burr's Trial,

Robertson's Rep. Vol. 1, pp. 121,

127, 136, 181. 255. See reference
to Burr's trial, in Worthington v.

Scribner, 109 Mass. 487, 12 Am.
Rep. 736.

87. Hartranft's Appeal, 85 Pa. St.

433, 27 Am. Rep. 667.
88. In Thompson v. German Val.

R. Co., 22 N. J. Ill, the governor of
the state of New Jersey was sub-
poenaed as a witness to produce
certain documents in his custody.
The court, after stating that the
dignity of the office of governor is

not a sufficient excuse for declining
to appear, says :

" Whether the
highest officer in the government or
state will be compelled to produce
in court any paper or document in
his possession, is a different ques-

tion. And the rule adopted in such
cases is, that he will be allowed
to withhold any paper or document
in his possession, or any part of it,

if, in his opinion, his official duty
requires him to do so. These were
the rules adopted by Chief Justice
Marshall in the trial of Aaron Burr.
He allowed a subpoena duces tecum
to President Jefferson and held that

he was bound to appear, but that

he should be allowed to keep back
any document, or part of a docu-
ment, which he thought ought not to

be produced, i Burr's Trial 182;

2 Ibid. 535-6."

In Gray v. Pentland, 2 Serg. &
R. (Pa.) 23, the supreme court of

Pennsylvania held that the governor
of that state could not be compelled
to produce a certain deposition

which had been sent to him to be
used in substantiating charges
against a certain public official. The
court uses this language :

" Public
policy would seem to be in the way
of admitting parol evidence, as well

as of producing the original writing;
for that would come to the same
thing as to the policy. It would be
a check on representations to the
competent authority. It would re-

strain the free communications that

might be necessary for the public

good in case of a candidate for
office, or of one who was alleged un-
worthy to retain an office, to lay

it down, that a governor, or the
competent authority for appointing
and removing, should be compellable

Vol. X
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B. Reasons, or state his reasons for taking or not taking certain

action.®'

C. Action. — Nor can he be compelled to testify concerning
his action regarding a bill.'"'

D. TiMK OF Signing Bill. — But governor of state may be ex-

amined as to the time of signing a certain bill.**^

E. Governor's Subordinates Entitled to Privilege. — The
privilege of the governor extends to his subordinates.^'

3. Governor of Colony. — The governor of a colony cannot be

compelled to produce in evidence correspondence between himself

and the secretary of state of the home government relating to

public affairs.^^

4. Lord Lieutenant. — Report made to Lord Lieutenant of Ire-

land by an inspector general of prisons is privileged. '^^

5. Departments of Government. — A. State Department.— Sec-

retary of state cannot be compelled to produce in evidence docu-

ments under his custody relating to public business.®'^

B. War Department. — a. Secretary of War. — In an action

between private individuals secretary of war cannot be compelled

to produce in evidence documents in his custody relating to the

business of his department.'^'*

b. Commander-in-Chief. — Reports made to commander-in-chief

to produce papers for the purpose
of supporting an action in a court

of law."
89. Tliompson v. German Val. R.

Co., 22 N. J. Eq. III. In this case it

was held that the governor could not

be compelled to state his reasons for

not signing a certain bill.

90. Thompson v. German Val. R.

Co., 22 N. J. Eq. III.

91. Thompson v. German Val. R.

Co., 22 N. J. Eq. III. In this case

the court gives as a reason for its

niling "... that is a bare fact;

that includes no action on his part."

92. Hartranft's Appeal, 85 Pa.

St. 433, 27 Am. Rep. 667, where it is

held that, the governor not being

compellable to testify concerning of-

ficial knowledge, the privilege ex-

tended to his secretary of state, ad-

jutant-general, and two officers of
the state militia.

93. Hennessv v. Wright. L. R. 21

Q. B. Div. 509, 57 L. J. Q. B. S3o,

59 L. T. N. S. 323.
94. IM'Elveney v. Connellan, 17

Ir. Com. Law 55.

Vol, X

95. Gugy V. Maguire, 13 Low. C.

Z2>, 49.

As to correspondence between sec-

retary of state and colonial gov-
ernor see Hennessy v. Wright, L.

R. 21 Q. B. Div. 509, 57 L. J. N.
S. Q. B. 530, 59 L. T. N. S. 323.

96. Beatson v. Skene, 5 Hurlst. &
N. (Eng.) 838, 29 L. J. N. S. C. L.

230, 2 L. T. N. S. 378. This is the

leading English case on the subject

of privilege as relating to govern-
ment matters. It is cited in all suc-

ceeding cases on the subject. The
action was for slander, the language
complained of having been used by
a commissioner attending an army
corps to an army officer who, under
orders from a superior, was investi-

gating the condition of plaintiff's

command. Plaintiff claimed that

certain documents in the office of

the secretary of war, containing
minutes of the proceedings of a

court of inquiry were relevant to

his case, and demanded their pro-
duction by the secretary. The court
refused to make an order against

the secretary.
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of army by a commission of officers appointed by him K) inquire

into the conduct of an officer are privileged.**^

c. Plan of Fortress. — A government official cannot be compelled
to state whether or not a certain plan of a fortress of his govern-
ment is correct.^^

C. Admiralty. — Reports made by naval officers to admiralty de-

partment are privileged.'*"

D. Treasury. — Communications with officers of treasury de-

partment relating to matters under its administration are priv-

ileged.^

a. National Bank Examiner. — Letter from stockholder in na-

tional bank to national bank examiner is not privileged so far as

relates to an admission therein contained to the effect that the

writer was aware of the condition of the bank in which he was
stockholder.^

b. Appraiser of Imported Goods, appointed to determine value

for purposes of revenue cannot testify to impeach the appraise-

ment.^

E. Postal Matters. — Letter Carrier. — Knowledge of a let-

ter carrier concerning letters delivered by him is not privileged.*

97. Home v. Bentinck, 2 Brod. &
B. 130, 6 E. C. L. 46; Dawkins v.

Rokebv, L. R. 8. Q. B. 255. 45 L. J.

Q. B. 8. ^2, L. T. N. S. 196.

98. Rex V Watson, 2 Stark. 116,

3 E. C. L. 273.
99. H. M. S. Bellerophon, 44 L.

J. N. S. Adm. s, 31 L- T. N. S. 756.

!• Worthington z^. Scribner, 109
Mass. 487, 12 Am. Rep. 736. In this

case plaintiff filed interrogatories to

be answered by defendants requir-

ing them to state what communica-
tions had passed between defendants
and officials of the treasury depart-
ment of the United States concern-
ing certain alleged acts of plaint-

iff in regard to importation of
goods ; also directing defendants to
file copies of all written communica-
tions on this subject. Upon de-
fendants' refusal to answer plaintiff

moved that they be ordered to do so.

Plaintiff's motion was denied. The
court says :

" The question now be-
fore us is not one of the law of
slander or libel, but of the law of
evidence; not whether the communi-
cations of the defendants to the of-
ficers of the treasury are so priv-
ileged from being considered as
slanderous, as to affect the right to
maintain an action against the de-
fendants upon or by reason of them

;

but whether they are privileged in

a different sense, so that courts of
justice will not compel or permit
their disclosure without the assent
of the government to whose officers

they were addressed. The reasons
and authorities already stated con-
clusively show that the communica-
tions in questions are privileged in

the latter sense, and ' cannot be dis-

closed without the permission of the
secretary of the treasury. And it is

quite clear that the discovery of
documents which are protected from
disclosures upon grounds of public

policy cannot be compelled, either

by bill in equity or by interrogatories
at law."

2.- Cox V. Montague, 78 Fed. 845,

24 C. C. A. 364.
3. Oelberman v. Merritt, 19 Fed.

408.

4. Smith V. Smith, 2 Pen. (Del.)

365, 45 Atl. 848. In this case it was
held that a state court can compel a

letter carrier to state whether or not
he had to deliver, and delivered, let-

ters addressed to a certain person,

that when he called to deliver such
letters he had to wait for the door
of the house of delivery to be
opened, and whether or not person
to whom letters were addressed
instructed him not to leave letters at

Vol. X
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F. Interior De^partment. — a. Collector of Internal Revenue.

^

Collector of internal revenue cannot be compelled to produce the

records of his office in a case pending in a state court, or give

evidence concerning their contents.^

b. Other Revenue Officers. — Correspondence between collector

of port and commissioners of customs relating to revenue business

is privileged.*'

c. Patent Office. — Communications between patent office and
applicant for letters-patent are not privileged.''

G. Officers of Gov^frnment and Agencies of Government.
Communications between government officers and agency of gov-
ernment relating to the government of a portion of the territory

under jurisdiction of such agency are privileged.®

H. Legal Department. — a. Prosecuting Officers. — United

States Attorney-General. — Correspondence between attorney-gen-

her residence, but to take them to

another person, also as to whether
or not he had kept letters for such
person in his possession several

days, and whether or not such per-

son did not meet him at a place dif-

ferent from her residence and there

receive letters from him.

5. In re Lamberton, 124 Fed. 446;
In re Weeks, 82 Fed. 729.

In In re Comingore, 96 Fed. 552,

a collector of United States internal

revenue was asked to produce in

evidence in an action pending in a

state court certain reports made to

him as such collector showing the

quantity of a certain commodity pro-

duced by a manufacturer, the mak-
ing of such reports being required

by law. Upon witness' refusal to

file copies of these reports, he was
committed to jail for contempt.
Upon petition for habeas corpus, a
district court of the United States
ordered his discharge from custody.

On appeal to the supreme court of
the United States the judgment of
the district court was affirmed.

Boske V. Comingore, 177 U. S. 459.
The supreme court held that the re-

ports in question were records and
papers appertaining to the business
of the treasury department and be-

longing to the United States. That
the secretary of the interior was
authorized to make regulations not
inconsistent with law for the cus-

tody, use and preservation of records
of his department. That the col-

lector had refused to produce the re-

Vol. X

ports in question in pursuance of
a regulation made by the secretary

forbidding his subordinates giving
out any information contained in

their records, and that his refusal

was proper. To the same effect is

/;( re Huttman, 70 Fed. 699.

Contra. — In In re Hirsch, 74 Fed.

928, the question arose in the same
manner as in In re Comingore, that,

is, upon application to federal court,

by petition for writ of habeas cor-

pus, to obtain discharge of collector

of internal revenue imprisoned for

refusal to produce records of his

office in evidence in an action pend-

ing in a state court. The writ was
discharged, the circuit court for the

first circuit holding that petitioner

was not justified by the regulations

of the department in refusing to pro-

duce his records in evidence. The
law on the subject is now settled by
Boske V. Comingore, 177 U. S. 459-

6. Black V. Holmes, 2 Fox & S.

(Irish K. B.) 28.

.A.S to other correspondence of

commissioners of customs, see Earl

V. Vass, I Sh. App. (Eng.) 229.

7. Edison Elec. L. Co. v. United
States Elec. L. Co., 44 Fed. 294.

8. In Smith v. East India Co., i

Phil. 50, 41 Eng. Reprint 550, it was
held that correspondence between
the directors of the East India Com-
pany and the Commissioners for the

affairs of India was privileged, the

company being charged with the

government of India. To same ef-

fect is Wadeer v. East India Co.,.
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eral and district attorney concerning prosecution of a case pend-
ing in federal court is confidential.'*

b. Prosecuting Attorney. — It has been held that communications,
between public prosecutor and a witness for the prosecution in

regard to contemplated or pending criminal proceeding are priv-
ileged."

(1.) Contra. — But the contrary has been held.^^

(2.) Prosecuting Attorney as to Grand Jury Proceedings.— It has been
held that prosecuting attorney can be compelled to state what passes
in grand jury room.^^

Contra. — But the contrary has been held.^^

(3.) Statement of Witness,— Also that he may be compelled to tes-

tify concerning statements made by a witness in course of testimony
before grand jury.^*

c. Arresting Officer is not bound to disclose the name of person-

from whom he received confidential information which led to the

detection and arrest of a person,^^

8 De G. M. & G. 182, 44 Eng. Re-
print 360, 25 L. J. N. S. Eq. 345
(also cited as the "Rajah of Goorg
V. East India Co."). So as to doc-
uments in custody of agent-general
for a colony. Wright & Co. v.

Mills, 62 L. T. N. S. 558.

9. United States v. Six Lots of
Ground. I Wood C. C. (U. S.) 234.

10. Vogel V. Gruaz, no U. S. 311

;

State V. Houseworth, 91 Iowa 740,
60 N. W. 221; Gabriel v. McMullin,
127 Iowa 426. 103 N. W. 355; State

V. Phelps, Kirby (Conn.) 282.

So as to statements to attorney
general as prosecuting attorney in

course of consultation with witness
concerning preparation for prosecu-
tion. State V. Brown, 2 Marv. (Del.)

380, 397. 36 Atl. 458.
In Oliver v. Pate, 43 Ind. 132, 141,

the court says: "The State furnishes
an attorney to prosecute all persons
charged with crime. It is essential

that he should be furnished with
facts to enable him to successfully
prosecute. Every good citizen, it is

presumed, will aid in the conviction
of offenders and communicate to the
prosecuting attorney all the facts

within his knowledge, tending to
establish the guilt of such offender;
and all such communications and
statements made to him must be con-
sidered and held to be privileged, and
must not be divulged without the
consent of the party making them.
The fact that the State furnishes the
attorney can make no difference. The

statement is made to one, who for
the time being and for that purpose
occupies the position of legal adviser.

And that must determine the ques-
tion, and not who selects or employs-
him. The prosecutor acts as attor-

ney and receives the communication
in that capacity. Public policy re-

quires that a person in making com-
munications to a prosecuting attor-

ney, relative to criminals or persons
suspected of being guilty of crime,
should be at liberty to make a full

statement to him without fear of
disclosure."

11. Granger v. Warrington, 8 111.

299; Cole V. Andrews, 74 Minn. 93,
76 N. W. 962; Meysenberg v. En-
gelke, 18 Mo. App. 346.

12. Clark v. Field, 12 Vt. 485. In
note at foot of this case, Redfield, J.,

says :
" But in all these cases the

object of withholding the testimony
is secrecy, and when the matter is

once made public that object becomes
impossible. So that in the present
case, when the testimony had been
taken down, it might well be used.
I apprehend that the true doctrine, in-

regard to requiring a witness to dis-

close state secrets, is, that the court
will exercise its discretion in each
particular case."

13. McLellan v. Richardson, i \
Me. 82.

14. State V. Van Buskirk, 59 Ind.

384.
15. United States v. Moses, 4.

Wash. C. C. (U. S.) 726.

Vol. X
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d. Information Concerning Informer. — Witness for prosecution

in criminal case cannot be compelled to state the names of persons

from whom he received information which led to defendant's ar-

rest;^® nor to whom he gave such information/^ Nor can he be
asked if he was the person who gave information to prosecuting

officer.^^ Nor can public prosecutor be compelled to disclose names
of informants whose statements caused prosecution to be insti-

tuted.^^

e. Complaining Witness In Prosecution cannot be asked as to his

reasons for making complaint against defendant.-"

Extent of Privilege of Witness for Prosecution.— It has been held

that defendant in criminal case is entitled, on cross-examination, to

ask government witness what agreement witness had made with

government agents or detectives exempting him from prosecution

in consideration of his appearing as a witness, the court holding

that the rule that communications between government and its

agents are privileged cannot be invoked to deprive defendant of

such right.^^

I. Other Public Matters.— a. Bankruptcy Commissioner and

Insolvent. — Communications between an insolvent and the com-

missioner in bankruptcy are not privileged.^*

b. Board of Trade. — A\'hen board of trade is a department of

government, depositions taken by its officers for statistical pur-

poses are privileged.-^

c. Ship's Papers. — In an action by underwriters against re-in-

surer, ship's papers are not privileged.'*

16. Attorney-General v. Briant, 15 witness, in the employment of the

Mees. & Wels. (Eng.) 169. owners of the logs, alleged to have

In State v. Soper, 16 Me. 293, 33 been stolen, would well warrant the

Am. Dec. 665, which was a prosecu- court from holding him to disclose

tion for larceny, a witness for the the names of those from whom he

state was asked if he had received received the information, as much as

certain information, and from whom. in the case of the officer before

Witness declined to answer, stating spoken of."

that the persons who had informed 17. Rex. v. Watson, 2 Stark. 116,

him feared mob violence would re- 3 E. C. L. 273.

suit from disclosure of their names. 18. Attorney-General v. Briant, 15

The trial court refused to compel Mees. & Wels. (Eng.) 169.

witness to answer. In overruling ex- 19. Marks v. Beyfus, L. R. 25 Q.
ception to this action, the supreme B. Div. 494, 63 L. T. N. S. 733.
judicial court cites United States v. 20. State v McNally, 34 Me. 210,

Moses, 4 Wash. C. C. (U. S.) 726, 56 Am. Dec. 650.
and says: " It was remarked by the 21. King v. United States, 112

court, that such a disclosure can be ped. 988. 50 C. C. A. 647.
of no importance to the defense, and 22. Flight v. Robinson, 8 Beav. 22,

may be highly prejudicial to the pub- 40, 13 L. J. Ch. 425, 50 Eng. Reprint 9.

lie in the administration of justice, 23. The Palermo, 49 L. T. N. S.

by deterring persons from making 551.

similar disclosures of crimes, which 24. China Traders' Ins. Co. v.

they know to have been committed. Royal E. Assur. Co., 67 L. J. N. S.

And we think the situation of the Q. B. 736; Boutton v. Houlder. 73

Vol. X
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d. Herald's Office. — Communications between an officer of the
Heralds' College and persons who confer with him in regard to
matters of pedigree are not privileged.-^

e. Records of Foreign Consulate. — The records of a consulate
maintained in the United States by a foreign government are
privileged.-*'

Privilege of Government Maintaining. — In such case the privilege

is the privilege of the government maintaining the consulate,-^

and may be claimed by the consul.^^ If, under apprehension of
commitment for contempt in case of refusal to answer in regard
to such records, witness discloses the contents of such records, his

answers may, on motion, be stricken out.-''

f. Municipal Corporation. — Minutes of committee of municipal
corporation made with reference to past, present or contemplated
litigation are privileged.^"

g. Toivn Clerk, as to Inventories of Taxable Property. — \Miere
statute provides that inventories to taxable property, sworn to by
tax-payers, shall be held by town clerk, and not disclosed to any
person, except in prosecution for breach of the revenue law, a town
clerk having custody of such records cannot be compelled to pro-

duce them in evidence in a civil action against person returning
such inventory.^^

6. Character of Communication. — How Shown. — Where an of-

ficer of government is sought to be examined as to matters per-

taining to his department, or production of public documents or
records is demanded, and testimony or production refused on the

ground of privilege, the court is entitled to have the head officer

of the department in question appear to give the reason for such
refusal, stating that he is head of the department, and objects to

certain documents being produced, on the ground of public policy.^-

By Whom Determined. — The question whether or not information

in possession of an officer of government should be disclosed, or

documents produced will be determined by the officer at the head
of the department from which testimony oral or written is at-

tempted to be obtained.^^

L. J. N. S. K. B. 493 ; Harding v. 853. 29 L. J. N. S. C. L. 230, 2 L. T.
Russell, 74 L. J. N. S. K. B. 500. N. S. 378, as authority for its hold-

25. Slade v. Tucker, L. R. 14 Eq. ing. The court states that it is not

23, 49 L. J. Ch. 644. 14 Ch. D. 824, sufficient for an official to state in a

43 L. T. N. S. 49. mere formal affidavit that discovery

26. Kessler v. Best, 121 Fed. 439
27. Kessler v. Best, 121 Fed. 439
28. Kessler v. Best, 121 Fed. 439
29. Kessler v. Best, 121 Fed. 439,
30. Mavor of Bristol v. Cox, L

R. 26 Ch. Div. 678. 50 L. T. N. S. 719,
31. Witters v. Sowles, 32 Fed. 130,

32. Kain v. Farrer, 37 L. T. N. S

is objected to on grounds of public

polic^^ It should appear that the

mind of a responsible person has
been brought to bear on the question

of the expediency to the public inter-

est of giving or refusing the informa-

tion asked for.

33. Kain v. Farrer, 37 L. T. N. S.

469- In this case the court cites 469; Hartranft's Appeal, 85 Pa. St.

Beatson v. Skene, 5 Hurlst. & N. 838, 433, 27 Am. Rep. 667; Gray v. Pent

Vol. X



350 PRIVILEGED COMMUNICATIONS.

VI. JUDICIAL MATTERS.

1. Judge. — A. Matters Taking Place: at Trial. — A judge
cannot be compelled to testify as to what occurred at a trial over

which he presided.^* But he may so testify if he desires.^^

B. Case and Opinion for Judge. — When rule of court requires

that leave to sue as a pauper shall not be granted until a case laid

before counsel and his opinion thereon be exhibited to the judge
of the court in which leave to sue Is sought, such case and opinion

are for the information of the judge alone, and defendant in an
action instituted under leave of court is not entitled to see them,^^

lend, 2 Serg. & R. (Pa.) 23; Thomp-
son v: German Val. R. Co.. 22 N. J.

Eq. III.

In Beatson v. Skene, 5 Hurlst. &
N. 838, 853, 29 L. J. N. S. C. L. 230,

2 L. T. N. S. 378. Pollock, C. B.,

says :
" We are of opinion that, if

the production of a State paper
would be injurious to the public ser-

vice, the general public interest must
be considered paramount to the indi-

vidual interest of a suitor in a court

of justice; and the question then

arises, how is this to be determined?
It is manifest it must be determined
either by the presiding judge or by
the responsible servant of the Crown
in whose custody the paper is. The
judge would be unable to determine
it without ascertaining what the doc-

ument was, and why the publication

of it would be injurious to the pub-
lic service—an inquiry which cannot
take place in private, and which taking

place in public may do all the mis-
chief which it is proposed to guard
against. It appears to us, therefore,

that the question whether the pro-
duction of the document would be
injurious to the public service must
be determined, not by the judge, but
by the head of the department hav-
ing the custody of the paper; and if

he is in attendance and states that in

his opinion the production of the
document would be injurious to the
public service, we think the judge
ought not to compel the production
of it. The administration of justice

is only a part of the general conduct
of the affairs of any state or nation,

and we think that it is (with respect
to the production or nonproduction of
a State paper in a court of justice)

subordinate to the general welfare of
the community." The court further

Vol. X

says :
" If the head of the department

does not attend personally to say that

the production of the document will

be injurious, but sends the document
to be produced or not as the judge
may think proper, or, as was the case

in Dickson v. The Earl of Wilton,
before Lord Campbell, and reported
in Foster and Finlason's Nisi Prius
Reports, p. 425, when a subordinate
was sent with the document with
instructions to object, but nothing
more, then indeed the case may be
different—the judge may compel the

production of it." Beatson v. Skene
is cited as authority in Hartranft's
Appeal, 85 Pa. St. 433, 27 Am. Rep.
667.

34. Welcome v. Batchelder, 23
Me. 85.

Alderman sitting as justice of the

peace may testify concerning terms
of settlement, made in his presence,

of prosecution pending before him.

Schubkagel v. Dierstein, 131 Pa. St.

46, 18 Atl. 1059, 6 L. R. A. 481.

35. Welcome v. Batchelder, 23 Me.
85. where the court says :

" As to

Judge Redington, it is true, that he
might have been excused from testi-

fying if he had insisted upon it. Pub-
lic policy would have authorized it.

But it is no ground of exception that

he did not insist upon his right to

be excused."

In Supples V. Cannon. 44 Conn.

424. a judge testified that he received

certain evidence and made a certain

finding of fact ; also that he made a

certain conclusion of law and ren-

dered judgment. Question was not

raised, whether or not he could be

compelled to testifv. See Reg. v.

Harvev. 8 Cox, C. C. (Eng.) 99-

36. Sloane v. British S. Co. Ltd.,
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C. Before Grand Jury as to Statements of Witness at Trial.
A judge of court cannot be compelled to testify before a grand
jury as to statements made by a witness who testified upon a trial

at which such judge presided,^'

D. Papers Upon Which Warrant Issued. — A judge may
testify upon what papers he issued a warrant for the arrest of a

certain person.^^

E. Grounds of Decision .— It has been held that a justice of

the peace may testify as to the grounds upon which he rendered

a certain decision.^^

Contra.— Also that he may not.^°

F. Records of Court. — The records of a court having charge

of an insane person and his estate are privileged, to the extent that

no one can examine them except persons claiming property affected

bv such records.'*^

I Q. B. 185, 66 L. J. N. S. Q. B. 72,

75 L. T. 542.

37. Reg. V. Gazarci, 8 Car. & P.

.595. 34 E. C. L. 542.

38. Matter of Heyward, i Sandf.
(N. Y.) 701. This case was a peti-

tion for writ of habeas corpus by per-

son arrested as fugitive from justice.

Held, that the magistrate issuing the

writ could testify as to the papers
upon which it was issued.

39. Taylor z: Larkin, 12 Mo. 103,

49 Am. Dec. 119.

40. Agan v. Hey, 30 Hun (N. Y.)

591-

41. In re Strachan, L. R. Ch. Div.

1895, Vol. I, p. 439. In this case the

court says : "It is not the practice

in Lunacy to produce documents in

the office to any one who wants to

see them. No one is allowed to see

them without an order of one of the

Masters or of a Judge in Lunacy

:

see Re Silcock's Lunacy and In re

Wood, 4 D. J. & S. 134. A person
who has no interest except curiosity

to see such documents is not allowed
to see them. On the other hand, any
one who can satisfy the Master or
Judge that he desires to see such
documents for any reasonable and
.proper purpose, is allowed to see
them, provided always, if the lunatic
is living, that he is not prejudiced
thereby. If the lunatic is dead, the
cases of In re Wood, 4 D. J. & S. 134,
In re Ferrior Law Rep. 3 Ch. 175,
182, In re Smyth 15 Ch. Div. 286. 16
Ch. Div. 673, show that, if the appli-

cant wants to see documents in the

custody of the court, in order to make
good a claim to the lunatic's propert}-,

such a purpose is prima facie suffi-

cient to induce the court to allow in-

spection, even although the request

is opposed by a rival litigant. Nor
have I found any case in which an
application by such a person, for such

a purpose, has been made and re-

fused. But it is obvious that there

are some exceptions to this general

rule. The court would not, under
any circumstances, make an order for

the inspection of the reports which
are confidentially made to the court

by its own medical advisers. But,

with this exception, and possibly

some others, which do not occur to

me at the moment, the general rule is

to allow inspection by any person
claiming an interest in the property

of a deceased lunatic, or alleged luna

tic, who can satisfy thejcourt that he
v'ants inspection for some reasonable

and proper purpose." As to the na-

ture of this privilege the court says :

" The fact that the documents are of

such a kind that a litigant who had
them could not be compelled to pro-

duce them does not, as a matter of

law, disentitle his opponents from
seeing them. As a matter of law, as

distinguished from a matter which
the court ought to consider in the ex-

ercise of its discretion, privilege is no
bar to inspection in such a case as I

am now considering. . . . When
documents are not in the possession

Vol. X
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2. Arbitrator. — An arbitrator may testify concerning facts com-
ing under his notice in the course of a hearing which takes place

before him.*-

Course of Proceedings. — An arbitrator is competent to show the

course of proceedings before him, up to the making of the award.*^

A. What May Show. — a. Course of Proceedings. — An arbi-

trator may testify as to what matters were submitted to and dis-

cussed by himself and associates,"^^ and what was openly decided in

presence of parties to submission."*''

Also that the award contained matters which were not contained

in the submission/^ also that the arbitrators exceeded their au-

thority.*^

b. Mistake in Award. — It has been held that an arbitrator's

testimony may be admitted to show mistake in an award ;*^ also

that it may not.*^

or power of a litigant, no question
of discovery by him before trial, or
of privilege from such discovery, can
arise. Documents in the custody of

the Masters in Lunacy are not in the

possession or power of a litigant

(Vivian v. Little (i) ; he has not
to produce them or to make any affi-

davit about them ; and if a Judge in

Lunacy is applied to for inspection,

privilege from discovery is an irrele-

vant topic for discussion exci,pt so

far as it may bear upon the exercise

by the court of the discretion which it

has in the matter. The duty of the

court is to act with perfect impar-
tiality between the parties before it;

not assisting either against the other,

or more than the other, where neither

can establish any right to such as-

sistance against the other."

42. Graham v. Graham, g Pa. St.

254, 49 Am. Dec. 557-

43. Duke of Buccleuch v. Metro-
politan Board of Works, 27 L. T. N.
S. i; Cole V. Blunt, 2 Bosw. (N. Y.)
116.

He may be examined to prove that

no evidence was given on a particular

subject, or that certain matters were,

or were not, examined or acted upon;
also he may show the time when and
the circumstances under which the

award was made; and any facts

which transpired at the hearing.

Spurck V. Crook, 19 111. 415, 425.

44. Zeigler v. Zeigler, 2 Serg. & R.

(Pa.) 286; Roop V. Brubacker, i

Vol. X

Rawle (Pa.) 304; Spurck v. Crook,

19 111. 415, 425.

In In re Dare Val. R. Co., L. R.

6 Eq. Cas. 429, the court says :
" I

can see no reason why the arbitrator

should not be just as well called as a

witness as anybody else, provided the

points as to which he is called as a

witness are proper points upon which
to examine him. If« there is mistake
in point of subject-matter— that is,

if a particular thing is referred to an
arbitrator, and he has mistaken the

subject-matter on which he ought to

make his award, or if there is a mis-

take in point of legal principle going
directly to the basis on which the

award is founded— these are sub-

jects on which he ought to be exam-
ined, and also grounds for setting

aside his award." Arbitrators in this

case were appointed under special

statute, the provisions of which are

not shown by the report. See also

In re Christie & Toronto Junction,

22 Ont. App. (Can.) 21, T)T,.

45. Boughton v. Seamans, 9 Hun.
(N. Y.) 392.

46. Briggs v. Smith, 20 Barb. (N.

Y.) 409, 418.

47. Matter of Williams, 4 Denio
(N. Y.) 194.

48. Spurck V. Crook, 19 111. 415,

425. See also In re Rhys, etc., R.

Co., 37 L. J. N. S. Eq. 719.

49. Newland v. Douglass, 2 Johns.

(N. Y.) 62.
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c. Competent to Sustain Award. — An arbitrator may be called

as a witness to sustain award/"

d. But Not to Impeach it. — But he may not give testimony

tending to impeach such award.^^

(1.) May Impeach in Case of Fraud. — But arbitrator may give tes-

timony tending to impeach the award when it is claimed to have

been made by fraud.^-

(2.) Arbitrator Not Joining in Award. — An arbitrator who did not

join in an award, was not present when it was made, and dissents

from it, and whose power was terminated by the appointment of

an umpire, who made the award, may testify that on the hearing

a certain matter was not taken into consideration,'^^ and may also

testify to acts of partiality and misconduct on the part of the other

arbitrators.^*

(3.) Cannot Show Dissent in Opinion. — An arbitrator cannot show
that he differed in opinion from his associates, when the evidence

shows that he was present when opinion was given, and did not

dissent.^'*

(4.) Misconduct of Self. — An arbitrator cannot show his own mis-

conduct.^-'

(5.) Misconduct of Associates. But if he dissents from the award

he may show misconduct of associates.^"

B. To Whom Privilege; Belongs. — From language used in

several cases, it seems that the privilege of refusing to testify be-

longs to the arbitrator, and if, when questioned concerning matters

learned by him in the discharge of his duty, he does not object

to testifying, no one else can object.^^

50. Stone v. Atwood, 28 111. 30, Ohio. — Corrigan v. Rockefeller,

43; Ellison V. Weathers, 78 Mo. 115, 67 Ohio St. 354, 66 N. E. 95-

125. 52. Pulliam v. Pensoneau, 2,3 111.

51. England. — In re Rhys etc. R. 375, citing Spurck v. Crook, 19 111.

Co., 37 h. J. N. S. Eq. 719. 415-

Illinois. — Stone v. Atwood, 28 111. In In re Rhys etc. R. Co., 37 L. J.

30, 43; Pulliam V. Pensoneau, 2>2> HI- N. S. Eq. 719, it is held that an arbi-

375; Tucker v. Page, 69 111. 179'; trator may give testimony to impeach

Denman v. Bayless, 22 111. 300 his award, on a motion to set it aside

(where an arbitrator was not per- on the ground of fraud or mistake,

mitted to testify that he never deliv- either as to the subject-matter of the

ered, or intended to deliver the reference, or as to some legal prin-

award). ciple which goes directly to the basis

Massachusetts. — Withington v. on which the award is founded.

Warren, 10 Mete. 431 ; Bigelow v. 53. Mayor, etc. of New York v.

Maynard, 4 Cush. 317. Butler, i Barb. (N. Y.) 325, 335.

Missouri. — Ellison v. Weathers, 54. Levine i: Lancashire Ins. Co..

78 Mo. 115, 125; Taylor v. Scott, 26 66 Minn. 138, 68 N. W. 855.

Mo. App. 249. 55. Jackson f. Gager, 5 Cow. (N.

Xczo York. — Doke v. James, 4 N. Y. ) 388.

Y. 568, 575; French v. New, 20 Barb. 56. Claycomb v. Butler. 36 111. 100.

481 ; Mayor & Co. of New York v. 57. Levine z: Lancashire Ins. Co..

Butler, I'Barb. 325. 335; Campbell v. 66 Minn. 136, 68 N. W. 855.

Western. 3 Paige 124. 58. Graham v. Graham, 9 Pa. St.

23 Vol. X
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VII. COMMUNICATION IN VIEW OF LITIGATION.

Ordinary business communications, though confidential in fact,

are not privileged in law. But it is held that certain communica-
tions made in view of litigation are privileged, although not passing

from or to a legal adviser.

1. Between Partners.— Communications between partners in re-

gard to litigation, which at time of communication they expect to

begin, and do presently begin, are privileged.^''

2. Between Principal and Agent. — It is held in England that

communications had between principal and agent for the purpose

of preparing for litigation to be conducted on behalf of the former

are privileged.®" Thus it has been held that reports of surveys

254, 49 Am. Dec. 557. See remarks
of Lord Hardwick in anonymous
case in 3 Atk. 644, 26 Eng. Reprint

1 170; abo note in American reprint

of English Common Law Reports,

19 E. C. L. 406. But see Corrigan v.

Rockefeller, 67 Ohio St. 354, 66 N.

E. 95, where the court says :

" An
arbitrator has no privileged standing

to exempt him from being called, and
it is settled that for some purposes

he is a competent witness."

In Ponsford v. Swaine, i Johns.

& H. 433, 4 L. T. N. S. 15, 70 Eng.
Reprint 816, it was held that arbitra-

tors could not be compelled to pro-

duce in evidence the papers, plans and
calculations which they had caused to

be prepared to enable them to make
their award ; nor to answer questions

concerning the nature of the accounts

and proceedings before them.

59. In re Krueger, 2 Lowell 182,

14 Fed. Cas. No. 7,942.

60. Chartered Bank v. Rich. 4
Best & S. 72>, 32 L. J. N. S. Q. B.

300, 116 E. C. L. 73; Ross V. Gibbs,

L. R. 8 Eq. 522; Skinner v. Great
Northern R. Co., L. R. 9 Exch. 298,

43 L. J. Exch. 150, 32 L. T. M. S.

233; Lafone v. Falkland Island's Co.,

4 Kay & J. 34. 27 L. J. N. S. Ch. 25,

70 Eng. Reprint 14; Cossey v. Lon-
don, B. & S. C. R. Co.. L. R. 5 C. P.

146; The London T. & S. R. Co. v.

Kirk, SI L. T. N. S. 599-

In Woolley v. North L. R. Co., L
R. 4 C. P. Cas. 602, 610, 20 L. T. N.

S. 813. 38 L. J. C. P. 317. the court

says :
" The question before us is,

what is the general rule which is to

regulate onr discretion as to granting

Vol. X

inspection of a certain class of docu-

ments, viz. reports and communica-
tions made by agents or servants, in

the ordinary course of their duty, to

their principals. It seems to me that

the rule may be thus stated: — Any
report or communication b}^ an agent

or servant to his master or principal,

which is made for the purpose of as-

sisting him to establish his claim or

defense in an existing litigation, is

privileged, and will not be ordered
to be produced ; but, if the report or

communication is made in the ordi-

nary course of the duty of the agent

or servant, whether before or after

the commencement of the litigation,

it is not privileged, and must be pro-

duced. The time at which the com-
munication is made is not the ma-
terial matter, nor whether it is confi-

dential, nor whether it contains facts

or opinions. The question is whether
it is made in the ordinary course of

the duty of the servant or agent, or

for the instruction of the master or

principal as to whether he should

maintain or resist litigation. The
documents numbered i. 2 and 3 in

this case are reports made by officers

or servants of the company to the

manager in the ordinary course of

their duty; therefore, whether litiga-

tion had begun or was contemplated
or not, they must be produced. But.

as to those numbered 5 and 7. assum-
ing that they were reports of facts

and opinions, but were made only

because the company contemplated
litigation, and for the purpose of en-

abling them to resist it, they ought
not to be produced."
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made by railway company for the purpose of procuring informa-
tion to be used as evidence in litigation,*^^ reports of mining engi-

neer to mine owner,^- report of physician of railway company who
examined a person injured by the company's train, report to be

used in damage suit brought by such person,''''' reports of scien-

tific men to be used in preparing evidence for trial, are privileged.*'*

It must appear that the documents were prepared, or letters writ-

ten, in view of litigation.*'^

A. Limited to Pending Litigation. — It is held that, to be
privileged, such communications must relate to litigation which has
actually commenced.*"'

B. Threat Not Sufficient. — Threat of litigation is not suf-

ficient."'

3. Party to Action and Party to Transaction. — It has been held

that correspondence between a party to an action and a party to

the transaction therein involved, had after threat of litigation, and
by advice of counsel, for the purpose of obtaining evidence, is

privileged.*'^

4. Writing" Signed by Opponent. — If in course of preparing evi-

dence for his principal, an agent obtains writing signed by prin-

cipal's opponent, such writing is not privileged.""

5. Minutes of Corporation. — It has been held that minutes of

In Fenner v. London & S. E. R. Co..

L. R. 7Q. B. 767, 41 L. J. Q. B. 313.

26 L. T. 971. production was ordered
because the reports there in question
were not sufficiently shown to have
been made for use in litigation. See
also Boughton v. The Citizen's Ins.

Co., II Ont. Pr. (Can.) no. Com-
pare Martin v. Butchard. 36 L. T. X.
S. 732. So held in America, Daven-
port Co. V. Pennsylvania R.. 166 Pa.

St. 480. 31 Atl. 245. Apparently
contra. Kerr & Gillespie, 7 Beav. 572.

49 Eng. Reprint 1188.

61. Canadian Pac. R. Co. f. Con-
mee, 11 Ont. (Can.) 297.

62. Bargaddie Coal Co. v. Wark.
3 McQueen, H. L. (Eng.) 467. 488.

495.
63. Friend v. London C. & D.

R. Co., 46 L. J. N. S. Ex. 696. 2

Ex. Div. 437. 36 L. T. N. S. 729;
Cossey v. London B. & S. C. R. Co..

L. R. S C. P. 146. Compare Baker
V. London & S. W. R., 37 L. J. N.
S. Q. B. 53, 8 B. & S. 645. L. R. 3
Q. B. 91. See explanation of this

case in Cossey v. London B. & C.
R. Co., supra.

64. Pacey v. Metropolitan Tram-
ways Co., 46 L. J. X. S. C. 698;

W'oollev v. Xorth London R. Co..

L. R. 4 C. P. 602, 610, 38 L. J.

C. P. 317, 20 L. T. 813.

65. Kerry County Council z: Liv-
erpool S. Assn., Irish Rep. 1905,

Vol. 2, p. 38; Fenner z'. London &
S. E. R., L. R. 7 Q- B. 767, 41 L.

J. Q. B. 313, 26 L. T. 971 ; Westing-
house v. Midland R. Co.. 48 L. T.
X. S. 462.

66. ]\Lalden z: Great Xorthern R.
Co., L. R. 9 Exch. 300; Toronto G.

R. Co. V. Taylor, 6 Ont. Pr. (Can.)
227.

67. Anderson v. Bank of British

Columbia. L. R. 2 Ch. Div. 644,

45 L. J. X. S. Ch. 449, 35 L. T. X.
S. 76. followed in Van Volkenburg
v. The Bank of British X A.. 5
Columbia 4.

68. Donahue z\ Johnston. 14 Ont.

Pr. (Can.) 476.

69. Tobakin v. Dublin S. D. T.

Co., Irish Rep. 1905, Vol. 2, p. 58.

In this case plaintiff sued for dam-
ages caused by defendants alleged

negligence. An agent of defendant
called on plaintiff and obtained from
him a signed statement showing how
the accident occurred. Held, that

Vol. X
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a railway corporation made with reference to litigation are priv-

ileged/"

6. Admissibility in Court's Discretion. — It has been held to rest

in the court's discretion to admit letters between principal and
agent in regard to evidence, although taking place after litigation

has begun. ^^

7. Regular Reports In Course of Employment. — Reports which
agent makes to his principal in the ordinary course of his duty

and not in view of litigation, are not privileged/-

VIII. COMMUNICATIONS IN REGARD TO COMPROMISE.

1. Proposed. — Communications between attorneys for opposing
parties had for the purpose of effecting a compromise of matters

in controversy between their clients are privileged."

2. Accomplished. — But if a compromise has been in fact accom-
plished, a letter from one party to the other proposing the com-
promise may be admitted.'*

IX. EXPERT IN PATENT CASE.

The rules of privilege applicable to communications between at-

torney and client, or counsel and associate govern communications
of a party to patent litigation, or his counsel, with an expert in

the art in question, employed by the party to manage the litigation

in his behalf, or with such an expert employed as assistant to

counsel.'^

plaintiff was entitled to production 73. Jardine z: Sheridan, 2 Car. &
of this writing. K. 24, 61 E. C. L. 24.

70. Worthington i: Dublin W. & 74. Collier v. Nokes, 2 Car. &
W. R. Co., 22 L. R. Ir. 310. K. 1012, 61 E. C. L. ion.
Municipal Corporation. — See 75. Lalance & Grosjean Mfg. Co.

Mayor of Bristol v. Cox, L. R. 26 v, Haberman Mfg. Co.. 87 Fed. 563.
Ch. Div. 678. 50 L. T. N. S. 7x9. In this case the court says: "While

71. Fenner v. London & S. E. I do not find any express authority
R., L. R. 7 Q. B. 767. 41 L. J. Q. dealing with the question to what
B. 313, 26 L. T. 971. extent, if at all, communications

72. Skinner v. Great Northern R. passing between counsel and client

Co., L. R. 9 Exch. 298, 43 L. 'J. Ex. on the one side and the so-called

150, L. R. 9 Ex. 298, 32 L. T. 233

;

' expert ' on the other are privileged,

Woolley V. North L. R. Co., L. R. the conditions of patent litigation

4 C. P. 602, 38 L. J. C. P. 317, 20 are such that a similar public policy

L. T. 813; Parr v. London. C. & D. would seem to require an extension

R., 24 L. T. N. S. 558. Report by of the doctrine of privilege. It is

train-conductor to railway company, quite conceivable that a patent may
showing injury to a certain person be owned by a corporation which
and circumstances under which it would be the actual party litigant,

was received, and made in compli- but the entire management of its

ance with a rule of the company, is affairs touching the use of such pat-

not privileged. Carlton v. Western ent, and the taking of whatever steps

& A. R. Co., 81 Georgia, 531, 7 S may be necessary to sustain it and
E. 623. prevent infringement, be confided to
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Privilege Lost, if Expert Acts as Witness,— The privilege is lost,

if the expert ceases to act as an assistant, and becomes a witness/**

X. CERTAIN COMMUNICATIONS NON-PRIVILEGED.

It has been held that the following communications, or knowl-
edge, are non-privileged

:

1. Ordinary Business Communications, although confidential in

point of fact."

2. Telegraphic Dispatch is not privileged.^^

some general manager or superin-

tendent skilled in the art upon
whose judgment solely the officers of

the corporation might be accustomed
to rely in deciding whether they
should prosecute an action, or re-

frain from doing so. and be the sole

one finally to determine upon what
lines and to what extent the litiga-

tion should be conducted. In such a

case the expert would be in reality,

so far as litigation upon the partic-

ular patent was concerned, the alter

ego of the complainant ; and the

privilege which public policy se-

cures to the individual litigant could
not be secured to the corporation
litigant unless it was so extended as

to include him. So, too, questions
of science and art are frequently so
mingled with questions of patent
law, in controversies arising upon
some patent, that a party substan-
tially retains an expert to conduct
the case almost as associate counsel
with the solicitor. In such a case it

would seem fair to apply the same
rule to the expert as to the counsel.

It would seem, however, that in such
a case the privilege should be lost

when the expert ceases to act as

counsel, and allows himself to be
made a witness ; at least, to the ex-
tent to which he testifies."

76. Lalance & Grosjean jMfg. Co.
V. Haberman Mfg. Co.. 87 Fed. 563.

77. Principal and Agent Eng-
land. — iMahonv 7'. National W. L.
A. F., L. R. 6 C. P. 252, 40 L. J.

N. S. C. P. 203. 24 L. T. N. S. 548
(Life insurance company and medi-
cal examiner) ; M'Corquodale v.

Bell, I C. P. 471. 45 L. J. N. S. C.
P. 329. 35 L. T. N. S. 261 (recog-
nizes rule) ; Fenner v. London &
S. E. R. Co.. L. R. 7 Q. B. 767, 41

L. J. N. S. Q. B. 313, 26 L. T. N.
S. 971 (local agents and general of-

ficers of railwaj' company) ; Cossey
V. London, B. & S. C. R. Co., L. R.

S C. P. 146; Hopkinson v. Lord
Burghley, L. R. 2 Ch. 447, 36,

L. J. N. S. Ch. 504 (letters relat-

ing to affairs of a club) ; Telford v.

Ruskin, 29 L. J. N. S. Ch. 867
(names and private dealings of cus-
tomers of merchant).

United States. — Holmes v. Com-
egys, I Dall. 439 (confidential agent
and principal) ; Corps v. Robinson,
2 Wash. C. C. 388.

Georgia. — Carlton v. Western &
A. R. Co., 81 Ga. 531, 7 S. E. 623
(report made by conductor of rail-

way train to company operating the
train, showing nature of injury to

employe and the circumstances under
which it occurred).

New York. — Sondheim v. Schmidt,
2>2 Misc. 727, 66 N. Y. Supp. 1034
(conversation between employer and
clerk. Knowledge acquired by clerk
in conduct of employer's business).

78. State v. Litchfield. 58 Me.
267; Ex parte Brown, 72 ]\Io. 83, 2>7

Am. Rep. 426; National Bank v.

National Bank, 7 W. Va. 544. In
this latter case the court says :

" We
are not prepared to approve the doc-
trine that has been advanced that

telegraphic communications are priv-

ileged from disclosure, when a

court shall have decided that they
are proper testimony to promote the

ends of justice. They are not nec-
essarily confidential in their charac-
ter, and if they were, they would not
merely, for that reason be protected.

Letters passing through the mails are
protected by act of Congress from
being seized and opened for the pur-
pose of furnishing testimony. They
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A. Action Between Receivej^ and Sender. — In action be-

tween receiver and sender of telegraphic message, officers of the

transmitting company may be compelled to produce the message
in evidence/** although a statute makes it a misdemeanor for a

person engaged in transmitting such dispatches to make known the

contents of a message to any person except the addressee.^''

B. In Criminal Prosecution. — Such dispatch is non-priv-

ileged in criminal prosecution against receiver or sender.^^

3. Banking Matters, — A banker's knowledge of his customer's

account is non-privileged.®- So as to the books and records of a

bank, although containing records of transactions relating to na-

tional debt.*^ So as to correspondence between a bank and its

agents.**
'

4. Medical Adviser to Life Insurance Company. — Report of phy-
sician acting as medical examiner for life insurance company, to

his principal as to health of applicant for insurance is not priv-

ileged.*^

5. Newspaper Keporter.— Nor is a communication to a news-
paper reporter.**^

6. Mason. — Nor are statements made by a mason in confidence

to a fellow member of that order, although the obligation of a

mason prevents his disclosing matters told him in confidence by
a brother member.*^

7. Attorney and Clerk.— In an action against an attorney his

clerk cannot refuse to testify concerning defendant's admissions,

on the ground that witness had taken an oath to keep his em-
ployer's secrets, it not appearing that the testimony called for in-

are protected for reasons of high 80. Woods v. Miller, 55 Iowa,
pubHc pohcy. But no such legis- 168, 7 N. W. 484, 39 Am. Rep. 170.

lative enactment, state or national, 81, In re Storror, 63 Fed. 564.

shields the communications by the 82, In re Davies, 68 Kan. 791, 75
telegraph; the adoption of the prin- Pac. 1048; Lloyd v. Freshfield, 2

ciple would limit the field of inquiry Car. & P. 325, 12 E. C. L. 149;
after truth, in the investigation of Hannum v. McRae, 18 Ont. Pr.

human affairs, and would be intro- (Can.) 185; .y. c. 17 Ont Pr. 567;
ducing a new class of privileged Greenl. (15th ed.) §248.
communications unknown to the 83, Heslop v. Bank of England,
common law. When the legislative 6 Sim. 192, 58 Eng. Reprint 566.
power can be so easily invoked, if 84, Anderson v. Bank of British
reasons of sufficient moment can be Columbia, 2 L. R. Ch. Div. 644, 45
made to appear for the purpose, it L. J. N. S. Ch. 449, 35 L. T. N.
may be wiser and better for the S. 76.

courts to refrain from such a line of 85. Lee v. Hammerton, 10 L. T.
decision." X. S. 730 ; Mahony v. National W.
See also Re Dwight & Macklam, 15 L. A. Co., L. R. 6 C. P. 252, 40 L.

Ont. 148; Tomline v. Tyler, 44 L. J. N. S. C. P. 203, 24 L. T. N. S. 548.

T. N. S. 187; United States v. Hun- 86, People v. Durrant, 116 Cal.
ter, 15 Fed. 712. 179. 48 Pac. 75; Bx parte Lawrence,

79. Woods V. Miller, 55 Iowa 168, 116 Cal. 298. 48 Pac. 124.

7 N, W. 484, 39 Am. Rep. 170; Ince's 87, Owens v. Frank. 7 Wyo. 457,

Case, 20 L. T. N, S, 421. 53 Pac, 282, 75 Am. St, Rep. 932,
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volvecl a disclosure of any matter afifecting the affairs of his em-
ployer's clients.®®

8. Commercial Agency. — Confidential communication made to a

commercial agency is not privileged.®'*

9. Ordinary Communication, Under Oath of Secrecy. — X'oluntary

statement between persons not occupying any of the confidential

relations hereinbefore treated must be given in evidence by the

person to whom it was made, although he may have taken an oath

not to disclose it.^°

10. Letter as to Character of Servant. — A letter in which the

writer makes statements concerning the character of a servant

whom the receiver contemplates employing is not privileged, and
may be introduced in evidence in an action against the writer.^^

88. Webb v. Smith, l Car. & P. 90. Rex v. Shaw, 6 Car. & P.

337, II E. C. L. 410. 37-2, 25 E. C. L. 443: Rex v. Thomas,
89. Shaiier v. Alterton, 151 U. S. 7 Car. &-P. 346; Mills v. Grisvvold. i

607, where it was held that state- Root (Com.) 383.

merit made by a person to Brad- 91. Webb v. East, L. R. 5 Exch.
street's commercial agency was not Div. 108. 49 L. J. Exch. 250, 41 L.

privileged. T. N. S. 715.

PRIVILECxE OF WITNESSES.—See Witnesses.

PRIZE.— See Admiralty.

PROBABLE CAUSE.— See False Imprisonment;

Libel and Slander; Malicious Prosecution.

PROCESS.— See Service.

PROMISE OF MARRIAGE.— See Breach of

Promise.

PROSTITUTION.— See Adultery; Disorderly

House ; Fornication.
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PROTEST.— See Certificates.

PROXIMATE CAUSE.— See Cause ; Injuries to Per-

son ; Master and Servant ; Negligence.

PUBLIC ADMINISTRATORS.— See Executors and

Administrators.

PUBLIC ASSEMBLAGE.— See Disturbance of Pub-

lic Assemblages.

PUBLICATION.— See Service.

PUBLIC DOCUMENTS.— See Documentary Evi-

dence ; Records.

PUBLIC DOMAIN.— See Public Lands.

PUBLIC EASEMENTS.— See Dedication.

PUBLIC INTEREST.— See Libel and Slander.
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I. MODE OF PROVING TITLE.

1. Judicial Notice. — Rules and regulations adopted by the
federal land department/ acts of Congress or legislatures',- the
governmental system of surveys,^ matters of public history/ or geo-
graphical facts/ relating to or affecting the title to public lands,

will be judicially noticed. Courts will also take notice of the fact

that title to public lands was originally in the United States,'' but
not that such was the fact at any particular date."

2. General Presumption of Regularity of Official Acts.— It is

generally presumed that officers of the federal and state land de-

partments have performed their official duties as required by law,"

1. Caha V. United States. 152 U.
S. 211; United States v. Williams, 6
Mont. 379. 12 Pac. 851 ; Larson v.

First Nat. Bank, 66 Neb. 595. 92 N.
W. 729; United States v. Gumm, 9
N. M. 611, 58 Pac. 398; Whitney v.

Spratt, 25 Wash. 62. 64 Pac. 919, 87
Am. St. Rep. 738.

In Hensley v. Tarpey. 7 Cal. 288,

it was held that the courts of Cali-

fornia were not bound to take offi-

cial notice of the rules and regula-
tions of the various departments of
the federal government. But see

Whittaker v. Pendola, 78 Cal. 296, 20
Pac. 680, holding the contrary.

Judicial notice will be taken of an
executive order creating an Indian
reservation. Apis v. United States,

88 Fed. 931.

2. Acts of Congress Gooding v.

Morgan, 70 111. 275; Hamilton v.

Shoaff, 99 Ind. 63; Wood v. Nort-
man, 85 Mo. 298; Papin v. Ryan, 32
Mo. 21.

The courts of California will take
judicial notice, that under the Act
of Congress of March 3, 1851, a per-
son claiming lands by virtue of a
Mexican grant should petition for a
confirmation thereof. Semple v.

Hagar, 27 Cal. 163.

Acts of Legislature. — In ]\Ic-

Carver v. Herzberg, 120 Ala. 523, 25
So. 3, the court took notice of a

legislative grant. See also People v.

Oakland Water Front Co., 118 Cal.

234. so Pac. 305. But see Holmes v.

Anderson, 59 Tex. 481, holding that

judicial notice would not be taken of
a special act of the legislature di-

recting the issuance of a certificate

to a particular person.

Vol. X

3. See article on " Judicial

Notice." Vol. VII, p. 1031.

4. See article on " Judicial

Notice," Vol. VII, p. 916.

5. See article on " Judicial

Notice," Vol. VII, p. 910.

6. In Smith z'. Stevens. 82 III.

554, the court took judicial notice

of the fact that title to a certain

section of land was at one time
vested in the United States, and that

it had been granted to Illinois. See
also Bonner i\ Phillips, 77 Ala.

427.

In Belcher Con. G. M. Co. v.

Deferrari, 62 Cal. 160, the court took
judicial notice of the fact that cer-

tain mining claims were originally

owned by the United States.

7. Schwerdtle v. Placer County
108 Cal. 589, 41 Pac. 448.

8. In holding that proper notice

of the forfeiture of an entry on
school lands, by reason of default

in payment of interest, would be pre-

sumed, the court said :
" In other

words, the law will presume official

acts of public officers to have been
rightly done, unless the circum-
stances of the case overturn this pre-

sumption." State V. Graham. Ji

Neb. 329, 32 N. W. 142.

In Coombs v. Lane, 4 Ohio St.

112, this general presumption was
applied to the act of an officer in

designating and selecting school

lands. See also P. & T. R. Co. v.

Stimpson, 14 Pet. (U. S.) 448, 458;
Sprayberrj' v. State, 62 Ala. 459;
Whittaker v. Pendola, 78 Cal. 296,

20 Pac. 680; Weaver v. Fairchild,

50 Cal. 360; Fulton v. McAfee, 5

How. (Miss.) 751; Green v. Barker,

47 Neb. 934, 66 N. W, 1032.
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and especially after the lapse of a long period of time.^ But this

presumption may be overcome.^"

3. Documentary Evidence.— A. Patents. — a. Issuance. — The
issuance of a patent can be proved by a certified copy or exemplifica-

tion of the record as well as by producing the patent.^^ An entry

in the books of the land office that the purchase money for land

had been paid is evidence that the patent issued to the one who paid

the money, even though the patent itself is not produced.^- The
date on the patent is evidence of the time of issuance, ^^

b. Acceptance. — Acceptance of a patent will generally be pre-

sumed in the absence of express dissent.^* Evidence that the pat-

In Woods V. Sawtelle, 46 Cal. 389,

it was held that the fact that an ap-
plication to purchase state lands had
been approved by the surveyor-gen-
eral, raised no presumption that it

conformed to the statute.

Authority Not Presumed In
State V. Stanley, 14 Ind. 409, it is

intimated that authority of the of-

ficial to act would not be presumed.
But see People v. Livingston, 8
Barb. (N. Y.) 253, where it was held
that authority of a governor to make
a grant would be presumed after a
great number of years. See also

Parkinson v. Bracken, i Pin. (Wis.)

174, 39 Am. Dec. 296.

9. McPheeters v. Wright, no
Ind. 519, 10 N. E. 634.

10. In Gough V. Dorsey, 27 Wis.
119, the presumption was overcome
by evidence that the necessary papers
were not on file, and in rendering
judgment the court said: "In the

absence of all proof to the contrary,

the correctness of the action of the

commissioners in canceling the entry
of the defendant and allowing that

of the plaintiff may well be presumed.
On the other hand, if previous appli-

cation had been duly made by the
plaintiff^, accompanied by the requisite

payment of purchase money, the pre-
sumption is equally strong that it

would have been shown by proper
entries in the books ; and so, too, is

the presumption that the application
itself would have been found in the
proper place, subject of course to
the accident of being occasionally
lost or mislaid. The presumption,
therefore, affords no aid to the
plaintiff; and, besides, it is to be re-
sorted to only where the proofs are
doubtful, or in the absence of proof."

24

See also State v. Graham, 21 Neb.

329, 32 N. W. 142.

11. Vance v. Kohlberg, 50 Cal.

346; Ney V. Mumme, 66 Tex. 268,

17 S. W. 407 ; Stevens v. Geiser, 71

Tex. 140, 8 S. W. 610.

12. Willis V. Bucher, 3 Wash. (U.

S.) 369.
13. McGowan v. Crooks, 5 Dana

(Ky.) 65.

14. United States v. Schurz, 102

U. S. 378; LeRoy v. Clayton, 2

Sawy. (U. S.) 493, iS Fed. Cas. No.
8,268; Le Roy V. Jamison, 3 Sawy.

369, 15 Fed. Cas. No. 8,271 ; Chipley

V. Farris, 45 Cal. 527.

In Alvarado v. Nordhold, 95 CaL
116, 30 Pac. 211, it is said that " when
it is signed, sealed, and recorded in

the records of the land-office, then,

so far as the government is con-
cerned, the title to the land therein

described has been transferred to the

grantee, and ' its acceptance by the

grantee will then be conclusively pre-

sumed, unless, immediately upon
knowledge of its issue, his refusal to

accept it is explicitly declared, and
such refusal is communicated to the

land-office.'

"

Reasons— " No one can be com-
pelled by the government, any more
than by an individual, to become a

purchaser, or even to take a gift.

No one can have property, with its

burdens or advantages, thrust upon
him without his assent. In order,

therefore, that the patent of the

government, like the deed of a pri-

vate person, may take effect as a con-

veyance, so as to bind the party to

whom it is executed, and transfer

the title to him, it is essential that it

should be accepted. As the posses-

sion of property is universally, or
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entee treated the land as his/^ or of a previous application for the

patent/'^ is persuasive evidence of its actual acceptance.

c. As Evidence. — (1.) In General.— A patent is evidence of the

fact that all the requisites to a legal sale of public lands have been
complied with/'^ and when in proper form is admissible without

preliminary proof of title in the government/® execution/^ or deliv-

nearly so, considered a benefit, the

acceptance by the grantee of the con-
veyance transferring the title, where
no personal obligation is imposed,
whether the conveyance be a patent
of the government or the deed of an
individual, will always be presumed
in the absence of express dissent,

whenever the conve3'ance is placed in

a condition for acceptance." LeRoy
V. Jamison. 3 Sawy. 369, 15 Fed. Cas.

No. 8,271.

15. Thus, evidence that the gran-
tees made a division of the land is

sufficient (Woods v. Banks, 14 N.
H. loi). Evidence that he assumed
to dispose of the land by will is suffi-

cient to show acceptance (Mackin-
non V. Barnes, 66 Barb. (N. Y.) 91).

16. United States v. Schurz, 102
U. S. 378; LeRoy v. Jamison, 3
Saw}-. 369, 15 Fed. Cas. No. 8,271.

In the latter case such evidence is

said to be strong when the patent
conforms to the application, but not
conclusive when it is issued without
a final survey. " He asked what the
law authorized him to have, and so
far as the law is disregarded in the
survey he stands free as to his ac-

ceptance of the result."

17. In Goodlet v. Smithson, 5
Port. (Ala.) 245. 30 Am. Dec. 561,

the court said :
" In the ordinary case

of contracts between individuals, re-

lating to the sale of lands, the title

of the seller does not pass to the
purchaser, except a conveyance in the
form prescribed by law be actually
executed, previous to which, the in-

terest of the purchaser is a mere
equity; but this is because the title

to land can pass alone by reason of
some one of the common assurances,
or conveyances which are known to

the law. In case of sales made by
the United States, the law gives the
right, and the patent may be con-
sidered, not as the title itself, but as
the evidence by which it is shown,
that the prerequisites to a legal sale

Vol. X

have been complied with." See also

Adams v. Burke, 3 Sawy. (U. S.)

415. I Fed. Cas. No. 49; Wythe -v.

Haskell, 3 Sawy. (U. S.) 574- 30
Fed. Cas. No. 18.118; Roeder v.

Fouts, 5 Wash. (U. S.) 133, 31

Pac. 432.

18. Knabe v. Burden. 88 Ala. 436.

7 So. 92 ; Long V. McDow, 87 Mo.
197; Clark V. Holdridge, 12 App. Div.

613, 43 N. Y. Supp. 115; Reynolds v.

Weiss, 27 Wis. 450.

In Grant v. Smith, 26 Mich. 201,

it was held that a swamp land patent
from the state was admissible with-
out proof of ownership in the state.

In Keeran v. Griffith, 31 Cal. 464,
the court in holding that a patent
from the state was not presumptive
evidence that the land was not swamp
and overflowed lands said :

" This
case was formerly before the court,

and is reported in 27 Cal. 87. On
that appeal it was held that the court
erred in instructing the jury that the

character of the lands, as to their

being dry lands, or swamp and over-

flowed lands, was conclusively es-

tablished by the survey made under
the authority of the general govern-
ment. The complaint now comes
from the other party, the defendant,
who contends that the court erred in

admitting the patent from the state

as ' presumptive evidence that the land

was swamp and overflowed land,' and
in instructing the jury that ihe patent

was prima facie evidence that the

land was of that character. The
learned judge erred, we think, in as-

signing to the patent any value as

evidence of that fact as against the

defendant, who claimed under the

United States by virtue of the Home-
stead Act of 1862." See also Keeran
V. Allen, 33 Cal. 542.

19. Robinson v. Cahalan, 91 Ala.

479, 8 So. 415; Yount V. Howell, 14

Cal. 465; Gallup v. Armstrong, 22

Cal. 481 ; Steeple v. Downing, 60

Ind. 478.



PUBLIC LANDS. 371

ery.-^ Recordation is not necessary to render a patent admissible.^^

(2.) Weight in Evidence.'— A patent is higher evidence of title

than a receiver's certificate of prior purchase ;^- but in equity, the

latter, if shown to be prior, will prevail.-^ It is also higher evi-

dence than a title by confirmation.-'* It is sometimes said to be

the highest evidence of title.-^

d. Presumption of Validity. — It is presumed that a patent is-

sued by the United States or a state is valid^^ and that all incipient

As applied to colonial grants, see

People V. Livingston. 8 Barb. (N.
Y.) 253; Bogardus z'. Trinity Church,

4 Sandf. Ch. (N. Y.) 633.

Reasons. — " The seal of the gen-
eral land office is a public seal, and
stands on the footing of the seal of

a court of record. In this character

it implies verity, and is of itself suffi-

cient proof of the due execution of

any instrument to which the law re-

quires its annexation." Bowser v.

Warren, 4 Blackf. (Ind.) 522.

20. United States. — United States

V. Schurz, 102 U. S. 378; LeRoy v.

Clayton. 2 Sawy. 493, 15 Fed. Cas.

No. 8.268.

California. — Houghton v. Harden-
berg. S3 Cal. 181 ; Cruz 7-. Martinez.

53 Cal. 239 ; Eltzroth v. Rvan. 89 Cal.

13s. 26 Pac. 647; Chipley v. Farris,

45 Cal. 527.

Louisiana. — Kittridge v. Breaud,
2 Rob. 40.

Washington. — Sayward v. Thomp-
son. II Wash. 706, 40 Pac. 379.

21. A statute of the United States

requires the recordation of all patents
before they are issued, but when is-

sued they must be received as evi-

dence of title without proof of such
recordation. Callaway Z'. Fash, 50
Mo. 420.

22. Wilcox V. Jackson. 13 Pet.

(U. S.) 408; Isaacs v. Steel. 4 HI-

97; Wiggins v. Lusk, 12 111. 132;
Dickenson v. Brown, 9 Smed. & M.
(Miss.) 130.

In Mississippi, it is provided by
statute that " A certificate of entry
shall be taken and received as vest-
ing a full, complete and legal title, so
far as to enable the holder to main-
tain any action thereon, and the same
shall be received in evidence as such,
in any court in this state." Constru-
ing this, the Supreme court of this

state has said :
" It makes the certi-

ficate but a substitute for a better

title. It does not profess to place it

on an equal footing with a patent.

The public lands belong to the United
State, and Congress has declared
what shall be the complete legal

title. When that legal title passes, it

must be intrinsically superior to a
mere entry." Hester v. Kembrough,
12 Smed. & M. (Miss.) 659.

23. Wilcox V. Jackson, 13 Pet.

(U. S.) 498; Isaacs v. Steel. 4 111.

97; Wiggins V. Lusk. 12 111. 132.

24. Papin v. Ryan, 36 Mo. 406.
25. Knabe z'. Burden, 88 Ala. 436.

7 So. 92 ; Bell v. Hearne, 10 La.
Ann. 515.

26. United 5"/a/r.y. — Minter v.

Crommelin. 18 How. 87; Smelting
Co. z'. Kemp, 104 U. S. 636; Jenkins
z'. Trager. 40 Fed. 726; Harkrader v.

Carroll, 76 Fed. 474 ; King z>. Mc-
Andrews, III Fed. 860, 50 C. C.

A. 29.

California. — Leviston v. Ryan. 75
Cal. 293. 17 Pac. 239; Collins v. Bart-

lett, 44 Cal. 371 ; Hooper v. Young,
140 Cal. 274, 74 Pac. 140, 98 Am.
St. Rep. 56.

Kansas. — Richards v- Griffith, 57
Kan. 234. 45 Pac. 600.

A^cbroska. — Green z>. Barker, 47
Neb. 934. 66 N. W. 1032.

Wisconsin. — Reynolds v. Weiss.
27 Wis. 450; Schnee v. Schnee, 23
Wis. 377, 99 Am. Dec. 183; Knight
r. Leary, 54 Wis. 459.
A survey will be presumed to have

been made if necessary to support a

grant. People v. Livingston, 8 Barb.

(N. Y.) 253.

Colonial Grants or Patents This
general presumption applies to co-

lonial patents, but a grant by the pro-
vincial governor of New Hampshire
will not be presumed valid in what

Vol. X
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steps had been regularly taken before the title was perfected by the

patent.-^ It follows that a patent is admissible in evidence without

any evidence of the performance of the preliminary steps. -^

e. Conclusiveness of Presumption as to Validity. — (l.) In Col-

lateral Proceeding at Law This presumption is generally con-

clusive as against collateral attack in an action at law,-^ and evidence

is now Vermont without any evi-

dence upon the subject. Woods v.

Banks, 14 N. H. loi,

27. United States.— Brush v.

Ware, 15 Pet. 93 ; Smehing Co. v.

Kemp, 104 U. S. 636; Colorado Coal
& Iron Co. v. United States, 123 U.
S. 307; United States v. Maxwell
Land Grant Co., 121 U. S. 325, .y. c,

122 U. S. 365; Bouldin v. Massie, 7
Wheat. 122; Bagnell :'. Broderick, 13

Pet. 436; Southern Pac. R. Co. v.

Stanle}', 49 Fed. 263 ; Harkrader v.

Carroll, 76 Fed. 474.

Arkansas. — State v. Morgan, 52

Ark. 150, 12 S. W. 243.

California. — Merriam i'. Bachioni,

112 Cal. 191, 44 Pac. 481 ; Burrell v.

Haw, 40 Cal. 272> \ Southern Pac. R.

Co. V. Purcell, 77 Cal. 69, iS Pac.

886; Yount v. Howell, 14 Cal. 465;
Hooper v. Young, 140 Cal. 274, 74
Pac. 140, 98 Am. St. Rep. 56.

Colorado.— Smith v. Pipe, 3 Colo.

187; Poire V. Wells, 6 Colo. 406.

Illinois. — Trustees of Schools v.

Allen, 21 111. 120.

Kansas. — Richards v. Griffith, 57
Kan. 234, 45 Pac. 600.

Michigan. — Weber v. Pere Mar-
quette Boom Co., 62 Mich. 626, 30
N. W. 469.

Minnesota. — Sharon v. Woold-
rick, 18 Minn. 325.

Mississippi. — Fulton v. McAlfee,

5 How. 751 ; Surget v. Little, 2

Cushm. 118; Sweatt v. Corcoran, 2,7

Miss. 513; Carter v. Spencer, 4 How.
42. 34 Am. Dec. 106.

Missouri. — Hill v. Miller, 36 Mo.
182 ; Barry v. Gamble, 8 Mo. 88 ; Al-

lison V. Hunter, 9 Mo. 749; Gibson
V. Chouteau, 39 Mo. 536.

Nebraska. — Green v. Barker, 47
Neb. 934, 66 N. W. 1032.

Ohio. — Strong v. Lehmer, 10

Ohio St. 93.

Wisconsin. — Reynolds v. Weiss,

27 Wis. 450; Schnee v. Schnee, 23
Wis. 377, 99 Am. Dec. 183.

Wyoming. — Demars v. Hickey, 13
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Wyo. 371, 80 Pac. 521, rehearnig de-

nied, 81 Pac. 705.

Thus, where . one of the necessary
steps is an order from the secretary

to the register to offer the land for

sale, because of prior abandonment,
it will be presumed that the order
was given. Minter v. Crommelin,
18 How. (U. S.) 87. It raises the

presumption that the land was regu-
larly surveyed and ofifered for sale,

and regularly entered by the paten-

tee. Surget V. Little, 2 Cushm.
(Miss.) 118.

Reasons. -r- The reasons are stated

by Marshall, C. J., in an early case

:

" The laws for the sale of public

lands provide many guards to secure

the regularity of grants, to protect

the incipient rights of individuals,

and also to protect the state from im-
position. Officers are appointed to

superintend the business; and rules

are framed prescribing their dut}-.

These rules are, in general, directory;

and when all the proceedings are

completed by a patent issued by the

authority of the state, a compliance
with these rules is presupposed. That
every prerequisite has been per-

formed, is an inference properly de-

ducible, and which every man has a
right to draw from the existence of

the grant itself." Polk v. Wendal, 9
Cranch (U. S.) 87. See also Strong
V. Lehmer, 10 Ohio St. 93.

28. Southern Pac. R. Co. v. Pur-
cell 77 Cal. 69, 18 Pac. 886; Sweatt
V. Corcoran, 2>7 Miss. 513.

29. United States. — ^m&\img Co.

z'. Kemp, 104 U. S. 636; Chapman v.

School Dist., 5 Fed. Cas. No. 2,607;

DeGuyer v. Banning, 167 U. S. 723,

affirming 27 Pac. 761 ; Johnson v.

Drew, 171 U. S. 93; Burfenning v.

Chicago St. P. M. & O. R. Co., 163

U. S. 321 ; New Dunderberg Min. Co.

V. Old, 79 Fed. 598, 25 C. C. A. 116;

King V. McAndrews, iii Fed. 860,

50 C. C. A. 29; Boynton v. Haggart,

120 Fed. 819, 57 C. C. A. 301; Co-
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as to possession or adverse rights of otliers,'** settlement and im-

provement,^^ the character of the land,^- or fraud,^^ will be ex-

cluded. Additional instances of the application of this rule will

be found in the note.^* But evidence is admissible in an action at

well V. Lammers, 21 Fed. 200; Cahn
V. Barnes, 5 Fed. 326; Sharp v.

Stephens, 21 Fed. Cas. No. 12,710.

Alabama. — Stringfellow v. Ten-
nessee Coal, I. & R. Co., 117 Ala. 250,

22 So. 997.
Arizona. — K.z.nsSiS City M. & M.

Co. V. Clay, 3 Ariz. 326, 29 Pac. 9.

Arkansas. — State v. Morgan, 52
Ark. ISO, 12 S. W. 243.

California. — Turner v. Donnelly,

70 Cal. 597, 12 Pac. 469; Irvine v.

Tarbat, 105 Cal. 237, 38 Pac. 896;

Yount V. Howell 14 Cal. 465; Doll

V. Meador, 16 Cal. 295; Ely v. Fris-

bie, 17 Cal. 250; Miller v. Dale, 44
Cal. 562; Thompson v. Doaksum, 68

Cal. 593, ID Pac. 199.

Colorado. — Poire v. Wells, 6

Colo. 406.

lozva. — Harmon v. Steinman, 9
Iowa 112.

Louisiana. — Jones v. Wheelis, 4
La. Ann. 541 ; Ford's Heirs v. Mor-
ancy, 14 La. Ann. 77; Lott v. Prud-
honime, 3 Rob. 293 ; Carter v. Monet-
ti, 6 Rob. 82 ; McGill v. McGill, 4 La.

Ann. 262.

Michigan. — Webber v. Pere i\Iar-

quette Boom Co., 62 Mich. 626, 30
N. W. 469.

Mississippi. — Sweatt v. Corcoran,

37 Miss. 513; Carter v. Spencer, 4
How. 42, 34 Am. Dec. 106; Dixon v.

Porter, i Cushm. 84.

Missouri. — Allison v. Hunter, 9
Mo. 749.

Montana. — Silver Bow M. & M.
Co. z: Clark, 5 Mont. 378, 5 Pac. 570

;

Traphagen v. Kirk, 30 Mont. 562, 77
Pac. 58.

Nebraska. — Green v. Barker, 47
Neb. 934, 66 N. W. 1032.

New Mexico. — Chavez v. Cha-
vez de Sanchez, 7 N. M. 58, 32
Pac. 137.

North Carolina. — Dosh v. Cape
Fear Lumb. Co.. 128 N. C. 84, 38
S. E. 284 (state grant).
Oregon. — Sanford v. Sanford, 19

Or. I, 13 Pac. 602.

Utah. — Kahn v. Old Tele. Min.
Co., 2 Utah 174; Ferry v. Street, 4
Utah 521, 7 Pac. 712.

Wisconsin.— Parkison v. Bracken,
1 Pin. 174, 39 Am. Dec. 296.

30. Evidence that one was in pos-
session of land and had adverse
rights to those of the patentee at the

time the patent issued is not admis-
sible in an attack on the patent in

an action at law. See New Dunder-
berg M. Co. v. Old, 79 Fed. 598, 25
C. C. A. 116; Johnson v. Drew, 171

U. S. 93 ; De Guyer v. Banning, 167

U. S. 722,.

31. Thus, a patent is conclusive

evidence of settlement and per-

formance of subsequent conditions as

to improvements. Chapman v.

School Dist. 5 Fed. Cas. No. 2,607;

Jenkins v. Gibson, 3 La. Ann. 203.

32. When a patent is issued upon
a preemption or homestead claim, it

is conclusive evidence that the land

in question was open to preemption
and homestead. Irvine v. Tarbat,

105 Cal. 22,7. 38 Pac. 896. See also

Cowell V. Lammers, 21 Fed. 200;

Dreyfus v. Badger, 108 Cal. 58, 41

Pac. 279; Klauber v. Higgins, 117

Cal. 451, 49 Pac. 466; Standard
Quick-Silver Co. v. Habishaw, 132

Cal. lis; Trapahagen v. Kirk, 30
Mont. S62, 77 Pac 58.

Contra. — In Kansas City M. & M.
Co. V. Clay, 3 Ariz. 326, 29 Pac. g,

it was held that a preemption patent

might be impeached in an action at

law by showing that at the date of

the final proofs there were known to

exist mineral deposits which ex-

empted it from such entry.

33. Evidence of fraud in procur-

ing a patent is not admissible at law.

Field V. Seabury, 60 U. S. 323; State

V. Morgan, S2 Ark. 150, 12 S. W.
243; Miller v. Dale, 44 Cal. 562;-

Turner v. Donnelly, 70 Cal. S97. 12

Pac. 469; Kein's Heirs v. Argen-
bright, 26 Iowa 493; Bruckner's Les-

see V. Lawrence, i Doug. (Mich.) 19.

Fraud apparent on the face of a

patent may be taken advantage of in

an action at law. Arnold v. Grimes,

2 G. Gr. (Iowa) 77-

34. Under the Donation Act
which provides that a married set-
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law to show that a patent is absohitely void for want of power to

make the grant,^^ or that the land was reserved from sale,^*' or that

tier's interest in case of his death
shall be granted to his widow and
children or heirs as the direct donees
of the United States, a patent issued
to the heirs of the settler is conclu-
sive in an action at law that there
were no children. Cutting v. Cut-
ting, 6 Fed. 259.

Evidence of the proceedings on
which the patent was based is not
admissible to overcome the effect of
the patent in an action at law. Mil-
ler V. Grunsky (Cal.), 66 Pac. 858.

35. United States. — Polk's Les-
see V. Yendal, 9 Cranch 87; Patter-
son V. Winn, 11 Wheat. 380; Wright
V. Roseberry, 121 U. S. 488; Stod-
dard V. Chambers, 2 How. 284; King
V. McAndrews, iii Fed. 860, 50 C.

C. A. 29.

California.— Edwards z'. Rolley,

96 Cal. 408, 31 Pac. 267, 31 Am. St.

Rep. 234.

Florida. — Johnson v. Drew, 34
Fla. 130, 15 So. 780, 43 Am. St.

Rep. 172.

loTva. — Arnold v. Grimes, 2 G.
Gr. 77-

Mississippi. — H i t-t u k-h o-mi v.

Watts, 7 Smed. & M. 363, 45 Am.
Dec. 308; Dixon v. Porter, i

Cushm. 84.

Missouri.— Morgan v. Stoddard,
187 Mo. 323, 86 S. W. 133-

Nevada.— Rose v. Richmond Min.
Co., 17 Nev. 25, 27 Pac. 1105.

Any extrinsic evidence showing
want of authority to issue a patent
is admissible. Lakin v. Dolly, 53
Fed. 333.

Extrinsic evidence is admissible to

show that the land was a portion of
a Mexican grant and had been pre-

viously conveyed (Doolan v. Carr,

125 U. S. 618) ; and to show that the
land was mineral, and therefore not
subject to patent. Kansas City M. &
M. Co. V. Clay, 3 Ariz. 326, 29 Pac.

9; Chicago Quartz Min. Co. v. Oliver,

75 Cal. 194. 16 Pac. 780, 7 Am. St.

Rep. 143 ; McLaughlin v. Powell, 50
Cal. 64. See also Carr v. Quigley, 57
Cal. 394.

A patent issued under an erroneous
construction of the law is not con-
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elusive. Southern Pac. R. Co. v.

Wiggs, 43 Fed. 333-

Evidence is admissible to show
that the interior department had no
jurisdiction to issue a patent. Crapo
V. Troy Tp., 98 Mich. 635, 57 N.
W. 806.

In Smelting Co. v. Kemp, 104 U.
S. 636, Justice Field said :

" If they
never were public property, or had
previously been disposed of, or if

Congress had made no provision for

their sale, or had reserved them, the

department would have no jurisdic-

tion to transfer them, and its at-

tempted conveyance of them would
be inoperative and void, no matter
with what seeming regularity the

forms of law may have been ob-

served. The action of the depart-

ment would, in that event, be like

that of any other special tribunal not
having jurisdiction of a case which
it had assumed to decide."

36. United States. — Stoddard v.

Chambers, 2 How. 284; Morton v.

Nebraska, 21 Wall. 660; Riley v.

Welles, 154 U. S. 578; Garrard v.

Silver Peak Mines, 82 Fed. 578.

Florida. — Florida Town Imp. Co.

V. Bigalsky, 44 Fla. 7/1, 33 So. 450.

Mississippi. — Hit-tuk-ho-mi v.

Watts, 7 Smed. & M. 363, 45 Am.
Dec. 308.

Missouri. — Wright v. Rutgers, 14

Mo. 585; Perry v. O'Hanlon, 11 Mo.
585, 49 Am. Dec. 100.

But evidence of withdrawal after

a patent has been issued is incompe-
tent. Knudsen v. Omanson, 10 Utah,

124, 37 Pac. 250.

In Burfenning v. Chicago, St. P.,

M. & O. R. Co., 163 U. S. 321, the

court said :
" It has undoubtedly been

affirmed over and over again that in

the administration of the public land

system of the United States, ques-

tions of fact are for the consideration

and judgment of the land depart-

ment, and that its judgment thereon
is final. . . . And it cannot be

doubted that the decision of the land

department, one way or the other, in

reference to these questions is con-

clusive and not open to relitigation in

the courts, except in those cases of
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there was no title in the government to grant.-''^ Of course a patent

absolutely void on its face may be impeached in any proceeding."^

fraud, etc. . . . But it is also

equally true that when by act of Con-
gress a tract of land has been re-

served from homestead and preemp-
tion, or dedicated to any special pur-

pose, proceedings in the land depart-

ment in defiances of such reservation

or dedication, although culminating

in a patent, transfer no title, and may
be challenged in an action at law."

37. Evidence of Prior Title From
Same Source.— Evidence of prior

title from the same source, either by
legislative grant, patent, treaty or

otherwise, is admissible.

United States. — Willot v. San-
ford, 19 How. 79; Patton v. Caroth-

ers, 18 Fed. Cas. No. 10,833; Nel-

son V. Moon, 3 McLean, 319, 17 Fed.

Cas. No. 10, iii; Francoeur v. New-
house, 40 Fed. 618; McCreery v. Has-
kell, 119 U. S. 327-

Alabama. — Knabe v. Burden, 88

Ala. 436, 7 So. 92; Goolsbee v. Ford-
ham, 49 Ala. 202.

Arinoiia. — Tombstone Townsite
Cases, 2 Ariz. 272, 15 Pac. 26; Black-

more V. Reilly, 2 Ariz. 442, 17 Pac. 72.

California. — Megerle v. Ashe, 27
Cal. 322, 87 Am. Dec. 76.

Illinois. — Gallipot v. Manlove, 2

111. 156; Garner v. Willett, 18 111. 455.

Indiana. — Daggett v. Bonewitz,

107 Ind. 276, 7 N. E. 900.

/owa. — Rankin v. Miller, 43
Iowa II.

Louisiana. — Dufresne v. Haydel,

7 La. Ann. 660; Wiggins v. Guier,

13 La. Ann. 356.

Wisconsin. — Parkinson v. Brac-

ken, I Pin. 174, 39 Am. Dec. 296.

In a contest between a state patent

and a federal patent, evidence is ad-

missible to show that the federal

government had no title to pass. The
state claiming under a legislative

grant, its patentee was really claim-

ing through a prior federal grant, and
the rule stated in the text applies.

Megerle v. Ashe, 27 Cal. 322, 87 Am.
Dec. 76.

A subsequent patent cannot be read
in evidence. Patton v. Carothers, 18

Fed. Cas. No. 10,833.

Generallj\ the first patent vests the
legal title. See cases cited above.

But in equity the court may look

behind the patents and grant relief to

the party who has the first equity.

California. — Smith v. Athern, 34
Cal. 506.

Illinois. — Isaacs v. Steel, 4 111. 97.

Louisiana. —- Climer v. Selby, 10

La. Ann. 182.

Mississippi. — McAfee's Heirs v.

Keirn, 17 Smed. & M. 780, 45 Am.
Dec. 331.

Missouri. — Morton z'. Blanken-
ship, 5 Mo. 346; Wright v. Rutgers,

14 Mo. 585 ; Magwire v. Tyler, 40
Mo. 406.

Ohio. — Parker v. Wallace, 3
Ohio 490.

The older patent is the highest evi-

dence of title, and so long as it re-

mains in force is conclusive against

a iunior title. Gallipot v. Manlove,
2 ill. 156.

In Contest Between State and
Federal Patent.— In a contest be-

tween a state and federal patent

evidence that the state had no title

when it made its grant is competent.

Sherman v. Buick, 93 U. S. 209. See
also Ludeling v. Vester, 20 La.

Ann. 433.

In a contest between a federal

patent and a prior French or Spanish
grant, it may be shown that the fed-

eral government had no title to con-

vey. It is a principle applicable to

every grant that it cannot affect pre-

existing titles. City of New Orleans

v. De Armas, 9 Pet. (U. S.) 224.

See also Northern Pac. R. Co. v.

McCormick, 72 Fed. 736. 19 C. C.

A. 165, 44 U. S. App. 396; Gregg v.

Tesson, i Black (U. S.) 150.

38. Sherman v. Buick, 93 U. S.

209; Poire V. Wells, 6 Colo. 406;
Schwenke v. Union Depot & R. Co. 7
Colo. 512, 4 Pac. 905; Arnold v.

Grimes, 2 G. Gr. (Iowa) 77.

The rule is stated and illustrated 111

State V. Morgan. 52 Ark. 150, 12 S.

W. 243, as follows :

'* If the patent

were absolutely void on its face, that

is, if it appeared on its face to be
invalid, either when read in the light

of existing law, or by reason of what
the court must take judicial notice of;

as, for instance, that the land is re-

Vol. X
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(2.) In Direct Proceeding by Government To Cancel Patent.— While
evidence tliat a patent is voidable is not admissible in an action at

law, it will be received in a direct proceeding by the government to

cancel the patent.^® Thus evidence of fraud or mistake is admis-
sible.*'*

(3.) In Equitable Action by Individual.— In an equitable action

to enforce a trust as against the patentee, evidence of fraud'*^ on
the part of the patentee or of the proceedings in the land department
is admissible.*- In such a proceeding the person seeking to have
the patentee declared his trustee, must, in the absence of a contract

with such patentee, connect himself with the paramount source of

title and also show that he has prosecuted his claim with diligence.*^

f . Burden of Showing Invalidity. — Where the validity of a
patent may be impeached in an action at law, the burden of proving
the invalidity is on the one alleging such fact.** In an action to

cancel or set aside a patent for fraud or mistake the government
must prove the facts, by clear, unequivocal and convincing evi-

dence.*^ A claim.ant seeking to hold the patentee as trustee has the

served by the statutes from sale, or
otherwise appropriated, or that it was
executed by officers not intrusted by
law with the power to issue grants
of portions of the public domain, it

would be subject to assault in any
controversy."

39. Patterson v. Winn, ii Wheat.
(U. S.) 380; United States v. Pratt
Coal & Coke Co., 18 Fed. 708; John-
son V. Towsley, 13 Wall. (U. S.)

72; Carter v. Thompson, 65 Fed.
329; State V. Morgan, 52 Ark. 150,
12 S. W. 243; Johnson v. Drew, 34
Fla. 130, IS So. 780, 43 Am. St.

Rep. 172.

40. Field V. Seabury, 60 U. S. 323

;

United States v. Hughes, 52 U. S.

552; United States v. Throckmorton,
98 U. S. 61 ; United States v. Minor,
114 U. S. 22,2,; Colorado Coal Co. v.

United States, 123 U. S. 307.

41. Hedrick v. Atchison, T. & S.

F. R. Co., 120 Mo. 516, 25 S. W. 759;
Strong V. Lehmer, 10 Ohio St. 93.

42. Carr v. Fife, 156 U. S. 494.
The case of Smelting Co. v. Kemp,
104 U. S. 636. was distinguished.
" In that case the offer was to show,
in an action at law. a record of the
proceedings in the land office in

order to impeach the patent, and the
ruling was that, as against a patent
regular upon its face, and in an ac-
tion at law, such an offer was inad-
missible."

Vol. X

43. Dreyfus v. Badger, 108 Cal.

58, 41 Pae. 279.

A third party, having no prior

equitable interest, has no standing in

court. Houck v. Kelsey, 17 Kan.

333; Dawson v. Mayall, 45 Minn.
408. 48 N. W. 12; Lamprey v. Mead,
54 Minn. 290, 55 N. W. 1132, 40 Am.
St. Rep. 328; Sarpy v. Papin, 7
Mo. 503.

* 44. Leviston v. Ryan, 75 Cal. 293,

17 Pac. 239; Collins v. Bartlett, 44
Cal. 371.

The evidence must be clear and
satisfactory. Martin v. Boon, 2

Ohio 237.

45. Colorado C. & I. Co. v. United
States, 123 U. S. 307; Maxwell Land
Grant Case, 121 U. S. 325, affirmed

on rehearing, 122 U. S. 365; United
States V. Hancock, 133 U. S. 193;
United States v. Budd, 144 U. S. 154,

affirming 43 Fed. 630; United States

V. Edwards, 33 Fed. 104; United
States V. Wenz, 34 Fed. 154; United
States V. Meeker, 50 Fed. 146;
United States v. Clark, 138 Fed. 294,
aMrming 125 Fed. 774; Moffat v.

United States, 112 U. S. 24; People
V. Swift, 96 Cal. 165, 31 Pac. 16.

In Maxwell Land-Grant Case, 121

U. S. 325, 381. the court said :
" We

take the general doctrine to be, that

when in a court of equity it is pro-

posed to set aside, to annul or to cor-

rect a written instrument for fraud
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burden of showing that, if the law had been properly administered,

the title would have been awarded to him. A mere showing of

error in the land department is not sufficient in such case.*^

g. Effect of Recitals. — Recitals of fact in a patent are conclu-

sive evidence of such facts as against any one claiming under it;*^

or mistake in the execution of the

instrument itself, the testimony on
which it is done must be clear, un-

equivocal, and convincing, and that

it cannot be done upon a bare pre-

ponderance of evidence which leaves

the issue in doubt. If the proposi-

tion, as thus laid down in the cases

cited, is sound in regard to the ordi-

nary contracts of private individuals,

how much more should it be observed

where the attempt is to annul the

grants, the patents, and other solemn
evidences of title emanating from the

government of the United States

under its official seal. In this class

of cases, the respect due to a patent,

the presumptions that all the preced-

ing steps required by the law had
been observed before its issue, the im-

mense importance and necessity of

the stability of titles dependent upon
these official instruments, demand
that the effort to set them aside, to

annul them, or to correct mistakes
in them should only be successful

when the allegations on which this is

attempted are clearly stated and fully

sustained by proof. It is not to be

admitted that the titles by which so

much property in this country and
so many rights are held, purporting

to emanate from the authoritative

action of the officers of the govern-
ment, and, as in this case, under the

seal and signature of the president

of the United States himself, shall be

dependent upon the hazard of suc-

cessful resistance to the whims and
caprices of every person who chooses
to attack them in a court of justice;

but it should be well understood that

only that class of evidence which
commands respect, and that amount
of it which produces conviction, shall

make such an attempt successful."
46. American Mtg. Co. v. Hopper,

64 Fed. 553, 12 C. C. A. 293, 29 U.
S. App. 12; Puget Mill Co. v. Brown,
59 Fed. 35, 7 C. C. A. 643 ; Bohall v.

Dilla, 114 U. S. 47; Small v. Rake-
straw, 28 Mont. 413, 72 Pac. 746, 104
Am. St. Rep. 691.

In Lee v. Johnson, 116 U. S. 48,

the court said :
" It is not enough,

however, that fraud and imposition

have been practiced upon the depart-

ment, or that false testimony or

fraudulent documents have been pre-

sented; it must appear that they af-

fected its determination, which, other-

wise, would have been in favor of

the plaintiflf. He must in all cases

show that but for the error or fraud

or imposition of which he complains,

he would be entitled to the patent; it

is not enough to show that it should

not have been issued to the patentee."

47. Arkansas. — Hendry v. Wil-

lis, 2>2) Ark. 833; Chrisman v. Jones,

31 Ark. 609.

California. — Jatunn v. Smith. 95
Cal. 154, 30 Pac. 200; Chant v. Rey-
nolds. 49 Cal. 213; McGarrahan v.

New Idria Min. Co., 49 Cal. 331;

Stark V. Barrett, 15 Cal. 361.

Kentucky. — Weaver v. Froman, 6

J. J. Marsh. 213; Cain v. Flynn, 4
Dana 499.

Louisiana. — Boatner v. Ventress,

8 Mart. (N. S.) 645, 657.

Pennsylvania. — Downing v. Gal-

lagher, 2 Serg. & R. 455; Backop v.

Critchlow, 142 Pa. St. 518, 21

Atl. 984.

Texas. — Malone zj. Dick, 94 Tex.

419, 61 S. W. 112.
_

IVisconsin. — Knight v. Leary, 54
Wis. 459, II N. W. 600; Eaton v.

North, 20 Wis. 449.

Recitals in a patent are evidence

of when the lands were earned.

Johnson v. Ballon, 28 Mich. 379-

A recital that the title was taken

in trust is evidence of the trust.

Dean v. Long, 122 111. 447, 14 N.

E. 34-

A recital is evidence of the con-

sideration and of the authority upon
which the patent issued. Ledbetter

V. Borland, 128 Ala. 418. 29 So. 579-

A recital in a patent that the paten-

tee is the heir of the original claim-

ant, and has performed the necessary

conditions, is sufficient evidence of

those facts in an action of ejectment

Vol. X
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and they are binding as well upon the government except in a di-

rect proceeding to cancel or set aside the patent.^^ But they are
not conclusive against a prior claimant.'*^

h. Land Presumed Severed From Public Domain at Date of
Patent. — It Will be presumed in the absence of evidence to the

contrary that land was severed from, the public domain at the date

of the patent.^"

B. Certificates. — a. In General. — Certificates of entry or lo-

cation are admissible for the purpose of showing right of posses-

sion,^^ or location of land.^^ Final certificates of purchase or final

receipts are admissible as evidence that the holder owns the lands

described^^ or is entitled to patent and has an equitable interest

by the patentee. Chant v. Reynolds,

49 Cal. 213.

But recitals are not enough to show
that title is of an earlier date than
the patent itself. Marsh v. Brooks,
8 How. (U. S.) 223.

48. Boggs V. Merced INIin. Co., 14

Cal. 279.

Reasons— " The patent is not only

the deed of the United States—it is

evidence of the proceedings recited in

it, and is a solemn record of the

government, of its action and judg-

ment, with respect to the title of the

claimant. As such, it imports abso-

lute verity." McGarrahan v. New
Idria M. Co., 49 Cal. 331. The court

said further :

" Wliile the recitals of

fact are binding on all concerned, an
opinion of the executive officers in

respect to matters of law, as indi-

cated either by the ultimate act of
issuing the patent or by recitals in-

serted in that instrument, is not

—

and from the nature of the powers
and duties of such officers—cannot
be conclusive."

49. Boatner v. Ventress, 8 Mart.
N. S. (La.) 645, 657; Penrose z;.

Griffith, 4 Bin. (Pa.) 231; Green v.

Brennesholtz, 7^ Pa. St. 423.

50. Laidlow z'. Landry, 12 La.
Ann. 151 ; Eaton v. North, 20 Wis.
449. In the latter case it was re-

cited that, from the report of the com-
missioners, made pursuant to an act

of Congress, it appears that the land
had been assigned ':o Fowler. But
the date of the report and the time
of its transmission were not given.
Under the circumstances the pre-
sumption controlled.

51. In Floyd V. Ricks, 14 Ark. 286,

Vol. X

58 Am. Dec. 3/4. it was held that a
certificate of entry was admissible to

show right of possession in defend-
ant, in an action of trespass.

52. Hardin z'. Ho-yo-po-nubby, 5
Cushm. (Miss.) 567.

In Butterfield v. Central Pac. R.

Co., 31 Cal. 264, the court held a cer-

tificate of location signed by the

register of the land office prima facie

evidence that the land belonged to-

the locator.

53. Certificates of Purchase.
Toland v. Mandell, 38 Cal. 30; Lau-
genour v. Hennagin. 59 Cal. 625;
Haven v. Haws, 63 Cal. 452; Mc-
Connell v. Wilcox, 2 111. 344; Wil-
cox V. Kinzie, 4 111. 218.

In Guidry z'. Woods, 19 La. 334^
36 Am. Dec. 677, the court said: "It
is clear that the mere certificates of
purchase, such as are exhibited in this

case, are not final evidence of title

out of the government, although this

court has generally considered them
sufficient evidence of a sale from the
government, as to be the basis of a
petitory action."

Certificates in Form of Final
Heceipts.

California. — Graves v. Hebbron,
125 Cal. 400, 58 Pac. 12.

Colorado. — Godding v. Decker, 3
Colo. App. 198, 32 Pac. 832.

Georgia. — Harris v. Dyer, 27
Ga. 211.

Illinois. — Roper v. Clabaugh, 4
111. 166.

Kansas. — Weeks, v. White, 41
Kan. 569, 21 Pac. 600.

Louisiana. — Herriot z: Broussard,
4 Mart. N. S. 260; Lott v. Prud-
homme, 3 Rob. 293; Beaumont v.

Covington, 6 Rob. 189.
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therein.^* A certificate confirming- a Spanish title has been held

admissible on a question as to the title of the lands embraced
therein. ^^ A certificate is admissible although slightly defaced. ^'^

In order to identify a certificate resort may be had to the records

of the land office. ^^ There are statutory provisions in many of the

states relative to the admissibility of certificates.^^

Missouri. — Wickersham v. Wood-
beck, 57 Mo. 59.

Nebraska. — Kinney t'. Degman, 12

Neb. 237, II N. W.'siS.
Such a receipt is sufficient to show

title out of the government. New-
port V. Cooper, 10 La. 155.

Thus, in Witcher v. Conklin, 84
Cal. 499, 24 Pac. 302, the following

was admitted :

" Received from Al-
bert Scherfen, of Modoc County,
California, the sum of two hundred
dollars and • cents, being in full

for [describing the land]. Andrew
Miller, Receiver."

In McDonald v. Edmonds, 44 Cal.

328, the defendant, in support of his

preemption claim, offered a certifi-

cate by the receiver of the proper
land district of the United States, to

the effect that the defendant had
made full payment for the land in

controversy, under a preemption en-
try. It was objected that this was
not evidence of title because not final.

But it was held to be " evidence that
the defendant has taken the neces-
sary steps toward preempting the
land, and has proceeded so far in

that direction that he has paid to
the proper officer the full purchase
price thereof. Whatever may be the
legal effect of the certificate, as be-
tween the defendant and the gov-
ernment, it is clear that it estab-
lishes in the defendant a right to
the possession as against one who
shows no title." See also Bracken
V. Preston, i Pin. (Wis.) 584, 44
Am. Dec. 412; Wilcox v. Jackson, 13
Pet. (U. S.) 498; Ledbetter v. Bor-
land, 128 Ala. 418, 29 So. 579;
Goodwin v. McCabe, 75 Cal. 584, 17
Pac. 705.

Under the timber culture laws,
evidence of an application to enter,
and of actual occupancy, and the pro-
duction of a receipt of the receiver
of the United States land office,

makes a prima facie case of owner-
ship and right of possession, as
against a third party. Lee v. Wat-

son, IS Mont. 228, 38 Pac. 1077.

Receipt for Fees.— Such a receipt

was required to be issued upon pay-
ment of the fee, and it was directed

that thereupon the proper entry be
made. Whittaker v. Pendola, 78
Cal. 296, 20 Pac. 680.

" The paper was not received in

evidence to show title, but the filing

of the statement and the payment of
the fees being contemporaneous with
her settlement and possession, it was
received to show her good faith, and
the nature and character of her pos-
session." Barnhart v. Ford, 41 Kan.
341, 21 Pac. 239.

54. As Evidence of an Equitable
Right. — See Guaranty Sav. Bank
V. Bladow, 176 U. S. 448; United
States V. Steenerson, 50 Fed. 504,
I C. C. A. 552, 4 U. S. App. 332;
American Mtg. Co. v. Hopper, 56
Fed. 67, 64 Fed. 553. 12 C. C. A.

293, 29 U. S. App. 12; United States

V. Detroit Timber & Lumb. Co.. 131

Fed. 668, 67 C. C. A. i ; California

Redwood Co. v. Little, 79 Fed. 854.
55. Olcott V. Ferris '(Tex.), 24

S. W. 848.
56. In Pope v. Anthony (Tex.),

68 S. W. 521, a headright certificate

was held admissible although some
of the words, or parts of words,
were slightly obliterated, when ex-
amined in connection with testimony
of witnesses who had examined the
certificate before it was defaced.

57. Cox V. Cock, 59 Tex. 521.

58. Statutory Provision § 1925
of the Code of Civil Procedure of
California provides as follows :

" A
certificate of purchase or of loca-

tion of any lands in this state, issued

or made in pursuance of any law of

the United States or of this state, is

primary evidence that the holder or
assignee of such certificate is the

owner of the land described there-

in ; but this evidence may be over-

come by proof that at the time of the

location, or time of filing a preemp-
tion claim on which the certificate

Vol. X
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b. Certificates Under Neiv Madrid Act. — There is a conflict of

authority as to the admissibility of patent certificates issued under
the Ne\v Madrid Act.^»

c. Admissihility To Shozv Possession. — A certificate issued by

the proper office under the Oregon Donation Act is admissible to

show possession in the party to whom, it is issued, •'^ but a certificate

may have been issued, the land was
in the adverse possession of the ad-

verse party, or those under whom
he claims, or that the adverse party
is holding the land for mining pur-
poses." Iowa Rev. Stat. § 4055 ; Ne-
braska Code C. P., §411, Comp. Stat.

583; Wisconsin R. S., ch. 137, §§ 103,

104. See also Alabama Code, § 2292.

In Kansas the usual duplicate re-

ceipt of the receiver of the land of-

fice is declared to be equivalent to

a patent against all but the holder
of an actual patent. Code, § 383.

See Weeks v. White, 41 Kan. 569,
21 Pac. 600.

In Minnesota, the certificate is

prima facie evidence. Winona &
St. P. R. Co. V. Randall, 29 Minn.
283, 13 N. W. 127.

As to the Wisconsin statute, see

Culbertson v. Coleman, 47 Wis. 193,

2 N. W. 124.

The Illinois statute is interpreted
in Bruner v. Manlove, 2 111.

'

156.
" The register's certificate is raised
to as high a character in point of
evidence, in the present form of ac-
tion, as a patent possibly could be.

Its efifect is to be the same and the
rights derived from it for the pur-
pose of recovering or maintaining
possession of lands described in it

are co-extensive with the most
formal, regularly issued patent." See
also McConnell v. Wilcox. 2 111. 344.
But the certificate must show an en-
try and purchase of land. Aides v.

Abbot, 23 111. 61. See also Chicago
P. & St. L. R. Co. V. Woolridge, 174
111. 330. 51 N. E. 701.

Such certificates are sometimes said
to be evidence of an equitable title

(Brill V. Stiles. 35 111. 305, 85 Am.
Dec. 364) ; but not of a legal title

(Mosier t'. Smith,3 Blackf. [Ind.] 132.)

Sometimes, however, a final cer-

tificate is made evidence of the legal

title. Staufifer v. Stephenson, 9
Ind. 144.

59. This act was passed for the
benefit of certain earthquake suf-

Vol. Z

ferers, and provided for an exchange
of lands injured by the earthquake.

A locator was required first to obtain

a certificate of the facts from the re-

corder. Thereupon he must have a
survey made by the proper officer,

and a plat recorded. It was then
the duty of the recorder to issue a
certificate of the facts, which must be
recorded within a year, and there-

after, upon application, a patent

would issue. In Missouri, it was
held that this last certificate was pre-

sumptive evidence of the fulfillment

of all prerequisites. " To suppose
that this record was made by the re-

corder, without the proper informa-
tion which the law requires to be in

his possession before making it,

would require the assumption that

he had violated his official duty, and
committed a fraud." Gray v. GivenS,
26 Mo. 291.

In Arkansas, however, it was held
that a patent certificate was not ad-

missible when it did not appear that

the prerequisites had been fulfilled.

" It not appearing at what time the

supposed survey was received or re-

corded, the presumption is against

the party for whose benefit it was
offered, as the law presumes that if

the fact actually existed he would
have made it appear at a date suffi-

ciently early to preclude all adverse
claims." Ashley v. Rector, 20 Ark.

359. It was held that a sur\'ey not
shown to have been recorded was
not admissible to show compliance
with the requirement for a survey;
nor was a letter from the surveyor,
referring to a survey on record, com-
petent for that purpose.

60. The reason for the distinction

noted in the text lies in the text

of the certificates and the statutes

under which they are granted. Under
the Oregon Donation Act, evidence
of occupation was essential, and the

certificate of the register and receiver

certified to it. Hence such a certifi-

cate tends to prove actual possession
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of preemption is not admissible for purpose of proving possession."^

d. Requisites of Certificates. — Only such certificates are admis-

sible in evidence as the law authorizes or directs the officer to

make.*^- But if others are admitted without objection they will be

considered.*^^ A certificate which shows on its face that the law

has not been complied with,*"'* or which has been suspended**^ is not

admissible. In some jurisdictions a certificate is admissible without

authentication,*^*^ while in others it must be authenticated by proof

of signature.^'^

e. Conclusiveness. — (1.) Generally.— A certificate of payment
of the purchase price or of performance of any other act is not

generally conclusive ; it may be shown to be erroneous.*'^ A cer-

tificate, if admitted, is generally said to constitute prima facie evi-

dence.*''^

and is admissible for that purpose.

Keith r. Cheeny, i Or. 285.

61. A certificate of preemption

does not tend to show actual posses-

sion, and is not admissible for that

purpose. Pickard v. Kelley, 52 Cal. 89.

62. Thus, a certificate by the sur-

veyor-general certifying that a lot

was within certain limits, that it was
not owned or claimed by any one in

1812, and that it was not a part of

the St. Louis common, was held in-

admissible in Evans v. Labaddie, 10

Mo. 425. The court said :
" Of these

several matters thus certified to, the

surveyor-general is not the judge,

and his certificate alone has not been
made even prima facie evidence of

title, as the certificate of the recorder

was, under the same act, in relation

to another class of lots."

Recitals in ^a sheriff's certificate

were held not to be evidence of the
fulfillment of requirements in the sale

of school lands in McDonald v.

Mangold, 61 Mo. App. 291. See also

Roper V. Clabaugh, 4 111. 166; Hast-
ings z'. Devlin, 40 Cal. 358; Murphy
v. Sumner, 74 Cal. 316, 16 Pac. 3;
Garwood v. Dennis, 4 Bin. (Pa.)

314; Smithwick v. Andrews, 24 Tex.
488; Gaither v. Hanrick, 69 Tex.
92, 6 S. W. 619.

63. In Prentice v. Miller, 82 Cal.

570, 2S Pac. 189, the court said:
"While the recital, if objected to,

would doubtless have been excluded,
because it was not a matter required
to be placed in the order of refer-
ence, and of which the certified state-
ment of the register of the United
States land-office would have been

the best evidence, still it comes within
the rule that inadmissible evidence,
if admitted without objection, is suf-

ficient proof of the fact to which it

relates. ... It is at most but
slight evidence."

64. McDonald v. Mangold, 61 Mo.
App. 291. In this case, the sheriff's

certificate showed a sale in bulk,

while the law required a sale in

forty-acre lots. It failed to recite

that the plaintiff had either paid any-
thing for the land, or that he had
secured the payment of the purchase-
money, which recitals, by the terms
of the law must be contained in

the sheriff's certificate.

65. Parsons v. Venzkc, 4 N. D.

452, 61 N. W. 1036, so Am. St.

Rep. 669.

66. Floyd v. Ricks, 14 Ark. 286,

58 Am. Dec. 374.
" The seal of the general land office

and the signature of the commis-
sioner, to copies of originals required

by law to be deposited in that office,

p}-i)iia facie prove themselves." Harris
V. Barnett. 4 Blackf. (Ind.) 369.

67. Jackson v. Mc"Murray, 4 Colo.

76; Yellow River R. Co. v. Harris,

35 Fla. 385. 17 So. 568.
68. Thus, it may be shown that

the certificate was issued to the

wrong party. Grand Gulf R. &
Bkg. Co. v'. Bryan, 8 Smed. & M.
(Miss.) 234. See also Allison v.

Hunter, 9 Mo. 749.
69. Toland v. Mandell, 38 Cal. 30;

Whittaker v. Pendola, 78 Cal. 296,

20 Pac. 680; Stanway v. Velasquez.

51 Cal. 41 ; Figg v. Handley, 52 Cal.

244 ; Pierson c'. Reed, 36 Iowa 257

;
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(2.) By Statute.— Under a statute making- the certificate of the
governor conclusive evidence of the building of a road, evidence
that it was in fact not built is incompetent;'" and evidence of fraud
in others than the road company in obtaining the certificate is like-

wise irrelevant.'^

C. Proceedings In Land Department. — a. In General. — Ev-
idence of the proceedings before the land departmiCnt is generally
admissible,'- but decisions of officers in contested cases are not ad-
missible as against persons not parties nor privies to the proceed-
ings.'^

Newport v. Cooper, lo La. 155; Sur-
gett V. Little, 2 Cuslim. (Aliss.) 118.

The certificate is prima facie evi-

dence that the state has selected the
land, and sold it to a purchaser, and
that he has made a payment thereon
—that, as against the state, he has
acquired an inchoate title, one which
the state is bound to protect under
her laws. Toland v. Mandell, 38 Cal.

30.

A certificate of location of a United
States militarj- land warrant is prima
facie evidence that the land was the
property of the locator. Butterfield

V. Central Pac. R. Co., 31 Cal. 264.

A certificate based upon an appli-

cation to purchase, and the payment
of the first instalment of the purchase
money, although made prima facie

evidence by the statute, does not con-
clude the state, nor any one author-
ized by statute to contest it. IMcFaul
-v. Pfankuch, 98 Cal. 400, 22 Pac. 397.

In California, a certificate of pur-
chase of school lands is not con-
clusive. Gilson V. Robinson, 68 Cal.

539. 10 Pac. 193; Jacobs v. Walker,
76 Cal. 175. 18 Pac. 129.

A certificate of location is prima
facie evidence that location was
made after determining necessary
facts. Bradley v. Dells Lumb Co.,

105 Wis. 24s, 81 N. W. 394.
70. It has been so held under a

statute providing " That in all cases
when the roads, in aid of the con-
struction of which said lands were
granted, are shown by the certificate

of the governor of the state of Ore-
gon, as in said acts provided, to have
been constructed and completed,
patents for said lands shall issue
in due form." United States v.

Dalles Military Road Co., 51 Fed.
629, 2 C. C. A. 419, 7 U. S. App. 297.
To the effect that such certificate is
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conclusive in the absence of fraud,
see United States v. Dalles Military
Road Co., 41 Fed. 493.

Evidence that the inspectors who
inspected the road were paid by the
company is not sufficient to show
fraud in obtaining the certificate.

United States v. Willamette Val. &
C. M. Wagon Road Co., 55 Fed. 711.

71. United States v. Dalles Mili-

tary Road Co., 51 Fed. 629, 2 C. C.

A. 419, 7 U. S. App. 297.
72. Baldwin v. Stark, 107 U. S. 463.

A decision of the land department
is admissible in an action to quiet

title, although rendered after the

commencement of the action. Potter
V. Randolph, 126 Cal. 458, 58 Pac.

905. See also cases cited in following
notes.

A decision by the land department
in favor of an amicus curiae is nut

admissible in his favor in an action

at law. Beals v. Cone, 2y Colo.

473, 62 Pac. 948, 83 Am. St. Rep. 92.

Record of Proceedings in Contest
Case.— The record of the proceedings
in a contest case before the land de-

partment is admissible in an action

to set aside the findings for fraud or
misconduct. Carr v. Fife, 156 U. S.

494, affirming 44 Fed. 713.
73. Megerle v. Ashe, 2>3 Cal. 74.

In this case the court said :
" Terry

was not a contesting pre-emption
claimant, but claimed under the
eighth section of the Act of Congress
of September 4th, 1841, granting to

each state five hundred thousand
acres of land for purposes of internal

impro^ements, and under the laws of
this state providing for the selec-

tion of such lands ; and no authority
is given to the secretary of the inter-

ior, or any of the officers of the land
department of the general govern-
ment, to determine the regularity or
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b. Hoiv Decision May Be Proved. — The decision of the officers

of the land department may be shown by their indorsement upon
the apphcation.'^

sufficiency of locations made under
those acts, in selecting the land
granted to the states—the act of Con-
gress providing that the selections

in all the said states shall be made
within their hmits, respectively, ' in

such manner as the legislature thereof

shall direct.' Admitting that such
decisions are binding upon contesting

claimants of the riglit of preemp-
tion, they are without force as against
third persons." See also Barnhart v.

Ford, 41 Kan. 341, 21 Pac. 239.

The facts upon which a claim rests

cannot be shown as against a person
claiming title through another and a
different course of procedure, by the

recitals in official documents to which
he bears no relation. Megerle v.

Ashe, Zi Cal. 74.

In Finlay v. Woodruff, 8 Ark. 328,

the court said :
" The instructions of

the commissioner to the register an-i

receiver, Vol. 2, 414, required that

the decision in each application

should be endorsed under their sig-

natures. In the cases now before us,

the land officers have endorsed one,

'confirmed nth April, 1829,' and the

other ' examined and confirmed the
2d of February, 1832,' and signed
them officially. These endorsements
were made under the direction of the

commissioner of the general land
office, . . . and are satisfactory

evidence that the decisions were in

favor of the right of claimants to the
donation granted by the act of Con-
gress to the persons coming within
the provision of the act."

74. United States.— Bear v. Luse,
6 Sawy. 148, 2 Fed. Cas. No. 1,179;
Aiken v. Ferry, 6 Sawy. 79, i Fed Cas.
No. 112; Shepley v. Cowan, 91 U. S.

330; Moore v. Robbins, 96 U. S. 530;
Marquez v. Frisbie, loi U. S. 473;
Warren v. VanBrunt, 19 Wall. 646;
Vance v. Burbank, loi U. S. 514;
Baldwin v. Stark, 107 U. S. 463,
Hardin v. Jordan, 140 U. S. 371

;

Carr v. Fife, 156 U. S. 494, affirming
44 Fed. 713; Stewart v. McHarry,
159 U. S. 643, affirming 35 Pac. 141

;

Aurora Hill Consol. Min. Co. v.

Eighty-five Min. Co., 12 Sawy. 355,

34 Fed. 515; Scott V. Lockey Inv.

Co., 60 Fed. 34; Steel v. St. Louis
Smelt. & Ref. Co., 106 U. S. 447;
New Dunderberg Min. Co. v. Old,

79 Fed. 598, 25 C. C. A. 116; United
States V. Mackintosh, 85 Fed. 22)Z,

29 C. C. A. 176; Calhoun v. Violet,

173 U. S. 60; Northern Pac. R. Co.
V. McCormick, 89 Fed. 659; United
States V. Northern Pac. R. Co., 95
Fed. 864; Linkswiler v. Schneider,

95 Fed. 203 ; Gardner v. Bonestell,

180 U. S. 362; James v. Germania
Iron Co., 107 Fed. 597, 46 C. C. A.

476 ; Manley v. Tow, 1 10 Fed. 241

;

Brett V. Meisterling, 117 Fed. 768;
De Cambra v. Rogers, 189 U. S. 119;
Potter V. Hall, 189 U. S. 292; Ed-
wards V. Begole, 121 Fed. i, 57 C. C.

A. 245 ; Peyton v. Desmond, 129 Fed.
I, 63 C. C. A. 651 ; Johnson v. Drew,
171 U. S. 93; Burfenning v. Chicago
St. P. M. & O. R. Co. 163 U. S. 321.

Arizona. — Jeffords v. Hine, 11

Pac. 351.

Arkansas. — Finley v. Woodruff, 8
Ark. 328.

California. — Grant v. Oliver, 91

Cal. 158, 27 Pac. 596; Burrell v.

Haw. 40 Cal. 273 ',
Hosmer v. Wal-

lace, 47 Cal. 461 ; Wilkinson v. Mer-
rill, 52 Cal. 424; Dilla v. Bohall, 53
Cal. 709; Powers v. Leith, 53 Cal.

711; Mace V. Merrill, 56 Cal. 554;
Plummer v. Brown, 70 Cal. 544, 12

Pac. 464; Stewart v. Sutherland, 93
Cal. 270, 28 Pac. 947; Los Angeles
F. & M. Co. V. Thompson, 117 Cal.

594, 49 Pac. 714; Saunders v. La
Purisima Gold Min. Co., 125 Cal.

159. 57 Pac. 656; Wormouth v. Gard-
ner, 125 Cal. 316, 58 Pac. 20; Gage v.

Gunther, 136 Cal. 338. 68 Pac. 710;
Harvey v. Barker. 126 Cal. 262, 58
Pac. 692.

Colorado. — Howell v. Killie, 17
Colo. 88, 28 Pac. 464.

Idaho. — Le Fevre z: Amonson, 81

Pac. 71.

Illinois. — Bennett v. Farrar, 7 111.

598; Gray v. McCance, 14 111. 343;
McGhee v. Wright, 16 111. 555; Dan-
forth V. Morrical, 84 111. 456.

Kansas. — Tatro z'. French, ^t, Kan.

49, 5 Pac. 426; Ard z: Pratt, 43

Vol X
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c. Conclusiveness. — (l.) in General.— The decisions of ofificers

of the federal land department are conclusive as to the facts decided,

on matters within their jurisdiction. It follows that, in general, evi-

dence showing the facts to be different from those found by the

land department is irrelevantJ^

Kan. 419, 2:i Pac. 646; Freese v.

Rusk, 54 Kan. 274, 38 Pac. 255;
Cooke V. Blakely, 6 Kan. App. 707,
50 Pac. 981 ; Missouri, K. & T. R. Co.
V. Pratt, 64 Kan. 118, 67 Pac. 464.

Louisiana. — Sandoz v. Ozenne, 13
La. Ann. 616.

Minnesota. — Leech v. Ranch, 3
Minn. 448; Monette z/.Cratt, 7 ]\Iinn.

234; Village of Mankato v. ^leagher,

17 Minn. 265 ; Sage v. Maxwell, 91
Minn. 527, 99 N. W. 42.

Missouri. — Carton v. Cannada, 39
Mo. 357-

Montana. — Graham v. Great Falls

W. P. & T. S. Co., 30 .Mont. 393,
76 Pac. 808. ,

Nebraska. — Kinney v. Dedman, 12

Neb, 237, II N. W. 318.

North Dakota. — Parsons v.

Venzke, 4 N. D. 452, 61 N. W. 1036,

SO Am. St. Rep. 669.

Oklahoma. — Twine v. Carey, 2

Okl. 249, 27 Pac. 1096; King v.

Thompson, 3 Okl. 644, 39 Pac. 466;
Wilbourne v. Baldwin, 5 Okl. 265,

47 Pac. 1045 ; Thornton v. Peery,

7 Okl. 441, 54 Pac. 649; Brown v.

Donnelly, 9 Okl. 32, 59 Pac. 975;
Cook v. McCord, 9 Okl. 200, 60 Pac.

497 ; Hartwell v. Havighorst, 66 Pac.

3:i7; affirnicd 196 U. S. 635; Jordan v.

Smith, 12 Okla. 703, 7;^ Pac. 30S.

Oregon. — Johnson v. Bridal Veil
Lumbering Co. 24 Or. 182, 23 Pac.
528.

Soutli Dakota. — Harrington v.

Wilson 10 S. D. 606, 74 N. W.
1055-

Utah. — Ferry v. Street, 4 Utah,
521, II Pac. 571.

Washington. — Wiseman v. East-
man, 21 Washington 163, 57 Pac.

398; Grays Harbor Co. v. Drumm,
22 Wash. 706, 63 Pac. 530.

IVisconsin. — Bradley v. Dells
Lumber Co., 105 Wis. 245, 81 N.
W. 394.

In Steel v. St. Louis S. & R. Co.,

106 U. S. 447, it was held that " the
land department, as we have repeat-
edly said, was established to super-
vise the various proceedings whereby
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a conveyance of the title from the
United States to portions of the pub-
lic domain is obtained, and to see

that the requirements of different

acts of Congress are fully complied
with. Necessarily, therefore, it must
consider and pass upon the qualifica-

tions of the applicant, the acts he
has performed to secure the title,

the nature of the land, and whether
it is of the class which is open to

sale. Its judgment upon these mat-
ters is that of a special tribunal,

and is unassailable except by direct

proceedings for its annulment or lim-

itation."

In Heath v. Wallace, 138 U. S.

573, it was held that " the question
whether or not lands returned as

'subject to periodical overflow' are
' swamp and overflowed lands,' is a
question of fact, properly determin-
able by the land department." The
question of whether the absence of
the locator from the claim was justi-

fiable is one of fact, upon which the

decision of the land office is con-
clusive. Dilla V. Bohall, 53 Cal. 709.

The decision of the officers of the
land department as to the sufficiency

of the proof presented is final. Dan-
forth v. Morrical, 84 111. 456.

A finding as to residence is con-
clusive. Calhoun v. Violet, 173 U.
S. 60.

Where a proceeding is brought to

declare the holder of the legal title

a trustee, the facts as found by the

land department will be accepted as

conclusive by the court. Calhoun v.

Violet, 4 Okl. 321, 47 Pac. 479.
Matters of Law— Decisions on

matters of law are, of course, not
binding. Thus, a decision that lands
are subject to the operation of a
grant for public improvements is not
conclusive. United States i'. Coos
Bay Wagon-Road Co., 89 Fed. 151.

See also Sousa z'. Pereira, 132 Cal.

77, 64 Pac. 90; Buffalo Land & Ex.
Co. V. Strong, 91 Minn. 84, 97 N.
W. 575.

75. Thus, under the Town-site
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(2.) Matters Beyond Jurisdiction of Land Department.— Of course,

decisions of the land department on matters beyond its jurisdiction

are not conclusive.'^®

(3.) Fraud or Mistake.— (A.) In General.— Such findings may
be reviewed by the courts for fraud or mistake/'^ other than an er-

ror of judgment in estimating the value or effect of evidence.^^ But

the evidence of fraud must be clear and conclusive -^^ and it must

be shown that the fraud affected the result.^''

(B.) In an Action Between Two Claimants.— In an action between

rival claimants, evidence that fraud has been practiced on the un-

successful party and that he was thereby prevented from exhibit-

ing his case fully to the department, is admissible.*^ Evidence that

Act, any evidence having for its ob-

ject to prove that the settlement and
occupation under which the entry

was made was insufficient for such

purpose is irrelevant and improper,

save as proving who the occupants

were, in behalf of whom the applica-

tion was made. Leech v. Ranch, 3

Minn. 448.

After the land department has

made its decision, evidence that a plat

and notice were not posted on the

claim as required by law is inad-

missible. Aurora Hill Con. Min. Co.

V. Eighty-five Min. Co., 12 Sawy. 355,

34 Fed. 515-

76. Hardin v. Jordan, 140 U. S.

371 ; Florida Town Imp. . Co. v.

Bigalsky, 44 Fla. 77i. 33 So. 450;
See also Davis v. Weibbold, 139 U.

s. 507.

Thus, after a patent has issued, the

land department has no jurisdiction

over the land ; and its decision is

not 7-es judicata. In Moore v. Rob-
bins, 96 U. S. 530, Mr. Justice Mil-

ler, speaking for the court, said

:

" With the title passes away all au-

thority or control of the executive

department over the land, and over
the title which it has conveyed. It

would be as reasonable to hold that

any private owner of land who has
conveyed it to another, can, of his

own volition, recall, cancel, or annul
the instrument which he has made
and delivered. If fraud, mistake, er-

ror, or wrong has been done, the

courts of justice present the only
remedy. These courts are as open
to the United States to sue for the

cancelation of the deed or reconvey-
ance of the land as to individuals;

and if the government is the party

25

injured, this is the proper course."

77. Johnson v. Towsley, 13 Wall.

(U. S.) 72, 83; Bear v. Luse, 6

Sawy. (U. S.) 148, 2 Fed. Cas. No.

1,179; Aiken v. Ferry, 6 Sawy. (U.

S.) 79. I Fed. Cas. No. 112; Moore
V. Robbins, 96 U. S. 530 ; Marquez v.

Frisbie, loi U. S. 473; Baldwin v.

Stark, 107 U. S. 463; Stimson Land
Co. V. HoUister, 75 Fed. 941.

78. Bear v. Luse, 6 Sawy. (U. S.)

148, 2 Fed. Cas. No. 1,179; Aiken v.

Ferry, 6 Sawy. (U. S-) 79, i Fed.

Cas. No. 112; Ard v. Pratt, 43 Kan.

419, 23 Pac. 646.

79. Stewart z'. McHarry, 159 U.

S. 643, affirming 35 Pac. 141.

80. " A judicial inquiry as to the

correctness of such conclusions would
encroach upon a jurisdiction which
Congress has devolved exclusively

upon the department. It is only when
fraud and imposition have prevented

the unsuccessful party in a contest

from fully presenting his case, or the

officers from fully considering it, that

a court will look into the evidence.

It is not enough, however, that fraud

and imposition have been practiced

upon the department, or that false

testimony or fraudulent documents
have been presented ; it must appear

that they affected its determination,

which, otherwise, would have been
in favor of the plaintiff." Lee v.

Johnson, 116 U. S. 48.

81. Vance v. Burbank, loi U.

s. 514-

Illustrations " Where the un-

successful party has been prevented

from exhibiting fully his case, by

fraud or deception practiced on him
by his opponent, as by keeping him

Vol. X
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false testimony or forged documents were presented is irrelevant/^

(C.) In Action by Government.— The rule stated in the last

paragraph has no application in a proceeding by the government to

set aside a patent for fraud.*^ In such a case the government is

not in the same position as a private grantor seeking relief.

(4.) To Decisions of What Officers Rules Apply (A.) Secretary or

Interior.— Of course the decisions of the secretary of the interior,

as head of the land department, are governed by these rules.^*

away from court, a false promise of

a compromise; or where the defend-
ant never had knowledge of the suit,

being kept in ignorance by the acts

of the plaintiff ; or where an attorney
fraudulently or without authority as-

sumes to represent a party and con-
nives at his defeat ; or where the at-

torney regularly employed corruptly
sells out his client's interest to the
other side—these, and similar cases
which show that there has never been
a real contest in the trial or hearing
of the case, are reasons for which a

new suit may be sustained to set

aside and annul the former judg-
ment or decree, and open the case for

a new and a fair hearing." United
States V. Throckmorton, 98 U. S. 61.

82. United States v. Throckmor-
ton, 98 U. S. 61 ; Vance v. Burbank,
loi U. S. 514; State V. Bachelder, 5
Minn. 223, 80 Am. Dec. 410.

This rule applies generally to judg-
ments. In some jurisdictions, how-
ever, a different rule applies. See
article " Judgments."

83. In United States v. Minor, 114
U. S. 233, the question is expressly

decided, and the cases cited in sup-

port of the last paragraph are dis-

tinguished. It is clear that the rules

applicable to judgments cannot con-
trol in such a case. The court said

:

"In nine cases out of ten, perhaps
in a much larger percentage, the pro-
ceedings are wholly ex parte. . . .

It is not possible for the officers of
the government, except in a few
rare instances, to know anything of

the truth or falsehood of these state-

ments. In the cases where there is

no contesting claimant there is no
adversary proceeding whatever. The
United States is passive ; it opposes
no resistance to the establishment of

the claim, and makes no issue on
the statement of the claimant. When,
therefore, he succeeds by misrepre-

Vol. X

sentation, by fraudulent practices,

aided by perjury, there would seem
to be more reason why the United
States, as the owner of the land
of which it has been defrauded by
these means, should have remedy
against that fraud—all the remedj'
which the courts can give—than in

the case of a private owner of a few
acres of land on whom a like fraud
has been practiced." See also United
States V. Rose, 24 Fed. 196.

84. United States. — Lee v. John-
son, 116 U. S. 48; Knight V. United
States Land Assn., 142 U. S. 161

;

Pengra v. Munz, 29 Fed. 830; Pugs-
ley V. Brown, 35 Fed. 688; Carr v.

Fife, 44 Fed. 713; Puget Mill Co. v.

Brown, 54 Fed. 987; Diller v. Haw-
ley, 81 Fed. 651, 26 C. C. A. 514.

California. — Rutledge v. Murphy,
51 Cal. 388; McHarry v. Stewart, 35
Pac. 141 ; Rogers v. De Cambra
(Cal.), 60 Pac. 863.

District Colnnibia. — Warner Val.

Stock Co. V. Smith, 9 App. D. C. 187.

Florida. — Porter v. Bishop, 25 Fla.

749, 6 So. 863.

Illinois. — Robbins v. Bunn, 54 111.

48, 5 Am. Rep. 75.

lozi'a. — Iowa R. Land Co. v. An-
toine, 52 Iowa 429, 3 N. W. 468.

Minnesota. — Castner v. Gunther, 6
Minn. 119; Castner v. Echard, 6
Minn. 149.

Montana. — Colburn v. Northern
Pac. R. Co., 13 Mont. 476, 34 Pac.

1017. Moore v. Northern Pac. R. Co.,

18 Mont. 290, 45 Pac. 215.

Oklahoma. — Acers v. Snyder, 8
Okla. 659, 58 Pac. 780; Bertwell v.

Haines, 10 Okla. 469. 63 Pac. 702

;

Forney v. Dow, 13 Okla. 258, y2) Pac.
IIOI.

Oregon. — Small v. Lutz, 41 Or.

570, 69 Pac. 825.

Washington. — Keane v. Brygger, 3
Wash. 338, 28 Pac. 653.

It will be presumed that the steps
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(B.) Commissioner of Land Office.— Although the decisions of

the commissioner of the general land office are generally not final,

they are admissible in evidence ; and ordinarily evidence cannot be

introduced to revise them on matters of fact.^^

(C.) Registers and Receivers.— Rulings of a register or receiver

of a land office are generally conclusive, but may be directly attacked

for fraud or mistake.^''

D. Records of Land Office. — a. Admissibility in General.

preliminary to a decision by the sec-

retary of the interior have been ful-

filled. Rierson v. St. Louis & S. F.

R. Co., 59 Kan. 32, 51 Pac. 901.
Upon Questions of Law The de-

cisions of the secretary of the inte-

rior upon questions of law are not
binding upon the courts. St. Paul,

M. & M. R. Co. V. Phelps, 137 U. S.

528; United States v. Murphy, 22
Fed. 376; Emslie v. Young, 24 Kan.

72,2.

85. Haydel v. Nixon, 5 La. Ann.
558; Parsons v. Venzke, 4 N. D. 452,

61 N. W. 1036, 50 Am. St. Rep. 669.

Effect of Appeal " It is true that

the decision of the Commissioner of

the general land office is subject to

appeal, and is not therefore, technic-

ally, res judicata; yet, as there is no
limit within which the appeal is to

be taken, except perhaps the delivery

of the patent ; and as the defendant,

who is the party to take the appeal,

may never apply for such appeal, we
think that the exception does not go
to the dismissal of the action, and at

most the defendant could only claim

a continuance of the cause (after

having himself taken such appeal)

until the same should be decided."

Butler V. Watts, 13 La. Ann. 390.

Decisions on Questions of Law.
— Of course, decisions on questions

of law are not admissible. Glidden
V. Union Pac. R. Co., 30 Fed. 660;
Stimson v. Clarke, 45 Fed. 760 ; Shel-

ton V. Keirn, 45 Miss. 106; Hartman
V. Smith, 7 Mont. 19, 14 Pac. 648.

86. Arkansas. — Nicks' Heirs v.

Rector, 4 Ark. 251.

Indiana. — Stewart v. Haynes, 6
Blackf. 354.

Louisiana. — Henry v. Welsh, 4
La. 547, 23 Am. Dec. 490.

Micliigan. —• Boyce v. Danz, 29
Mich. 146.

Nebraska. — Smiley v. Sampson, i

Neb. 56; Rush 57. Valentine, 12 Neb.

513, II N. W. 746; Van Sant v. But-
ler, 19 Neb. 351, 27 N. W. 299.

Wisconsin. — Bracken v. Parkin-
son, I Pin. 685.

Thus, their decision as to the right

of preemption of lands within their

jurisdiction is conclusive. Jackson v.

Wilcox, 2 111. 344; Lewis v. Lewis, 9
Mo. 183, 43 Am. Dec. 540.

Townsite Trustees Townsite
trustees, appointed under Act of

May 14, 1890, bear the same relation

to the disposition of town lots that

registers and receivers do to the dis-

posal of public lands, and their decis-

ions on questions of fact are conclu-

sive. Twine V. Carey, 2 Okla. 249, ^,7

Pac. 1096 ; King v. Thompson, 3 Okla.

644, 39 Pac. 466. Compare Minne-
sota V. Bachelder, i Wall. (U. S.)

109; Barbaric v. Eslava, 9 How. (U.

S.) 421; Barnard v. Ashley, 18 How.
(U. S.) 43.

The decision is not conclusive be-

tween individuals as it respects their

rights. Bird v. Ward, i Mo. 398, 13

Am. Dec. 506.
" A court of equity will look into

the proceedings before the register

and receiver, and even into those of

the land office or other offices, where
the right of property of the party is

involved, and correct errors of law
or fact to his prejudice. The pro-

ceedings are ex parte and summary
before these officers, and no notice is

contemplated or provided for by the

preemption laws as to parties hold-

ing adverse interests, nor do they con-

template a litigation of the right be-

tween the applicant for a preemption
claim with a third party. The ques-

tion as contemplated is between the

settler and the government, and if a

compliance with the conditions is

shown to the satisfaction of the offi-

cers, the patent certificate is granted."

Minnesota v. Bachelder, i Wall. (U.

S.) 109.

Vol. X
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Records of the land offices are admissible as evidence of the facts

therein stated.
^'^

b. Conclusiveness. — Such records when consisting of instru-

ments not required to be recorded are prima facie evidence of the

facts stated,^^ but they are conclusive in regard to such things as

the law requires to be recorded.^''

E. Certified Copies and Transcripts of Records.— a. Ad-
missibility. — (1.) In General.— In general, a duly certified copy of

a record in a land office is admissible equally with the original, with-

out proof of loss of the original.^^

87. Gait V. Galloway, 4 Pet. (U.
S.) 332; McGarrahan v. New Idria

Min. Co. 96 U. S. 316; Delauney v.

Burnett, 9 111. 454; Welborn v. Spears,

32 Miss. 138; Norris v. Hamilton, 7
Watts (Pa.) 91.

The record of sales of school lands
by a school commissioner is admissi-

ble. Frazier z/. Laughlin, 6 111. 347.
A pencil memorandum in the rec-

ords may be admitted. Franklin v.

Tiernan, 62 Tex. 92.

See further cases cited, post, notes

90 to 95.

88. Reasons " As the records

of this office (the land office) are of

great importance to the country, and
are kept under the official sanctions

of the government, their contents

must always be considered, and they
are always received in courts of jus-

tice as evidence of the facts stated.

If a different rule were now to be
established, and every act of the

locator, in making an entry or with-
drawing it, must be shown to have
been done under a formal letter of

attorney, it would destroy, in all prob-
ability, a majority of the titles not

carried into grant. . . . An entry,

or the withdrawal of an entry, is in

fact made by the principal surveyor
at the instance of the person who con-
trols the warrant. It is not to be
presumed that this officer would place

upon his records any statement which
afifected the rights of others at the
instance of an individual who had no
authority to act in the case. The
facts, therefore, proved by these rec-

ords, must be received as prima facie

evidence of the right of the person
at whose instance they were recorded,
and as conclusive in regard to such
things as the law requires to be re-

corded. " Gait V. Galloway, 4 Pet.

(U. S.) 332.
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89. Gait V. Galloway, 4 Pet. (U.
S.) 332.

Where a county record of a patent

is made prima facie evidence, and it

shows a seal, it is not overcome by
a certified copy from the land office

not showing a seal. Campbell z'.

Laclede Gaslight Co., 119 U. S. 445.
90. United States. — Patterson v.

Winn, 5 Pet. 233 ; United States v.

Percheman, 7 Pet. 51 ; Best v. Polk,

18 Wall. 112; Airhart v. Massieu, 98
U. S. 491 ; Culver V. Uthe, 133 U. S.

655 ; United States v. Watkins, 97 U.

S. 219.

Alabama. — Sprayberry v. State, 62
Ala. 459.
Arkansas. — Finlay v. Woodruff, 8

Ark. 328; Johnson v. Mays, 8 Ark.
386.

California. — Goodwin v. McCabe,
75 Cal. 584, 17 Pac. 705.

Illinois. — Lee v. Getty, 26 111. 77.

Indiana. — Bonewits v. Wygant, 75
Ind. 41.

Kansas. — Stinson v. Geer, 42 Kan.
520, 22 Pac. 586.

Kentucky. — Kentucky Seminary v.

Payne, 3 T. B. Mon. 161.

Louisiana. — Seymour v. Cooley, 3
Mart. (N. S.) 396; Franklin v.

Woodland, 14 La. Ann, 188.

Maryland. — Casey v. Inloes, i Gill

430, 39 Am. Dec. 658.

Mississippi. — Fore z'. Williams, 35
Miss. 533; Boddie v. Pardee, 74 Miss.

13, 20 So. I.

Nevada. — Peers v. Deluchi. 21

Nev. 164, 26 Pac. 228; Brown v. War-
ren, 16 Nev. 228.

North Carolina.— Clarke v. Diggs,
28 N. C. (6 Ired. L.) IS9, 44 Am.
Dec. 72>.

Pennsylvania. — Oliphant v. Fer-
ren, i Watts 57 ; Anderson v. Keim,
10 Watts 251.

Texas. — Houston v. Perry, 3 Tex.
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(2.) Patents and Grants.— Certified copies of patents and grants
are generally admissible as primary evidence."^ Where the record-

ing of a patent in the office of a county recorder is authorized, such

390; Wheeler v. Moody, 9 Tex. 372;
Texas M. R. Co. v. Jarvis, 69 Tex.
527, 7 S. W. 210; Holt V. Maverick,
5 Tex. Civ. App. 650, 23 S. W. 751,

24 S. W. 532; Rogers v. Mexia (Tex.
Civ. App.), 36 S. W. 825; Allen v.

Hoxey, 37 Tex. 320; Trevey v. Low^-
rie (Tex. Civ. App.), 78 S. W. 18;
Pendleton v. Shaw, 18 Tex. Civ. App.

439, 44 S. W. 1002; Dupree v. Frank
(Tex. Civ. App.), 39 S. W. 988;
Hooks V. CoUey, 22 Tex. Civ. App. i,

53 S. W. 56.

Wisconsin. — McLane v. Bovee, 35
Wis. 27.

Tennessee. — State v. Cooper, 53
S. W. 391.

Washington. — Ward v. Moorey, I

Wash. Ter. 104.

In Arkansas, " copies of entries

made in the books of any land office

of the state, or papers filed therein,

certified by the register and receiver,"

are evidence to the same extent as the

original books or papers would be, if

produced. Finley v. Woodruff, 8
Ark. 328.

A certified copy of a certificate of

confirmation is admissible. Sessions

V. Reynolds, 7 Smed. & M. (Miss.

J

130.

In Pennsylvania, a certified copy of

a warrant is admissible. Motz v.

Bolard, 6 Serg. & R. (Pa.) 210.

As to the admissibility of copies

after loss of the originals, see Roberts
V. Unger, 30 Cal. 676; Smith v. Mo-
sier, 5 Blackf. (Ind.) 51; State v.

Cooper (Tenn. Ch. App.), 53 S.

W. 391-

Copy of a Copy. — A certified copy
of a copy is not generally admissible.

Lawrence v. Grout, 12 La. Ann. 835;
State V. Cardinas. 47 Tex. 250.

History— " There was in former
times a technical distinction existing
on this subject which deserves notice.

As evidence, such exemplifications of
letters patent seem to have been gen-
erally deemed admissible. But
where, in pleading, a profert was
made of the letters patent, there, upon
the principles of pleading, the orig-
inal under the great seal was re-
quired to be produced; for a profert

could not be of any copy or exem-
plification. It was to cure this diffi-

culty that the statutes of 3 Edw. VI.
ch. 4, and 13 Elizab. ch. 6, were
passed, by which patentees, and all

claiming under them were enabled
to make title in pleading by showing
forth an exemplification of the let-

ters patent, as if the original were
pleaded and set forth." Patterson v.

Winn, 5 Pet. (U. S.) 22,2,.

Statutory Provision— " Copies of
any records, books, or papers in the
general land office, authenticated by
the seal and certified by the commis-
sioner thereof, or, when his office is

vacant, by the principal clerk, shall

be evidence equally with the originals

thereof. And literal exemplifications
of any such records shall be held,

when so introduced in evidence, to be
of the same validity as if the names
of the officers signing and counter-
signing the same had been fully in-

serted in such record." U. S. Rev.
Stat. §891.

91. United States. — Patterson v.

Winn, 5 Pet. 233 ; Hanrick v. Barton,
16 Wall. 166.

Alabama. — Woodstock Iron Co. v.

Roberts, 87 Ala. 436, 6 So. 349, over-
ruling Jones V. Walker, 47 Ala. 175;
Ross V. Goodwin, 88 Ala. 390, 6 So.

682; Beasley v. Clarke, 102 Ala. 254,

14 So. 744.
California. — Eltzroth v. Ryan, 89

Cal. 13s, 26 Pac. 647 ; Natoma, Water
& M. Co. V. Clarkin, 14 Cal. 544.

Florida. — Liddon v. Hodnett, 22
Fla. 442; Ropes v. Kemps, 38 Fla.

233, 20 So. 992.

Georgia. — Reppard v. Warren, 103
Ga. 198, 29 S. E. 817.

Illinois. — Lane v. Bommelman, 17
111. 95;
Indiana. — Nitche v. Earle, 117

Ind. 270, 19 N. E. 749.
Kentucky. — Sneed v. Ward, 5

Dana 187.

Louisiana. — LeBleu v North
American Land & Timber Co.. 46 La.
Ann. 1465. 16 So. 501.

Missouri. — Barton v. Murrain, 27
Mo. 235, 72 Am. Dec. 259; Avery v.

Adams, 69 Mo. 603.

Vol. X



390 PUBLIC LANDS.

record, or a certified copy thereof, is admissible as primary evi-

dence.^^

(3.) Transfers.— A certified copy of an assignment of a right to

a patent is sometimes admissible. ^^

(4.) Certificates of Purchase.— Certified copies of certificates of

purchase are admissible equally with the originals.'''*

New York. — McKineron v. Bliss.

31 Barb. 180.

North Carolina. — Candler v. Luns-
ford. 20 N. C. 18; Archibald v. Davis.

49 N. C. 133 ; Strickland v. Draughan,
88 N. C. 315.

South Carolina. — M'Creight v.

Gossitt, I Brev. 515; Maxwell v.

Carlile, i McCord, 534.

Texas. — Jones v. Philips, 59 Tex.

609; Ney V. Mumme. 66 Tex. 268, 17

S. W. 407; Van Sickle v. Catlett. 75
Tex. 404. 13 S. W. 31.

Virginia. — Pollard v. Lively, 4
Grat. 7Z-

Thus, a certified copy of a record

of a patent in a state land office is ad-

missible. LeBleu v. North American
L. & T. Co., 46 La. Ann. 1465, 16

So. 501 ; Candler v. Lnnsford, 20 N.

C. 18.

A certified copy of a state grant not

signed by the governor cannot be re-

ceived as the copy of a grant, but it

may, as a circumstance to show that

there was once a grant in existence.

Blount V. Benbury, 3 N. C. 542.

Certified copies of the surveyor-
general's grants are inadmissible un-
less a sufficient basis be laid for their

introduction. Hensley v. Tarpey, 7
Cal. 288.

It is not necessary to affix a fac-

simile copy of the seal to the certi-

fied copy. Sneed v. Ward. 5 Dana
(Ky.) 187.

Where a patent is lost, there can

be no question as to the admissibility

of a certified copy of its record in the

land office. Lacey v. Davis. 4 Mich.

140, 66 Am. Dec. 524; New York
Cent. & H. R. R. Co. v. Brockway
Brick Co., 41 N. Y. Supp. 762, 10 App.
Div. 387; Howard v. McKenzie, 54
Tex. 171.

And where both the patent and the

record have been destroyed and the

legislature has made an abstract

thereof a record, such abstract is ad-

missible. Butler V. Grand Rapids &
L R. Co., 85 Mich. 246, 48 N. W. 569,

24 Am. St. Rep. 84.
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The original patent is not ren-

dered inadmissible because copies
are admissible. Bullion, B. & C.

Min. Co. V. Eureka Hill Min. Co.,

5 Utah 151, 13 Pac. 174, 11 Pac.

515. (The syllabus statement to the
contrary in 11 Pac. 515 does not cor-

rectly state the holding of the case.)
Liinitation. — In North Carolina,

a copy from the office of the secre-

tary of state is admissible, except in

favor of the patentee or those claim-
ing under him. who would be en-
titled to possession of the original.

Candler v. Lunsford, 20 N. C. 18.

92. Campbell v. Laclede Gas Co.
119 U. S. 445; Vance v. Kohlberg, 50.

Cal. 346; Bernstein v. Smith, 10 Kan.
60; Beauvais v. Wall, 14 La. Ann.
199; Chandler v. Wilson, 77 Me. 76.

Of course the record of a patent
in the office of a county recorder is

not admissible when the record is

unauthorized. Curtis v. Hunting, 6
Iowa 536.

93. Clark v. Hall, 19 Mich. 356;
Alason v. McLaughlin, 16 Tex. 24;
Burkett v. Scarborough, 59 Tex.

495; Parker v. Spencer, 61 Tex. 155;
Sayward v. Gardner, 5 Wash. 247,

31 Pac. 761, 2,3, Pac. 389.

It is admissible when the party
makes affidavit that he cannot pro-
cure the original. Graham v. Henry,
17 Tex. 164. See also Bell v. Ken-
drick, 25 Fla. 778, 6 So. 868.

A deed from the grantee does not
become part of the records, and a

certified copy from the land office is

not admissible. Hammatt v. Emer-
son, 27 Me. 308, 46 Am. Dec. 598.

In Texas a copy of an assignment
certified before the issuance of a
patent is not admissible. Short v.

Wade, 25 Tex. 510.

A certified copy of an old assign-

ment may be admitted as a copy of

an ancient instrument. Huff v.

Crawford (Tex. Civ. App.), 32 S.

W. 592.
94. Dawson v. Parham, 55 Ark.

286, 18 S. W. 48; Robinson v. Par-
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(5.) Official letters Duly authenticated copies of letters to or

from land officers are admissible when the originals would be.'^^

(6.) Duplicates.— Second Originals.— A duplicate issued to a pur-

chaser,"" or a second original,^^ is admissible without proof of loss

of the original.

(7.) Private Papers.— Certified copies of private papers in the

land office, not properly records of the office, are not admissible.^^

b. Form of Copy. — (l.) In General. — The copy should be in

the same general form as the original ; but a facsimile is not nec-

essary.^**

ker, 3 Smed. & M. (Miss.) 114, 41
Am. Dec. 614; Holmes v. Anderson,

59 Tex. 481 ; Halbert v. Carroll

(Tex. Civ. App.), 25 S. W. 1102.

See also Bell v. Kendrick, 25 Fla.

778, 6 So. 868.

But see Freeland v. AlcCaleb, 2

How. (Miss.) 756, where a copy of

a certificate of purchase of state

lands was held inadmissible until

loss of the original should be proved.

Certificates of Entry A duly
certified copy of a certificate of en-

try is admissible. Boddie v. Pardee,

74 Miss. 13, 20 So. I.

Headright Certificates A certi-

fied copy of a headright certificate

is admissible when the original can
not be produced. Ansaldua v.

Schwing, 81 Tex. 198, 16 S. W. 989.

Other Evidence— Evidence is not
admissible to show that such a cer-

tificate once existed, until it is shown
that the original is lost and a certi-

fied copy cannot be obtained. Gid-
dings V. Odom Luckett L. & L. S.

Co. (Tex. Civ. App.), 22> S. W. 879.
95. People v. Hagar, 52 Cal. 171

;

Bellows V. Todd, 34 Iowa 18; Davis
V. Freeland, 32 Miss. 645.

In Alabama, by statute a certified

copy of a letter of cancelation of

a homestead entry is admissible.

Holmes v. State, 108 Ala. 24, 18

So. 529.

Where the official character of the
letter is clearly disclosed upon Us
face, it is not necessary that the
certificate show that it is an official

letter. Darcy v. McCarthy, 35 Kan.
722, 12 Pac. 104.

96. Thus, in Illinois, a duplicate
of a patent, issued on proof of loss

of the original, is admissible. Reich
V. Berdel, 120 111. 499, 11 N. E. 912.

In Iowa a duplicate receipt or cer-

tificate from the receiver or register

of a land office is admissible. Bur-
lerson v. Temple, 2 G. Gr. (Iowa)

542; Stone V. McMahan, 4 G. Gr.

(Iowa) 72.

97. Thus, under the former sys-

tem in Texas, a testimonio was a

second original of the protocol, and
both were admissible equally. Titus

v. Kinibro, 8 Tex. 210; Blythe v.

Houston, 46 Tex. 65 ; Herndon v.

Casiano, 7 Tex. 322.

But a certified copy of a testi-

monio was not admissible, because
it did not belong in the official cus-

tody of the commissioner. Paschal
V. Perez, 7 Tex. 348. A copy of a
testimonio recorded in the office of

a county recorder may be admitted.

Herndon v. Casiano, 7 Tex. 322.

98. Stephenson v. Reeves, 92 x\la.

582, 8 So. 695 ; Herndon v. Casiano,

7 Tex. 322 ; Paschal v. Perez, 7 Tex.

348; Hatchett v. Conner, 30 Tex.
104; Rogers v. Pettus, 80 Tex. 425,
IS S. W. 1093. Compare Lanning v.

Dolph, 4 Wash. C. C. 624, 14 Fed.

Cas. No. 8,073.

Thus, an liipotica especial does not

pertain to the records of the Texas
land office, and hence a certified copy
is not admissible. Mapes v. Leal's

Heirs, 27 Tex. 345.

99. An exemplification of a pat-

ent showing the signatures only by
initials is not admissible. Briggs z\

Holmstrong, 72 Mo. 337.

It is not necessary to copy a plat

referred to. Rosamond v. M'llwain,
2 Brev. (S. C.) 132.

The fact that a certified copy of

a certificate varies from the dates in

field notes is not an objection to its

admissibility. Hill v. Smith, 6 Tex.
Civ. App. 312, 25 S. W. 1079.

Seal— It is not necessary to copy

Vol. X
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(2.) Extracts From Records.— An extract from the records in the

land office is admissible, if it appears on its face to contain all that

relates to the subject in controversy.^

c. Authentication. — A copy is not admissible unless duly certi-

fied by the officer having charge of the original,- or otherwise

proved by testimony in court.^ The certificate should show that

the seal. Hedden v. Overton, 4
Bibb (Ky.) 406. The copy need not

show the seal. Bell v. Fry, 5 Dana
CKy.) 341.
Facsimiles— While facsimilies are

not necessary, it is no objection to a

copy that it attempts to be such.

Thus, where it is doubtful whether a

letter should be T or F, it is proper
to make the signature as near like

the original as possible, leaving it

for the jury to decide which is the

proper one. McCamant v. Roberts,

Tex. Civ. App., 25 S. W. 731.

Defective Records The record

stands in the same position and has
the same effect as the instrument
of which it purports to be a copy.

Hence, if it does not show a proper
signature, it is not sufficient evi-

dence. McGarrahan v. New Idria

M. Co. 96 U. S. 316.

1. Finley v. Woodruff, 8 Ark.
328; Lee V. Hoye's Lessee, i Gill

(Md.) 188; Tillotson v. Webber, 96
Mich. 144, 55 N. W. 837; Jennings
V. McDowell, 25 Pa. St. 387; Mc-
Lenan v. Chisholm, 64 N. C. 323

;

Farr v. Swan, 2 Pa. St. 245.

In De France v. Strieker, 4 Watts
(Pa.) 327, a certified extract from
the general draft of donation land,

for which a patent had issued, was
held admissible. The same principle

was applied to an act of assembly
in Adle v. Sherwood, 3 Whart. (Pa.)

481.

Contra._ Griffith v. Evans, Pet. C.

C. 166, II Fed. Cas. No. 5,822; Grif-

fith V. Tunckhouser, Pet. C. C. 418,

II Fed. Cas. No. 5,823.

Reasons— " It cannot be deemed
necessary for a party to go to the

expense of copying large plots and
maps containing irrelevant matter."

Farr v. Swan, 2 Pa. St. 245.

Limitation— This rule does not
prevent the admission of an entire

copy. Vastbinder v. Wager, 6 Pa.

St. 339-
To Prove a Negative An ex-

Vol. X

tract is not admissible to prove that
certain entries were not contained in

the original. The entire record
should be produced. Polk v. Wen-
dell, 5 Wheat. (U. S.) 293.

2. Boatner v. Scott, i Rob. (La.)

546.

A copy of a patent certified by a
county recorder is not admissible
(Lyell V. Maynard, 6 McLean 15,

15 Fed. Cas. No. 8,619) ; nor is a
book filed in the county clerk's office

(Huls V. Buntin, 47 111. 396).
In Sampson v. Overton, 4 Bibb

(Ky.) 409, it was held that an attes-

tation by a deputy would be suffi-

cient, while an attestation by a clerk

would not.

Certificates of deputies were held
sufficient in Urket v. Coryell, 5
Watts & S. (Pa.) 60.

It is not necessary to prove the
appointment of the deputy. Gourdin
V. Barino's Heirs, Harp. (S. C.)
221.

Manner of Authentication of Co-
lonial Grants— In New York, a
" commissioner appointed by the gov-
ernor of this state was authorized,

amongst other things, to certify the

existence of any patent remaining of

record in any public office or official

custody in Great Britain and France,
and the correctness of a copy there-

of, and his certificate, authenticated

by the secretary of state, as in said

section required, as to the exist-

ence or correctness of a copy of

such patent, shall have the same
effect to authorize the reading in

evidence of such patent, as is given
by law to the certificates of justices

of the Supreme Court, or to any cer-

tificate or exemplification by any
officer of this state, of any patent."

Mackinnon v. Barnes, 66 Barb. (N.
Y.) 91.

3. England v. Vandermark, 147
111. 76, 35 N. E. 465. Certificates by
an acting commissioner or register

are sufficient. Woodstock Iron Co.

V. Roberts, 87 Ala. 436, 6 So. 349;
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the copy certified is correct, and if that is shown, it is sufficient.*

d. Certificates As To Contents of Records. — Certificates of a

land officer as to his conckisions drawn from an examination of

the records in his office are not admissible.^

F. State Papers. — State papers published by the federal gov-

ernment are admissible, and are prima facie evidence of the orig-

inals on file in the archives of the government, as though they were

authenticated in any other manner recognized by law.*'

G. Surveys. — Maps. — a. In General. — A completed official

survey or map is admissible to show the fact of survey or the limits

Murray v. Polglase, 17 Mont. 455, 43
Pac. 505 ; Ward v. Moorey, i Wash.
Ter. 104.

4. Young V. Emerson, 18 Cal. 416

;

Piatt County v. Gumley, 81 111. 350;
Lee V. Hoye's Lessee, i Gill (Md.

)

188; Stevens v. Geiser, 71 Tex. 140,

8 S. W. 610.

A certificate may be sufficient al-

though without seal and without date.

Stewart v. Trenier, 49 Ala. 492. But
see Cockey v. Smith, 3 Har. & J.

(Md.) 20.

Where the certificate does not state

the copy to be a true copy, the cer-

tificate is not sufficient. Wilson v.

Hoffman, 54 Mich. 246, 20 N. W. 2,7-

A certificate that a copy is a cor-

rect representation is not sufficient.

Martin v. King's Heirs, 3 How.
(Miss.) 125.

As to the certificate of correctness

of a translation, see Swift v. Her-
rera, 9 Tex. 263 ; Spillars v. Curry,

10 Tex. 143.

Certificate as Evidence— The cer-

tificate of the register is not part of

the evidence before the jury, but only

the basis for the admission of the

copy as evidence. Johnson v. Mays,
8 Ark. 386.

5. Alabama. — Bonner v. Phillips,

yy Ala. 427.

Arkansas. — Driver v. Evans, 47
Ark. 297, I S. W. 518.

California. — Murphy v. Sumner,
74 Cal. 316, 16 Pac. 3.

Kentucky. — Kentucky Sem. v.

Payne, 3 T. B. Mon. 161.

Louisana. — Judice v. Chretien, 3
Rob. 15.

Texas. — Smithwick v. Andrews,
24 Tex. 488.

IVisconsin. — Cornelius v. Kessel,

53 Wis. 395. 10 N. W. 520; Gates v.

Winslow, I Wis. 650.

Contra. — Talbert v. Dull, 70 Tex.

67s, 8 S. W. 530. But see Lott v.

King. 79 Tex. 292, 15 S. W. 231.

Compare Struthers v. Reese, 4 Pa.

St. 129.

"Mere certificates of the receiver as

to his conclusions drawn from an ex-

amination of the records cannot be

received, or substituted for those

which the court might draw upon an
inspection of duly authenticated cop-

ies." Bigelow V. Blake, 18 Wis. 520.

See also Fisher v. Ullman, 3 Tex.
Civ. App. 322, 22 S. W. 523.

A certificate of what is shown by
the records is not admissible. The
proper evidence, in the absence of the

original, is a certified copy. Driver v.

Evans, 47 Ark. 297, i S. W. 518.

It follows that a letter from a land

officer giving his conclusions as to

the contents of the records is not ad-

missible. Hendry v. Willis, 33 Ark.

833 ; Preiner v. Mever, 67 Minn. 197,

69 N. W. 887.
6. Magruder v. Roe, 13 Fla. 602.

In Bryan v. Forsyth, 19 How. (U.

S.) 334, the court said: "These state

papers were published by order of

Congress, and selected and edited by
the secretary of the Senate and clerk

of the House. They contain copies

of legislative and executive docu-

ments, and are as valid evidence as

the originals are from which they

were copied ; and it cannot be denied

that a record of the report of Edward
Coles, as found in the printed jour-

nals of Congress, could be read on
mere inspection as evidence that it

was the report sent in by the secre-

tary of the treasury. The compe-
tency of these documents as evidence

in the investigation of claims to lands

in the courts of justice has not been
controverted for twenty years, and is

not open to controversy."

Vol. X
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of the land;^ but an incomplete survey is not admissible.^ A pri-

vate survey is not admissible.'*

b. Certified Copies. — A certified copy of a plat or survey from
the proper office is admissible in evidence •,^^ and a certified copy of

7. OTlaherty v. Kellogg, 59 Mo.
485; Smith V. Hughes, 23 Tex. 248;
Travis County v. Christian (Tex.
Civ. App.), 21 S. W. 119; Fowler v.

Scott, 64 Wis. 509, 25 N. W. 716.

As to the admissibilit}' of a survey-
or's report, see Pennsylvania Canal
Co. V. Dunkel, loi Pa. St. 103. See
the numerous Pennsylvania cases cit-

ed post. Part VI. § 3.

A map from the general land office

is admissible upon the certificate of

the commissioner, without further

evidence of authenticity. Smith v.

Hughes, 22) Tex. 248.

A certificate of the surveyor at-

tached to a copy from the land office

is inadmissible to prove any disputed

fact. Kuechler v. Wilson, 82 Tex.
638, 18 S. W. 317.

Official plats are prima facie evi-

dence of the character of the land at

the time the plats were made. Illi-

nois Steel Co. V. Budzisz, 115 Wis.

68, 90 N. W. 1019. See also Barrow
V. Gridley. 25 Tex. Civ. App. 13, 59
S. W. 602, 913.

A tract book from the land office

is admissible. Jesse D. Carr L. &
L. S. Co. V. United States, 118 Fed.

821, 55 C. C. A. 433-

A diagram from the office of the

secretary of the interior is prima facie

evidence of the limits of the grant.

Eastern Oregon Land Co. v. An-
drews, 45 Or. 203. yy Pac. 117.

A town-site plat is admissible to

show that land has been surveyed.

Thompson v. Thornton, 50 Cal. 142.

Colonial Surveys— In Baeder v.

Jennings, 40 Fed. 199, the court said

:

"It is conceded that no patents have
been issued since the surrender of
government, in 1702; the titles grant-
ed since then all resting on the sur-

veys alone. If a patent was necessary
before, why is it not necessary
since? No law was ever passed to

dispense with a patent; yet no one
supposes that it is necessary, in order
to perfect the title. A patent, it is

true, is authentic evidence of a title;

but it is the survey and return that

segregate the land from the common

Vol. X

domain." See also Jennings v. Burn-
ham, 56 N. J. L. 289, 28 Atl. 1048;
Estell V. Improvement Co., 35 N. J.

L. 235; Arnold v. Mundy, 6 N. J. L.
I, 10 Am. Dec. 356. It is explained
in these cases that such surveys are:

merely evidence of partition between
proprietors.

See, however, as to rule in Penn-
sylvania, Conn V. Penn, Pet. C. C
496, 6 Fed. Cas. No. 3,104, where it

was held that payment of the pur-
chase price will not be presumed from
mere lapse of time when a patent is

not shown.
In Maryland, an equitable interest

was acquired by a survey, which was
transmissible by will. A grant will

be presumed in favor of parties who-
have been in possession thereunder.
Carroll v. Norwood, 4 Har. & McH.
(Md.) 287; Carroll v. Norwood, 5
Har. & J. (Md.) 155-

Presumption of Validity Where
it is shown that surveys were made
by regular and authorized deputies, it

will be presumed that they were made
legally and on proper authority. Mc-
Arthur v. Nevill, 3 Ohio 178.

A survey regularly entered on the

books of the New Jersey proprietors
will be presumed to have been prop-
erly made and with due authority.

And it will be presumed that a war-
rant was issued, as recited in the

survey. Baeder v. Jennings, 40 Fed.

199. The presumptions, after a period
of nearly two hundred years, are con-
clusive. Jennings v. Burnham, 56 N..

J. L. 289, 28 Atl. 1048.
8. Gamache v. Piquignot, 17 Mo-

310.

9. Paxton v. Griswold, 122 U. S-
441; Rose V. Davis, 11 Cal. 133.

It follows that a party introducing

a survey must show the authority un-
der which it was made. Rose v:

Davis. II Cal. 133. See also Fother-
gill V. Stover, i Dall. (U. S.) 6.

If shown to have been adopted by

the land office, a survey may be read

in evidence. Shields v. Buchanan, 2

Yeates (Pa.) 219.

10. United States. — Meehan v:-
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a certificate of a survey has in one case been held admissible.^^

H. Official Corrfspondfnce. — Official correspondence of of-

ficers of the land department is admissible to show their action on
a claim ;^- but their letters are not admissible to show the contents

or existence of documents on file.^^

I. Assignments. — a. Admissibility in General. — Where an as-

signment is valid, it is, of course, admissible in evidence, and a

conveyance of the land and delivery of the certificate is sufficient

evidence of an assignment of the certificate and of all rights acquired

thereby.^*

b. Effect of Issuance of Patent to Assignee. — Where a patent

has issued to an assignee, it will be presumed that the assignment

is regular in all respects/^

Forsyth, 24 How. (U. S.) I75-

California. — Goodwin v. McCabe,
75 Cal. 584. 17 Pac. 705.

Michigan.— Dewey v. Campau, 4
Mich. 565.

Minnesota. — Village of Mankato
V. Meagher. 17 Minn. 265.

Mississippi. — Sessions v. Reynolds,

7 Smed. & M. 130.

Missouri. — Wilhite z'. Barr, 67 Mo.
284; Wood z'. Nortman, 85 Mo. 298.

Pennsylvania. — Wolf v. Goddard,

9 Watts 544.

South Carolina. — M'Creight v.

Gossitt, I Brev. 515.

Texas. — Hollingsworth v. Hols-
housen, 17 Tex. 41 ; Breckenridge v.

Neill, 26 Tex. loi ; Houston & T. C
R. Co. V. Bowie's Heirs, 2 Tex. Civ.

App. 437, 21 S. W. 304; Rogers v.

Mexia (Tex. Civ. App.), 36 S.

W. 825.

Virginia. — Pollard v. Lively, 4
Grat. 73.

Wisconsin. — Lally v. Rossman, 82
Wis. ,147, 51 N. W. 1132.

But such maps must be certified by
the proper officer. Millaudon v. Mc-
Donough. 18 La. 102.

It must be certified by the officer

having the custody of the original.

Boatner v. Scott, i Rob. (La.) 546.
Copy of a Copy— A certified copy

of a copy of a map is not generally
admissible. Lawrence v. Grout, 12

La. Ann. 835. See also State v. Car-
dinas, 47 Tex. 250.
Where no Record A certified

copy of field notes is not admissible
when the original was not properly
returned and therefore was not a
record of the land office. Patrick v.

Nance, 26 Tex. 298.

11. Thornton v. Edwards, I Har.
& McH. (Md.) 158.

12. Bellows V. Todd, 34 Iowa, 18;

Carmen z'. Johnson, 29 Mo. 84; Foth-
ergill V. Stover, i Ball. (U. S.) 6r
Ewing V. M'Knight, i Serg. & R.
(Pa.) 128.

A letter to a party to the action

from an officer of the land depart-

ment proposing an exchange of loca-

tion is the best evidence of his con-
tract with the government. Ansley
v. Peterson. 30 Wis. 653.

13. Steel V. Finley, 3 Yeates
(Pa.) 169; Struthers v. Reese, 4 Pa.
St. 129; Hanrick v. Dodd, 62 Tex.
75; Bovee v. McLean, 24 Wis. 225.

A letter from the secretary of the

land office, stating the contents of a
letter he had seen, is inadmissible.

Steel V. Finlay, 3 Yeates (Pa.) 169.

A letter from the commissioner of

the general land office to the register

of a local office is inadmissible to

show cancelation of an entry. Bovee
V. McLean, 24 Wis. 225.

A letter from an official stating that

there is a mistake in the record is

not admissible. Campbell v. Laclede
Gas. Co., 84 Mo. 352.

A report of a register of a state

land office showing that certain lands

had been patented to a railroad com-
pany and were not the property of a

party to the suit, is not admissible.

Gordon v. Bucknell, 38 Iowa, 438.
14. Witcher v. Conklin, 84 CaL

499, 24 Pac. 302; Carroll v. Price, 81

Fed. 137.
15. Clark V. Hall, 19 Mich. 356.

This rests upon the familiar princi-

ple that when a patent issues all nec-

essary preliminary steps are presumed

Vol. X
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c. Presumption As To Time Of. — Where an assignment bears

the same date as a patent certificate it will be presumed to have
been made after the issuance.^'' Where an assignment in blank is

recognized, no presumption as to the time of assignment arises

from its date.^^

d. Admissibility of Record of Assignment. — Where an assign-

ment is recorded in the office of the commissioner of the general

land office, it may be proved by his certificate, the same as any

other record.^*

4. Extrinsic Evidence. — A. Best Evidence Principle. — The
records in the land office are the best evidence of themselves and

extrinsic evidence is not, in general, admissible to prove them.^"

B. To Vary Or Contradict Writings. — Extrinsic evidence is

not generally admissible to vary or contradict records in the land

office ;-° and under this rule are also included a patent,-^ state

to have been taken. See also Sweatt
V. Corcoran, 37 Miss. 513.

16. Carson v. Railsback, 3 Wash.
Ter. 168, 13 Pac. 618.

17. Reynolds v. Sumner, 126 III.

58, 18 N. E. 334, 9 Am. St. Rep. 523,

I L. R. A. 327.

18. Clark V. Hall, 19 Mich. 356.

19. Godding v. Decker, 3 Colo.

App. 198, 32 Pac. 832; City of Chi-

cago V. McGraw, 75 111. 566; Bass v.

Mitchell, 22 Tex. 285; Cornelius v.

Kessel, 53 Wis. 395, 10 N. W. 520.

Deposition of Commissioner of

Land Office Not Admissible To Prove
Records in Office— Bass v. Mitchell,

22 Tex. 285.

Reservations— The government
records furnish the proper evidence

of what lands were sold, and what
reservations were made for canal or

other purposes. City of Chicago v.

McGraw, 75 111. 566.

Confirmation of an Indian Reser-
vation cannot be proved by parol.

Harris v. Newman, 3 Smed. & M.
(Miss.) 565.

Misnomer in Patent The best

evidence of misnomer in a patent is

the survey. Swann v. Wilson, i A.
K. Marsh (Ky.), 99-

Selection. — The only legal evi-

dence of selections of lands embraced
by the act of Congress of 1841 is a
properly certified list thereof fur-

nished from the office of the secre-

tary of the treasury, if the original

is still there. If the original is not
there, then, upon proof of that fact,

Vol. X

other evidence upon the subject than

a copy from that office will be admis-
sible. Stauffer v. Stephenson, i Ind.

115-

20. Goodloe v. Wilson, 2 Overt
(Tenn.) 59. As to the conclusiveness

of such records, see ante, notes 88

and 89.

A memorandum found on the mar-
gin of a record is not admissible to

contradict the record. Branson v.

Wirth, 17 Wall. (U. S.) 32. In this

case the court said :
" Such a memo-

randum, being no part of the record

itself, cannot be received to contra-

dict the record. It would be a very

dangerous precedent to allow it to

have that effect. It is not the record

of any act of the department, nor of

any document entitled to registry in

its archives. It is nothing but a mem-
orandum of a third person, and hear-

say evidence at best."

21. Bruner v. Manlove, 2 111. 156;

Iowa Falls & S. C. R. Co. v. Wood-
bury County, 38 Iowa 498.

Thus, parol evidence is not admis-
sible in an action at law to show that

land patented as swamp and over-

flowed land is not in fact of that

character (French v. Fyan, 93 U. S.

169), nor to show that land patented

under a wagon road grant was in

fact swamp land (Cahn v. Barnes, 7
Sawy. (U. S.) 48, 5 Fed. 326).

In cases of swamp land grants not

affected by the confirmatory Act of

1857, parol evidence is admissible to

show the real character of the land.

Funkhouser v. Peck, 67 Mo. 19.
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grant," survey" or certificate.-* Extrinsic evidence is admissible,

however, to show fraud,^^ or facts consistent with the recitals in a
patent, -° or location of a survey."^

5. Presumption From Possession. — Possession of public land has
been held to give rise to a presumption of a license to occupy from
the government.^*

Where land is reserved for military

purposes, parol evidence is not com-
petent to show that it has not been

so used. Whitney v. Nelson, 2>i Wis.

365.
22. Spalding v. Reeder, i Har. &

McH. (Md.) 187; Tate v. Greenlee,

9 N. C. 231 ; Polk's Lessee v. Hill, 2

Overt. (Tenn.) 118; Fowler v. Nix-
on, 7 Heisk. (Tenn.) 719.

In Pennsylvania, parol evidence is

not admissible to contradict a war-
rant (Nesbit V. Titus, i Yeates [Pa.]

284) ; nor to vary a land certificate

issued by Virginia land commission-
ers (Jones V. Park, 2 Yeates [Pa.]

448).
Parol evidence is not admissible to

prove anything which is not ex-
pressed or necessarily implied in an
entry. Craig v. Pelham, 2 Ky. 242.

See article " Records."
23. Pollard v. Dwight, 4 Cranch

(U. S.) 421 ; Chapman v. Polack,

70 Cal. 487, II Pac. 764; Cowan v.

Harrod, Litt. Sel. Cas. (Ky.) 4;
Hammond v. Sheredine, 4 Har. &
& McH. (Md.) 420; McCoy v. Gallo-
way, 3 Ohio 282, 17 Am. Dec. 521

;

White V. Crocket, 3 Hayw. (Tenn.)
182; Hartz V. Owen (Tex. Civ.

App.), 27 S. W. 42.

Thus, a surveyor's declarations,

whether oral or written, are not ad-
missible in evidence where they will

contradict the official report of such
surveyor upon which the common-
wealth has issued a grant. Reusens
V. Lawson, 9 Va. 226. 21 S. E. 347

;

Barclay v. Howell, 6 Pet. (U. S.)

498.

Parol evidence is not admissible to

prove that the surveyor never did
actually run out or survey the land.

Webb's Lessee v. Beard, i Har. &
J. (Md.) 349; Hammond v. Norris,
2 Har. & J. (Md.) 130.
Evidence of Surveyor Parol evi-

dence of the surveyor himself is not
admissible to impeach an official sur-
vey in a collateral proceeding. Cain
V. Flynn, 4 Dana (Ky.) 499.

Pennsylvania Rule— As to the
rule in Pennsylvania, see Democrat
V. Goodlander, 2 Yeates (Pa.) 313;
Bellas V. Levan, 4 Watts (Pa.) 294;
M'Call V. Sybert, 4 Watts (Pa.) 431.

24. Parol evidence is not admissi-
ble to contradict a certificate of Vir-
ginia commissioners of land in Penn-
sylvania. Jones V. Park , 2 Yeates
(Pa.) 448. Compare Hyde v. Tor-
rence, 2 Yeates (Pa.) 440. See also
Montgomery v. Landusky, 9 Mo. 714.

25. Iowa Falls & S. C. R. Co. v.

Woodbury County, 38 Iowa 498. See
also cases cited ante, notes 77, 78.

26. "The objection of the defend-
ant, that evidence' going to show that
the plaintiff had acquired a right of

preemption, and that the patent was
issued in confirmation of such right,

was inadmissible, because it tended to

contradict the patent, which showed
on its face that it was issued upon
the location of a soldier's bounty land
warrant, cannot be sustained. The
Act of Congress of March 22d, 1852,

(10 U. S. Stats, at Large, p. 3), pro-
vides that land warrants may be used
by a person entitled to a preemption
right to any land in payment for the
same. There is no statute that we
are aware of providing that the pat-
ent shall recite that it is executed for
lands to which the patentee held a
right of preemption, nor, when the
lands have been located under a sol-

dier's bounty land warrant, that the
patent shall recite that fact. We are
therefore unable to see how the re-

cital of either of those facts in the
patent would exclude proof of the
other, or tend to show that it was
not true. The one is not inconsistent

with the other, and if either or both
are wanting from the patent, the
proof of either or both, neither adds
to, varies nor contradicts the patent.

"^

Megerle v. Ashe, 22> Cal. 74.

27. Conn v. Penn, 6 Fed. Cas.

No. 3,104; Reusens v. Lawson, 91 Va.
226, 21 S. E. 347-

28. In Conger v. Weaver, 6 Cal.

Vol. X
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6. Informal Evidence. — Informal evidence is admissible to sup-
port an ancient colonial grant, upon the theory that it is the best

evidence obtainable.-''

II. EVIDENCE OF PARTICULAR FACTS.

1. Official Character. — The official character of the officers who
have executed a patent or certificate may be shown by evidence that

they acted in the office which they assumed.^"

2. Qualifications of Applicant. — A. Acceptance; by Land De-
partment. — Testimony that a person has been accepted by the

United States land officers as a qualified preemptor, or as one quali-

fied to enter public lands, is prima facie proof of such qualifica-

tion.^^

B. Evidence of AuEnage. — Under some statutes, pubHc land

cannot be taken by aliens. The issuance of a patent is evidence of

the right and qualification" of the patentee,''- but this may be over-

548, 65 Am. Dec. 528, the court said

:

" In the face of these notorious facts,

the government of the United States

has not attempted to assert any right

of ownership to any of the large

body of lands within the mineral re-

gion of the state. The state govern-

ment has not only looked on quies-

cently upon this universal appropria-

tion of the public domain for all of

these purposes, but has studiously en-

couraged them in some instances, and

recognized them in all. Now, can it

be said, with any propriety of reason

or common sense, that the parties to

these acts have acquired no rights?

If they have acquired rights, these

rights rest upon the doctrine of a

presumption of a grant of right, aris-

ing either from the tacit assent of the

sovereign or from expressions of her

will in the course of her general leg-

islation, and, indeed, from both. Pos-
session gives title only by presump-
tion ; then, when the possession is

shown to be of public land, why may
not any one oust the possessor? Why
can the latter protect his possession?
Only upon the doctrine of presump-
tion, for a license to occupy from the

owner will be presumed."
See also article Adverse Posses-

sion, Vol. I.

29. " In their search for truth,

the courts are required, in instances

like the one under consideration, to

receive evidence which would be in-

admissible if offered respecting

Vol. X

events occurring within the memory
of living witnesses. Thus, the state-

ments of historians of established

merit, the recitals in public records,

in statutes and legislative journals,

the proceedings in courts of justice,

and their averments and results, and
the depositions of witnesses in suits

or in legal controversies, are from
necessity, received as evidence of

facts to which they relate, but al-

ways with great caution, and with
due allowance for its imperfections
and its capability of misleading; and
restricted, as to historical evidence,

to facts of a public and general na-

ture." Bogardus v. Trinity Church,

4 Sandf. Ch. (N. Y.) 633. See
also Woods v. Banks, 14 N. H. loi.

Slight proof of seating under a
grant made in 1669 is sufficient.

Darby v. Stringer, Jeff. (Va.) 10.

30. Wickersham v. Woodbeck,
57 Mo. 59-

31. Barnhart v. Ford, 41 Kan.
341, 21 Pac. 239.

32. " The proper officers in the

land offices of the United States

were required to ascertain whether
the parties possessed the proper
qualifications to entitle them to pre-

empt the land, and there can be no
doubt that their decision upon ques-
tions arising as to such qualifications

is binding upon the parties, unless
some question of fraud or trust in-

tervenes." Burrell v. Haw, 40 Cal.

373. See also Merriam v. Bachioni,

112 Cal. 191, 44 Pac. 481.
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-come by evidence of fraud. Evidence that the patentee had made
a declaration of intention to become a citizen is competent, but
not conclusive.""

3. Identity of Land. — To identify the land described in a patent,
-an official map in the office of the proper land officer, or authen-
ticated copy,"-' a town-site plat,''^ or parol evidence"'^ is admissible
in evidence.

4. Cancellation of Entry.— A. Presumption of Notice.
Where it is recited that the claimant was given due notice to

show cause why his entry should not be canceled, it will be pre-
sumed that such notice was given.^'^

B. Effect of Ex Parte Cancelation. — An ex parte cancela-

tion of an entry is not conclusive ; but it has the effect of destroying

the value of any certificate as evidence, and the claimant must show
his right and compliance with the law by other evidence."^

33. Such fact is not the ultimate

fact to be proved, and does not of

itself prove fraud. Burrell v. Haw,
40 Cal. Z7i.

34. Surget v. Little, 2 Cushm.
(Miss.) ii8.

35. Ming V. Foote, 9 Mont. 201,

23 Pac. 515. See also Chever v.

Horner, 11 Colo. 68, 17 Pac. 495, 7
Am. St. Rep. 217; Pipe v. Smith, 4
Colo. 444.
Admissible Though Incomplete.

Ming V. Foote, 9 Mont. 201, 22,

Pac. 515.
36. Pipe V. Smith, 4 Colo. 444

;

Hanlon v. Hobson, 24 Colo. 284, 51

Pac. 433, 42 L. R. A. 502.

In Murray v. Hobson, 10 Colo.

66, 13 Pac. 921, it was held that

parol evidence to identify the land
was incompetent until the plat re-

ferred to in the deed was produced,
or until the party should show that
it was not in his power to produce it.

37. Northern Pac. R. Co. v.

Amacker, 53 Fed. 48. See also Dur-
ham V. Hussman, 88 Iowa 29, 55 N.
W. II.

In discussing the reasons for this

rule the court quoted from Cofield
V. McClelland, 16 Wall. (U. S.) 331.
as follows :

" We think this is a
case in which the presumption ap-
plies that the ofificer has done his
duty, especially as no provision was
made in the act for procuring the
evidence that notice had been pub-
lished. The case comes within the
rule so well settled in this court,

"' that the legal presumption is that
-the surveyor, register, governor, and

secretary of state, have done their

duty in regard to the several acts

to be done by them in granting
lands, and therefore, surveys and
patents are always received as prima
facie evidence of correctness.'

"

Where the claimant appears at the
hearing, due notice will be pre-
sumed. Caldwell ?. Bush, 6 Wyo.
342, 45 Pac. 488.

Limitation. _ On the other hand
it has been held that the presump-
tion will not be indulged as a sub-
stitute for proof of an independent
and material fact. " It is a mere
presumption of law, which operates
only in case of absence of evidence.
It disappears entirely in the pres-
ence of positive, uncontradicted evi-
dence upon the subject." Befay v.

Wheeler, 84 Wis. 135, 53 N. W. 1121.

38. Holmes v. State, 100 Ala.

291, 14 So. 51. See also United
States V. Steenerson, 50 Fed. 504, i

C. C. A. 552.
" By showing that he has no op-

portunity to be heard before the de-
partment, the entryman makes out
a case for a hearing in court; but, as
he assumes the attitude of com-
plaining of the action of the depart-
ment, he must show that it operated
to his prejudice. As he is in the
position of claiming the legal title,

he must prove by evidence that he
has fully earned the same by an
honest compliance with the law. The
burden is on him, and it cannot be
sustained without offering evidence
in addition to the certificate and its

ex parte cancelation." Parsons v.

Vol. X
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C. Testimoxy of Officer of Laxd Department. — Cancela-
tion of an entry may be shown by the deposition of an officer of
the land department."®

5. Eeservations. — A. Presumptiox of Authority To Make.
\\'here statute authorizes reservations to be made by the President

from public lands for governmental purposes, it will be presumed
that a reservation made by a cabinet officer was made with the

approbation and direction of the President ;*° but this presumption
does not extend to reser^-ations made by other officers.*^

B. Official Correspoxdexce. — Letters sent by federal land

officers to state land officers are admissible to show that the land

in question had been reserved from entry ;*- and when the letters

are on file in the state land office, duly authenticated copies are

admissible."'^

C. Burdex of Provixg Location. — The burden of proving the

location of an exception or reservation is upon the party relying'

upon it.^*

6. Entries. — The burden of proving an entry is upon the party

claiming under it.'*° The deposition of the register of the land

Venzke. 4 X. D. 452. 61 X. W. 1036.

50 Am. St. Rep. 669.

39. Guidry z: Woods, 19 La. 334,

36 Am. Dec. 677.
40. Wilcox z: Jackson, 13 Pet.

(U. S.) 498. 512; United States z:

Tichenor. 8 Sa\yy. (U. S.) 142. 12

Fed. 415. (dictum) ; United States v.

Blendauer. 122 Fed. 703.

In the case first cited, the court

said :
"' The President speaks and

acts through the heads of the sev-

eral departments in relation to sub-
jects which appertain to their re-

spective duties. Both military posts

and indian aflfairs, including agen-
cies, belong to the war department.
Hence we consider the act of the
war department in requiring this

reservation to be made, as being in

legal contemplation the act of the

President."
41. In United States z: Tichenor,

8 Sawy. 142, 12 Fed. 415, it was held
that neither a general nor a lieuten-

ant will be presumed to be acting
under direction of the President in

making a reser\-ation.

42. It need not be expressly
shown that such letters had been
sent. "This objection is inconsistent
with the custody of the letters. If

they had never been sent they
would not have been found in the

office where they are certified to be
on file. That they are thus found

Vol. X

where they should be, if sent, is at

least prima facie evidence that they
were sent as directed." Bellows tv

Todd, 34 Iowa 18.

43. Bellows z: Todd. 34 Iowa 18.

It was so held in this case by vir-

tue of a statute making certified

copies evidence of equal credibility

with the original papers on file in
the proper office.

A certified copy of the President's

order is also admissible. Florida
Town Imp. Co. v. Bigalsky, 44 Fla.

771. 33 So. 450.
44. McCormick v. ^Monroe, 46 N.

C. 13; Gudger z: Henslev. 82 X. C.

481; Scott z: Elkins. 83 X. C. 424;
Bowman z'. Bowman, 3 Head.
(Tenn.) 47-

Thus, where the grant is general,

the burden is on the party claiming
the benefit of the exception to locate

the same. " he being supposed to be
in possession of the prior grant if

he is the owner." Wyman v. Taylor,

124 X. C. 426. 32 S. E. 740; Bern-
hardt z: Brown. 122 X. C. 587, 29
S. E. 884; Roan Mountain S. & I.

Co. V. Edwards, no X. C. 353. I4

S. E. 861. Compare ^ladison v.

Owens, Litt. Sel. Cas. (Kv) 281:

Hall z: Martin, 89 Ky. 9, n S. W.
953 ; Harman z'. Stearns. 95 \'a. 58.

2j S. E. 601.

45. White r. Chicago. R. I. & P.

R. Co., 46 Iowa 222.
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office showing no entry upon his books for the district in which
the land is situated, is admissible to show that no entry had been

made thereon.*"

7. Abandonment. — Failure to have a survey returned raises a

presumption of abandonment.*^ And the same presumption may
arise from failure to take possession or to pay the purchase

money.*^

III. GRANTS IN AID OF RAILROADS.

1. Burden of Proof. — Under a statute providing for indemnity

lands, the railroad company has the burden of showing a failure in

quantity of land originall}^ granted.*'' A party seeking to show that

The burden of proving that objects

called for in an entry for land in

the Virginia military district are so
sufficiently described, or are so no-
torious, that others, by using rea-

sonable diligence, could readily find

them, is upon the party claiming
under it. Watts v. Lindsey, 7
Wheat. (U. S.) 158.

It is a well established principle

of substantive law that an entry, to

be valid, must be so definite that the

land can be readily identified. Lind-
sey V. Miller, 6 Pet. (U. S.) 666;

Brush V. Ware, 15 Pet. (U. S.) 93;
Martin v. Boon, 2 Ohio 237; Mc-
Arthur v. Nevill, 3 Ohio 178.

46. Lacey v. Marnan, 2>7 Ind. 168.

In this case it was objected that the

facts could be proved only by the

record of the register or a certified

copy thereof. In answer to this the

court said :
" It was not a certified

copy of any record that was desired

as evidence; but it was proof that

no such record existed. If a sale had
been made, there would have been a

record or entry of the fact, which
might have been copied and certified

by the register. But when no sale

had been made, and consequently no
entry, there was nothing of which a

copy could be made out, and certi-

fied." For the same rule applied to

other matters, see Nossaman v. Nos-
saman, 4 Ind. 648; Stoner v. Ellis, 6

Ind. 152. In the latter case the court

said :
" We are aware of no rule of

law which authorizes a public officer

to certify what does not appear in his

office, for the purposes of evidence.
His deposition should be taken, to

prove that upon diligent search the

fact did not appear."

26

47. Paxton v. Griswold, 122 U. S.

441.
48. Lineweaver v. Crawford, 26

Pa. St. 417. In this case the court
said: " In the case of a zvarrant and
survey, where the purchase-money is

paid, there can be no motive for aban-
donment. There is therefore no pre-

sumption of abandonment of such a
title arising from mere lapse of time.

But where the purchase-money has
not been paid, the applicant may have
good reasons for giving up his con-
tract. He may find it inconvenient
to pay the money. He may come to

the conclusion that the purchase is

not likely to turn out a profitable

one. He may prefer other invest-

ments of more certain profit. In such
a case a presumption of abandonment
may arise from delay, if it be of long
duration and altogether unexplained."

49. By a grant in aid of the Iowa
Central Air-Line Railroad, the com-
pany was granted every alternate sec-

tion of land designated by odd num-
bers, for six sections in width, on
each side of said road as definitely

located. If any of said lands had
been disposed of by the general gov-
ernment there was granted in lieu

thereof an equal amount, designated

by odd numbered sections, within fif-

teen miles of the road as definitely

fixed. It was lield, that in order to

be entitled to any of the indemnity

land, the company must "show that

the lands selected had been disal-

lowed, abandoned, or at least in some
manner released from the claim made
thereto." before other lands could be

selected in lieu thereof. Cedar Rap-
ids & M. R. Co. V. Herring, 52 Iowa
687, 3 N. W. 786.

Vol. X
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the lands embraced within a grant to a railroad were mineraP" or

that the grant was invalid,^^ has the burden of proving such facts.

2. Presumptions. — A. From Certified List of Lands Se-

lected.— A certified list of lands selected to aid in railroad con-

struction, when accepted, approved and made effective by the gov-

ernment raises a presumption of the fulfilment of all prerequisites,^^

and of title in the company,^^

50, In Merrill v. Dixon, 15 Nev.

401, the court said :
" After the com-

pany's patent from the government
was admitted in evidence, the bur-

den of proof was upon plaintiff to

show, admitting he was in a situation

to demand the right to do so, that

the tract described therein was, in

fact, such mineral land, that it was
excepted from the operation of the

grant and by the terms of the patent.

Neither the map nor the testimony of

Barker tend to show that fact. It

can only be claimed that the map
showed, prima facie, that there was,

upon the section, 'copper, gold, and
silver-bearing quartz' ; but it did not

tend to show whether it was there in

quantity or quality sufficient to make
the land valuable for mining pur-

poses, and if that was not shown,
proof of the prima facie fact just

mentioned did not tend to show such

mineral lands as are excluded from
the grant. In excluding mineral lands

Congress only intended to exclude

lands valuable for mining purposes."

As to mineral lands in general, see

article Mines and Minerals, Vol.

VIII, p. 589.

51. Thus, the Wills Valley Rail-

road Company was authorized to

sell one hundred and twenty sections,

without previous work. It was held

that the court would not presume
that the company had previously

sold the full amount. Hence it fol-

lowed that the fact must be proved.

Swann v. Larmore, 70 Ala. 555-

A purchaser from a railroad, de-

fending a suit for the foreclosure

of a vendor's lien, has the burden

of showing that the land does not

lie within the section the corpora-

tion was authorized to sell. Mathis

V. Tennessee & C. R. Co. 83 Ala.

411, 3 So. 793-

52. In Tillotson v. Webber, 96

Mich. 144, 55 N. W. 837, it was ob-

jected that the selection was not
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shown to have been made by the

agent appointed by the governor, as

required by both the federal and
state acts. It was held that the list

filed and approved might be assumed
to have been properly selected, es-

pecially as it appeared to have been
acted on ; and that it was admis
sible as evidence of title. See also

cases in following note.

53. In Winona & St. Peter R. Co.

V. Randall, 29 Minn. 283, 13 N. W.
127, the plaintiff introduced in evi-

dence (i) a copy certified by the

state auditor of a certificate from
the interior department of the gen-

eral government certifying to the

state a list of lands to aid in rail-

road construction; (2) a deed exe-

cuted by the governor, reciting per-

formance of all statutory require-

ments; (3) a copy certified by the

register of deeds of a list of lands

certified by the state auditor. This
evidence was held to constitute a

prima facie case. By statute, the

list filed with the register of deeds
is made prima facie evidence. of title.

The Act of Congress of August 3,

1854, provided :
" That in all cases

where lands have been or shall

hereafter be granted by any law of

Congress to any one of the several

states and territories, and where
said law does not convey the fee

simple title of such lands, or re-

quire patents to be issued therefor,

the lists of such lands which have

been or may hereafter be certified by

the commissioner of the general

land office, under the seal of said

office, either of originals or of copies

of the originals, or records, shall be

regarded as conveying the fee simple

of all the lands embraced in such

list that are of the character con-

teiTiplated by such act of Congress

and intended to be granted thereby."

This was held to apply to the Acts

of June 10, 1852, and August 3, 1854,
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B. From Withdrawal oi^ Lands From Sale^. — The with-

drawal of lands from sale by an officer of the land department

gives rise to the presumption that the railroad company had filed the

requisite map, and that the officer acted with authority.'^*

C. Op Selection. — From Acquiescence. — The acquiescence

by a railroad company for a period of years in the issuance of a

patent to another raises a presinnption that it has made a selection

of lands in the indemnity limits in lieu of those described in th-s

patent.^^

IV. SWAMP LANDS.

1. Burden of Proof. — A. Of Character of Land. — One claim-

ing under a state grant, before selection, has the burden of showing
that the lands were in fact swamp lands.^^

B. Of Approval of Selection. — A party claiming sv/amp land

must show, in addition, that the tract has been selected as such, and

the selection approved by the secretary of the interior, or that the

selection has been confirmed by statute.
^^

granting lands to the state of Mis-
souri, to aid railroad building ; and
hence such a list is admissible as

evidence of title of land claimed
under such act. Hannibal & St. J.

R. R. Co. V. Smith, 41 Mo. 311.

See also Chicago. B. & Q. R. Co. v.

Lewis, 53 Iowa loi, 4 N. W. 842.

54. The seventh section of the

Act of July I, 1862, provides :
" That

within two years after the passage
of this act said company shall desig-

nate the general route of said road,

as near as may be, and shall file a

map of the same in the department
of the interior, whereupon the sec-

retary of the interior shall cause the

lands within twenty-five miles of
said designated route or routes to

be withdrawn from preemption, pri-

vate entry and sale." It will be pre-

sumed that an order of the commis-
sioner of the general land office

withdrawing the land was made by
direction of the secretary of the in-

terior. It must also be presumed
that the proper evidence was before
him on which to base his official ac-

tion. Hence, the withdrawal raises

a presumption of the filing of the

required map. Weaver v. Fairchild,

50 Cal. 360.

55. Northern Pac. R. Co. v.

Amacker, 49 Fed. 529, i C. C. A.

345. 7 U. S. App. 33.
56. Wright v. Roseberry, 121 U.

S. 488; Hannibal & St. J. R. Co. v.

Smith, 9 Wall. (U. S.) 95; Buena
Vista County v. Iowa Falls & S. C.

R. Co., 112 U. S. 165; Kirby v.

Lewis, 39 Fed. 66; Keeran v. Grif-

fith, 31 Cal. 461. See also Kile v.

Tubbs, 23 Cal. 431 ; Read v. Caru-
thers, 47 Cal. 181. In this state,

swamp lands were disposed of by
the state prior to any selection or
patent.

" There is no presumption that

all the public lands that belonged to

the United States on the 28th of

September, 1850, were swamp and
overflowed lands. In the absence of
proof, the contrary presumption must
obtain. The grant to the state was
of the swamp and overflowed lands.

They had to be identified. To per-
fect the title of the state, or one
claiming under her, to land as

swamp land, it must be shown to

hsve been such at the date of the

grant, in some of the modes pre-

scribed by law and the regulations

of the land department, or, in cases

where it is admissible, by parol evi-

dence on the trial." Kirby v. Lewis,

39 Fed. 66.
" Donations of the public domain

for any purpose are never to be pre-

sumed." Rice z'. Sioux City & St.

P. R. Co., no U. S. 695.

57. Stephenson v. Stephenson. 71

Mo. 127. In this case a certificate of

Vol. X
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C. In Contest For Privilege of Purchasing. — In a contest

between two alleged settlers for the privilege of purchasing swamp
lands from the state, each party is an actor, and must prove a com-

plete case in order to prevail.^*

2. Presumptions. — A. Oe Compeiance With State Laws.
It will be presumed that state officers have complied with the state

laws as to the prerequisites for conveyance.^''

B. As To Character of Land. — Evidence that a state land

officer failed to report certain lands as swamp lands raises th? pre-

sumption that they were not swamp lands.*^°

C. As TO Time of Filing Selection. — Under the Act of

March 3, 1857, it will be presumed that a selection of an earlier

date, made by the proper officer and found on file after 1857, was
filed in time.*^^

the register of lands was offered in

evidence, to the effect that the land

sued for was on a list of swamp
lands on file in his office. It was not
evidence because it failed to show
that the land had been confirmed as

such ; on the contrar}-, it showed that

it had been " approved to the rail-

road." See also Dowd v. Louisville,

N. O. & T. R. Co., 68 ^liss. 159, 8
So. 295 ; Funston v. jMetcalf, 40 Miss.

504; Lockwood V. Hannibal & St. J.

R. Co., 65 Mo. 2^2)', Birch v. Gillis,

67 Mo. 102; Polk V. Sleeper, 143 Cal.,

70, 76 Pac. 819.

58. In Goldberg v. Thompson, 96
Cal. 117, 30 Pac. 1019, it was urged
that this rule did not apply because
findings as to fitness for cultivation

were beyond the scope of the plead-

ings. The court held each party to

be an actor, and laid down the rule

stated in the text. " If land is of

the class which can be sold only to

residents, and neither contestant is

a settler, the court cannot ignore

the character of the land, and the

question of residence, because it is

inconvenient to the parties to do so.

On the contrary, it must decide

against both if neither is entitled to

purchase." See also Garfield v. Wil-
son, 74 Cal. 175, 15 Pac. 620; Lane v.

Pferdner, 56 Cal. 122.

In Lane v. Pferdner, 56 Cal. 122,

it was held that each party has the

burden of proving the allegations

supporting his own claim, notwith-
standing certain negative averments
in his adversary's pleading. " The
fact that plaintiff did not prove his

Vol X

allegations concerning the right of
defendants, did not relieve them of

the necessit}' of proving their own
affirmative allegations."

59. Thus, in Iowa, the statute

conferred authority to sell at pri-

vate sale, when the land had been
appraised, as provided in the act. A
private sale was made, and the court,

in the absence of evidence to the

contrary, presumed that there had
been an appraisement. Spitler v.

Scofield, 43 Iowa 571.

It will be presumed that a certi-

ficate recites the truth and was prop-

erly issued. Walker v. Plumer, 44
Iowa 406.

60. " It is a maxim of the law
that a public officer is presumed to

have fulfilled every requisite which
the discharge of his duty demands
^ * * 2nd this maxim is applic-

able to the state agent, and it will

be presumed that he selected and re-

ported all the swamp lands in the

county in accordance with his official

duty ; and after the lapse of thirty

years, and on the facts of this case,

this presumption would seem to be
conclusive." Kirby v. Lewis, 39
Fed. 66.

61. It is so held in Tolleston

Club V. State. 141 Ind. 197, 38 N.

E. 214. where the court said :
" The

reasonable presumption is, that the

register, having prepared and certi-

fied to the list April 15, 1851, would
not retain it in his office until after

March 3, 1857. The presumption is,

also, that the officer did his duty,

and sent the list to the general land
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D. As TO Survey and Approval. — The approval of the selec-

tion by the general government raises the presumption that the

lands have been surveyed ;*'' and the issuance of a patent to the

state raises the presumption of approval.*'^

E. Of Knowledge of Officer's Authority. — A purchaser of

swamp land is presumed to know the extent of the powers of the

public agent who makes the sale, when the authority is a matter of

law and public record.'^*

3. Admissibility of Evidence. — A. Deed From State Officers.

A deed of swamp lands from the proper state officer is in some jur-

isdictions prima facie evidence,*'^ and in others conclusive evidence

of legal title.*'" State patents are clearly evidence of such title.*'^

Recitals therein are evidence of the facts recited.*'^

B. Evidence as to Character of Land. — a. Instruments of

Title. — In a contest between a state grant for lands alleged to be

swamp and a federal patent for the same, the recitals in the instru-

ments of title are no evidence of the actual character of the land.*'*

b. Parol Evidence. — Where the secretary of the interior has

neglected to certify lands to the states, parol evidence is admissible

to show the character of the lands at the time of the grant."" But

office as soon as it was prepared,

agreeable to the instructions re-

ceived from the commissioner."
The presumption was raised in Snell

V. Dubuque & S. C. R. Co.. 78 Iowa
88, 42 N. W. 5S8; 80 Iowa 767, 45 N.
W. 763.

This was doubted, however, in

Martin v. Marks. 97 U. S. 345,
where the court said :

" It had been
filed with and approved by the sur-

veyor-general in Louisiana in 1852,

and was found in that office [the

general land office at Washington],
when a copy was appHed for in 1875.

If objection had been taken to this

defect of proof on tlie trial, the

plaintiff would probably have been
required to show when this list was
reported to the commissioner."

62. Cole V. Thompson. 35 La.
Ann. 1026.

63. This is upon the well-recog-
nized ground that a patent is pre-

sumptive evidence that all prelimi-
nary steps have been taken. Cramer
V. Keller, 98 Mo. 279. 11 S. W. 734.

64. Thus, a purchaser will be
presumed to know that a land agent
has no authority to declare a for-

feiture. Dart V. Hercules, 57
111. 446.

65. Carrington v. Potter, 2i7 Fed.
767. This case interprets the law

of Missouri. In that state a statute

gives deeds the effect of patents.

The burden of showing that the

sale was void for violation of law,

and that the purchaser was not in

fact entitled to a deed is upon the

party alleging such facts. See also

Reed v. Hamilton, 18 Ind. 476.
66. Heeler v. Gist, 27 Ark. 200.

67. The patents are conclusive

evidence that the legal title is in

the plaintiff, and that title must pre-

vail unless a prior right or superior
equity is shown. Holland v. Moon,
39 Ark. 120.

68. A recital that the land was
swamp and overflowed land, and had
been confirmed to the state, is evi-

dence of those facts. Chrisman v.

Jones, 31 Ark. 6og.

Recitals were held to be prima
facie evidence in Hendry v. Willis,

33 Ark. 833.
69. Keeran v. Griffith, 31 Cal.

461. But see French v. Fvan, 93 U.

S. 169
70. This results partly from the

form of the statute. " Any other

rule results in this, that because the

secretary of the interior has failed

to discharge his duty in certifying

these lands to the states, they,

therefore, pass under a grant from
which they are excepted beyond

Vol, X
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after the lands have been selected and a patent issued, parol evidence

is not competentJ^ And after a selection is made, parol evidence is

not admissible to show that other lands within the same section

were in fact swamp lands.^^

c. Pield Notes. — Field notes of United States surveyors are ad-

missible upon the question of the character of the landJ^

d. Condition of Land at Later Time. — Evidence of the condi-

tion of the land at a later time is not generally competent f* although

doubt; and this, when it can be
proved by testimony capable of pro-
ducing the fullest conviction, that

they were of the class excluded
from the plaintiff's grant." Hanni-
bal & St. J. R. Co. V. Smith, 9
Wall. (U. S.) 95-.
Such evidence is not admissible

when the issue of the actual char-
acter of the lands is not raised by
the pleadings, as where reliance is

placed upon the decision of a com-
missioner and not on the actual

character. Connors v. Meservey, 76
Iowa 691, 39 N. W. 388.

71. Chandler v. Calumet & Hec-
la Min. Co., 149 U. S. 79, affirming

36 Fed. 665 ; French v. Fyan, 93 U.
S. 169; Ehrhardt v. Hogaboom, 115

U. S. 67; McCormick v. Hayes, 159
U. S. 332; Rogers Locomotive Works
V. Emigrant Co., 164 U. S. 559; Wil-
liamson V. Baugh, 71 Ark. 491, 76 S.

W. 423 ; Iowa R. Land Co. v. An-
toine, 52 Iowa 429, 3 N. W. 468.

Reasons. — "It is the duty of the
land department, of which the sec-

retary is the head, to determine
whether land patented to a settler is

of the class subject to settlement
under the preemption laws, and his

judgment as to this fact is not open
to contestation in an action at law
by a mere intruder without title.

As was said in the case cited of the
patent to the state, it may be said in

this case of the patent to the pre-
emptioner, it would be a departure
from sound principle and contrary
to well-considered judgments of this

court to permit, in such action, the
validity of the patent to be subjected
to the test of the verdict of a jury
on oral testimony." Ehrhardt v.

Hogaboom, 115 U. S. 67.

In California it has been held, in

an action to quiet title based on a
patent issued pursuant to the grant
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to the Southern Pac. R. Co., that
the defendant might show that the
land was swamp and. overflowed, and
hence not included in the grant.

Southern Pac. R. Co. v. McCusker,
67 Cal. 67, 7 Pac. 122.

72. McCormick v. Hayes, 159 U.
S. 332; Chandler v. Calumet & Hecla
Mining Co., 149 U. S. 79, affirming

36 Fed. 665.

73. The statutes of the United
States provide that " Every surveyor
shall note in his field-book * * *

all water-courses over which the line

he runs may pass; and also the
quality of the lands." Rev. Stat. U.
S. § 2395. subd. 7. Such notes are
most satisfactory evidence and have
the force of a deposition. Kirby v.

Lewis, 39 Fed. 66.

As to the admissibility of such
notes for other purposes, see United
States V. Breward, 16 Pet. (U. S.)

143 ; Ll^nited States v. Hanson, 16

Pet. (U. S.) 196.

Contra— Robinson v. Forrest, 29
Cal. 317. In this case the court said:
" Neither the laws of Congress, nor
the statutes of this state, nor the in-

structions issued from the general
land office, have constituted the plat

as evidence between the general
government and the state, that the

lands are or are not such lands
as were granted by the act of Con-
gress to the state. It was designed
for a very different purpose. It

might properly be adopted, as it has
been, by the general government and
several of the states, as evidence of

the character of the lands ; but until

it is so adopted, it is not competent
evidence to prove the fact in ques-

tion."

74. Connors v. Meservey, 76 Iowa
691, 39 N. W. 388; Befay v.

Wheeler, 84 Wis. 135, 53 N. W. 1121.
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it may be if it relates to a time so close as to give rise to the pre-

sumption that it remained in the same condition. ^^

e. List Made by County Officers Not Admissible. — A list made
by county officers in pursuance of a state statute is not admissible

to show title or the character of the land,'® unless the statute makes

it evidence.'^ And an unauthorized record is not evidence for any

purpose whatsoever^*

V. TOWN-SITE LOCATIONS.

1. Presumptions Arising From Trustee's Deed. — Where the judge

who holds land under the United States Town-site Act, in trust

for the occupants, executes an official deed for a part of it, the

presumption obtains that he did his duty in all respects by compli-

ance with all the statutory prerequisites, and that he conveyed to

the proper party ;'^ and this presumption is conclusive, except upon

75. Bourne v. Ragan, 96 Iowa,
566, 65 N. W. 826. The court said:
" It is true that none of these wit-

nesses knew this land in the year

1850, but their testimony relates to

a time when it is fair to presume
that the condition of the land was
practically the same as it was when
the swamp land grant was enacted.

This finding is strongly supported

by the fact that the evidence shows
that now, after the country has been
improved, the land is of a swamp}-
character, and that no more than

ten or twelve acres is suitable for

cultivation."

76. Buena Vista County v. Iowa
Falls & S. C. R. Co., 112 U. S. 165,

afUnning 55 Iowa 157, 7 N. W. 474.

The reasons are given in the decision

of the state court. The statute
" does not provide that the lists so

made shall be evidence of any fact.

They are authorized to be made
merely for the purpose of procuring
the proper recognition of the same
on the part of the United States,

and are in the nature of a claim or

demand."
77. In Illinois such a list is evi-

dence. The statute provides that

the evidence of title of the state

shall be filed in the auditor's office,

and that he shall cause to be made
out, for each of the several coun-
ties, a correct abstract or list of

such lands, the correctness of which
he is required to certify under the

seal of his office. And it is provided
that the lists so made shall be suffi-

cient evidence of the title of the

lands therein described. Dart v.

Hercules, 34 111. 395; Bristol v. Car-
roll County, 95 111. 84.

In Arkansas a report to the audi-

tor representing the lands as having
been disposed of is conclusive evi-

dence of title, unless impeached for

fraud, mistake or some other recog-

nized cause. Brewer v. Hall, 36
Ark. 334.

78. In Carrington v. Potter, 2>7

Fed. 767, copies of entries in a book
entitled " Record of the Register of

Swamp Lands," were rejected be-

cause there was no statute requir-

ing the making of such entries or
the keeping of such book.

79. United States. — Murray v.

Hobson, 10 Colo. 66, 13 Pac. 921

;

Chever v. Horner, 11 Colo. 68, 17

Pac. 495, 7 Am. St. Rep. 217.

Kansas. — Marysville Inv. Co. v.

Munson, 44 Kan. 491, 24 Pac. 977;
Mathews v. Buckingham, 22 Kan.
166; Marysville Inv. Co. v. Holle, 5
Kan. App. 408, 49 Pac. 332.

Minnesota. — Tavlor v. Winona
& St. P. R. Co., 45 Minn. 66, 47 N.
W. 453; Lamm v. Chicago, St. P.,

M. & O. R. Co.. 45 Minn. 71, 47 N.
W. 455, 10 L. R. A. 268.

Montana. — Ming v. Foote, 9 Mont.
201, 23 Pac. 515.

Nebraska. — Green v. Barker, 47
Neb. 934, 66 N. W. 1032.

South Dakota. — Goklhcrg v. Kidd,

5 S. D. 169, 58 N. W. 574.

IVisconsin. — Whittlesey v. Hop-
penyan, 72 Wis. 140, 39 N. W. 355-

In Cofield v. McClelland, 16 Wall.

Vol. X



408 PUBLIC LANDS.

direct attack in an action which is brought to set aside the deed.*"

2. Evidence Must Show That Judge Is Trustee in Fact. — In order

that the foregoing presumption may arise, it must appear that the

judge is in fact a trustee.*^

VI. STATE LANDS.

1. Patents and Grants. — A. Presumption of Validity. — A
state patent or grant is presumed to be vaHd and to have been

made only after all the preliminary prerequisites have been com-

plied with.^- This presumption is conclusive as against a collateral

(U. S.) 331, it was presumed that

the judge had posted a notice, as

required by law. the presumption be-

ing stronger " especially as no pro-

vision was made in the act for pro-

curing the evidence that notice had
been published."

See also Burbank v. Ellis. 7 Neb.

156, where it was held that it will

be presumed that a deed by a mayor
of a town, as trustee, was made with-

in the time required by law.

Reasons— It is an application of

the presumption in favor of official

acts. " The execution and delivery

of a deed to a portion of the Denver
town-site by the probate judge * *

* is analogous to the grant of a

patent by that department of the

government whose province it is to

supervise the various steps and pro-

ceedings necessary to be taken to

obtain the title." Anderson v. Bar-

tels, 7 Colo. 256, 3 Pac. 225.

80. Anderson v. Bartels, 7 Colo.

256, 3 Pac. 225 ; Chever v. Horner,

II Colo. 68, 17 Pac. 495, 7 Am. St.

Rep. 217; Sherry v. Sampson, 11

Kan. 611; Taylor v. Winona & St.

P. R. Co., 45 Minn. 66, 47 N. W.
453 ; Lamm v. Chicago, St. P., M. &
O. R. Co., 45 Minn. 71. 47 N. W. 455,

10 L. R. A. 268; Ming V. Foote, 9
Mont. 201, 23 Pac. 515.

View That Presumption Is Rebut-
table— Black r. Galindo. 40 Cal. 171

;

Biddick v. Kobler, no Cal. 191, 42
Pac. 578; Goldberg v. Kidd, 5 S.

D. 169, 58 N. W. 574-

This rule is based upon the fact

that the statute does not provide that

the deed shall be conclusive. The
trustee is authorized to convey to

occupants.

Of course, only a party who can

show that he was in possession is
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entitled to introduce such evidence

against the grantee. Black v. Galin-

do, 40 Cal. 171.

81. Taylor v. Winona & St. P.

R. Co., 45 Minn. 66, 47 N. W. 453-

82. United States. — Huidekoper
V. Burrus, i Wash. C. C. 109, 12 Fed.

Cas. No. 6.848; Attorney-General v.

Grantees, 4 Dall. 237; Brown v. Gal-

loway, Pet. C. C. 291, 4 Fed. Cas. No.

2,006.

Arkansas. — Walkei- v. Taylor, 43

Ark. 543.

California. — Hebbron v. Graves,

78 Cal. 380, 28 Pac. 740; People v.

Stratton, 25 Cal. 242; Leviston v.

Ryan. 75 Cal. 293. 17 Pac. 239.

Georgia. — Winter v. Jones, 10 Ga.

190. 54 Am. Dec. 379.

Kentucky. — Bledsoe's Devisees v.

Wells. 4 B'ibb (Ky.) 329.

North Carolina. — Ray v. Stewart,

105 N. C. 472, II S. E. 182; Cohrane
V. Lamb, 109 N. C. 209, 13 S. E. 784-

Pennsylvania. — Bixler v. Baker, 4
Bin. 213'; Burd v. Seabold, 6 Serg. &
R. 137; Steiner v. Coxe, 4 Pa. St. 13;

Gingrich v. Foltz, 19 Pa. St. 38, 57

Am. Dec. 631 ; Bushey v. South

Mountain M. & L Co., 136 Pa. St.

S41, 20 Atl. 549. See also Caul v.

Spring, 2 Watts 390.

A patent is prima facie evidence of

title and survey. James v. Betz, 2

Bin. (Pa.) 12.

United States. — Polk's Lessee v.

Wendal. 9 Cranch 87; Polk v. Wen-
dell, 5 Wheat. 293; Polk v. Hill, i

Brunner, Col. Cas. 126, 19 Fed. Cas.

No. 11,249.

South Carolina. — Thompson v.

Hauser, 2 Mill. Const. 356.

Tennessee. — Dodson v. Cocke, i

Overt. 314, 3 Am. Dec. 757; Sevier

V. Hill, 2 Overt. 23 ; Overton's Lessee

V. Campbell, 5 Hayw. 164; Calloway
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attack except where there is lack of title or authority to sell.^*

Extra Territorial Effect.— A patent of one state is not presumptive

evidence in another state that the granting state had title at the

time of the issuance of the patent,^* although it may have that ef-

fect within the state of issuance. But otherwise, a state patent is

entitled to full faith and credit in the other states.^^

V. Sanford (Tenn.), 35 S. W. 776;
Hitchcock V. Southern Iron & Tim-
ber Co. (Tenn.), 38 S. W. 588.

Virginia. — Harvey v. Preston, 3
Call. 495 ; Smith v. Chapman, 10

Gratt. 445.
83. Sykes v. McRory, 10 Ga. 465,

54 Am. Dec. 402; Tison v. Yawn, 15

Ga. 491, 60 Am. Dec. 708; Martin v.

Anderson, 21 Ga. 301 ; Patterson v.

Buchanan, 37 Ga. 560.

Thus, in Vickery v. Scott, 20 Ga.

795, the defendant ofifered evidence to

show that the warrant of survey had
been made by two justices of the in-

ferior court and one justice of the

peace, sitting as a land court, instead

of by three justices of the peace sit-

ting as a land court. This was held

inadmissible.

Of course, where there was no
authority to sell, and the grant is

therefore void, the facts inay be
shown. Harris v. Dyer, 27 Ga. 211.

And of course it may be shown to

have been forged. Sibley v. Haslam,

75 Ga. 490.

Parol evidence that the land was
never actually surveyed is not admis-
sible at law. Uhl z<. Rejaiolds, 23
Ky. L. Rep. 759, 64 S. W. 498. Ash-
brook V. Quarles' Heirs, 15 B. Mon.
(Ky.) 20; Rays v. Woods, 2 B. Mon.
(Ky.) 17; Gingrich v. Foltz, 19 Pa.

St. 38, 57 Am. Dec. 631 ; Matthews
V. Burton, 17 Gratt. (Va.) 312. See
also ante, I, 3, A, e, (i).

84. The Supreme Court of Minne-
sota, in discussing this, said, in Mus-
ser V. McRae, 38 Minn. 409. 38 N.
W. 103 :

" We know of no rule or
principle of law upon which the dec-
laration or act, however solemn, of
the legislature or governor of the
state, may stand in lieu of the per-
formance of the things which the acts
of Congress made necessary to attach
the title to any specific lands. There
is a law of Wisconsin . . . which,
so far as bearing on this case, reads

:

' Every deed or patent which shall

have been at any time executed and

delivered by the governor, purporting

to convey any lands granted to the

state by the United States to aid in

the construction of railroads, or mil-

itary roads, or any swamp or over-

flowed lands, shall be received as

presumptive evidence of the facts

therein stated, and that the grantee

named therein became vested there-

by, at the date thereof, with an abso-

lute title in fee to the land therein

described.' The patent of a state,

when regular on its face,—that is,

when it is in proper form, is signed

by the proper officer, and has the

proper seal,—is everywhere evidence

of the passage of the state's title to

the land. The patent, like the deed
of an individual, passes the title. But
if the law we have quoted goes be-

yond this, and makes the patent pre-

sumptive evidence of the state's title,

—that, where the United States was
the primary source of title, that title

has passed to the state,—then it is

only a rule of evidence prescribed for

the courts of Wisconsin, and not
binding upon courts of other states."

85. In Lassly v. Fontaine, 4 Hen.
M. (Va.) 146, 4 Am. Dec. 510, the

court said :
" If the courts of this

state were to undertake to pronounce
the public act of a sister state, thus

solemnly authenticated, void, in con-

sequence of any misfeasance or omis-
sion of duty in the inferior ministe-

rial officers of that state, whose faith-

ful discharge of their duty the patent

supposes, it might lead to conse-

quences far beyond the reach of my
foresight. If the patent be void, or
voidable, for the reasons suggested

in the bill of exceptions, I conceive

it to be competent only to the state

of North Carolina, and its courts, to

pronounce it void. . . . But no
evidence, not of equal dignity with

the patent itself, can, I presume, be

admitted in this state, to annul the

operation of a grant made in due
form by the proper authorities of

any other state."

Vol. X
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B. Presumption of Grant From Possession. — A grant may
be presumed from possession for a long period of time.*''

C. Payment oe Purchase Money. — After the lapse of twenty-

years from the date of a patent, it will be presumed that the whole

purchase money has been paid.*^ A legislative grant to an indi-

vidual in which no consideration appears is presumed to be a do-

nation.®*

D. Burden oe Proof. — The burden of providing non-recorda-

tion of a grant is upon the party making the objection.*^ A party

relying upon a curative act to validate a void grant has. the bur-

den of proving facts bringing his purchase within the terms of

the act,^'' and of proving good faith.^^ Under a special act au-

86. Carroll v. Norwood, 4 Har. &
McH. (Md.) 287; Reed v. Earnhart,

32 N. C. 516; Davidson v. Arledge,

97 N. C. 172, 2 S. E. 378.

"To lay a foundation for the court

to direct the jury to presume a pat-

ent from the proprietary to any per-

son, it is necessary to show an incip-

ient title from the proprietary; that

is an equitable interest derived from
the proprietary by a located warrant,
and payment of the composition ; or
a certificate of survey on a common
or other warrant, and payment of

the composition, and a length of pos-
session consequent on such equitable

interest in the person acquiring the
same, and those claiming under him."
Mundell's Lessee v. Clerklee, 3 Har.
& J. (Md.) 462.

The mere fact that a town has
made a grant of the right to use land
is no evidence of a grant to the town.
City of Boston v. Richardson, 105
Mass. 351.

" It will afford a sufficient ground
for the presumption, to show, that,

by legal possibility, a grant might
have issued. And this appearing, it

may be assumed—in the absence of

circumstances repelling such conclu-
sion—that all that might lawfully

have been done to perfect the legal

title, was in fact done, and in the
form prescribed by law." Williams
V. Donell, 2 Head (Tenn.) 695.

" From long possession a presump-
tion arises of everything necessary to

contitute a title in the possessor."

Candler v. Lunsford, 20 N. C. (4
Dev. & B.) 407.

The force of the presumption is not
repelled by evidence rendering the

making of a grant improbable. " The

Vol. X

presumption is not deduced, as an in-

ference of fact, from the possession,

as evidence merely and according to

its influence on the minds of the jury,

in producing or failing to produce,
a conviction, that the presumption is

according to the truth ; but the de-

duction is made, without regard to

the very fact, by a rule in the law of
evidence." Bullard v- Barksdale, 33
N. C. (II Ired. L.) 461.

87. Brock v. Savage, 46 Pa. St. 83.

88. Parker v. Newberry, 83 Tex.
428. 18 S. W. 815.

" Where a legislative grant is not
made in discharge of some obligation

of the government which the law
would recognize, it would not, in a
legal sense, be anything more than
an act of sovereign grace and boun-
ty on the part of the legislature; and
it matters not how meritorious the

consideration that constitutes the
moving cause for making the grant,

if it is not such as the law would rec-

ognize, the grant is but a gift or
donation." Leonard v. Rives (Tex.
Civ. App.), 2,2) S. W. 291; Grant v.

Wallis, 60 Tex. 350; Causici v. La
Coste, 20 Tex. 269, 285 ; McKinney v.

Brown's Heirs, 51 Tex. 94.
89. Van Pelt v. Pugh, 18 N. C.

210.

90. For this purpose he may intro-

duce in evidence the rules of the land

board, his application to purchase,

and the award. Flannagan v. Nas-
worthy, I Tex. Civ. App. 470, 20 S.

W. 839.

91. Collyns v. Cain, 9 Tex. Civ.

App. 193, 28 S. W. 544.

When a strict compliance with all

the rules of the land board is shown,
good faith is presumed ; but when the
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thorizing the issuance of a patent for vacant land the claimant has

the burden of proving that the land was in fact vacant.^^ One
claiming under a deed from the surveyor-general has the burden of

proving the required notice to the patentee.^^

2. Certificates and Warrants. — A. In General. — A certificate

of commissioners is conclusive evidence of title as against the

state and subsequent claimants,®* but not as against prior claim-

ants not parties to the proceedings.®^ A warrant is admissible in

evidence, but should be accompanied with evidence identifying the

land.®*^

B. Presumptions From Unconditional Certificates. — The
issuance of an unconditional headright certificate raises a presump-
tion of the performance of prerequisites f' and this presumption
may become conclusive after a long lapse of time.®^ A patent and
survey issued on a certificate is evidence of its genuineness.®® A

rules are not rigidly complied with,

the question of good or bad faith be-

comes one of intent. It is not neces-

sary, however, to show absoUite ac-

curacy of description. Of course the

other party may introduce evidence
showing want of good faith. Thus,
evidence that the land is of a differ-

ent character from what it was rep-

resented to be is admissible. Flanna-
gan V. Nasworthy, i Tex. Civ. App.
470. 20 S. W. 839.

92. Records v. Melson, i Houst.
(Del.) 139.

93. Hill V. Draper, 10 Barb. (N.
Y.) 454.

94. Consilla v. Briscoe, Hughes
(Ky.) 84; Ward v. Lee, i Bibb
(Ky.) 18; Marshall v. Rough's Heirs,
2 Bibb (Ky.) 628; Speed v. Patton's

Heirs. 3 Bibb (Ky.) 426; Finlay v.

Humble, 2 A. K. Marsh (Ky.) 569;
McClanahan v. Litton, Hughes (Ky.

)

337; M'Min V. Stafford, 2 Bibb
(Ky.) 487.

.

Thus, it is conclusive evidence of
settlement on the land. Fishback v.

Major, I A. K. Marsh. (Ky.) 147.

Reasons " The commonwealth,
having appointed her officers to judge
between herself and her own citizens,

ought not to question that adjudica-
tion. . . . Another individual,

claiming under the commonwealth by
a subsequent act of appropriation, can
be in no better situation." M'Nitt v.

Logan, Litt. Sel. Cas. (Ky.) 60.

95. M'Nitt V. Logan, Litt. Sel. Cas.
(Ky.) 60; Ward v. Lee, i Bibb
(Ky.) 18.

96. Patterson v. Ross, 22 Pa. St.

340.

The place where the settlement was
made may be identified either by the

description contained in the certifi-

cate or by extrinsic evidence. Fish-

back V. Major, i A. K. Marsh. (Ky.)

147-

97. Capp V. Terry, 75 Tex. 391, 13

S. W. 52. Compare Ferguson v.

Johnson, 11 Tex. Civ. App. 413, 33

S. W. 138.

Thus, it was necessary that the ap-

plicant appear before the land board

and make an oath prescribed by law,

before a certificate should issue. The
presumption arises from its issuance

that he did so appear. Willis v.

Lewis, 28 Tex. 185.

It will also be presumed that the

certificate was issued upon proof

given by two credible witnesses, as

required by law. Clark v. Smith, 59
Tex. 275.

Presumption of Authority— The
authority for the issuance of certifi-

cates by the officers charged with the

duty of issuing them will be pre-

sumed. Quinlan v. Houston & T. C.

R. Co. (Tex. Civ. App.), 24 S. W.
693; .y. c. 89 Tex. 356, 34 S. W. 738.

In Lott V. King, 79 Tex. 292, 15 S.

W. 231, it was held that it will be pre-

sumed that a certificate was not is-

sued until the time authorized by law.

98. Clark v. Smith. 59 Tex. 275.

99. Kimbro v. Hamilton, 28 Tex.

560; Deen v. Wills, 21 Tex. 642.

Vol X
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surveyor's field notes are competent evidence that the survey was

made by virtue of a certificate/

C. Assignments. — Assignment of a certificate or claim may be

proved in the same manner as any other fact.^ It may be presumed

from claim of right coupled with lapse of time.^

D. Idi:;ntification of Certificate Holder. — The identity of

a party to whom certificate was issued will be presumed from iden-

tity of name ; but this presumption may be rebutted by evidence

showing the contrary.*

E. Burden of Proof. — A party relying upon a warrant for

vacant land, subject to headrights, has the burden of proving, by

a sheriff's certificate, either that the occupant was given due no-

tice of the application for a warrant or that the land was vacant.^

Upon an appeal from an order granting the warrant, the facts

1. Kimbro v. Hamilton, 28 Tex.

560.

~ 2. As the assignment may be by
parol, evidence of circumstances tend-

ing to show that the ownership of the

certificate, while imlocated, had been
transferred, is admissible without any
preliminary proof. Jones v. Reus, 5
Tex. Civ. App. 628, 24 S. W. 674.

This rule applies, notwithstanding a

statute requiring the commissioner to

withhold his approval until the genu-

ineness of the assignment shall be

proved by two competent witnesses.

This act was not designed " to make
the ultimate rights of assignees de-

pend on their ability to produce in the

courts that amount of testimony."

The right may be established in the

courts in the usual way. Palmer v.

Curtner, 55 Tex. 64.

Evidence that another caused the

certificate to be located and the sur-

vey made in the grantee's name is

not sufficient to prove an assignment.

Herndon v. Davenport, 75 Tex. 462,

12 S. W. nil.
An unacknowledged assignment,

made by an administratrix after her

discharge, is not admissible. Utz-
field V. Bodman's Heirs, 76 Tex.

359, 13 S. W. 474-
Mere possession of a certificate is

not evidence of ownership. Such a

certificate is a mere muniment of

title. Shifflet v. Morelle. 68 Tex.

382, 4 S. W. 843; Chamberlain v.

Pybas, 81 Tex. 511, 17 S. W. 50.

3. But evidence alone of the dec-

larations of the party claiming is

hearsay and inadmissible. Herndon
V. Davenport, 75 Tex. 462, 12 S. W.

Vol. X

iiii; Chamberlain v. Pybas, 81 Tex.

511, 17 S. W. 50.

And the mere fact that a certifi-

cate has been inventoried in a de-

cedent's estate is not sufficient evi-

dence of ownership, although no op-

posing evidence is offered. Riggs v.

Nafe (Tex. Civ. App.), 30 S. W.
706.

The approval of a certificate and
the issuance of a patent to the orig-

inal grantee precludes the court

from indulging in the presumption

of an assignment of the certificate

from mere lapse of time. Walker
V. Caradine, 78 Tex. 489, I5 S. W.
31. See also Parker v. Newberry,

83 Tex. 428, 18 S. W. 815.

4. Yarbrough v. Johnson, 12 Tex.

Civ. App. 95, 34 S. W. 310. Com-
pare Robertson v. DuBose, 76 Tex.

I, 13 S. W. 300; Chamblee v. Tar-

box, 27 Tex. 139; Smith v. Gillum,

80 Tex. 120, 15 S. W. 794-

The presumption may be rebutted

by evidence that a recital in the

certificate as to the time plaintiff's

ancestor came to Texas was incor-

rect, and that at the date of the

certificate he had already taken all

the land to which he was entitled.

McNeil V. O'Connor, 79 Tex. 227,

14 S. W. 1058.

Evidence of declarations of a party

and of claims to the land is adrnis-

sible upon the question of identity.

Brown v. Brown (Tex. Civ. App.),

36 S. W. 918.

5. Without such evidence, the

warrant is not admissible in evi-

dence. Jackson v. Moye, 33 Ga. 296.
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cannot be presumed ;" nor is parol evidence admissible to supply

the lack of certificated

3. Surveys. — A. How Proved. — To complete the legal title,

the holder must show a legal survey. He must do this by producing

the survey, or by parol evidence.^ Field notes are competent evi-

dence of a survey.''

B. Presumption of Validity. — A survey raises a presumption

that it was made only after all prerequisites were fulfilled,^" and

6. " If, as we hold, the certificate

be an indispensable preliminary to

the warrant, it must be made to ap-

pear affirmatively whenever and
wherever the parties litigate the

right." The presumption that all

things required by the law had been
rightly done in the court of original

jurisdiction does not apply. Jack-
son V. Moye, 33 Ga. 296.

7. Jackson v. Moye, 2,2, Ga. 296.

This is because the law prescribes

the mode of proof. See also Miller

V. Woodard. 29 Ga. 753. In Prit-

chett V. Ballard, 102 Ga. 20, 29 S. E.

210. however, a surveyor was al-

lowed to give his opinion that the

land was vacant.
8. Dubois V. Newman, 4 Wash.

C. C. 74. 7 Fed. Gas. No. 4.108.

As to the admissibility of a sur-

vey, see Wagner v. Wagner, 68
Pa. St. 392.

" Where a survey has been ac-

tually made on the ground, that is,

where traces of a survey are to be
found. I scarcely know anything
that has not been admitted, found
in the office of a surveyor, that has
had relation to it. I might express
myself by a strong figure, and say,

that almost the siveepings of an office

had been admitted to go to the jury
to be weighed by them under the di-

rection of the court." But a survey
made by a deputy for himself is not
admissible. Lessee of M'Kenzie v.

Crow, 2 Bin. (Pa.) 105.

Where an original survey cannot
be located, evidence of the location
of junior surveys which call for the
lines of the elder as adjoiners is ad-
missible. Tyrone Min. & Mfg. Co.
V. Cross, 128 Pa. St. 636, 18 Atl. 519.

Acts of Deputy Surveyors. — " Any
act of a deputy surveyor done in a
course of official duty, is evidence to
show for whom he made the survey;
but if the act be unofficial, it is ad-

missible." Vincent v. Huff, 4 Serg.

& R. (Pa.) 298.

Hence a certificate of one who had
been a deputy surveyor, that at a

previous time a party had paid him
fees for making a survey, was held

incompetent to prove that the survey
was made for him. Lessee of Clug-
gage V. Swan, 4 Bin. (Pa.) 150, 5
Am. Dec. 400. For the same reason

the declarations of a deputy sur-

veyor, though dead at the time of

trial, that he had made a certain sur-

vey, under an order from the pro-
prietaries, are not evidence. Lessee
of Bonnet v. Devebaugh, 3 Bin.

(Pa.) 175.

9. Kimbro v. Hamilton, 28
Tex. 560.

And in case of preemption claims,

such notes are evidence although
not returned in time. " In the ordi-

nary cases of surveys upon certifi-

cates, the survey is the evidence of

[to] direct subsequent locators how
to make their selections, so as not
to conflict with others. But in the

case of preemption rights, the claim-

ant resides upon the land, and that

is sufficient to put the locator upon
inquir3^ from which he may readily

ascertain the nature and extent of

the claim." Parish v. Weatherford,
19 Tex. 209.

10. United States. — Griffith v.

Tunckhouser. Pet. C. C. 418. n Fed.

Cas. No. 5.823; Griffith r. Bradshaw,

4 Wash. C. C. 171. II Fed. Cas.

No. 5,821 ; Harris r. Burchan. i

Wash. 191, II Fed. Cas. No. 6,117.

Pennsylvania. — L a m b o u r n v.

Hartswi'ck, 13 Serg. & R. 113;

Packer 7'. Schrader Min. & Mfg. Co.,

Q7 Pa. St. 379; Mock V. Astley, 13

Serg. & R. 382; Lessee of Wirt v.

Stephenson. 3 Bin. 35 : Renn v-

Contributors to Penn. Hospital, 2

Serg. & R. 413 ; Schnable v. Doughty,

3 Pa. St. 392; Drinker z: Holliday, 2

Vol. X
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after the lapse of twenty-one years without objection is conclusive.^^

When a patent has issued it will be presumed that the field notes

have been filed in time^^ and that the survey was properly made.^^

Yeates 87; Meade v. Haymaker, 3
Yeates 67.

Thus, it is presumed that the sur-

vey was actually made on the land.

See cases cited above.
Presumption of Consent. — Every

original survey is presumed to be
made with the full consent of the

party (Steel's Lessee v. Finlej^ 3
Yeates [Pa.] 169; Porter v. Fergu-
son, 3 Yeates [Pa.] 60; Drinker v.

HolHday, 2 Yeates [Pa] 87), and to

be made for him (Urket v. Coryell,

5 Watts & S. [Pa.] 60).

But there is no presumption of con-
sent to a subsequent survey. Cas-
sidy V. Conway, 25 Pa. St. 240.

How Rebutted The presumption
that a survey was made with a
party's consent may be rebutted by
circumstantial evidence. Merchant's
Lessee v. Millison, 3 Yeates (Pa.)

72>- See also Bellas v. Cleaver, 40
Pa. St. 260.

Acceptance of Survey The ac-

ceptance of a survey may be pre-
sumed from the granting of a patent.

Brandon v. Fritz. 94 Pa. St. 88.

A Survey Embracing More Land
Than Is Included in Warrant is

presumed to be valid; and it is pre-
sumed that the surveyor received the
additional fees therefor. Smith v.

Walker, 98 Pa. St. 133.

11. Pennsylvania. — Packer v.

Schrader M. & M. Co.. 97 Pa. St. 379;
Ormsby v. Ihmsen, 34 Pa. St. 462;
Norris v. Hamilton, 7 Watts 91

;

Schnable v. Doughty, 3 Pa. St. 392;
Nieman v. Ward, i Watts & S. 68;
McBarron v. Gilbert, 42 Pa. St. 268;
Glass V. Gilbert, 58 Pa. St. 266; Caul
V. Spring, 2 Watts 390; Grier v.

Pennsylvania Coal Co., 128 Pa. St.

79. 18 Atl. 480.

Thus, after the lapse of such time,

evidence that the survey was in fact

a chamber survey is not admissible.

Schraeder M. & M. Co. v. Packer,
129 U. S. 688. Evidence of the

ancient practice of surveyors is not
admissible in rebuttal. Collins v.

Barclay, 7 Pa. St. 67. Compare
Fox v. Lyon, 27 Pa. St. 9.

Reasons— This rule is supported

Vol. X

on the analogy of the statute of

limitations. " This species of right

certainly falls within the reason of

the law, which gives to the bona fide

holder of a legal or equitable right

the protection of presumption of
length of time, of the forms and
ceremonies required by law, to com-
plete and perfect his title. * * *

It is as difficult for the owner to

keep alive his marks on the ground,
as it is impossible for him to keep
alive the witnesses who made them.
Time, the exterminator of all things,

accident by tempest and by fire, may
prostrate the best marked lines;

and when to this is added the de-

structive hand of man, who is led

into the strong temptation of root-

ing up the distant owner's landmarks,
and thereby, by this accursed tiling—
of removing landmarks—making him-
self the owner of the land; the

reasons are very cogent in favor of

this legal presumption." Lambourn
V. Hartswick, 13 Serg. & R. (Pa.)

113-

12. Thus, the law requires an
affidavit from the preemptioner as au-

thority for a survey. It is pre-

sumed that it was filed " because
without it the surveyor had no right

to make the survey, and the county
surveyor could not and would not

have sanctioned the survey; and as

the surveyor in verifying his sur-

vey alleges that it was made on the

preemption claim of the occupant,

we must presume that the application

for the survey was supported by the

affidavit." Bledsoe z'. Cains, 10 Tex.

455-

It raises a presumption that a

valid certificate was in existence.

Kimbro r. Hamilton, 28 Tex. 560.

It will be presumed that a pur-

chaser accepted by the surveyor is

a responsible party. Russ v. Tel-

fener, 57 Fed. 973. In general, see

Howard z'. Perry, 7 Tex. 259.
13. Thus, in the absence of evi-

dence to the contrary, it will be pre-

sumed that the surveyor actually

surveyed the lines called for. Groes-

beck V. Harris, 82 Tex. 411, 19 S. W.
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A failure to institute proceedings to compel the return of field notes

raises a presumption of acquiescence.^*

C. Presumption of Corrkctness. — A survey, fair on its face,

is presumed to be correct.^^ Parol evidence is admissible to ex-

plain an apparent discrepancy.^*'

D. Evidence That Survey Was Made Upon Warrant. — It

will be presumed that a surveyor saw the necessary warrant be-

fore permitting an entry ;^'' and a certificate of the surveyor is suffi-

cient evidence that the warrant was in his possession. ^^

E. Informae Surveys. — A survey adopted by the land-office,

although not made by the regular officer, or although otherwise in-

formal, may be read in evidence. ^^ But a svirvey made by an
unauthorized surveyor, or made on ex parte evidence, and not

adopted by the land office, is not admissible ;-" although the surveyor

may use it as a memorandum to show how the land might be lo-

cated from the calls of the warrant. ^^

F. Second Surveys. — A second return of survey is admissible

to correct an error in the first return.^'

G. Opinion of Surveyors. — A surveyor may testify as to his

conclusion as to the location of certain land.^^

850; Maddox v. Fenner, 79 Tex. 279,

291, 15 S. W- 237.
14. Patrick v. Nance, 26 Tex. 298.
15. Forbis v. Withers, 71 Tex.

302, 9 S. W. 154.
16. Booth V. Upshur, 26 Tex. 64.

17. "The Entry Was Made, and
by it the warrant is described and
identified. It is not probable that

the surveyor would have permitted
the entry without seeing the war-
rant. It is a presumption of law
that he did his duty. His official

acts are to be accredited until they
shall be proved to have been illegal."

Hart V. Young, 3 J. J. Marsh (Ky.)
408.

18. Taylor v. Brown 5 Cranch
(U. S.) 234.

19- Shields' Lessee v. Buchannan,
2 Yeates (Pa.) 219; Funston's Les-
see V. M'Mahon. 2 Yeates (Pa.)
245; Harris v. Monks, 2 Serg. & R.
(Pa.) 557; Reynolds v. Dougherty,
3 Serg. & R. (Pa.) 325; Burd v.

Seabold. 6 Serg. & R. (Pa.) 137.

Compare Dubois v. Newman. 4
Wash. C. C. 74. 7 Fed. Cas. No. 4,108.

Thus, in Leazure v. Hillegas, 7
Serg. & R. (Pa.) 313, a paper pur-
porting to be the original survey,
not returned to the office of the sur-
\eyor-general, but found among the
papers of a deceased deputy in the

hands of his executor, was admitted.
It was proved that the body of the

writing and the indorsements were
in the handwriting of several de-

ceased deputy-surveyors.

An unreasonable delay in making
the return will cause the neglect to

be imputed to the owner. Zerbe v.

Schall, 4 Watts (Pa.) 138 (delay
for twenty-nine years).

20. Gordon v. Kerr, i Wash. C.

C. 322, 10 Fed. Cas. No. S,6ii. Thus,
a survey made by a deputy for him-
self, and not filed, is inadmissible.

Lessee of M'Kinzie v. Crow, 2 Bin.

(Pa.) 105.

21. Gordon v. Kerr, i Wash. C.

C. 322, 10 Fed. Cas. No. 5,611.

22. " It must go to the jury, with
the parol testimony of the artists on
the ground, together with the iirst

return, and must be judged of by
them. It will be the height of in-

justice to affect an honest claim to

lands by the oversight of a surveyor
in making his return. Such return

is but evidence of the survey. What
has been done on the ground is the

real survey." Eddy's Lessee v.

Faulkner. 3 Yeates (Pa.) 580.

23. " The conclusion of a sur-

veyor, derived from his knowledge
of lines and corners found on the

ground, is certainly one of fact and

Vol. X
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4. Entries and Locations. — A. Evidence Of. — (l.) in General.

The only legal evidence of a mere location sufficient to maintain

an action of trespass to try title is some entry, memorandum or

other writing made by an applicant for vacant land in a book re-

quired to be kept by the rules of the land office.'*

(2.) Parol Evidence.— Entries in relation to specialty are devisible

into three classes— such as are special, vague, or stand indiffer-

ent from their face. The first require no auxiliary proof ;^^ the

second cannot be made good by auxiliary proof ;-'^ the third ad-

mit of evidence which shall make them special or vague.-' Parol

evidence is not admissible to prove anything not necessarily implied

in an entry,-^ but such evidence is admissible to show the names

not of law. The question regards
location, which is always one of fact,

hence, one about which a surveyor
who is properly instructed concern-
ing the facts, may alway give his opin-

ion. Jackson v. Lambert, I2i Pa. St.

182, 15 Atl. 502. See also Northum-
berland Coal Co. V. Clement, 95 Pa.

St. 126; Farr v. Swan, 2 Pa. St. 245.
24. "It is beHeved to be well

settled that to make a valid location

or entry, it should be attended with
such circumstances and facts of no-
toriety as would furnish a person
of ordinary diligence notice that

the land had been located. ... A
verbal application only to the sur-

veyor, confined to the knowledge of

the applicant and the surveyor,

would give no notice, and would
leave it in the power of the sur-

veyor and locator to commit fraud
on the rights of others entitled to

locate lands. It was to prevent evils

of this kind and the controversy
that would arise between locators

froin vague and undefined locations

that the regulations cited were or-

dained by the commissioner of the

general land office." Lewis v.

Durst, ID Tex. 398, 415.
25. Wallen v. Campbell, 2 Overt.

(Tenn.) 320.

It is clear that no extrinsic proof
is required, for the entries, as to lo-

cality, containing references to

places, historically, traditionally, or
well known to the people of the

country would not be helped thereby.

26. Winchester v. Cleaves, 3
Hayw. (Tenn.) 213.

" The second cannot be made good
by any extrinsic proof, either pos-

sessing no calls for specialty, or, if

Vol. X

any, requirmg greater exertions to

ascertain such specialty than is rea-

sonable ; as, for instance, an entry
calling to lie in the woods ; in the

state or particular county, might
properly be said to possess no call

or specialty; but, if calling to in-

clude a tree marked in a particular

manner, the entry would still be
void, as requiring greater exertions

and industry to find the tree than
are consistent with the avocations of

mankind." Wallen v. Campbell, 2

Overt. (Tenn.) 320.

27. Evidence Admissible.
" When the surveyor in his plat calls

for the specialties of the entry, it is

presumptive evidence of the suffi-

ciency of such specialties, and con-

sequently throws the onus probandi

on the party opposing the validity

of the entry." Wallen v. Campbell,

2 Overt. (Tenn.) 320.

Presumption of Validity— An
entry not vague on its face is pre-

sumed special. Murfree's Lessee v.

Logan, 2 Overt. (Tenn.) 220.

28. Meredith v. Picket, 9 Wheat.
(u. s.) 573.

Parol evidence is not admissible

to prove anything not necessarily

implied in an entry. Craig v. Pel-

ham, Sneed (Ky.) 242.

This is merely an application of

the parol evidence rule.

Such evidence is admissible to

support an entry. Consilla v. Bris-

coe. Hughes (Ky.) 84.

A location with a surveyor can-

not be aided by a location with com-
missioners further than they agree

with each other. McClanahan v. Lit-

ton, Hughes (Ky.) 337-
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and notoriety of the places which are mentioned in the entry.^*

(3.) Notoriety.— (A.) Presumptions.— It is a universal principle

that an entry must call for some notorious object ; and the notoriety

will not be presumed merely because the survey was made by of-

ficers of the government f^ but an actual settlement will be pre-

sumed to be notorious.^^

After the lapse of twenty-one years from the return of a sur-

vev, the presumption is that the v/arrant was located as returned

by the surveyor to the land office ; but this presumption is not con-

clusive, and may be rebutted by proof of the existence of marked

fines and monuments, and other facts tending to show that the ac-

tual location on the ground was different from the official courses

and distances.-^^

(B.) Matters Judicially Noticed.— The court will take judicial

notice of the notoriety of an object which necessarily connects it-

self with and forms a part of the general history or geography of

the country.^^

(C.) Negative Evidence.— Negative evidence is entitled to peculiar

weight as showing lack of notoriety.^*

B. Presumption as to Ownership of Location. — It will be

presumed that a location entered in the name of another was in-

tended for the benefit of the party applying; but this may be re-

butted by evidence of constant reputation in the county, and by

other evidence showing the real ownership.^^ A location under

'29. Meredith v. Picket, g Wheat.
U. S_. 573.

Evidence of the notoriety of other
objects in the neighborhood is irrele-

vant. Banta v. Clay, 2 A. K. Marsh.
(Ky.) 409.

30. Key v. Matson, Hard. (Ky.)
70.

Identity of Name Where a nat-

ural place or object was known by
a particular name before an entry
was made, and at the trial a place

or object of that name is shown, it

will be presumed that the one shown
was the one intended. Hart v. Bod-
ley, Hard. (Ky.) 98.

" Where natural objects are shown,
corresponding with the entry, their

existence at its date might be pre-

sumed
; yet it has been held, that in

this, springs afford an exception

;

and it has long been settled, that ar-

tificial objects must be proved co-

temporary with the entry." Hum-
phreys V. Lewis, 2 T. B. Mon. (Ky.)
i; s. c, 4 T. B. Mon. (Ky.) 337.

31. M'Millen v. Miller. Hard.
(Ky.) 494; Davis v. Bryant, 2 Bibb
(Ky.) no.

27

But it must be a settlement, and
not a mere improvement. Davis v^

Gray, 3 Litt. (Ky.) 450.
32. Clement v. Packer, 125 U.

S. 309.
33. Thus, in Hart v. Bodley,

Hard. (Ky.) 98, the court took ju-

dicial notice of the notoriety of Blue
Licks, a place at which, in 1782, a

memorable battle between the Indians

and the earlier settlers of Kentucky
took place.

34. " Notoriety is based on hear-
say, and every one, acting on the

same theatre where this reputation

is alleged to exist, who is ignorant

of the matter, excites a strong belief

that this reputation was circum-
scribed, and not general." Banta's
Heirs v. Clay, 2 A. K. Marsh. (Ky.)

409. See also Wilson v. M'Ghee, i

Bibb (Ky.) 34.

As to the effect of negative evi-

dence generally, see title Positive
and Negative Evidence, Vol. IX, p.

864.

35. Fogler's Lessee v. Evig. 2

Yeates (Pa.) 119; Weidman v. Kohr,
13 Serg. & R. (Pa.) 17.

Vol. X
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a land certificate jointly owned by two or more is presumed to

be for the joint benefit of all the owners.^''

C. Unofficial Blotters. — Unofficial blotters in the land of-

fice are admissible after the death of the party making the entry. ^^

Such evidence is generally admitted to prove payment of pur-

chase money.
D. Evidence of Improvements. — Where a warrant refers to

an improvement, and names a partictilar day from which interest

is to be paid, evidence of an improvement subsequent to that day

" Superintending the survey, or
paying the fees, has generally been
deemed sufficient evidence of owner-
ship of an application or warrant,
unless rebutted by evidence that the
person so superintending or survey-
ing acted as agent, or unless posses-
sion or some act of ownership ap-
pears in favor of the person in

whose name the application was en-
tered or the warrant was issued."

Turner v. Waterson, 4 Watts & S.

(Pa.) 171; Cluggage v. Lessee of
Duncan, i Serg. & R. (Pa.) 11 1;
Campbell v. Galbreath, i Watts
(Pa.) 70.

Rebutting' Evidence " The orig-

inal list, with proof of the handwrit-
ing of the subscriber, has been very
often received as evidence, and in-

deed is primary evidence of the or-

iginal owner. This rebuts the first

presumption arising from the name,
and then another presumption takes

place, that the subscriber to the list

is the real owner, and the fees of

office being paid by him, this creates

a resulting trust to his use.

. . . It is a mistake to suppose,

that the only medium of proof is

payment of the surveyor's fees.

That is one, and it is for this rea-

son, that it is an important act, de-

noting ownership; but this does not
exclude all other acts tending to

prove the same thing." Weidman v.

Kohr, 13 Serg. & R. (Pa.) 17. See
also Galloway v. Ogle, 2 Bin. (Pa.)

468.

As to the admissibility of reputa-

tion, see Sampson v. Sampson, 4
Serg. & R. (Pa.) 329.

36. While it may be shown that

the location was intended to inure

to the benefit of one only, the evi-

dence must show that, at the time
of the location, it was intended to

be for the benefit of some particular

Vol. X

owner, and it must be designated
with certainty which one it was, and
the act of such location must be con-
sistent with the rights of such owner
in the certificate. Kirby v. Estill, 78
Tex. 426, 14 S. W. 695.

As to the right to have separate

surveys, see Farris v. Gilbert, 50
Tex. 350.

37. Galbraith z: Detrich, 8 Watts
(Pa.) 104, 112.

Certified Copies By an act of

1823, certified copies of such blotters

were made admissible. This act did

not change their nature as evidence,

but only furnished a more conveni-

ent means of getting them before

courts and juries. Strimpfler v.

Roberts, 18 Pa. St. 283, 297, 57 Am.
Dec. 606; Herron v, Dater, 120 U.
S. 464.
Reasons Effect as Evidence.

" The blotters found in the land of-

fice are not the records of any public

transaction. They are private mem-
oranda kept by a clerk for his own
convenience, and that of other offi-

cers, in settling their accounts with
the government and with one an-

other. But after the death of the

person who made them, they were re-

ceived as evidence on a principle

which would admit the private en-

tries of other deceased persons.

Their general accuracy is not
doubted, but they are open to con-

tradiction, and have been contra-

dicted very often. The written dec-

laration of John Keble that he re-

ceived the purchase-money on a par-

ticular warrant at a certain time,

though it was against his interest to

make such a declaration, is not bet-

ter evidence of the fact than the oath

of a living witness who saw the

money paid. Indeed it is not evidence

of so high a grade, for it is only

received ex necessitate rei after all
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but prior to the issue of the warrant is admissible f* but evidence of

an improvement prior to that day is not admissible on an issue of

title.^^ In Arkansas the making of the required improvements
may be shown by a certificate of a justice of the peace residing in

the township where the land is located, or by parol evidence.^*^

E. Evidence of Residence. — Residence may be proved by a

certificate from the commissioner of the land office that the proof

is on file.*^

F. Evidence oe Abandonment or Forfeiture. — Abandon-
ment of a location may be presumed from failure to have a survey

made within a reasonable time," from withdrawal of a certificate

from the surveyor's office,'*^ from a resurvey,** or failure to do

anything with the land for a considerable period.*^ In an action

other evidence is supposed to be ex-

tinct." Fox V. Lyon, 27 Pa. St. 9.

38. In Pennsylvania, a party who
made improvements was allowed

time for payment, interest being paid

from the time of the improvement.
The theory was that the improve-

ments were a security. Evidence of

an improvement after the date men-
tioned in the warrant was admissible

because by such reference the locator

was compelled to pay more interest

than if he had correctly stated the

date. Humes v. McFarlane, 4 Serg.

& R. (Pa.) 427.
39. Humes v. McFarlane, 4 Serg.

& R. (Pa.) 427.

Such evidence may be admitted,

however, to show that another survey
could not have taken effect. Coxe's
Lessee v. Ewing, 4 Yeates (Pa.) 429.

40. McCauley v. Six, 40 Ark. 244.

41. This is the result of statute

requiring the commissioner to issue

such a certilicate upon the filing of

proofs. Strickel v. Turberville (Tex.
Civ. App.), 67 S. W. 1058. See also

Logan V. Curry, 95 Tex. 664. 69 S.

W. 129.

But such certificate is not conclu-

sive as against a prior claimant.

May V. Hollingsworth (Tex. Civ.

App.), 74 S. W. 592. See also

White V. Watson (Tex. Civ. App.),
78 S. W. 237.

Evidence of continued retention of
an existing home is not conclusive
evidence that the settler did not re-°

side on the land. Anderson v.

Walker (Tex. Civ. App.), 70 S. W.
1003. denying rehearing 67 S. W. 432.

In a controversy between claimants

for school lands, certified copies of

proof of occupancy from the general

land office are inadmissible. They
are ex parte. Spence v. Dawson
(Tex. Civ. App.), 67 S. W. 180, 70

s. w. 73.

42. Lewis V. Durst, 10 Tex. 398.

43. Wyllie v. Wynne, 26 Tex. 42.

" When that certificate was with-

drawn from the office there remained
no evidence of the appropriation, or

that the holder of the certificate still

claimed the land ; and a stranger

would have the right to suppose that

there had never been a location, or

if one had been made, then that

the same had been withdrawn or

abandoned." Frederick v. Hamilton.
38 Tex. 321, 338.

44. Austin v. Dungan, 46 Tex.

236.

45. Brentlinger v. Hutchinson, i

Watt's (Pa.) 46. See also Atchison

V. M'Culloch, 5 Watts (Pa.) 13.

" A man who sits down upon land.

without warrant or location, and
after a small improvement moves
off; or a man who barely took out

a location (for which he paid by
seven shillings fees of office) and
suffered a considerable time to

elapse without doing anything, may
very well be presumed to have re-

linquished the intention of purchas-

ing the land ; but, where a man
has put his location into the hands
of a deputy surveyor, f^aid the sur-

veying fees, and had the survey re-

turned, the circumstances must be

very strong indeed from which the

laws would presume that he had re-

linquished his title to the land, and

Vol. X
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involving the question of prior possession only, it is not competent

to go beyond the records of the land office to show a forfeiture.*"

G. Burden of Proof. — The burden of proving settlement on
school lands is upon the party claiming it.*" And when the lands

have been leased, the purchaser has the burden of showing a right

to purchase.*^ After award, the burden of showing that the land

had not been properly appraised,*'' and that he had the right to

purchase,^" is upon the contestant. When facts constituting a for-

feiture are shown, the burden is on the plaintiff to show facts ex-

cusing it.^^

thrown it back on the proprietaries."

Fisher v. Larick, 3 Serg. & R. (Pa.)

319-
46. Renfro v. Harris, 28 Tex.

Civ. App. 58, 66 S. W. 460, 795-

If a party is actually living on land

at the time of another survey, any
general presumption of abandonment
is overcome. Barton v. Glasgo, 12

Serg. & R. (Pa.) 149-

The taking of a v^-^arrant for, and
having a survej' made of, a less

quantity of land than the settler is

entitled to, is evidence, but not con-

clusive of abandonment. Porter v.

M'llroy, 4 Serg. & R. (Pa.) 436.
" Nothing short of an actual

ouster of the owner from the land,

in such case, by taking possession

of it, and continuing to keep the

same, by exercising acts of owner-
ship at least upon it, for twenty-one
years or upwards, will defeat the

owner of his right to the land."

Urket V. Coryell, 5 Watts & S. (Pa.)

60, 83. See also Weidman z/.

Kohr, 13 Serg. & R. (Pa.) 17.

47. Jordan v. Payne. 18 Tex. Civ.

App. 382. 45 S. W. 189. And he
must show that a prior settlement

right had terminated. Boaz v. Pow-
ell, 96 Tex. 3, 69 S. W. 976.

48. Thus, where lands have been
leased, they cannot be sold if the

lessee has placed thereon improve-
ments of the value of $200. A pur-

chaser has the burden of proving
that such improvements were not
made. White v. Pyron, 23 Tex.
Civ. App. 105, 57 S. W. 56.

Where, however, the land has been
forfeited by the lessee, and subse-

quently sold to another, a purchaser
of the improvements from the lessee

has the burden of proving that he
purchased before the forfeiture, and
that they were worth $200. Shelton

Vol. X

V. Willis, 23 Tex. Civ. App. 547, 58
S. W. 176. In general, see McBane
z\ Angle, 29 Tex. Civ. App. 594, 69
s. w. 433.
Where the commissioner of the

land office has treated a lease as hav-
ing expired, the burden of proving
that it had not, is upon the party
claiming the fact. McGee v. Corbin,

96 Tex. 35, 70 S. W. 79, reversing 67
S. W. 1068.

It will be presumed that the lands
were properly leased. Sanford v.

Terrell (Tex.), 87 S. W. 655.
49. Davis v. :\IcCauley, 28 Tex.

Civ. App. 211, 66 S. W. 1 1 24.

In a suit of trespass to try title,

the plaintiff has the burden of prov-
ing classification and appraisement.
Thompson v. Gallagher, 32 Tex. Civ.

App. 591, 75 S. W. 567. See also

Smithers v. Lowrance, 35 Tex. Civ.

App. 25, 79 S. W. 1088.

But after an award, classification

and appraisement will be presumed.
Corrigan v. Fitzsimmons, 97 Tex.

595, 80 S. W. 989, reversing 76 S. W.
68; Stolley v. Lilwall (Tex. Civ.

App.), 84 S. W. 689. See also Hood
V. Pursley (Tex. Civ. App.), 87 S.

^\^ 870.
50. The contestant has the burden

of showing that he has not already
purchased all that the law permits.

Nowlin V. Hall (Tex. Civ. App.),
66 S. W. 851, 67 S. W. 900. See
also Landers v. Boliver (Tex. Civ.

App.), 73 S. W. 1075; Binion v. Har-
ris, 32 Tex. Civ. App. 371, 74 S. W.
580; Jones V. Wright, 98 Tex. 457,

84 S. W, 1053, reversing 81 S. W.
569.

51. Under the act of February
II, 1881, lands are not subject to re-

location until the expiration of ninety

days after notice of the forfeiture.

In an action of trespass to try title,
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VII. SPANISH AND MEXICAN GRANTS.

1. Mode of Proving Title, in General. — A. Judicial Notice of

Laws. — The laws of Mexico relating to land grants, in force be-

fore and at the time of the transfer of California to the United

States, are judicially noticed;^- and in noticing them, the courts may
inquire into official customs, forms and usages. ^^

B. Presumptions. — a. Of Authority. — (1.) In General.— In

general, where an officer was ex-officio authorized to make grants,

his authority to make a particular grant will be presumed from

the grant itself;^* and the burden of proof is upon the party alleg-

it was held that the burden was on
the plaintiff to prove that the notice

was not given, or that, having been

given, within the ninety days there-

after he had taken the steps neces-

sary under that act and other statutes

regulating the relocation of lands

to fix his right to the lands. Garza
V. Cassin, 72 Tex. 440, 10 S. W. 539.

52. Fremont v. United States, 17

How. (U. S.) 542; Bouldin v.

Phelps, 30 Fed. 547; United States

V. Turner, 11 How. (U. S.) 663;
United States v. Perot, 98 U. S.

428; Payne v. Treadwell, 16 Cal.

221, 231.

53. " They constitute what may
be called the common or unwritten

law of every civilized country. And
when there are no published reports

of judicial decisions which show the

received construction of a statute,

and the powers exercised under it

by the tribunals or officers of the

government, it is often necessary to

seek information from other authen-
tic sources, such as the records of
official acts, and the practice of the

different tribunals and public author-
ities. And it may sometimes be
necessary to seek information from
individuals whose official position or
pursuits have given them opportu-
nities of acquiring knowledge. But
it has always been held that it is

for the court to decide what weight
is to be given to information ob-
tained from any of these sources.
It exercises the same discretion and
power, in this respect, which it ex-
ercises when it refers to the differ-

ent reported decisions of state

courts, and compares them together,
in order to make up an opinion as to
the unwritten law of the state, or
the construction given to one of the

statutes." Fremont v. United States,

17 How. (U. S.) 542, 557.

54. United States.— Winter v.

United States, Hemp. 344, 30 Fed.

Cas. No. 17,895 ; Cervantes v. United

States, 5 Fed. Cas. No. 2,560; Delas-

sus V. United States, 9 Pet. 117;

United States v. Peralta, 19 How.
343-

Alabama. — Antones v. Eslava, 9
Port. 527, 544; Mayor of Mobile v.

Eslava, 9 Port. 577, 596, 33 Am. Dec
325; Stewart v. Trenier, 49 Ala. 492.

California. — Reynolds v. West, i

Cal. 322; Payne v. Treadwell, 16

Cal. 221 ; Cohas v. Raisin, 3 Cal.

443 ; Den v. Den, 6 Cal. 81.

Louisiana. — Landry v. Martin, 15

La. I ; Devall v. Choppin, 15 La. 566.

Te.vas. — Ryan v. Jackson. 11 Tex.

391; Johns r. Schutz, 47 Tex. 578;

Hanrick v. Jackson, 55 Tex. 17;

Clark V. Hills, 67 Tex. 141, 2 S.

W. 356; Dittmar v. Dignowitty, 78

Tex. 22, 14 S. W. 268; Sheldon v.

Milmo, 90 Tex. i, 36 S. W. 413.

See also Groesbeck v. Golden, 7 S.

W. 362.

"Where the act is done contrary

to the written order of the king, pro-

duced at the trial, without any ex-

planation, it shall be presumed that

the power has not been exceeded

;

that the act was done on the motives

set out therein ; and according to

some order known to the king and
his officers, though not to his sub-

jects." Strother v. Lucas, 12 Pet.

(U. S.) 410, 438.

A Spanish survey signed by a dep-

uty governor is presumptively issued

by authority. Winn v. Cole's Heirs,

I Miss. 119.

Reasons— " If it were not a legal

presumption that public and respon-

Vol. X
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ing want of authority for some reason in this particular instance.^®

(2.) When Not Presumed.— This presumption is not recognized
in respect to Mexican titles granted since the act of i8th of August,

1824, and the regulations of 21st of November, 1828;^'' nor in

sible officers claiming and exercising

the right of disposing of the public

domain, did it b}- the order and
consent of the government, in whose
name the acts were done, the con-
fusion and uncertainty of titles and
possessions would be infinite, even
in this country; especially in the

states whose tenures to land depend
on every description of inceptive,

vague and inchoate equities, rising

in the grade of evidence, by various
intermediate acts, to a full and legal

confirmation, by patent, under the

great seal." United States v. Arre-
dondo. 6 Pet. (U. S.) 691, 727.

Compare the reasoning of the later

cases, post, note 57.

Rule Where No Authority Ex-
Officio— " Where the officer who as-

sumed to convey the public domain
had no authority ex officio to do so,

such authority cannot be presumed
from the mere fact of the convey-
ance in the absence of other evi-

dence." jMitchell V. Furman, 180 U.
5. 402.

It is acts within the general scope
of their powers that are presumed
to be authorized. Hart v. Burnett,

15 Cal. 530.

Where Grant Is Not in Proper
Archives— Such authority is pre-

sumed onl}^ when the documentary
evidence of the grant comes from
the proper archives, or where the
genuineness is not in question.

Owen V. Presidio Min. Co., 61 Fed.

6, 9 C. C. A. 338, 13 U. S. App. 248.

55. Delassus v. United States, 9
Pet. (U. S.) 117; United States v.

Peralta, 19 How. (U. S.) 343;
United States v. Clarke, 8 Pet. (U.
S.) 436; Reynolds v. West, i Cal.

322; Den V. ben, 6 Cal. 81.

The courts should require clear

proof that the officer has transcended
his powers before they so determine
it. Strother v. Lucas, 12 Pet. (U.
S.) 410.

Reasons. — " It is true that a grant
made without authority is void un-
der all governments . . . but in

Vol. X

all the question is on whom the law
throws the burden of proof, of its

existence, or non-existence. A grant
is void, unless the grantor has the

power to make it— but it is not
void because the grantee does not
prove or produce it. The law sup-
plies this proof by legal presump-
tion, arising from the full, legal, and
complete execution of the official

grant, under all the solemnities

known or proved to exist or to be
required by the law of the country
where it is made and the land is

situated. '* United States v. Arre-
dondo, 6 Pet. (U. S.) 691.

56. Bouldin v. Phelps, 30 Fed.

547-
" Authority to make the grants is

there expressly conferred on the gov-
ernors, as well as the terms and
conditions prescribed upon which
they shall be made. The court must
look to these laws for. both the

power to make the grant, and for

the mode and manner of its exercise

;

and they are to be substantially com-
plied with, except so far as modified

by the usages and customs of the

government under which the titles

are derived, the principles of equity,

and the decisions of this court."

United States v. Cambuston, 20

How. (U. S.) 59-

This case is explained in Brown
T. San Francisco, 16 Cal. 451, where
counsel urged that it had overruled

the former decisions. " It does not

pretend to overrule any of the for-

mer decisions of that court with re-

spect to legal presumptions. It sim-

ply says, that where the authority

to make the grant is expressly con-
ferred, and the terms and conditions

expressly prescribed by the law, the

court must look to the law for both

the power to make the grant, and for

the mode and manner of its exer-

cise."

Further light is thrown on the

rule by the case of Goode v. Mc-
Queen's Heirs, 3 Tex. 241. " Pre-

sumption in such cases was the best
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proceedings under the Act of 1891 for the confirmation of grants. ^^

(3.) Weight of the Presumption.— The weight of the presumption
depends upon the circumstances of the case.^^

b. Of Validity of Gra)it. — If authority is shown, the vahdity
of the grant will be presumed f^ and long-continued possession

under a grant gives rise to a presumption of its validity.*^**

c. That Acts Are in Due Form. — It will be presumed that the

acts of a Mexican official are in such form as was necessary to

give full effect to what he was attempting to do.®^

evidence of the fact of authority that

could in general be obtained." Where
the law is clearly accessible, there is

no reason for the presumption.
57. The Act of 1891 (U. S.

Comp. Stat., 1901, p. 772), § 13,

subd. I, provides :
" No claim shall

be allowed that shall not appear to

be upon a title lawfully and regu-
larly derived from the government of

Spain or Mexico, or from any of

the States of the Republic of Mex-
ico having lawful authority to make
grants of land. " This has been con-
strued as requiring evidence of au-
thority. Hayes v. United States, 170
U. S. 637. Compare Crespin v.

United States, 168 U. S. 208; Mit-
chell V. Furman, 180 U. S. 402;
United States v. Ortiz, 176 U. S. 422;
Faxon v. United States. 171 U. S.

244; Ely's Admr. v. United States,

171 U. S. 220.

Authority cannot be presumed
from the fact that other similar

grants were made. Chavez v. United
States, 17s U. S. 552.

The claimant has the burden of
proving the facts showing the valid-

ity of his grant. Apis v. United
States, 88 Fed. 931 ; Bergere v. United
States, 168 U. S. 66 (where grant is

made by alcalde, subject to approval
of governor, burden is on claimant
to show the approval) ; Whitney v.

United States, 167 U. S. 529; Hayes
V. United States, 170 U. S. 637.

58. " Where the officer, as a gov-
ernor or viceroy, appointed by the
king, dependent on his favor and
liable to be punished for disobedi-
ence; where the act in question is

one of a series by which he repeat-
edly and notoriously assumed the
power in question ; where no assign-
able motive appears which could
have induced him, in the particular
case, to exercise a usurped authority,

nor any circumstances either in his

own situation or that of the grantee,

or in the mode of exercising his

power, which suggest doubts as to

the bona fides of the transaction, the

presumption we are considering may
be regarded as almost conclusive.

" But where, as in this case, the
grant purports to have been made by
a governor within a few weeks of

the time when the government of the
territory passed from his hands, and
' during the very heat and conflict

of the struggle in which his power
was overthrown ' — where the evi-

dence that the formalities required by
law were observed, is imperfect and
unsatisfactory, and rests wholly in

parol— where it does not appear that

any preliminary inquiries were made
as to the point on which he is sup-
posed to have exceeded his authority
— and where the situation of the
granting officer, and the mode in

which he exercised his authority in

other cases at or about the period
when the grant purports to have been
issued, suggest the suspicion of care-
lessness, if not recklessness, in the
exercise of his powers — under all

these circumstances, it must be ad-
mitted that the presumption we are
considering loses much of its force,

if it be not entirely repelled." United
States z'. Cambuston, 7 Sawy. (U.
S.) 575. 25 Fed. Cas. No. 14.713.

59. Goode v. McQueen's Heirs,

3 Tex. 241.

Thus, it will be presumed that a
survey was made by order of the al-

calde. Jenkins z>. Chambers, 9 Tex,
167.

A grant from the political chief is

presumed to be valid. Pino v- Hatch,
I N. M. 125.

60. Cavazos v. Trevino, 35 Tex.
133-

61. In Palmer v. Low, 98 U. S.

Vol. X
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d. Of Grant From Long Possession. — Where there has been

long possession, a grant will be presumed ; and evidence of the

circumstances is admissible to raise the presumption. ''^

C. Docume;,ntary Evidence. — a. In General. — Any docu-

ments showing title under the former sovereign are admissible."^

b. Grant Admissible Although A^o Legal Effect. — A Spanish or

other grant in due form is admissible in evidence, although it may
have no legal effect.®*

c. Grant Admissible Notwithstanding State Statutes. — A valid

Mexican grant is admissible in evidence, notwithstanding a state

statute, attempting to take away the right.^^.

d. Proof of Execution of Grant. — Execution of an instrument

found in the public archives must be proved by the subscribing

witness, or by evidence of his handwriting if he cannot be pro-

duced.'^'* If there is no subscribing witness, and the signer cannot

I, a grant was in the following

form :
"

I, the undersigned alcalde,

do hereby give, grant, and convey
unto George Donner, his heirs and
assigns forever, " etc. The court

said :
" These are the operative

words of a present grant in fee-

simple, and, being found in an official

public record, will be presumed, in

the absence of anything to the con-

trary, to be sufficient to accomplish
the purpose the parties had in view.

While the alcalde was not the sov-

ereign, he was the officer designated

by law to make distribution of this

kind of property among those to

whom, under the INIexican law, it be-

longed."
62. Landry v. Martin, 15 La. 1,

10; Herndon v. Casiano, 7 Tex. 322.

Thus, evidence that a colony was
settled on the bayou La Fourche by
authority of the government; that

the ancestor was one of the colon-

ists; that the king's surveyor meas-

ured out to each his parcel of land;

that the surveyor put the ancestor in

possession ; that the archives have
been destroyed ; and that the pos-

session has been long and continuous,

is sufficient evidence of title (San-
chez 7'. Gonzales, 11 Mart. [La.] 207)

but title cannot be proved by hearsay.

Le Blanc v. Victor, 3 La. 44.

63. Texas-Mexican R. Co. v.

Locke, 74 Tex. 370, 12 S. W. 80.

A Mexican grant and the accom-
panying map are admissible to show
that a certain tract was included

therein. Cornwall v. Culver, 16

Cal, 423.

64. " Whether the land in dispute

was, at that time, a proper subject

for a grant by this officer— whether,
from political changes, his power to

make a concession of it had not ceased
was certainly a grave question. But
it was one as to the effect of the in-

strument, and presented no legal ob-

stacle to its introduction as proof in

the cause. Whenever an instrument
of writing is legally proven and rele-

vant to the matter at issue, it should

be received in evidence. The influ-

ence it should obtain in deciding the

rights of the parties can only be as-

certained when, after all the evidence

is received, the cause is examined on
its merits." Gayles' Heirs v. Gray,

6 Mart. N. S. (La.) 693.

A grant from a political chief is

admissible as a foundation of pre-

scription, although not sufficient to

pass an absolute title. Pino v. Hatch,

I N. M. 125.

65. The Texas constitution of

1876, (Art. 3, § 4) provided that a

claim of title issued prior to Novem-
ber, 1835, should not be used as evi-

dence in any of the courts of the state.

In Lerma v. Stevenson, 40 Fed. 356,

it was held that this provision was
invalid ; that the grant was under the

protection of the treaty of Guada-
lupe Hidalgo and the constitution of

the United States.

66. Fuentes v. United States, 22

How. (U. S.) 443-

Vol. X



PUBLIC LANDS. 425

be produced, such an instrument may be proved by evidence of

the genuineness of the signature.^^

e. Spanish Surveys. — A Spanish survey is admissible as evi-

dence of title.*^^

f. Foreign Reeords. — Foreign records relating to land titles may
be proved and admitted in the courts in the manner provided by
federal statute.'''' The state courts have admitted copies of such
records independently of statute.'**

g. Certiiied Copies. — Certified copies of Spanish grants made
by the officer who issued the originals, or by the proper Spanish
officer, are admissible as primary evidence."^

67. United States v. Moreno, i

Wall. (U. S.) 400; Clay's Heirs v.

Holbert, 14 Tex. 189.

Where there is no suspicion as to

the proceedings, the general rule is

that objections to the sufficiency of

the proof of its execution must be
made in the first instance before the

inferior tribunal. Hence, the objec-

tion that evidence of the genuineness,

of the signature cannot be shown by
other evidence until the governor
who signed and the secretary of state

who attested are called or their ab-

sence accounted for is of no avail.

United States v. Anguisola, i Wall.
(U. S.) 352.

Where the genuineness is open to

suspicion, as where there is no record
evidence, proof of the signature is

not always sufficient. Thus, in United
States V. Teschmaker, 22 How. (U.
S.) 392, the court said: "We have
said that the signatures of the officers

to the documentary evidence of the

title are genuine, if we can believe

the witnesses— Pastenada, Howard,
and Vallejo; but, as all of these of-

ficials were living after the United
States had taken possession of the
country during the war, and even
after the cession by Mexico, and,
with the exception of the governor,
resided in California, these signatures
may be genuine, and still the title

invalid. It was practicable to have
made the grant in form genuine, but
antedated."

Evidence that a signature is in a
style rarely if ever used by the al-

leged signer is admissible as tending
to show forgery. United States v.

Roland, 27 Fed. Cas. No. 16,190,
affirmed Roland v. United States, 7
Wall. (U. S.) 743.

Where it appears that one paper in

a series is fabricated, stronger proof
of the genuineness of the other in-

struments is required.

In United States v. Galbraith, 2

Black (U. S.) 394, the signatures to

all the documents were proved, but
it appeared that the approval of the
departmental assembly was fabri-

cated. This was said to throw doubt
upon the proof of the other instru-
ments, and to impose the burden of
producing further evidence. See also
United States v. Vallejo, i Black (U.
S.) 541-

Signatures of officials on genuine
documents in the archives are ad-
missible for comparison, and a per-
son familiar with such signatures
may testify as an expert. United
States V. Ortiz, 176 U. S. 422.

68. A survej^ made under author-
ity of the Spanish government is ad-
missible in connection with a certi-

ficate from the commissioners as evi-

dence of title. Litchworth v. Bar-
tells, 4 Mart., N. S. (La.) 136.

A plat of survey is not evidence of
a complete Spanish grant. Fluker
V. Doughty, 15 La. Ann. 673.

69. U. S. Comp. Stat. 1901, § 907.
For a somewhat similar Texas pro-
vision, see Texas-Mexican R. Co. v.

Jarvis, 69 Tex. 527, 7 S. W. 210.

Compare Hubert v. Bartlett's Heirs,

9 Tex. 97.

70. The difficulty in such cases is

to prove the authenticity. When that

appears, a testimonio is clearly admis-
sible. Edwards v. James, 7 Tex. 2>7^-

71. United States v. Percheman, 7
Pet. (U. S.) 51. See also United
States V. Breward, 16 Pet. (U. S.)

^43-

Such copies are admissible al-

Vol. X
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h. Effect of Requirement of Record. — Under a federal statute

of 1805, documentary evidence of an incomplete Spanish or French
title in the Louisiana purchase, was not admissible against a pur-
chaser from the United States unless recorded ;^2 but this did not
apply to complete grants, nor did it prevent the admission of such
evidence against the government.'

i. Report of United States Surveyor-General Not Evidence.
The report of the surveyor-general as to the validity of a Mexican
grant is not evidence of title.^*

2. Evidence of Abandonment. — While abandonment may be
presumed from unreasonable delay, it must appear from all the

circumstances that the delay was unreasonable.'^^ As aiding the

presumption, evidence that the practice of abandoning possessions

though made long after the protocol.

The reason is that they are certifieil

by the same officer whose attestation

gives authenticity to the protocol, and
who is charged to preserve it. United
States V. Davenport, 15 How. (U.

The certificate of the secretary is

prima facie proof of the existence

of the original grant at the date when
the copy was made, and of its con-
tents. United States v. Wiggins, 14
Pet. (U. S.) 334. United States -J.

Acosta, I How. (U. S.) 24.

72. This act. passed March 2, 1805,

required the claimants, on or before
the 1st day of March, 1806, to record
written evidence of incomplete titles,

and provided that any such nicom-
plete grant, not recorded, should
never after be considered or ad-
mitted in evidence, in any court of
the United States, against any grant
derived from the United States. See
Barry v. Gamble, 3 How. (U. S.) 32.

See also De La Croix v. Chamber-
lain, 12 Wheat. (U. S.) 599.

73. The limitations and true ex-
tent of this act are fully and clearly

stated in United States v. Power,
II How. (U. S.) 570.

In Murdock v. Gurley, 5 Rob.
(La.) 467, it was held that this stat-

ute does not bind the state courts.

In the subsequent case of Lobdell v.

Clark. 4 La. Ann. 99, however, it was
held that it creates a rule of property
binding on the state courts.

74. Pinkerton v. Ledoux, 129 U.
S., 346; United States v. Cameron
(Ariz.), 21 Pac. 177.

Vol. X

75. The court seeks to determine
" whether there has been such un-
reasonable delay or want of effort on
the part of the grantee to fulfill the
conditions as will justify the pre-

sumption that he had abandoned the

claim, and is now seeking to resume
it from the enhanced value of the
land." Chabolla v. United States,

Hoff Land Cas. 130, 5 Fed. Cas. No.
2.566; Armijo v. United States, Hoff
Land Cas. 248, i Fed. Caj,. No. 536;
Pico z'. United States, Hoff Land
Cas. 116, 19 Fed. Cas. No. 11,127;

s. c, Hoff Land Cas. 142, 19 Fed.
Cas. No. 11,128; Pacheco z'. United
States, Hoff Land Cas. 113, 18 Fed.

Cas. No. 10,641.

Thus, delay in settling upon dan-
gerous frontier lands is not alone

sufficient to raise the presumption.
Fremont v. United States, 17 How.
(U. S.) 542.

A delay from 1785 to 1818 was held

evidence of abandonment in Strother
V. Lucas, 6 Pet. (U. S.) 763, af-

firmed 12 Pet. (U. S.) 410.

When a grantee allows years to

pass after the date of his grant with-

out any attempt to perform condi-

tions, and without any explanation
for not having done so, and then for

the first time claims the land, after

it had passed by treaty from the na-
tional jurisdiction which granted it

to the United States, such delay is

unreasonable, and amounts to evi-

dence that the claim has been aban-
doned. Fuentes v. United States.

22 How. (U. S.) 443. See also Fine
v. St. Louis Public Schools, 2Z
Mo. 570.
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was not unusual is competent. '° Evidence of the surrounding

circumstances is admissible to show the intention."' Generally the

burden of proving abandonment is upon the party alleging it.'®

3. Confirmation. — A. How Shown. — a. In General. — Con-

firmation of a Spanish or Alexican grant is generally proved by a

certificate of confirmation or a patent, but it may alsQ be shown

by extracts from the books and records of the land office.^^

b. By Judgment of Board of Land Commissioners. — A judg-

ment of the Board of Land Commissioners is sufficient evidence of

confirmation, unless shown to have been reversed or suspended

by a pending appeal.®''

c. Legislative Co)ifirmation. — A legislative confirmation of a

claim to land is a recognition of the validity of such claim, and

operates as effectually as a grant or quit-claim from the govern-

ment.®^

B. Conclusiveness. — a. Of Certificates. — (l.) in General.— A

76. Thus, in Fine v. St. Louis
Public Schools, 23 AIo. 570, extracts

from old Spanish records, showing
entries of abandonment were ad-

mitted. The court said: "The jury

which tried the cause were living

under our system of laws, where such
a thing as abandoning the right, title

or claim to real estate is not known.
. . . The idea of an abandonment
being foreign to the notions of our
jurors, it was right not only that

they should know that there was a

law on the subject, but that acts of

abandonment did actually take place.

As the fact was an ancient one and
one that transpired under another
government, the jury should have
been put in the same situation, as

to knowledge of surrounding circum-
stances, as their own experience and
observation would have furnished
had they been trying a fact which oc-

curred in their own times and under
their own government."

77. Fine v. St. Louis Public

Schools, 30 Mo. 166. In this case

the court said :
" The Spanish law on

the subject of abandonment de-

clares that if a man be dissatisfied

with his immovable estate and aban-
don it, immediately he departs from
it corporeally with an intention that

it shall no longer be his it will be-

come the property of him who first

enters thereon. . . . Abandon-
ment is a question for the considera-
tion of the jury and depends upon

the intention, which is to be ascer-

tained from circumstances."

Correspondence between the land
commissioner and the surveyor is not
admissible to show abandonment.
?Ianrick v. Dodd, 62 Tex. 75.

78. White V. Holliday, 11 Tex. 606.

79. McGill :'. Somers, 15 Mo. 80.

A certificate of confirmation made
b}' the recorder under the Act of

1824, is admissible. Janis v. Gurno,
4 Mo. 458; Gurno v. Janis, 6 Mo.
330. See also Cerre v. Hook, 6 ]\Io.

474. And an abstract from the

record of confirmations is also ad-

missible. Biehler v. Coonce, 9 jMo.

347.

A certified copy of the opinion of

the recorder recommending a claim

for confirmation under the Act of

1816, is admissible to bring the case

within the provisions of the act.

Roussin V. Parks, 8 Mo. 528.

Depositions of witnesses accom-
panying the record of confirmation

are not evidence of the facts stated

in them. Clark v. Hammerle. 27

Mo. 55. See also Cabanne v. Wal-
ker, 31 Mo. 274.

80. Sanders v. Whitesides, 10 Cal.

88.

81. Langdeau t-. Hanes, 21 Wall.

(U. S.) 521.

A confirmation by Congress is to

be treated as an adjudication, and the

courts cannot revise it. Catron v.

Laughlin, 11 N. M. 604, 72 Pac. 26.

Vol. X
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certificate of confirmation is conclusive evidence of title against one

verbose rights depend upon mere occupancy.^-

(2.) Under Act of 1824.— The certificate of confirmation issued by

the recorder under the Act of 26th of May, 1824, is only prima facie

evidence of a confirmation by the Act of 13th of June, 1812.^^

b. Of Patent. — A patent issued in confirmation is conclusive ev-

idence of title against all but those holding prior superior titles.®*

c. Of Survey. — (1.) In General.— The official survey, made after

confirmation, is conclusive as to the extent of the grant, as against

82. "If his claim was deemed suf-

ficient to entitle him to a patent, by
the tribunal established by the gov-
ernment to investigate it, the suf-

ficiency or competency of the evi-

dence on which that tribunal acted,

cannot be questioned by one " rely-

ing upon mere occupancy. Richard-

son V. Hobart, i Stew. (Ala.) 500,

18 Am. Dec. 70.

It was held to be prima facie evi-

dence under tiie act of 1812. Bom-
part V. Stumpff, 40 Mo. 446.

83. Biehler v. Coonce, 9 Mo. 347;
McGill V. Somers, 15 Mo. 80; Soul-

ard V. Allen, 18 Mo. 590; Joyal v.

Rippey, 19 Mo. 660; Bompart v.

Stumpff, 40 Mo. 446; Vasquez v.

Ewing, 42 Mo. 247. See also Mack-
lot V. Dubreuil, 9 Mo. 477. Compare
Rhodes v. Rhodes, 10 La. 85.

The certificate is prima facie evi-

dence of all the facts upon which
the confirmation rests. Soulard v.

Allen, 18 Mo. 590.

The emanation of title, however,
did not depend upon the certificate.

It arose from the act itself. Lang-
lois V. Crawford, 59 Mo. 456.

84. United States. — Adam v-

Norris, 103 U. S. 591 ; More v.

Steinbach, 127 U. S. 70; Knight v.

United Land Assn., 142 U. S. 161

;

Boyle V. Hinds, 2 Sawy. 527, 3
Fed. Cas. No. 1,759; Mora v. Nunez,
7 Sawy. 455, 10 Fed. 634.

California. — Waterman v. Smith,

13 Cal. 373; Moore v. Wilkinson, 13

Cal. 478; Durfee v. Plaisted, 38 Cal.

80; Boggs V. Merced Min. Co., 14

Cal. 279; Stark v. Barrett, 15 Cal.

361 ; Teschemacher v. Thompson, 18

Cal. II, 79 Am. Dec. 151; Leese v.

Clark, 18 Cal. 535; .y. c, 20 Cal.

387; Kimball v. Semple, 25 Cal. 440;
Hagar v. Lucas, 29 Cal. 309; Miller

V. Dale, 44 Cal. 562; Chipley v. Far-
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ris, 45 Cal. 527 ; Cruz v. Martinez,

53 Cal. 239; Steinback v. Perkins,

58 Cal. 86; Hale v. Akers, 69 Cal.

160, ID Pac 385; United Land Assn.

V. Knight, 85 Cal. 448, 24 Pac. 818;
Valentine t'. Sloss, 103 Cal. 215,

2,7 Pac. 326, 410.

Louisiana. — Boatner v. Ventress,

8 Mart. (N. S.) 644, 20 Am. Dec. 266.

Evidence of fraud is not admissible

in suit by parties not holding prior

superior title. Field v. Seabury, 19

How. (U. S.) 323.

Of course, a recital of law in • a

patent is not conclusive. McGarra-
han V. New Idria M. Co., 49 Cal. 331.

" This instrument is record evi-

dence of the action of the govern-
ment upon the title of the claimant.

By it the government declares that

the claim asserted was valid under
the laws of Mexico,- that it was en-

titled to recognition and protection

by the stipulations of the treaty, and
might have been located under the

former government, and it is correct-

ly located now, so as to embrace the

premises as they were surveyed and
described. As against the govern-

ment this record, so long as it remains
unvacated, is conclusive. And it is

equally conclusive against parties

claiming under the government by
title subsequent. It is in this effect

of the patent as a record of the gov-
ernment that its security and pro-

tection chiefly lie. . . .The term
' third persons,' [as used in the sta-

ute] does not embrace all persons

other than the United States and the

claimants, but only those who hold

superior titles, such as will enable

them to resist successfully any action

of the government in disposing of

the propert3^" Beard v. Federy, 3

Wall. (U. S.) 478. See also De Ar-
guello V. Greer, 26 Cal. 615.
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the government and third persons f^ but to have this effect it is

necessary that the prescribed formahties be observed.**^

(2.) Tinder Act of 1824, surveys of confirmations made under the

reports and Hsts of the recorder, returned to the surveyor-general

as directed by the Act of 1824, are prima facie evidence of the true

location of the land confirmed.^'

4. Lands in California. — A. Documentary Evidence. — a. Best

The item "third person" does not

include a state. People v. San Fran-
cisco, 75 Cal. 388, 17 Pac. 522.

85. United States. — Alviso v.

United States, 8 Wall. 337; Stone-

road V. Stoneroad, 158 U. S. 240,

reversing 4 N. jNI. 181, 12 Pac. 736;
Knight V. United Land Assn.. 142 U.

S. 161 ; United States v. Bidwell,

24 Fed. Cas. No. 14.592; Russell v.

Maxwell Land Grant Co., 158 U. S.

253. See also Carondelet v. City of

St. Louis, I Black 179.

California. — De Arguello v.

Greer, 26 Cal. 615; United Land
Assn. V. Knight. 85 Cal. 44S, 24 Pac.

818; City of San Diego v. Allison,

46 Cal. 162.

Louisiana. — Fay v. Chambers. 4
La. Ann. 481.

Missouri. — Boyce v. Papin, 11 Mo.
16; Magwire v. Tyler, 25 Mo. 484;

s. €., 30 Mo. 202; Cutter v. Wad-
dingham, 33 Mo. 269; O'Flaherty ,v.

Kellogg, 59 Mo. 485. See also City

of Carondelet v. City of St. Louis,

29 Mo. 527.

It follows, of course, that evidence

of errors in the survey is not ordin-

arily admissible. Colorado Fuel Co.

V. Maxwell Land Grant Co., 22 Cob.
71, 43 Pac. 556.

A private survey does not have this

effect. Boggs v. ISIerced Min. Co..

14 Cal. 279.
Decrees Approving Surveys

" Originally surveys were left en-

tirely to the action of the local sur-

veyor and the land department.

Great complaints were sometimes
made that surveys thus established

were unjustly extended in directions

so as to include the settlements and
improvements of others ; and contests

over them were, in consequence,
often prolonged for years. To pre-

vent possible abtises in this way,
the Act of Congress of June 14, i860,

was passed, allowing surveys, when
objection was made to their correct-

ness, to be brought before the court

and subjected to examination, and re-

quiring them to be corrected if found
to vary from the specific directions of

the decrees upon which they were
founded; or, if the decrees contained
no specific directions, from the gen-

eral rtiles governing in such cases.

The approval of the court estabHshed

the fact, that the survey was in con-

formit}' with the decree of confirma-

tion; or, if the decree was for quan-
tity only, that the survey was author-

ized by it; and in either case the

approval rendered the survey con-

clusive as to the location of the land

against all floating grants not prev-

iouslv located." Miller v. Dale, 92
u. s. 473.

Jurisdiction of Courts Independ-
ent of Statute " The courts can

only examine into the correctness

of a survey when, in a controversy

between parties, it is alleged that the

survey made, infringes upon the prior

rights of one of them ; and can then

look into it only so far as may be

necessary to protect such rights."

United States v. Flint, 4 Sawy. 42,

61, afHrmed 98 U. S. 61 ; United
States V. San Jacinto Tin Co., 10

Sawy. 639. 23 Fed. 279.

Approved Surveys Do Not Have
the Effect of a Patent. — Miller v.

Dale, 44 Cal. 562.

86. Thus, it was essential that a

publication be made; and the cer-

tificate of the surve^'or is only prima

facie evidence thereof. LeRoy v.

Jamison, 3 Sawy. 369, 15 Fed. Cas.

No. 8,271. Notice will be presumed,

however, after a patent has issued.

Cruz V. Martinez, 53 Cal. 239.

A survey is not conclusive until it

has become final. Mahoney v. Van
Winkle, 21 Cal. 552.

87. Joyal v. Rippey, 19 Mo. 660;

Soulard v. Allen. 18 Mo. S9o; City of

St. Louis V. Toney, 21 Mo. 243.

Vol. X
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Evidence. — Archives. — The best evidence of a Mexican grant of

land in California, as against the government, must be found in the

proper office, among the public archives.^^ Secondary evidence is

admissible only upon proof of the loss or destruction of the rec-

ords f^ and the preliminary evidence must show, in addition, a

judicial survey, actual possession and acts of ownership.'-***

88. United 5fa/c.f.— United States

V. Castro, 24 How. 346; United
States V. Bolton, 23 How. 341 ; United
States V. Teschmaker, 22 How. 392;
United States v. Osio. 22, How. 273;
White V. United States, i Wall. 660;

Romero v. United States, i Wall.

721 ; United States v. Neleigh, i

Black 298.

It follows that parol evidence is

not admissible to establish the mak-
ing and contents of a grant when
the archives contain no trace of its

having been issued. United States

V. Berreyesa, 24 Fed. Cas. No.

14,585.
" Written documentary evidence,

no matter how formal and complete,

or how well supported by the testi-

mony of witnesses, will not suffice

if it is obtained from private hands,

and there is nothing in the public

records of the country to show that

such evidence ever existed." Peralta

z;. United States, 3 Wall. (U. S.) 434-

In Luco V. United States, 23 How.
(U. S.) 515, the court said: "No
grant of land purporting to have
issued from the late government of

California should be received as

genuine by the courts of the United
States, unless it be found noted in

the registers, or the expediente, or

some part of it, be found on file

among the archives, where other and
genuine grants of the same year are

found; and that owing to the weak-
ness of memory with regard to the

dates of grants signed by them, the

testimony of the late officers of that

government cannot be received to

supply or contradict the public rec-

ords, or establish a title of which
there is no trace to be found in the

public archives." See also Palmer v.

United States, 24 How. (U. S.) 125.

Where an expediente is on file and
contains a memorandum of the is-

suance of a grant, it may be pre-

sumed that it was registered. United
States V. Green, 185 U. S. 256.

Vol. X

Reasons— "Adjudications of land

titles were required by the Mexican
law to be recorded. That require-

ment, however, was regarded as ful-

filled, according to the practice in

the department of California, when
a short entry was made in a book
kept for the purpose, specifying the

number of the exj)ediente, the date

of the grant, a brief description of

the land granted, and the name of

the person to whom the grant was
issued." United States v. Osio, 22,

How. (U. S.) 273.
89. United States v. Castro, 24

How. (U. S.) 346; United States v.

Teschmaker, 22 How. (U. S.) 392;
Peralta v. United States, 3 Wall.

(U. S.) 434-
In Fuentes v. United States, 22

How. (U. S.) 443, the evidence

showed the destruction of a book of

records, that the records for a cer-

tain year were missing, and wit-

nesses testified that they were under
the impression that the book de-

stroyed contained the grants for that

year. The evidence was held too

indefinite. Evidence that a book for

the year 1846 was destroyed is in-

sufficient in the absence of evidence

showing that the grant was recorded

therein. United States v. Knight, i

Black (U. S.) 227, 488.

The claimant must show that the

records existed at the time an al-

leged copy was given. United States

V. Bolton. 23 How. (U. S.) 341.

Compare United States v. Cazares,

Hoff Land Cas. 90, 25 Fed. Cas. No.

14.761.
" There is a wide difference in the

cases, where the contents of a lost

original are endeavored to be proved
by parol, and when its loss is to be

supplied by copy taken from a rec-

ord not suspicious. In the former
case, we should require much strong-

er evidence of the loss than in the

latter." Lavergne's Heirs v. Elkins'

Heirs, 17 La. 220, 229.

90. Pico V. United States, 2 Wall.
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b. Expediente Filed After Admission to Union. — An expediente

not placed among the records until after the admission of California

to the union is not the best evidence.^^

c. Approval of Departmental Assembly. — As evidence of title,

Tinder the Mexican laws, the approval of the Departmental Assembly
was next in importance to the grant itself.

'-•-

d. Record of Alcalde Grants. — The record of alcalde grants of

public lands, kept by the alcalde in accordance with Mexican law,

is admissible as primary evidence of title.''^

e. Jimeno's Index. — HartneU's Index. — Jimeno's index is not

authoritative proof of the grants enumerated in it, although it is

evidence."* The fact that an expediente is not mentioned therein

(U. S.) 279; United States v. Po-
lack, Hoff Land Cas. 284, 27 Fed.

Cas. No. 16,061 ; United States v.

Bernal, 24 Fed. Cas. No. 14,579.

Parol evidence of destruction of

the record and long possession may
be sufficient. United States v. Pen-
dell, i8s U. S. 189.

Reasons— " The survey and pos-

session are open and public acts,

and would support the parol evi-

dence of its former existence and
destruction or loss. It would show
the knowledge of the officers of the

government of the title claimed, and
their acquiescence in the justice and
legality of the claim.

But without a survey and posses-

sion the authenticity of the grant
would have nothing to support it

but parol testimony, resting only in

the knowledge of individual wit-

nesses ; for if what purports to be a

grant is produced by the party from
some private receptacle, and the

handwriting of the official signatures

proved by witnesses, and even
proved to have been executed when
it bears date, it is but parol testi-

mony, open to doubt, since its

authenticity depends upon the truth
or falsehood of the witnesses, instead
of resting upon the certainty of the
public records of the nation."

United States v. Castro, 24 How.
(U. S.) 346, per Taney, C. J.

91. Thus, in United States v.

Teschemacher, 28 Fed. Cas. No.
16,455, the expediente was not placed
among the records until the year
1855. The court held that it was
not archive testimony.

92. United States" r. Galbraith, 2
Black (U. S.) 394-

93. In Palmer v. Low, 98 U. S.

I, such a record, contained in a book
found in the recorder's office of the

city and county of San Francisco,

was admitted. In Donner v. Palmer,
31 Cal. 500, the same principle was
followed, and the court said :

" The
entire proceedings were to be first

entered in the official book required

to be kept for that purpose, signed
and attested in due form by the

proper officer. A copy or summary
statement of the proceedings as con-
tained in the official book, also duly
signed and attested by the proper offi-

cer was then to be given to the grantee
as evidence of his title ; and in the

event of its loss, the officer in whose
official custody the book might be at

the time was authorized ahd required

to give him another ' like copy ' of

the original proceedings. The rec-

ord so kept became an official and
public record of the transactions of

the alcaldes in the matter of grant-

ing town lots ; and, as such, primary
evidence of the acts they recited,

under any system of law with which
we are acquainted." See also Greg-
orj' V. j\IcPherson, 13 Cal. 562

;

Downer v. Smith, 24 Cal. 114, 122

{dictum).

It follows, of course, that it is not

necessary to account for the certifi-

cate of grant issued to the grantee.

See cases just cited.

Words " not taken " written on
the margin, and cross lines of can-

celation, are part of the record, and
admissible. Parol evidence of the

alcalde is admissible in explanation.

Rice V. Cunningham, 29 Cal. 492.

94. It may be referred to as an
auxiliary memorandum made by

Vol. X
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is not conclusive as to its non-existence.^^ Hartnell's index is not
conclusive. ^^

B. Presumption of Validity of Grant. — When the evidence
of title is found in the archives, and no defect appears upon the

face thereof, it will be presumed that all prerequisites have been ful-

filled and that the grant is valid f'^ but where the evidence of title

is not found in the proper place, the presumption does not arise,

even though full performance is recited in the grant.'^*

C. Effect of Recitals. — Recitals of fact in a grant are pre-

sumptive evidence of such facts.^^

D. Parol Evidence. — The testimony of the officers of the Mex-
ican government in California, who were in office at the time of

the cession to the United States, or of third persons,^ cannot be
admitted to supply or contradict the public records, or supply a
title of which there is no trace to be found in the public archives.-

5, Lands in Texas. — A. Burden op Proof. — The burden of
proving the origin of title,^ or the approval of the federal execu-

tive,* is upon the claimant. The burden of proving forgery of a
protocol is on the party alleging it.^

Jimeno himself of his action on a

certain petition. United States v.

West, 22 How. (U. S.) 315-
95. United States v. Auguisola, i

Wall. (U. S.) 352.
96. The fact that an expediente

is indexed in Hartnell's index is not
conclusive evidence that it bore the

correct date. It may have been ante-

dated and placed in the archives dur-
ing the Mexican war. United States

V. Galbraith, 2 Black (U. S.) 394.
97. Reynolds v. West, I Cal. 322;

Payne v. Treadwell, 16 Cal. 220

;

Brown v. City and County of San
Francisco, 16 Cal. 451.

98. Fuentes v. United States, 22
How. (U. S.) 443. Hence, the

validity of the grant can be estab-

lished only by the clearest proof of
genuineness. Pico v. U. S., 2 Wall.
(U. S.) 279.
99. Thus, where it is recited that

the grantee was a naturalized citi-

zen of Mexico, such fact will be pre-

sumed. United States v. Reading,
18 How. (U. S.) I. Compare
United States v. Cambuston. 7 Sawy.
(U. S.) 575. 24 Fed. Cas. No. 14.713-

And a recital that land is " within

the demarkation of Yerba Buena,"
is presumptive evidence of that fact.

United States v. Sherebeck, 27 Fed.
Cas. No. 16,275.

When a Mexican title has issued,

Vol X

and possession taken thereunder,,

mere loose admissions of the gran-

tee that he was not a citizen will not

suffice to overthrow the record. Dal-
ton V. United States, 22 How. (U.
S.) 436..

1. This rule was established be-

cause of the " weakness of mem-
ory " of these officers. Experience
showed that their testimony could
not be relied upon. Luco v. United
States, 23 Ho\y. (U. S.) 515. 543;
Palmer v. United States, 24 How.
(U. S.) I2S.

2. As against a formal record of

a Mexican grant, the testimony of

aged, illiterate and infirm witnesses,

upon whose depositions the alcalde

acted in fixing the boundaries of a
grant, as to what was done or in-

tended by the alcalde is, even if ad-
missible, entitled to no weight what-
ever. United States v. Payson, 27
Fed. Cas. No. 16,015.

3. Under a Texas statute for the

confirmation of IMexican grants, it

was essential that the title should

have had its origin prior to the 19th

day of December, 1836. The burden
of proving this is upon the party

seeking confirmation. Garza v. State,

64 Tex. 670.
4. Yancey v. Norris, 2J Tex. 40.

5. Howell V. Hanrick, 88 Tex.

383. 29 S. W. 762.
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B. Evidence: or* Execution. — Titles executed by Texas com-
missioners were required to be attested by two witnesses ; but where
there are no attesting witnesses, execution may be proved by other

evidence.*'

C. Testimonio. — Protocol. — Where there is a testimonio, it

is presumed that the original, or protocol, is among the archives

in its proper place of deposit,^ and that prerequisites have been ful-

filled.^ A testimonio is an original, and is admissible as primary
evidence." The protocol is also admissible.^^ A testimony

6. Grimes v. Bastrop, 26 Tex.
310; Clay V. Holbert, 14 Tex. 189;
Ruis V.' Chambers, 15 Tex. 586;
State v. De Leon, 64 Tex. 553.

The fact that an original conces-

sion was recognized as genuine and
acted upon by the poHtical chief is

evidence of its genuineness. Mc-
Gehee v. Dwyer, 22 Tex. 435.

7. Gonzales v. Ross, 120 U. S.

605 ; Byrne v. Fagan, 16 Tex. 391

;

King V. Elson, 30 Tex. 246.

The production of a certified copy
from the land office is prima facie

evidence that the original was depos-
ited in that office in due time. Nich-
olson V. Horton, 22, Tex. 47. See
also Texas-Mex. R. Co. v. Locke,

74 Tex. 370. 12 S. W. 80.

8. Gonzales v. Ross, 120 U. S.

605; Williams v. Conger, 125 U. S.

397-
This rests upon the principle " that

where a state officer does an act

which would be a violation of his

duty, unless certain terms or condi-
tions had been first performed by an
individual, such performance shall

be deemed, prima facie, between the
individual and the state, to have
taken place. And this would be
much stronger against the govern-
ment where the individual had done
everything that the law required him
to do, and the omission, if any, was
on the part of the officer, in not
doing things required of him by the
government in matters in which the
individual could not participate, but
it was wholly between the officer and
his government." Titus v. Kimbro,
8 Tex. 210.

9- Herndon v. Casiano, 7 Tex. 322.
It is the only evidence of title

which the party interested was enti-
tled to retain in his possession.
Titus V. Kimbro, 8 Tex. 210; Smith
V. Townsend, Dall. (Tex.) 569.

28

Weight as Evidence *' That the

testimonio is a higher grade of evi-

dence than the certified copy from
the land office, seems to me clear

and demonstrable. If the certified

copy is used, it is to supply the

absence of the testimonio ; and it is

therefore a substitute for an original

paper title, and of course secondary
in grade as evidence to the original,,

for which it has been substituted.

Again, it is better evidence, for an-

other reason, than the certified copy
when applied to titles extended by
a land commissioner, because the

commissioner, after making out his

protocol or matrix of the title, may,
for good and sufficient reasons, with-
hold and refuse to e.xtend the title

;

and it may never have issued and
no title passed. This would not ap-
pear from the certificate of a copy
of the protocol." Titus v. Kimbro,
8 Tex. 210.

10. Williams v. Conger, 125 U. S.

397. In this case the court said

:

" It is true that the testimonio given;

out to the interested party is a sec-

ond original, and is treated as an
original, and may be admitted in

evidence as such ; but it docs not

take away from the validity and
faith of the first original.

It is true, it may be deemed a mat-
ter of public policy in some states to

prohibit public records from being

removed from their places of de-

posit ; but if their removal is al-

lowed, or in any legitimate way
effected, they certainly constitute the

best evidence of their contents and
authenticity."

In Texas, a protocol from the ar-

chives of a Mexican state not filed

in the Texas land office until 1873,

is evidence of title ; and a copy
thereof, certified by the land officer,

VoL X
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may be used to aid a protocol and a protocol a testimonio.^^

D. Certified Copies of Records. — Certified copies of records

properly in the Texas land office are admissible where the original

would be ;^- but copies of records not properly in that office are not

admissible/^

E. Translations. — Translated copies of records in the Texas
land office are admissible when the originals would be admissible.^*

F. Evidence of Incomplete Grant. — Documentary evidence

of an incomplete grant is competent only in connection with some
other evidence of a grant, either direct and positive or presump-
tive.^^

G. Colonization Grants. — A grant of lands to a colonist

raises a presumption that the lands are within the limits of the

colony.^*^ It is sometimes stated that the fact and extent of a

grant to a colony will be judicially noticed." The report made by

is admissible in evidence. Airhart
V. Massieu, 98 U. S. 491.

11. Hanrick v. Dodd, 62 Tex. 75,

88. In this case the court said

:

" If one appears to be changed, or
if suspicion is cast upon it, by rea-

son of erasures or interhneations, its

verity may be shown by the produc-
tion of the other."

12. Paschal v. Perez. 7 Tex. 348;
Herndon v. Casiano, 7 Tex. 331

;

Texas-Mex. R. Co. v. Locke, 74 Tex.

370, 12 S. W. 80.

13. Requisites of Admission to

land Office—•

" A paper, then, to be
entitled to admission into the gen-
eral land office, must have consti-

tuted an archive or record of some
foriTier office. It is immaterial in

whose possession the paper may
have been before its deposit, whether
in that of ' an empresario, political

chief, alcalde, commissary, or com-
missioner for issuing land titles, or
of any other person, * * * pro-
vided it shall have been an archive,

or an original document or register

in some ofifice, and appertained to the

lands of the Republic.
'

" Paschal
V. Perez, 7 Tex. 348.

14. Hatch V. Dunn, 11 Tex. 708;
Hubert v. Bartlett, 9 Tex. 97; Spil-

lars V. Curry. 10 Tex. 143.
" The law declares that translated

copies of all records in the land office

certified to under the hand of the

translator and the commissioner, at-

tested with the seal of the general
land office, shall be prima facie evi-

dence in all cases in which the orig-
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inals would be evidence." Swift v.

Herrera, 9 Tex. 263, 280.

The translation is admissible, how-
ever, only on the supposition that the

original document could be offered in

evidence without proof of execution.

Houston V. Perry, 3 Tex. 390 ; Texas-
Mex. R. Co. V. Locke, 74 Tex. 370,

12 S. W. 80.

15. Edwards v. Roark, 19 Tex.
184.

An incomplete or blank grant is

admissible as an additional fact or
circumstance in connection with a
claim of ownership, from which a
grant may be presumed. Grimes v.

Bastrop, 26 Tex. 310.

Evidence of preliminary steps

taken to secure a grant is not ad-
missible to raise a presumption of a
grant. Ballard v. Perry, 28 Tex. 347.

16. Hatch V. Dunn, 11 Tex. 708;
Robertson v. Teal, 9 Tex. 344.

17. Hatch V. Dunn, 11 Tex. 708;
Texas-Mex. R. Co. v. Locke, 74 Tex.
370. 12 S. W. 80.

In Robertson v. Teal, 9 Tex. 344,
the court said :

" The fact that this

section of the country was compre-
hended within the limits of their

contract from February, 1831, until

the rights of Robertson were estab-

lished by the decree of the 29th

April, 1834, is public and notorious.

It is a matter belonging to the pub-
lic history of the times. * =1= * It,

as a fact, is as much entitled to ju-

dicial recognition and to become the

basis of judicial action as any other

matter on the records of history."
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the secretary of state to the poHtical chief is admissible as evi-

dence of title/^ as is also a certified copy of the application/^

VIII. DEPREDATIONS ON PUBLIC LANDS.

1. Civil Actions. — A. Burden of Proof. — In an action of

trespass for taking timber from public land, or of trover or re-

plevin, the burden is on the government to prove all the essential

facts.^" It then devolves upon the defendant to show a right.-^

18. " Those papers were not irrel-

levant, but tended to show that the
concessions through which appellee's

claim was made, and made before the
dates these reports bear date, and
further that the colonization contract
with Grant and Beales was in exis-

tence when the reports were made.
Taken in connection with the laws
then in force, they further tended to

show that the colony, as well as the

lands in controversy, were to some
extent within the territory over which
the political chief of the department
of Bexar exercised jurisdiction."

Texas-Mex. R. Co. v. Locke, 74 Tex.
370, 12 S. W. 80.

19. Texas-:Mex. R. Co. v. Locke,

74 Tex. 370, 12 S. W. 80.

20. United States v. Taylor, 35
Fed. 484; United States v. Gumm, 9
N. M. 60, 58 Pac. 398; Denver &
R. G. R. Co. V. United States, 9 N.
M. 382, 54 Pac. 241.

Thus, the government has the bur-
den of showing that the timber was
taken from public land. United
States V. Denver & R. G. R. Co., 31
Fed. 886.

The government cannot, by seiz-

ing logs alleged to have been cut

from public lands, throw the burden
of proof upon the claimant. It must
resort to the courts, the same as any
other suitor. Handford v. United
States, 92 Fed. 881. 35 C. C. A. 75.

21. Thus, the burden is on a rail-

road defendant to show that timber
was taken from public land adjacent
to its road (United States v. Denver
& R. G. R. Co., 31 Fed. 886), and
that the timber was cut by mistake
(United States v. Baxter, 46 Fed.

350), and that it was cut after the
date when it was authorized to take
(United States v. Eccles, 11 1 Fed.
490).

Indians have onlv a right of occu-

pation, and the presumption is against

their authority to cut and sell tim-

ber. Purchasers are charged with
notice of this presumption, and have
the burden of overcoming it. United
State V. Cook, 19 Wall. (U. S.) 59i-

Under the rules and regulations of

the land department, " the owner or
inanager of a sawmill or other person
felling or removing timber upon or
from the public lands, is required to

keep a record of all timber so cut or
removed, stating the time when cut,

the names of the parties cutting or
in charge of the work ; describing the

land from which it was cut by legal

subdivisions, or as near as practic-

able is unsurveyed, the character of

the land, how much lumber was man-
ufactured, how much sold, and to

whom ; and required that none shall

be sold unless a written agreement
is taken from the purchaser that the

same shall not be used except for

building, agricultural mining or other
domestic purposes, within said ter-

ritory or state, as the case may be.

It is apparent that such information
is peculiarly within the knowledge of
the defendants sued for cutting and
removing such timber, and, as such
facts are necessary of a license to

cut or remove timber from the public

lands, it was for the defendants, and
not the plaintifif, to establish them."
United States v. Gumm Bros., 9 N.
M. 611, 58 Pac. 398.

The law casts upon the defendant
the burden not only of producing his

license, but of showing that it was
broad enough to authorize the acts

complained of. "This burden * *

* must not be confounded with the

preponderance of evidence, the es-

tablishment of which usually rests

upon the plaintiff." United States v.

Denver & R. G. R. Co., 191 U. S. 84,

reversing g N. M. 389. 54 Pac. 336.

Vol. X
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The government is not obliged to prove its case beyond a rea-

sonable doubt. ^^

B. Rules op Land Department. — The rules of the land de-

partment in regard to the cutting of timber will be judicially no-

ticed.-'^

C. Evidence of Character op the Land. — The character of

the land may be shown by evidence of parties who have been upon
it and by records of the land department ;-* but the records are not

conclusive upon the government.-^

D. Official Plats and Books. — Official plats and books from
the land office are admissible to show that the land has not been
disposed of by the government.^^

E. Evidence op Value. — Upon an issue of the value of logs at

a certain place, it is error to allow testimony as to the value gen-
erally ;-' but it may be shown in the same manner as in suits be-

tween individuals.-®

F. Evidence of Good Faith. — Evidence tending to show that

the trespass was or was not wilful is competent.-"

2. Criminal Actions. — In a criminal prosecution for cutting tim-

ber on public land, an intent to remove unlawfully will be pre-

See also Northern Pac. R. Co. v.

Lewis, 162 U. S. 366.

22. United States v. Taylor, 35
Fed. 484.

23. United States v. Gumm, 9 N.
M. 611, 58 Pac. 398. See also Caha
V. United States. 152 U. S. 211.

Compare Denver & R. G. R. Co. v.

United States, 9 N. W. 389, 54
Pac. 336.

24. Lynch v. United States, 138
Fed. 535.

It is provided by statute that tim-

ber may be taken from mineral lands
for certain purposes. Hence evi-

dence of the character of other land
in the vicinity, as well as the land
from which the timber was taken,

is admissible. United States v. Ros-
si, 133 Fed. 380. 66 C. C. A. 442.

Parol evidence is not admissible

on behalf of a defendant to show
land upon which he had cut timber

to be swamp land. Blv v. United
State, 4 Dill. (U. S.) '464, 3 Fed.

Cas. No. 1.581.

25. Lynch v. United States, 138
Fed. 535.

26. Ely V. United States. 4 Dill.

(U. S.) 464, 3 Fed. Cas. No. 1.581.

In this case the court said :
" These

plats and books are the official rec-

ords of the office, and are kept by
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the register so as to show what
lands are taken under the preemp-
tion, homestead, or other laws of the

general government. These official

records, in connection with the testi-

mony of the register, showed that

the locus in quo was vacant land
which had never been disposed of by
the United States, and were suffi-

cient prima facie to establish that

fact."

27, United States v. Baxter. 46
Fed. 350.

28, In an action by the United
States to recover the value of tim-

ber, evidence as to what officers of

the state had appraised the timber at,

under a state statute, or of the ac-

tual price it was sold for, is admis-
sible. Lynch V. United States. 138

Fed. 535.
29, United States v. Teller, 106

Fed. 447, 45 C. C. A. 416.

Such evidence is to be considered
in connection with the measure of

damages. As to the effect, see

Bolles Woodenware Co. v. United
States, 106 U. S. 432, and cases

cited.

Evidence of the advice of counsel

is admissible to show good faith

(United States v. Eccles, 11 1 Fed.

490) but such evidence is not admis-
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sumed from evidence of knowledge of the character of the land.^"

This is the only intent which need be proved.^^ The burden of

proving the guilt of the defendant is, of course, on the govern-

ment. ^-

IX. PROCEEDINGS IN LAND OFFICE.

1. Mode of Presenting Case. — A. Order of Proof. — While, in

general, the order of introducing testimony according to the rules

of law should be followed, great latitude is allowed; and a case

will not be reversed because of a failure to observe legal rules

when no prejudice results. ^^

B. Cross-Examination. — An adverse party has the right to

cross-examine his opponent's witnesses ; but if opportunity for

cross-examination is allowed, it cannot be objected that he was not

informed of his right.^*

sible unless the facts are pleaded
(United States v. Mullan Fuel Co.,

ii8 Fed. 663).
30. United States v. Niemeyer, 94

Fed. 147.

31. Teller v. United States, 113

Fed. 273. In this case the court

said :
" For the purpose of protect-

ing the public domain from the in-

vasion of trespassers. Congress de-
nounced as a crime the cutting of
timber on public land, ' with the in-

tent to export and dispose of the

same.' This is the intent that is made
criminal by law, and the only intent

necessary to establish the crime in

a given case." It follows that evi-

dence that the timber was cut with
an honest intention is immaterial. If

material, it could not be shown by
evidence of custom to cut timber on
public land, by evidence that the de-
fendant had bought and paid for

other land, or by evidence that the

officers of the land department had
acquiesced in other offenses.

The prosecution has the burden of
proving the facts constituting the of-

fense. United States v. Reder, 69
Fed. 965.

32. Where the defendant shows
that he had a mineral entry on the
land and was therefore entitled to

cut timber for certain purposes, the
government has the burden of prov-
ing beyond a reasonable doubt that
the timber was cut for other than
lawful purposes. It will not be pre-
sumed that it was cut for other than
mining purposes. United States v.

Routledge, 8 N. M. 385, 45 Pac. 883.

In civil cases, however, it is held
that the presumption is that the cut-

ting is illegal. Northern Pac. R. Co.
V. Lewis, 162 U. S. 366; United
States V. Denver & R. G. R. Co., 191

U. S. 84, reversing 9 N. M. 389, 54
Pac. 336.

33. Thus, in Devore v. Riehl, 25
L. D. 380, the contestant made a
prima facie case of settlement. This
the other party undertook to break
down, and in a measure succeeded.
The contestant was then permitted
to introduce other witnesses on the
same issue. This was approved by
Secretary Bliss, who said :

" The
order in which the contestant was
permitted to introduce his testimony
was irregular, but the inadequate
provisions of law governing trials

before local officers, and more es-

pecially the lack of authority in those
officers to issue compulsory process
to secure the attendance of witnes-
ses, render their attendance capri-

cious and uncertain, so that the or-

dinary rules of introducing testimony
must often be departed from to meet
the demands of a more substantial

justice."

Such matters are generally within

the discretion of the local officers

Smith 7'. Washburn, 12 L. D. 14.

34. Durkin v. Lindstrand, li L.
D. 418.

As to the right of cross-examina-
tion in general, see Gibson v. Chaney,

14 L. D. 471.

A party cannot be cross-examined
upon his final proof testimony at a

later hearing; but he may be made

Vol. X
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Effect of Refusal to Submit to Cross-Examination. — Where witnesses

refuse to submit to a proper cross-examination, their testimony

will be disregarded.''^

C. ExTKNT OF Examination. — a. In General. — So far as pos-

sible, the rules as to examination of witnesses prevailing at law are

applied. ^*^ The officers are allowed a sound discretion as to the

extent of the examination.^'

b. Can Exclude Only Evidence Obviously Irrelevant. — Under
rule 41, registers and receivers cannot exclude testimony objected

to, unless obviously irrelevant. ^^

c. Right to Exclude When Unnecessary Expense Will Follozv.

Local officers may, in their discretion, exclude additional testimony
which will only result in unnecessary expense, unless the party de-

siring it will bear the expense.^*^

a witness on behalf of the other
party. Peterson v. Birch, 21 L.

D. 458.
35. Mann v. Huk, 3 L. D. 452. In

Harris v. Mayne, 5 L. D. 599, an
entryman refused to answer perti-

nent questions on cross-examination
as to his good faith. This was held
to be such an irregularity as to war-
rant the general land office in a re-

examination of the case though no
appeal was taken. See also Melcher
V. Clark, i Copp's Pub. Land
Laws, 120.

36. Letter of Harrison, 2 L.

D. 234.
37. McCarter v. Dunn, 5 Copp.

21. In Letter of Harrison, 2 L. D.

234, Acting Commissioner Harrison
said :

" While I do not deem it ex-
pedient to lay down any fixed rule

as to how far the examination may
be protracted beyond the redirect

and recross examination, you are

nevertheless authorized to impress
upon the attorneys the necessity, in

order to avoid prolixity and delay,

of so conducting the examination
that all the facts within the witness's

knowledge upon the issue raised may
be drawn from him on his examina-
tion-in-chief and cross-examination.
And where you have reason to be-

lieve from the nature of the examina-
tion that such a course is not being
pursued, you may personally direct

the examination, under the au-
thority delegated to you by Practice

Rule 36."

Local officers may summarily stop
obviously irrelevant questioning; or,

Vol. X

in their discretion allow the examin-
ation to proceed at the sole cost of
the party making the same. Taylor
V. Foote, 18 L. D. 559. See also

Robb V. Howe, 18 L. D. 31 ; Ware v.

Judson, 9 L. D. 130; Trotter v.

Yowell. 21 L. D. 54.

38. Rule 41 provides :
" No testi-

mony will be excluded from the record
by the register and receiver on the

ground of any objection thereto; but
when objection is made to testimony
offered, the exceptions will be noted,

and the testimony, with the excep-
tions, will come up with the case
for the consideration of the commis-
sioner. Officers taking testimony
will, however, summarily put a stop

to obviously irrelevant questions."

This has been interpreted as render-
ing the register and receiver incom-
petent to judge of the relevancy or
admissibility of the testimony of-

fered. Instructions from Commis-
sioner McFarland, i L. D. 106. See
also Robb v. Howe, 18 L. D. 31

;

Ware v. Judson, g L. D. 130; Grengs
V. Wells, II L. D. 460; Trotter v.

Yowell, 21 L. D. 54.

39. McCarter v. Dunn, 4 Land
Owner, 76; Foster v. Breen, 2 L- D.

232 ; Hasek v. Klineicki, i Copp's

Pub. Land Laws, 219.

Thus, where it is evident that no
amount of evidence can counteract

testimony already given, such evi-

dence may be excluded, otherwise

than at the cost of the party asking

for it. Drumm v. Tormey, 12 L.

D. 109.

The rule as laid down by the
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D. Oral Examination May Be Waived. — Oral examination

before the register and receiver may be waived by the parties.^"

E. Testimony Must Be Written Out and Signed. — Testi-

mony must ordinarily be written out and signed at the time of

taking;*^ and if not so signed it cannot be considered.'*- But the

parties may waive this requirement ;^^ and in the discretion of the

officer, a certificate may be substituted for signature.**

F. Depositions. — a. Upon Oral Questions. — (l.) In General.

Testimony may be taken, at the discretion of the register and re-

ceiver, before other officers at places near the land in controversy,

and other, than the offices of the department.*^ But the testimony^

department is as follows :
" When it

is clear that the Ime of cross-ex-

amination, or the testimony offered,

is intended to vex or delay, or cause
unnecessary expense to the contest-

ant, the local officers may, and they
should, preemptorily end it. On the

other hand, the ruling is designed
to protect the contestant, but not to

shut out testimony ; and, therefore,

when the local officers have exer-

cised their discretion by barring tes-

timonj' on the grounds above stated,

the contestee should be allowed to

proceed upon paying the additional

expense himself." Case of Bell &
Barrett, 2 L. D. 196. See also Let-

ter of Harrison, 2 L. D. 234; Fos-

ter V. Breen, i Copp's Public Land
Laws, 236.

40. Thus, in De Mott v. Day, 2

L. D. 225, the attorney for plaintiff

submitted written testimony of his

witnesses, prepared at his office, with
a proposition to permit the defendant
to cross-examine. The defendant
agreed to this. It was held that such
written testimony should be received.

41. Instructions, 3 L- D. 105;
Dingee v. Dameron, 18 L. D. 577

;

Austin V. De Groat, 17 L. D. 133.

But failure to sign may be cured
by signing and making oath at a sub-
sequent hearing. Heartley v. Ru-
berson, 11 L. D. 575.

42. Dingee v. Dameron, 18 L. D.

577; Instructions, 3 L. D. I2I.

43. Circular to Registers and Re-
ceivers, 28 L. D. 301.

44. The reasons and extent of
this rule will be found in the In-

structions of Secretary Noble to

Townsite Trustees in Oklahoma, 12

L. D. 186. " It has been brought to

my attention that the provisions of

rule 42, for the guidance of regis-

ters and receivers in taking testimony
in contest cases, which are made a

part of the rules for your observance
in allotting lots on town-sites in

Oklahoma, may delaj^ the progress of

your work by requiring each witness
in the case on trial to await the

transcribing of the stenographer's
notes to sign his testimony before
you can proceed to the consideration
of another case; the rule is, there-

fore, so far as your duties are con-
cerned, modified in all cases or in-

stances you deem fit to omit trans-

cribing testimony until it is required
for use in the case on appeal, or
otherwise. You will, in such cases,

direct the testimony to be written
out, and, as a board, certify that the

evidence so transcribed is the true

and correct transcript thereof as

given by the witnesses upon the trial,

which certificate shall stand in lieu

of the signature of the witnesses,

and the evidence so certified shall be
treated on appeal by the commis-
sioner of the general land office, and
the secretary of the interior and
given the same consideration as

though signed by each witness in ac-

cordance with the provisions of said

rule 42. Any witness may, however,
be detained and required to sign,

whenever the board requires it."

45. O'Connell v. Rankin, 9 h,

D. 209.

Rule 35 provides :
" In the discre-

tion of registers and receivers, testi-

mony may be taken near the land in

controversy before a United States

commissioner, or other officer, au-

thorized to administer oaths, at a

time and place to be fixed by them
and stated in the notice of hearing."

Vol. X
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to be admitted before the department, must be taken in accordance

with its rules.**'

(2.) Rules Governing.— The officer appointed to take the testi-

In the absence of a gross abuse of

discretion, the decisions of the regis-

ters and receivers in these matters

will not be disturbed. Still v. Oakes,

25 L. D. 466.

Abuse of Discretion. — Where
there has been a gross abuse of dis-

cretion, the ruling of the register

will not be sustained. Thus, where
the land is ninety miles from the of-

fice of the register and but three

miles from the place where it is

desired to take the deposition, and
the parties are poverty stricken, it

is error to refuse to order the tak-

ing of a deposition. United States

27. Lopez. 17 L. D. 321. See also

United States v. Raymond, 4 L.

D. 439-

It is too late to apply to have evi-

dence taken near the land after no-

tice of a hearing has been given. Is-

mond V. Canning, 16 L. D. 360.

It is not necessary to issue a coni-

•mission to the officer who takes the

testimony. McGrade v. Murray, 23

L. D. 140.

The local office cannot direct that

testimony be taken before a com-
missioner in the absence of an ap-

plication therefor. Dorman v. Mc-
Combs, 14 L. D. 700.

Before Whom Testimony May Be
Taken. — The testimony may be

taken before a notary public (Bush-
nell V. Earl, 17 L. D. 4; Tonsfeldt v.

McKeever, 20 L. D. 18; Hall v.

Wade, 6 L. D. 788) ; or before a state

superior judge (Lehman v. Snow, 11

L. D. 539) ; or before a clerk of

court (Doherty v. Robertson, 12 L.

D. 30).

An officer designated by the land

department to take testimony in a
contest case may properly authorize

any other qualified officer to take

such testimony. Durkin v. Lind-

strand, 11 L. D. 418.

Where both parties appear at the

day set for taking testimony, an ob-

jection that the evidence was not

taken before the officer named in the

notice should be overruled, when
the local land officers named the offi-

cer before whom the evidence should
be taken and it was so taken. Dallas

V. Jones, 19 L. D. 125.

Under an order appointing a com-
missioner to take the testimony of

certain witnesses named in the ap-
plication for the order the commis-
sioner is not authorized to take the
testimony of any witness not thus
specified therein. Leimbach v. Lane,
9 L. D. 135.

After submission, a party is not
entitled to have a commission issue

to take further evidence. Snider v.

Wright, 16 L. D. 88.

Registers and receivers cannot re-

quire parties to appear before them
or take supplementary testimony
when they Itave directed the testi-

mony to be taken before some other
officer. Cusaden v. Perley, 3 L. D.
145-

Effect of Failure To Appear at
Hearing Where one of the parties

is in default, and the commissioner
subsequently declines to receive the

testimony on behalf of the said

party, the local office may, on proper
showing, at the final hearing, allow
said party an opportunity to submit
his testimony. Tonsfeldt v. Mc-
Keever, 20 L. D. 18.

An objection that the officer be-
fore whom the testimony was taken
was prejudiced is no excuse for fail-

ure to appear at the hearing. Do-
herty V. Robertson, 12 L. D. 30.

46. ]Mere technical non-compli-
ance with the rules of the depart-

ment will not justify the exclusion
of depositions. Fierce v. McDougal,
II L. D. 183 (failure to endorse
title on envelope) ; Heartley v. Ru-
berson, 11 L. D. 575 (failure to sign

may be cured by subsequent signing

and making oath).

And a technical objection cannot

be raised by one who participated in

the hearing. Fierce v. McDougal, 11

L. D. 183. See also Roots v. Emer-
son, 10 L. D. 169.

Nor for the first time on appeal.

Hall V. Wade, 6 L. D. 788; McCal-
len V. Lerew, 7 L. D. 291 ; Smith v.

Vol. X
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mony will be governed by the rules applicable to trials before the

register and receiver.'*'

b. Upon Interrogatories. — Depositions upon interrogatories may
be taken under rule 23, in cases similar to those in which deposi-

tions may be taken and used in courts of law.*^ But they cannot

be used in evidence unless the rules of the department are followed. ^'^

c. May Be Used By Either Party. — Depositions by whichever

Smart, 7 L. D. 497 ; Gehman v.

Gulp, 7 L. D. 447.

But failure to observe rules which
are mandatory will operate to ex-

clude the testimony. Thus, where,
instead of being mailed to the reg-

ister and receiver, the testimony was
allowed to remain in the hands of

one of the parties for a considerable

time, it was proper to exclude it.

McKinney v. Dooley, 5 L. D. 362.

Evidence taken before a notary
public not properly designated can
not be considered. Windsor v. Sage,

6 L. D. 440.

47. " The officer designated to

take testimony will be governed by
the rules applicable to trials before

the register and receiver, . . . and
may therefore personally direct the

examination of witnesses when nec-

essary to draw from the witnesses
all the facts within their knowledge
pertinent to the issue raised, and re-

duce the questions and answers to

writing.
. Such officer has also the

authority to allow cross-examination
in the absence of cross-interrogator-

ies, which are not required to be
filed." Case of William French, 2

L. D. 235. See also Warner v. Fin-

nerty, 10 L. D. 433.

48. Requisites to the Taking of

Depositions Rule 23. " Testimony
may be taken by deposition in the
following cases

:

" I. Where the witness is unable,

from age, infirmity, or sickness, or
shall refuse, to attend the hearing at

the local land office.

"2. Where the witness resides

more than fifty miles from the place

of trial, computing distance by the
usually traveled route.

"3. Where the witness resides

out of, or is about to leave, the state

or territory, or is absent therefrom.
" 4. Where, from any cause, it is

apprehended that the witness may
be unable or will refuse to attend

;

in which case the deposition will be
used only in event that the personal

attendance of the witness cannot be
obtained."

Rule 24. "The party desiring to

take a deposition under Rule 23
must comply with the following
regulations

:

" I. He must make affidavit be-

fore the register or receiver, setting

forth one or more of the above-
named causes for taking such depo-
sition, and that the witness is

material.
" 2. He must file with the regis-

ter and receiver the interrogatories

to be propounded to the witness.
" 3. He must state the name and

residence of the witness.
" 4. He miust serve a copy of the

interrogatories on the opposing party,

or his attorney."

For the other rules, see 4 L. D.

39 ff.
.

The opposing part}' has the right

to file cross-interrogatories. If he
fails to do so, he loses his right of

cross-examination. Jackson v. Far-
rail, 4 L. D. 377.
A deposition taken for the reason

that the witness cannot be produced
at the trial is not admissible where
the witness is present at the hear-
ing, although he may refuse to tes-

tify. Hartman v. Warren, 19 L.

D. 64.

49. Hartman v. Lea, 3 L. D. 584.

The fact that a commission to take

a deposition was signed by the reg-

ister only is no objection to the use

of the deposition as evidence. Bru-
ner v. ^litchell, 25 L. D. 438.

A deposition should not be or-

dered in the absence of the required

affidavit. McCoy v. Stocking, 16 L.

D. 97-

Failure to Give Notice— A depo-

sition cannot be read in evidence

when due notice has not been served

upon the adverse party. Nor can

Vol. X
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party taken and transmitted to the department may be used by
either party to the issue.^''

G. Objection to Testimony Cannot be First Raised on
AppEae. — An objection to the admissibihty of evidence comes too

late when raised for the first time on appeal.''^

2. Burden of Proof. — A. Where Entry Is Attacked. — a. By
Government. — In a proceeding against an entry on a special agent's

report, the burden of proof is upon the government. ^-

b. By Individual. — In a contest case between individuals, the

burden is upon the contestant to prove his allegations.^^ In a case

it be read when interrogatories have
not been served. Alanuel v. Miller,

7 L. D. 433.
Rule in Ex Parte Contest Cases

Even in ex parte contest cases, dep-

ositions taken before the day fixed

in the notice cannot be considered.

Instructions, 3 L. D. 195.

Effect of Failure to Object in Time.

An objection to the admissibility

of a deposition comes too late when
raised for the first time on appeal.

Stowell V. Clyatt, 10 L. D. 339.
50. Burton v. Howe, 29 L. D. 581.

51. Benesh v. Kalashek, 22 L. D.

530.
52. Case of John W. Hoffman. 5

L. D. I ; Case of George T. Burns,

4 L. D. 62; Case of Henry C. Put-
nam, 5 L. D. 22 ; United States z'.

Robinson, 5 L. D. 371 ; United States

V. Barbour, 6 L. D. 432; Case of

Perry Bickford, 7 L. D. 374; Case
of John A. McKay, 8 L. D. 526;
Case of Andrew J. Healey, 4 L. D.
80; Case of William W. Wilson, 6
L- D. 395, 398.

The burden of proof is upon the

party attacking the entry. United
States V. Copeland, 5 L. D. 170, 171.

Amount of Proof Required in Case
of Fraud. — Where fraud is alleged,

this burden must be sustained by a
clear preponderance of evidence.

Case of Perry Bickford, 7 L. D. 374.
Effect of Compelling Befendant to

Introduce His Evidence First

While ordinarily the government
should present its case first, a de-

partmental decision will not be dis-

turbed because the defendant was
compelled to introduce his evidence
first, when the government has after-

wards established its case by a pre-

ponderance of evidence. Case of
Albert H. Cornwell, 9 L. D. 340.
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As Against Bona Fide Purchaser.

In a proceeding to cancel an entrj'

after transfer to a third party, the
burden of establishing the facts is

upon the government, and it must
be sustained by clear, convincing and
conclusive evidence. Colorado Coal
& Iron Co. V. United States, 123 U.
S. 307 ; Maxwell Land Grant Case,
121 U. S. 325.

53. Ballard v. McKinney, i L. D-
477 ; Moss V. Quincey, 7 L. D. 373 ;

Creswell Mining Co. v. Johnson, S
L. D. 440; Scott V. King, 9 L. D.
299; Tangerman v. Aurora Hill Min,
Co.. 9 L. D. 538; Borchardt v.

Brown, i Copp's Pub. Land Laws, 144.

Thus, a contestant claiming that a
party taking under the timber cul-

ture laws has not done the planting

required thereby has the burden of
proving such fact. Flynn v. Stiles,

I L. D. 129. The burden of proof
is upon one alleging priority of set-

tlement right as against the subsist-

ing entry of another. Willis v. Par-
ker, 8 L. D. 62^.

Effect of Citation to Show Cause
Why an Entry Should Not be Can-
celed.— The fact that these allottees

were called upon to show cause why
their allotments should not be can-

celed in no wise affected their status.

It is the duty of these contestants to

affirmatively show such a state of

facts as will necessitate the cancel-

ing of the allotments already made.
It was not even incumbent upon the

defendants to enter an appearance;
had they not done so it would have
been no less the duty of these con-
testants to present the requisite

showing of superior rights. Case of
Philomme Smith, 24 L. D. 323.

Compare Webb v. Davis, 22 L. D.
113-
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involving a forfeiture the burden is upon the contestant to prove

his case by clear evidence.^*

c. Character of Land. — A state, claiming as swamp lands sub-

divisions of the public domain not so shown by field notes, has the

burden of proving the actual character of the land.^^ Where the

field notes show the character of the land, the burden is on the

contestant.^*^ And after an adjudication as to the character of the

land, the burden is on the contestant.^"

d. After Non-Compliance With Law Is Shown. — Non-compli-
ance with the law being shown, the burden of proof is thereafter

upon the entryman to show his good faith and satisfactory rea-

sons for his failure to meet the requirements of the law.^^

e. After Final Judgment. — After final judgment of cancelation,

the party asking a new hearing has the burden of showing why
the cancelation should not stand.^^

B. Where There Is No Entry. — In a hearing directed to de-

termine superiority of right as between adverse applicants, where
no entry has been allowed, the burden of proof cannot be said to

rest upon either of the applicants.''"

3. Presumptions. — A. Entry Presumed Valid. — An entry,

once allowed, is presumptively valid, and should be disturbed only

upon the clearest proof of fraud."^

B. Officers Presumed to Have. Performed Their Duty. — It

54. Lawrence v. Phillips, 6 L. D.
140. Williams v. Price, i Copp's
Pub. Land Laws 87 ; Brannan v.

Rose, I Copp's Pub. Land Laws, 243.

It was originally said that the evi-

dence must establish the case be-

yond a doubt. " In a proceeding in-

volving forfeiture, the same strict-

ness of proof is invariably required
as under a penal statute. The whole
burden is on the party alleging want
of compliance, and the acts of aband-
donment or failure to comply with
legal requirements must be affirma-

tively shown." Ewing v. Rickard, i

L. D. 146. But this has been since

overruled ; and it is now necessary
to establish the case only by a clear

preponderance of evidence. Tiberg-
heim v. Spellner, 6 L. D. 483.

Forfeiture of Improvements
To secure a forfeiture of improve-
ments, the contestant must prove his

case by a clear preponderance of evi-

dence. Neff V. Cowhick, 6 L. D. 660.

55. State of Wisconsin v. Wolf, 8

L. D. 555.
56. In a circular issued by com-

missioner Sparks, December 13, 1886,

approved by Secretary Lamar, (5 L-
D. 280), it was provided: "Where
swamp land selections are based upon
the field notes of survey, and the

land is alleged not to have been in

fact swamp and overflowed, and ren-

dered thereby unfit for cultivation at

the date of the swamp land grant, the
burden of proof will be upon the con-
testant or adverse claimant under
the public land laws."

57. Majors v. Rinda, 24 L. D. 277.
58. Donly v. Spring, 4 L. D. 54:?.

The burden of proving a special de-

fense is upon the defendant.
Thus, where it is shown that part

of the land has not been cultivated

as required b\' law, the burden is

upon the entryman to explain his

failure to cultivate. Anderson v.

Hamilton, 5 L. D. 363.

59. Weber v. Shappell, i L. D. 76.

60. Dever v. Ayars, 28 L. D. 169.

The matter in dispute must be de-

cided upon the preponderance of the

evidence. Central Pac. R. Co. V.

Shepherd. 9 L. D. 213.

61. Arnold v. Langley, i L. D.

439; Case of Lewis F. Spink, 4 L.

Vol. X
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will generally be presumed that public officers upon whom the law
h^s imposed certain duties have performed them properly.*'"

C. Payment of Fees. — Payment of land office fees will in gen-

eral be presumed.''^

D. Fraud. — Fraud in making an entry may be presumed from
a relinquishment within a short time.*^* An attempted sale of land

embraced in a homestead entry raises a presumption of bad faith."^

4. Admissibility. — A. Evidence Is Confined to Issues. — In

contests before the land department, evidence should be confined

to the allegations, as in trials at law.^''

B. Best Evidence. — The best evidence principle applies to pro-

ceedings before the land department.*'^

C. Records. — a. In General. — The records of the land office

are competent evidence of the facts there set forth.**^

D. 292; Case of Gilbert E. Read, 5

L,. D. 313; United States v. 0"Dowd,
II L. D. 176.

62. Case of F. P. Harrison, 2 L.
D. '/6y. In this case the court said

:

" It is an elementary principle of law
that when any judicial or official

act is shown to have been performed
in a substantially regular manner, it

is presumable, and it may be gener-

ally assumed, that the formal pre-
requisites have been complied with."

Thus, it will be presumed that of-

ficers to whom the government has
intrusted the dutj' of determining
when the necessity for a survey ex-
ists, and of supervising such survey,
have properly discharged their duties.

Case of Pierre Dolet, 2 L. D. 463.
63. Case of Eugene Q. Powlison,

2 L. D. 323. But see Central Pac.

R. Co. V. Orr, 2 L. D. 525. In this

case the statute provided :
" Nor shall

the provisions of this act be available

to any person or persons who shall

fail to make proof and payment"
within a certain time. The records

did not show payment, and it was
therefore assumed that it had not
been made.

64. Thus, in the case of Allen B.
Lemmon, 2 L. D. 92, the entryman,
upon making his entry, made oath
" that it was for the cultivation of

timber and for his own exclusive use
and benefit, and that he made the ap-

plication in good faith, and not for

the purpose of speculation, or direct-

ly or indirectly for the use or bene-

fit of any other person or persons
whomsoever." A little more than a

month thereafter he relinquished his

Vol. X

entry for a valuable consideration.

This was held to raise a presumption
that the entry was fraudulent in its

inception.

65. Guyton v. Prince, 2 L. D. 143.

66. Shull V. McCormick, i L. D.

470; ^liller V. Worner, 27 L. D. 247.

Thus, in Schelter v. Off, i L. D.

113, it was alleged that land had
been abandoned and that it was not
cultivated. It was held that testi-

mony as to the character of the land
was immaterial.

Evidence showing want of culti-

vation is not admissible under a

charge of failure to plant. Leaven-
worth V. Bibbey, 4 L. D. 299.

Under a charge of failure to com-
ply with the law the third year of

the entry, evidence is not admissible

as to improper preparation of the

soil during the preceding years.

Nelson v. Phelps, 5 L. D. 329.
Evidence tending to show that the

entry was made and held for specu-

lative purposes is not admissible
under a general charge of non-com-
pliance with law in the matter of cul-

tivation and planting. Cropper v.

Hoverson, 13 L. D. 90.

It is competent for the defendant
to introduce evidence relative to the

exact allegations of the complaint.

The contestant is bound by his alle-

gations." Prince v. Wadsworth, 5

L. D. 299.
67. St. Paul M. & M. R. Co. v.

jNIorrison, 4 L. D. 509.
68. The character of such evi-

dence is well set forth by Commis-
sioner McFarland, in the case of An-
tonio D. Martinez, i L,. D. 18, quot-
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b. Judicial Notice. — The officers of the department will take ju-

dicial notice of facts disclosed by their records.''^

c. Records in Other Cases. — Where facts appear of record in

the land office although in another matter, an applicant to purchase

will not be required to furnish additional evidence ;'*^ but in a con-

test case, such records will not be admitted against those not rep-

resented in the prior proceeding.^^

d. Certificate as to Contents. — A certificate that a fact appears

of record is not admissible before the officers of the department."^

ing from McGarrahan v. New Idria

M. Co. " The record of this patent

is evidence of the grant, but not the

grant itself. It is evidence of equ'il

dignity with the patent, because, hlce

the patent, it shows that a patent

containing the grant liad been issued.

The record called for by the act of

Congress is made by copying the

patent to be issued into a book kept

for that purpose. The effect of the

record, therefore, is to show that an
instrument such as is there copied

has actually been prepared for issue

from the general land office. If the

instrument as recorded is sufficient

on its face to pass title, it is pre-

sumed that the grant has actually

been made, but if it is not sufficient

no such presumption arises. The pub-
lic records of the executive depart-

ments of the government are not like

those kept pursuant to ordinary reg-

istration laws intended for notice,

but for the preservation of the evi-

dence of the transactions of the de-

partment."
See also Kime v. Smith, 19 L,.

D. 207.

69. In Leightner v. Hodges, 3 L.

D. 193, Commissioner McFarland
said :

" All cases involve the

records of the local office. In your
examination of any case, whether the

oral testimony is taken before you or
before another authorized officer, it

is of course a material part of your
duty to consult your records, and you
must make up your judgment upon
the facts as shown by the record,

together with facts brought out in

the testimony taken for the purposes
of the hearing. You are not ex-
pected, nor would you be authorized
to ignore facts of record, because tes-

timony is taken before another of-

ficer."

Improper Record. _ It is not com-

petent to take cognizance of a record

that constructively never existed, as

where a contest has been declared

nil. Wilson v. French, 2 L. D. 286.

Effect of Judicial Notice upon
Admissibility of Records Although
the officers of the land department
will take judicial notice of their rec-

ords, it is still competent for a part}'

to introduce such records in evidence

as a part of his case, if he sees fit.

Kime V. Smith, 19 L. D. 207.

70. Thus, in the case of the Alta
Mills Site, 9 L. D. 48, proof of the

filing of articles of incorporation of

the applicant was made under a pat-

ented entry and appeared of record
in the General Land Office. It was
held unnecessary to prove incorpora-

tion in another application by the

company. In the case of George
Leinen, 8 L. D. 233, it was held un-
necessary to make further proof of

a fact proved in the same matter,

but prematurely. But see Croughan
V. Smith, 4 L. D. 413.

71. Case of Orlando Blackman, 7
L. D. 496. In the latter case the

secretary of the interior said that

the right of the contestant should not
be affected by the testimony offered

in another case to which he was not
a party and had not opportunity to

reply. See also Bright v. Elkhorn
Mining Co., 9 L. D. 503.

72. This is an application to pro-

ceedings in the land department of

the general rule that a certificate

that a certain fact appears of record

is not sufficient. The officer must
certify a transcript of the entire

record relating to the matter. St.

Paul M. & M. R. Co. v. Morrison,

4 L. D. 510.

A mere certificate that a certain doc-

imicnt is of record in a certain office

is inadmissil)le. Wej'her v. Smith,

13 L. D. 489.

Vol. Z
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e. Mav Be Supplemented By Parol. — It is competent to supple-

ment the record of the land office by extrinsic evidence showing
facts which do not appear therein." But prima facie, the records.

are deemed correct ;'* and they cannot be defeated by ex parte affi-

davits."^

D, Admissions. — Admissions of a party to the proceeding will

be received as in courts of law.^^

E. Evide;nce of Acts Performed After Commencement of
Contest. — Evidence as to acts performed on the land after the

initiation of the contest, and notice thereof, is not, in general, ad-

missible ;'" although it may be, in some cases, to show good faith. ^^

Evidence of acts performed before notice of contest is admissible

to show compliance with the law.'^ And such evidence is admis-

sible for the same purpose, although the acts were performed after

notice, where a hearing is ordered on a special agent's report.^**

73. Thus, extrinsic evidence is ad-

missible to identify the claimant.

Kime v. Smith. 19 L. D. 207.

Such evidence is admissible to

show facts which should have ap-

peared in the records, and would so

have appeared but for the omissions

of the local office. Sheldon v. Roach
22 L. D. 630; Mallett v. Johnston,

14 L. D. 658; Case of Charles S.

Phillips. 17 L. D. 53; Case of Fred-
erick Tielebein, 17 L. D. 279.

74. Pollard v. Rethke, 8 L. D. 294.

75. Jacobson v. Remender, 10 L.

D. 256.

76. In a proceeding against orig-

inal entrymen and persons claiming

to be bona fide purchasers to cancel

an entry for fraud, evidence of the

admissions of the entrymen have
been held admissible. United States

V. Allard, 14 L. D. 392. The facts

in this case, however, were some-
what peculiar. It was said :

" It

must be remembered that the govern-

ment was without power to have
compelled their attendance at the

trial as witnesses. . . . That the

interveners have not had the oppor-

tunity to cross-examine the entry-

men is in great measure their own
fault, inasmuch as the record shows
that their attorneys at the trial not
only advised that the entrymen could

not be compelled to attend and tes-

tify, but also took active measures to

secure, and did secure, the defeat

of the .government in its effort to

obtain compulsory process against

them and other witnesses in the

Vol. X

state courts of California. They
cannot now be heard to complain
that they have not been allowed the

privilege of cross-examination."
After the death of an entryman his

alleged admissions of fraud in ob-

taining the dismissal of a contest

cannot be proved by the testimony
of the contestant alone, on a motion
for review of the dismissal of the

contest, where the fact of such al-

leged fraud was known and might
have been proven on another and
earlier motion to reinstate the con-
test. Peacock v. Shearer's Heirs, 20

L. D. 213.

77. Knox V. Bassett, 5 L. D. 351.

See also Yeutsch v. Ryan, 6 L. D.

368.

Acts done toward curing default,

after initiation of contest, will not

be considered as affecting the case

made out by the contestant. Donly
V. Spring, 4 L. D. 542.

78. Farnsworth v. Hudson, 5 L.

D. 315. See also case of W. W.
Wishart. 13 L. D. 211.

79. Seitz V. Wallace, 6 L. D. 299.

The fact of compliance with the

law after affidavit of contest is filed,

and before legal notice thereof, goes

to the weight, and not to the ad-

missibility of the testimony. Scott

V. King, 9 L. D. 299.

80. In the case of Mary H. Burn-
ham, 7 L. D. 486, distinguishing be-

tween the cases, it was said :
" The

rule invoked by your office applies to

cases of contest, in which the rights

acquired by the contestant cannot be
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F. Evidence oe Acts Performed After Final Proof. — Evi-
dence of acts subsequent to final proof may be admitted to show
a prior intent; but to be entitled to weight, it must be clear and
convincing.®^

G. Testimony Taken Informally or in Another Proceeding.
a. Effect of Stipulation. — By stipulation, testimony taken in one
case may be used in another.*-

b. Effect of Premature Hearing. — Where a hearing is prema-
ture, but all parties are present, the matter may be decided, when
it properly comes up, upon the testimony formerly taken.*^ And
upon a rehearing, the testimony formerly given may be considered.®*

c. To Determine Necessity for Further Hearing. — While evi-

dence secured on an informal proceeding before a special agent
cannot be made the basis of a final decision, it can be considered
in determining whether a further investigation of the case by the

department is justified.®^

d. Where Attorneys Taking Have Been Disbarred. — Testimony
taken before a commissioner cannot be considered when the attor-

neys for the contestant are debarred by the law from practice be-

fore the land department.®"

H. Impeaching Evidence. — In proceedings before the land de-

partment, as in actions at law, it is competent to introduce evidence

impeaching the character of a wintess.®^

I. Admissibility of Evidence. — a. In General. — In general,

evidence inadmissible at law will not be considered in a proceed-

ing before the department.®®

b. Reports of Special Agents. — A special agent's reports are not

defeated by a claimant's doing the the prevailing party. Kirkpatrick v.

requisite amount of breaking, cultiva- Brinkman, ii L. D. 71; Molen V.

tion or planting after service of no- Bartlett, 16 L. D. 197.

tice of the contest. It has no appli- 83. Parris v. Hunt, 9 L. D. 225.
cation to a case like the present one, 84, Croal v. Boetler, 20 L. D. 369.
where there is no contest or adverse 85. Burns v. Smith, 28 L. D. 263.
claim and the question is one solely 86. Thus, in Sharitt v. Wood, 11
between the claimant and the govern- L. D. 25, it was held that testimony
ment, and no bad faith is shown." taken before a commissioner could

81. Bennett v. Cravens, 12 L. D. not be considered because one of the
647- contestant's attorneys had been dis-

Such evidence is admissible for the barred and the other was an em-
purpose of ascertaining the bona fides ploye of the department.
of the claimant during the period 87. " Where a party finds himself

covered by the proof. Case of W. liable to loss and injury through
W. Wishart, 13 L. D. 211. false testimony, the impeachment of

82. Davison v. Parkhurst, 3 L. D. the character of the witness is his

445; Fall V. Taylor, 13 L. D. 140. only recourse." Packard v. Jack-

A stipulation as to matters of ev- son, i L. D. 105.

idence to be considered on the trial 88. Thus, confidential communi-
is within the province of attorneys cations between attorney and client

of record, and such action is bind- will not be considered. Robb v.

ing upon the parties, in the ab- Howe. 18 L. D. 31 ; Sutton v.

sence of misconduct on the part of Abrams, 7 L. D. 136.
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evidence, but simply the basis upon which hearings are ordered.^'

c. Hearsay. — Hearsay evidence is not generally admissible f'^

although it may be received, in the absence of better evidence, to

prove the death of a party.^^

d. £-r Parte Testimony. — Where a hearing is ordered on the

report of a special agent, the local office should not consider the

ex parte testimony submitted by the claimant in making his final

proof f- nor should ex parte affidavits be considered as evidence in

a contest case.^^

e. Motive. — Evidence of the motive of the contestant is imma-
terial.*-

f. Opinions. — Opinions as to acreage broken are not admissible,

when the subject is capable of mathematical measurement.'*^

g. Inspection of Land. — The officers hearing a contest case have

a right to inspect the land upon notice to the parties; but they

cannot, after the case is closed, and without notice, inspect the

ground and base their judgment upon such inspection.^^

89. Case of John \V. Hoffman. 5
L. D. I ; Case of Abraham L. Burke,

4 L. D. 340; Case of Etienne Martel,

6 L. D. 285.
" Where the special agent has re-

ported an entrj.-. upon which final

certificate has regularly issued, illegal

or fraudulent, and a hearing has
been ordered, under the circular of
May 8, 1884. he should offer the

proof in support of his allegations,

after which the entrj-man should
present his defense." Case of George
T. Bums. 4 L. D. 62. The govern-
ment " will be required to establish

the truth of the charge at the time of
the hearing by the examination of the
special agent or such other witnesses

as may be produced, so that the en-

tr>-man may have the opportunity' of

cross-examination as allowed by
law. " Case of Henry C. Putnam.

5 L. D. 22. An unsworn statement of

a special agent should not be con-

sidered in evidence. Case of Edward
Wiswell. 6 L. D. 265.

90. Case of Lewis F. Spink, 4 L.

D. 292.

On a charge that a deceased en-

tr\Tnan in his life-time had agreed to

convey to others the land in dispute,

hearsay testimony as to such agree-

ment is incompetent United States

z: Lopez, 17 L. D. 321.

91. Senholt v. Rej-nolds, 6 L.
D. 241.
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92. Case of James Copeland, 4 L.

D. 275; Case of Etienne Martel, 6

L. D. 285; United States Z'. O'Dowd,
II L. D. 176.

93. Statements of a special agent
made privately to the local officers,

and ex parte affidavits cannot be con-

sidered as legal proof, upon which
final action may be taken. Case of

^lark L. Campbell. 4 L. D. 228. See
also Smith v. Edelman, 4 L. D. 168;

Kendrick z: Doyle, 12 L. D. 67;
Foltz z: Soliday, 13 L. D. 663; Mc-
Glashan z: Rock, 15 L. D. 262; Pot-
ter V. Lawrence, 18 L. D. 167.

An affidavit filed with an appeal

to the department cannot be received

as evidence in a contested case. Conn
z: Carrigan. 11 L. D. 553.

94. In Wazuzer v. Kropitzk>', 5 L.

D. 296, it was urged that the con-

testant was a personal enemy of the

claimant, and did not make the con-

test in good faith, but for the pur-
pose of gratifying a grudge. This
was held immaterial. " There is

nothing in the law or the regulations

of the land department which pro-

vides that a contest shall be initiated

only by the entrj-man's friends.

"

95. Boyd v. Batdorff, 7 L. D. 441.

The opinions of experts, even,

should not be admitted in such a

case.

96. Tannehill z: Shannon, 6 L.

D. 626.

The reason is that the officers act
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5. Sufficiency. — Where the testimony taken at a hearing shows
that an entry should be cancelled, such action will be ordered, al-

though the evidence may not fully sustain the charge upon which
the contest was brous^ht.*'

judicially, and must consider onfy
evidence proper!}- before them.
To the effect that the officers may

inspect the land after notice, see

Majors z: Rinda, 24 L. D. 277.
Effect of Inspection. — "While

from an inspection . . . the ro-
ister and receiver would know the
facts, yet they may not substitute

their own \-iews and judgment for

the evidence offered upon the triaL

They ma\-. however, call their ex-
amination and observation of the
premises to their aid in determining
the credibility of the witnesses; who
is most worthy of credit and to en-
able them to better understand and
apply the evidence." Menzel v. Val-
ear. 16 L. D. 95. But the report of
a register, based on such inspection,

may be properly treated as the basis

for a rehearing. Jeardoe r. Shan-
non. 8 L. D. 38.

97. Downey z: Briggs. 5 L. D.
590: Murphy :•. Longley. 4 L. D. 23Q',

Seitz V. Wallace. 6 L. D. 299; Litten
I'. .A.ltimu5. 4 L. D. 512.

Eeasons " In contests of this

nature the government is necessarily
a party, acting on the information of
the contestant, and whenever such a

state of facts is developed as estab-

lishes condnsiTely that an attempt is

being made to acquire title to public

land in frand of the existing laws,

this department, in the exercise of its

siqienrisory powers, has always main-
tained the rig^t of the government
to take such smnmary action as may
be necessary to protect its interests."

Smitii r. Brandes. 2 I*. D. 95.

The government is not predaded
by the entryman's withdrawal from
considering the evidence in the case

with the view of ascertaining and
adjudicating upon the right of the

entryman as between himsdf and the

government. Overton v. Hoskins. 7
L. D. 391; Taylor v. HufiEman. 5 L.

D. 40; Hegranes r. Londen. 5 I*.

D. 385.

The government is entitled to

judgment on the facts, however such
facts may have been disclosed, and
whatever the ri^ts of the private

parties to the contest may be. Sann-
ders r. Baldwin, 9 L. D. 391.

But the government will not can-
cel an entry in such a case unless
bad faith is clearly shown. Bell r.

BoUes. I Copp's Pub. Land Laws 243.

PUBLIC AIEETIXGS.— See Disturbance of PiibUc

Asseniblao'es ; Unlawfnl Asseniblv.

PUBLIC XULsAXCE.— See Xiiisance.

PUBLIC OFFICERS.— See Officers: Sheriffs and

Constables.
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PUBLIC POLICY.

I. MODE OF DETERMINING PUBLIC POLICY, 450
1. In General, 450
2. Of Another Jurisdiction, 451

II. MODE OF PROVING VIOLATION OF PUBLIC POLICY, 452

1. Parol Evidence, 452

2. Evidence of Injurious Effect, 452

3. Evidence That No Injury Will Result— Intent, 452

4. Evidence Shoidd Be Clear, 452

III. EXCLUSION BASED ON PUBLIC POLICY, 453

1. In General, 453
2. Indecent Evidejice, 453

3. Matters of State, 453

CROSS-EEFERENCES:

Compounding Offenses

;

Confessions

;

Contracts

;

Customs and Usages

;

Physical Examination

;

Privileged Communications.

I. MODE OF DETERMINING PUBLIC POLICY.

1. In General. — In general, evidence is not admissible to show

what public policy is, or what it requires in a given instance. The
question is one of law for the court.^ The constitutions, statutes

1. Pierce v. Randolph, 12 Tex. jury before whom they are presented.

290. In this case the court, after lay- The most sacred rights, those most
ing down the rule that the question is cherished by the law, may be frus-

for the court, said, referring to the trated and defeated, if. without any
contention that it is for the jury: regard to the law, a Justice of the

"No doctrine more subversive of law Peace with his jury, might deem them
and of public and private rights could against morals, good order, or public

have been devised. In fact it sets policy. Under this doctrine, not only

them afloat upon public sentiment, would contracts for the sale of spirit-

to fluctuate and rise and fall with the uous liquors, for public barbecues, or

ebbs and flows of popular opinion, secular exhibitions of any kind, which

and when brought to trial, to sue- would attract masses of people to-

ceed or fail, not according to estab- gether, most likely be deemed nul-

lished rules of law, but upon the be.- lities, but the regular physician might

lief, the private opinions, or in other fail to recover for his rights and his

words the whims and caprices of the services if his rights were subinitted

Vol. X
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and decisions of the various jurisdictions are the principal sources

of information.

-

2. Of Another Jurisdiction. — Where it becomes necessary to

prove the pubhc policy of another state or jurisdiction, only evidence

of its constitution, statutes and decisions can be considered.^ In

the absence of all evidence, it will be presumed that the policy is

to a jury of hydropathists, who might
believe them to be dangerous to the

health and hfe of the patient. The
rights to lands, however clear, under
patents and deeds, might suddenly be
lost under the operation of agrarian

principles by which the jury or some
of them might be infected, and who,
in their conscience, might believe that

one hundred and sixty or three hun-
dred and twenty acres were the ex-
treme limit which should be allowed
to any single individual, and to suffer

more to be recovered or enjoyed
would be destructive of the equal

rights of others, and at war with
sound public policy." See Smith v.

DuBose. 78 Ga. 413, 3 S. E. 309. 6
Am. St. Rep. 260; Beadles v. Bless,

27 111. 320, 81 Am. Dec. 231.

2. Vidal V. Girard's Exrs., 2 How.
(U. S.) 127; Swannz/. Swann, 21 Fed.
299; United States v. Trans-Missouri
Freight Assn.. 58 Fed. 58, 7 C. C. A.
15. 19 U. S. App. 36, 24 L. R. A. 73;
Smith V. DuBose, 78 Ga. 413, 3 S. E.
309, 6 Am. St. Rep. 260; Orrell v.

Bay Mfg. Co., 83 Miss. 800, 36 So. 561.
" The real question for considera-

tion is, how shall it be determined
whether the contract is or is not con-
contrary to public policy? The sub-
ject-matter of the contract may be
such that it afifects the country at

large, or it may be local in its nature.
The nature of the subject-matter de-
termines the source from which light

must be sought upon the question of
fact whether the provisions of a given
contract are or are not contrary to
public policy. In other words there
is a public policy of the nation, ap-
plicable to all matters wherein the
people at large are interested, includ-
ing those committed to the control
of the national government, and co-
extensive with the boundaries of the
union, and also a state public policy
adapted to the circumstances of the
locality embraced within the bound-
aries of the state, and applicable to

all matters within state control.

. . . In seeking to ascertain the

requirements of the public policy of
the nation, the principal sources of
information are the constitution of
the United States, the statutes en-
acted b}' congress, and the decisions
of the courts, federal and state; and
in case there should be a divergence
in the views of the federal and state

courts upon a question of national
public policy, the conclusion reached
in the federal courts must be accepted
as the best evidence of what the re-

quirements of the national public

policy are. On the other hand, when
seeking to determine the public policy

of the state towards a subject within
state control, the principal sources
of information are the state constitu-

tion and statutes and the decisions

of the courts, state and federal : and,
in case of a divergence between them,
the decisions of the state court must
be accepted as the best evidence of
the public policy of the state." Hart-
ford F. Ins. Co. V. Chicago, M. & St.

P. R. Co., 62 Fed. 904.

It is the public policy at the time
of suit that controls. The public pol-

ic3' at the time of making the con-
tract is immaterial. Hartford F. Ins.

Co. V. Chicago, M. & St. P. R. Co.,

62 Fed. 904.

3. Vidal V. Girard's Exrs., 2 How.
(U. S.) 127; Swann v. Swann, 21

Fed. 299; Smith v. Du Bose, 78 Ga.

413, 3 S. E. 309, 6 Am. St. Rep. 260.

In Swann v. Swann, 21 Fed. 299,

the court said :
" The burden is on

the defendant to show that its en-

forcement would be in violation of

the settled public policy of this state,

or injurious to the morals of its

people. Vague surmises and flippant

assertions as to what is the public

policy of the state, or what would be

shocking to the moral sense of its

people, are not to be indulged in.

The law points out the sources of

information to which courts must ap-
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the same as that of the forum.* In the federal courts the pubhc
poHcy of the various states will be judicially noticed.^

II. MODE OF PROVING VIOLATION OF PUBLIC POLICY.

1. Parol Evidence. — Where a contract does not show upon its

face that it violates public policy, parol evidence is admissible to

show that it is of such character.*^

2. Evidence of Injurious Effect. — But evidence is not admissible

to show that a contract will have an injurious effect upon the

public."

3. Evidence That No Injury Will Result. — Intent. — When a

contract belongs to a class which is reprobated by public policy,

evidence is not admissible to show that no harm will result to the

public in the particular instance f nor is evidence of innocent in-

tent competent.^

4. Evidence Should Be Clear. — A contract should not be held

void as against public policy, unless it is clearly shown to he ob-

noxious to that objection. ^"^

peal to determine the public policy of

a state. The term, as it is often pop-

idarly used and defined, makes it an
unknown and variable quantity,—
much too indefinite and uncertain to

be made the foundation of a judg-

ment. The only authentic and ad-

missible evidence of the pubhc policy

of a state on any given subject are its

constitution, laws, and judicial de-

cisions." See also Stephens v. South-
ern Pac. Co., log Cal. 86, 41 Pac.

783, so Am. St. Rep. 17, 29 L. R.

A. 751. And see article " Foreign
Laws," Vol. V.

4. Hill V. Wilker, 41 Ga. 449, 5
Am. Rep. 540; Sayre v. Wheeler, 31

Iowa 112; Bean v. Briggs, 4 Iowa
464 ; Brimhall v. Van Campen, 8
Minn. 13. 82 Am. Dec. 118; Cooper v.

Reaney, 4 ]\Iinn. 528. But see

O'Rou'rke v. O'Rourke, 43 Mich. 58,

4 N. W. 531 ; Cutler v. Wright, 22

N. Y. 472. See also article " Foreign
Laws."

5. Swann v. Swann, 21 Fed. 299.

6. See article " Parol Evidence,"

Vol. IX. See also Fearnley v. De
Mainville, 5 Colo. App. 441, 39
Pac. 73.

It will not be presumed that a con-

tract violates public policy. Bedford
Belt R. Co. V. McDonald, 17 Ind.

App. 492, 46 N. E. 1022, 60 Am. St.

Rep. 172.

7. Beadles v. Bless. 27 111. 320, 81

Am. Dec. 231. In this case, a wager
that a railroad would be completed
within a certain time was held valid.

At the trial, evidence was offered that
" this bet or transaction was talked

of by the public about Lewistown a

great deal when subscriptions were
being obtained to the stock of said

railroad." The court excluded the

evidence, and its ruling was sus-

tained on appeal.

8. Firemen's Charitable Assn. v.

Berghaus, 13 La. Ann. 209; Tarbell

V. Rutland R. Co., 73 Vt. 347, 51 Atl.

6, 87 Am. St. Rep. 734. 56 L. R. A.

656.

9. Church v. Proctor, 66 Fed. 240,

13 C. C. A. 426; Nichols V. Ruggles,

3 Day (Conn.) 145, 3 Am. Dec. 262;

Brown v. First Nat. Bank, 137 Ind.

655, Z7 N. E. 158, 24 L. R. A. 206;

Webster v. Sanborn, 47 Me 471.

10. Swann v. Swann, 21 Fed. 299;

Stephens v. Southern Pac. Co., 109

Cal. 86. 41 Pac. 783 ; 50 Am. St. Rep.

17. 29 L. R. A. 751 ; Equitable Loan
& S. Co. V. Waring, 117 Ga. 599- 44
S. E. 320, 97 Am. St. Rep. 177, 62 L
R. A. 93; Bedford Belt R. Co. v.

McDonald, 17 Ind. App. 492. 46 N. E.

1022; 60 Am. St. Rep. 172; Richmond
V. Dubuque & Sioux City R. Co., 26

Iowa 191 : Malli v. Wiliet, 57 Iowa

705. 1 1 N. W. 661 ; Kellogg v. Larkin,
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III. EXCLUSION BASED ON PUBLIC POLICY.

1. In General. — A number of the familiar rules of exclusion are

based entirely upon public policy, the theory being that " greater
mischiefs would probably result from requiring or permitting its

admission, than from wholly rejecting it." ^^ Among the most
familiar of these are those relating to privileged communications
and to the privilege of witnesses. ^-

2. Indecent Evidence. — While the mere fact that evidence is

indecent will not prevent its introduction when it is essential, it

may prevent a parent from giving certain testimony as to the legit-

imacy of a child born in wedlock/-" and it may prevent the physical

examination of a party. ^*

3. Matters of State. — The President of the United States, the

governors of the several states and their cabinet officers, are not

bound to produce papers or disclose information committed to them
when, in their own judgment, the disclosure would, on public

grounds, be inexpedient.^*^

3 Pin. (Wis.) 123, 3 Chand. 133, 56 ranft, 85 Pa. St. 433, 27 Am. Rep. 667;
Am. Dec. 164. Gray v. Pentland, 2 Serg. & R.

11. Greenleaf Ev. §236. (Pa ) ^3
12. See articles "Privileged Com- ^^ the'effect that a governor cannot

MUNICATIONS ; WITNESSES.
, n i .. . ^-r ..

13. See article "Legitimacy," Vol. "^^ compelled to testify to a matter

Yjjj of state, see Ihompson v. German
14.' See article "Physical Exam- Val. R. Co., 22 N. J. Eq. in. For a

INATION " Vol. IX. f"-'!! discussion of this subject, and a

15. Beatson v. Skene. 5 Hurlst. citation of authorities, see article

& N. (Eng.) 838; Appeal of Hart- "Privileged Communications.''

PUBLIC PURPOSE.— See Dedication; Eminent
Domain.

PUBLIC RECORDS.— See Municipal Corporations;

Records.

PUNITIVE DAMAGES.— See Damages.

QUALIFICATION.— See Officers.

QUIETING TITLE.—See Title.
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By a. p. Ritten house.
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IV. JUSTIFYING ACTS, 459
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I. BURDEN OF PROOF.

1. General Rule. — In proceedings by quo ivarranto to test the

right to hold an office or franchise, as a general rule, the state is

not required to prove anything, and it is incumbent upon the de-

fendant to prove with particularity the facts which vested him with

a legal title to such office or franchise ;^ and he must further prove

1. England. — Rex v. Leigh, 4 mer, 168 111. 482, 48 N. E. 43; Poor
Burr. 2143. V. People ex rcl. Selby, 142 111. 309,
Arkansas. — State v. McDiarmid, 31 N. E. 676; People ex rel. Samuel

27 Ark. 176; State v. Ashley, i Ark. v. Cooper, 139 111. 461. 497; 29 N.
513, 553- E. 872; Swarth v. People r.r r^/. Pax-

Colorado. — People ex rel. Saunier ton, 109 111. 621; Chicago City R. Co.
V. Stratton, 33 Colo. 464. 81 Pac. 245. z\ People ex rcl. Story, yz HI- 54^ \

Connecticut. — State ex rcl. Southey People ex rel. Koerner v. Ridgley, 21

V. Lashar, 71 Conn. 540, 42 Atl. 636, 111. 65; Clark v. People ex rcl. Crane,

44 L. R. A. 197; State ex rel. Reiley 15 111. 213; Garnis v. People, ex rel,

V. Chatfield, 71 Conn. 104, 40 Atl. 922. 108 111. App. 631 ; Latham v. People,

Florida. — State ex rel. Atty.-Gen. ex rel, 95 111. App. 528; Gorman v.

V. Gleason, 12 Fla. 190, 265. People ex rcl. Manley, 78 111. App.
Illinois. — McGahan z'. People ex 385.

rcl Deneen, 191 111. 493, 61 N. E. Indiana. — Relender v. State ex rel.

418; People ex rel. Lord v. Bruenne- Utz, 149 Ind. 283, 49 N. E. 30.
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that such legal title continued and was vested in him at the time

when the proceedings to oust him were commenced.

-

Kansas. — Brown v. Jeffries, 42
Kan. 605, 22 Pac. 578.

Michigan. — People ex rel. Larke
7'. Crawford. 28 Mich. 88; People ex
rel. Keeler v. Robertson, 27 Mich.
116, 129; People ex rel. Tinnegan v.

^layworm, 5 Mich. 146.

Minnesota. —-State v. Sharp, 27
:\Hnn. 38. 6 N. W. 408.

Missouri. ^- State ex rel. Walker 77.

Powles, 136 Mo. 376, 37 S. W. 1 124.

A^ezv York. — People ex rel. Atty.

Gen. V. Utica Tns. Co., 15 Johns. 357,
8 Am. Dec. 243 ; People ex rel. Garmo
V. Bartlett, 6 Wend. 422.

Rhode Island. —-State t-. Kearn, 17

R. I. 391, 22 Atl. 322.

Tennessee. — State ex rel. Atty.-

Gen. V. Allen (Tenn. Ch. App.), 57
S. W. 182.

Utah. — State z\ Beardsley, 13 Utah
502, 45 Pac. 569; People ex rel. Dick-
son V. Clayton, 4 Utah 421, 11 Pac.

206.

In State ex rel. Little v. Foster, 130

Ala. 154, 30 So. 477, the defendant
admitted in his answer that he was
exercising the functions of the office

in question, and asserted that he was
the lawful incumbent thereof. Held,
that the burden of proof was upon
him to establish his right of title to

the office.

It is a well established proposition

that in proceedings in the nature of

quo zcarranto to try the right to hold
an office, the burden of proof rests

upon the respondent, and if he fails

in his proof judgment of ouster may
follow. ^Montgomery v. State, 107
Ala. 372, 385. 18 So. 157.

It was held in State v. Harris, 3
Ark. 570, 36 Am. Dec. 460, that in

proceedings by quo zvarranto the law
imposes upon the defendant the bur-
den of showing such grant or author-
ity as invests him with the legal title

to the office or franchise in question,

and he must show a complete title.

In People v. Volcano Canyon T.
Co., 100 Cal. 87. 34 Pac. 522, the in-

formation charged that the defendant
was exercising the franchise of col-

lecting tolls for the privilege of trav-
eling upon and passing over a cer-
tain road, and maintaining toll-gates

thereon, without right or authority

of law. The answer admitted, by not
denying, that defendant claimed and
was exercising the disputed fran-

chise, but denied that it was doing
so without right. Held, that the bur-

den was upon the defendant to show
by what warrant or authority it

claimed to exercise the franchise.

In Lyons & E. P. Toll Road Co. v.

People ex rel. Sprague, 29 Colo. 434,
68 Pac. 275, the court said :

" In quo
zvarranto the form of the issue as

between the state and the respondent
is not like that in ordinary civil pro-

ceedings. In the latter the burden
rests upon the plaintiff to allege and
prove his title to the thing in contro-
versy ; whereas the rule is reversed
in cases of quo zcarranto, and the re-

spondent, or defendant, is required to

disclose his title to the alleged fran-

chise, and if in any particular he fails

to show a complete title, judgment
must go against him."

Proceedings by quo zi'arranfo were
brought to determine the validity of

a claimed incorporation of a village,,

under a law which required that a.

village should contain at least three

hundred inhabitants in order to be-

come incorporated. Parol evidence

was introduced tending to prove that

there was not a population of three

hundred inhabitants residing on the

territory sought to be incorporated,

at and before the time when the peti-

tion for incorporation was presented

to the county judge. There was a

finding by the jury, based upon this

parol evidence, that there was not
that amount of population residing on
the described territory at the time
mentioned. The court held that the

people were not bound to show any-
thing; that it was incumbent on the

appellants to prove the fact of resi-

dence of the requisite number of in-

habitants, and that the parol evidence
mentioned sustained the finding of
the jury. Kamp v. People e.v rel.

Selby, 141 111. 9, 17, 30 N. E. 680, 33
Am. St. Rep. 270.

2. People ex rel. Atty.-Gen. v.

Devers. 29 Colo. 535. 69 Pac. 515;
State ex rel. Law v. Sa.xon. 25 Fla.

342, 5 So. 801.
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2. Distinction Between Public and Private Actions.— As to the

burden of proof there is a marked distinction between actions

brought by the state to determine the right of an incumbent to hold

an office or franchise, and an action instituted by a private person

to test the right to an office as between himself and another. In

the latter class of cases, the burden of proof is upon the relator to

show that he has a lawful right to the office.^

3. Forfeiture. — Where it is sought in quo warranto proceedings

to show that a franchise which was valid in the beginning has been

forfeited by misconduct on the part of those holding it, die burden

is upon the relator to prove such misconduct as will warrant the

forfeiture.*

3. Connecticut. — Plielan v. Walsh.
62 Conn. 260, 310, 25 Atl. i, 17 L. R.

A. 364-

Kansas. — Tarbox v. Sughrue, 36
Kan. 225, 12 Pac. 935.
Kentucky. — Tillman v. Otter, 93

Ky. 600, 20 S. W. 1036, 29 L. R. A.
no.
Louisiana. — State ex rel. Ford v.

Miltenberger, ^i La. Ann. 263.

Michigan. — Attornev-General z:

May. 99 Mich. 538, 58 N. W. 483, 25
L. R. A. 325 ; Vrooman v. Alichie, 69
Mich. 42, 36 N. W. 749.

Mississippi. — Andrews v. Coving-
ton, 69 Miss. 740, 13 So. 853.

Missouri. — State ex rel. Bornfeld
v. Kupferle, 44 Mo. 154, 100 Am. Dec.
265.

Xebraska. — State ex rel. Birk-
hauser v. Moores, 52 Neb. 634, 72 N.
W. 1056; State ex rel. Thayer zf.

Boyd, 34 Neb. 435, 51 N. W. 964;
State ex rel. Sabin v. Tillma, 32
Neb. 789, 49 N. W. 806; State ex
rel. Cooper v. Hamilton, 29 Neb. 198,

45 N. W. 279; State ex rel. Glenn v.

Stein, 13 Neb. 529, 14 N. W. 481.

Wisconsin. — State ex rel. Swen-
son V. Norton, 46 Wis. 332, 343, i

N. W. 22.

In State ex rel. Blessing v. Davis,

(Neb.) 90 N. W. 232, the court said:
" The rule, without exception, is that,

where a private party institutes an
action of this kind to obtain posses-

sion of an office held by another, the

facts showing his title to the office

must be stated in his petition, and
the burden is upon him to establish

his right thereto."

State ex rel. Brun v. Oftdal, 72
Minn. 498, 75 N. W. 692, was on an
information in the nature of quo

Vol. X

zvarranto, to oust respondents from
the offices of trustees of Augsburg
Seminary. Held, that the sole ques-
tion was, which of the parties, relat-

ors or appellants, had the title to an
office in a private corporation, and
therefore it devolved upon the relat-

ors to show title in themselves, be-

fore they could properly inquire by
what authority the respondents (ap-

pellants) exercised the office.

In quo ivarranto to test title to

office, as between the relator and the

defendant, the burden is upon the

former to prove a better title.

People ex rel. Watkins v. Perlev, 80
N. Y. 624.

In quo zvarranto to test the right

of office as between the relator and
the defendant, the presumption is

that the incumbent was regularly
elected and is entitled to hold the

office, and the burden is on the re-

lator to show the contrary. State ex
rel. Danforth v. Hunton, 28 Vt. 594.

4. Under a statute providing for

the forfeiture of an office for official

misconduct, the law presumes good
faith and uprightness on the part of

the defendant in quo zvarranto pro-

ceedings, in the discharge of his offi-

cial duties, and the burden of prov-

ing the contrary is upon the state.

State V. Trinkle. 70 Kan. 396, 78
Pac. 854.

In order for the state to attack a

corporation for acts of its officers

ultra z'ires, or contrary to the con-

stitution or laws of the state, it de-

volves upon it to charge and prove

the abuse or misuse of its franchises,

relied upon as a ground of forfeiture.

State ex rel. Walker v. Talbot, 123

Mo. 69, 27 S. W. 366.



QUO WARRANTO. 457

4. Shifting of Burden. — Where a defendant in quo zvarranto

proceedings shows a prima facie right to the office or franchise in

question, the burden is then cast upon the relator to prove that such

office or franchise is held b}' the defendant without right or au-

thority.^

II. NATURE OF EVIDENCE.

1. Acts of Election Officers. — Returns and certificates made and
filed by officers and boards charged with the execution of election

laws are admissible, but they constitute only prima facie evidence of

the facts stated therein.'' But a certificate of election held by a re-

State V. Haskell, 14 Nev. 209, was
a proceeding bv quo warranto, for

the purpose of having a toll-road

franchise declared forfeited. The
court said :

" The general rule in

cases of this character is that the

person claiming the franchise must
plead and prove a good title thereto,

and that the state is bound to prove
nothing; but when, as in this case, it

is admitted that the defendant has
had a good title, and the onlj- ground
of the proceeding is a claim of aban-
donment or forfeiture, the affirma-

tive of the issue and the burden of

proof is on the state."

5. In People ex rel. Bush v.

Thornton, 25 Hun (N. Y.) 456, the

court said :
" He [the defendant] was

charged by a direct proceeding in

the name of The People, by the at-

torney-general, with unlawfully in-

truding himself into the office of

county judge. . . . Thus he was
required in due form of law to show
his right to the office. Now, in the

first instance, the burden of proof

was on the defendant. He was
bound to show his title to the office.

This requirement was met and
answered by the production of the

record of his election, made and filed

by the proper officers, showing his

due election to the office, and also

by proof that he had subscribed and
taken the requisite oath. It was
averred and admitted in the plead-

ings that he held a certificate of

election from the board of county
canvassers, in due form, and cor-

rectly made from the regular returns

of the votes cast at the election. This
certificate declared him to have been
duly elected to the office according
to law. This was his muniment of

title to the office, and was a perfect

protection to him against the charge
of usurpation, so long as its integrity

and validity remained unimpeached.
On this state of facts the case was
with the defendant, and now the bur-

den of proof was cast upon the re-

lator to show that the former held
and exercised the right of office

without authority of law, notwith-
standing he held the certificate of his

election in due form."

Where it is shown that the defend-
ant has been declared elected to an
office, by the board of election can-
vassers, and has received his certi-

ficate of election, and is holding the

office by virtue thereof, the presump-
tion is that he received the number
of votes stated in the certificate, and
this casts upon the relator the burden
of showing that the certificate is

false, and if this be done by compe-
tent evidence, it then devolves upon
the defendant to establish his right

by other evidence in order to prevent
a judgment of ouster. State ex rel.

Leonard v. Rosenthal 123 Wis. 442,
102 N. W. 49.

6. People ex rel. Bush v. Thorn-
ton, 25 Hun (N. Y.) 456, 460; People
ex rel. Judson 7'. Thatcher, 55 N. Y.

525. 14 Am. St. Rep. 312; People ex
rel. Lauchantin v. Lacoste, Z7 N.
Y. 192; Attorney-General ex rel.

Bashford v. Barstow. 4 Wis. 567.

In Magee v. Supervisors Calaveras
county, 10 Cal. 376. the court said

:

" The certificate of election is merely
prima facie evidence of title to an
office: but it is not conclusive; nor
is it the only evidence by which the

title may be established. It is the

fact of election which gives title to

the office, and this fact may be es-
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lator cannot be attacked by evidence on the part of the defendant

that a third party was elected to the office.'

2. Ballots. — In quo zuarranto proceedings to test the right to

an elective office, the original ballots are primary, and the best,

evidence.^

3. Admissions in Pleadings. — Where quo zvarranto proceedings

are brought against a corporation by its corporate name, it is an

admission of its corporate existence, which cannot afterwards be

controverted.^ But the contrary has been held.^'*

tablished, not onlv without, but

against, the evidence of the certi-

ficate."

In State ex rd. Waymire v. Shay,

loi Ind. 36, it was held that the cer-

tificate of the election officers was
not conclusive evidence of the rela-

tor's election, but only prima facie

evidence of that fact. The court

said :
" As the certificate of the elec-

tion officers conferred only a prima

facie right to the office, the appellee

was entitled to overthrow it by show-
ing that it had been ascertained, in

the method prescribed by law, that

the certificate was founded upon an

unsubstantial basis, and that the ap-

pellee, and not the relator, had re-

ceived the highest number of votes.

Where the acts of officers and
boards charged with the execution of

election laws are brought into ques-

tion by quo warranto proceedings, in

testing the right to an office, such

acts are but prima facie evidence in

favor of the incumbent, and may be

shown to have been given under a

mistake, or to have been procured by
fraud, or by proof that the majority

certified was made by the votes of

those who were not qualified to vote.

People ex rel. Smith v. Pease, 30
Barb. (N. Y.) 588.

7. In proceedings by quo zvar-

ranto to oust a person from office, in

favor of another holding a certificate

of election as successor to the in-

cumbent, the latter cannot attack

such certificate by showing that the

holder was not elected to such office,

and that a third person was elected.

Parmater v. State ex rel. Drake, 102

Ind. 90.

8. California. — Gibson v. Board
Suprs. Trinity Co. 80 Cal. 359. 22

Pac. 225 : People ex rel. Budd v.

Holden, 28 Cal. 123.

Vol. X

Indiana. — State ex rel Wagmire
V. Shay, loi Ind. 36.

Michigan. — People ex rel. Keeler

V. Robertson, 27 Mich. 116, 129.

New York. — People ex rel. Dailey

v. Livingston, 79 N. Y. 279, 291.

Texas. — Gray v. State ex rel.

Langham, 19 Tex. Civ. App. 521, 49
S. W. 699 ; Hunnicutt v. State ex rel.

Witt, 75 Tex. 233, 241, 12 S. W. 106;

Davis V. State ex rel. Wren, 75 Tex.

420, 430, 12 S. W. 957; Owens v.

State ex rel. Jennett, 64 Tex. 500, 508.

9. People ex rel. Atty.-Gen. v.

Stanford, 77 Cal. 360, 19 Pac. 693,

2 L. R. A. 92; Mud Creek Draining

Co. v. State ex rel. Marley, 43 Ind.

236; State z'. Indiana School Dist,

44 Iowa 227 ; Commercial Bank v.

State, 6 Smed. & M. (Miss.) 599;
State V. Commercial Bank, 33 Miss.

474; State ex rel. Atty.-Gen. z'. Cin.

cinnati Gas Light Co. 18 Ohio
St. 262.

The efifect of filing an information

against a corporation by its corporate

name, to procure the forfeiture of

its charter, or to compel it to dis-

close by what authority it exercises

its corporate franchises, is to admit

the existence of the corporation.

When such an information is filed

against a defendant in its corporate

capacity, and process is issued and

served accordingly, and the defend-

ant appears and pleads in the same
corporate capacity, its corporate ex-

istence cannot afterwards be contro-

verted. North & S. R. S. Co. V.

People ex rel. Schaefer, 147 111. 234,

245. 35 N. E. 608.

10. State ex rel. Wetzel v. Tracv.

48 Minn. 497, 51 N. W. 613, was an

information in the nature of quo

zi'arranto, to test the validity of a

village incorporation. The court

said: "There is no sound reason
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III. SUFFICIENCY OF EVIDENCE.
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Good and Complete Title. — A party exercising an office or fran-

chise of a public nature, whose right is questioned by the state in

quo zcarranto proceedings, cannot estabHsh his right by proof of a

defective or even an equitable title to the office or franchise. He
must show a good and complete title in every respect."

IV. JUSTIFYING ACTS.

Where an information in quo zvarraiito charges the defendants

as individuals with usurping and exercising the rights of a corpora-

tion, they may defend by proving that the acts complained of were
done by them as bona fide stockholders and officers of such cor-

poration.^^

V. FRAUD.

In quo Zi'arra}ito proceedings, evidence tending to show that they

were instituted for a fraudulent purpose is admissible.^" But evi-

* * * which would warrant the

court in holding, in a case like this,

that, b}' proceeding against a de facto

or unauthorized corporation by name,
the legal existence of the corporation
is admitted." See People f. [Nlonte-

cito Water Co., 97 Cal. 275.
11. Gunterman z\ People c.v rcl.

Bechdoldt. 138 111. 518, 28 N. E. 1067,

was an action by quo warranto to

test the validity of a ferry franchise.

The defendant claimed he had a legal

right to use it. It was admitted that

the legislature granted the franchise

to one Geo. W. Babbitt, and that by
valid deeds from him through other
parties, one Peter Van Aleter became
the owner thereof. The appellant

showed an equitable title to the fran-

chise by proving a verbal contract
of sale by Van Meter, payment of

purchase mone\-. and delivery of pos-
session under said contract to those
from whom appellants purchased.
Held, insuflficient to show valid title

in appellants, the court saying :
" A

defectiv title will not do, much less

a mere equitable right to a title.

. . . A defective title is under-
stood to be. and is. in contemplation
of law, the same as no title whatever,
and a party exercising an office or
franchise of a public nature is con-
sidered as a mere usurper, unless he
has a good and complete title in

every respect."

12. State V. Brown. 33 Miss. 500;;
State V. Bank of Alanchester, 3^
Miss. 474.

In State z'. Brown, 34 Miss. 688.

the issue was whether the defendants
had as individuals usurped, and were
exercising, the banking franchise of
the Commercial Bank of Man-
chester. The evidence for the state

tended to show that they were act-

ing as individuals under color of the

charter of the bank. The defendants
proved by cross- examination of the

state's W'itness, and by production of
the bank charter, that the bank had
been duly chartered and organized as

an incorporated bank, and that the

defendants were only concerned in

the operations carried on, as stock-

holders, and that Johnson's agency
in its operations was as its president,

and that the acts complained of in

the information were the acts of the

president and directors of a legally

constituted bank, and not of the de-

fendants or either of them as indi-

viduals. This testimony was held to

be clearly legal, and sufficient to sus-

tain a verdict for the defendants.
13. State ex rel. Atty.-Gen. v.

Wood, 13 Mo. App. 139. was a quo
zvarraiito proceeding to forfeit the

franchises of a private corporation.

Evidence that one of the corporators
in bad faith, and for his own private

purposes, caused the proceeding to
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dence that a person holding an appointive office received it by means
of a fraud practiced upon the officer who appointed him is not

competent.^*

be instituted, was held admissible. of sheriff of a county was offered in

14. In State r. Adams, 2 Stew. evidence with a view to show that
(Ala.) 231, a petition of citizens to fraud was practiced on the governor
the governor which induced him to in procuring the appointment of the

appoint the respondent to the office respondent. Held, incompetent.
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I. INJURIES TO PERSONS AT CROSSINGS AND ON OR NEAR
RAILROAD TRACK.

1. Presumptions and Burden of Proof. — A. Negligence of

Defendant. — In an action against a railway company for killing

or injuring a person at a crossing, or at some point on the track,

there is no presumption of the negligence of the defendant or its

servants from the mere happening of the injury,^ but the burden

is upon the plaintiff to prove negligence- and to show that the

1. United States. — Lucas v. Rich-

mond & D. R. Co., 40 Fed. 566.

Iowa. — Case v. Chicago, R. I. &
P. R. Co., 69 Iowa 449, 29 N. W. 596,

aMrming 64 Iowa 762, 21 N. W. 30.

Kansas. — Atchison, T. & S. F. R.

Co. v. McFarland, 2 Kan. App. 662,

43 Pac. 788.

Kentucky. — Louisville, St. L. & T.

R. Co. V. Terry, 20 Ky. L. Rep. 803,

47 S. W. 588.

Maryland. — Philadelphia, W. & B.

R. Co. V. Stebbing, 62 Md. 504.

Massachusetts. — Robinson

V. Fitchburg & W. R. Co., 7 Gray 92.

Nebraska. — Spears v. Chicago, B.

& Q. R. Co., 43 Neb. 720, 62 N.

W. 68.

Texas. — Tucker v. International

& G. N. R. Co. (Tex. Civ. App.), 67

S. W. 914-

Neghgence will not be preaumed
from the fact of the injury where
nothing is done out of the usual

course of business, unless that course

is in itself improper. Chicago & E.

I. R. Co. V. Reilly, 212 111. 506, 72
N. E. 454, 103 Am. St. Rep. 243, re-

fusing to apply the doctrine of res

ipsa loquitur to the injury received

by the plaintiff from a piece of lum-
ber projecting about two feet from a

passing train, the injury being re-

ceived at night while the plaintiff

was standing at a crossing waiting
for the train to pass, there being
nothing to show that the defendant
was in any way negligent in the mat-
ter.

In an action for injuries received

in a collision at a railway crossing,

proof of the accident alone raises no
presumption of the defendant's negli-

gence. Burk V. President, etc.. of

Delaware & H. Canal Co., 86 Hun
S19, 33 N. Y. Supp. 986: Reed :-.

Queen Anne's R. Co., 4 Pen. (Del.)

413. 57 Atl. 529; Griffith v. Balti-

more & O. R. Co., 44 Fed. 574.

The presumption is that the de-

fendant's servants on the engine kept

a proper lookout, and this presump-
tion is not overcome by mere proof
of the unexplained killing of the

plaintiff's intestate and of the en-

gineer's defective vision, there being
also a fire on the engine. Texas &
P. R. Co. V. Shoemaker, 98 Tex. 451,

84 S. W. 1049.

Contra. — Sims v. Western & A.

R. Co., Ill Ga. 820, 35 S. E. 696;

St. Louis & S. F. R. Co. V. Town-
send, 69 Ark. 380, 63 S. W. 994.

(But this presumption is overcome
by showing that the deceased was ly-

ing upon the track of the railroad

at the time he was struck.)

Where the killing of the deceased

by the defendant's cars has been
shown, the burden is on the defend-

ant to show that it was guilty of no
negligence in failing to comply with

the requirements of § 1166 et seq of

the Code for the prevention of acci-

dents or in any other respect, this

statute being merely a reaffirmance

of the common law. Louisville & N.

R. Co. V. Connor. 9 Heisk. (Tenn.)

19. But where a trespasser on a rail-

road train is killed the defendant

need not show the absence of negli-

gence on its part " by satisfactory

affirmative evidence." Sommers v.

Mississippi & T. R. Co., 7 Lea
(Tenn.) 201."

2. Wilkinson v. Pensacola & A.

R. Co., 35 Fla. 82, 17 So. 71 ; Freeh

z: Philadelphia, W. & B. R. Co., 39
Md. 574; Paducah & M. R. Co. v.

Hoehl, 12 Bush (Ky.) 41; Gulf, C.

& S. F. R. Co. v. Riordan (Tex. Civ.

App.), 22 S. W. 519.

In an Action for Injuries Re-
ceived at a Crossing the burden is
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negligence was the direct and proximate cause of such injury.^

B. Contributory Negligence. — The authorities are in conflict

as to the presumption and burden of proof on the question of con-

tributory neghgence.* By the weight of authority, however, there

is no presumption that the injured person was guilty of contributory
negligence f on the contrary in the absence of evidence he is pre-

sumed to have exercised due care because of the instinct of self-

preservation f thus the presumption is that he stopped, looked and
listened before crossing the track,^ unless the evidence shows that

he must have seen the train if he had looked.^ Where there is di-

011 the plaintiff to show the defend-
ant's neghgence. Morris v. Chicago,
M. & St. P. R. Co., 26 Fed. 22; Ben-
ton V. Central R. of Iowa, 42 Iowa
192; Stepp V. Chicago, R. I. & P. R.

Co., 85 Mo. 229; Illinois Cent. R. Co.

V. Cragin, 71 111. 177. See also

Quincy. A. & St. L. R. Co. v. Well-
hoener. 72 111. 60.

3. Willoughby v. Chicago & N.
W. R. Co., 37 Iowa 432.

4. See article " Negligence,"'
Vol. VIII.

5. There is no presumption in the

absence of evidence that a person
killed at a public crossing was negli-

gent. Louisv'ille & N. R. Co. v.

Clark, 105 Ky. 571, 49 S. W. 323;
Baltimore & P. R. Co. v. Carrington,

3 App. D. C. loi ; Cowen v. Merri-
man, 17 App. D. C. 186; McVev i'.

Chesapeake & O. R. Co., 46 W. 'Va.
Ill, 32 S. E. 1012.

6. A Person Crossing a Railroad
Track at a public crossing will be
presumed to have exercised due care

and diligence in the absence of evi-

dence to the contrary. Crumpley v.

Hannibal & St. J. R. Co., in Mo.
152, 19 S. W. 820. But see Skipton
V. St. Joseph & G. I. R. Co., 82 Mo.
App. 134.

7. Uuited States. — Baltimore &
P. R. Co. V. Landrigan, 191 U. S.

461 ; Chesapeake & O. R. Co. v.

Steele, 84 Fed. 93, 29 C. C. A. 81.

/^a».ja,y. — Chicago, R. I. & P. R.
Co. V. Hinds, 56 Kan. 758, 44
Pac. 993.

Missouri. — Weller v. Chicago, M.
& St. P. R. Co., 164 Mo. 180, 64 S.

W. 141, 86 Am. St. Rep. 592.

Pennsylvania. — Weiss z'. Pennsyl-
vania R. Co.. 79 Pa. St. 387; Blau-
velt V. Delaware. L. & W. R. Co.,

206 Pa. St. 141, 55 Atl. 857; Schum

Vol. X

t'. Pennsylvania R. Co., 107 Pa. St.

8, 52 Am. Rep. 468.

JVashington. — Steele v. Northern
Pac. R. Co., 21 Wash. 287, 57
Pac. 820.

Sufficient To Warrant a Recovery
in the absence of countervailing testi-

monv. Northern Pac. R. Co. v.

Spike, 121 Fed. 44, 57 C. C. A. 384.

Not Conclusive Crawford v.

Chicago, Gt. W. R. Co.. 109 Iowa
433, 80 N. W. 519.

Where There Is No Direct Evi-
dence that a traveler did not stop,

look and listen before stepping on
to a crossing, the presumption of law
is that he did his full duty and ob-
served the precautions which it pre-
scribed. McBride z'. Northern Pac.

R. Co., 19 Or. 64, 23 Pac. 814.

This Presumption Is a Very Weak
One and is completely overcome by
affirmative proof that he was struck

the moment he set foot on the track.

Pennsylvania R. Co. v. Mooney, 126

Pa. St. 244, 17 Atl. 590.

8. Lamport z'. Lake Shore & M.
S. R. Co., 142 Ind. 269, 41 N. E. 586.

The presumption that the deceased,

before stepping upon the track,

stopped, looked and listened, is based

upon the fact that the natural instinct

of men lead them to avoid injury.
" It prevails in the absence of direct

testimony upon the subject, but it

may be rebutted by the proof of facts

and circumstances as well as by di-

rect evidence." And where it is

demonstrated that if he did so he
must have seen or heard the ap-

proaching train there is a conclusive

presumption that he disregarded the

rule of law requiring such action.

Sullivan z'. New York. L. E. & W.
R. Co., 175 Pa. St. 361, 34 Ad. 798.
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rect evidence as to the conduct of the injured person there is no
presumption either way as to the care exercised by him.'* The bur-

den of showing contributory neghgence, by the weight of author-

ity, is upon the defendant/'^ unless it appears from the pleadings or

One struck at a railroad crossing

by a moving train which must have
been plainly visible from the point

he occupied when it became his duty
to look and listen must be conclus-

ively presumed not to have looked,

or, if he did, to have negligently dis-

regarded the knowledge thus ob-

tained ; and the mere fact that Ke says

that he looked and saw nothing
would not under such circumstances
justify the jury in finding that it was
true. Miller v. Truesdale, 56 Minn.

274, 57 N. W. 661. See also Brown
V. Milwaukee & St. P. R. Co., 22

Minn. 165.

Where an approaching train is in

full sight of a person attempting to

cross a track and he apparently looks

but does not see the train it will be
presumed that he did not look. " The
law will not tolerate the absurdity

of allowing a person to testify that

he looked, but did not see the train,

when the view was unobstructed, and
where, if he had properly exercised

his sight, he must have seen it."

Chicago, P. & St. L. R. Co. v. De-
Freitas, 109 111. App. 104.

9. Golinvaux v. Burlington, C. R.

& N. R. Co., 125 Iowa 652, loi N.
W. 465.

When there is direct evidence as

to what a traveller killed by a train

at a grade crossing did or omitted
to do for his own protection, the

inference arising from the natural in-

stinct of self preservation does not
perform the function of evidence, but
" Its only office would be to furnish
a test by which to determine the

reasonableness of his known acts

—

not to contradict them or minimize
their importance." Waldron v. Bos-
ton & M. R., 71 N. H. 362, 52 Atl. 443.

10. United States. — Northern
Pac. R. Co. V. Spike, 121 Fed. 44, 57
C. C. A. 384 ; Toledo, P. & W. R. Co.
V. Chisholm, 83 Fed. 652, 27 C. C.

A. 663.

District of Columbia. — Baltimore
& P. R. Co. V. Carrington, 3 App.
D. C. loi ; Cowen v. Merriman, 17
App. D. C. 186.

Kansas. — St. Louis & S. F. R.
Co. V. Weaver. 35 Kan. 412, 11 Pac.

408, 57 Am. Rep. 176; Kansas Pac.
R. Co. V. Pointer, 14 Kan. 37.

Kentucky. — Paducah & M. R. Co.

V. Hoehl, 12 Bush 41.

Maryland. — Freeh v. Philadelphia,

W. & B. R. Co., 39 Md. 574.

Texas. — QuU, C. & S. F. R. Co.
V. Shieder (Tex. Civ. App.), 26 S.

W. 509, affirmed in 88 Tex. 152, 30
S. W. 902, 28 L. R. A. 538; Interna-
tional & G. N. R. Co. V. Brooks (Tex.
Civ. App.), 54 S. W. 1056; Missouri,
K. & T. R. Co. V. Scarborough, 29
Tex. Civ. App. 194, 68 S. W. 196;

Kroeger v. Texas & P. R. Co., 30
Tex. Civ. App. 87, 69 S. W. 809.

Virginia. — Southern R. Co. v.

Bruce, 97 Va. 92, 2i2> S. E. 548.

Washington. — Northern Pac. R.
Co. V. O'Brien, i Wash. 599, 20
Pac. 601.

Injuries at Crossing— Houston
& T. C. R. Co. V. Laskowski (Tex.
Civ. App.), 47 S. W. 59; Crumpley
V. Hannibal & St. J. R. Co., in Mo.
152, 19 S. W. 820; Weller v. Chicago,
M. & St. P. R. Co.. 164 Mo. 180, 64
S. W. 141. 86 Am. St. Rep. 592 ; Chesa-
peake & O. R. Co. V. Steele, 84 Fed.

93, 29 C. C. A. 81 ; Weiss v. Pennsyl-
vania R. Co., 79 Pa. St. 387; Balti-

more & O. R. Co. V. Stump f. 97 Md.
78, 54 Atl. 978.
The Fact That the Plaintiff Did

Not Stop. Look or Listen Does Not
Shift This Burden where there is

evmence that the train gave no sig-

nals and there were obstacles to the

plaintifif's view of the train approach-
ing the crossing. Dalwigh v. Inter-

national & G. N. R. Co. (Tex. Civ.

App.), 42 S. W. 1009.
Where It Appears That The

View of the Deceased Along the
Tracks Was Obscured Until He
Reached the Crossing and Statutory
Signals Were Not Given by the ap-

proaching train the plaintiff need not

show the absence of contributory neg-

ligence. Hendrickson v. Great
Northern R. Co., 49 Minn. 245, 51 N.
W. 1044, 32 Am. St. Rep. 540, 16 L.
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the other facts proved. ^^ In some jurisdictions, however, the bur-
den is on the plaintiff to show the absence of contributory negh-
gence/-

R. A. 261. See also Newstrom v. St.

Paul & D. R. Co., 61 Minn. 78, 63
N. W. 253.

11. Gulf. C. & S. F. R. Co. V.

Shieder, 88 Tex. 152, 30 S. W. 902,

28 L. R. A. 538; Bellefontaine R. Co.
V. Snyder, 24 Ohio St. 670.

May Sufficiently Appear From
Plaintiff's Evidence Van Winkle
V. New York Cent. & St. L. R. Co.,

34 Ind. App. 476, 72, N. E. 157.

The plaintiff's own evidence may
show his contributory negligence, in

which case the burden is upon him to

show that he was not at fault, even
though the burden of showing con-
tributory negligence is upon the per-

son alleging it. Hunter v. Montana
Cent. R. Co., 22 Mont. 525, 57
Pac. 140.

12. Idaho. — Haner v. Northern
Pac. R. Co., 7 Idaho 305,- 62 Pac.
1028.

Illinois. — Wabash R. Co. v. Kam-
radt, 109 111. App. 203.

Indiana. — Lamport v. Lake Shore
& M. S. R. Co., 142 Ind. 269, 41 N.
E. 586.

Iowa. — Benton v. Central R. of
Iowa, 42 Iowa 192; Carlin v. Chicago,
R. I. & P. R. Co., 37 Iowa 316;
Crawford v. Chicago, G. W. R. Co.,

109 Iowa 433. 80 N. W. 519.

Massachusetts. — Gahagan v. Bos-
ton & L. R. Co., I Allen 187, 79 Am.
Dec. 724; Robinson v. FitchlDurg &
W. R. Co., 7 Gray 92; Livermore v.

Fitchburg R. Co., 163 Mass. 132, 39
N. E. 789.

Plaintiff in an action for the kill-

ing of his intestate has the burden of
proving the exercise of due care by
the deceased ; and the fact that all the
witnesses who could have testified to

the facts showing due care are dead
does not change the rule that absence
of evidence of due care on the part
of the deceased will defeat the action.

Day V. Boston & M. R. Co., 96 Me.
207, 52 Atl. 771, 90 Am. St. Rep. 335.

Requirement Easily Satisfied.

While the burden of showing due
care by the deceased is on the plain-

tiff, this rule is " easily satisfied, and
the exercise of such care may be
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shown by circumstantial as well as
by direct proof. It even may, under
some circumstances, be inferred from
the ordinary habits and dispositions

of prudent men, and the instinct of

self-preservation." Lvman v. Boston
& M. R.. 66 N. H. 200, 20 Atl. 976,

II L. R. A. 364.
In an Action for Injuries Sus-

tained at a Crossing the burden is

on the plaintiff to show the absence
of contributory negligence.

//ic?/ana. — Pittsburgh, C. C. & St.

L. R. Co. z'. Fraze, 150 Ind. 576, 50
N. E. 576, 65 Am. St. Rep. 2,77; In-

diana, B. & W. R. Co. V. Greene,
106 Ind. 279, 6 N. E. 603, 55 Am.
Rep. 736.

Michigan.— Guggenheim v. Lake
Shore & M. S. R. Co., 66 Mich. 150,

2,2) N. W. 161.

New Hampshire. — Waldron v.

Boston & M. R., 71 N. H. 362. 52
Atl. 443.
New York.— Warner v. New

York Cent. R. Co., 44 N. Y. 465;
Coleman v. New York Cent. & H. R.

R. Co., 98 App. Div. 349, 90 N. Y.

Supp. 264; McAuliffe v. New York
Cent. & H. R. R. Co.. 85 App. Div.

187. 83 N. Y. Supp. 200.

Where a Person Is Injured Either
in Person or Property while cros-

sing a railroad track by collision with

a train, the fault is prima facie his

own and he must affirmatively show
that he exercised due care. Louis-

ville, N. A. & C. R. Co. V. Stommel,
126 Ind. 35, 25 N. E. 863; Cincinnati,

I, St. L. & C. R. Co. V. Howard, 124

Ind. 280, 24 N. E. 892, 19 Am. St.

Rep. 96, 8 L. R. A. 593-

Although the Defendant's Train
"Was Running at a Rate of Speed
Prohibited by Ordinance, neverthe-

less the burden is upon plaintiff to

show that he himself, or his intes-

tate, was in the exercise of ordinary

care. Imes v. Chicago, B. & Q. R.

Co., 105 111. App. 37.

From the Mere Fact of Injury No
Presumption Arises as to the guilt

or innocence of either party, but the

plaintiff in suits for injury upon a

railway crossing is bound to prove
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2. Facts and Circumstances Attending the Accident.— It is com-

petent to show all the facts and circumstances attending" the acci-

dent which throw light upon its cause and the manner in which it

occurred and tend to explain the acts of the parties.^^

that his injury was not due to his

own fault. Gahagan v. Boston & M.
R., 70 N. H. 441, 50 Atl. 146, 55 L.

R. A. 426.

Rule CTianged by Statute in In-

diana so that now the burden of

showing contributory negHgence is

upon the defendant. Van Winkle v.

New York Cent. & St. L. R. Co., 34
Ind. App. 476, 73 N. E. i57-

A legislative act making contribu-

tory negligence a matter of defense

and thereby placing the burden of

showing it upon the defendant does

not change the legal requirements as

to the care one must use when cros-

sing a railroad track, nor does it

change the rule that it is presumed
that such person saw and heard what
he might have seen and heard had he

taken the ordinary precaution.

Southern R. Co. v. Davis, 34 Ind.

App. 377, 72 N. E. 1053. See also

Malott V. Hawkins, 159 Ind. 127, 63

N. E. 308.

Circumstantial Evidence Suffi-

cient— Due care on the part of the

injured person need not, however, be

proved directly but may suflficiently

appear from the circumstances, even
in those jurisdictions where the

plaintiff has the burden of proof.

Stepp V. Chicago, R. I. & P. R. Co.,

85 Mo. 229 ; Cleveland, C. C. & St. L.

R. Co. V. Oliver, 83 111. App. 64; Mc-
Sorley v. New York Cent. & H. R.

R. Co., 60 App. Div. 267, 70 N. Y.

Supp. 10 (where no eye-witnesses).

The burden is upon the plaintiff

to negative contributory negligence

and the same rule applies in case of

an action by an administrator. " In

the latter class of cases, however, and
especially where no one saw the kill-

ing, direct testimony as to such care

is not necessary, but may be inferred

from the circumstances of the case,

as shown by the evidence." Illinois

Cent. R. Co. v. Nowicki, 148 111. 29,

35 N. E. 358. In this case there were
no witnesses to the occurrence but it

appeared that the deceased was killed

while attempting to cross the railroad

track at the crossing ; that he was a

sober, industrious man possessed of

all his faculties at the time of the ac-

cident. It was contended by the de-

fendant that " inasmuch as the burden
of proof is upon the plaintiff to show
due care on the part of deceased,

there must be testimony tending to

prove that he did certain things

usually done by one about to cross a

railroad track and which generally

should be done, as, looking and
listening for approaching trains. If

such proof were necessary in cases of

this kind, a recovery could seldom,

if ever, be had, however inexcusable

the negligence of the defendant. The
law is not so unreasonable." The
court cites Chicago & A. R. Co. v.

Carey, 115 111. 115. 3 N. E. S19; Way
V. Illinois Cent. R. Co., 40 Iowa 341

;

Gay V. Winter, 34 Cal. 153, and Tei-

pel V. Hilsendegen, 44 Mich. 461, 7
N. W. 82.

13. Illinois Cent. R. Co. v. Slater,

129 111. 91, 21 N. E. 575. 16 Am. St.

Rep. 242, 6 L. R. A. 418; New York,

C. & St. L. R. Co. V. Luebeck, 157

111. 595, 41 N. E. 897 (evidence as to

where the injured person was going

when injured, where this was in dis-

pute) ; Cincinnati, I. St. L. & C. R.

Co. V. Howard, 124 Ind. 280, 24 N. E.

892, 19 Am. St. Rep. 96. 8 L. R. A.

593 (what was said as to plaintiff's

destination when he left home shortly

before the accident is part of the res

gestae) ; Reardon z'. Missouri Pac.

R. Co., 114 Mo. 384. 21 S. W. 731

(that the engineer and fireman were
in charge of the engine attached to

the portion of the train which ran

over the plaintiff) ; Cleveland. C. C.

& St. L. R. Co. V. Moss, 89 111. App.

I (testimony as to how fast the de-

ceased was driving about a quarter

of a mile from the crossing is ad-

missible because tending to show his

rate of speed at the time he was
struck). See Griffith v. Baltimore &
O. R. Co., 44 Fed. 574-

" Upon the question of the defend-

ant's negligence it was proper, as

Vol. X
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3. Precautions by Railroad Company. — A, Customary Pre-
cautions. — Evidence as to the customary precautions taken by the

defendant at the crossing in question to prevent accidents, such as

maintaining flagmen, automatic signals, gates, etc., is admissible as

bearing upon the defendant's alleged negligence in failing to take

such precautions on the occasion in question.^* Such evidence is

also relevant on behalf of the plaintiff to show his reliance upon
such precautions and thus rebut a claim of contributory negli-

bearing upon the degree of care

which the defendant should exercise,

to show the general character of the

highwaj', and the safeguards, if any,

provided to avert accidents ; and upon
the question of contributory negli-

gence it was competent to show, in

addition to the difficulty of perceiv-

ing danger, all the circumstances

which would bear upon the manner
in which the accident happened, and
everything relating to the highway as

a thoroughfare, the extent of travel

upon it, and whether at that point

many persons were obliged at all

times of the day to cross, from all of

which the inference might be drawn
that the intestate would not reason-

ably anticipate that a train would ap-

proach without warning and at a high

rate of speed." McSorlev v. New
York Cent. & H. R. R. Co.. 60 App.
Div. 267, 70 N. Y. Supp. 10.

" It maj^ be proved that the col-

lision took place in the night time, in

a rain storm, that the train was run-

ning fast or slow, with or without
head lights, that it was backing or

going forward, that it was running in

a city in a crowded thoroughfare, or

in the country, that there were many
or few tracks, that there were ob-

structions making it impossible to see

the train before the crossing was
reached. These circumstances are

proved, not to impose upon the rail-

road company any duty which the law
does not impose, or any duty to do
any acts collateral to the running and
management of its trains in a lawful

manner upon its road, but as bearing
upon the question of the manner in

which it has run and managed its

train." McGrath v. New York Cent.

& H. R. R. Co.. 63 N. Y. 522.

Where the plaintiflf while walking
in the highway was injured by a
stick which was thrown or fell from
a passing train, it is competent to
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show that just prior to and at the

time of the injury wood was thrown
from the locomotive. Turney v.

Southern Pac. Co., 44 Or. 280, 75 Pac.

144. 76 Pac. 1080.

The Watch Which Was in the
Decedent's Pocket when the col-

lision occurred and which had stopped
was held properly admitted in con-
nection with other evidence upon the

questions of darkness and, whether
the train was rimning on schedule
time. Stone v. Boston & M. R., 72
N. H. 206, 55 Atl. 359-
The mere fact that a train was run-

ning behind its schedule time is not
evidence which tends to prove negli-

gence. Omaha & R. V. R. Co. v. Tal-
bot. 48 Neb. 627, 67 N. W. 599.

The Appearance of Deceased's In-

juries at the time of the accident

may be shown as part of the circum-

stances of the accident, and also for

the purpose of determining his posi-

tion when struck by the engine.

Oldenburg v. New York Cent. & H.

R. R. Co., 9 N. Y. Supp. 419, judg-

ment aMnned in 11 N. Y. Supp. 689.

and 124 N. Y. 414. 26 N. E. 1021.

But see Jordan v. Grand Rapids & I.

R. Co., 162 Ind. 464, 70 N. E. 524.

102 Am. St. Rep. 217.

14. Pittsburgh. C. & St. L. R. Co.

V. Yundt, 78 Ind. 2>7?>' 4i Am.
Rep. 580.

Where the plaintiff's intestate was
killed at a crossing by an engine and
tender moving backwards and it ap-

peared that no bell was rung or

whistle blown, and that no flagman

was at or near the place, it was held

competent to show that it was the

custom of the defendant to keep a

flagman at the place in question as

bearing upon the degree of care

which the company had exercised.

Casey v. New York Cent. & H. R. R.

Co., 78 N. Y. 518; citing Ernst v.
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gence.^^ And it has been held competent for the defendant to show
its customary methods as evidence that it was not neghgent on the

occasion in question. ^*^

Customary Methods at Other Places cannot, however, be shown.
^'^

Hudson River R. Co.. 39 N. Y. 61, 67.

100 Am. Dec. 405 ; Beisiegel v. New
York Cent. & H. R. R. Co.. 40 N. Y.

g ; McGrath v. New York Cent. & H.

R. R. Co., 63 N. Y. 525; s. c. 59 N.

Y. 468, 17 Am. Rep. 359.

In an action against a railroad cor-

poration for damages received in a

collision at a street crossing, evidence

that a flagman had always been kept

at the crossing and that he was absent

at the time of the accident was held

competent as bearing upon the ques-

tion whether under all the circum-
stances the defendant ran and man-
aged its train with the requisite care

and prudence ; and the fact that the

defendant was not the owner of the

road over which it was running its

train was held not to afifect the com-
petency of the evidence, and likewise

the fact that the municipal ordinance

may or may not have required the

posting of such a flagman. IMcGrath

V. New York Cent. & H. R. R. Co.,

63 N. Y. 522, distinguishing and ex-

plaining Beisiegel v. New York Cent.

R. R. Co., 40 N. Y. 9; Grippen v.

New York Cent. R. R. Co., 40 N. Y.

34; Weber v. New York Cent. & H.
R. R. Co., 58 N. Y. 451, on the

ground that those cases merely held

that the railroad company was not re-

quired to maintain a flagman at a

crossing, but did not hold that evi-

dence that no flagman was main-
tained at the crossing in question was
incompetent.

15. Lingreen v. Illinois Cent. R.

Co., 61 111. App. 174. See Mason v.

Southern R. Co., 58 S. C. 70, 36 S. E.

440, 79 Am. St. Rep. 826, 53 L. R-

A. 913.

In an action for injuries caused by
the frightening of the plaintiff's team
by the moving of defendant's cars at

a street crossing of a railway where
there was much travel on the street,

it was held competent for the plain-

tiff to show that the defendant com-
pany had to his knowledge kept a
switchman at the crossing to give

signals of danger until within a short

time before the accident, when, with-

out plaintiff's knowledge, it withdrew
him, and that as plaintiff approached
the crossing he was careful to look

for such signals and saw none. Such
evidence is admissible both to show
the negligence of the defendant under
the circumstances and the absence of

contributory negligence by the plain-

tiff. Pittsburgh, C. & St. L. R. Co.

V. Yundt. 78 Ind. 373, 41 Am. Rep.

580, disapproving of an intimation in

the case of McGrath v. New York
Cent. & H. R. R. Co., 63 N. Y. 522,

that such evidence would not be com-
petent on the question of contributory

negligence.

Although the law does not require

a whistle to be sounded at the cross-

ing where the accident occurred, the

custom of defendant's trains to

whistle at that point, if known to the

plaintiff, may be shown as bearing

upon his alleged contributory negli-

gence ; but the custom of whistling at

that point after the collision cannot

be shown, as it has no bearing upon
the plaintiff's conduct. Southern R.

Co. V. Simpson. 131 Fed. 705, 65 C.

C. A. 563.

16, Upon the question whether a

highway crossing was obstructed at a

certain time by the defendants' cars,

the manner in which their cars were
usually managed at the same place

may be shown. Hall v. Brown, 58 N.

H. 93, in which it was held that the

defendants were properly allowed to

show their custom of compacting and
shortening unloaded trains so that

they did not extend across the high-

way.
17. In an action for injuries re-

ceived at a crossing where there is

a single track and no flagman, it is

not competent for the plaintiff to

show the custom of railroads to main-

tain a flagman at crossings similar to

the one in question, or at crossings

where there is but one track. " The
need of a flagman depends much upon
the situation and circumstances of

each particular crossing, and these

Vol. X
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B. Previous Particular Instances. — As bearing upon the

question of contributory negligence the plaintiff may show previous

particular instances, known to him, of precautions by the defend-

ant at the crossing in question, which were not taken on the oc-

casion of the injury.^^

4. Customary Methods. — A. Customary Conduct of Defend-
ant. — The customary methods of the defendant in the particular

respect in question may be competent to explain the acts of the
parties. ^^ Such evidence is admissible on the issue of contributory

negligence vmless it appear that the injured person was unacquainted

with the custom.-" So also it is competent on the issue of the de-

must be known in order to determine
intelligently whether or not there

ought to be a flagman there. The
practice at each crossing would there-

fore raise a separate collateral issue."

Bailey v. New Haven & N. R. Co.,

107 Mass. 496. See Hill v. Portland

& Rochester R. Co., 55 Me. 438, 92
Am. Dec. 601.

18. Bell. — Evidence that a bell

had been maintained at the crossing

but at the time of the accident was
out of repair is competent on both
the question of negligence and of

contributory negligence. Cleveland,

C. C. & St. L. R. Co. V. Coffman,

30 Ind. App. 462, 64 N. E. 233, 66

N. E. 179.

Although there may be no legal ob-

ligation upon the defendant to main-
tain an electric alarm built at a rail-

way crossing, yet the plaintiff injured

at a crossing may show that such a

bell had been maintained at the cross-

ing where he was injured but that it

had been out of order several days
previous to the accident, such evi-

dence being competent both on the

question of the defendant's negligence

and the plaintiff's freedom from con-

tributory negligence. Henn v. Long
Island R. Co., 51 App. Div. 292, 65
N. Y. Supp. 21.

Where the deceased was killed by
a train at a railway crossing where
no flagman was stationed at the time,

the testimony of a witness that two
or three weeks before the accident he
had driven over the same crossing

with the deceased at about the time

the same train passed and that there

was a flagman at the crossing at that

time, was held properly admitted as

bearing' upon the question of the de-

ceased's contributory negligence, al-
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though it was not shown that it was
customary for the defendant to have a
flagman at that point. The deceased
was not a resident of that locality and
there was nothing to show that it was
not the habit of the company to have
a flagman at the crossing. Wilbur v,

Delaware, L. & W. R. Co., 85 Hun
155, 32 N. Y. Supp. 479. See Cleve-
land, C. C. & St. L. R. Co. V. Coff-
man, 30 Ind. App. 462, 64 N. E. 233.

19. St. Louis Nat. Stock Yards v.

Godfrey, 198 111. 288, 65 N. E. 90.

Where the defendant's team was in-

jured while he was unloading freight

from cars on defendant's spur-track

by a train run upon a side-track near
by. it was held competent for the

plaintiff to show that the defendant's

customary way of delivering freight

generally was to run cars upon the
spur-track to be unloaded, and that

while unloading the consignees would
have to drive in between the spur-

track and the side-track. Bachant v.

Boston & M. R., 187 Mass. 392, 73
N. E. 642, 105 Am. St. Rep. 408.

20. Bradley v. Ohio River & C. R.
Co., 126 N. C. 735, 36 S. E. 181. See
Chicago, M. & St. P. R. Co. v. O'Sul-
livan, 143 111. 48, 32 N. E. 398. See
supra, I, 3, A.
Where the plaintiff was injured

while walking between the defend-
ant's tracks on a path which had been
commonly used for twenty-five years

without objection, as bearing upon
the question of contributory negli-

gence and the reason for his failure

to look back for the approach of a
train it was held competent to show
the usual custom of trains approach-

ing that point to signal for road

crossings and a station just beyond;
such evidence was also competent
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fendant's negligence;-^ and it has been held admissible as tending to

show what was done at the time of the accident,-- though it is gen-

erally held that on the issue whether the defendant did or omitted

to do certain acts upon the occasion in question, such as giving the

required signals, it is not competent to show its custom of doing

upon the question of the defendant's

neghgence in operating the train at

the time of the accident. Interna-

tional & G. N. R. Co. V. Woodward,
26 Tex. Civ. App. 389, 63 S. W. 1051.

The plaintiff injured while law-

fully on a hand-car near a public

crossing may testify that most of the

trains passing the crossing while he

w^as at work near by gave the statu-

tory signal, it appearing that the

train inflicting the injury had not

done so. " If the company had been
in the habit of obeying the law in

giving signals, appellee had a right

to conclude that it would continue to

do so." Galveston, H. & S. A. R.

Co. V. Garteiser, 9 Tex. Civ. App.

456, 29 S. W. 939; citing Railway
Co. V. Gray, 65 Tex. 32; Cahill v.

Cincinnati N. O. & T. P. R. Co., 92
Ky. 345, 18 S. W. 2.

Customary Observance of Rule.

Where it appeared that the deceased

was employed to shovel ashes from
an ash-pit in a railroad yard where
it was difficult for him to see ap-

proaching engines because of flying

ashes, and that he was killed by one
of defendant's locomotives while

leaving the pit, it was held compe-
tent for the plaintiff to show that it

was the custom of the station yard
for the bells to be continuously rung
while approaching the ash-pit. " It

was shown that the corporation

owning the yard, by a rule estab-

lished, required that the bells of lo-

comotives moving in the yard should
be rung. Presumptively, the plain-

tiff's intestate knew of the rule, and
its customary observance, and he
had a right to rely upon the continu-
ance of the observance of the rule."

This evidence bore directly upon the

question of whether decedent negli-

gently contributed to his ow^n in-

jury. Sullivan z\ Tioga R. Co., 44
Hun (N. Y.) 304.

21. International & G. N. R. Co.
V. Woodward, 26 Tex. Civ. App. 389,

63 S. W. 105 1. See supra, I, 3, A.

Where the deceased was killed by
the backing of the train from which
she had just alighted, and while at-

tempting to cross the track at a place

used b}' the defendant and the public

as a crossing, it was held competent
to show the custom of the defendant
never to back its trains over this

crossing after passing it ; the evi-

dence being material in determining
what degree of care was required

when backing contrary to custom
and in show^ing that the intestate had
a right to rely upon the custom of

the company not to back its train un-
less notice was given. Bradley v.

Ohio River & C. R. Co., 126 N. C.

73'^. 36 S. E. 181.

22. Where the alleged cause of

injury was the frightening of plain-

tiff's horses by the escape of steam
from defendant's engine at the time

the plaintiff was approaching a cross-

ing near the defendant's station, and
it was alleged that the view of the

engine from the highway was ob-

structed by box cars standing upon
a side-track, one of which was with-

in the limits of the highway, it was
held competent to show the defend-
ant's practice of leaving cars on the

side-track in such a position as to

obstruct the view of a train at the

station to a traveler on the highway,
and its practice as to ringing the bell

and blowing off steam, as tending to

show what was done at the time of

the accident to the plaintiff. Presby

V. Grand Trunk R.. 66 N. H. 615,

22 Atl. 554-

Evidence as to the habitual high

speed of the same engine when run

by the same engineer for some time

previously at the same place where
the accident occurred was held prop-

erly admitted, although of " doubt-

ful admissibility." the authorities

upon the question being conflicting.
" Upon so doubtful a question we
think the court did not err in admit-

ting the evidence. There are several

cases in our reports holding that

Vol. X
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or not doing the act in question.-^ But evidence that the signals

were customarily given would be admissible on the issue whether

the defendant recognized the crossing as a public one.-*

B. Custom of Railroads Generally. — As an explanation or

excuse for his own conduct the plaintiff, it has been held, cannot

show that the customary method of operating railroads was not

followed in certain respects by the defendant at the time of the ac-

cident, at least where defendant has operated its road in that manner
for a long time previous.-^ Nor can the defendant show that its

doubtful evidence is to be admitted
rather than excluded." And the

same holding was made as to evi-

dence touching the engineer's ha-

bitual failure to ring the bell. Sa-

vannah, F. & W. R. Co. V. Flanna-

gan. 82 Ga. 579, 9 S. E. 471, 14 Am.
St. Rep. 183.

23. Bannon v. Baltimore & O. R.

Co., 24 i\ld. 108; Eskridge v. Cincin-

nati, N. O. & T. P. R. Co., 89 Ky.

367, 12 S. W. 580; Chicago, R. I. &
P. R. Co. V. Downey, 85 111. App.

175. See also Gahagan v. Boston &
L. R. Co., I Allen (Mass.) 187, 79
Am. Dec. 724.

On an issue as to whether the bell

was rung or the whistle blown on a

particular train on the occasion in

question, it is not competent to show
that the defendant's trains when
passing that point habitually failed to

ring the bell or blow the whistle;

nor where it is alleged that the de-

fendant in switching negligently
" kicked " a car over the crossing

where the accident occurred is it

competent to show the defendant's

usual custom in switching cars to
" kick " them past the point in ques-

tion. " We understand Gulf C. &
S. F. R. Co. V. Evansich, 61 Tex. 6,

and Gulf C. & S. F. R. Co. v. Row-
land, 82 Tex. 171, 18 S. W. 96, as

condemning the testimony offered as

improper. Where the issue is

whether a certain act is negligent or

not, it has frequently been held

proper to show what is usually done
under the same circumstances ; but
whether or not the act itself oc-

curred cannot, we think, be so

proven." Stewart v. Galveston, H. &
S. A. R. Co., 34 Tex. Civ. App. 370,

78 S. W. 979-
24. In an action for injuries at a

crossing it was held competent to
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show the custom of defendant's

trains to give the statutory signals

for public crossings when approach-
ing this crossing as evidence that

they regarded it as a public crossing.

Galveston, H. & S. A. R. Co. v.

Eaten (Tex. Civ. App.), 44 S. W.
562; Chicago, R. I. & P. R. Co. v.

Downey, 85 111. App. 175.

On Behalf of Defendant It has
been held that the defendant can
show its customary methods in-so-far

as they were known to the injured

person and would bear on his alleged

contributory negligence, but not for

the purpose of disproving its own
negligence.

Where the deceased was killed by
a switch engine while in the exercise

of his duty as night car inspector, as

bearing upon his alleged contributory

negligence it was held error to ex-

clude testimony offered by defendant
that it was the habit and custom of

the yard crew in switching to handle
cars in the manner in which it was
being done when the deceased was
killed and that this fact was well

known to the deceased. " Aside
from the question of contributory

negligence, such evidence would not

be admissible as appellant could not

relieve itself from responsibility for

its negligence by the establishment of

a custom." International & G. N.
R. Co. z'. Eason (Tex. Civ. App.), 35
S. W. 208.

25. The universal custom in the

operation of double track railroads

to run trains upon the right-hand

track cannot be shown on the theory

that it would tend to show that the

deceased was not negligent in not

watching for the train by which he

was hurt because he might have
thought it would come upon the

other track, where it appears that
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alleged negligent act was in accordance with the custom of other
roads, at least not without showing a similarity of conditions.^®

5. Other Similar Acts. — A. Generally. — Where it is con-
tended that the train was negligently managed,-^ as that the proper
or required signals were not given, -^ evidence of other similar acts

of negligence at the same place or at other places is not admissible.

B. At Other Crossings. — Evidence that no Signal was given
by the same train at another crossing in the immediate vicinity and
on the same trip is not admissible,^^ though the contrary has been
held.==«

C. Other Accidents At Same Crossing. — Other accidents or
injuries to other persons at the same crossing are not competent ev-

the road had been operated in the

same manner as upon the day of the

accident for the two years preceding.
" The liabihty of defendant in this

action cannot be made to depend
upon the question whether deceased
did or did not know of the way in

which it operated its road." Holmes
V. South Pac. Coast R. Co., 97 Cal.

161, 31 Pac. 834.
26. Where the deceased was killed

by a car with which a flying or
running switch had been made, evi-

dence as to the general custom of
railroads to make such switches and
that the switch in question was made
in the customary manner was held
properly excluded, there being noth-
ing to show that the conditions were
similar. " To render this testimony
admissible, if indeed it could be so
held under any circumstances, it

would be necessary to show that

other railroads were accustomed to

make flying switches under the con-
ditions here named." Weatherford,
M. W. & N. W. R. Co. V. Duncan, 10

Tex. Civ. App. 479, 31 S. W. 562.
27. Robinson v. Fitchburg & W.

R. Co., 7 Gray (Mass.) 92.

Where the deceased was killed

while standing near the right of way
by cars which ran off the track, evi-

dence that the cars got off the track
now and then at other places was
held incompetent on behalf of the
plaintiff. Illinois Cent. R. Co. v.

Watson, 117 Ky. 374, 78 S. W. 175.
28. Newstrom v. St. Paul & D. R.

Co., 61 Minn. 78, 63 N. W. 253; Illi-

nois Cent. R. Co. v. Borders, 61 111.

App. 55- See Texas & Pac. R. Co.
V. Payne (Tex. Civ. App.), 35 S.

W. 297.

Other Trains. — Upon the issue of
whether those in charge of a partic-
ular train gave a signal of its ap-
proach to a public crossing, it is not
competent to show that ather trains
did not give the signal as they ap-
proached that place, or that trains

did not usually do so. Eskridge v.

Cincinnati, N. O. & T. P. R. Co., 89
Ky. 367, 12 S. W. 580.

Evidence that trains other than the
one causing the injury frequently
passed the whistling post for the
crossing at which the injury oc-
curred without whistling is not com-
petent to show that the train in

question did not whistle at that point.

Chicago, R. I. & T. R. Co. v. Porter-
field, 92 Tex. 442, 49 S. W. 361,
afUnning 19 Tex. Civ. App. 225, 46
S. W. 919.

29. Stewart v. North Carolina R.
Co., 136 N. C. 385, 48 S. E. 793.

" Two failures of a locomotive en-
gineer to sound crossing signals,

though quite closely connected in

point of distance and time, do not
evidence a systematic inattention to

duty." Chicago, R. I. & P. R. Co. v.

Durand, 65 Kan. 380, 69 Pac. 356,
overruling Atchison, T. & S. F. R.

Co. V. Hague, 54 Kan. 284, 38 Pac.

257, 45 Am. St. Rep. 278.

30. Mack V. South Bound R. Co.,

52 S. C. 323, 29 S. E. 905, 68 Am.
St. Rep. 913, (the failure to signal at

another crossing tends " to show an
utter disregard of the requirements
of law as to the manner of running
the train ")

; Bower v. Chicago, M. &
St. P. R. Co., 61 Wis. 457, 21 N. W.
536. See also Savannah. F. & W.
R. Co. V. Flannagan. 82 Ga. 579, 9
S. E. 471, 14 Am. St. Rep. 183.

Vol. X



47S RAILROADS.

idence of the defendant's negligence.^^ But such facts have been

held competent as showing the nature of the crossing and as bear-

ing upon the question of contributory neghgence."-

6. Notice to Defendant. — The plaintiff may show that defendant

had been notified of tlie injured person's presence on or near the

track.^"

7. Possibility of Averting the Injury.— A. Generally. — It is

competent to show that the injury might have been avoided if

proper precautions had been taken by either the injured person^*

or the defendant.^^ A witness who saw the accident and knows

31. Lake Shore & M S. R. Co. :•.

Gaffnev. g Ohio Cir. Ct. 32.

Where It Was Contended That No
Signals Were Given by the approach-
ing train, evidence that other acci-

dents had occurred at the same cross-

ing within a short time was held

properlv excluded. Menard v. Bos-
ton & 'M. R. Co.. 150 Mass. 386. 23
X. E. 214; Hutcherson r. Louisville

& X. R. Co., 21 Kv. L. Rep. 733, 52
s. w. 955.

In an action for the killing of

plaintiflTs intestate at a railroad

crossing it is not competent for a wit-

ness to testify as to the occurrence

of an accident to himself at the same
crossing some eight ^-ears previous,

since such evidence merely tends to

show that the crossing was a danger-

ous place, but shows nothing as to the

manner in which the train causing

the injurs- was operated. Cohn z:

Xew York Cent. & H. R. R. Co.. 6

App. Div. 196. 39 X. Y. Supp. 986,

distinguishing the ordinary case of

showing the occurrence of other ac-

cidents at the same place as evidence

that it was dangerous.
Evidence that other persons had

been killed at the same crossing

where the plaintiff's intestate was
killed is not admissible in an action

where the alleged negligence was the

failure of the defendant's engineer to

make proper signals as he approached
the crossing. Burke f. Xew York
Cent. & H. R. R. Co.. 66 Hun 627.

20 X. Y. Supp. 808. distinguishing this

case from those cases in which such
testimony may be competent to show
notice.

32. In an action for the killing of

plaintiff's intestate at a railway cross-

ing it was held proper to permit wit-

nesses who had often traveled over
the crossing in question and were fa-

Vol. X

miliar with its location and surround-
ings and who had described the cross-

ing and the objects interfering with
the view in both directions, to give

instances in which they had them-
selves narrowly escaped being injured

by trains while passing over the

crossing in vehicles. The evi-

dence while not admissible to

show the defendant's negligence

on former occasions is competent
as showing the nature of the

crossing and the difficulties ex-

perienced b}- travelers when passing

over it in discovering an approaching
train. "The most obvious objection

to the testimony, and the one that

is urged by the defendant is that it

had a tendencj' to introduce collateral

issues into the case. Xo one. how-
ever, can doubt the great weight that

men would ordinarily attach to such

incidents as tending to show whether
a crossing is safe or unsafe, especially

when the incidents are narrated by
persons who participated therein, who
are familiar with the crossing, and
who, in the same connection, describe

the physical surroundings of the

place. Taken in connection with the

description given of such surround-

ings, the testimony illustrated in a

practical way how the obstacles de-

scribed inevitabh- tended to produce
accidents.'' Chicago & X. W. R. Co.

z: Xetclicky. 67 Fed. 665, 14 C. C. A.

615; citing District of Columbia z:

Armes. 107 L'. S. 519. 524.

33. Spotts z\ AVabash \\'. R. Co..

Ill }kIo. 380. 20 S. W. 190. 33 Am. St.

Rep. 531 (notice that injured person

was unloading freight).

34. Alabama. G. S. R. Co. z:

Linn. 103 Ala. 134. 15 So. 508.

35. Where there was evidence to

show that the defendant's engineer

was aware of tlie presence of the per-
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all the circumstances may state whether the plaintiff could have

seen the train in time to avoid the accident,^® or had time to get off

the track after discovering his peril. '^' So it is competent to show
whether the train could have been stopped'^* or defendant's serv-

ants could have seen the injured person in time to avert the injury,^"

unless such a discovery could have been made only by taking pre-

cautions which the defendant is not required by law to observe.'"'

B. The Distance In Which A Train Can Be Stopped is not

a matter of common knowledge to be judicially noticed, but the

plaintiff" has the burden of showing any negligence in this respect*^

son injured, it was held competent
to show that the conditions were such

that his presence might have been dis-

covered in time to avert the injury.

Alabama G. S. R. Co. v. Burgess, 114

Ala. 587, 22 So. 169.

36. An eye witness who occupied

a position where he could see every-

thing that occurred may state whether
the plaintiff could have seen the

train in time to avoid the collision.

Alabama G. S. R. Co. v. Linn, 103

Ala. 134, 15 So. 508.

37. A fireman on the engine

which ran over the plaintiff, an in-

fant of nine years, after testifying

to all the facts may be asked whether
the boy had ample time to get off the

track after the engineer blew his

danger whistle. Kansas Pac. R. Co.

V. Whipple, 39 Kan. 531, 18 Pac.

730.

38. Davis v. Seaboard Air Line
R. Co., 136 N. C. 115, 48 S. E. 591-

See also Chicago & N. W. R. Co. z'.

Bunker. 81 111. App. 616.

39. Bias V. Chesapeake & O. R.

Co., 46 W. Va. 349, 33 S. E. 240
(distance at which a child of deced-

ent's size could have been seen) ;

Gregory v. Wabash R. Co., 126 Iowa
230, loi N. W. 761.

In an action for killing an infant

who had strayed upon defendant's
tracks, where it appeared that the

engineer saw the child when 600
feet distant from her, that the train

was a light one and the track in good
condition, evidence as to the distance

in which the engineer could have
stopped the train was held improperly
excluded because competent on the

question of the defendant's negli-

gence. ]\Ieagher v. Cooperstown &
C. V. R. Co., 75 Hun 455, 27 N. Y.
Supp. 504.

Where it appears that a slight dim-
inution in the speed of the train

might have prevented the injury it

is proper for the plaintiff to show
that the train was equipped with
brakes throughout. Louisville & N.
R. Co. V. Orr, 121 Ala. 489, 26 So.

35-

The engineer or fireman is pre-

sumed to have seen what he could
have seen had he looked. Wabash R.

Co. V. Jones, 53 111. App. 125; Illi-

nois Cent. R. Co. z: Noble, 142 111.

578. 32 N. E 684.

Experiments made for the pur-

pose of showing how far an infant

sitting on the track could be seen

and distinguished by an engineer held

inadmissible. Alabama G. S. R. Co.

T. Burgess, 114 Ala. 587, 22 So. 169.

See article " Experiments."
40. Where the deceased was struck

and killed while walking on a trestle

and it appears that there was a curve

in the track just before reaching the

trestle, evidence that a person on the

engine at a point back of and before

entering the curve could see a per-

son on the trestle was held improp-
erly admitted because it was not

the engineer's duty to take his eyes

off the track in front of him and
look across the curve; nor was it

his duty to keep any such look-

out for trespassers at all. Central

R. & Bkg. Co. V Vaughan, 93 Ala.

209, 9 So. 468, 30 Am. St. Rep. 50.

41. Where the alleged negligence

is the failure to stop or slacken the

speed of the train after the plain-

tiff's peril was discovered, the burden
is on the plaintiff to show that this

could have been accomplished in

time to avoid the injury; and the

fact that the train was traveling on
an up grade at the rate of only

Vol. X
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by evidence of how the train was or should have been managed.'*^

C. Opinion Evidence;. — The opinion of a properly qualified

expert as to whether the train was stopped as soon as it could have
been is admissible"*^ but the engineer cannot testify that he used all

the means he had to stop the train."** A qualified expert may give
his opinion as to how far an object on the track could have been
seen, or within what distance the train could have been stopped
under the circumstances disclosed."*^

D. Mechanical Appliances. — Evidence is admissible that
proper mechanical appliances for preventing such accidents were not
used by the defendant.*"

twelve or fifteen miles an hour does
not warrant the jury in inferring this

fact from their own experience and
common knowledge. " How soon a
train can be stopped depends on
the state of the track, the weight of
the train, the appliances in use, the
grade, and numerous other facts

which can only be determined from
the testimony." It is not a matter
of common knowledge. Thornton v.

Louisville & N. R. Co., 24 Ky. L.
Rep. 854, 70 S. W. 53. See also
Tully V. Fitchburg Co., 134 Mass.
499, and article " Judicial Notice,"
Vol. VII, p. 942, n. 63. Contra, Davis
V. Seaboard Air Line R. Co., 136
N. C. 115, 48 S. E. 591, and see
more fully, infra, IV, i.

42. Carver v. Chicago, P. & St.

L. R. Co., 104, 111. App. 644 (proper
to show that there were means at
hand other than those resorted to by
the engineer which could have been
used to expedite the stopping of the
train).

Where the time in which a train
could be stopped was material, evi-

dence as to the time in which another
train going at the same rate of speed
as the one in question was stopped
at the same point was held properly
excluded. Vanarsdall v. Louisville
& N. R. Co., 23 Ky. L. Rep. 1666,

65 S. W. 858.
The Opinion of an Expert who is

familiar with all the material facts
is competent. Olson v. Oregon S.

L. R. Co., 24 Utah 460, 68 Pac. 148.
43. An expert engineer riding on

the engine which inflicted the injury
who saw everything done by the en-
gineer in charge of the engine may
state whether or not the train was
stopped as soon as it could have

Vol. X

been done after the signal was given.
Alabama G. S. R. Co. v. Linn, 103
Ala. 134, 15 So. 508.
A Non-Expert cannot testify that

the train could have been stopped in

time to prevent the injury if it had
been running at a slower rate of
speed. International & G. N. R. Co.
V. Kuehn, 2 Tex. Civ. App. 210, 21
S. W. 58.

44. An engineer in charge of the
train at the time of the accident can-
not testify that he used " all the
means he had to stop the train," but
should state what means he did use.
Tanner v. Louisville & N. R. Co.,
60 Ala. 621.

45. A witness experienced in rail-

road business who had been an en-
gineer for a considerable time prior
to the accident and knew the engine,
train, headlight and surroundings
and was familiar with the track and
gate at the place of the accident was
held properly permitted to give his

opinion as to the distance an object
could be seen in front of the head-
light at that point and the distance
within which the train could be
stopped. Olson v. Oregon S. L. R.
Co., 24 Utah 460, 68 Pac. 148.

46. In an action for running over
and killing plaintiff's intestate where
it was alleged that the locomotive in

question was not supplied with proper
brakes, evidence that it was sup-
plied with a hand-brake while most
or all of the defendant's other en-
gines had air-brakes was held prop-
erly admitted. Savannah, F. & W.
R. Co. V. Flannagan. 82 Ga. 579, 9
S. E. 471, 14 Am. St. Rep. 183.

Where the plaintiff, while pass-
ing over a railway along a public

street, was injured by reason of his
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8. Competency of Employes. — The defendant may show the

competency of its employes through whose alleged negligence the

injury occurred.*^

9. Habits of Injured Person.— The habits of the injured person,

known to the defendant's servants, may be relevant in explanation

of the latter's alleged negligence.**

10. Failure To Report Accident. — The defendant's failure to

report the accident, as required by law, cannot be shown.*''

11. Contributory Negligence. — A. Facts Explanatory of
Injured Person's Action. — Any relevant and otherwise compe-
tent facts and circumstances tending to show why the injured per-

son was acting as he was at the time of the injury, and that it was
not negligent for him to do what he did, are admissible on the is-

sue of contributory negligence.^"

foot becoming caught between the

rails of a switch, it was held com-
petent for the plaintiff to show that

the danger from the switch to pedes-
trians and brakemen could have been
obviated by a simple contrivance for

blocking the switch, which was in

use on a few roads of a distant state.

Gulf, C. & S. F. R. Co. V. Walker,
70 Tex. 126, 7 S. W. 831, 8 Am. St.

Rep. 582.
Injury to Trespasser Since a

railway company is not bound to use
the most modern apparatus and most
effectual contrivances for managing
and operating its train as against a

mere trespasser in its tracks, in an
action for killing such a trespasser

evidence tending to show that the ac-

cident might have been prevented
had the company used certain im-
proved air-brakes in general use on
railways, is not admissible. Mc-
Kenna v. New York Cent. & H. R.

R. Co., 8 Daly (N. Y.) 304.
47. Hasie v. Alabama & V. R.

Co., 78 Miss. 413, 28 So. 941, 84 Am.
St. Rep. 632.

Where the plaintiff claimed and
attempted to prove that the engineer
running the locomotive by which he
was injured was employed by the

corporation with the knowledge that

he was unskillful, it was held com-
petent for the president of the com-
pany, who employed the engineer, to

testify that he hired him as skillful

and competent. Robinson v. Fitch-
burg & W. R. Co., 7 Gray (Mass.)
92.

48. Where it appeared that the

31

plaintiff had unlawfully boarded a
freight train and while attempting
to jump from the train, as com-
manded by the conductor, had been
injured, it was held competent for

the defendant to show that the plain-

tiff and his companions had been in

the habit of jumping on and ofiF

trains. Such evidence was relevant
upon the question of whether the con-
ductor exercised ordinary care under
all the circumstances, in ordering
the boy, thus shown to be agile and
dexterous in jumping on and off

moving trains, to get off. Thomp-
son V. Yazoo & M. V. R. Co., 72
Miss. 715. 17 So. 229.

49. Although every railroad cor-

poration is required by statute to
give notice to the board of railway
commissioners of any accident on its

road attended with loss of life, the
plaintiff in an action for the death of
his intestate, who had been pushed
from one of defendant's trains and
run over, cannot show the defendant's
failure to report this accident as in-

dicating an intentional concealment
of the truth and pointing to a con-
sciousness of liability on the part of
the defendant. Devoy v. Boston &
A. R., 156 Mass. 161, 30 N. E. 557-

50. Goodrich v. Burlington, C. R,
& N. R. Co., 103 Iowa 412, 72 N. W.
653 ; Andrews v. Mason City & Ft.

D. R. Co., 77 Iowa 669, 42 N. W.
513; Pennsylvania Co. v. Conlan, lOi

111. 93 (nature of his employment as
switchman).
Where the decedent was killed

while walking along defendant's

Vol. X
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B. Knowledge and Understanding of Injured Person. — a.

Generally. — Facts and circumstances tending to show the extent

of the injured person's knowledge of the danger are admissible. ^^

So, too, it is competent to show his knowledge of facts which would
reasonably induce him to exercise less care,^^ as that he knew an
ordinance prohibited a speed faster than a certain rate.^^ It has
been held that the defendant cannot show the general public knowl-
edge of the danger,^* though the rule seems to be to the contrary

when such evidence is offered to show the defendant's knowledge. ^^

b. Understanding and Appreciation of Danger. — Evidence as to

whether the injured person understood and appreciated his dan-

ger is admissible,^° unless it appears that he must have understood

tracks in company with his wife, evi-

dence that she was ill at the time
was held admissible as tending to

explain his conduct in caring for

her, thus bearing upon the question

of contributory neghgence. Remer v.

Long Island R. Co., 48 Hun 352, i

N. Y. Supp. 124.

51. Helbig v. Michigan Cent. R.

Co., 85 Mich. 359, 48 N. W. 589 (his

ignorance of an unusual method of

moving cars, known as " staking,"

where he was injured during such
an operation) ; Railway Co. v. Her-
rick, 49 Ohio St. 25, 29 N. E. 1052
(declarations of third persons in his

presence) ; Threlkeld v. Wabash R.

Co., 68 Mo. App. 127 (that an auto-
matic bell was ringing).

Where the deceased was killed at

a railroad crossing of a city street in

the night-time, when the gates and
flagman in use by day were not used,

it is competent to show that he had
knowledge of this fact. Illinois Cent.

R. Co. V. Bartle, 94 111. App. 57.

52. Where the plaintifif's team
was injured while crossing the de-

fendant's track, his testimony that

he was frequently in the town where
the accident happened, that he was
familiar with the speed at which the

defendant's trains usually ran while
going through such town, which was
about five or six miles per hour, was
held improperly excluded, being com-
petent in connection with evidence
previously introduced that an ordi-

nance of the town prohibited railway
companies from running their trains

faster than six miles per hour.
Carraway v. Houston & T. C. R. Co.,

31 Tex. Civ. App. 184, 71 S. W. 769.

Where it is material to determine
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how far the plaintifif had been in-

fluenced in his conduct by the fact

that the crossing gates were fre-

quently permitted to remain closed

at a time when no trains were pass-
ing, or about to pass, it is competent
to show occasions known to the
plaintiff when the gates were so left

down. But occasions which have not
come to his knowledge either by
personal observation or information
received from others can not be
shown. Chicago & E. I. R. Co. v.

Keegan, 112 111. App. 338.
53. The plaintiff, injured at a

railway crossing, may show that he
was acquainted with the provisions

of an ordinance limiting the speed at

which trains could be run over cross-

ings and requiring the ringing of a

bell. " It could only be incompetent
upon the theory that plaintiff was
presumed to know what this ordi-

nance required, but that presumption
does not render incompetent evi-

dence that confirms it as a fact."

Moore v. Chicago, St. P. & K. C.

R. Co., 102 Iowa 595, 71 N. W. 569.

54. Since the issue is whether
the deceased knew or ought to have
known of the danger and acted pru-

dently under the circumstances. Sa-
vannah, F. & W. R. Co. V. Evans,
121 Ga. 391, 49 S. E. 308.

55. See article " Negligence,"
Vol. VIII, p. 946.

56. In an action for killing a boy
of twelve 3'ears, evidence that he
was not of sufficient intelligence and
discretion to go alone to other

counties and distant towns was held

improperly admitted, having no ten-

dency to establish his incapacity to

understand and appreciate the danger
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it.'*'' Thus it is competent to show his age,^^ his deafness,^'' or his

abihty to hear,®" and circumstances explaining his failure to heed
a warning given him.*^^ But direct testimony on this question by
other witnesses is not admissible. '^-

c. Ability to See or Hear Approaching Train. — Evidence tend-

ing to show whether or not the injured person could have seen**^ or

of his position. St. Louis & S. W.
R. Co. v. Shiflet, 94 Tex. 131, 58 S.

W. 945-
57. In an action for injuries re-

ceived while attempting to pass be-

tween two cars blocking a street,

plaintiff, a boy of sixteen years,

offered to show that he was not
familiar with the danger which he
incurred by his action. The ex-

clusion of the evidence was held
proper because the danger of the

trains moving was perfectly apparent
to one of plaintiff's age, and because
he himself testified that he would not

have attempted to pass between the

cars but for the assurance of the

brakeman that the train was not
going to move. Scott z'. St. Louis,

K. & N. W. R. Co., 112 Iowa 54,

83 N. W. 818.

58. See Young v. Clark, 16 Utah
42, 50 Pac. 832.

59. Although the Partial Deaf-
ness of the Plaintiff Not Known to

the Defendant or its servants at the

time of the injury would not require

of them any increased degree of care,

yet evidence of this fact is competent
as part of the res gestae or circum-
stances of the case and as bearing
upon the plaintiff's alleged contribu-
tory negligence ; the issues being the

alleged negligence of the defendant
and the contributory negligence of

the plaintiff. " The solution of these

questions depends upon the peculiar

facts and circumstances of each case,

the state and condition of the parties,

the manner in which, and the circum-
stances under which, the injury was
received or inflicted ; in short, all the

circumstances surrounding the trans-
action which in any way reflect upon
either the degree of care or the
manner, in which, in the particular
case, it should have been exercised.
The circumstances are all relevant,
and may be given to the jury. The
effect which they should have upon
the jury, is another and very differ-

ent question. They form, so to

speak, a part of the res gcsta of the

transaction ; they are the circum-
stances under which it occurred,
and indicate the agencies which
caused it, and should not, therefore,

be excluded ; but the court trying the
cause should, so far as practicable,

see that undue weight is not attached
to them by the jury." Cleveland, C.

& C. R. Co. V. Terry, 8 Ohio St.

570.
60. Evidence that the plaintiff

had previously crossed the track at

the place where the injury occurred
and had heard the whistle blown 400
or 500 yards before the train reached
the crossing is admissible as tend-
ing to show that the plaintiff's hear-
ing was good enough to detect the
whistle if it had been blown on the

occasion in question, the plaintiff

claiming that no whistle had been
blown as required by law. St. Louis
& S. W. R. Co. V. Mitchell, 25
Tex. Civ. App. 197, 60 S. W. 891.

61. In an action for the killing

of plaintiff's intestate at a railroad
crossing where it was shown that
boys about the crossing interfered

with him, told him that a train was
coming and endeavored to restrain

him from going upon the tracks, it

was held competent to show that on
the five evenings preceding the acci-

dent when the plaintiff was approach-
ing the same crossing the boys had
done the same thing for the purpose
of annoying the deceased, there be-

ing evidence to show that he was
partially deaf and that the effort to

warn him was ineffectual because it

was misunderstood, the evidence in

question being competent to explain

the deceased's failure to act upon
the warning given him. Tvler v.

Concord & M.^R., 68 N. H. 331, 44
Atl. 524.

62. Over v. Missouri, K. & T. R.

Co. (Tex. Civ. App.). 72, S. W. 535-
63. A question as to whether one

Vol. X
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hearcl^* the approaching train is admissible. But the fact that an-

other person on another occasion at the same crossing could not hear

an approaching train is not competent unless the conditions are

shown to have been similar.*^^

d. Warning to Injured Person. — In an action for injuries to an
infant of very tender years the defendant cannot show that the in-

fant had been warned of the danger.''*'

e. Knowledge of Defendant's Previous Negligence. — Defendant
cannot show that his previous or habitual negligence at the point in

question was known to the injured person.''^ But the latter 's knowl-

can see a train from a given po-
sition may or may not call for an
opinion, depending upon whether the

witness has actually tested the matter.

Cleveland, C. C. & St. L. R. Co. v.

Moss, 89 111. App. I.

Experiments as to how far a train

could be seen coming to the cross-

ing from the highway held competent.

Elgin, J. & E. I. R. Co. V. Reese, 70
111. App. 462. See article " Ex-
periments/' Vol. v., p. 488.

64. In Newstrom v. St. Paul &
D. R. Co., 61 Minn. 78, 63 N. W.
253, evidence tending to prove by
the experience and observation of the

witness that on other occasions when
the train was being backed down
toward the highway crossing in the

same manner as on the occasion of

the accident travelers approaching
the crossing in the same manner as

the deceased could not or might not

hear the approaching train until they
were almost at the crossing, was
held competent upon the question of

the negligence of the deceased.

Where the plaintiff was injured

while lawfully on defendant's track

at a point near a crossing, it was
held error to exclude his testimony
that he could have heard the whistle

of the engine injuring him if it had
been sounded, the witness having
previously testified that he had heard
the whistles of other passing trains.

Galveston, H. & S. A. R. Co. v.

Garteiser, 9 Tex. Civ. App. 456, 29
S. W. 939; citing Railroad Co. v.

Miller, 39 Kan. 419, 18 Pac. 486, and
Railway Co. v. Duelm (Tex. Civ.

App.), 23 S. W. 596, as exactly in

point.

Where the deceased was killed

while driving over a railroad track
by a collision with a train, the fact

Vol, X

that the horse heard the noise of

the locomotive raises no legal infer-

ence that the deceased or the driver

heard it. Cosgrove v. New York
Cent. & H. R. R. Co., 87 N. Y. 88,

41 Am. Rep. 355.
65. Where the plaintiff claimed

and testified that he could not and
did not hear the freight-train ap-

proaching the crossing where he was
injured, the testimony of a witness

that on a different occasion when
he was approaching the same cross-

ing he did not hear an approaching
passenger-train coming from the

same direction as the freight-train

which struck the plaintiff until it was
within seventy-five yards of the cross-

ing, and did not know of its pres-

ence until it sounded its whistle,

was held error, the conditions not

appearing to be similar. " If it were
shown that the conditions surround-
ing the parties were the same, we
could see no objection to a witness

stating that on another occasion he
did not hear the movement of the

train until it was near the crossing.

But it is obvious that the opportunity

and conditions must be shown to be
similar." The difference in the char-

acter of the trains, one being a freight

and the other a passenger train,

would alone be sufficient to exclude

the evidence. Texas & Pac. R. Co.

V. Payne (Tex. Civ. App.), 35 S. W.
297.

66. Louisville & N. R. Co. v.

Chism, 20 Ky. L. Rep. 584, 47 S.

W. 251.

67. The defendant cannot show
that the persons injured at the cross-

mg knew that trains passed there fre-

quently at a rapid rate of speed since

the law requires both parties to exer-

cise due care, and though the in-
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edge that the defendant's trains frequently ran by the point in

question at a rapid rate of speed is competent where such speed
does not appear to be neghgence.®^

C. Precautions Taken By Injured Person. — The injured
person may testify as to what precautions he took and why.*^**

D. Injured Person's Habits and Reputation. — In some
jurisdictions evidence of the injured person's previous habits and
reputation is not admissible on the question of his contributory neg-
ligence.'" In others it seems to be competent to show such person's

previous careful habits, especially with reference to railway cross-

jured parties knew that the defend-
ant had been guilty of negUgence on
former occasions " they had the right

to assume that it would not repeat

the wrong, but would discharge its

duty, and exercise due care, on the

occasion in question." No matter
what their knowledge may have been
appellant cannot charge them with
contributory negligence in not antici-

pating its negligence. Gulf, C. & S.

F. R. Co. V- Shieder (Tex. Civ.

App.), 26 S. W. 509.
68. In Gulf, C. & S. F. R. Co. v.

Shieder, 88 Tex. 152, 30 S. W. 902,

28 L. R. A. 538, it was held no error

to exclude evidence that the plaintiff

injured at a crossing passed the

crossing frequently and knew, or

ought to have known, that trains

passed such point frequently and at

rapid rates of speed, the evidence be-

ing of a very indefinite and uncertain

character in not showing when the

plaintiff passed the crossing, nor that

the trains did in fact frequently run
there at rapid rates of speed during
such a time that the plaintiff would
probably have become acquainted
with the custom. But the court

recognizes that such evidence if prop-
erly presented might be admissible.
" If the evidence had shown that at

a time prior to the accident the

trains frequently passed there rapidly

and that while so passing the ladies

often passed the crossing, so as to al-

low the jury to infer their knowledge
of the fact, we are of the opinion
that the evidence should have been
admitted. We cannot say, as a mat-
ter of law, that it was negligent to

run the cars at a rapid rate at that

point; and hence the question dis-

cussed by counsel as to whether Mrs.
Shieder was bound to anticipate the

negligent running of the cars on the

particular day from such previous
custom is not before us."

69. The plaintiff may testify that

on reaching a point where he could
look down the track in one direction

he saw no train approaching and
from that time until he reached the
point where he was injured his at-

tention was directed in the opposite
direction, as he understood the dan-
ger to be from a train approaching
from that direction. International &
G. N. R. Co. V. Ives, 31 Tex. Civ.

App. 272, 71 S. W. 772.
70. International & G. N. R. Co.

V. Ives, 31 Tex. Civ. App. 272, 71 S.

W. 772; Glass V. Memphis & C. R.
Co., 94 Ala. 581, 10 So. 215.

Evidence of the general reputation

for sobriety of the plaintiff's intes-

tate is not admissible in an action for

his death in a collision at a railroad

crossing. Chesapeake & O. R. Co.

V. Riddle, 24 Ky. L. Rep. 1687, 72
S. W. 22.

Evidence as to the general charac-
ter and habits of the deceased
traveler killed at a crossing is not
competent upon the question of the

care exercised by him, although
there were no ej'e-witnesses and
there is no evidence as to how the

accident happened. Chase v. Maine
Cent. R. Co., 77 Me. 62, 52 Am.
Rep. 744.

The habits of care of the deceased
in crossing the railroad at the same
point at other times cannot be con-
sidered by the jurj' upon the ques-
tion of contributory negligence. The
only material fact is his conduct on
the occasion in question, and his prev-

ious habits or conduct have no bear-

ing upon this question. Guggenheim
V. Lake Shore & M. S. R. Co., 66
Mich. 150. 33 N. W. 161.

On Behalf of Defendant Evi-

Vol. X
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ings.'^^ In still other jurisdictions such evidence is competent when
the testimony of eye-witnesses is not available,'- or when the evi-

dence is conflicting^^ on the question of the care exercised by the

injured person, but not otherwise.

E. Injured Person's Condition at Time of Injury. — As

dence that one killed by a train at a
railway crossing was given to the

habit of intoxication is not admissible
to prove contributory negligence on
his part in an action for damages
against the company for his death.

Lane v. Missouri Pac. R. Co., 132
Mo. 4, 33 S. W. 645, 1 128 (the con-
trary holding by Sherwood, J., in the

main opinion is not concurred in by
his associates).

71. In an action against a railroad

company for negligently causing the

death of a traveler at a highway
crossing, evidence that it was the
uniform habit of the deceased to

slacken the speed of his horses and
look and listen for approaching
trains is competent as tending to

show his conduct at the time of the

injury. Smith v. Boston & M. R.,

70 N. H. 53, 82, 47 Atl. 290, 85 Am.
St. Rep. 596; Davis v. Concord & M.
R., 68 N. H. 247, 44 Atl. 388.

The fact that a man killed on a
railroad crossing was careful and
sober and had previously exercised
due care in passing over the same
crossing tends to repel any inference
of negligence arising from the mere
fact that he went upon the track
when a train was approaching. Mis-
souri Pac. R. Co. V. Mofifatt, 60 Kan.
113, 55 Pac. 837, 72 Am. St. Rep. 343.

72. Chicago, R. I. & P. R. Co. v.

Downey, 85 111. App. 175; Chicago,
R. I. & P. R. Co. V. Clark, 108 111.

113; McNulta V. Lockridge, 32 111.

App. 86.

Proof that the deceased was care-

ful, sober, industrious and in good
health and so situated that it is fairly

inferable that the instinct of self-

preservation was as strong in him
as in other men may be considered by
the jury in determining whether he
used due care ; and in the absence of
witnesses to the accident proof of
such circumstances legally tends to

prove that fact. Chicago, B. & Q.
R. Co. V. Gunderson, 174 111. 495, 51
N. E. 708.

Vol. X

Where the Evidence Leaves It in.

Doubt whether any person saw the
deceased when he was struck by the
train, evidence that the deceased was
a man of careful habits may be ad-
mitted. Illinois Cent. R. Co. v. Ash-
line, 171 111. 313, 49 N. E. 521.
The Fact that Several Witnesses

Saw the Deceased Fall at the time
he was struck by the tender of de-
fendant's engine does not make them
eye-witnesses where they had not
seen him before and did not know
he was there, and their testimony
could shed no light whatever upon
the question as to whether or not the

deceased was exercising due care at

the time he was struck other than
may be drawn as inferences from the
circumstances. Chicago, R. I. & P.

R. Co. V. Downey. 85 111. App. 175.

Where There Is an Eye-Witness,
to the accident, evidence of the de-
ceased's cautious habits is incompe-
tent. Cleveland, C. C. & St. L. R.-

Co. V. Moss, 89 111. App. I ; Indiana,
D. & W. R. Co. V. Koons, 72 111.

App. 497.
Where There Is Positive Testi-

mony as to what care and caution an
injured person actually exercised, it

is error to admit on his behalf testi-

mony in relation to his habits as to

sobriety or carefulness. Illinois

Cent. R. R. Co. v. Borders, 61 111.

App. 55-

In the Absence of Direct Evidence
the jury may consider the fact that

the deceased was a sober, industrious

man of good habits. Illinois Cent. R.

Co. V. Nowicki, 148 111. 29, 35 N.
E. 358.

73. Denver Tramway Co. v.

Owens, 20 Colo. 107, 36 Pac. 848.

In an action for injuries to a boy
caused by defendant's train at a

crossing, where the defendant claimed
that the accident was caused by
plaintiff's negligence in trying ta

jump on the moving train, the testi-

mony of witnesses on behalf of the

defendant that within a week previous
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bearing upon the degree of care exercised by the injured person, it

is competent to show that he was intoxicated at the time/*
F. Pre:vious SpE-cific Acts or Conduct of Injured Person.

Previous^^ or subsequent^'' acts of negligence by the injured per-

to the accident plaintifif was in the

habit of frequently jumping on mov-
ing trains in the immediate vicinity

of the place where the accident oc-

curred, was held improperly ex-
cluded, the evidence as to how the

injury occurred being conflicting.

Pittsburgh, C. C. & St. L. R. Co. v.

McNeil (Ind. App.), 66 N. E. 777,
citing Craven v. Central Pac. R. Co.,

72 Cal. 345, i3 Pac. 878.

74. Illinois Cent. R. Co. v. Cra-
gin, 71 111. 177.

In an action by a personal repre-

sentative of a person killed at a rail-

road crossing, it is error to exclude
evidence that when the deceased was
picked up his breath smelled of
liquor, that he had drunk beer shortly

before the injury and was drunk be-

tween eleven and twelve o'clock of

the day on which he was injured

some six hours later. " If he began
drinking in the morning and con-
tinued through the day, the testimony
was proper as tending to show that

his faculties of sight and hearing
were, at the time of the injury, less

acute than those of a sober and or-

dinarily prudent man." Wabash R.

Co. V. Prast, loi 111. App. 167.

75. In an action for injuries at a

crossing the defendant cannot show
that on former occasions the plaintifif

had gone to sleep in his wagon and
permitted his team to go on over
the crossing in question while he was
asleep, evidence of habitual negli-

gence in doing the act in question not
being competent upon the issue of

negligence in a particular instance.

International & G. N. R. Co. v. Ives,

31 Tex. Civ. App. 272, 71 S. W. 772.

Where the plaintiff's intestate was
killed while crossing the track in his

buggy, evidence as to isolated in-

stances of his having been found
asleep in his buggy was held im-
properly admitted, either to show that

he was asleep at the time he was
struck by the train or to show his

habit in this respect. Previous iso-

lated instances are rarely if ever com-

petent to prove a condition existing

at the particular time in question,
since such evidence tenders collateral

issues and the circumstances may not
have been the same, and even if it

were competent to prove a habit it

could not be shown in this way. Dal-
ton V. Chicago, R. I. & P. R. Co.,

114 Iowa 257, 86 N. W. 272, distin-

guishing Toledo St. L. & K. C. R.
Co. V. Bailey, 145 III. 159, 33 N. E,
1089, and Railway Co. v. Clark, 108
111. 113.

Contra. — Where it was claimed
that the deceased was negligent in

driving upon the crossing where he
was killed, it was held that the de-

fendant was properly permitted to in-

troduce evidence tending to show the

negligence of the deceased in driving

over railway crossings at other times

and places in the vicinity of locomo-
tives and moving trains. " Although
it is quite generally held elsewhere in

actions for negligence, that evidence

of other specific instances of negli-

gence on the part of either party is

not competent, because raising a col-

lateral issue, yet in this state a differ-

ent rule prevails, and has become es-

tablished in cases where the evidence
is conflicting; and it is here held to

be competent to show that the party
charged with negligence had per-

formed or omitted the same act in

the same way before, as tending to

show that he did or omitted the act

at the time in question, on the ground
that a person is more likely to do a
thing in a particular way, as he is

in the habit of doing or not doing
it." Parkinson v. Nashua & L. R.

Co., 61 N. H. 416. To the same effect

State V. Manchester & L. R., 52 N.
PI. 528.

76. Evidence as to the manner in

which the plaintiff crossed the track

at the same point two hours after

the injury complained of is not ad-
missible to show his negligence-

Delaware, L. & W. R. Co. V. Con-
verse, 139 U. S. 469.

Vol. X
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son at the same crossing cannot be shown by the defendant, but

such person's previous precautions have been held admissible to

negative his contributory negligence/''

12. Existence of Crossing and Rights of Defendant in Street.

On the question of whether there was a public crossing at the place

of the accident, long continued user by the people may be

shown.''® Municipal ordinances may be admissible to show that

the defendant's rights in the street where the accident happened are

not exclusive,'''* and user by the public and the acts of the defend-

ant may be competent for the same purpose.®*^

13. When Cars Block Crossing.— Where the accident occurred

because of the injured person's attempt to pass between or around
cars blocking a public crossing it is competent to show that defend-

ant frequently blocked the street in this manner f'^ that people were
accustomed to pass in the way plaintiff attempted to pass between*^

77. Where the deceased was killed

at a railway crossing, on the question

of his exercise of due care it was
held proper to show that on the pre-

ceding morning when going over the

same crossing he stopped and looked

up and down the track before enter-

ing upon it. Lyman v. Boston & M.
R., 66 N. H. 200. 20 Atl. 976, 11 L.

R. A. 364.

In an action for the killing of

plaintiff's intestate at a public cross-

ing, on the question of the care ex-

ercised by the decedent it was held

competent for the plaintiff to show
that the deceased upon numerous
other occasions when crossing at this

point had remarked upon the dan-
gerous character of the crossing and
had taken precautions to avoid col-

lision. Stone V. Boston & M. R., 72
N. H. 206, 55 Atl. 359.

78. Easley v. Missouri Pac. R.

Co., 113 Mo. 236, 20 S. W. 1073;
Clampit V. Chicago, St. P. & K. C.

R. Co., 84 Iowa 71, 50 N. W. 673.

See article " Highways," Vol. VI.
79. Goodrich v. Burlington, C. R.

& N. R. Co., 103 Iowa 412, 72 N.
W. 653.

80. On the question of whether a

certain order of the county court gave
the defendant company the exclusive

use of the public highway where the

plaintiff was injured or only an ease-

ment therein, it is competent for the

plaintiff to show how the public has

used the highway, if at all, since the

entry of such order, and also what

Vol. X

claims, if any, the railway officials

have made as to the company's rights.

Turney v. Southern Pac. Co., 44 Or.

280, 75 Pac. 144, 76 Pac. 1080. See
Central R. & Bkg. Co. v. Rylee, 87
Ga. 491, 13 S. E. 584, 13 L. R. A.

634, and article " Highways,"
Vol. VI.

81. Gulf, C. & S. F. R. Co. V.

Grisom (Tex. Civ. App.), 82 S. W.
671 (custom of blocking street).

In an action for injuries received

by the plaintiff while passing over a

walk reaching over defendant's track

to its depot, which injuries were
caused by the sudden pushing to-

gether of cars that stood on each
side of the walk, where the petition

charged that by long continued
course of conduct the railroad had led

plaintiff to believe that it had opened
the space between the cars in order
that he and the public might pass
between them ; it was held no error

to permit a witness to testify

as to the company's custom of
separating cars left standing on
this crossing and of giving sig-

nals when about to place cars up-
on that track or moving them over
it, such evidence being competent both

on the question of the defendant's

negligence and the plaintiff's alleged

contributory negligence. Gurley v.

Missouri Pac. R. Co., 122 Mo. 141, 26

S. W. 953. Contra,— Rumpel v.

Oregon S. L. & U. N. R. Co., 4 Idaho
13. 35 Pac. 700, 22 L. R. A. 725.

82. Gulf, C. & S. F. R. Co. V. Gri-
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or around^^ the cars, and that others ahead of the plaintiff were pass-

ing between the cars.^* And as evidence of an invitation or Hcense

to pass between cars plaintiff may show the defendant's custom of

leaving an opening for this purpose.^^

14. Injuries at Crossing. — A. Character, Condition and
Surroundings of Crossing. — a. Generally. — As bearing upon
the degree of care exercised by both parties, and the necessity there-

for, it is competent to show the character and surroundings of the

crossing where the accident occurred.^*'

som (Tex. Civ. App.), 82 S. W. 671.

Contra. — Where the plaintiff's in-

juries were received while attempting
to pass under defendant's train which
was blocking a public street, evidence
that the defendant company block-

aded streets at other times and that

people were accustomed to crawl
under the cars on such occasions was
held incompetent. Rumpel v. Oregon
S. L. & U. N. R. Co., 4 Idaho 13, 35
Pac. 700, 22 L. R. A. 725.

83. In an action for killing plain-

tiff's intestate while going around the
end of a freight-train which was ob-

structing a street, it was held compe-
tent to show the custom of people
when crossing the track at that point
to go around the end of any freight-

train which might be obstructing the
street, such evidence being admissible
on the question of the negligence of
the defendant, which knew of and ac-

quiesced in the custom. Leary v.

Fitchburg R. Co., 53 App. Div. 52,

65 N. Y. Supp. 699.
84. Chicago, B. & Q. R. Co. v.

Russell (Neb.), 100 N. W. 156 (see
note following).

Where the plaintiff was injured
while passing between cars which
were unlawfully blocking a street,

evidence that he saw others cross be-
fore him was held properly admitted
on the question of the defendant's
negligence in starting the train with-
out warning. Burger v. Missouri
Pac. R. Co., 112 Mo. 238, 20 S. W.
439. 34 Am. St. Rep. 379; Schmitz v.

St. Louis, I. M. & S. R. Co., 119 Mo.
256, 24 S. W. 472, 23 L. R. A. 250;
San Antonio & A. P. R. Co. r. Green
(Tex. Civ. App.), 49 S. W. 672; s. c,
20 Tex. Civ. App. 5, 49 S. W. 670.

85. Where the plaintiff was in-

jured while attempting to pass
through an opening between cars

which had been blocking a village

street and sidewalk for a period of
twenty or thirty minutes, it was held
competent for him to show that he
saw others crossing through the same
opening ahead of him and that it was
the custom of the railway company
for a long time prior thereto to make
openings of a similar character
through freight-trains similarly situ-

ated, for the purpose of showing a li-

cense or invitation of the railroad
company to pass through this open-
ing. Chicago, B. & Q. R. Co. v.

Russell (Neb.), 100 N. W. 156, citing-

Atchison, T. & S. F. R. Co. v. Cross,
58 Kan. 424, 49 Pac. 599; Thurber v.

Harlem Bridge Etc. Co., 60 N. Y. 326.
86. It is competent to show by any

witness acquainted with the situation

that the track at the scene of the acci-

dent was straight and for what dis-

tance the view of the crossing was
unobstructed. Baltimore & O. R.
Co. V. Hellenthal, 88 Fed. 116, 31
C. C. A. 414.

"The plaintiff may show as a cir-

cumstance indicating the character of
the crossing and the degree of care
required that the highway is crossed
by the tracks of several companies
upon which trains generally pass in

rapid succession. New York, C. &
St. L. R. Co. V. Luebeck, 157 111. 595,

41 N. E. 897.

Evidence that the highway at the

crossing was not as wide or in as

good and passable condition at the

time of the accident as it was prior

to the construction of the railroad

was held properly admitted for the

purpose of determining the vigilance

to which the defendant and its em-
ployes are to be held in the use of

signals and the operation of trains in

their approach to and passage over

the crossing. Funston v. Chicago, R.

Vol. X
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b. Lights. — Where the accident occurred at night the presence

or absence of hghts at the crossing may be shown,*^ but if rehed
upon as an act of neghgence it must be alleged.^^. As evidence of
the degree of illumination existing at the time in question witnesses

may testify as to how far they could see at the same crossing under
substantially the same conditions on other occasions.®^

c. The Grade of the Track approaching the crossing may be
shown.®"

d. Obstructions to View. — Evidence that the view of the track

on either side of the crossing was obstructed by natural or artificial

objects,'-*^ or that the defendant had left cars so as to obstruct the

I. & P. R. Co.. 6i Iowa 452, 16 N.
W. 518.

Evidence as to the Number of

Residences In the Immediate Vi-

cinity was held properly admitted
as bearing upon the degree of care

which should have been exercised by
the defendant. " We think it was
proper to show all the surroundings,

and, as far as could be, to show the

exact situation, so that the jury could
determine whether the defendant had
exercised such degree of care as it

was required to do under the exist-

ing circumstances and conditions."

Nosier v. Chicago, B. & Q. R. Co.,

72, Iowa 268, 34 N. W. 850.

It Is Not Material Whether the
Highway or Railway Was Built
First. But evidence that the high-

way was an old and well es-

tablished one, though not im-
portant, is competent to show that

the defendant could not be ignorant
of the fact that at the crossing in

question there was a public highway.
Delaware, L. & W. R. Co. v. Con-
verse, 139 U. S. 469. Compare Rob-
inson V. Fitchburg & W. R. Co., 7
Gray (Mass.) 92.

87. Easley v. Missouri Pac. R. Co.,

113 Mo. 236, 20 S. W. 1073 (as part

of the res gestae and as having a di-

rect bearing on the issue of plaintiff's

alleged contributory negligence).
88. Where the negligence alleged

is the failure to give the proper sig-

nals and running at too fast a rate of

speed, it is not proper to show that

the negligence consisted in the failure

of the defendant to have a light at

the crossing. " The fact that it was
dark, or that there was no light near
the crossing, under the allegations

made might have been proved as a

Vol. X

circumstance in the case explanatory
of the acts of both the parties, but
not to show that it was the duty of
defendant to keep the place lighted^

or that it was negligent not to have
the light there." This could not be
done in the absence of averment of
the fact. Missouri Pac. R. Co. v^

Hennessey, 75 Tex. 155, 12 S. W. 608-

89. Where the deceased was run
over and killed on a public crossing at

night by the tender of a switch en-
gine, and the sufficiency of the lights

about the railroad platform near by
became material on the question of
defendant's negligence and plaintiff's

contributory negligence, it was held

that the testimony of witnesses who,
over two years after the accident but
near the same hour of a not dissimilar

night and while an engine and tender

were standing at about the point

where deceased was killed, were in

the same position as the deceased, as

to the possibility of distinguishing the

tender with the lights as then ar-

ranged, was admissible. And if the

testimony as to whether there was
any change in the arrangement of

the lights was conflicting the evi-

dence should be admitted under
proper instructions to the jury.

Houston & Texas Cent. R. Co. v.

Waller, 56 Tex. 331.
90. San Antonio & A. P. R. Co-

V. Bowles (Tex. Civ. App.), 30 S.

W. 89 (admissible for the plaintiff

as bearing upon the question whether
there was negligence in the rate of

speed at which the train was moving
and whether or not due care was
exercised to avert injury after the

danger was discovered).
91. Plaintiff May Show the Lo-

cation of the Different Houses near
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view of travelers,^^ is competent on the question of the care re-

quired of the respective parties. The length of time such obstruc-

tions had existed prior to the accident is relevant only on the ques-

tion of notice,*^^ but, it seems, may be shown as part of the history

of the case.®*

e. Amount of Travel. — The amount and character of the travel

over the crossing in question may be shown as bearing upon the

degree of care required of the railroad company."^

the crossing and of the cars standing

on a side-track near by, all of which
are obstructions to the view of a

person approaching a crossing and
therefore increase the defendant's

obligation to exercise care at such

place and likewise bear upon the

question of the contributory negli-

gence of the injured person. Mem-
phis & C. R. Co. V. Martin, 117 Ala.

367. 23 So. 231.

Trees and Other Obstructions.

International & G. N. R. Co. v.

Kuehn, 2 Tex. Civ. App. 210, 2 S.

W. 58.

The Existence of a Hill Near the
Crossing where the accident oc-

curred, through which the defendant's

railway was cut and which obscured
the view of approaching trains, is a
competent circumstance. Leitch v.

Chicago & N. W. R. Co., 93 Wis. 79,

67 N. W. 21.

Evidence of the existence of such

obstructions shortly after the acci-

dent is competent to show their

presence at the time thereof, thus

where it is claimed that cars stand-

ing on a track near by obstructed the

plaintiff's view, a witness may testify

that at six o'clock on the morning
following the evening when the acci-

dent occurred the cars were standing

there as claimed. Missouri, K. & T.

R. Co. V. Oslin, 26 Tex. Civ. App.

370. 63 S. W. 1039.

92. Evidence as to other cars

standing on a side-track next to the

crossing where the accident occurred
may be competent to show the situa-

tion and as affecting the care and
caution required of the respective

parties. Chicago & E. I. R. Co. v.

Johnson, 61 111. App. 464; Memphis
& C. R. Co. V. Martin, 117 Ala. 367,

23 So. 231. See also Presby v. Grand
Trunk R., 66 N. H. 615, 22 Atl. 554-

93. In an action for injuries re-

ceived at a street crossing, it is com-

petent to show that certain lumber
piled up between the tracks near the

crossing had been kept piled up be-

tween those tracks continuously dur-
ing the year preceding the accident,

where there is nothing to show that

defendant had notice of this obstruc-

tion. " It is insisted that the only

proper inquiry was as to the situa-

tion at the particular time of the ac-

cident. And this is true if the de-
fendant had notice of the situation."

But the testimony was proper " as

tending to show notice to the de-

fendant of the obstruction of the

crossing." Chicago & E. I. R. Co.

V. Thomas (Ind.), 55 N. E. 861.

94. Where it appeared that the

view of the crossing at which the de-

ceased was killed was obstructed by-

empty freight-cars standing on the

track near by, it was held no error to

permit the plaintiff to show how long

they had been permitted to stand

upon the track prior to the time of

the accident, although the material

inquiry was as to the condition of

things when the accident occurred.

This fact was merely a part of the

history of the case. Thomas v.

Delaware, L. & W. R. Co.. 8

Fed. 729.

95. Chicago, B. & Q. R. Co. v.

Gunderson, 174 111. 495. 5i N. E. 708.

Indianapolis Union R. Co. v. Boett-

cher, 131 Ind. 82, 28 N. E. 55i-

It is competent to show that the

crossing where the accident occurred

was thronged with people, as bearing

upon the question of the defendant's

negligence. Railway Co. v. Herrick,.

49 Ohio St. 25. 29 N. E. 1052.

Evidence that the crossing at which

the plaintiff's intestate was killed is

in a thickly settled and populous

part of the city and constantly

traveled over by large numbers of

people is admissible in support of an

allegation that the train which killed

Vol. X
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f. Opinion Evidence. — An opinion as to whether the crossing

was a dangerous one is not competent, this question being one for

the jury to determine from the location and surroundings."® And
opinions as to the character of the crossing in certain respects are

not admissible, but the facts should be given to the jury."^ A wit-

ness may, however, state the length of time required for a team to

pass over the crossing,''^ and the first point on the highway at which
a traveler could have seen the train.®"

B. The Conditions at Other Crossings in the immediate vi-

cinity may, under some circumstances, be shown,^ but ordinarily

such evidence is irrelevant, the only issue being the conditions at

the crossing where the injury was inflicted.^

C. Speed of Train. — a. Generally. — As a part of the res gestae

and as bearing upon the care exercised by both parties to the acci-

dent it is competent to show the rate of speed at which the train

was running at the time of the accident irrespective of any statute

or ordinance, or rules of the railway company, regulating the

speed.^ Hence any competent evidence tending to show this fact

the intestate was nm at an unreason-
able rate of speed. Overtom v. Chi-

cago & E. I. R. Co., i8i 111. 323, 54
N. E. 898.

Evidence that the defendant had
constructed a crossing under the

railroad which was equally con-

venient to travelers, and by reason

thereof the crossing on which the

plaintiff was injured was little used
by the public to the knowledge of the

defendant, was held competent as

bearing upon the question of the de-

fendant's negligence in running its

trains over the crossing at a high

rate of speed. L. S. & M. S. R. Co.

V. Reynolds, 21 Ohio Cir. Ct. 402.

96. King V. Missouri Pac. R. Co.,

98 Mo. 235, II S. W. 563.

97. A witness cannot state that

the approach to a crossing was too

narrow to permit of a wagon turn-

ing upon it with safety. The facts

only must be given to the jury. In-

ternational & G. N. R. Co. V. Kuehn,
2 Tex. Civ. App. 210, 2 S. W. 58.

98. International & G. N. R. Co.

v. Kuehn, 2 Tex. Civ. App. 210, 2

S. W. 58.

99. Where the plaintiff had testi-

fied that bushes extended along the

road on the approach to the railway,

a question as to where was the first

point at which the train could be

seen on account of the bushes was
held not objectionable as calling for

Vol. X

a conclusion. Kansas City, M. & B.

R. Co. V. Weeks, 135 Ala. 614, 34
So. 16.

1. Where the plaintiff was injured

at a crossing, evidence that all the

other crossings in town were so torn

up and in bad condition on the day
of the accident is admissible to show
why the plaintiff who knew the con-
dition of the crossing before he at-

tempted to drive across it did not

go by some other route, as well as

to show negligence on the part of

the defendant in leaving the other

crossings in such condition. Galves-

ton, H. & S. A. R. Co. V. Matula
(Tex.), 19 S. W. 376.

2. Missouri, K. & T. R. Co. v.

Matherlv. 35 Tex. Civ. App. 604, 81

S. W. 589.
3. Galveston, H. & S. A. R. Co.

z'. Eaten (Tex. Civ. App.), 44 S. W.
562; Stepp V. Chicago, R. I. & P.

R. Co., 85 Mo. 229; Olson v. Oregon
S. L. R. Co., 24 Utah 460, 68 Pac.

148. See also Chicago & N. W. R.

Co. V. Dunleavy, 129 111. 132, 22 N.

E. IS.

While Unusual Speed of railroad

trains does not of itself constitute

negligence, yet it may be considered

with other circumstances in determin-

ing the degree of care exercised.

Artz V. Chicago, R. I. & P. R. Co.,

44 Iowa 284.

Evidence that the locomotive which
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is admissible.* Opinion evidence is admitted to prove speed.^

b. Speed at Other Places. — As tending to show the speed of

the train at the place of the accident it is competent to show its speed

a short distance from there.^ And evidence of its speed at other

killed the plaintiff's intestate while
the latter was leaving his work of

shoveling ashes from an ash-pit in

a railroad yard, was running faster

than usual was held properly admit-
ted. Sullivan v. Tioga R. Co., 44
Hun (N. Y.) 304.

To run a train at a rapid rate of

speed across a public street in a city

or town is prima facie wilful negli-

gence. Eskridge v. Cincinnati, N. O.
& T. P. R. Co., 89 Ky. 367, 12 S.

W. 580.

On Question of Contributory Neg-
ligence.— In an action for killing

plaintiff's horse in a collision at a

railway crossing where it appears

that the horse was attached to the

back of plaintiff's wagon, which
crossed just ahead of the train, al-

though the action was based on the

failure to give the statutory signals,

evidence in regard to the speed of

the train was held properly admitted
on behalf of the plaintiff upon the

question of the plaintiff's alleged

contributory negligence. Frazier v.

Wabash R. Co., 75 IMo. App. 253.

The Defendant May Show the
Rate of Speed at which the train

was running when it killed the de-

ceased as tending to show whether
or not the deceased under all the cir-

cumstances exercised due care, and
whether other alleged acts or omis-
sions on the part of defendant's ser-

vants caused the injury. Illinois

Cent. R. Co. v. Slater, 129 111. 91, 21

N. E. 575. 16 Am. St. Rep. 242, 6

L. R. A. 418.

4. Where there is evidence that

the plaintiff's intestate was thrown
as high as a trolley wire at the place

of the accident by the train which
killed him, it is competent to show
the height of such trolley wire as

bearing upon the rate of speed at

which the train was going. Overtom
V. Chicago & E. I. R. Co., 181 111.

323. .54 N. E. 898.

Evidence of the running time of
defendants' trains over the whole
road or over any given portion of it

is relevant on the question of the

rate of speed at any given point on
the road. Nutter v. Boston & iM. R.,

60 N. H. 483.
Testimony Showing How Far a

Train of Cars Ran After Striking

the plaintiff's intestate is competent
as tending to show that the train was
running at a greater speed than al-

lowed by ordinance of the city in

which the accident occurred, and al-

so that the train was not under
proper control. Pennsylvania Co. v.

Conlan, loi 111. 93.

5. Walsh V. Missouri Pac. R. Co.,

102 Mo. 582, rs S. W. 757; Chicago
B. & Q. R. Co. V. Gunderson, 174
111. 495, 51 N. E. 708. See article
" E.XPERT AND Opinion Evidence,"
Vol. V, p. 506.

Evidence that the train which ran
down the plaintiff's intestate " was
going fast " is not incompetent al-

though the witness is unable to state

the speed in miles per hour. Over-
tom V. Chicago & E. I. R. Co., 181

111. 323. 54 N. E. 898. To the same
effect Illinois Cent. R. Co. v. Ash-
line, 171 111. 313, 49 N. E. 521.

A witness who was a passenger on
the train at the time of the accident

and had traveled by the same train

five or six times in three years was
held properly permitted to testify

that the speed of the train " might
have been si.xty miles an hour."

Stone V. Boston & M. R., 72 N. H.
206. 55 Atl. 359-
A Plaintiff Injured at a Crossing

may testify as to the speed of the

train as part of the res gestae with-

out being an expert. Covell 7'. Wa-
bash R. Co., 82 Mo. App. 180.

A brakeman of long experience, in

an action by him for injuries re-

ceived in a wreck caused by the de-

railment of the train on a curve, may
give his opinion that the train at

the time and place in question was
running at a dangerous rate of

speed. Northern Ala. R. Co. v. Shea
(Ala.). 37 So. 796.

6. Savannah. F. & W. R. Co. V.

Flannagan, 82 Ga. 579, 9 S. E. 471,

14 Am. St. Rep. 183 (speed at a

Vol. X
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stations and other places on the same trip has been held proper^
c. Speed on Other Occasions. — Evidence of the speed of the

same train on other occasions at the same place^ or in the same vi-

cinity^ has been held admissible, though it has also been held in-

competent. ^"^

d. Customary Rate of Speed. — The customary rate of speed of

the same train at the point in question both before and after the

accident may be shown as evidence of its speed at the time of the

injury/^ at least where the other evidence is conflicting.^-

point shortly before the train reached

the place of the accident).

Where it appeared that the de-

ceased was killed at a crossing by
a wild engine running at a high rate

of speed, the testimony of a witness

as to the management and speed of

the engine at a crossing three-fourths

of a mile from where the accident

happened, was held properly admitted
as tending to show its management
and speed at the place of the acci-

dent within a minute or so after-

wards. Lyman v. Boston & M. R.,

66 N. H. 200, 20 Atl. 976, II L. R.
A. 364.

7. At Other Stations on Same
Trip— Where the rate of speed of

the train causing the injury was
claimed to have been dangerous, it

was held competent to show that at

other stations the train had run at a

dangerous rate of speed on the same
journey. Galveston, H. & S. A. R.
Co. V. Kutac, 76 Tex. 473, 13 S. W.
327. Compare infra, I, 13, E.

8. Whether such evidence should
be excluded for remoteness of time
or place is a question of fact for

the trial court. State v. Boston & M.
R., 58 N. H. 410; Nutter v. Boston <&

M. R. 60 N. H. 483.
9. In an action for killing plain-

tiff's intestate at a public crossing,

the testimony of a witness that he had
timed the speed of the same train

many times before and since the ac-

cident between stations within a few
miles of the crossing in question and
that it frequently covered a certain

number of miles in a given time was
held properly admitted, as was also

the testimony of another witness that

a few days before the trial he had
made observations as to the speed of

the train in question and computed it

at a certain rate per hour. Stone v.

Vol. X

Boston & M. R., 72 N. H. 206, 55
Atl. 359-

10. Shaber v. St. Paul, M. & M.
R. Co., 28 Minn. 103, 9 N. W. 575.

11. Nutter V. Boston & M. R., 60

N. H. 483. Savannah, F. & W. R.

Co. V. Flannagan, 82 Ga. 579, 9 S. E.

471, 14 Am. St. Rep. 183.

12. Chicago, St. L. & P. R. Co. V.

Spilker, 134 Ind. 380, 33 N. E. 280,

34 N. E. 218 ; McKerley v. Red River,

T. & S. R. Co. (Tex. Civ. App.),

8s S. W. 499-

Where the speed of the train which
injured the plaintiff is in issue and
the evidence thereon conflicting, the

plaintiff in support of other evidence

as to its rate of speed may show
what was the customary rate of speed

at which the defendant's engines ran

backwards over the same crossing in

the same way as the engine in ques-

tion and in the same direction for a

considerable time prior to the acci-

dent. " There can be no doubt that

proof of particular instances in which
defendant's engines ran at a given

speed, or that they had occasionally

run at a given speed, would not have
been admissible, for from such de-

tached cases no inference whatever
could be drawn as to the speed of the

engine in this instance. But, where
the evidence is conflicting as to the

speed in a particular instance, proof

of the customary or habitual speed at

which the engines of defendant ran

under like circumstances, may be

given, to show that the evidence for

plaintiff, or for defendant, is the more
probable. It could be given only in

support of other evidence of the speed

in the particular case. It does not

differ materially, in principle, from
proof of a rule or regulation of the

defendant, fixing the rate of speed

for its engineers in such cases. Such
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e. Contract With Toivii. — Where a railroad contracts with a

town not to run its trains through the streets above a certain rate

of speed, a breach of the contract is some evidence of neghgence in

an action for damages for personal injuries caused by a train ex-

ceeding such speed limit.
^'^

D. Signals. — a. Generally. — Evidence that no signal was
given by the train as it approached the crossing is competent, al-

though there w'as no statute or ordinance requiring signals to be

given.^*

b. Rebuttal. — The defendant may show in rebuttal that an or-

dinance prohibited the giving of such signals within the city limits.^'

c. Effect of Failure to Give. — The mere fact that no signal was

a rule or regulation would not be in-

dependent evidence that, in any par-

ticular instance, an engine was run-
ning at a prescribed rate; but it

would be proper, as against the de-

fendant, at any rate, in support of

other evidence that the engine was
going at that rate." Shaber v. St.

Paul, M. & ^I. R. Co., 28 Minn.
103, 9 N. W. 575.

In Red River T. & S. R. Co. v.

McKerley (Tex.), 86 S. W. 921, the

supreme court, in determining whether
it had jurisdiction of an appeal from
the court of civil appeals on the al-

leged ground that the latter in Mc-
Kerley V. Red River, T. & S. R. Co.
(Tex. Civ. App.), 85 S. W. 499, had
overruled its previous decision in

Houston & T. C. R. Co. v. Jones, 16

Tex. Civ. App. 179, 40 S. W. 745,
held that the two cases were distin-

guishable and not conflicting, on the

ground that the admissibility of the
customary rate of speed of the
•defendant's train past the place of the
accident to show its speed at the time
thereof, there being no other evidence
as to its rate of speed at that time,

presented a different question from
its admissibility when there was other
conflicting evidence upon the same
question. But the court expressly
declined to pass upon the correctness
of the ruling in either case.

Contra. — Evidence as to the usual
rate of speed of the defendant's
trains at the crossing where the acci-

dent occurred is not admissible upon
the issue whether or not the train in

question was being run at a negligent
rate of speed ; nor is it made com-
petent by the testimony of a witness
that he thought the train was going

at about the usual rate of speed.

Aiken v. Pennsvlvania R. Co., 130
Pa. St. 380, 18 Atl. 619, 17 Am. St.

Rep. 775.
13. The contract is " similar to an

ordinance, in purpose and legal effect

at least, in civil actions." Duval v.

Atlantic Coast Line R. Co., 134 N.
C. 331, 46 S. E. 750, loi Am. St.

Rep. 830, 65 L. R. A. 722.
14. Such fact constitutes part of

the res gestae and bears on the ques-
tion of contributory negligence.

Covell V. Wabash R. Co., 82 Mo.
App. 180; Harrington v. Erie R. Co.,

79 App. Div. 26, 79 N. Y. Supp. 930.

See also Spires v. South Bound R.
Co.. 47 S. C. 28, 24 S. E. 992.

Notwithstanding the Previous
Repeal of a statute requiring the
sounding of a whistle or the ringing
of a bell when a train is approaching
a crossing, it was held competent to

show that in the case in question no
such signals were given. Friess z'.

New York Cent. & H. R. R. Co.,

67 Hun 205, 22 N. Y. Supp. 104,

judgment affirmed 140 N. Y. 639, 35
N. E. 892.

But such evidence is not competent
where it appears that the failure had
no bearing upon the accident. Ohio
Val. R. Co. V. Young, 19 Ky. L. Rep.
158, 39 S. W. 415.

15. Where the plaintiff, injured by
a collision with defendant's train

at a street crossing, alleged and
proved the failure of the defendant's
ser\-ants to sound the whistle and
ring the bell of the engine when ap-
proaching the crossing, it was held
competent for the defendant to show
an ordinance of the city council pro-
hibiting the sounding of whistles and

Vol. X
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given by the train, in the absence of statute or ordinance requiring

it, does not shift to the defendant the burden of showing that such

failure was not neghgence/*^

E. Precautions At Other Crossings. — Evidence that certain

precautions are taken at some crossings is not competent to show
neghgence in faihng to take similar precautions at another cross-

ing/'

F. Flagman or Gatekeeper. — The plaintifif may show that no
flagman was present at the time of the accident,^^ or that the de-

fendant maintained no flagman at the crossing in question, even

though no law requires a flagman to be placed at that particular

crossing.^** And an allegation of this fact is unnecessary where

it does not constitute negligence per se.^'^ And though a flagman

ringing of bells on engines while

passing through the city. Pennsyl-

vania Co. V. Hensil, 70 Ind. 569, 36
Am. Rep. 188.

16. Kelsey v. Jewett, 28 Hun (N.

Y.) 51-

17. The fact that a railroad com-
pany maintains electric signals at

some highway crossings has no ten-

dency to show that it was negligent

in not maintaining such signals at

a particular highway crossing, and
such evidence is therefore collateral

to the issue. McGovern v. Smith, 73
Vt. 52, 50 Atl. 549.

But Evidence That the Train on

the Same Trip Gave no Signals at a

near-by crossing is admissible ; thus

upon the issue of whether the train

gave any signals as it approached

the crossing where the accident

occurred, evidence that no signals

were given at a similar crossing three

miles distant was held properly ad-

mitted. Bower v. Chicago, M. & St.

P. R. Co., 61 Wis. 457, 21 N. W.
536. Compare supra I, 13, C, b.

18. Chicago, B. & Q. R. Co. v.

Gunderson, 174 111. 495, 51 N. E. 708.

In an action for injuries received

while attempting to pass between
cars unlawfully blocking a street, evi-

dence that no flagman was present at

the time of the accident was held ad-

missible to show negligence on the

part of the defendant. Schmitz v.

St. Louis, I. M. & S. R. Co., 119

Mo. 256, 24 S. W. 472, 23 L. R. A. 250.

Where the injury was caused by
backing a freight train over a cross-

ing on a dark night, the fact that no
flagman was stationed at the cross-

Vol. X

ing was held a proper circumstance
for the consideration of the jury.

Union Pac. R. Co. v. Henry, 36 Kan.
565. 14 Pac. I.

19. Reid V. New York, N. H. &
H. R. R. Co., 63 Hun 630. 17 N. Y.
Supp. 801 ; Friess v. New York Cent.

& H. R. R. Co., 67 Hun 205, 22 N.
Y. Supp. 104; Houghkirk v. Canal
Co., 92 N. Y. 219, 44 Am. Rep. 370;
Harrington v. Erie R. Co., 79 App.
Div. 26, 79 N. Y. Supp. 930; Chicago
R. I. & P. R. Co. V. Durand, 65
Kan. 380, 69 Pac. 356; English v.

Southern Pac. Co., 13 Utah 407, 45
Pac. 47, 57 Am. St. Rep. 772, 35 L.

R. A. 155; Chicago & E. I. R. Co. v,

Johnson, 61 111. App. 464.

Even in the absence of any statute

or ordinance on the subject the pres-

ence or absence of a flagman at the

crossing where the accident occurred

may be shown in connection with

other facts and circumstances on the

question of the defendant's negli-

gence. " This is nothing more than

to allow proof of the actual condition

of things at the time." Hoye v.

Chicago & N. W. R. Co., 67 Wis. i,

29 N. W. 646. To the same effect

Abbot V. Dwinnell, 74 Wis. 514, 43
N. W. 496; Carrow v. Barre R. Co.,

74 Vt. 176, 52 Atl. 537-

20. An allegation that no flagman

was maintained at the crossing is

unnecessary to render evidence of

this fact competent where the main-

tenance of such a flagman is not re-

quired by any statute or ordinance,

since in such case it would not be

negligence per se. Lesan v. Maine
Cent. R. Co., 77 Me. 85.
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is kept at the crossing it is competent to show that he was neglect-

ing his duty at the time.-^ But evidence of his misconduct on pre-

vious occasions is not admissible.^^ Nor is evidence of his incom-

petency relevant on the question of his alleged negligent operation

of the gates.-^ The defendant may rebut a claim of incompetency

and intemperance by showing that the flagman was careful and
temperate.-* The fact that, many years before, the defendant, at

the request of the authorities had maintained a flagman at the

crossing, or that the defendant's predecessor had represented that

one was necessary, has no bearing on the conditions and necessities

at the time of the accident ;-° nor is it competent to show an official

expression of opinion by the public authorities that no flagman was
necessary.^''

G. Gates— The fact that no gates were maintained at the street

crossing may be shown,-' or that the gates were not closed when

Where the negligence alleged was
in the management, direction and
running of the locomotive, it was
held that the plaintifif might show the

absence of a flagman and safety gates

at the crossing where the accident
occurred. " It was not necessary to

aver in the declaration all the facts

and circumstances bj^ which he ex-

pected to show the negligence
charged. Without averring it, he had
the right to show, if he could, that

the whistle was not blown, nor the

bell rung ; that no lookout was kept

;

that the track was obstructed ; that

the locomotive was running very
rapidly ; the absence of a gateman or
safety gates—or any other fact or cir-

cumstance which tended to show that

the defendant was negligent in the

running of its locomotive at that par-

ticular time and place, as to travel-

ers." Atlantic & D. R. Co. v. Reiger,

95 Va. 418, 28 S. E. 590.
21. The plaintiff may show chat

the gatekeeper at the crossing where
the accident occurred was asleep two
and a half hours previous to the acci-

dent, as tending to show that he was
asleep at the time it occurred. Balti-

more & P. R. Co. V. Carrington, 3
App. D. C. lor, citing Warner v. New
York Cent. R. Co., 45 Barb. (N. Y.)

299, as holding that in an analogous
case evidence that the flagman had
been drinking some time before the
accident was admissible.

Where the plaintiff claimed that
the flagman at the crossing where the
accident happened was in his shanty

32

at the time, he was held properly per-

mitted to show that the flagman was
lame. Tucker v. New York Cent. &
H. R. R. Co., II N. Y. Supp. 692,

judgment reversed 124 N. Y. 308, 26
N. E. 916.

22. In an action against a railroad

company for damages caused by a
collision at a crossing, evidence of

the intoxication on previous occasions

of the flagman stationed there was
held immaterial. Warner v. New
York Cent. R. Co., 44 N. Y. 465.

23. Evidence that the gatekeeper
at the crossing where the accident

happened was only sixteen years old
is not material on the question of

whether the gates were negligently
operated ; the competency of the gate-
man not being put in issue b}' the

pleadings. Siracusa v. Atlantic City

R. Co., 68 N. J. L. 446, 53 Atl. 547.
24. Gahagan v. Boston & L. R.

Co., I Allen (Mass.) 187, 79 Am.
Dec. 724.

25. Tyler v. Old Colony R. Co.,

157 Mass. 336, 32 N. E. 227.

26. Shaw c'. Boston & W. R. Corp.,

8 Gray (Mass.) 45.
27. Atlantic & D. R. Co. v. Reiger,

95 Va. 418, 28 S. E. 590. See also

Chicago, R. I. & P. R. Co. v. Durand,
65 Kan. 380, 69 Pac. 356.

It is proper to show that there

were no gates at the crossing, for

the purpose of showing the physical

condition and surroundings of the

place where the accident occurred.

Cleveland, C, C. & St. L. R. Co. v.

Chinsky, 92 111. App. 50; Cohen v.

Vol. X
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the injured person tried to cross at the time of the collision.^'

H. Sign-Board. — The absence of a sign indicating a railroad

crossing may be shown,^^ even though no ordinance or statute re-

quires such a sign.^°

I. State and Municipal Regulations. — a. Generally. — The
violation of state and municipal regulations as to the speed of

trains,^^ giving signals,^- maintaining lookouts,^^ flagmen,^* and
lights^^ at crossings, may be shown upon the issue of negligence.

But a city ordinance is not admissible if the injury occurred out-

side the limits of the city^® or those fixed by the ordinance itself,^^

Chicago & N. W. R. Co., 104 111.

App. 314.
Although Not Required by Sta-

tute Evidence that the defendant
maintained no gates or flagman at

the crossing where the accident oc-

curred is admissible where it appears
that the crossing was located in the

center of a populous city where
traffic was crowded, although there

was no statute requiring such pre-

cautions. English V. Southern Pac.

Co., 13 Utah 407, 45 Pac. 47, 57 Am.
St. Rep. 772, 35 L. R. A. 155.

28. In an action for the killing of

plaintiff's intestate at a railroad cross-

ing, the testimony of a witness who
passed over the crossing when one
train was within 150 feet and another
coming from the opposite direction

was within a quarter of a mile from
the crossing as to whether the gates

were up or down at the time was held
improperly excluded, as it tended to

show whether the gates were up
when the plaintiff's intestate passed
over the crossing immediately after-

ward and was killed by one of the
same trains. Overtom v. Chicago &
E. I. R. Co., 181 111. 223, 54 N. E.
898.

29. Heddles v. Chicago & N. W.
R. Co., 77 Wis. 228, 46 N. W. 115,

20 Am. St. Rep. 106, citing, as decid-
ing the same point, Winstanley v.

Chicago, M. & St. P. R. Co., 72
Wis. 375. 380, 39 N. W. 856.

The failure of the defendant com-
pany to have a sign-board at a public
crossing as required by law estab-

lishes its negligence. Dodge v. Bur-
lington. C. R. & M. R. Co., 34 Iowa
276.

30. Shaber v. St. Paul. M. & M.
R. Co., 28 Minn. 103, 9 N. W. 575.

31. See infra, I, 13, i, b.

Vol. X

32. See infra, I, 13, i, c.

33. See infra, I, 13, i, c.

34. McGrath v. New York Cent.

& H. R. R. Co., 63 N. Y. 522.

Contra.—In an action for killing

the plaintiff's intestate at a public

crossing, an ordinance of the city in

which the accident occurred requir-

ing the defendant to maintain at all

times a flagman at the crossing in

question was held improperly ad-
mitted. " The matter was res inter

alios, even if any proof had been
offered of the legal existence of the

municipality ' in question, or of its

legislative authority to impose the

regulation prescribed." West Jersey

R. Co. V. Paulding, 58 N. J. L.

178, 33 Atl. 381.

35. An ordinance requiring defen-

dant to maintain lights where its

road crosses city streets is competent

in an action for injuries received at

such crossing. Missouri, K. & T. R.

Co. v. Matherly, 35 Tex. Civ. App.

604, 81 S. W. 589-

36. Where a railroad is the divid-

ing line between a city and a town-
ship, an ordinance of the city requir-

ing the railroad company to erect a

safety gate on the township's side of

a grade crossing is inadmissible in

evidence in an accident case, even if

the purpose of the offer of the or-

dinance is merely to show the danger-
ous character of the crossing. Burns
z'. Pennsylvania R. Co., 210 Pa. St.

90, 59 Atl. 687.

37. A city ordinance limiting the

speed of trains within certain speci-

fied limits which do not include the

place where the accident occurred, is

not admissible. Calligan v. New
York Cent. & H. R. R. Co., 59 N.

Y. 651.



RAILROADS. 499

or where the ordinance was one which the city authorities had no
legal power to enact.^^

b. Speed Lazvs. — (l.) Generally.— As bearing upon the ques-

tions of negligence"'" and contributory negligence^" it is competent
to show that the train causing the injury was running faster than

the maximum rate allowed by law. And in such case it is compe-
tent to show the city ordinance claimed to have been violated/^

Such an ordinance need not be pleaded to be admissible,^^ except
where its violation is held to be negligence per se.*^

(2.) Probative Effect of Violation. — The violation of such a statute

or ordinance raises a presumption of negligence/'* which may, how-
ever, be overcome."*^

38. Where the statute provides
that no ordinance shall limit the

speed of passenger trains to less than
ten miles per hour, there is no pre-

sumption of negligence arising from
the violation of an ordinance limiting

the speed to five miles an hour where
it appears that the train was running
only eight miles per hour. Chicago
B. & Q. R. Co. v. Dougherty, 12 111.

App. 181.

39. Even though the ordinance
prescribes only a penalty for a viola-

tion of its provisions. Beisiegel z'.

New York Cent. R. Co., 14 Abb. Pr.

N. S. 29, 40 N. Y. 9, overriding
Brown v. Buffalo & State Line R.
Co., 22 N. Y. 191.

40. In an action for injuries

caused by collision at a street cross-

ing, the fact that defendants were
running their train at an unlawful
rate of speed is competent evidence
on the question of the plaintiff's

care. " It may have been reasonable
for the plaintiff' to act upon the belief

that the defendants were aware of

the speed law and would obey it.''

Nutter V. Boston & M. R., 60 N.
H. 483.

41. Railway Co. v. Herrick, 49
Ohio St. 25, 29 N. E. 1052 St. Louis
& S. E. R. Co. V. Mathias, 50 Ind.

65; Madison & L R. Co. v. Taffe,

2,7 Ind. 361.
Although the 'Violation of a Mu-

nicipal Speed Ordinance Is Not in
Itself Negligence, such an ordi-

nance is admissible in evidence as
bearing upon the question of negli-

gence. Lederman v. Pennsylvania R.
Co., 165 Pa. St. 118, 30 Atl. 72s,

44 Am. St. Rep. 644. The violation
of the ordinance, while not negli-

gence per se, is' a competent circum-
stance bearing upon the defendant's
negligence and the plaintiff's contrib-

utory negligence. ^leek v. Pennsyl-
vania Co., 38 Ohio St. 632.

42. Oldenburg v. New York Cent.

& H. R. R. Co., 9 N. Y. Supp. 419,
judgment affirmed in 11 N. Y. Supp.
689. and 124 N. Y. 414, 26 N. E. 1021.

43. In some jurisdictions the viola-

tion of such an ordinance or statute

is negligence per se, in others it is

regarded merely as evidence of negli-

gence.
44. Illinois Cent. R. Co. v. Ash-

line, 171 111. 313, 49 N. E. 521 ; Chi-

cago & E. I. R. Co. V. Argo, 82 111.

App. 667 ; Chicago & A. R. Co. v.

Smith, yy 111. App. 492; Chicago,
B. & Q. R. Co. V. Gunderson, 74
111. App. 356; Augusta & S. R. Co.
V. McElmurry, 24 Ga. 75. See also

Wabash R. Co. v. Kamradt, 109 111.

App. 203; Weller v. Chicago, M. &
St. P. R. Co., 164 Mo. 180, 64 S. W.
141, 86 Am. St. Rep. 592.

In an action by an employe of one
of two intersecting railroads for in-

juries received in a collision between
trains at the point of intersection, the
negligence of the defendant is pre-

sumed from its failure to stop its

train within the distance from the

crossing required by law. Birming-
ham Mineral R. Co. v. Jacobs, loi

Ala. 149, 13 So. 408.

But this presumption which the
statute raises does not change the

rule as to proof of contributory negli-

gence. Chicago & N. W. R. Co. v.

Carpenter, 45 111. App. 294.
45. Illinois Cent. R. Co. v. Bartle,

94 111. App. 57; Chicago & N. W. R.

Co. V. Jamieson, 112 111. App. 69.

Vol. X
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(3.) Non-Enforcement. — The defendant cannot show that such an

ordinance had never been enforced because its enforcement would

have put the defendant to an unreasonable expense.^*'

c. Signals and Lookouts. — (l.) Generally.— The violation of an

ordinance or statute requiring certain signals by whistle or bell,

or both, to be given or requiring other precautions to be taken by

trains approaching a crossing may be shown. *^ But evidence of a

general statute upon this subject is properly excluded as unneces-

sary, since it is a matter for judicial notice and instructions by
the court.*^

(2.) Negative Testimony. — A witness who was in a position where
he might have heard such signals had any been given may testify

that he heard none*** and that he would have heard them if any

had been given,^° or that there was nothing to prevent his hearing

Where a statute provides that

when a train, locomotive or car is

run through the incorporated hmits
of any city, town or village at a
greater speed than is permitted by
any ordinance of such city, town or
village the railway company shall be
liable for all damages done, and the

injury shall be presumed to have been
done by the negligence of the com-
pany or its agents ; this presumption
is not a conclusive one but may be
overcome by evidence. Chicago &
W. I. R. Co. V. Zerbe, no 111. App.
171.

46. Where the accident occurred
within the limits of a city and it ap-

peared that the train was running
faster than the speed allowed by or-

dinance, it was held no error to ex-

clude evidence offered by the defend-

ant for the purpose of showing that

the ordinance had never been en-

forced at the place of the accident

and that the officers of the law who
were charged with its enforcement
had recognized the right of the de-

fendant to disregard it. " The testi-

mony offered by plaintiff in error

tending to show how trains were
customarily operated at such places

and the cost and practicability of

operating them at such places in the

manner required by said ordinances,

and that the ordinances were un-
reasonable, was not admissible on the

issue here considered." Gulf, C. &
S. F. R. Co. V. Matthews, 28 Tex.
Civ. App. 92, 66 S. W. 588, 67 S. W.
788.

Vol. X

47. Reed v. St. Louis, I. M. &
S. R. Co., 107 Mo. App. 238, 80 S.

W. 919; St. Louis & S. E. R. Co. v.

]\Iathias, 50 Ind. 65.

It is competent to show that the

whistle was not sounded when within

eighty rods of the crossing as re-

quired by statute. Evans v. Concord
R. Corp., 66 N. H. 194, 21 Atl. 105.

48. Louisville & N. K. Co. v.

Smith, 107 Ky. 178, 53 S. W. 269.

49. Chicago & A. R. Co. v. Pul-
liam. III 111. App. 305.

A witness may testify that he did

not hear any signals given by the

approaching train although he was
three-quarters of a mile from the

crossing at the time, and the day
was a stormy one, where it appears
that he had heard the whistle every

day previously for some time from
that point and that the wind which
was blowing might have assisted him.
Sanborn v. Detroit, B. C. & A. R.
Co. 99, Mich. I, 57 N. W. 1047.

The Testimony of Passengers on
the train which killed the plaintiff's

intestate that they did not hear a

whistle sounded was held admissible
although the witnesses were not
listening at the time. Stone v. Bos-
ton & M. R., 72 N. H. 206, 55 Atl.

359-

50. Cleveland, C, C. & St. L- R.

Co. V. Beard. 106 111. App. 486; Illi-

nois Cent. R. Co. v. Slater, 139 111.

190. 28 N. E. 830, following Chicago
& A. R. Co. V. Dillon. 123 111. 570, 15

N. E. 181, 5 Am. St. Rep. 559.
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them.^^ But such negative testimony is not ordinarily entitled to

so much weight as positive testimony to the contrary.^^

(3.) EflFect of Violation. — The failure to give the statutory signals

raises a presumption of negligence and throws upon the defendant

the burden of showing that such failure was not negligent or was
not the cause of the injury.^^ But the contrary has been held.^*

51. Ensley R. Co. v. Chewning,

93 Ala. 24, 9 So. 458.

52. The testimony of the fireman
and engineer that the whistle was
blown and the bell rung as the train

approached the crossing is ordinarily

entitled to more weight than the

negative testimony of other witnesses

that they did not h^ar the whistle or
bell rung. Griffith v. Baltimore &
O. R. Co., 44 Fed. 574.

Where the plaintiff, whose intestate

had been killed at a railroad crossing,

claimed damages under the statute

requiring the bell of the engine to

be rung continuously or alternately

with the sounding of the whistle for

eighty rods before reaching the cross-

ing, the testimony of two men work-
ing near the crossing, one of whom
testified that he did not hear any bell,

but immediately qualified his state-

ment by saying that he never noticed

anything at all about the bell at the

time, and the other of whom testified

that he did not hear any bell at the

time of the accident, was held insuffi-

cient to sustain the plaintiff's burden
of proof when opposed by the testi-

mony of the fireman that he rang
the bell continuously, and of the en-

gineer that he gave several whistles.

Hubbard v. Boston & A. R. Co., 159

Mass. 320, 34 N. E. 459-

53. Galena & C. U. R. Co. v.

Loomis, 13 111. 548, 56 Am. Dec.

471 ; Crumpley v. Hannibal & St. J.

R. Co., Ill Mo. 152, 19 S. W. 820;
Barr v. Hannibal & St. J. R. Co., 30
Mo. App. 248 ; Weller v. Chicago, M.
& St. P. R. Co., 164 Mo. 180, 64
S. W. 141, 86 Am. St. Rep. 592,

Bishop V. Southern R. Co., 63 S. C.

532, 41 S. E. 808 ; Wakefield v. Con-
necticut & P. R. R. Co., 37 Vt. 330,

86 Am. Dec. 711.

In an action under § 809, Rev. Stat.,

where the negligence charged is fail-

ure to ring the bell or to sound the

whistle in the manner required by
the statute, the burden is on the

plaintiff to show that both of these

acts were not performed. If either

is performed it is sufficient. Sum-
merville f. Hannibal & St. J. R. Co.,

29 Mo. App. 48.

Where a person has been killed or

injured by a train at a railway cross-

ing and the plaintiff has shown the

failure to give the statutory signals,

under the Massachusetts statute de-

fendant's liability seems to be fixed

and absolute unless it can show that

the person killed or injured was
guilty of gross or wilful negligence,

and it has the burden of showing
these facts. McDonald v. New York
Cent. & H. R. R. Co., 186 Mass. 474.

72 N. E. 55 ; citing Rev. L. c. 11,

§ 268. To the same effect, Brusseau
V. New York, N. H. & H. R. Co., 187
Mass. 84, 72 N. E. 348; Copley v.

New Haven & N. Co., 136 Mass. 6.

Under the South Carolina Stat-

ute where it appears that the train

inflicting the injuries upon the plain-

tiff or his intestate at a public cross-

ing failed to give the statutory

signals the burden of showing that

such person knew of the approach of

the train is on the defendant rail-

road. Nohrden z: Northeastern R.

Co., 59 S. C. 87, 37 S. E. 228, 82

Am. St. Rep. 826. distinguishijig

Barber v. Richmond & D. R. Co., 34
S. C. 444.
The Burden is First TJpon the

Plaintiff to show the facts consti-

tuting the violation. Livermore v.

Fitchburg R. Co., 163 Mass. 132, 39
N. E. 789; Culhane v. New York
Cent. & H. R. R. Co., 67 Barb.
(N. Y.) 562.

54. Under the Nebraska Statute

requiring railroad companies to ring

a bell or sound a whistle at a public

crossing and making them liable for

a penalty for damages sustained by
reason of their failure to do so, the

omission to give the signals required

is not prima facie evidence of negli-

gence. Chicago, B. & Q. R. Co. f.

Vol. X
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15. Injuries to Persons On or Near the Track. — A. Nature and
Surroundings of Scene of Injury. — As bearing upon the acts

and conduct of the parties and the cause of the injury it is compe-
tent to show the nature and surroundings of the place of the in-

jyj.y_55 j>y|. ^ witucss cauuot give his mere concktsion as to the

danger^*^ or difficuhy^^ involved in crossing the track at that point.

B. Speed, Signals and Lookouts. — a. Generally. — In an ac-

tion for injuries received by a person lawfully on or near the de-

fendant's track the plaintiff may show that no signals were given of

the approach of the train that caused the injury,^^ or that no lookout

Metcalf, 44 Neb. 848, 63 N. W. 51.

28 L. R. A. 824; Omaha & R. V.
R. Co. V. Krayenbuhl, 48 Neb. 553,

67 N. W. 447; Missouri P. R. Co.
V. Geist, 49 Neb. 489. 68 N. W. 640;
Chicago, St. P., M. & O. R. Co. v.

Brady, 51 Neb. 758, 71 N. W. 721.

In the latter case Nerval, J., says

:

" The writer is convinced that the
better reason and decided weight of
the authorities are against the rule

adopted by this court in the above
cases, but yields to the judgment of
his associates so often reaffirmed."

55. See Cuming v. Brooklyn City
R. Co., 52 Hun 613, 5 N. Y. Supp.
476; Bias z'. Chesapeake & O. R. Co.,

46 W. Va. 349, 23 S. E. 240.

Where the accident occurred in the

switch-yards of the defendant stock-

yards company during switching oper-

ations, it was held competent to show
the location of certain buildings,

tracks and cars at the place of the

accident as tending to throw light

Oil the acts and conduct of the parties.

St. Louis Nat. Stock Yards v. God-
frey, 198 111. 288, 65 N. E. 90.

Where the plaintiff had been per-
mitted to show the existence of a

private crossing at the scene of the
accident, the exclusion of evidence
tending to show that such crossing
was there before the railroad was
made and also at the time of the trial

was held proper. Robinson v. Fitch-

burg & W. R. Co. 7 Gray (Mass.)

92.

56. In an action for running over
and killing plaintiff's intestate, a wit-

ness cannot state his conclusion

drawn from facts testified to by him
that at the place where the deceased
attempted to cross the company's
track there was less danger to a
pedestrian than at a near-by crossing.

Vol. X

Savannah F. & W. R. Co. v. Evans,
121 Ga. 391, 49 S. E. 308.

57. Where one of the questions

in issue was the difficulty of getting

off defendant's track it was held

error to permit a witness to state

that there was no difficulty in getting

off the track at that place, this being

a question of fact for the jury. Re-
mer v. Long Island R. Co., 48 Hun
352, I N. Y. Supp. 124.

58. Where it is alleged that plain-

tiff's intestate was killed while un-
loading a car on defendant's track by
the sudden backing of other cars

on an adjacent track, evidence that

no signal was given of the sudden
backing of such cars was held prop-

erly admitted as part of the res

gestae and on the issue of negUgence.
Spotts V. Wabash W. R. Co., in Mo.
380, 20 S. W. 190, 33 Am. St. Rep.

531-

"Where the Plaintiff Had Notice

of the coming of the train, such evi-

dence is immaterial. Skipton v. St.

Joseph & G. I. R. Co., 82 Mo. App.

In an action for killing a child six-

teen months old where the plaintiff

alleged gross negligence in the run-

ning of the train and the defense of

contributory negligence was set up
and the plaintiff further alleged that

the statutory signals when approach-
ing a crossing about a mile from the

scene of the accident were not given,

and that it was the custom of the

child's mother when she heard the

signals given at such crossing to look

out upon the track to see if any of

the children were in danger, it was
held proper under these circum-

stances to admit evidence of the de-

fendant's failure to ring the bell or

blow the whistle at such crossing,
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was maintained'"' But if the injured person was a trespasser it

seems that such evidence is not admissible,"" unless there is a claim

of gross negligence,*^^ or the trespasser was an infant of tender

years.^^

b. Statutory and Municipal Regulations. — (1.) Generally. — The
violation of statutes or ordinances governing the management of

the defendant's trains and the conduct of its servants under the

circumstances in question, may be shown because it bears upon the

question of the care that should have been exercised by both

parties. *^^

(2.) Regulations for Crossings.— Although the injury was not in-

flicted at a crossing it is nevertheless competent to show that a

municipal or statutory requirement as to the speed of trains or giv-

the testimony being proper on the

question of the proximate cause of

the injury. Mason v. Southern R.

Co., 58 S. C. 70, 36 S. E. 440, 79
Am. St. Rep. 826, 53 L. R. A. 913.

59. Clampit v. Chicago, St. P. &
K. C. R. Co., 84 Iowa 71, 50 N. W.
673. See also Thomas v. Chicago M.
& St. P. R. Co., 114 Iowa 169, 86 N.
W. 259.

Where it appeared that the deceased
was killed while attempting to cross

defendant's tracks in the latter's yard
and was not a trespasser because

forced to go around the defendant's

train which was standing on the

crossing, it was held competent to

show the conditions under which the

accident occurred, including the ab-

sence of a lookout on the flat cars

by which the deceased was killed.

" We are not prepared to hold, as a

matter of law, that under the circum-
stances in evidence here appellant

had no reason for apprehending that

persons might be on its right of way
at or near this crossing in view of
the alleged blockade, and that hence
precautions, otherwise unnecessary,
might not have become a duty. . .

. The position of the deceased was,
under the evidence, different from
that of a mere implied licensee whom
appellant might have owed no duty
to protect or provide with safe-

guards." Chicago & A. R. Co. v.

Mayer, 112 111. App. 149.

60. Louisville & N. R. Co. v.

Hunt, II Ky. L. Rep. 825, 13 S. W.
275. See infra I, 14, E, a.

61. Where the plaintiff, an infant
of twelve years, was injured while

walking across a railroad bridge and
the complaint charged that the de-
fendant ran its train recklessly, evi-

dence of the failure to ring the bell

or blow the whistle before crossing
the bridge was held properly admit-
ted, although it was not the proxi-

mate cause of the injury. Young v.

Clark, 16 Utah 42, 50 Pac. 832.

62. Evidence tending to show that

the engineer running the train which
killed plaintiff's intestate gave no sig-

nal or alarm b}^ blowing the whistle

after he saw the child on the track

is admissible, notwithstanding the

objection that such alarm would have
increased the peril of a child two
years old by stupefying it with ter-

ror, this being a question for the

jury. Gregory v. Wabash R. Co.,

126 Iowa 230, loi N. W. 761.

63. McMarshall v. Chicago, R. I.

& P. R. Co., 80 Iowa 757, 45 N. W.
1065, 20 Am. St. Rep. 445 (violation

of speed ordinance).

The failure of the defendant to run
its trains at the speed prescribed by
law or to give the signals required

by law is always a competent cir-

cumstance bearing upon both the de-

fendant's negligence and the ques-

tion of the deceased's or injured per-

son's contributory negligence, since

the latter has the right to assume
that trains will be run in conformity

with law. McDonald v. Interna-

tional & G. N. R. Co. (Tex. Civ.

App.), 20 S. W. 847.

A City Ordinance of the city in

which the accident occurred, limiting

the speed of trains in the city to six

miles an hour and requiring that the

Vol. X
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ing of signals at crossings was not observed, if the accident hap-
pened at a point so near that the unlawful act has some bearing

upon the conduct of the parties at the place of injury."* But other-

wise such evidence is not competent f^ and it has been held inad-

missible under any circumstances because the statute was intended

solely for the benefit of persons using the crossing."*'

bell of a locomotive be rung con-

tinuously while moving a train, and
that in backing a train a man should
be stationed on the car farthest from
the locomotive to give danger signals,

is properly admitted. Kelly z'.

Union R. & Transit Co., 95 Mo. 279,

8 S. W. 420. in which the injury was
to one of defendant's servants while
in the proper performance of his

duty.

Where the injury occurred within

the limits of a city upon a trestle and
not at a public crossing, it was held

that a city ordinance limiting the

speed of trains within the city limits

was nevertheless admissible. Jones
V. Charleston & W. C. R. Co., 65 S.

C. 410, 43 S. E. 884.

Where it appears that the injury to

plaintiff was caused bj^ the action of

the defendant's servants in uncoup-
ling the rear car of a switching train

while moving backward and " kick-

ing " it upon the siding without a

light, a city ordinance providing that

railroad trains when backing shall

have a conspicuous light in the rear

car or engine, is admissible. Chica-

go & A. R. Co. V. O'Neil, 172 111.

527, 50 N. E. 216.

64. The Failure To Give the
Statutory Signals when approaching
a crossing may be shown, although

the plaintiff when injured was not at

the crossing but was lawfully on the

track at a point where he could have
heard the signals if they had been

given. Galveston, H. & S. A. R. Co.

V. Garteiser, 9 Tex. Civ. App. 456,

29 S. W. 939. See also Railway Co.

V. Gray, 65 Tex. 32; Central R. & B.

Co. V. Raiford, 82 Ga. 400, 9 S. E.

169; Western & Atl. R. Co. v. Jones,

65 Ga. 631 ; Cahill v. Cincinnati, N.

O. & T. P. R. Co., 92 Ky. 345. 18

S. W. 2. But see Boyd v. Cross
(Tex. Civ. App.), 47 S. W. 478, and
note 66, infra.

Speed Ordinance— Where the

deceased was killed while walking

Vol. X

along the defendant's track at a
point several hundred feet from a

street crossing, it was held competent
for the plaintiff to show a city ordi-

nance regulating the speed of trains

at crossings. " Although the injury

in this case occurred at a considerable

distance from the . . . crossing, the

rate of speed with which the train

passed that crossing and the ordi-

nances above mentioned had some
bearing on the question of negligence

at the place where the deceased was
struck, and were, therefore, properly

admitted to go to the jury for what
they were worth." Western & At-
lantic R. V. Meigs, 74 Ga. 857.

65. Where the injuries to the

plaintiff occurred in the defendant's

switch-yard, evidence as to an ordi-

nance regulating the running of loco-

motives at street crossings is not ad-

missible. Blankenship v. Chesapeake
& O. R. R. Co., 94 Va. 449, 27 S.

E. 20.

66. In an Action for Injuries Re-
ceived At a Private Crossing some
2000 feet from a public crossing, evi-

dence of the failure of the train to

give the statutory signal on its ap-

proach to the public crossing was
held incompetent to show the de-

fendant's negligence, and inadmissible

upon the question of contributory

negligence for the reason that con-

tributory negligence was clearly es-

tablished as a matter of law. The
evidence would not be admissible

upon the first ground because the

statutory regulation was made for

the benefit only of persons using the

public crossing; and upon the latter

question the court says :
" If we say

that it may be conceded, as it must
be, that while railroad companies are

bound to give signals at public cross-

ings, no such duty is imposed upon
them at private crossings, and at the

same time declare that if they fail

to give the signal at the former, and
an accident happens at the latter, evi-
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C. Use of Track By Others. — The degree of care required

to be exercised by the defendant's servants toward persons on or

near its track depends to some extent upon whether such persons

are trespassers or rightfully there, and also whether the defendant

could reasonably be expected to anticipate their presence at the

place of the injury."'^ For these reasons it is competent to show
that the people of that vicinity were in the habit of crossing*'^ or

walking (and that defendant's servants knew this) upon'^'* or

dence of such failure is admissible

for the purpose of excusing or ex-

tenuating the admitted gross contrib-

utory negligence of the plaintiff, we
thereby practically nullify the latter

part of the rule relating to private

crossings, and impose upon the rail-

roads the same degree of care, and
require the same signals to be given
whether the crossing be public or
private, whenever the latter is in such

close proximity to the former that

the signal given for the former may
be heard at the latter. In a word,
we must either reverse our former
decisions declaring that signals need
not be given at private crossings, and
require all crossings to be put on the

same footing, or we must adhere to

the established rule that signals are
required only at public crossings."

Philadelphia & B. C. R. Co. v. Hol-
den, 93 Md. 417, 49 Atl. 625.

67. Where the defendant company
knows that its right of way at a cer-

tain point is constantly used as a
foot-way by the public, this fact re-

quires of it a higher degree of care,

regardless of the question whether
the persons using it are trespassers

or licensees. Blankenship v. Chesa-
peake & O. R. R. Co., 94 Va. 449, 27
S. E. 20.

68. Bradley v. Ohio River & C.
R. Co., 126 N. C. 735, 36 S. E. 181.

In an action by a boy for personal
injuries received while trespassing
upon the tracks of the railroad com-
pany, it is competent to show that

great crowds of people with the com-
pany's knowledge were accustomed to
cross the tracks each day at about
the time and place of the accident,
such evidence being competent upon
the question of whether the com-
pany's servants were grossly negli-
gent in running trains by such place
without a light. O'Conner v. Illi-

nois Cent. R. Co., 77 HI- App. 22.

In an Action for Injuries Re-
ceived in the Defendant's Yards by
the plaintiff while crossing the tracks,

it was held competent to show the

existence and use of a foot-path at

the point of injury and that the de-

fendant's servants and people gen-
erally used this foot-path with the

defendant's knowledge. " Known
public travel, whether licensed or un-
licensed, across their tracks would
affect the measure of the ordinary
care required by them." Mitchell v.

Boston & M. R., 68 N. H. 96, 115,

34 Atl. 674, in which it appeared that

the plaintiff was injured while pass-

ing from a cattle-car where he had
been to see some cattle for which he
was negotiating.

69. Hoppe V. Chicago, M. & St.

P. R. Co.. 61 Wis. 357, 21 N. W.
227 (admissible as pertaining "to
the res gestae"); Murphy v. Chi-
cago, R. I. & P. R. Co., 38 Iowa
539; Eckert V. St. Louis, I. M. & S.

R. Co., 13 Mo. App. 352 (on question
of negligence) ; Wabash R. Co. v.

Jones, 53 111. App. 125 (on question
of defendant's negligence). See also

Shaw V. Chicago & G. T. R. Co., 123

Mich. 629. 82 N. W. 618, 81 Am.
St. Rep. 230, 49 L. R. A. 308; Reid
V. New York, N. H. & H. R. Co.,

63 Hun 630, 17 N. Y. Supp. 801.

In an action for the killing of

plaintiff's intestate while walking
along the track at a point which was
not a crossing, it was held competent
for the plaintiff to show that the

public had been constantly in the

habit of walking along the defendant's
track at and near the place where
the killing occurred, the evidence be-

ing competent on the question of the

negligence of the defendant's em-
ployes. Railroad engineers should
observe more caution in running at

places where they know persons are

likely to be on the track than else-

Vol. X
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under^" the track at the point in question, since it tends to

show either an impHed Hcense to use the track or at least

notice to the defendant and its servants that someone might
be on the track at that point, and also bears upon the alleged con-

tributory negligence of the injured person."^ It is not necessary

to show facts amounting to an implied license.'^* In some jurisdic-

tions, however, such evidence is not admissible,^^ especially where

where, even if these persons are tres-

passers, and especially is this true

when the company has tacitly con-
sented to this otherwise unauthor-
ized use of its property by the pub-
lic. Western & Atl. R. v. Meigs, 74
Ga. 857.

Evidence that a part of the defend-
ant's railroad yard was used as a

common passageway and playground
by children was held admissible upon
the question whether the defendant's
servants exercised proper care in

backing their engine over that lo-

calit}', whereby the intestate, a two
year old child, was killed. Lindsay
V. Canadian Pac. R. Co., 68 Vt. 556,

35 Atl. 513.
Although a Statute IVIakes it Un-

lawful for persons not connected
with or employed upon a railroad to

walk along its track except where it

is laid upon public roads or streets,

yet upon the question of whether a
person injured while walking upon a
railroad track was guilty of a want
of ordinary care, it is error to reject

evidence that many persons, men,
women and children, had for years
before the accident in question been
in the habit of passing daily and
hourly up and down the same path-
way upon which the injured person
was passing. Such evidence would
tend to show a license or repel the
inference of a want of ordinary care
on the plaintiff's part, and also tend
to show a lack of such care on the
defendant's part as the facts require.

Townley v. Chicago, M. & St. P. R.
Co., 53 Wis. 626, II N. W. 55.

The amount of pedestrian travel
along the track at the point where
the plaintiff was injured while walk-
ing upon the track may be shown by
the plaintiff. Whalen v. Chicago &
N. W. R. Co., 75 Wis. 654, 44 N.
W. 849.

Use of Trestle. — Where the
plaintiff's intestate was killed while

Vol. X

walking on defendant's trestle within
the limits of the city, evidence that

other persons used the track at that

point was held properly admitted.

Jones V. Charleston & W. C. R. Co.,

65 S. C. 410, 43 S. E. 884.
70. Where it appeared that the

plaintiff, a child of eight years, was
injured upon defendant's right of way
while either playing or picking up
chips under an elevated railway struc-

ture in process of construction, evi-

dence tending to show that boys at

other times went under the structure

to pick up chips was held properly ad-
mitted as tending to show what no-
tice the workmen had of the presence
of the boys and the extent of the

care required by the workmen to

guard against wantonly inflicting in-

jury upon them. Evidence relating

to the entire situation properly regu-

lated by instructions of law was ad-

missible. Northwestern Elev. R. Co.

V. O'Malley, 107 111. App. 599.
71. Bradley v. Ohio River & C.

R. Co.. 126 N. C. 735. 36 S. E. 181

;

Townlev v. Chicago. M. & St. P. R.

Co.. 53 Wis. 626. II N. W. 55.

72. Where the plaintiff's intestate

was killed while walking upon the

defendant's track, it was held com-
petent to show that the track at this

point was used as a foot-way with

the defendant's acquiescence. The
testimony while insufficient to estab-

lish any legal right to use the track

at that point " was admissible for

what it was worth on the issue raised

in the pleadings, whether persons

were accustomed to use the track as

a walkway with the consent or ac-

quiescence of the defendant, and for

the purpose of showing the circum-

stances which called for the exercise

of care on the part of the defend-

ant." Jones V. Charleston & W. C.

R. Co., 61 S. C. 556, 39 S. E. 758.

73. Carrington v. Louisville & N.

R. Co., 88 Ala. 472, 6 bo. 910; Glass
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the evidence is of a custom of crossing and the injured person was
walking along the track at the time of the injury,'* or unlawfully

upon a freight-carJ^ Nor is such evidence material where the

use of the track is conceded to have been proper."*^

D. Use of Cars By Others. — Where the injured person was
killed while unlawfully riding between two freight-cars, evidence

V. Memphis & C. R. Co., 94 Ala. 581,

10 So. 215 (custom or habit of other
persons Hving in the vicinity to walk
upon the track at the same point) ;

Dilas V. Chesapeake & O. R. Co., 24
Ky. L. Rep. 1347, 71 S. W. 492.

Where it appears that the deceased
was killed while walking along the

defendant's track in a cut, evidence
that this portion of the track had
been used by the public as a public

passway, and that the defendant's

depot agent knew of such use and no
objection was ever made thereto by
posting a sign or otherwise forbidding

such use, was held improperly ad-

mitted, there being nothing to show
that such use was authorized by the

defendant. Hoskins v. Louisville &
N. R. Co., 17 Ky. L. Rep. 78, 30 S.

W. 643.

Since railroad companies cannot
in the absence of statutory provisions

prevent the use of their tracks by
pedestrians, evidence of a custom on
the part of pedestrians to walk on
the track is not admissible as evi-

dence against the company in an ac-

tion to recover damages for the

death of a person who was killed

while on the track. Such fact would
not impose upon the defendant any
greater burden of care at the place

of the accident. Memphis & C. R.

Co. V. Woniack, 84 Ala. 149, 4 So.

618. But see Savannah & W. R. Co.

V. Meadors, 95 Ala. 137, 10 So. 141,

when the accident occurs in a thickly

populated district.

Railroad Unlawfully in Street.

Where the plaintiff was injured while

walking across defendant's trestle-

work over a creek and a city street

which had been platted but not
graded or improved, it was held no
error to exclude evidence offered

by the plaintiff as to the custom of

foot-passengers to cross over the

same trestlework, although it ap-
peared that this was the only way

of crossing the stream at that point
•and the trestlework was wholly
within the bounds of two intersecting

streets, regardless of whether the

public authorities had consented to

the construction of the embankment
and trestlework. " Counsel for

plaintiff' contends that, as the bridge
Jay wholly within two of the streets

. . . which cross each other at the

point where the bridge crosses the
creek, and as a street belongs to the
public from the center of the earth
to the heavens above, persons had the
right to climb up the embankment,
and to use the trestlework as a public

street of the city. Not so. The em-
bankment and trestlework were the
property of the railway company.
They were used for the purposes of
the company in operating its cars
and trains, and so built and con-
structed as to render any travel

thereon perilous, even without the
operation of cars upon the track.

Whether the authorities consented to
the construction of such embankment
and trestlework, is immaterial at this

time. The railway company was in

full occupation of it, and the public
had no right to cross over such a dan-
gerous structure, and knowing it to

be unsafe for travel, to claim exemp-
tion from all negligence on their part,

and charge the railway company with
the fruits of their own imprudence."
Mason v. Missouri Pac. R. Co., 27
Kan. 83, 41 Am. Rep. 405.

74. An implied license to cross the
track would not show a license to

walk along it. Carrington v. Louis-
ville & N. R. Co., 88 Ala. 472, 6 So.

910.

75. Louisville & N. R. Co. v.

Hunt, II Ky. L. Rep. 825, 13 S. W.
275.

76. Cole V. New York, N. H. &
H. R. R. Co., 174 Mass. 537, 55 N.
E. 1044.

Vol. X



508 RAILROADS.

of a custom for other persons to ride in the caboose is not admis-
sible."

E. Trespassers. — a. Generally. — As bearing upon the degree

of care required of the defendant it is competent to show whether
a person injured upon its track was a trespasser/^ and for this pur-

pose relevant facts and circumstances are admissible.'**

b. Authority To Eject Trespassers. — There is no presumption
that a brakeman has the authority or that it is his duty to forcibly

eject trespassers from the train on which he is working.*'" Nor is

this question one upon which opinion evidence is proper.^^ An
engineer, however, is presumed to have authority to keep tres-

passers off the engine.^-

F. Injuries From Being Struck By Mail-Bag. — Where the

plaintiff's injuries were due to his being struck by a mail-bag

thrown from the defendant's train it is competent to show facts

77. Feeback v. Missouri Pac. R.

Co., 167 Mo. 206, 66 S. W. 965.

78. Murphy v. Chicago, R. I. &
P. R. Co., 38 Iowa 539.

79. See Cederson v. Oregon, R. &
N. Co., 38 Or. 343, 62 Pac. 637, 63
Pac. 763.

Where the principal controversy in

an action to recover for the death
of a boy is whether the deceased was
a trespasser on the tracks or was
crossing the tracks to take passage

on a train then about due, it is not

error to permit the boy's father to

testify that he had given his son a

nickel to pay his fare home a half

hour before the happening of the

accident, and that a nickel was all

the money found in his possession
after the accident. Chicago & E. I.

R. Co. V. Huston, 196 111. 480, 63 N.

E. 1028.

Where the plaintiff at the time he
was injured was repairing one of the

defendant's cars loaded with plain-

tiff's corn, in accordance with a local

custom or rule of the company re-

quiring shippers to repair leaks in

the cars before the railway company
accepted the same for shipment, it

was held proper for the plaintiff to

show the existence of such a rule as

evidence that he was not a mere tres-

passer or licensee while engaged in

such work. Chicago & A. R. Co. v.

Pettit, III 111. App. 172.

80. The burden rests upon the in-

jured trespasser to show that the
brakeman in ejecting him from the

Vol. X

train inflicting the injury possessed
the authority to do the act resulting

in such injury. Chicago, R. I. & P.

R. Co. V Brackman, 78 111. App. 141.

81. The duty of a brakeman to

remove trespassers is not presumed
but must be proved and cannot be
shown bj' the opinion of witnesses.
" A brakeman should not be asked
whether certain acts were in the line

of his duty, for that would probably
call for his conclusion instead of a

statement of facts. . . . But he could
properly be asked what he was di-

rected to do in respect to the matter
of inquiry. ... It could be shown
how long he had been engaged in

performing certain acts so as to test

the question whether he was so en-

gaged with the knowledge and ap-

proval of his employers. And it

could be shown, directly, that he had
performed such acts with the knowl-
edge of his superiors. It is difficult

to state in advance just what ques-

tions would be proper in cases of

this nature, but the thing to avoid
is that of calling for the opinion of

the witness." Krueger z\ Chicago &
A. R. Co., 84 Mo. App. 358: citing

to the first proposition Farber v.

Missouri Pac. R. Co., 116 Mo. 81,

22 S. W. 631, 20 L. R. A. 350.

82. Placing an engineer in the

management and control of an engine

implies, in the absence of proof to

the contrary, power to keep tres-

passers off from it, and in so doing

the engineer must be presumed to
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from which the defendant might reasonably have anticipated such

an injury,*^ and that it had encouraged the presence of people

where they were likely to be hit.**

G. Frightening Plaintiff's Horsf. — a. Generally. — Where
the plaintifif claims to have been injured by reason of his horse be-

coming frightened by escaping steam, by cars standing on or near

the highway, or by the negligent management and operation of its

engines and cars, he has the burden of showing the defendant's

negligence.*^ It is competent to show how the engine in qviestion

was managed,**' whether any signals of its approach were given,*^

have been acting within the scope of

his employment. Chicago. M. & St.

P. R. Co. V. Doherty, 53 111. App. 282.

83. Where the plaintiff's injuries

were alleged to have been caused by
a mail-bag thrown from a passing

train through a window of the de-

fendant's depot, it was held compe-
tent for the plaintiff to show that

for a considerable time previous the

mail agent of the same train had in

ejecting the mail-bag occasionally

thrown it so that it struck upon the

platform intended for passengers, at

times struck the depot building and
once or twice was known to go in

the open door of the depot. " We
think it not necessary that the

plaintiff show that the mail bag had
previously struck at this precise

place. The test to be rpplied should
be, were the previous acts such that,

in common prudence, the defendant
ought to have anticipated that such
an accident was liable to happen?"
But the fact that a person on the

platform was hit by a mail-bag thir-

teen years previous was held too re-

mote. Shaw V. Chicago & G. T. R.

Co., 123 Mich. 629, 82 N. W. 618.

81 Am. St. Rep. 230, 49 L. R. A. 308.

84, Where the injury was caused
by the throwing of a mail-sack from
a swiftly moving train and its strik-

ing the deceased, and it appeared
that the mail-sacks were customarily
thrown from the trains at the point

in question and that the defendant
through its servants and agents
knew of this practice and also of the
habit of people of coming to the

platform along the street at this point
when the trains were passing, it was
held competent to show that the de-
fendant permitted its trainboys to

sell daily papers upon the platform

in question, where the people came
to buy them, but it was held im-
proper to permit evidence that a per-

son had been struck by a mail-sack

some two years before while on the

ground a rod and a half from where
the accident occurred. Ohio & M.
R. Co. V. Simms, 43 111. App. 260.

85. Richmond & D. R. Co. v.

Yeamans, 86 Va. 860. 12 S. E. 946.

Where the plaintiff claims that his

injuries were due to the frightening

of his horse by the noises made by
defendant's locomotive the burden is

upon him to show that such noises

were unnecessary to a skilful opera-

tion of the engine if the}^ were in-

cident to its operation. Louisville &
N. R. Co. V. Lee, 136 Ala. 182, 33
So. 897. 96 Am. bt. Rep. 24.

86. Briggs V. St. Louis & S. F.

R. Co., Ill Mo. 168, 20 S. W. 2,2.

87. Presby v. Grand Trunk R., 66
N. H. 615. 22 Atl. 554.
Failure To Give Statutory Signals

for Crossing's.— Where the plaintiff

was injured while approaching a

railway crossing by reason of his

horse becoming frightened at the de-

fendant's train, which he alleged had
failed to give any signals of its ap-

proach, it was held error to exclude
evidence offered by him to show
that there was no flagman at the

crossing, that no flag was shown, no
bell rung or whistle sounded to in-

dicate the approach of the train;

that there was a flag-station there

and that a flagman was customarily
stationed there ; that on the day
previous the plaintiff had been
warned by a flagman of the approach
of a train and had alighted and held
his horse while the train passed;
that if any signals had been given he
could have taken proper precautions.

Vol. X
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whether the view was obstructed,^® and that the defendant had

been notified of the danger to travelers from the cause in question.®^

A witness cannot give his opinion as to whether the noise made was
unreasonable,^*' nor can the custom of other railroads be shown by

the defendant.^^ The plaintiff may show that the horse was a

gentle one,"- but evidence that the sound of escaping steam could

have been deadened by the use of a muffler, an appliance in general

use on railroads, is not competent.^^

b. Effect on Other Horses. — As evidence of the natural tendency

of the cars, the steam or the noise to frighten his horse, it is com-

petent for the plaintiff to show the effect which the same or sim-

ilar cause has had upon other horses under similar circumstances.^*

.Such evidence is also competent to show notice to the defendant of

The defendant's objection to this

evidence was that the statute requir-

ing signals to be given at highwa}^

crossings was for protection from

actual colHsion only and not from

the frightening of horses, and that

it inckided signals which the de-

fendant was not required by law to

give. The court held that the statute

was intended to protect travelers

from any danger incident to the pas-

sage of trains, and that the mere
compHance with the statutory re-

quirements did not excuse the de-

fendant from taking other reasonably

necessary precaution when approach-

ing crossings. Norton v. Eastern R.

Co., 113 Mass. 366, distinguishing

FHnt V. Norwich & W. R. Co., no
Mass. 222.

88. Presby v. Grand Trunk R., 66

N. H. 61S, 22 Atl. 554; Texas & N.

O. R. Co. V. Syfan (Tex. Civ. App.),

43 S. W. 551-

89. Gordon v. Boston & Maine
R.. 58 N. H. 396.

90. Hill V. Portland & Rochester

R. Co., 55 Me. 438, 92 Am. Dec. 601.

91. Hill V. Portland & Rochester
R. Co., 55 Me. 438, 92 Am. Dec. 601.

92. Indianapolis Union R. Co. v.

Boettcher, 131 Ind. 82, 28 N. E. 551-

93. The defencTant is under no ob-

ligation to provide its engines with

every possible contrivance of such

nature. It is required only to ex-

ercise ordinary care towards persons

near its track who are not passen-

gers. Duvall V. Baltimore & O. R.

Co., 73 Md. 516, 21 Atl. 496.

94. Hill V. Portland & Rochester

R. Co., 56 Me. 438, 92 Am. Dec. 601

Vol. X

(whistle of locomotive—effect on
other horses at same time and place,

and also usual effect on ordinary

horses) ; Gordon v. Boston & M. R.,

58 N. H. 396 (escaping steam at

same point in highway).

Standing Cars— Where the

plaintiff's injuries are alleged to have
been caused by his horse becoming
frightened at a car standing upon the

side-track, evidence that another
horse had become frightened at the

same car on a previous occasion

was held competent to show that the

car was calculated to frighten

horses, and negligence in permitting
it to remain at that place. Harrell

V. Albemarle & Raleigh R. Co., no
N. C. 215, 14 S. E. 687.

In an action for injuries caused by
the frightening of plaintiff's horse by
defendant's train, the testimony of a

witness that he met the plaintiff at

about the center of the railroad

track, and that as their horses' heads

came together both of them shied at

the same time from the caboose
which was standing partly on the

crossing, was held properly admitted;

the act of the witness' horse, being

contemporaneous with that of the

plaintiff's at the same place, was a

part of the transaction. The general

rule is that as evidence of the natural

tendency of the object to frighten

horses of ordinary gentleness it is

competent to show that other horses

of the same character have been

frightened at the same object, and
the force of this rule is not destroyed

by the fact that one horse was going

in a different direction from the
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the possible danger to travelers."^ It must appear, however, that

the cause was the same in the two cases."" A witness quaHfied

by proper experience and observation may testify directly as to

how horses act under the circumstances in question.**"

H. Injuries From De:,fective; Crossing. — a. Generally.
There is no presumption of negligence on the part of the railway

company merely because the injury occurred at a railroad crossing

which the company was bound to keep in repair."* But a prima
facie case is made by showing that the injury was caused by de-

fects in the crossing.''" The plaintiff, however, must show that it

was the defendant's duty to repair the crossing.^ It is competent

in such an action to show whether the highway is a public one- or

whether the crossing is one which the defendant is maintaining.^

other. No objection was made that

the character of the witness' horse

was not shown. International & G.

N. R. Co. V. Mercer (Tex. Civ.

App.), 78 S. W. 562.

Contra. — Cleveland, C. C. & I.

R. Co. V. Wynant, 114 Ind. 525, 17

N. E. 118, S Am. St. Rep. 644, dis-

tinguishing the case of such evidence
when competent to show notice.

95. Where one of the alleged

causes of the injury was the blowing
off of steam, thus frightening plaint-

iff's horses, the testimony of wit-

nesses that other engines standing
at the station frequently blew off

steam and frightened horses, was
held competent to show defendant's
knowledge of that source of danger
to travelers on the highway crossing.

Presby v. Grand Trunk R., 66 N.
H. 615, 22 Atl. 554.

96. Lewis V. Eastern R., 60 N.
H. 187.

97. In an action for the killing of
plaintiff's intestate at a street cross-
ing, in which the liability of dece-
dent's horse to take fright at the ap-
proaching train and become more
frightened when it reached a point
directly abreast of him was material
on the question whether he exercised
ordinary care, the testimony of a wit-
ness as to the behavior of horses
when in near proximity to a moving
train of cars was held properly ad-
mitted, it appearing to be a state-
ment of a fact within his personal
knowledge derived from experience,
rather than an expression of opinion.
" In either aspect it was competent.
For the purpose of proving the

probable behavior of a horse under
particular circumstances, the conduct
of other horses in the same or a sim-
ilar situation may be shown. ... It

cannot be presumed that all men are
so familiar with the conduct of
horses when in the vicinity of and
in different relative positions from
a moving train that they can derive

no information on the subject from
the opinion of a witness expert in

the use and management of horses
in such situations." Folsom v. Con-
cord & M. R. Co., 68 N. H. 454, 38
Atl. 209.

98. Terre Haute & I. R. Co. v.

Clem, 123 Ind. 15, 23 N. E. 965, 18

Am. St. Rep. 303, 7 L. R. A. 588.

99. See v. Wabash R. Co., 123
Iowa 443, 99 N. W. 106.

In an action for injuries caused
by a defective board walk across
defendant's ' road at a public cross-

ing, evidence that the injury was
caused by the defective walk makes
a prima facie case of negligence,

either in failing to make proper in-

spection or failing to repair defects

which were discoverable by such in-

spection. Defendant's " want of

knowledge of the deterioration of

the sidewalk would be prima facie

negligence." Wabash R. Co. v. De-
Hart, 32 Ind. App. 62, 65 N. E. 192.

1. Texas & N. O. R. Co. v. Des-
sommes (Tex.), 15 S. W. 806.

2. Nickerson v. New York, N. H.
& H. R. R. Co., 178 Mass. 195, 59
N. E. 636. See article " High-
ways."

3. Where the plaintiff claimed to

have been injured by reason of the

Vol. X
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And evidence as to the character and condition of the crossing is

admissible.* The defendant may show that the injury was due

to other causes.^ Facts showing either the plaintiff's*^ or the de-

fendant's previous knowledge of the defect are competent.^ Where
the injury was caused by the plaintiff's foot catching between the

main rail and a guard-rail a witness may properly testify whether

the accident could have happened had the track been constructed in

a specified manner,^ and plaintiff may show how other guard-rails

are constructed/^

b. Subsequent Repairs by the defendant company are not com-

petent evidence of negligence^" or of defective condition at the

time of the accident," though there are cases to the contrary.^^

Such evidence may, however, be admissible to show ownership or

defective condition of a farm cross-

ing which the defendant claimed it

had abandoned, it was held compe-
tent for the plaintiff upon the issue

of abandonment to show the custom
of the defendant and its instructions

to its trackmen with regard to keep-

ing farm crossings in repair, there

being evidence that certain planking

was maintained at the crossing in

question apparently in accordance
with the custom of the defendant in

this respect. Stewart v. Cincinnati,

W. & M. R. Co., 89 Mich. 315, So N.

W. 852, 17 L. R. A. 539-

4. Presby v. Grand Trunk R.,

66 N. H. 615, 22 Atl. 554.

Where it appeared that the de-

ceased was thrown from his wagon
while passing over the last of three

tracks of the defendant at the high-

way crossing, evidence as to the

condition of the second track over
which he drove before reaching the

third was held admissible as part of

the res gestae and descriptive of the

surroundings. Tetherow v. St.

Joseph & D. M. R. Co.. 98 Mo. 74,

II S. W. 310, 14 Am. St. Rep. 617.

5. Where the plaintiff claimed
that he was drawn under the train

because his foot was caught in a de-

fective plank on the defendant's

track, defendant may show that

plaintiff was standing by the track

as the train was passing and slipped

under the wheels on approaching
nearer. Galveston, H. & S. A. R.

Co. V. Washington, 94 Tex. 510, 63
S. W. 534-

Vol. X

6. Plaintiff's previous knowledge
of its defective condition may be

shown by the record of proceedings

of the county commissioners relating

to the repairing of the highway at

this point taken at the instance of

the plaintiff. Seybold v. Terra

Haute & I. R. Co., 18 Ind. App. 367,

46 N. E. 1054.

7. The testimony of a surveyor

that he had called the attention of

defendant's station agent to the de-

fect previous to the injury was held

competent to show notice. Presby

V. Grand Trunk R., 66 N. H. 615, 22

Atl. 554-

8. The plaintiff may properly ask

a witness whether if the road-bed
beneath the rails had been filled to

within two inches of the top of the

rail it would have been possible for

the deceased's foot to be caught.

Raper v. Wilmington & W. R. Co.,

126 N. C. 563, 36 S. E. 115-

9. McKinney v. Long Island R.

Co., 53 Hun 633, 6 N. Y. Supp. 168.

10. Terre Haute & I. R. Co. v.

Clem, 123 Ind. 15, 23 N. E. 965, 18

Am. St. Rep. 303, 7 L. R. A. 588.

Payne v. Troy & B. R. Co., 9 Hun
(N. Y.) 526. See fully articles

" Highways," Vol. VI, and " Neg-
ligence," Vol. VIII.

11. See V. Wabash R. Co., 123

Iowa 443, 99 N. W. 106.

12. Kelly v. Southern Minn. R.

Co., 28 Minn. 98, 9 N. W. 558. See

article " Negugence," Vol. VIII.
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control over the premises/^ and obligation to keep the same in

repair.^*

c. Other Accidents at the same^^ or a different^^ crossing have
been held admissible under some circumstances and for certain pur-

poses, but the relevancy of this class of evidence is elsewhere dis-

cussed.^^

II. INJURIES TO ANIMALS ON OR NEAR TRACK.

1. Presumptions and Burden of Proof. — A. From Fact of
Killing or Injury. — a. Generally. — Where live stock on or

near a railroad track are injured by the operation of trains or loco-

motives, the fact of the injury or happening of the accident does
not raise a presumption of the defendant railroad company's negli-

gence,^* but the burden of proof in this respect is upon the plain-

13. Skottowe f. Oregon, St. L. &
U. N. R. Co., 22 Or. 430, 30 Pac.

222, 16 L. R. A. 593.
14. Ohio & M. R. Co. v. Cox,

26 111. App. 491.

15. Phelps V. Winona, St. P. R.

Co., 37 Minn. 485, 35 N. W. 273, 5
Am. St. Rep. 867.

Competent Only To Show Notice.

Toledo. St. L. & K. C. R. Co. v.

Milligan, 2 Ind. App. 578, 28 N.
E. 1019.

Incompetent— In an action for

damages for injury to a horse by
reason of the negligent and defective

construction of a railroad crossing,

evidence of a former and similar ac-

cident which happened to another
horse at the same place was held
incompetent. Hudson v. Chicago
& N. W. R. Co., 59 Iowa 581, 13
N. W. 735, 44 Am. Rep. 692.

16. Where the plaintiff's intestate

was run over and killed while his

foot was caught between a T-rail

and a guard-rail at a crossing, it was
held competent to show that at an-
other crossing a similar construction
was in use and that people had had
tlieir feet caught in it between the
two rails. Raper v. Wilmington &
W. R. Co., 126 N. C. 563, 36 S.

E. IIS.

17. See fully articles " High-
ways," Vol. VI, p. 496, and " Neg-
ligence," Vol. VIII.

18. United States. — Eddy v. La-
fayette, 49 Fed. 798. I C. C. A. 432.

Colorado. — Denver & R, G. R. Co.

33

V. Henderson, 10 Colo, i, 13
Pac. 910.

Florida. — Savannah, F. & W. R.
Co. V. Geiger, 21 Fla. 669, 58 Am.
Rep. 697.

Indiana. — Indianapolis & C. R,
Co. V. Means, 14 Ind. 30.

Mississippi. — M. & O. R. Co. v..

Hudson, 50 Miss. 572.

Missouri. — Warren r. Chicago, M.
& St. P. R. Co., 59 Mo. App. 367;
McKissock v. St. Louis, K. C. & N.
R. Co., 73 Mo. 456.
Nebraska. — Burlington & M. R.

Co. V. Wendt, 12 Neb. 76, 10 N.
W. 456.

Nevada. — Wahh v. Virginia & T,
R. Co., 8 Nev. no.
Neiv York. — Terry v. New York

Cent. R. Co., 22 Barb. 574.
North Carolina. — Scott v. Wil-

mington & Raleigh R. Co., 49 N. C.

432; distinguishing Ellis v. Ports-
mouth & Roanoke R. Co., 24 N,
C. 138.

Ohio. — Railroad Co. v. McMillan,
37 Ohio St. 554.

In an action for killing stock, the
mere fact of the killing does not
authorize a recovery but the plain-

tiff must show the negligence of the
company in some way, " either by
proof of the facts and circumstances
attending the transaction, or by
showing that the injury was done on
a part of the road not enclosed by a
lawful fence, or not on the crossing
of a public highway— facts from
which the law raises the inference of

Vol. X
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tiff. In some jurisdictions, however, the reverse is true.-'' And

negligence." Brown v. Hannibal &
St. J. R. Co., 23 Mo. 309.

19. Bethje v. Houston & Cent.

Texas R. Co., 26 Tex. 604; Grand
Rapids & I. R. Co. v. Judson, 34
Mich. 506; St. Louis, V. & T. H.
R. Co. V. Hurst, 25 111. App. 181;

Galveston, H. & S. A. R. Co. v. Cas-
sinelli & Co. (Tex. Civ. App.,). 78
S. W. 247; Talbott V. West Virginia,

C. & P. R. Co., 42 W. Va. 560, 26 S.

E. 311 ; Maynard v. Norfolk & W. R.

Co., 40 W. Va. 331, 21 S. E. 733- See
also Comstock v. Des Moines Val. R.

Co., 32 Iowa 376; Volkman v. Chi-

cago, St. P., M. & O. R. Co.. 5 Dak.

69, 27 N. W. 731.

Plaintiff must show that the ani-

mal was killed through the negli-

gence of the defendant, and neither

the fact that it was killed by the

train, nor that the track was such as

to afford a clear view for a con-
siderable distance, nor that the train

passed the spot at its usual speed,

has any tendency to prove want of

care on the part of the defendant.

Locke V. First Division St. Paul &
P. R. Co., 15 Minn. 350.

Where There Is No Statute Re-
quiring a Railroad Company To
Fence Its Tracks, the burden is

npon the plaintiff to show that the

company was negligent in killing

stock upon its track. Gulf. C. & S.

F. R. Co. v. Ellidge (Tex. Civ.

App.), 28 S. W. 912; citing Bethje

V. Railroad Co., 26 Tex. 604.

Wanton, Wilful or Gross Negli-
gence must be shown according to

some decisions. Chicago & M. R.
Co. V. Patchin, 16 111. 198, 61 Am.
Dec. 65; Georgia R. & Bkg. Co. v.

Anderson, 33 Ga. no; Knight Z'. New
Orleans. O. & G. W. R. Co.. 15 La.

Ann. 105.

The Diligence of the Defendant's
Employes is presumed. Campbell
V. Receivers. 4 Hughes 170, 4 Fed.

Cas. No. 2,367.

The presumption is that trainmen
in charge of a train by which ani-

mals on the track were injured did

their duty and endeavored to pre-

vent the injury after becoming
aware of the danger. Jewett v.

Vol. X

Kansas City, C. & S. R. Co., 50 Mo.
App. 547.

20. Georgia, S. & F. R. Co. v.

Young Inv. Co., 119 Ga. 513, 46 S,

E. 644; Danner v. South Carolina
R. Co.. 4 Rich. L. (S. C.) 329, 55
Am. Dec. 678 {approved in Walker
f. Columbia & G. R. Co., 25 S. C.

141, which holds that the rule there

laid down is not modified by statutes

governing the fencing in of stock)
;

Smith V. Eastern R., 35 N. H. 356.

See also White v. Concord R., 30 N.
H. 188; Georgia R. & Bkg. Co. v.

Willis, 28 Ga. 317; Lantz v. St.

Louis. K. C. & N. R. Co., 54 Mo.
228; Galpin V. Chicago & N. W. R.
Co., 19 Wis. 604.

Where the killing of the plaintiff's

ox b}^ the defendant's train is con-
ceded this makes a prima facie case

for the plaintiff and places the bur-
den upon the defendant of showing
a compliance with the duties im-
posed by statute when an animal is

seen upon the track. Chattanooga
S. R. Co. V. Daniel, 122 Ala. 362, 25
So. 197.

Extends Only to Negligence Al-
leged The presumption of negli-

gence arising from proof of injury to

stock extends only to the negligence
alleged in the petition, although
other acts of negligence than those

pleaded may be admissible in evi-

dence under some circumstances.
They cannot form the basis of a re-

covery. " If there can be no re-

covery for acts of negligence not al-

leged in the petition, it follows as

a logical conclusion that there is no
presumption of negligence against

the company other than as to acts

alleged by the petition to have been
negligent." Central of Georgia R.

Co. V. Weathers, 120 Ga. 475, 47 S.

E. 956; Central of Georgia R. Co. v.

Bagley, 121 Ga. 781. 49 S. E. "80.

Cause of Injury Must Be Shown.

Where it appears that the injured

animal fell to the side of defendant's

track from a high bank and was not

struck by a locomotive or car, there

is no presumption of the defendant's

negligence. " The law does not

raise any presumption that a par-

ticular injury was inflicted by the
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the general rule may be changed or affected by statutory require-

ments as to fencing, etc., hereinafter discussed. ^^

b. Statutes. — Statutes in some states either directly or indi-

rectly make the killing or injuring of stock by a train prima facie

evidence of the defendant company's negligence. ^^

running of the locomotives or cars

of a railroad. It is only when the

injury is satisfactorily shown that

the presumption of law arises that

such injury occurred by the fault or
negligence of the agents of the com-
pany;" although the fact that the

injury was inflicted by the defend-
ant's cars or locomotive need not

be shown by positive proof, yet the

circumstances must be such as will

afford a reasonable inference that

the injury was so inflicted. Southern
R. Co. t'. McMillan, loi Ga. ii6, 28

S. E. 599-

21. See Comstock v. Des Moines
Val. R. Co., 32 Iowa 376, and the

sections of this article immediately
following.

22. L>a^o/a.— Volkman v. Chi-
cago, St. P., M. & O. R. Co., 5 Dak.

69, 37 N. W. 731.

Florida.— Jacksonville, T. & K.
W. R. Co. V. Garrison, 30 Fla. 567,

II So. 926; Jacksonville, T. & K. W.
R. Co. V. Wellman, 26 Fla. 344, 7
So. 845.

Kentucky. — Cincinnati, N. O. &
T. P. R. Co. V. Burgess, 27 Ky. L.
Rep. 252. 84 S. W. 760; Grundy v.

Louisville & N. R. Co., 8 Ky. L.
Rep. 689, 2 S. W. 899; Kentucky
Union R. Co. v. Conner, 17 Ky. L,.

Rep. 426, 31 S. W. 467.
Maryland. — Northern Cent. R. Co.

V. Ward, 63 Md. 362; Western Md.
R. Co. V. Carter, 59 Md. 306 (§1, art.

77 of the Code).
Mississippi — Moh\\& & O. R. Co.

V. Dale, 61 Miss. 206.

South Dakota. — Sheldon t'. Chi-
cago, M. & St. P. R. Co., 6 S. D.
606, 62 N. W. 955.
An act making the killing of stock

prima facie evidence of negligence
creates no new liability but merely
changes the order of proof, and un-
contradicted evidence tending to

show that the company was not neg-
ligent prevents a recovery. Huber
V. Chicago. M. & St. P. R. Co., 6
Dak. 392, 43 N. W. 819.

Before the Statutory Presumption
of Negligence Arises the plaintiff

must show that the animal's death
was caused by the defendant, its

agents or servants (Mattoon v. Fre-
mont, E. & M. V. R. Co., 6 S. D.

301, 60 N. W. 69) ; or that the kill-

ing was done by a train (Southern
R. Co. z'. Forsythe, 23 Ky. L. Rep.

942, 64 S. W. 506).
Marks of the animal on the track

and the position of its remains may,
without an eye-witness of the kill-

ing, make the " satisfactory proof
"

contemplated by a statute providing
that where satisfactory proof has
been made of injury to person or

property by the running of the lo-

comotives of a railway company it

shall be prima facie evidence of neg-
ligence on the part of the railway
company. Chicago, St. L. & N. O.
R. Co. V. Packwood, 59 Miss. 280.

Alabama Statute.— Place of In-
jury Under the statutes of Ala-
bama prior to the Code of 1896 the

burden was placed upon the de-
fendant to acquit itself of negligence
in actions for injuries to stock by
locomotives or cars without regard
to the place where the injury oc-
curred; but under that Code, §3443,
the burden of disproving negligence
is upon the defendant only where the

injury was inflicted within a quarter
of a mile of a public road crossing,

a crossing of two roads, a regular
station or stopping-place, or in a vil-

lage, town or city. Alabama, Gt. So.

R. Co. V. Boyd, 124 Ala. 525, 27 So.

408. See Louisville & N. R. Co. v.

Kelsey, 89 Ala. 287, 7 So. 648.

Under the Arkansas Statute,

where stock are shown to have been
killed by the operation of the rail-

road the burden is upon the defend-
ant to show the exercise of due care.

St. Louis, I. M. & S. R. Co. V. Vin-
cent, 36 Ark. 451 ; Little Rock & Ft.

S. R. Co. V. Finlev, 37 Ark. 562; Little

Rock & Ft. S. R. Co. 7'. Jones, 41

Ark. 157; St. Louis, I. M. & S. R.

Vol. X
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Animals Tinder Control of a Person. — The fact that the injured ani-

mal is in charge of or under the control of the owner or some
other person at the time of the injury does not change the statutory

rule.^^

c. Rebuttal of Presumption. — It has been held that the intro-

duction of any uncontradicted evidence in rebuttal does not as a

Co. V. Hagan, 42 Ark. 122; Railway
Co. V. Dick, 52 x\rk. 402, 12 S. W.
785, 20 Am. St. Rep. 190; St. Louis
& S. F. R. Co. V. Basham, 47 Ark.

321, I S. W. 555; Little Rock & Ft.

S. R. Co. V. Payne, 33 Ark. 816, 34
Am. Rep. 55 ; Railway Co. v. Taylor,

57 Ark. 136. 20 S. W. 1083 ; St. Louis,

L M. & S. R. Co. V. Bragg, 66 Ark.

248, 50 S. W. 27s (where the in-

jured animal was run into a trestle

by the defendant's train) ; St. Louis,

I. M. & S. R. Co. V. Norton. 71 Ark.

314, 73 S. W. 1095. See Little Rock
& Ft. S. R. Co. V. Wilson, 66 Ark.

414, 50 S. W. 995-

The fact that the engineer in

charge of the train which killed the

plaintiff's stock was exercising due
care does not overcome the prima
facie case of negligence where it ap-

pears that the injury may have been
due to the negligence of the fireman.

Railroad Co. v. Chriscoe, 57 Ark.
192, 27 S. W. 431.

Colorado Statute Held TJnconstitu-
tional, and the provisions respecting
the burden of proof as to negligence
therefore held to be of no force.

Denver & R. G. R. Co. v. Thompson,
12 Colo. App. I, 54 Pac. 402.

North Carolina Statute The
kiUing of live stock by the engine
or cars of a railroad company is

prima facie evidence of such com-
pany's negligence. Clark v. Western
N. C. R., 60 N. C. 109, 86 Am. Dec.

456; Wilson V. Norfolk & So. R. Co.,

90 N. C. 69. The defendant must
show that it used all proper precau-
tions to gviard against damage.
Battle V. W. & W. R., 66 N. C. 343

;

Pippen V. Wilmington. C. & A. R.

Co., 75 N. C. 54. But this pre-

sumption does not apply if the ac-

tion is not brought within six

months after the time of the injury;

the burden in such case being upon
the plaintiff to show negligence.

Jones V. North Carolina R. Co., 67

Vol. X

N. C. 122. This presumption ap-

plies only where the facts attending

the killing are unknown or uncertain,

and when the facts are fully disclosed

in evidence and it is shown that the

defendant company adopted every
precaution in its power to avert the

injury the presumption is fully re-

butted as a matter of law. Durham
V. Wilmington & W. R. Co., 82 N.
C. 352; Randall v. Richmond & D.
R. Co., 104 N. C. 410, 10 S. E. 691.

§ 1169 of the Tennessee Code
provides that in an action against a
railroad company for injuring or
killing stock the burden of proof is

upon the company to show that the

accident was unavoidable, and that

the engineer, agent or employe of
the company shall in no case be a
witness for it. It is held that this

statute imposes no new or additional

duties on railroad companies over
and above what the common law de-

mands, and that on proof of the in-

jury the burden is on the defendant
to show that it was in the exercise
of due care ; and only the engineer,

agent or employe engaged in the

tortious act is excluded. Home v.

Memphis & O. R. Co., i Coldw.
(Tenn.) 72. See also Memphis & C.

R. Co. v. Smith, 9 Heisk.
(Tenn.) 860.

23. The statutory presumption
arising from proof of the killing of

an animal by the defendant's train

arises as well where the animal is

in the control of a person or is

hitched to a wagon or car as where
it is straying at large when killed.

Randall v. Richmond & D. R. Co",

104 N. C. 410, 10 S. E. 691.

In an action for killing plaintiff's

mule while plaintiff was attempting

to get him off the track, the statutory

presumption of negligence from the

fact of killing obtains. Mack v.

South Bound R. Co.. 52 S. C. 323, 29

S. E. 905, 68 Am. St. Rep. 913.
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matter of law overcome the legal presumption of negligence aris-

ing from proof of the killing or injury in such cases,^* especially

where the evidence is improbable or inconsistent.^^ But uncontra-
dicted evidence showing the absence of negligence on the part of

the defendant overcomes the presumption as a matter of law.-*^

B. Speed of Train. — The fact that the train was running at an
vmlawful rate of speed at the time of the injury makes a prima facie

case of the defendant's negligence,-^ and it has the burden of

showing that the running of the train at such speed was not the

24. The presumption of negligence

arising from proof of the killing of
stock by the defendant's train is not
overcome by any evidence to the con-

trary, but the defendant must offer

evidence sufficient to show either due
care on its part or unavoidable acci-

dent. Joyner v. South Carolina R.
Co., 26 S. C. 49, I S. E. 52, in which
the court gives a lengthy discussion

of the reasons why the mere intro-

duction of contrary; evidence by the

defendant should not overcome the

presumption of negligence and throw
the burden back upon the plaintiff.

But see article " Presumptions,"
Vol. IX, p. 885 et seq.

25. Where the plaintiff relies

solely upon the statutory presump-
tion of negligence arising from proof
of the killing on the defendant's
track, the jury may find for the plain-

tiff on such presumption, although
the defendant's engineer testifies

that the killing was unavoidable, if

his testimony is improbable or in-

consistent. Railway Co. v. Cham-
bliss, 54 Ark. 214, 15 S. W. 469.

26. Seaboard Air-Line R. v. Wal-
thour, 117 Ga. 427, 43 S. E. 720;
Western & A. R. Co. v. Robinson,
114 Ga. 159. 39 S. E. 950; Kentucky
Cent. R. Co. v. Talbot. 78 Kv. 621;
Volkman v. Chicago, St. P. M. & O.
R. Co., 5 Dak 69. 37 N. W. 731;
Keilbach v. Chicago, M. & St. P. R.
Co., II S. D. 468, 78 N. W. 951.
The presumption of negligence was

held to be rebutted by the uncontra- ,

dieted evidence of a witness for the
plaintiff showing that the animal ran
suddenly upon the track about fif-

teen feet in front of the locomotive,
which was running down grade, and
that in his opinion nothing which the
engineer could have done would have
prevented the accident. Georgia R.

& Bkg. Co. V. Middlebrooks, 91 Ga.

76, 16 S. E. 989.

The statutory presumption of neg-
ligence arising from proof of the
killing of the animal is entirely

overcome by undisputed evidence
that the train in question was at the

time of the accident in good repair,

and condition and was equipped with
the best modern appliances and im-
provements in use, and was operated
skilfully and with due care at the
time. Hodgins v. Minneapolis &
St. P. & S. Ste. M. R. Co., 3 N. D.
382. s6 N. W. 139.

The uncontradicted testimony of
defendant's witnesses that the kill-

ing was unavoidable is sufficient to

rebut the statutory presumption.
Railway Co. v. Shoecraft. 53 Ark.
96, 13 S. W. 422. But proof that

defendant could not have avoided the

killing after it discovered that the

animal was in danger does not of
necessity overcome the presumption
where it appears that the bell was
not rung or the whistle blown as re-

quired by law (St. Louis, L M. &
S. R. Co. V. Hendricks, 53 Ark. 201,

13 S. W. 699) ; nor does evidence
that all possible efforts were used
to avoid a collision with stock upon
the track, without specifying the

usual appliances resorted to in such
cases (K. C. S. & M. R. v. Sum-
mers, 45 Ark. 29s).

27. Chicago & N. W. R. Co. v.

Smedlev, 65 111. App. 644; Cleveland,

C. C. & St. L. R. Co. V. Ahrens &
Son. 42 111. App. 434; Toledo. P. &
W. R. Co. V. Deacon. 63 111. 91.

Burden on Plaintiff To Show Ex-
cessive Speed. — Where the plain-

tiff claims that the injury was in-

flicted while the train was exceed-
ing the speed limit fixed by a muni-
cipal ordinance, the burden is upon

Vol. X
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cause of the injury.-^ The mere fact, however, that the train caus-

ing the injury was running at a high rate of speed raises no pre-

sumption of negligence.'''

C. Statutory Signals. — The failure to give the statutory sig-

nals on approaching the crossing where the accident occurred is

held to be prima facie evidence of negligence^'' and the plaintiff need

not show that the accident resulted from such failure.^^ This is the

rule by statute in some states.^^

D. Failure to Fence Track. — a. Generally. — Where a stat-

ute requires railroad companies to fence their track the failure to

him to show the excessive speed

;

and mere proof that the animal was
killed on the defendant's track within

the limits of such city does not raise

the presumption that the train was
running at the prohibited rate of

speed. Chicago & A. R. Co. v.

Engle, 58 111. 381.

28. Jones v. Illinois Cent. R. Co.,

75 Miss. 970, 23 So. 358.

29. Wasson v. McCook, 70 Mo.
App. 393 (although the accident oc-

curred within the limits of a town
and the trdn was running thirty-five

or forty miles an hour).

Evidence of Speed Inadmissible.

In an action for killing the plain-

tiff's mules which were upon the

track in the defendant's depot

grounds, it was held no error to ex-

clude evidence as to the speed of

the train and the omission to sound
the whistle and ring the bell, since

there was no statute restricting the

rate of speed at such point and be-

cause signals are required for the

protection of persons at public

crossings, and because further the

animals were trespassers and there

was no evidence to show a want of

reasonable care after their perilous

situation became known. Mills &
Le Clair Lumb. Co. v. Chicago, St.

P. M. & O. R. Co., 94 Wis. 336, 68

N. W. 996.

30. Where the defendant's engi-

neer failed to give the statutory sig-

nal on approaching a crossing, evi-

dence as to whether from his place

on the engine he could see the ani-

mals near the track as the engine ap-

proached and before they came upon
the track when the engine was but

forty feet away, was held immaterial,

since the failure to give the statu-
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tory signal was presumptive evidence
of negligence. Orcutt v. Pacific

Coast R. Co., 85 Cal. 291, 24 Pac. 661.

Where the Evidence as to

Whether the Statutory Signals Were
Given is Conflicting, the burden still

remains upon the plaintiff to show
the defendant's negligence. Texas &
Pac. R. Co. V. Scrivener (Tex. Civ.

App.), 49 S. W. 649.

Contra. — The court judicially

knows that cattle on a highway ap-

proaching a railway crossing will

sometimes be arrested or frightened
back by the sight and sound of a
coming train, and sometimes will

not be by the whistling and ringing

in addition. " The law raises no
presumption as to the effect of the

omission of these signals." St. Louis,
V. & T. H. R. Co. V. Hurst, 25 111.

App. 181. To the same effect Terre
Haute & I. R. Co. v. Tuterwiler, 16

111. App. 197.

31. Orcutt V. Pacific Coast R. Co.

85 Cal. 291, 24 Pac. 661. But see

Alexander v. Hannibal & St. J. R.

Co., 76 Mo. 494.

32. Southern R. Co. v. Reaves,

129 Ala. 457, 29 So. 594 (Code §§ 3440
and 3443) ; Atterberrv v. Wabash R.

Co., no Mo. App. 608, 85 S. W.
114; Wasson v. McCook, 70 Mo.
App. 393-

Proof that stock was killed at a

crossing by a railroad train and that

the bell was not rung or the whistle

sounded for an interval of eighty

rods from the crossing as required

by statute makes out a prima facie

case against the company without

further evidence that its employes

and servants were guilty of negli-

gence. Howenstein v. Pacific R. Co.,

55 Mo. 33-
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comply with such a statute raises a presumption of negligence in

an action for killing or injuring live stock at a point where the

required fence was not maintained. ^^ The plaintiff need not show
that the injury was due to the absence of the fence,^* or that he
himself was not at fault."^ But he must show that no fence or a
defective one was maintained at that point. ^'^ unless the statute

relieves him of this burden."^ If the injury occurred where a fence

33. McCoy v. California Pac. R.

Co., 40 Cal. 532, 6 Am. Rep. 623. See
Quimby v. Vermont Cent. R. Co.. 23
Vt. 387; Craig V. Wabash R. Co.. 121

Iowa 471, 96 N. \V. 965 (Code
§ 2055) ; Missouri Pac. R. Co. v.

Baxter, 45 Kan. 520. 26 Pac. 49. fol-

loiving Missouri Pac. R. Co. v.

Bradshaw, 33 Kan. 533, 6 Pac. 917;
Illinois Cent. R. Co. v. Trowbridge,
31 111. App. 190.

Where it appears that the injured

animal strayed onto the track through

a defect in the fence which the de-

fendant was required to maintain,

this amounts to a prima facie case of

negligence, throwing the burden upon
the defencftnt to show its freedom
from negligence. Daily v. Chicago,

M. & St. P. R. Co., 121 Iowa 254. 96

N. W. 778.

By Statute In Washington the

failure to maintain a proper fence is

made prima facie evidence of negli-

gence in actions for stock killed by
collision with trains at such point,

and such statute is constitutional.

Jolliffe V. Brown. 14 Wash. 155. 44
Pac. 149, 53 Am. St. Rep. 868.

34. Walther v. Pacific R. Co., 55
Mo. 271; Wood V. Kansas City. Ft.

S. & M. R. Co., 43 Mo. App. 294.

If cattle are killed on a railroad

track where the track passes through
an enclosed field, at a point which is

not a public crossing and where
there was no fence, the presumption
is. unless the circumstances in the

case rebut it, that the cattle strayed

onto the track on account of the ab-

sence of the fence. Fickle v. St.

Louis, K. C. & N. R. Co., 54 Mo.
219; citing Aubuchon v. St. Louis &
I. M. R. Co.. 52 Mo. 522. disapproving
Cecil V. Pacific R. Co.. 47 Mo. 246.

Contra. — Where the statute makes
railroad companies responsible for

damages occasioned by their failure

to fence their tracks as required, in

an action under such statute the
plaintiff must affirmatively show that

the injury was caused by the lack

of a proper fence. Lawrence v. Mil-
waukee. L. S. & N. R. Co., 42
Wis. 322.

35. Rogers v. Newburyport R. Co.,

I Allen (Mass.) 16; Stewart v.

Burlington & M. R. Co., 32 Iowa 561.

36. jMissouri Pac. R. Co. v. Brad-
shaw. 2>2> Kan. 533. 6 Pac. 917; In-

dianapolis. P. & C. R. Co. V. Lindley,

75 Ind. 426; Lake Erie & W. R. Co.

V. Kneadle. 94 Ind. 454; Evansville

& T. H. R. Co. V. Mosier, loi Ind
597, I N. E. 197; Indianapolis & C.

R. Co. V. Means, 14 Ind. 30.

If the place at which the animals
entered was one which the company
was required to keep fenced and was
a place capable of being fenced, the

inference would be that the company
had done its duty in regard to fenc-
ing the road. Louisville, N. A. & C.
R. Co. V. Quade, 91 Ind. 295.
To make a case under §§ 2612 and

2613 Rev. Stats. 1889. the plaintiff

must show that the animal went upon
the railroad's right of way where the

same was not enclosed by a lawful
fence. Yeager v. Chicago, B. & Q,
R. Co.. 61 Mo. App. 594.

In an action for injury to stock al-

leged to have entered upon the de-
fendant's right of way through a de-
fective fence, the burden is upon the
plaintiff to show that the fence did
not conform to the requirements of

the law. Scidel z'. Quincv, O. & K.
C. R. Co.. 109 Mo. App.' 160. 83 S
w. 77.

By Statute In New York "When
the sufhciency of a fence shall come
in question in any suit, it shall be
presumed to have been sufficient until

the contrary be established." Leyden
V. New York Cent. & H. R. R. Co.,

55 Hun 114. 8 N. Y. Supp. 187.

37. In ail action for the value of

Vol. X
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either could not be maintained^^ or is not required to be erected,^®

the plaintiff must show the defendant's negligence.

b. A^cccssity of Fence or Excuse for Failure To Erect. — Who
has the burden of proof as to the necessity for a fence at the place

of the accident depends somewhat upon the nature and form of

the statute. Under a general statute, however, requiring railway

tracks to be fenced the defendant must show that the law did not

require the track at that point to be fenced ;*** or establish some other

legal excuse for his failure to erect a fence or properly maintain

it;*^ as that the defect was due to the act of the plaintiff or some

stock alleged to have been killed on
a railroad track because of the lack

of a fence, the burden is on the de-

fendant company to prove that it

had a sufficient fence, since the stat-

ute makes the fact of injury in such

eases prima facie evidence of the

company's negligence. Brentner v.

Chicago, M. & St. P. R. Co., 68

Iowa 530. 23 N. W. 245. But see

Comstock r. Des Moines Val. R. Co.,

32 Iowa 376.

Under a statute making railway
companies liable for all stock killed

on their tracks unless they have
fenced their roads, in which event
they shall be liable only for the

failure to exercise ordinary care, the

burden is on the defendant railway

company to show that its road was
fenced. Texas Cent. R. Co. v. Chil-

dress, 64 Tex. 346, (distinguishing

the case of Bethje v. Railroad Co., 26
Tex. 604, on the ground that the

statute was not in force at the time

that decision was rendered) ; Texas
& Pac. R. Co. V. Miller, i White &
VV. Civ. Cas. (Tex.) §262.

38. Texas & Pac. R. Co. v.

Scrivener (Tex. Civ. App.), 49 S.

W. 649; Louisiana W. Exten. R. Co.
V. Deon (Tex. Civ. App.), 56 S.

W. 104.

39. Houston, E. & W. T. R. Co.
V. McMillan (Tex. Civ. App.), 84 S.

W, 296; Schneir v. Chicago, R. I.

& P. R. Co., 40 Iowa 337.

Where the injured animals came
upon the track at a point where the
defendant was not required by law
to fence, although it might have
done so without materially interfer-
ing with the handling of its trains,

there is no presumption of negli-

gence, but the plaintiff must prove
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this fact. Redmond v. Missouri, K.
& T. R. Co.. 104 Mo. App. 651, 77 S.

W. 768.

Where the stock was killed within
the corporate limits of an incor-

porated city the statute relating to

fencing does not apply because the

railway company could not lawfully

fence in such a city. Therefore, the

burden is upon the plaintiff in such
case to prove the negligence of the

defendant, and is not upon the de-

fendant to show even ordinary care
independent of such proof. Interna-

tional & G. N. R. Co. V. Smith, i

White & W. Civ. Cas. (Tex.) §844.

40. Indianapolis, Peru & C. R.

Co. V. Lindley, 75 Ind. 426; Cincin-

nati, I. St. L. & C. R. Co. V. Parker,

109 Ind. 235. 9 N. E. 787; Indiana-

polis, B. & W. R. Co. V. Penry, 48
Ind. 128; Union Pac. R. Co. v. Dyche,
28 Kan. 200; Missouri, K. & T. R.

Co. V. Willis (Tex. Civ. App.), 52 S.

W. 625; Jeffersonville, M. & I. R.

Co. V. O'Connor, 37 Ind. 95.

Exemption From General law.
The burden is upon the defendant
railway company to show that it is

exempt from the duty of fencing im-

posed by a general law. Railroad
Co. V. Hoffhines, 46 Ohio St. 643, 22

N. E. 871.

Injury at Crossing. — In an action

for killing stock at a crossing, where
the character of the crossing, whether
public or private, does not appear,

the burden is upon the defendant to

show that the crossing was fenced,

or that it was one not required to

be fenced. Louisiana W. Exten. R.

Co. z'. Deon (Tex. Civ. App.), 56 S.

W. 104.

41. Craig v. Wabash R. Co., 121

Iowa 471, 96 N. W. 965; Kingsbury
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third person ;*^ that the fence would have interfered with the opera-

tion of trains and endangered the Hves of defendant's employes,*^

or that the accident occurred on its depot grounds.**

^'. Chicago, M. & St. P. R. Co., 104

Iowa 63, 73 N. "W. 477; Hamilton :•.

Missouri Pac. R. Co., 87 Mo. 85;
Evansville & T. H. R. Co. v. Mosier,

loi Ind. 597, I N. E. 197; Lake Erie

& W. R. Co. V. Kneadle, 94 Ind. 454;
Cincinnati, H. & I. R. Co. v. Ford,

89 Ind. 92.

In a suit to fix the Hability of a

railroad company for killing stock on
the ground of a neglect to fence its

track, the burden is upon the defend-
ant company to show that the land-

owner had received a specific sum
for fencing along the line or had
agreed to build and maintain a law-
ful fence, or had received compensa-
tion for so doing by way of damages
in the condemnation of the land, if

it urges such matters as a defense.

Toledo, P. & W. R. Co. v. Pence, 68
111. 524. See also s. c, 71 111. 174.

The burden of proving that the

animal was such that a good and law-
ful fence would have been no pre-

caution against it rests upon the de-
fendant. Missouri Pac. R. Co. v.

Bradshaw, 33 Kan. 533, 6 Pac. 917.

But where the injured horses en-

tered upon the defendant's track in

the night-time through a gateway in

the defendant's fence which was
closed the evening previous, it was
held that the fact that the gate was
defectively constructed and out of
repair would not raise a presumption
that the injurj^ occurred by reason
of such defects so as to cast upon
the defendant the burden of dis-

proving this fact. Johnson v. Chi-
cago, R. I. & P. R. Co., 55 Iowa
707, 8 N. W. 664.

42. The burden is upon the de-

fendant to show that the gate of a
private crossing which defendant had
agreed to maintain was left open by
the plaintiff or an independent third

person, where such a defense is

made. Chicago & A. R. Co. v.

Barnes. 116 Ind. 126, 18 N. E. 459.

Contra. — Where the stock entered
through a gate and the evidence
was conflicting as to whether it was
open because of its defective con-
struction or because left open by a

third person, it was held that the

burden was on the plaintiff to show
the defendant's negligence. St.

Louis & S. W. R. Co. V. Adams. 24
Tex. Civ. App. 231, 58 S. W. 1035.

Notice to Defendant of Negligent
Act of Third Person— The burden
of showing that bars opening on de-

fendant's track, let down by a third

person, had continued down for

such a length of time or under such
circumstances as to justify the in-

ference of negligence on the part of

the company in not seeing and put-
ting them up is upon the plaintiff.

Perry v. Dubuque, S. W. R. Co., 36
Iowa 102.

43. Ft. Wayne, C. & St. L. R.
Co. 7-'. Herbold, 99 Ind. 91. See
also Louisville. N. A. & C. R. Co.

V. Clark. 94 Ind. in.

Danger to Employes Where
the plaintiff has made a prima facie

case b\' showing that the cattle were
killed on defendant's track where it

was not fenced, the burden is on the

defendant of showing that a fence

at that point would have endangered
the lives and limbs of its employes
engaged in switching. Cox v. At-
chison. T. & S. F. R. Co.. 128 Mo
362. 31 S. W. 3; Spooner v. St
Louis S. W. R. Co.. 66 Mo. App
2>2\ Chicago & E. I. R. Co. v. Mo-
desitt. 124 Ind. 212, 24 N. E. 9!

Pennsylvania Co. v. Lindley, 2 Ind
App. Ill, 28 N. E. 106; Toledo, St

L. & K. C. R. Co. V. Jackson, 5 Ind
App. 547. Z2 N. E. 793.

44. Smith V. Chicago. M. & St

P. R. Co.. 60 Iowa 512, 15 N. W. 303

The Fact That the Injury Oc-

curred Where There Was a Switch
raises no presumption that this part

of the road was a portion of a sta-

tion ground, thus exempting the de-

fendant from the duty of fencing

;

the burden is on the defendant to

show what grounds are used for

station purposes. Comstock v. Des
Moines Val. R. Co., 32 Iowa 376.

But under a statute requiring a

fence only at particular points to be

subsequently designated, the plain-

Vol. X
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c. Injury Within Corporate Limits. — Nor does the fact that the

injury was inflicted at a point within the hmits of a city or village

relieve the defendant of this burden.*^ It has, however, been held

to the contrary.*''

d. Place of Entry on Right of Way or Track. — The plaintiff

need not prove by direct or positive evidence where the injured ani-

mal entered upon the right of way or track,*^ and it is generally

held that in the absence of contrary evidence the animal is pre-

sumed to have entered at the point where it was injured or is

found dead or disabled/® But there is no presumption as to the

tiff must show that a fence was re-

quired at the place of the accident.

Where a railroad company is not
required by law to fence its track

except in such places as are required

by the county commissioners, the

burden is on the plaintiff claiming

injuries to stock by reason of the

failure to fence to show that the in-

jury occurred at a place where the

defendant was required to maintain

a fence. Baxter v. Boston & W. R.

Corp., 102 Mass. 383.

45. International & G. N. R. Co.

V. Cocke, 64 Tex. 151; Gulf, C. &
S. F. R. Co. V. Adams (Tex. Civ.

App.), 24 S. W. 834 (where the

place of the accident was between
two streets within the incorporated
limits of a city).

The road may pass through por-

tions of the city where there is

nothing to prevent the erection of

a fence. Texas & Pac. R. Co. v.

Mitchell, 2 Willson Civ. Cas. (Tex.)

§ 2>7?>. in which it appeared that the

animal was killed within the limits

of an incorporated city but at a
place where there was no street,

alley or public square.

Where a general statute .requires

railroad companies to fence their

right of way and put in cattle-guards

at crossings, in an action for the

killing of a cow in a small hamlet
the burden is on the defendant to

show that its failure to fence at that

point was justified by the necessi-

ties of the case. Flint & P. M. R.

Co. V. Lull, 28 Mich. 510.

46. Although the statute provides

that the happening of the injury at

a point where no fence is maintained
is prima facie evidence of negligence,

it is held not to apply to injuries oc-

curring within the corporate limits
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of a city or town. Wier v. St.

Louis & L M. R. Co., 48 Mo. 558;
Wallace v. St. Louis L M. & S. R.

Co., 74 Mo. 594; Wasson v. Mc-
Cook, 70 Mo. App. 393.

47. Evansville & T. H. R. Co. v.

Mosier, loi Ind. 597, i N. E. 197.

Where the evidence is that the
road was not fenced at the place

where the stock was killed it is but
a fair inference that the stock got
upon the road at that place. St.

Louis & S. E. R. Co. V. Casner, 72
111. 384. See also Lepp v. St. Louis,
I. M. & S. R. Co., 87 Mo. 139.

In an action for injuries to a cow
which had strayed upon the track
through some point in the defendant's
fence, it was held that the jury might
properly presume that the cow had
gone through the fence at the point
where it was partially broken down.
Leyden v. New York Cent. & H. R.
R. Co., 55 Hun 114, 8 N. Y.
Supp. 187.

48. Ellis V. Mississippi River &
B. T. R. Co., 89 Mo. App. 241;
Pearson v. Chicago, B. & K. C. R.
Co., 33 Mo. App. 543; Duke v.

Kansas City, Ft. S. & M. R. Co., 39
Mo. App. 105 ; McGuire v. Missouri
Pac. R. Co., 23 Mo. App. 325.

Where it appears that the blood
and carcass of the animal for the

killing of which damages are

claimed, were found upon the track

at a point which was not but should
have been fenced, it will be pre-

sumed in the absence of evidence ta
the contrary that the animal entered

upon the track at that point. Jant-

zen V. Wabash, St. L. & Pac. R. Co.,

83 Mo. 171.

But this presumption is overcome
where it appears that the track at

that point was securely fenced and
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place where the engine or train collided with the animal.*^

e. Effect of Existence of Lawful Fence. — If it appears that the

accident occurred at a place where the required fence was main-
tained the plaintiff has the burden of proving negligence.'^''

E. Finding Dead or Injured Animal Near Track. — The
mere fact that a dead or injured animal was found near a railway

track raises no presumption that it was killed or injured by a pass-

ing train f^ there must be other evidence of the cause of its death. ^^

F. Ownership of Injured Animal. — The plaintiff must show
his ownership of the injured live stock. '^^

G. Omission To Post Notice oe Injury. — Where extra dam-
ages are claimed for the failure to post a notice of the injury to the

animal as required by law, the plaintiff has the burden of proving
this fact.^"*

2. Signals.— A. Generally. •— It is competent to show that

no signals were given by the approaching train.
^^

B. Statutory Signals. — a. Generally. — Where the animal in

question was killed or injured at a highway crossing, as bearing

upon the defendant's negligence it is competent to show that the

statutory signals were not given by the train as it approached the

crossing.^*^ And evidence as to whether the animal would probably

there is evidence tending to show
that the cattle entered through an
open gate. (Bumpas v. Wabash R.
Co., 103 Mo. App. 202, yy S. W.
115) ; or where the animal is found
at a street crossing and the evi-

dence tends to show that it came
upon the track through a defect in

the fence near by. Kimball v. St.

Louis & S. F. R. Co., 99 Mo. App.

335. 72> S. W. 224.

49. Croddy v. Chicago, R. I. &
P. R. Co., 91 Iowa 598, 60 N. W. 214.

50. International & G. N. R. 'Co.

V. Cocke, 64 Tex. 151 ; International

& G. N. R. Co. V. Samora, i White
& W. Civ. Cas. (Tex.) §155. See
also Jewett v. Kansas City, C. & S.

R. Co.. 50 Mo. App. 547.
51. St. Louis. I. M. & S. R. Co.

V. Hagan, 42 -Ark. 122 ; Railway Co.

V. Sageley, 56 Ark. 549, 20 S. W. 413.

The fact that the injured animal
was found on the right of way but
not on the track of the defendant
and was afterwards shot by an em-
ploye of the defendant as being no
longer of value raises no legal pre-
sumption that the animal was injured
by the defendant's train, since the
fact that the animal was found on

the right of way injured raises no
presumption that its injuries were
occasioned by the running of trains.

RailwaywCo. v. Parks, 60 xA.rk. 187,

29 S. W. 464.
52. St. Louis, I. M. & S. R. Co.

V. Hagan, 42 Ark. 122.

The mere fact that the animal
was found at or near a railroad

track does not sufficiently show that

it was killed by a train. Union
Pac. R. Co. V. Bullis, 6 Colo. App.
64, 39 Pac. 897.

53. Welsh V. C. B. & Q. R. Co.,

53 Iowa 632, 6 N. W. 13.

Proof of Possession of the stock
killed is prima facie evidence of
ownership. Toledo, W. & W. R.
Co. V. Stevens. 63 Ind. 337.

Joint Ownership. — Where parties
suing for damages for the killing

of cattle claim the cattle as joint

owners they should be held to

reasonably strict proof of owner-'
ship. Illinois Cent. R. Co. v. Finni-
gan, 21 111. 646.

54. K. C. S. & M. R. v. Sum-
mers, 45 Ark. 295.

55. Edson v. Central R. Co.. 40
Iowa 47.

56. Hohl 7'. Chicago, M. & St. P.

Vol X
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have heeded the signal had one been given is incompetent and im-

material.^'

b. Signals at Near-by Crossing. — The fact that the statutory sig-

nals for a near-by crossing were not given is a competent circum-

stance although the injury was not inflicted at the crossing.^® Such

evidence, however, is irrelevant where the action is based on the

failure to fence the track as required by statute.^^

3. Rate of Speed. — A. Generally. — As a part of the res

gestae and as bearing upon the question of negligence it is compe-

tent to show the speed of the train at the time of the accident.^**

B. Ordinances and Statutes. — Ordinances or statutes limit-

ing the speed of trains at the place of the accident, and their viola-

tion, may be shown on the question of negligence.^^ But the or-

dinance must apply to the defendant's trains.*'-

C. Customary Speed. — Where the high and unusual speed of

the train causing the damage is relied upon, evidence of its cus-

R. Co., 6i Minn. 321, 63 N. W. 742,

52 Am. St. Rep. 598. Contra, Mills

& Le Clair Lumb. Co. v. Chicago,

St. P., M. & O. R. Co.. 94 Wis. 336,

68 N. W. 996.

57. Kendrick v. Chicago & A. R.

Co., 81 Mo. 521.

58. Although the plaintiff's horse

was not killed at a crossing but at

a point near by, the jury may prop-

erly consider the fact that the sig-

nals required by statute to»be given

at a certain distance from crossings

were not given, as well as the en-

gineer's neglect to have his train

under proper control as he ap-

proached the crossing, and it is not

error to refuse to instruct that such

statutory regulation is intended only

for the benefit of persons or things

on the crossing. Western & Atl.

R. Co. V. Jones, 65 Ga. 631. See
Georgia R. v. Williams, 74 Ga. 723.

But see Mills & Le Clair Lumb. Co.

V. Chicago, St. P., M. & O. R. Co.,

94 Wis. 336. 68 N. W. 996.

In an action for killing plaintiff's

mule while plaintiff was endeavor-
ing to get him off the track, evi-

dence that the train causing the in-

jury failed to give the statutory sig-

nals upon approaching a crossing

near the place of injury and at other

road crossings was held properly ad-

mitted on the ground that it " tended

to show an utter disregard of the re-

quirements of law as to the manner
of running the train, and was re-

sponsive to the allegation of reck-
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less negligence." Mack z'. South

Bound R. Co.. 52 S. C. 323. 29 S.

E. 905, 68 Am. St. Rep. 913.

59. Collins V. Atlantic & Pac. R.

Co., 65 Mo. 230.

60. Edson V. Central R. Co., 40

Iowa 47 ; Taylor z>. St. Louis, I.

M. & S. R. Co., 83 Mo. 386.

In an action for killing stock at a

point where the statute requires the

whistle to be blown and the speed to

be reduced, an inquiry as to whether

the engineer after having run one

or more trips could afterwards re-

member at what points, including

depots, road crossings and towns

through which he passed, he blew

the whistle, rung the bell and re-

duced the speed, is irrelevant. Mem-
phis & C. R. Co. V. Lyon, 62 Ala. 7i-

61. Cleveland, C. C. & St. L. R.

Co. V. Ahrens & Son, 42 III. App. 434-

Where the alleged negligence was

the running of defendant's train at a

high rate of speed and killing plain-

tiff's cow on a crossing within the

limits of a city, an ordinance limit-

ing the speed of trains within the city

limits to six miles an hour is compe-

tent evidence. Union Pac. R. Co. v.

Rassmussen, 25 Neb. 810, 41 N. W.
778, 13 Am. St. Rep. 527; Chicago,

B. & Q. R. Co. V. Richardson. 28

Neb. 118, 44 N. W. 103.

62. Fell V. Burlington, C. R. &
M. R. Co., 43 Iowa 177 (ordinance

limiting speed of the trains of an-

other railway incompetent).
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tomary rate of speed is admissible,®^ but such evidence is not com-
petent to show what was the speed of the train at the time in

question.*'*

4. Headlight. — The character and condition of the headlight

carried by the engine causing the damage may be shown,*^^ as may
also the distance at which objects on the track were made visible by
its light.®^ A non-expert witness may testify as to his observa-

tions of the light cast by similar headlight under similar circum-

stances at the same place."''

5. Fences and Cattle-Guards. — A. Generally. — The plaintifif

may show the absence of fences or cattle-guards at the point where
the accident occurred.*'^ And the defendant in rebuttal may show
any legal excuse for their absence,"*^ as that their presence at a

particular point would endanger the lives of its employes ;''^ but

63. Chicago & N. W. R. Co. v.

Bunker, 8i 111. App. 6i6; Gulf, C. &
S. F. R. Co. V. Anson (Tex. Civ.

App.), 82 S. W. 785. See also Sa-
vannah, F. & W. R. Co. V. Flanna-

gan. 82 Ga. 579, 9 S. E. 471, 14 Am.
St. Rep. 183.

64. Houston & T. C. R. Co. v.

Jones, 16 Tex. Civ. App. 179, 40 S.

W. 745. See also supra, I, 4, A.

But see Gulf, C. & S. F. R. Co. v.

Anson (Tex. Civ. App.), 82 S.

W. 785-

65. Central of Georgia R. Co. v.

Hardin, 114 Ga. 548, 40 S. E. 738,

58 L. R. A. 181.

66. Where the defendant's en-

gineer and fireman testified that the

headlight of the engine did not en-

able them to see an animal on the

track more than sixty feet in ad-

vance, it was held competent for

plaintiff in rebuttal to prove facts

showing that on other occasions in

the same neighborhood, and under
circumstances no more favorable, ob-

jects on the track were visible at a

distance of two or three hundred
yards by the aid of the headlight.

Alabama, G. S. R. Co. v. Moody, 92
Ala. 279, 9 So. 238.

67. Arrowood v. South Carolina

& G. E. R. Co., 126 N. C. 629, 36 S.

E. 151.

68. Although the negligence al-

leged is in the operation of the train,

the plaintifif may show the absence
of cattle-guards at the point where
the horses were injured as part of
the conditions existing at that point.

and hence as bearing upon the de-

gree of care which should have been
exercised. Rafferty v. Portland, V.
& Y. R. Co., 32 Wash. 259, 73
Pac. 382.

But, in Dickey v. Northern Pac.

R. Co., 19 Wash. 350, 53 Pac. 347,

where the complaint alleged that

horses were killed by reason of the

negligent operation of the defend-
ant's train, evidence that the track

at the point of the injury was not
fenced was held not admissible, al-

though the statute provided that in

actions for injury to stock caused by
collision with moving trains the fail-

ure to maintain a proper fence was
prima facie evidence of negligence on
the part of the defendant. The neg-
ligence complained of was in the

operation of the train and not in

failing to maintain a fence.

69. In an action for killing stock

which was upon the defendant's
track at a point where it ran through
plaintifif's land, it was held compe-
tent for the defendant to introduce

the proceedings and award of the

commissioners who adjusted the

damages for the running of defend-
ant's track over the plaintifif's land
showing the plaintifif had been al-

lowed additional compensation for

building and keeping up a fence on
the line of the railroad. Georgia R.
& Bkg. Co. V. Anderson, S3 Ga. no.
See Railroad Co. z: Hotfhines, 46
Ohio St. 643, 22 N. E. 871.

70. See supra. III, i, D, b.

In an action for the killing of a

Vol. X
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opinion evidence on the latter question is held not to be competent/^

B. Condition of Fences and Cattle-Guards. — a. Generally.

The plaintiff may show that the fence or cattle-guard through
which the animal is alleged to have entered upon the track was in

a defective condition at the time of the injury.'- And no evidence

of its insufficiency to hold stock is necessary where this is clearly

apparent from the condition shown. '^^ The fact that the kind of

cattle-guard in question is in general use on the defendant's road

has no tendency to show its sufficiency.'^'*

b. Condition at Other Times. — As evidence of the condition of

the fence or cattle-guard at the time of the injury it is competent

to show its condition a short time previous or subsequent thereto/^

unless it appears to have materially changed in the interim.'^*' And
evidence of its condition at some more remote period is likewise

horse at a point seventy or eighty

3'ards east of the east end of the de-

fendant's switch, where the defend-

ant contended and produced evidence
tending to show that to have fenced

its track at a point so near the switch

would interfere with its employes in

switching its trains, it was held

proper to permit the plaintiff to

show in rebuttal that the defendant
had in fact fenced the track to with-
in thirty or forty feet west of the

west end of the switch. Texas &
Pac. R. Co. V. Seay (Tex. Civ. App.),

69 S. W. 177-

71. An opinion as to whether the

placing of cattle-guards at a particu-

lar point on the defendant's track

would endanger trainmen in the

management of trains at that point

is not competent, although the wit-

ness was shown to be a properly
qualified expert. Pennsylvania Co.

V. Lindley. 2 Ind. App. in. 28 N. E.

106 ; citing Pennsylvania Co. v.

^Mitchell, 124 Ind. 473, 24 N. E.
1065. To the same effect Toledo. St.

L. & K. C. R. Co. V. Jackson, 5 Ind.

App. 547, 32 N. E. 793-
72. Where the plaintiff claims that

the animal in question was killed be-

cause of defendant's negligence in

not keeping its cattle-guards free of

snow and ice, he may show that the

cattle-guard over which the animal
passed was full of ice and snow
(Robinson v. Chicago, R. I. & P. R.

Co., 79 Iowa 495, 44 N. W. 718) ;

and had been in this condition for

two weeks previous. Schuyler v.

Vol. X

Fitchburgh R. Co.. 20 N. Y.
Supp. 287.

73. Where it appeared that the
defendant's fence, originally four
feet and upwards in height, had been
broken down at one point to a height
of two feet and eight inches, to the

knowledge of defendant's agents, it

w'as held that no evidence was neces-

sar}^ to show that the fence at such
point was insufficient, but that the

jury might properly act on their own
knowledge that such fence was not
sufficient to hold cattle. Lcyden v.

New York Cent. & H. R. R. Co., 55
Hun 114, 8 N. Y. Supp. 187.

74. Schuyler v. Fitchburgh R.

Co., 20 N. Y. Supp. 287.

75. Haskings v. St. Louis, K. C.

& N. R. Co., 58 Mo. 302 (short time

previous) ; Grahlman v. Chicago, St.

P. & K. C. R. Co.. 78 Iowa 564. 43
N. W. 529, 5 L. R. A. 813 (cattle-

guard filled with snow and ice pre-

vious and subsequent to the acci-

dent) ; Mackie v. Central R. of

Iowa, 54 Iowa 540. 6 N. W. 723
(condition of gate three days subse-

quent).

Evidence as to the defective con-

dition of the cattle-guard on the day
following the injury is competent
proof of its condition on the day
previous, the defect being of a some-
what permanent nature. Miller 7'.

Northern Pac. R. Co., 36 Minn. 296,

30 N. W. 892.

76. In an action for killing stock

by defendant's train, the testimony

of a witness who arrived at the
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competent if it further appears or is shown that no material change

has taken place.''

c. Condition at Other Places. — It is competent to show the de-

fective condition of the fence in the vicinity of the place where

the animal was injured if it is not claimed or shown that the ani-

mal entered at any specific place. ''^ And as evidence of notice of a

particular defect or break in the fence its bad condition on either

side may be shown. '^

d. Notice to Ozvner of Animal's Prcvions Breaches. — Where the

injured animal came v:pon the track through a defect in the defend-

ant's fence the defendant cannot show that the owner had notice

that the animal had gotten upon the track through the same de-

fect on other occasions.^**

C. Opinion Evidence.— a. Generally. — It is not competent

for a witness to express his opinion that a particular fence®^ or cat-

tle-gviard^^ was sufficient or insufficient to keep out stock.

b. Necessity for Fence. — A witness cannot properly give his

opinion that a fence is a better protection than a bank or natural

obstacle,^^ nor can he state that a particular locality is dangerous

scene of the accident several hours
after defendant's servants had com-
menced to make repairs on the fence,

as to the condition of the fence when
he saw it, is inadmissible wathout a
preliminary showing that there had
been no change in its condition.

Colyer v. Missouri Pac. R. Co.. 93
Mo. App. 147.

77. Morrison v. Chicago & N. W.
R. Co.. 117 Iowa 587. 91 N. W. 793;
Brentner v. Chicago, M. & St. P. R.

Co., 58 Iowa 625, 12 N. W. 615.

In an action against a railway
company for killing horses, evidence
showing what the condition of the

guards and fences at the place was
a year before, followed by proof of

their continuous bad condition from
then to the time of the injury, was
held properly admitted. Chicago &
E. I. R. Co. V. Chipman, 87 111.

App. 292.

78. In an action for killing stock

which had strayed upon the defend-
ant's track, evidence to the effect

that the fence was defective for half

a mile up and down the road from
the place of the killing on one side

of the track and for two or three

hundred yards from the place of the

killing on the other side was held
properly admitted. Maberry t'. Mis-
souri Pac. R. Co., 83 Mo. 664.

79. McGuire v. Ogdensburg & L.

C. R. Co., 63 Hun 632, 18 N. Y.

Supp. 313. distinguishing Reed v.

Railway Co.. 45 N. Y. 574, in which
it was held that the condition of the

railroad a half mile from the place

of the accident could not be shown.

80. Rogers v. Newburj'port R. Co.,

I Allen (Mass.) 16 (since the de-

fendant can not shift its duty of

maintaining its fences upon the
plaintiff).

81. Chicago & A. R. Co. v.

O'Brien, 34 111. App. 155.

Where the Condition of a Cer-

tain Gate was in question, evidence
that " anything that would touch it

would throw it down " and that
" most any animal would throw it

down." was held not objectionable

as an opinion or as invading the

province of the jury. Chicago & A.
R. Co. z: O'Brien. 34 111. App. 155.

82. Smead z: Lake Shore & M.
S. R. Co., 58 Mich. 200, 24 N. W. 761.

83. Where the statute provides
that no fence shall be required in

places where there are embankments
or other natural obstacles sufficient

to make a fence unnecessar3\ the

opinion of a witness as to whether a
certain bank of earth was as good a

protection against cattle as a fence

four and a half feet high is inad-

missible. Veerhusen v. Chicago &

Vol. X
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and might have been remedied by erecting a particular kind of

fence.**

6. Other Acts and Instances. — A. To Show Negligence,
Evidence that other animals had been killed or injured at the same
place is not admissible to show the defendant's negligence ;^^ nor
is evidence of a failure on other occasions to give the statutory-

signals^® or to keep closed the gates opening on the right of way.*^

B. To Show Character of Fence or Cattle-Guard. — But
as evidence that a fence or a cattle-guard was not properly con-

structed it is competent to show that stock had on other occasions

passed through such fence®* or over such cattle-guard*'' or one of

substantially similar construction,^" or that on previous occasions

stock had been seen on the track at the place of the injury.^^ And

N. W. R. Co., 53 Wis. 689, 11 N.
w. 433.

84. Southern Kansas R. Co. v.

Cooper. 32 Tex. Civ. App. 592, 75
S. W. 328.

85. Gulf, C. & S. F. R. Co. V.

Ogg, 8 Tex. Civ. App. 285, 28 S. W.
347; Croddy v. Chicago, R. I. & P.

R. Co., 91 Iowa 598, 60 N. W. 214.

In an action for the negligent

killing of a cow, evidence that the

company had at different times paid

other persons for cattle killed by
its train at the same place, is ir-

relevant and inadmissible. Georgia
R. & Bkg. Co. V. Walker, 87 Ga.

204, 13 S. E. 511.

86. Evidence that the defendant's
trains had frequently on other occa-

sions passed the point . of the acci-

dent without whistling or ringing a
bell was held incompetent. Proof of
negligence at other times and places

does not establish negligence upon
the occasion in question. Mississippi

Cent. R. Co. v. Miller, 40 Miss.

45. See also Southern R. Co. v.

Kendrick, 40 Miss. 374, 90 Am.
Dec. 332.

87. Chicago & A. R. Co. v. Hodge,
55 111. App. 166.

88. In an action for killing the
plaintiff's colts, evidence that on
several occasions within about a
month previous cattle were found
upon the track and driven through
the fence along the right of way at

the point where the plaintiff claims
his colts subsequently went through
is admissible upon the issue of
whether the colts escaped at such
point, in view of the defendant's

Vol. X

testimony that the fence was in good
condition. Bowen z>. Flint & P. M.
R. Co., no Mich. 445, 68 N. W. 230;
distinguishing Jebb v. Chicago & G.
T. R. Co.. 67 Mich. 160. 34 N. W. 538.

See Payne v. Kansas City, St. J. &
C. B. R. Co., 72 Iowa 214. 33 N. W.
^33 (holding competent evidence
that gate fastenings like the one in

question had proved insufficient un-
der like circumstances).

89. Where the injury to plaintiff's

stock was alleged to be due to a de-
fect in the wing fence on one side

of a cattle-guard, the testimony of a

witness that he had repeatedly seen
cattle and horses pass over the fence

at this point and had seen a boy ride

a horse across it, was held properly
admitted. Chicago & N. W. R. Co.

V. Hart, 22 111. App. 207.

90. Lake Erie & W. R. Co. v.

Murray. 69 111. App. 274; Lake Erie
& W. R. Co. V. Helmericks, 38 111.

App. 141.

Where it was claimed that plain-

tiff's stock entered upon the right of

way over insufficient cattle-guards, it

is competent for witnesses to testify

that they had seen stock walk over a
guard some three or four miles dis-

tant from the one in controversy,

there being evidence to show that this

guard was similar in material and
construction to the one in question

and there being nothing to show that

it was not in good condition. New
York, C. & St. L. R. Co. V. Zum-
baugh, II Ind. App. 107, 38 N. E. 53i-

91. Jebb V. Chicago & G. T. R.
Co., 67 Mich. 160, 34 N. W. 538
(that on several occasions months be-
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it has been held that the defendant may show that the same make
of cattle-guard is in general use among first-class railroads and is

regarded as the best known device for the purpose/'^ But it can-

not show that the cattle-guard is the same as those in general use

on its road.'^^

7. Traces. — Evidence of traces such as blood and hair subse-

quently found on a train which might have killed the animal is

competent evidence that it did kill it.-'* Where there is a dispute

as to where the animal was killed, evidence that tracks and other

signs were found at the place claimed to have been the scene of

the accident is admissible though such tracks and signs are not

sho.wn to have been left by the animal killed.'*''

8. Opinion. — A properly qualified witness may give his opinion,

founded on examination of the appearances, as to where the ani-

mal came upon the track, in what direction and at what speed it

was traveling,®** and in which direction it was thrown by the force

of the collision.'''^ The engineer may give his opinion as to what
action on his part was likely to be the most effective method under
the circum.stances of preventing the impending collision. ^^

9. Animals at Large Contrary to Law. — Statutes requiring stock

to be kept within enclosures do not afitect the presumption of negli-

gence arising from proof of injury,**" even though the injured ani-

mal was at larg:e in violation of such a statute.^ But the latter

fore other stock of the plaintiff had
been seen on the defendant's right of

way )

.

92. Lake Erie & W. R. Co. v.

Murray, 69 111. App. 274. But see

Downing v. C. R. I. & P. R. Co., 43
Iowa 96; Payne v. Kansas City, St.

& C. B. R. Co., 72 Iowa 214. 33 N.
W. 633 (general use of gate

fastener).
93. Schuyler z\ Fitchburgh R. Co..

20 N. Y. Supp. 287.
94. International & G. N. R. Co.

V. Hughes, 81 Tex. 184, 16 S. W. 875.
95. Ohio & M. R. Co. v. Wrape,

4 Ind. App. 108, 30 N. E. 427.
96. Chicago & A. R. Co. v. Legg,

32 111. App. 218.

97. In Ohio & :M. R. Co. v.

Wrape, 4 Ind. App. 108. 30 N. E.

427, it was held no error to permit a

witness who had testified as to the

presence of tracks and other evidence
of the presence of cattle along the

track, to give his opinion as to which
direction the animals were thrown by
the force of the collision, as bearing
upon the direction the train was run-
.ning which collided with the cattle.
" The witness did not see the animals

34

upon the track, but testified to indi-

cations and appearances along the

track shortly after the injury. There
was an opportunity to cross-examine
the witness and obtain the basis of his

knowledge upon the question. In the

judgment of the trial court the ap-
pearances could not be described to

the jury with sufficient vividness to

enable them to form as accurate con-
clusions thereon as the witness could,

and under such circumstances opin-

ions are admissible."
98. It was error to refuse to al-

low the defendant to ask the engineer
in charge of the engine causing the
injury if sounding the cattle alarm
and applying the air-brakes was a

more effective means of saving the
injured animals than reversing the
engine, since the engineer was an ex-
pert. Birmingham Mineral R. Co.
z: Harris. 98 Ala. 326, 13 So. 377.

99. Joyner v. South Carolina R.
Co., 26 S. C. 49, I S. E. 52. But see
Houston & T. C. R. Co. v. Hollings-
worth, 29 Tex. Civ. App. 306, 68 S.

W. 724; Galpin v. Chicago & N. W.
R. Co.. 19 Wis. 604.

1. The statutory presumption of

Vol. X
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fact may be shown, as it has some bearing upon the question of

neghgence ;- and in states where the plaintiff has the burden of

showing neghgence it has been held that the violation of such a

statute relieves the defendant from liability for anything but gross

or wilful negligence.^

Contributory Negligence.-— The fact that the injured animal was at

large contrary to law has no effect upon the rule as to the burden

of proving contributory negligence.^

10. Possibility of Averting Injury. — It is competent to show
the distance at which the engineer could have seen the animal at

the time and place in question.^ The conductor and engineer, be-

ing experts, may state that they did everything in their power to

stop the train and avert the injury when they saw the animal.*^

negligence arising from proof of the

killing of live stock by the defend-
ant's trains, being a rule of evidence,

is not modified by the stock law re-

quiring owners of stock to restrain

them by fences in certain localities

;

but the fact that the stock law is in

force where the killing occurred is a
circumstance to be considered by the

jury on the question of negligence.

Davis V. Florida Cent. & P. R. Co.,

47 S. C. 390, 25 S. E. 224. See also

Roberts v. Richmond & Danville R.

Co., 88 N. C 560.

2. Davis V. Florida Cent. & P. R.
Co., 47 S. C. 390, 25 S. E. 224; Van-
Horn V. Burlington, C. R. & N. R.

Co., 59 Iowa 2)i, 12 N. W. 752 (city

ordinance).

In an action for killing the plain-

tiff's cow on a crossing within the

limits of a city, an ordinance of such
city prohibiting owners of cattle from
allowing them to run at large is ad-

missible on the question of contribu-

tory negligence. Chicago. B. & Q.
R. Co. V. Richardson, 28 Neb. 118,

44 N. W. 103.

Plaintiff May Show That He Was
Not at Fault in the Matter Louis-
ville & W. R. Co. V. Hall, 106 Ga.

786, ^2 S. E. 860.

3. In an action against a railway

company for injuries inflicted by its

engine on animals running at large,

it is competent for the defendant to

show that under a local law stock

were not permitted to run at large at

the place where the injury was in-

"flicted, since under such law the de-

fendant would only be liable when
guilty of gross negligence, the ani-

Vol. X

mals being trespassers. International

& G. N. R. Co. V. Dunham, 68 Tex.

231, 4 S. W. 472, 2 Am. St. Rep. 484.

4. Burden of Proving Contribu-
1 r y Negligence on Defendant.

Cairo & St. L. R. Co. v. Woosley, 85
111. 370.

The fact that the injured animals
were running at large, contrary to

law, is not sufficient to prove con-
tributory negligence on tlie part of

their owner, but the defendant must
show that this was the proximate
cause of the injury. Orcutt v. Pa-
cific Coast R. Co., 85 Cal. 291, 24
Pac. 661.

Since the Burden Is On the Plain-
tiff to disprove contributory negli-

gence he must show that the injured
stock were lawfully at large, where
under the general law cattle cannot be
permitted to run at large without per-
mission from the town. Perkins v.

Eastern R. Co., 29 Me. 307, 50 Am.
Dec. 589.

5. Sheldon v. Chicago. M. & St.

P. R. Co., 6 S. D. 606, 62 N. W. 955.

6. Choate v. Southern R. Co., 119
Ala. 611, 24 So. 373.
But where the defendant's engi-

neer had been permitted to testify

that he did everything in his power
to stop the train, it was held no error

to refuse to permit him to answer a

question as to whether it was possible

for him to do anything else besides

what he did to prevent the injury

(Central of Georgia R. Co. t'. Bagley,

121 Ga. 781, 49 S. E. 780), or to ex-

clude the testimony of other wit-

nesses as to whether the engineer

could have done anything else to
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11. Notice of Injury. — Under a statute providing for the

giving of a notice by the plaintiff to the defendant, of the injury

and claim, a copy of such notice is admissible without accounting

for the original.^ A slight misnomer of the defendant does not

justify the exclusion of the notice.*

12. Damages.— The damages for killing an animal are measured
by its value at the time, and any competent evidence of this fact

is admissible.®

III. INJURIES FROM FIRE.

1. Presumptions and Burden of Proof.— A. Generally.— In

an action for damages from fire alleged to have been set by the

defendant in the operation of its road, the plaintiff has the burden

in the first instance of showing the defendant's negligence,^*' unless

avoid the accident. Johnson v. Rio
Grande W. R. Co., 7 Utah 346, 26
Pac. 926.

7. A copy of the notice and affi-

davit of injury served by the plain-

tiff on the defendant when accom-
panied wkh the oath or affidavit of

the person who served the same is

admissible to prove the fact of such
service under Code § 3698, without
accounting for the original or giving

notice to produce the same. Mc-
Lenon v. Kansas City, St. J. & C. B.

R. Co., 69 Iowa 320, 28 N. W. 619;
Brentner v. Chicago, M. & St. P. R.
Co., 58 Iowa 625, 12 N. W. 615. But
an affidavit and notice shown to be
merely similar to the one served on
the agent of the defendant is not ad-
missible under Code § 1289. Kyser v.

Kansas City, St. J. & C. B. R. Co., 56
Iowa 207, 9 N. W. 133.

8. In an action against the Central
Iowa Railway Company for injury to

plaintiff's horses, a notice of the in-

jury required by statute as the foun-
dation of the claim for double dam-
ages was held properly admitted al-

though addressed to the "Iowa Cen-
tral Railway Company," the transpo-
sition of the words in the name not
being sufficient to exclude the notice.
" The omission, alteration or transpo-
sition of any of the words, if the

words in the name used are synony-
mous with the true name of the cor-

poration, is not a misnomer that will

defeat the notice." Martin v. Central
I. R. Co.. 59 Iowa 411, 13 N. W. 424.

9. Southern Kansas R. Co. v.

Cooper. 32 Tex. Civ. App. 592, 75
S. W. 328; Gulf, C. & S. F. R. Co. V.

Anson (Tex. Civ. App.), 82 S. W.
785 (what it cost). See articles
" Dam.\ges " and " Value."
On the question of the animal's

value as a brood mare it is not compe-
tent to show her general reputation

among horsemen and turfmen with
reference to her being rattle headed
or disposed to break when racing.
" These were questions of fact to be
proved by persons acquainted with
the performances of the animal upon
the track." Cincinnati, Hamilton &
I. R. Co. V. Jones, 11 1 Ind. 259, 12

N. E. 113.

The Appraisement made by ap-
praisers procured by the plaintiff to

appraise the value of the animal, and
to certify to the correctness of his

claim, is an admission on his part

and competent as such, but it may be
explained or rebutted by proof of

any fact connected with the appraise-

ment which is admissible as part of

the res gestae, as that he told the ap-
praisers to put the lowest cash value
on the animal not exceeding the sum
fixed b}' them, because the defend-
ant's agent had promised that the

claim should be paid at once without
abatement. East Tennessee, V. &
G. R. Co. V. Bayliss, 74 Ala. 150.

10. Musselwhite f. Receivers, 4
Hughes 166, 17 Fed. Cas. No. 9,972;
Pennsylvania Co. i'. Watson, *8i Pa.

St. 293; Albert v. Northern Cent.

R. Co., 98 Pa. St. 316.

Where the complaint charges that

Vol. X
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the statute of the state where the fire occurs provides otherwise.^^

B. Presumption From Setting of Fire. — a. Generally. — As
to whether proof of the setting of a fire in the operation of a rail-

road raises a presumption of neghgence on the part of the com-

pany operating it, the courts are not in harmony. The weight of

authority is to the effect that such evidence raises a presumption

of neghgence either in the equipment or management of the loco-

motive which caused the fire, the reason being that it would or-

dinarily be impossible for the injured party to secure evidence as

to such facts except from the defendant itself. ^^ In other juris-

the fire causing the damage resulted

from the defendant's neghgence in

using insufficient spark-arresters, the

burden is upon the plaintiff to prove
the negligence charged ; but, like the

escape of fire, negligence may be es-

tablished by circumstantial as well

as bv direct evidence or by both.

Toledo, St. L. & W. R. Co. v. Fens-
termaker, 163 Ind. 534, 72 N. E. 561.

But there is no legal presumption
that a railway company while in the

exercise of its lawful right to run
its locomotives and trains over its

roads and to use fire in so doing
will not permit fire to escape from
them. Palmer v. Missouri Pac. R.

Co., 76 Mo. 217; Crews v. Kansas
City, St. J. & C. B. R. Co., 19 Mo.
App. 302.

11. A statute making a railroad

liable without proof of negligence

for property injured or destroyed
by fire set by their locomotives is

constitutional, and the fact that neg-
ligence is unnecessarily alleged does
not prevent a recovery under the

statute without proof of negligence.

Campbell v. Missouri Pac. R. Co., 121

Mo. 340, 25 S. W. 936, 42 Am. St.

Rep. 530, 25 L. R. A. 175.

12. England. — Piggott v. East-
ern Counties R. Co.. 3 Man. G. & S.

229, 54 E. C. L. 228.

United States. — McCullen v. Chi-
cago & N. W. R. Co., loi Fed. 66,

41 C. C. A. 365. 49 L. R. A. 642;
Great Northern R. Co. v. Coats, 115

Fed. 452; Lesser Cotton Co. v. St.

Louis, L M. & S. R. Co., 114 Fed.

133. 52 C. C. A. 95. See Missouri
Pac. R. Co. V. Texas & Pac. R. Co.,

31 Fed. 526.

Alabama.— Alabama G. S. R. Co.

V. Johnston, 128 Ala. 283, 29 So. 771.

Georgia. — Gainesville J. & S. R.

Co. v. Edmondson, loi Ga. 747, 29
S. E. 213.

Indian Territory. — St. Louis, L
M. & S. R. Co. V. Lawrence, 4 Ind.

Ter. 611, 76 S. W. 254. (But see

contra Missouri, K. & T. R. Co. v.

Wilder, 3 Ind. Ter. 85, 53 S.

W. 490).
Mississippi. — Alabama & V. R.

Co. V. Barrett, 78 Miss. 432, 28
So. 820.

Missouri. —• Logan v. Wabash W.
R. Co., 43 Mo. App. 71 ; Huff v.

Missouri Pac. R. Co., 17 Mo. App.
356; Reed v. Missouri Pac. R. Co..

50 Mo. App. 504; Polhans v. Atchi-
son, T. & S. F. R. Co., 45 Mo. App.
153; Coale V. Hannibal & St. J. R.

Co., 60 Mo. 227; Coates v. Missouri,
K. & T. R. Co., 61 Mo. 38; Bedford
V. Hannibal & St. J. R. Co., 46 Mo.
456; Wise V. Joplin R. Co., 85
Mo. 178.

Nebraska. — Rogers v. Kansas
City & O. R. Co., 52 Neb. 86, 71 N.
W. 977; Creighton v. Chicago, R. I.

& P. R. Co. (Neb.), 94 N. W. 527.

Nevada. — Longabaugh v. Vir-
ginia City & T. R. Co., 9 Nev. 271.

North Carolina. — Ellis v. Ports-

mouth & Roanoke R. Co., 24 N. C.

138; Aycock z'. Raleigh & A. Air-

Line R., 89 N. C. 321; Raleigh
Hosiery Co. v. Raleigh & G. R. Co.,

131 N. C. 238, 42 S. E. 602; citing

Manufacturing Co. v. Raleigh & G.

R. Co., 122 N. C. 881, 29 S. E. 575-

North Dakota. — Johnson z'.

Northern Pac. R. Co., i N. D. 354.

48 N. W. 227.

Oregon. — Richmond v. McNeill,

31 Or. 342, 49 Pac. 879; Anderson
V. Oregon R. Co. (Or.). 77 Pac. 119.

South Dakota. — White v. Chica-
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go, M. & St. P. R. Co., I S. D. 326,

47 N. W. 146, 9 L. R- A. 824.

Tennessee. — Simpson v. East
Tennessee, Va. & Ga. R. Co., 5
Lea 456.

Texas. — Texas Southern R. Co.

V. Hart, 32 Tex. Civ. App. 212, 73
S. W. 833; Scott V. Texas & Pac.

R. Co., 93 Tex. 625, 57 S. W. 801;
Galveston, H. & S. A. R. Co. v.

Home, 69 Tex. 643 ; International &
G. N. R. Co. V. Timmermann, 61

Tex. 660; Houston & T. C. R. Co.

V. McDonough, I White & W. Civ.

Cas. §651.

Vermont. — Cleavelands v. Grand
Trunk R. Co., 42 Vt. 449.

Virginia. — Patteson ;;. Chesa-
peake & O. R. Co., 94 Va. 16, 26 S.

E. 393; White V. New York, P. &
N. R. Co.. 99 Va. 357. 38 S. C. 180,

disapproving Bernard v. Richmond,
F. & P. R. Co., 85 Va. 792, 8 S.

E. 785. 17 Am. St. Rep. 103; Nor-
folk & W. R. Co. V. Fritts, 103 Va.
687, 49 S. E. 971. 106 Am. St. Rep.

911, 68 L. R. A. 864.

Wisconsin. — Spaulding v. Chi-
cago & N. W. R. Co., 30 Wis. no,
II Am. Rep. 550.

In Woodson v. Milwaukee & St.

P. R. Co., 21 Minn. 60, the court
while recognizing the conflict on the
question and holding it unnecessary
to decide it in this case says that it

is certainly good sense to require

the defendant to prove the proper
construction and management of the

engine after proof that it set the

fire as alleged.

Reason of Rule— The fact that

fire is communicated to property
along the line of a railroad by sparks
from a locomotive engine raises an
inference of negligence in its con-
struction, equipment or management
sufficient to make out a prima facie

case in the absence of all other evi-

dence as to the manner in which the

engine is constructed, equipped or
operated. " On the question whether
that fact alone is sufficient to make
out a prima facie case of such negli-

gence there appears to be an irre-

concilable conflict of authority. The
most respectable courts after careful
consideration have arrived at di-

rectly contrary conclusions. On the
one hand it has been held that no
such presumption arises, because

first, the defendant is carrying on a

lawful business in a lawful manner,
and second, that sparks and coals

may escape notwithstanding all the

safeguards have been adopted which
modern science can suggest, and the

greatest skill and care are employed
in the operation of the engine. On
the other hand we may well presume
that the defendant is not running lo-

comotives over its road the natural

and probable effect of which would
be to communicate fire to the prop-
erty along its route if the locomotives
were properly equipped and carefully

managed, and when fire is so com-
municated the natural presumption is

that it is due to negligence. More
than that, such a presumption has
its foundation in the necessities of
the case. The locomotives of rail-

road companies by night and day
rush with great velocity through the

land. They are here to-d-iy and to-

morrow ma}^ be hundreds of miles

away. They are within the control

of the defendant. The method of

their equipment and manner of their

operation are known to its employees
who are always present with the en-
gine, and evidence touching this sub-

ject is easy of production on its part.

The owner of the property destroyed
has no such opportunities of knowl-
edge. It may be often exceedingly
difficult if not impossible for him to

even identify the engine which has
caused the injury, or to obtain the

names of those who know about its

equipment or its use. He is fre-

quently absent, and if present at the

time and place of the fire he can ob-
tain but a momentary view of the

locomotive. He has no opportunity
for inspection and knows nothing of
its equipment and management. He
can judge only by the result, and can
often obtain no other proof as to

whether the injury which he suffers

has been caused by negligence. It is

similar to those cases in which the

burden of proof is cast upon him who
best knows the facts. In this state

the question is a new one. We are

at liberty to adopt that rule which
seems to us most consonant with
reason and justice, and we think that

negligence in the construction, equip-

ment or management of the defend-
ant's locomotive engine may fairly
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dictions, however, proof of the setting of the fire creates no pre-
sumption but leaves the plaintiff under the burden of showing neg-
Hgence.^" The cause of the conflict in opinion seems to be the dif-

ference in the view taken of the operation of a railway, some courts

be inferred from the fact that the

fire was communicated by sparks
from it, and that there being no evi-

dence or circumstances to rebut that

inference, it is sufficient to enable the

plaintiff to make out a prima facie

case of negligence and maintain this

action." Dyer v. Maine Cent. R. Co.,

99 Ale. 195. 58 Atl. 994. 67 L. R. A.
416, distinguishing Lowney v. New
Brunswick R. Co., 78 Me. 479, 7 Atl.

381. To the same effect Louisville

& N. R. Co. V. Marbury Lumb. Co.,

125 Ala. 237. 28 So. 438. 50 L. R.
A. 620 ; Galveston, H. & S. A. R. Co.
V. Home, 69 Tex. 643, 9 S. W. 440;
Koontz V. Oregon. R. & N. Co., 20
Or. 3, 23 Pac. 820; McCullen v.

Chicago & N. W. R. Co.. loi Fed.

66, 41 C. C. A. 365, 49 L. R. A. 642.

In New York.— There is some
uncertainty as to the rule in New
York. The general rule, that a pre-

sumption of negligence arises from
proof of the setting of the fire, seems
to be laid down in Case v. Northern
Cent. R. Co., 59 Barb. (N. Y.) 644,
citing Field v. New York Cent. R...

32 N. Y. 339, which, however, only
holds that such fact justifies an in-

ference of negligence; and this is the

rule stated in Genung v. New York
& N. E. R. Co., 66 Hun 632, 21 N.
Y. Supp. 97. But in other more re-

cent cases in the Supreme Court it

has been held that the plaintiff has
the burden of showing that the fire

was caused either by the absence of

a spark-arrester or by its defective
condition known to the defendant, or
existing long enough to charge de-
fendant with notice. Peck v. New
York Cent. & H. R. R. Co., 37 App.
Div. no, 55 N. Y. Supp. 1 121. See
also White v. New York Cent. & H.
R. R. Co., 90 App. Div. 356, 85 N.
Y. Supp. 497.

13. Delaware. — Jeffries v. Phila-

delphia, W. & B. R. Co., 3 Houst. 447.
Indiana. — Indianapolis & C.

R. Co. V. Paramore, 31 Ind. 143.

(The use of engines " in operating
railways is authorized by law. and
why should the presumption of neg-
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ligence arise from the fact of fire

being communicated by them?");
Chicago & E. R. Co. v. Kreig, 22
Ind. App. 393, 53 N. E. 1033; Chi-
cago & E. I. R. Co. V. Ostrander, 116
Ind. 259, 15 N. E. 227, 19 N. E. no
{following Indianapolis & C. R. Co.
V. Paramore, 31 Ind. 143. The court
says :

" The doctrine of that case was
inadvertently disapproved in the more
recent case of Pittsburgh etc., R. Co.
V. Hixon, 79 Ind. in, but was re-

affirmed when this latter case was
again before this court [see s. c, no
Ind. 225, n N. E. 285] and is now,
as formerly, the recognized law of
this state in all cases in which it is

applicable ").

Iowa. — McCummons v. Chicago
& N. W. R. Co., 2,2, Iowa 187; Gandy
V. Chicago & N. W. R. Co., 30 Iowa
420, 6 Am. Rep. 682 (changed by
statute).

Maine. — Lowney v. Nev^ Bruns-
wick R. Co., 78 Me. 479, 7 Atl. 381
(practically overruled in Dyer v.

Maine Cent. R. Co., 99 Me. 195, 58
Atl. 994, 67 L. R. A. 416).

Ohio. — Ruffner v. Cincinnati, H.
& D. R. Co., 34 Ohio St. 96.

Pennsylvania. — Henderson v.

Philadelphia & R. R. Co., 144 Pa.

St. 461, 22 Atl. 851, 2y Am. St. Rep.
652. 16 L. R. A. 299; Jennings v.

Pennsylvania R. Co., 93 Pa. St. 337.
Proof that the fire was caused by

sparks from a passing locomotive is

not prima facie evidence of negli-

gence, but the plaintiff must further

show that the emission of the sparks
was due to the defendant's negli-

gence. " There is great contrariety

of opinion in the cases upon the

question whether the mere communi-
cation of fire by sparks of an engine
is prima facie evidence of engligence
in a railway company. The question
is further complicated by the fact

that in many states statutes have been
passed which make such evidence
prima facie evidence of negligence.

Without examining the cases, we
think we may say that nearly all the

earlier cases hold that the burden is
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regarding it in the same light as the exercise of any other legal

right, others looking upon it as a business inherently dangerous.^*

b. In Action Against Receiver. — The same presumption of neg-
ligence arises in an action against a receiver of a railroad. ^^

c. Source of Fire Must Appear. — Before any presumption of the

defendant's negligence arises the fire must be shown to have orig-

inated from the operation of its trains.^®

d. Statutes. — In manv states there are statutes which either di-

upon the plaintiffs not only to show
that the fire was caused by the sparks,

but that the sparks were emitted
through the negligence of the de-

fendant. In later cases the effect of

the state statutes, and the difficulty

attending the proof of negligence,

arising from the fact that the condi-

tion of the engine is a matter wholly
within the knowledge and control of

the defendant company, have led

courts into making this an exception

to the ordinary rule in cases of negli-

gence." Garrett v. Southern R. Co..

loi Fed. 102, 41 C. C. A. 237, 49 L.
R. A. 645, holding that the federal

courts are not bound by the decisions

of the state in which they sit upon
questions of this kind since " the

rules of evidence in the federal court
are questions of general law, not con-

trolled by state decisions."

Emission of Sparks of TJmisnal
Size—. Negligence is not presumed
merely from proof that the fire was
caused by sparks from the defend-
ant's locomotive; but when the emis-
sion is of such character as is incon-
sistent with the common experience
or the known efficiency of approved
spark-arresters in general use, and
properly used, it is evidence of neg-
ligence. The emission of sparks of

unusual size, or both of unusual size

and in unusual quantities, is evidence
sufficient to raise the presumption of

negligence and throw upon the com-
pany the burden of removing such
presumption. Jacksonville, T. & K.
W. R. Co. V. Peninsular Land,
Transp. & Mfg. Co., 27 Fla. 1,157, 9
So. 661, 17 L. R. A. 33-

In Louisiana. — In Edrington v.

Louisville, N. O. & T. R. Co., 41 La.
Ann. 96, 6 So. 19, the court refuses
to pass upon the question whether
proof of the communication of the

fire by sparks from an engine makes

a prima facie case, but apparently in-

dicates that it would hold negatively
on that proposition.

14. See Ruffner v. Cincinnati, H.
& D. R. Co., 34 Ohio St. 96.

15. Eddy V. Lafayette, 49 Fed.
807, I C. C. A. 441 ; Missouri Pac. R.
Co. V. Texas & Pac. R. Co., 33 Fed.
361. Contra, Robinson v. Huide-
koper, 98 Ga. 306, 25 S. E. 440.

16. Chesapeake & O. R. Co. v.

Heath, 103 Va. 64, 48 S. E. 508;
Union Pac. R. Co. v. Keller, 36 Neb.
189, 54 N. W. 420 (but this may be
sufficiently shown by circumstantial
evidence).

Before the presumption of negli-

gence is raised the plaintiff must sat-

isfactorily show that the fire was the
result of some affirmative act or
omission on the part of the defendant,
but this result does not follow as a
conclusion of law from evidence
which merely " ' tends ' to show that

the fire originated from sparks es-

caping from defendants' engine in un-
usual and dangerous quantities."

Louisville & N. R. Co. v. Malone, 109
Ala. 509, 20 So. 23.

When it appears from the evidence
that within a very few minutes after
a train passed the fire originated in

two or three places close to the track
this is sufficient to cast upon the de-
fendant the burden of disproving
negligence. Atchison, T. & S. F. R.
Co. V. Gibson, 42 Kan. 34, 21 Pac. 788.

If it is shown that sparks and
burning cinders were emitted by one
of defendant's engines just before, or
soon after, the property on the line of

its track was destroyed by fire with-
out any known cause or circumstance
of suspicion besides the engines, it is

incumbent upon the defendant to

show that its engines were not the

cause. Longabaugh v. Virginia City

& T. R. Co., 9 Nev. 271.
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rectly or by implication provide that proof of the setting of the fire

by sparks from one of the defendant's locomotives makes a prima
facie case or raises a presumption of negligence.^^

e. Fire Communicated From Combustibles on Right of Way. — Al-

though the fire originated on the defendant's right of way and was
communicated thence to the plaintiff's property, if it was caused

17. Arkansas. — Tilley v. St.

Louis & S. F. R. Co., 49 Ark. 535, 6

S. W. 8; Railway Co. v. Jones, 59
Ark. 105, 26 S. W. 595-

Georgia. — East Tennessee, Va. &
Ga. R. Co. V. Hesters, 90 Ga. 11, 15

S. E. 828.

Illinois. — Cleveland, C. C. & St. L.

R. Co. V. Hornsby, 202 111. 138, 66

N. E. 1052; Pittsburgh, C. & St. L.

R. Co. V. Campbell, 86 111. 443; Chi-

cago & A. R. Co. V. Glenny, 175 HI.

238, 51 N. E. 896; Franey v. Illinois

Cent. R. Co., 104 111. App. 499 ; Louis-

ville, E. & St. L. Consol. R. Co. V.

Black, 54 111. App. 82; Toledo, St. L.

& W. R. Co. V. Valodin. 109 111. App.

132; Toledo, St. L. & W. R. Co. v.

Needham, 105 111. App. 25; Callaway
V. Sturgeon. 58 111. App. 159; Lake
Erie & W. R. Co. v. Holderman, 56

111. App. 144.

Kansas. — Ft. Scott. W. & W. R.

Co. V. Karracker, 46 Kan. 511, 26

Pac. 1027.

Maryland. — Green Ridge R. Co.

V. Brinkman, 64 Md. 52, 20 Atl. 1024,

54 Am. Rep. 755; Annapolis & E. R.

Co. V. Gantt, 39 Md. 115 (Code, Art.

77, §1).
New Jersey.— Wiley v. West

Jersey R. Co., 44 N. J. L. 247.

Utah. — Anderson v. Wasatch & J.

V. R. Co., 2 Utah 518.

An injury caused by fire set by a

locomotive is one inflicted by the run-
ning of locomotives or cars, within
the meaning of the Mississippi stat-

ute. Louisville, N. O. & T. R. Co.
V. Natchez. J. & C. R. Co., 67 Miss.

399, 7 So. 350.

Under the Code provision, § 2,056,

providing that any corporation oper-

ating a railway " shall be liable for

all damages sustained by any person
on account of loss or of injury to his

property caused by fire set out or

caused by the operation of such rail-

way," the fact of fire so caused being
shown, a presumption of negligence

on the part of the railway company
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follows without further proof. Ken-
nedy Bros. V. Iowa State Ins. Co., 119

Iowa 29, 91 N. W. 831 ; Babcock v.

Chicago & N. W. R. Co.. 62 Iowa
593, 13 N. W. 740. 17 N. W. 909;
Small V. Chicago. R. I. & P. R. Co.,

SO Iowa 338. Such a provision,

however, does not create an absolute

liabilitv. Small v. Chicago, R. I. &
P. R. Co., 50 Iowa 338.

In an action for damages caused by
fire from defendant's locomotives
after the plaintiff has shown that the

fire was caused by sparks from de-

fendant's locomotive, the burden is on
the defendant to show that the plain-

tiff was guilty of gross negligence,

since the statute makes the company
liable in such case unless the party
injured was guilty of gross negli-

gence. Bowen v. Boston & A. R. Co.,

179 Mass. 524, 61 N. E. 141.

Effect of Allegation of Negli-
gence— Notwithstanding the fact

that the petition contained specific

allegations of the defendant's negli-

gence respecting the condition and
operation of the engine shown to have
caused the fire, the burden is upon the

defendant to disprove negligence in

respect to the engine and its opera-

tion. Walker v. Kendall, 7 Kan.
App. 801, 54 Pac. 113.

Michigan Statute Ann Arbor
R. Co. V. Fox, 92 Fed. 492, 34 C.

C. A. 497.

Minnesota Statute Niskern v.

Chicago. M. & St. P. R. Co., 22

Fed. 811.

Tinder the Ohio Statute where the

fire originates on land adjacent to

the land of the railway company, the

latter is liable only when the fire was
caused wholly or in part by sparks

from a passing engine ; but the fact

that the fire was so caused is prima
facie evidence of the negligence of

the company operating the road.

Baltimore & O. R. Co. v. Kreager, 61

Ohio St. 312, 56 N. E. 203.
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by sparks from a locomotive the same general presumption of the

defendant's negligence obtains ;^® although it has been held that

in such case the question of negligence in allowing combustible

material to accumulate on the right of way is one for the jury.^^

If, however, the fire was set for a lawful purpose and not by sparks

from an engine negligence must be proved.-"

f. Rebuttal of Prcsuinption. — To rebut this presumption of neg-

ligence the defendant must show that the engine causing the fire,

or, where no particular engine is identified, the engine which might
have caused the fire was fitted with the most approved spark-ar-

resters in known practical use ; that such apparatus was in good
working order and properly managed and operated at the time

of the fire.^^ The same rule applies in those states where the

18. Gulf, C. & S. F. R. Co. V.

Benson, 69 Tex. 407, 5 S. W. 822, 5
Am. St. Rep. 74. Contra, Kimball
V. Borden, 95 Va. 203, 28 S. E. 207.

If sparks escaping from a railroad

locomotive kindle a fire upon the

company's right of way and the fire

extends to and destroys adjoining

property, the loss is prima facie the

result of the company's negligence.

Kenney v. Hannibal & St. J. R. Co.,

70 Mo. 252.

Under Statutes— Statutes raising

a presumption of negligence from
proof of the setting of fire by sparks

from a locomotive apply not only

where the fire is directly communi-
cated but where it is indirectly com-
municated through combustible mat-
ter on the right of way. Atchison,

T. & S. F. R. Co. V. Hays, 8 Kan.
App. 545, 54 Pac. 322; Clark v. EUi-
thorp, 9 Kan. App. 503, 59 Pac. 286;

Sibilrud v. Minneapolis & St. L. R.

Co., 29 Minn. 58. 11 N. W. 146. See
also Jones v. Michigan Cent. R. Co.,

59 Mich. 437, 26 N. W., 662.

Under the statute making a rail-

way company absolutely liable for

any loss or damage by fire originating

on its land and caused by operating
its road, the fact that the fire orig-

inated on the land of the company is

prima facie evidence that it was
caused by the operation of its road,

and in an action for such loss or
damage negligence need not be al-

leged or proved. Baltimore & O. R.

Co. V. Kreager, 61 Ohio St. 312, 56
N. E. 203.

19. The presumption arising from
proof of the origin of the fire is

overcome by proof of the use of

proper spark-arresters whic'h were in

good repair and operated in a skill-

ful manner. The plaintiff would be
required to show the defendant's neg-
ligence in permitting the accumula-
tion of combustible matter on its

right of way. Gulf, C. & S. F. R. Co.
V. Benson, 69 Tex. 407, 5 S. W. 822,

5 Am. St. Rep. 74; Indiana, I. & I.

R. Co. V. Hawkins, 84 111. App. 39.

20. Mattoon v. Fremont, E. & M.
V. R. Co., 6 S. D. 301, 60 N. W. 69.

Where a statute provides that in an
action for damages from a fire set

out or caused by the operating of any
railway it shall only be necessary for

the plaintiff to prove injury to or des-
truction of his property. A fire set

out by section men for the purpose of
burning grass along the right of way
does not come within the meaning" of
the phrase operating a railway ; hence
in such case the burden is not upon
the defendant to show its freedom
from negligence. Connors v. Chi-
cago & N. W. R. Co., Ill Iowa 384,
82 N. W. 953-

21. England. — See Piggott v.

Eastern Counties R. Co., 3 Man. G.

6 S. 229. 54 E. C. L. 228.

United States. — Great Northern
R. Co. V. Coats, 115 Fed. 452; Lesser
Cotton Co. V. St. Louis. I. M. & S.

R. Co., 114 Fed. 133. 52 C. C. A. 95;
Missouri Pac. R. Co. v. Texas & Pac.

R. Co., 41 Fed. 917.

Georgia. — East Tennessee, Va. &
Ga. R. Co. V. Hesters, 90 Ga. 11, 15

S. E. 828; American Strawboard Co.

z'. Chicago & A. R. Co.. 177 111. 513,

53 N. E. 97: Chicago & A. R. Co. v.

American Strawboard Co., 91 111.

App. 635, judgment affirmed in 190
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111. 268, 60 N. E. S18; Cleveland, C.

C. & St. L. R. Co. V. Hornsby, 105

111. App. 67; Chicago & A. R. Co. v.

Quintance, 58 111. 389; Chicago & E.

I. R. Co. V. Goyette, 133 111. 21, 24 N.

E. 549; Bass V. Chicago, B. & Q. R.

Co., 28 111. 9, 81 Am. Dec. 254; St.

Louis, A. & T. H. R. Co. v. Mont-
gomery, 39 111. 335; Cleveland, C. C.

& St. L. R. Co. V. Hornsby, 202 111.

138, 66 N. E. 1052.

Iowa. — Hamilton v. Des Moines
& K. C. R. Co., 84 Iowa 131, 50 N.

W. 567.

Mississippi. — Drake v. Yazoo &
M. V. R. Co., 79 Miss. 84, 29 So. 788.

Missouri. — Coates v. Missouri, K.

& T. R. Co., 61 Mo. 38.

Nebraska. — Rogers v. Kansas
City & O. R. Co., 52 Neb. 86, 71 N.

W. 977; Burlington & M. R. Co. v.

Westover, 4 Neb. 268; Creighton v.

Chicago, R. I. & P. R. Co. (Neb.),

94 N. W. 527; Chicago. B. & Q. R-

Co. V. Beal (Neb.), 94 N. W. 956.

New York. — Case v. Northern
Cent. R. Co., 59 Barb. 644; citing

Field V. New York Cent. R., 32 N.

Y. 339.

Oregon. — Richmond v. McNeill,

31 Or. 342, 49 Pac. 879.

South Dakota. — Kelsey v. Chicago
& N. W. R. Co., I S. D. 80, 45 N.

W. 204; White V. Chicago, M. & St.

P. R. Co., I S. D. 326, 47 N. W. 146,

9 L. R. A. 824.

Tennessee. — Burke v. Louisville

& N. R. Co., 7 Heisk. 451, 19 Am.
Rep. 618; citing Home v. M. & O.

R. Co., I Coldw. 72; Simpson v. East
Tennessee, Va. & Ga. R. Co., 5

Lea 456.

Texas.— Texas Southern R. Co. v.

Hart, 32 Tex. Civ. App. 212, 73 S. W.
833 ; Galveston, H. & S. A. R. Co. v.

Home, 69 Tex. 643, 9 S. W. 440;
Texas Midland R. Co. v. Moore
(Tex. Civ. App.), 74 S. W. 942; St.

Louis S. W. R. Co. v. Goodnight, 32
Tex. Civ. App. 256, 74 S. W. 583;

Tyler S. E. R. Co. v. Hutchins, 26

Tex. Civ. App. 400. 63 S. W. 1069;

Texas & Pac. R. Co. v. Levine, 87

Tex. 437, 29 S. W. 466; Texas Mid-
land R. Co. V. Hooten, 21 Tex. Civ.

App. 139, 50 S. W. 499-

Virginia.— l^ovio\k & W. R. Co.

V. Fritts, 103 Va. 687, 49 S. E. 971,

106 Am. St. Rep. 9", 68 L- R. A.
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864; Patteson v. Chesapeake & O. R.

Co., 94 Va. 16, 26 S. E. 393; White
V. New York, P. & N. R. Co., 99 Va.

357. 38 S. E. 180, disapproving Ber-

nard v. Richmond, F. & P. R. Co.,

85 Va. 792, 8 S. E. 785, 17 Am. St.

Rep. 103.

The Evidence In Rebuttal of the

presumption must be as broad as the

presumption itself. Drake v. Yazoo &
M. V. R. Co., 79 Miss. 84, 29 So.

788; Karsen v. Milwaukee & St. Paul
R. Co., 29 Minn. 12, 11 N. W. 122;
Cantlon v. Eastern R. Co., 45 Minn.
481, 48 N. W. 22.

Proper Handling.— It must ap-
pear that the engine and spark-ar-

resting apparatus were properly

handled at the time of the fire; it is

not enough to show that the ma-
chinery and appliances were of a
proper character and were at the time
in good condition (Johnson v.

Northern Pac. R. Co., i N. D. 354, 48
N. W. 227; St. Louis, V. & T. H. R.

Co. V. Funk, 85 111. 460) ; that the

engine was operated in the custo-

mary manner (Woodson v. Mil-
waukee & St. P. R. Co., 21 Minn.
60) ; or that it was in the hands of a

competent engineer (St. Louis, I. M.
& S. R. Co. V. Ayres, 67 Ark. 371, 55
S. W. 159; Kenney v. Hannibal & St.

J. R. Co., 70 Mo. 243) ; or that the

most approved spark-arresters were
used and that careful and competent
men were in charge thereof (Crews
V. Kansas City, St. J. & C. B. R. Co.,

19 Mo. App. 302).

Proper Equipment— Evidence
that the locomotive was handled
carefully is not alone sufficient to

overcome the presumption from the
setting of a fire. It must further ap-

pear that the engine was properly
equipped with spark-arresters. Texas
& Pac. R. Co. V. Gains (Tex. Civ.

App.), 26 S. W. 873. The evidence
in this respect need not show proper
construction down to the very mo-
ment when the fire occurred. Spauld-
ing V. Chicago & N. W. R. Co., 30
Wis. no. II Am. Rep. 550. But the

statutory presumption of negligence
is not rebutted by the testimony of a
witness that he knew the defendant
had adopted the latest and best im-
provements in spark-arresters, it not
appearing that the engines were thus

equipped at the time the injury oc-
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statute raises from the fire itself a presumption of negligence. --

g. Sufficiency of Rebutting E,videncc. — When the defendant has

shown the foregoing facts as to the equipment, condition and oper-

ation of the locomotive the presumption of negligence is overcome
as a matter of law, and the plaintiff must make some further show-

ing of negligence.-^ This, however, is not the rule in some states,

but it is a question for the jury whether there was negligence or

not.-* And where there is other evidence tending to show that the

engine was defective or iniproperly managed negligence becomes a

ciirred. Soutliern R. Co. v. Puckett,

121 Ga. 2,22. 48 S. E. 968.

In Louisiana where a railroad

company equips its engines with the

most effective modern and practical

spark-arresters the burden is upon the

plaintiff claiming damages by fire

from the escape of sparks to prove
negligence by positive, strong and
convincing evidence. Mever v.

Vicksburg, S. & P. R. Co..' 41 La.

Ann. 639, 6 So. 218, 17 Am. St. Rep.
408. See also Gumbel v. Illinois

Cent. R. Co., 48 La. Ann. 1180, 20
So. 703.

22. Raihvav Co. v. Jones. 59 Ark.
105. 26 S. W.^595; Ft. Scott, W. &
W. R. Co. V. Karracker. 46 Kan. 511,

26 Pac. 1027; Ann Arbor R. Co. v.

Fox. 92 Fed. 494. 34 C. C. A. 497;
Niskern v. Chicago, M. & St. P. R.
Co., 22 Fed. 811.

23. Uirited States.— Savannah, F.

& M. Ins. Co. V. Pelzer Mfg. Co.. 60
Fed. 39: Rosen v. Chicago. G. W. R.
Co., 83 Fed. 300, 27 C. C. A. 534.

Alabama. — Alabama G. S. R. Co.
?'. Tavlor. 129 Ala. 238, 29 So. 673

;

Louisville & N. R. Co. z: Marbury
Li-mb. Co., 132 Ala. 520. 32 So. 745,
90 Am. St. Rep. 917.

Georgia. — See Gainesville. J. & S.

R. Co. z'. Edmondson. loi Ga. 747. 29
S. E. 213.

Missouri. — Palmer 2<. Missouri
Pac. R. Co.. 76 Mo. 217 ; Wise r. Jop-
lin. R. Co., 85 Mo. 178.

Oregon. — Koontz v. Oregon, R.
& N. Co., 20 Or. 3, 23 Pac. 820.

Texas. — Missouri. K. & T. R. Co.
V. Stafford (Tex. Civ. App.), 31 S.

W. 319.

Utah. — Olmstead z: Oregon Short
LineR. Co., 27 Utah 515. 76 Pac. 557.

l-Visconsiu. — Menominee River
Sash & Door Co. v. Milwaukee &

Northern R. Co., 91 Wis. 447, 65 N.

W. 176; Spaulding v. Chicago & N.

W. R. Co., 33 Wis. 582.

The presumption of negligence

arising from proof of the mere com-
munication of fire by a railroad en-

gine " is not a rule of liability but of

evidence," and when the defendant
has shown the proper construction of

the engine, the use of proper appli-

ances and careful management, the

plaintiff must give other evidence of

negligence. Louisville & N. R. Co.

z'. Marbury Lumb. Co., 125 Ala. 237,

28 So. 438, 50 L. R. A. 620.

The burden is upon the plaintiff to

show that the fire originated in dry
grass or other combustible material

negligently left on the right of way
by the defendant. Indiana, I. & I.

R. Co. V. Hawkins. 84 111. App. 39;
Gulf. C. & St. F. R. Co. V. Benson,

69 Tex. 407, 5 S. W. 822, 5 Am. St.

Rep. 74.

24. First Nat. Bank v. Lake Erie

& W. R. Co., 174 111. 36, 50 N. E.

1023; Greenfield v. Chicago & N. W.
R. Co., 83 Iowa 270, 49 N. W. 95;
Seska v. Chicago, M. & St. P. R. Co.,

77 Iowa 137, 41 N. W. 596; Engle
z: Chicago, M. & St. P. R. Co., 77
Iowa 661. 37 N. W. 6; St. Louis &
S. F. R. Co. V. Richardson. 47 Kan.
517. 28 Pac. 183; Solum v. Great
Northern R. Co.. 63 Minn. 233. 65
N. W. 443. But see Indiana. B. &
W^ R. Co. V. Craig, 14 111. App. 407;
Daly z: Chicago. M. & St. P. R. Co..

43 Minn. 319, 45 N. W. 611.

Where it appears that the fire

was caused by the defendant's en-
gine, " the mere happening of the fire

not only shifts the burden of proof
to defendant to show freedom from
negligence, but stands as substantive
evidence of neglect on the part of the

Vol. X
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question for the jury in spite of direct evidence as to proper equip-

ment and management. ^^

h. Effect on Burden of Proof. — This presumption does not shift

the burden of proof on the question of negUgence, but merely re-

quires the defendant to show the absence of neghgence in certain

particulars, and when this has been done the plaintiff must give

other evidence of negligence.^^

C. Contributory Negligence. — The general conflict in the au-

thorities as to the burden of proof on the question of contributory

negligence is found also in actions for damages from fire set by the

operation of a railway.-^

company operating the train." West
Side Mut. Fire Ins. Co. v. Chicago

& N. W. R. Co. (Iowa), 95 N.

W. 193-

Where a statute makes the caus-

ing of fire by the operation of a rail-

road prima facie evidence of negh-

gence on the part of the company,
this fact being shown, it becomes a

question of fact for the jury, not of

law for the court, to determine

whether such prima facie case is

overcome by the evidence of the com-
pany that the engine which set the

fire was equipped with the latest de-

vices in good repair and was being

carefully managed by competent em-
ployes. " Here was a case of evi-

dence against evidence. It is hardly

fair to say that it was presumption
against evidence, or evidence against

presumption. The statute makes the

setting out of a fire prima facie evi-

dence of negligence. We think it is

competent for the legislature to give

this much of evidentiary weight to

the fact of the causing of the fire."

Atchison, T. & S. F. R. Co. v.

Geiser, 68 Kan. 281, 75 Pac. 68.

25. Evidence tending to show
that the engine causing the fire also

set two other fires about the same
time is not necessarily overcome by
evidence that the engine was prop-

erly equipped with the best known
spark-arrester, was in good condition

and managed by a competent engi-

neer. Smith V. Chicago, M. & St. P.

R. Co., 4 S. D. 71, 55 N. W. 717.

The statutory presumption of neg-

ligence is not overcome by the testi-

mony of the defendant's engineer

that he handled his engine very care-

fully, where it appears that a large

volume of sparks was being emitted

Vol. X

by the engine at the time. Johnson
V. Chicago, M. & St. P. R. Co., 31

Minn. 57, 16 N. W. 488.

The fact that the engine threw out

an unusual quantity of fire was held

sufficient to overcome any direct evi-

dence that it was in good order, or

if in good order that it was skill-

fully managed by the engineer.

Chicago & N. W. R. Co. v. McCa-
hill, 56 111. 28.

26. Louisville & N. R. Co. v.

Reese, 85 Ala. 497, 5 So. 283, 7 Am.
St. Rep. 66; Galveston, H. & S. A.

R. Co. V. Chittim. 31 Tex. Civ. App.

40, 71 S. W. 294; Gulf, C. & S. F.

R. Co. V. Johnson. 28 Tex. Civ. App.

395, 67 S. W. 182; Texas & Pac. R.

Co. V. Ervay, 3 Willson Civ. Cas.

(Tex.) §46; St. Louis & S. W. R.

Co. V. Moss (Tex. Civ. App.), 84 S.

W. 281; citing Gulf C. & S. F. R.

Co. V. Johnson, 92 Tex. 591, 50 S.

W. 563.

Although proof that the fire was
set by defendant's locomotive makes
a .prima facie case for the plaintiff

requiring the defendant to show that

its engines were properly equipped,

in good repair and properly handled,

the burden of proof on the whole
case does not shift and on the issue

of proper equipment, proper repair

and careful handling the burden is

still upon the plaintiff, so that if

proof upon these issues should be
evenly balanced the verdict should

be for the defendant. Highland v.

Houston, E. & W. T. R. Co. (Tex.

Civ. App.), 65 S. W. 649; citing

Mexican Cent. R. Co. v. Lauricella,

87 Tex. 277, 28 S. W. 277, 47 Am.
St. Rep. 103.

27. Burden on Defendant.
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D. Ownership of Injured Property. — The plaintiff need not

produce written evidence of his ownership of the property injured

or destroyed by the fire, but this fact is sufficiently proved against

the defendant by showing the plaintiff's quiet and peaceable pos-

session of the property.-* But the defendant may show that the

plaintiff was not the owner of the property, ^^ or was not the sole

owner."''

2. Orig-in of Fire. — A. Generally. — The plaintiff mast of

course show that the defendant railway company was responsible

for the fire^^ but circumstantial evidence is sufficient,^- and owing

Smith V. Chicago, M. & St. P. R.

Co.. 4 S. D. 71, 55 N. W. 717.

The fact that the plaintiff failed

to clear the brush and combustible
material from his premises adjoin-

ing the railroad does not shift the

burden of proving contributory neg-
ligence from the defendant in an
action for damages caused by the fire.

Northern Pac. R. Co. v. Lewis, 51

Fed. 658, 2 C C. A. 446. The bur-
den is on the plaintiff to negative
contributory negligence. Louisville

N. A. & C. R. Co. V. Carmon (Ind.

App.), 48 N. E. 1047.

Where the plaintiff's intestate was
killed by explosion of a powder
mill alleged to have been caused by
a spark from one of defendant's lo-

comotives, it was held that the plain-

tiff was bound to show that the ex-
plosion was not caused by the care-

lessness of the decedent and that it

was caused solely by the fault of the

defendant. " It cannot be presumed
that he was free from carelessness,

and the burden was upon the plain-

tiff in some way to prove it." Bab-
cock V. Fitchburg R. Co., 140 N. Y.
308. 35 N. E. 596.

28. Moore z: Chicago, j\l & St.

P. R. Co., 78 Wis. 120, 47 N. W. 273

;

Alabama, G. S. R. Co. v. Johnston.
128 Ala. 283, 29 So. 771 (possession
under claim of ownership raises a
presumption of ownership) ; Chicago.
St. P. M. & O. R. Co. V. Gilbert.

52 Fed. 711, 3 C. C. A. 264.

29. As evidence that the plaintiff

was not the owner of the premises
destroyed by fire the defendant may
put in evidence the record of a judg-
ment recovered by another party

against an insurance company for

the loss. Albert v. Northern Cent.

R. Co.. 98 Pa. St. 316.

30. Ormond 7'. Central Iowa R.
Co.. 58 Iowa 742. 13 N. W. 54.

31. Baltimore & O. R. Co. v.

Shipley. 39 Md. 251 (but he need
not prove that it could not have
originated from a source other than
the operation of the railroad).

The plaintiff must not only show
that the fire might have proceeded
from the defendant's locomotive but
must show by reasonable affirmative

evidence that it did so originate. It

is not necessary, however, to prove
this beyond a reasonable doubt.
White V. Chicago. M. & St. P. R. Co.,

I S. D. 326. 47 N. W. 146, 9 L. R.
A. 824.

32. Georgia. — Gainesville, J. &
S. R. Co. V. Edmondson. loi Ga. 747,
29 S. E. 213.

Indiana. — Louisville, N. A. & C.

R. Co. V. McCorckle, 12 Ind. App.
691, 40 N. E. 26.

Iowa. — Babcock v. Chicago & N.
W. R. Co.. 62 Iowa 593, 13 N. W.
740, 17 N. W. 909.

Kansas. — Kansas Cit}'. Ft. S. &
M. R. Co. V. Blaker. 68 Kan. 244. 75
Pac. 71, 64 L. R. A. 81.

Minnesota. — Wolff r. Chicago. M.
& St. P. R. Co., 34 Minn. 215, 25 N.
^^^ 63.

Mississippi. — Alabama & V. R.
Co. V. Barrett. 78 Miss. 432, 28 So.

820; Tribette v. Illinois Cent. R. Co.,

71 Miss. 212, 13 So. 899.

N'cbrasli:a. — Rogers v. Kansas
City & O. R. Co.. 52 Neb. 86. 71 N.
W. 977: Chicago. B. & Q. R. Co. v.

Beal (Neb.), 94 N. W. 956.

Rhode Island. — MacDonald v.

New York, N. H. & H. R. Co., 25 R.

I. 40, 54 Atl. 795-

Evidence tending to show that the

defendant company negligently left

along its track combustible material

Vol. X
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to the difficulty of establishing this fact in the case of fires set by

a locomotive the courts are very liberal as to the showing which

they require.^^ Circumstantial evidence is sufficient although the

fire is not traced to any particular locomotive.^* But the evidence

must be strong enough to raise a reasonable inference."'^ As evi-

dence that sparks from one of defendant's engines could have

caused the fire it is competent to show the quantity and size of the

sparks em.itted^® and conditions of the weather as to dryness^'^ and

wind.^® The fact that defendant's employes attempted to put out

the fire is not a relevant circumstance in determining its origin.^**

B. Other Origin. — The defendant may introduce evidence

tending to show some other cause of the fire for which he is not

which was discovered to be on fire

soon after the passing of a train

raises an inference which the com-
pany must rebut that the fire was
caused by sparks from the engine.

Richmond v. McNeill, 31 Or. 342, 49
Pac. 879-

Evidence showing that the fire

originated immediately after the pas-

sing of a locomotive and tending to

disprove the presence of any other

cause will warrant the conclusion

that sparks from the engine caused

the fire. Wiley v. West Jersey R.

Co., 44 N. J. L. 247 ; Karsen v. Mil-

waukee & St. Paul R. Co., 29 Minn.

12, II N. W. 122; Union Pac. R. Co.

V. De Busk, 12 Colo. 294, 20 Pac. 752,

13 Am. St. Rep. 221, 3 L. R. A. 350.

33. Union Pac. R. Co. v. De Busk,

12 Colo. 294, 20 Pac. 752, 13 Am. St.

Rep. 221, 3 L. R. A. 350; Babcock v.

Chicago & N. W. R. Co., 62 Iowa
593, 13 N. W. 740, 17 N. W. 909-

34. Donovan v. Chicago & N. W.
R. Co., 93 Wis. 373, 67 N. W. 721.

35. " If it raises only a mere con-

jecture as to whether the fire was
or was not so occasioned, no re-

covery can be had." Gainesville, J.

& S. R. Co. V. Edmondson, loi Ga.

747, 29 S. E. 213.

36. Louisville & N. R. Co. v. Mar-
bury Lumb. Co., 132 Ala. 520, 2,2 So.

745, 90 Am. St. Rep. 917.

37. Louisville & N. R. Co. v.

Marbury Lumb. Co., 132 Ala. 520,

32 So. 745, 90 Am. St. Rep. 917.

38. Home Ins. Co. v. Pennsyl-
vania R. Co., II Hun (N. Y.) 182

(direction in which the wind was
blowing at the time the fire was
started).
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In an action against a railroad com-
pany for the loss by fire of household

goods in a house located 421 feet

from defendant's right of way,

where it appeared that shortly after

one of defendant's engines had
passed a pile of lumber on the right

of way took fire and that a very

strong wind was blowing at the time

from the lumber pile toward the

plaintiff's house, evidence that on the

same day charred shingles were
found a quarter of a mile beyond
plaintiff's house and in the direction

the wind was blowing, was held ad-

missible as tending to show the

source of the fire whereby the plain-

tiff's property was destroyed. Knight

V. Chicago, R. I. & P. R. Co., 81 Iowa
310, 46 N. W. 1 112.

Where the complaint alleged that

the fire was caused by sparks from
defendant's locomotive which set fire

to combustible matter on the de-

fendant's right of way, and was
thence communicated to plaintiff's

premises by intervening dry grass, it

was held proper for the plaintiff to

show the dryness of the season, the

inflammable character of the surface

of the intervening country, the con-

nection of the various bottoms and
their relation to the plaintiff's prem-
ises, and the strength and direction

of the wind on the days between the

origin of the fire and the day it

reached the plaintiff's premises.

Marvin v. Chicago, M. & St. P. R.

Co., 79 Wis. 140, 47 N. W. II 23, II

L. R. A. S06.

39. Denver & R. G. R. Co. v.

Morton, 3 Colo. App. 155, Z2 Pac. 345.
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responsible,*" as that it was of incendiary origin,*^ or that there

were other fires in the neighborhood which could have caused it.*^

C. Opinion. — A witness cannot give his opinion as to what
caused the fire.*^ As to whether he can testify that he saw nothing

which could have caused the fire but the operation of the railroad,

it has been held both ways.**

3. Defects in and Management of Engines. — A. Ge;ne;rally.

As evidence of negligence the plaintiff may show the absence of*^

or defects in**^ a spark-arrester in the engine causing the fire. He
may further show the volume of sparks em.itted by the engine and
the distance to which they were thrown at about the time the fire

was set,*'' and whether or not the size and quantity were unusually

40. In an action for the burning
of plaintiff's mill by fire alleged to

have been set by defendant's loco-

motive, testimony as to the cause of

fires in other mills in which the wit-

ness had worked was held incompe-
tent and irrelevant without showing
that the condition of the machinery
in such other mills was the same or
that the methods of operation and
other conditions were alike. The
court refrains from passing upon the

admissibility of such evidence where
a proper preliminary showing as to

the similarity of conditions has been
made. Conner v. Missouri Pac. R.

Co.. i8i Mo. 397, 8i S. W. i45-

41. Ireland v. Cincinnati, W. &
M. R. Co., 79 Mich. 163, 44 N.
W. 426.

Where the evidence was wholly
circumstantial and conflicting it was
held error to exclude testimony that

shortly before the fire a person in-

terested in the contents of the de-

stroyed building was seen running
away from it in a suspicious man-
ner. Missouri, K. & T. R. ' Co. v.

Jordan (Tex. Civ. App.), 82 S.

W. 791.
42. The defendant may show that

near the burned premises was a sta-

tionary boiler with a smoke-stack
having no spark-arrester and that it

was in use at the time of the fire.

And for the purpose of showing that

live sparks were emitted trom this

smoke-stack a witness may testify

that some time after the fire a spark
from this smoke-stack fell upon and
burned his clothing. Ireland v. Cin-
cinnati, W. & M. R. Co., 79 Mich.
163, 44 N. W. 426.

Where the plaintiff had offered
only indirect proof that the fire was

caused by .the defendant's engine
and had shown simply that the fire

was seen near the track about three

hours after the engine had passed
that point, evidence offered by the de-

fendant to prove that it was the cus-

tom or usage among the farmers of

that region and had been for many
years to set fire to the leaves and
underbrush at that season to improve
the pasturage, was held improperly
excluded. Green Ridge R. Co. z'.

Brinkman. 64 Md. 52, 20 Atl. 1024,

54 Am. Rep. 755.

43. Chicago & E. I. R. Co. v.

Ross, 24 Ind. App. 222, 56 N. E. 451-

44. Competent Tyler v. Chi-

cago & N. W. R. Co. 102 Iowa 632,

71 N. W. 536.

Incompetent— Norfolk & W. R.

Co. V. Briggs, 103 Va. lOS, 48 S.

E. 521.

45. The absence of a spark-ar-

rester is /Tijua facie evidence of

negligence on the part of the de-

fendant. Henderson v. Philadelphia,

& R. R. Co., 144 Pa. St. 461, 22 Atl.

851, 27 Am. St. Rep. 652, 16 L. R.

A. 299.

46. Where the fire in question is

shown to have originated from a

worn and defective spark-arrester

which contained holes through which

sparks and coals of fire were

emitted, falling upon the grass on the

premises along the right of way, a

prima facie case of negligence is

made against the company without

further showing affirmatively that

the defendant had knowledge of

such defects. Louisville, N. A. &
C. R. Co. v. McCorkle, 12 Ind. App.

691, 40 N. E. 26.

47. Alabama, G. S. R. Co. v.

Vol. X
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large.** The defendant may show the engine was of a new and ap-

proved make, that it was fitted with a good spark-arrester and had
been properly inspected/^ And in explanation of the emission of

large quantities of sparks it is competent to show the steep grade

at the place of the fire.'^" The condition of the engine or spark-

arresting apparatus at the time of the fire may be shown by evi-

dence of its condition within a reasonable time before or after. ^^

As evidence that a particular spark-arresting device is effective a

witness familiar with its use may testify as to his observation of

what the results have been.^- The defendant's habitual failure to

Clark, 136 Ala. 450, 34 So. 917

(volume of sparks and height to

which they were thrown) ; Anderson
V. Oregon R. Co. (Or), 77 Pac. 119;

Lake Erie & W. R. Co. v. Helmerick,

29 111. App. 270 (presence of smoke
after passage of engine).

Evidence that at the time the fire

occurred the engine claimed to have
caused the hre was emitting sparks

from its smoke-stack in large showers
is sufficient to authorize the jury to

find that the spark-arrester was
either improperly adjusted or out of

proper order. Louisville & N. R.

Co. V. Tavlor, 92 Ky. 55, 17 S.

W. 198.

48. Anderson v. Oregon R. Co.

(Or.), 77 Pac. 119.

A witness may properly testify

that the sparks emitted by the engine

at the time it set the lire were un-

usually large in quantity and size and
that she had never seen the engine
" throw out lire that way before."

Birmingham R. Light & Power Co.

V. Hinton, 141 Ala. 606, 37 So. 635.

A witness who has testified to the

size and quantity of sparks thrown
by the engine claimed to have set

the fire may also testify as to how
the quantity and size of the sparks

on this occasion compared with the

quantity and size of sparks thrown
by other engines along the defend-

ant's road. Orient Ins. Co. v.

Northern Pac. R. Co., 31 Mont. 502,

78 Pac. 1036; citing Brusberg v. Mil-
waukee, L. S. & W. R. Co., 55 Wis.
106. 12 N. W. 416.

49. Patton v. St. L. & S. F. R.
Co.. 87 Mo. 117, 56 Am. Rep. 446.

See also Kenney v. Hannibal & St.

J. R. Co., 70 Mo. 243.
50. The defendant may show that

the grade at the point where the fire

occurred is steep and that its en-
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gines drawing trains up this grade
are obliged to labor hard and conse-

quently emit more sparks than usual.

Frier z'. President, etc., of Delaware
& H. Canal Co., 86 Hun 464, 33 N.
Y. Supp. 886.

51. Baltimore & O. R. Co. v.

Shipley, 39 Md. 251 ; Brown v. Ben-
son, loi Ga. 753, 29 S. E. 215 (con-
dition two or three months previous
held not too remote) ; Willitts v.

Chicago, B. & K. C. R. Co., 88 Iowa
281, 55 N. W. 313, 21 L. R. A. 608;
Baltimore & O. S. W. R. Co. v.

Tripp, 175 111. 251, 51 N. E. 833. See
also infra, " Other Fires and Emis-
sions of Sparks."

A witness who was on the en-
gine at the time the fire occurred
and who shortly afterward saw the
grate attached to the smoke-stack of
the engine as a spark-arrester but
did not see it before or on the day
cf the fire may testify as to its de-
fective condition at the time he saw
it. Ryan v. Gross, 68 Md. 377, 12

Atl. 115, 16 Atl. 302.

Evidence as to an examination of
the engine made by the witness a
week or two after the fire was held
properly admitted. The time of the
examination was not too remote.
Crissev & Fowler Lumb. Co. v. Den-
ver & R. G. R. Co., 17 Colo. App.
275, 68 Pac. 670.

52. Evansville & T. H. R. Co. v.

Keith, 8 Ind. App. 57, 35 N. E. 296
(the foreman of the boiler shops of
another railway was called as an ex-
pert for the plaintiff and testified

that a certain device to prevent the

emission of sparks had been in use
on his road for many years and that

with proper use and handling he
had never known of a fire result-

ing from an engine so equipped.

Held, no error.
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adopt new safety devices and improvements cannot be shown,^^ but
its custom of inspecting engines may be relevant under some cir-

cumstances.^^ The record of inspection is not competent for the

defendant except to refresh the memory of the person who made
it.^^ The defendant may show that a certain spark-arrester would
interfere with the working of the engine. ^*^

B. Locomotive Unidentified. — Where the particular locomo-
tive causing the fire is not identified the plaintiff may show defects

in the spark-arresting apparatus of any one or all of the defendant's

engines which may have set the fire.^' The defendant m.ay show
that all its engines passing on the day of the fire were properly

equipped and operated.^"*

C. Opinion. — A properly qualified expert with a personal

knowledge of the facts may testify that the engine was being prop-

An engineer who is familiar with
two ditTerent kinds of spark-ar-
resters and who knows by observa-
tion how they act may state which
of the two emits the more and
larger sparks and which sets the

more fires. ColHns i>. New York
Cent. & H. R. R. Co.. 109 N. Y. 243,
16 N. E. 50.

53. Evidence that the defendant
was in the habit of refusing to adopt
apphances which would modify very
materially the amount of smoke
emitted from its locomotives until

the patents therefor have expired
has no tendency to show that the

spark-arresters used by the defend-
ant were not up to the standard, and
is therefore inadmissible. Pennsyl-
vania R. Co. t'. Page (Pa.), 12

Atl. 662.

54. The defendant may show by
the master mechanic of one of its

shops at a point beyond where the

fire occurred, which was the destina-
tion of the engine, the general cus-
tom of inspecting engines on their

arrival at that place, as evidence
that in accordance with that cus-
tom had the engine been defective

the inspector would have reported
to the witness that such was its con-
dition, and since there was no such
report, that the engine was in good
repair. Chicago & A. R. Co. v.

Quaintance, 58 111. 389.
55. Illinois Cent. R. Co. v. Bar-

rett. 23 Ky. L. Rep. 1755, 66 S.

W. g.

56. In Carter v. Kansas City, St.

J. & C. B. R. Co., 65 Iowa 287, 21

N. W. 607, it was held error to ex-

35

elude the testimony of the defend-
ant's engineer as to what effect upon
the working capacity of the engine
the use of a spark-arrester with
smaller meshes than the one actually

used would have.
57. Where at the time the plain-

tiff is making his case the particular

engine causing the fire has not been
identified he has the right to show
that any locomotive belonging to

the defendant was defective in its

spark-arresting apparatus, or that ali

of defendant's engines were in bad
condition in this respect, the testi-

mony being competent on the issue

of ordinary care in selection of ma-
chinery, " for it could not be ex-
pected that the exercise of ordinary
care would fail in every instance to
secure reasonably safe equipments."
The witness in this case testified that
the engines used by the defendant
on this road were old, some of them
in ordinary condition and some in

bad condition, and that he knew
their condition from having seen
them daily and from having worked
frequently on them. Missouri, K.
& T. R. Co. V. Carter, 95 Tex. 461,

68 S. W. 159.

58. Biering v. Gulf, C. & S. F.

R. Co., 79 Tex. 584, 15 S. W. 576.

Such evidence is not open to the

objection that it should be limited

to the particular engine which did
the damage, or that it is a matter of
opinion on which expert testimony
alone is competent, since it is a
matter of fact and observation.
Haley v. St. Louis, K. C. & N. R.
Co., 69 Mo. 614.
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erly managed at the time the fire occurred.'^" So an expert may give

his opinion in response to a hypothetical question as to whether an
engine acting in a certain way was in good order and properly

managed."*^ He may testify how an engine properly equipped and
operated would act with respect to throwing sparks or fire,"^ and
whether such an engine would throw sparks as large and as far as

the one in question.'*- Such an expert cannot properly give his

opinion as to whether a spark thrown a given distance would set a

fire, though he may give his opinion as to what its condition would
be under such circumstances,"^ and he may state how large a spark

would have to be to be visible under given conditions.*** Testi-

mony that the spark-arrester would only permit small sparks to es-

cape is incompetent because a mere conclusion.**^

D. Sufficiency. — The defendant's negligence in the equipment

and operation of the engine causing the fire may be shown by cir-

cumstantial evidence. •***

4. Kind of Fuel. — Plaintiff may show that the defendant was
burning fuel which was peculiarly liable to cause dangerous

sparks,**^ unless he is relying wholly upon some other grounds of

negligence.'*®

5. Competency and Qualifications of Employes. — The competency

and qualifications of the defendant's employes through whose al-

59. The fireman on the engine at

the time it was alleged to have con-

municated the fire if shown to be an
expert may give his opinion that the

engine was being properly managed
at that time. The fact that the en-

gineer could also give the same tes-

timony is no reason for excluding
the testimony of the fireman. Texas
Southern R. Co. v. Hart, 32 Tex.
Civ. App. 212, 72, S. W. 833.

60. An expert on spark-arresters

may give his opinion in response to

a hypothetical question based upon
the evidence as to whether an en-

gine setting fires and dropping
sparks as the engine in question did

was in good working order or prop-
erly operated. Texas & Pac. R. Co.

V. Watson, 190 U. S. 287.

61. A person who has been em-
ployed as a locomotive engineer for

a long time and who is qualified by
experience and observation to under-
stand the operation and efifect of
spark-arresters in locomotives may
give testimony as to whether a spark-

arrester in first-class condition would
prevent the escape of sparks or fire

from a locomotive sufficient to ig-

nite or burn property on or near the

right of way. Kansas City, Ft. S.
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& U. R. Co. V. Blaker, 68 Kan. 244,

75 Pac. 71, 64 L. R. A. 81.

62. Peck V. New York Cent. &
H. R. R. Co., 165 N. Y. 347, 59 N.
E. 206.

63. Peck V. New York Cent. &
Hudson R. R. Co., 165 N. Y. 347,

59 N. E. 206, reversing 55 N. Y.
Supp. 1121.

64. Where it is material an ex-
pert may testify as to how large a

live spark would have to be to be
seen in the daytime at a distance of

ten or twenty rods passing from the

mouth of the smoke-stack of a lo-

comotive hauling a train. Chicago
& E. R. Co. V. Kreig, 22 Ind. App.

393. 53 N. E. 1033-

65. Swanson v. Keokuk & W. R.

Co., 116 Iowa 304, 89 N. W. 1088.

66. Henderson v. Philadelphia &
R. R. Co., 144 Pa. St. 461, 22 Atl.

851, 27 Am. St. Rep. 652, 16 L.

R. A. 299.
67. St. Joseph & D. C. R. Co. v.

Chase, II Kan. 47 {holding compe-
tent evidence that all of defendant's
engines, which were coal burners,

were burning wood).
68. Galveston, H. & S. A. R. Co.

V. Rheiner (Tex. Civ. App.), 25 S.

W. 971 (where the negligence al-
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leged negligence the fire occurred, may be shown,®^ but not by opin-

ion evidence.''^

6. Rate of Speed. — The rate of speed at which the train setting

the fire was running at the time may be shown, '^ and it has been

held competent to prove the custom of defendant's trains to run

by the point in question at an unlawful rate of speed."^ But the

speed of the train at a considerable distance from the scene of the

fire cannot be shown. '^ The violation of a municipal speed ordi-

nance at the time of setting the fire is evidence of negligence,'*

though the contrary has been held."'^

7. Customary Methods and Acts. — The defendant cannot show
its own''^ or the general custom" with respect to the act in ques-

leged was the failure to provide
proper spark-arresters).

69. Patton v. St. Louis & S. F.

R. Co., 87 Mo. 117, 56 Am. Rep. 446
(that the engineer and fireman
were competent and careful) ; Ken-
ney v. Hannibal & St. J. R. Co., 70
Mo. 243; Flynn v. Manhattan R. Co.,

I Misc. 188, 20 N. Y. Supp. 652
(careful and skilful engineer).

70. The opinion of defendant's

road-master, as an expert, is not ad-

missible to prove that its section man
who had charge of the section where
the fire originated was a careful, pru-

dent and attentive man in the dis-

charge of his duties. Bryan v.

Central Vermont R. Co., 56 Vt. 710.

71. Norfolk & W. R. Co. v.

Fritts, 103 Va. 687, 49 S. E. 971, 106

Am. St. Rep. 911, 68 L. R. A. 864.

72. Bennett v. Missouri, K. & T.
R. Co., II Tex. Civ. App. 423, 32 S.

W. 834.
73. The rate of speed of the train

causing the fire, at a point a mile
and a half or two miles distant from
the scene thereof, cannot be shown.
Norfolk & W. R. Co. v. Briggs, 103

Va. 105, 48 S. E. 521.

74. An ordinance limiting the

speed of passenger trains within the

city to ten miles an hour is properly
admissible for the plaintiff where
one count of the declaration sets out
such ordinance and alleges that by
reason of the excessive speed the
sparks were thrown from the engine
which set fire to the plaintiff's prop-
erty, especially where other evidence
tends to show that a high rate of
speed is more likely to result in the
emission of sparks or coals from the

engine. Eake Erie & W. R. Co. v.

Middlecoff, 150 111. 27, 37 N. E. 660.

75. In an action for injuries

caused by fire within the limits of a
city, although it appears that the

train causing the fire was running at

a rapid rate of speed, a city ordinance
limiting the speed of trains to six

miles an hour is not admissible.
" Negligence cannot be fastened on
the carrier by some local police regu-

lation. Punishment may be imposed
for violation of such ordinances, but
in civil suits there are well defined

methods of establishing the facts

which authorize a recovery, and we
cannot depart from these methods
without doing violence to well settled

principles." Louisville & N. R. Co.

V. Dalton, 102 Ky. 290, 43 S. W. 431.

76. The defendant cannot show
the mere usage on its part as. to the

construction and operation of its en-

gines but must show the actual con-

struction and condition, Baltimore &
Ohio R. Co. V. Shipley, 39 Md. 251.

77. The testimony of a civil en-

gineer as to the usual practice

adopted in guarding fires kindled in

clearing and grubbing on railroad lo-

cations is not competent because such
practice is not a safe criterion as to

what constitutes ordinary care.
" Not even a general custom can be

deemed a relevant fact in an action

for negligence respecting any non-
contractual duty which is not per-

formed under fixed conditions."

Pulsifer v. Berrv, 87 Me. 405, 32
Atl. 986.

Where the fire was communicated
to defendant's bridge by sparks and
thence to plaintiff's buildings, it was
held no error to exclude evidence

offered by the defendant to show that

Vol. X
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tion as evidence of the absence of negligence; and the same rule

applies to the plaintiff on the question of his contributory negli-

genceJ^ It has been held, however, that the defendant may show

the common use of a smoke-stack by many other railroads, as evi-

dence of its safety/''

8. Combustibles on Right of Way. — Where the fire originated

on defendant's right of way, evidence that combustible matter had

been permitted to accumulate at that point is competent to show

negligence.^" Statutes sometimes make the failure to keep the right

of way clear of such combustibles prima facie evidence of negli-

gence in actions for damages from fires caused by the operation of

the railroad.^^ But where the fire originated elsewhere such evi-

dence is not admissible.^^

9. Other Fires and Emission of Sparks and Cinders. — A, By
Same Engine. — a. At About the Same Time.— As evidence

that a particular locomotive caused the fire in question and was de-

fectively constructed or negligently managed it is competent to

show that other fires were set by it at about the same time or on the

same trip,^^ or that fires sprang up along the right of way about

the usual practice of railroad com-
panies in that section of the country

was not to employ a watchman for

bridges like the one destroyed, since

the defendant's vigilance is not to be

measured by such a standard. Grand
Trunk R. Co. v. Richardson, 91 U.

s. 454. 469-
78. In an action for the value of

certain stacks of oats destroyed by
fire set out by the defendant's en-

gine, evidence of the custom of the

neighborhood not to plow around
stacks is not competent for the pur-

pose of showing a want of contribu-

tory negligence. Ormond v. Central

Iowa R. Co., 58 Iowa 742, 13 N.

W. 54-

79. Frankford & Tpk. Co. v. Phil-

adelphia & T. R. Co., 54 Pa. St. 345,

93 Am. Dec. 708.

80. Caution v. Eastern R. Co.. 45
Minn. 481, 48 N. VV. 22; Louisville

& N. R. Co. V. Miller, 109 Ala. 500,

19 So. 989; Crissey & F. Lumb. Co.

V. Denver & R. G. R. Co., 17 Colo.

App. 27s, 68 Pac. 670.

Evidence is admissible to show that

dry grass, weeds and other com-
bustible material had been permitted

to accumulate in the street in the

space between the main track and
the side track and also on the side-

track, even admitting that it was not

the defendant's duty to keep the

space in the street between the main

Vol. X

track and side track clean, since in

such case the city and the defendant
would be joint tort feasors if the fire

originated from such combustible ma-
terial. Lake Erie & W. R. Co. v.

Middlecoff, 150 111. 27, 37 N, E. 660.

Where the Complaint Charges No
Negligence in the improper and
careless maintenance of the right of

way, evidence of the inflammable
condition of the right of way is not
admissible. Noland v. Great North-
ern R. Co., 31 Wash. 430, 71

Pac. 1098.

81. Montana Statute.— Northern
Pac. R. Co. V. Lewis, 51 Fed. 658, 2

C. C. A. 446.

Under such a statute it is compe-
tent to show in such an action that

the right of way at other points than

the place where the fire was set but
in the immediate neighborhood, was
encumbered by combustible material.

Northern Pac. R. Co. v. Lewis, 51

Fed. 658, 2 C. C. A. 446.

82. Missouri, K. & T. R. Co. v.

Stafford (Tex. Civ. App.), 31 S.

W. 319.

83. Hazeltine v. Concord R., 64
N. H. 545, 15 Atl. 143; Lake Erie &
W. R. Co. V. Gould, 18 Ind. App.

275, 47 N. E. 941 ; Slossen v. Burling-

ton, C. R. & N. R. Co., 60 Iowa 214,

10 N. W. 860. 14 N. W. 244; Patton

V. St. Louis & S. F. R. Co., 87 Mo.
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the time of its passage.^* Such fires, however, must l)e located with
some definiteness along the right of way.**^

b. At Other Times. — (l.) Generally. — As evidence that a par-
ticular engine claimed to have been the cause of the fire was in fact

the cause and was defectively constructed or negligently managed
at the time, it is competent to show that the same engine caused
other fires on other occasions both before®" the fire in question and

117, 56 Am. Rep. 446 (holding that

Kenney v. Hannibal & St. J. R. Co.,

70 Mo. 243, is not opposed to this

conclusion) ; Texas & Pac. R. Co. v.

Scottish Union Nat. Ins. Co., ^2 Tex.
Civ. App. 82, 73 S. W. 1088; Canning
V. Chicago, B. & Q. R. Co., 68 Iowa
502, 27 N. W. 478 ^distinguishing
Bell V. Chicago, B. & Q. R. Co., 64
Iowa 321, 20 N. W. 456, and Bab-
cock V. Chicago & N. W. R. Co., 62
Iowa 593, 13 N. W. 740, 17 N. W.
909, on the ground that they hold that

the occurrence of other fires about
tlie same iime is not to be regarded
as evidence that the fire in question

was set out by engine of the de-

fendant) ; Webb v. Rome. W. & O. R.

Co., 49 N. Y. 420, 10 Am. Rep. 389.

84. Tyler v. Chicago & N. W. R.

Co., 102 Iowa 632, 71 N. W. 536;
Brusberg f. Jklilwaukee. L. S. & W.
R. Co., 55 Wis. 106, 12 N. W. 416.

Where it appeared that the fire in

question sprang up soon after the

passing of a particular locomotive, it

was held competent to show that

other fires at different places along
the railway sprang up on the same
day after the passing of the same lo-

comotive, such evidence tended to

prove that the fire in controversy was
caused by a locomotive and also neg-
ligence of the defendant with re-

spect to the locomotive from which
the fire came. Chicago & E. R. Co.
i: Kreig, 22 Ind. App. 393, 53 N.
E. 1033.

Evidence that at about the time of
the fire complained of and about the
time of the passing of the locomo-
tive which it was charged caused the
fire, witnesses observed other fires at

various points not far removed from
the place where the fire in question
occurred was held properly admitted
as tending to show that the fire was
caused by the locomotive in question,
and also negligence in its construc-
tion or operation. Texas & Pac. R.
Co. 7'. Watson, 190 U. S. 287. follozv-

ing Grand Trunk R. v. Richardson,
91 U. S. 454-

85. Patton v. St. Louis & S. F.

R. Co., 87 Mo. 117, 56 Am. Rep. 446.
86. Henderson v. Philadelpiiia &

R. R. Co., 144 Pa. St. 461, 22 Atl.

851, 27 Am. St. Rep. 652, 16 L. R. A,
299; Jacksonville T. & K. W. R. Co.
V. Peninsular L. T. & Mfg. Co., 2J
Fla. 1,157, 9 So. 66i, 17 L. R. A. 22,;

Brighthope R. Co. v. Rogers, 76 Va.
443; Patteson v. Chesapeake & O. R.
Co. 94 Va. 16, 26 S. E. },s^2>- See New-
York, P. & N. R. Co. f. Thomas, 92
Va. 606. 24 S. E. 264; Ireland v. Cin-
cinnati W. & M. R. Co., 79 ^l\c\u

J 63 44 N. VV. 426.

Where a fire was claimed to have
been set by the engine attached to
a particular train and evidence as to

the setting of other fires by the same
train during the preceding two weeks
had been admitted, a motion to strike

out such evidence on tlic ground that

it was not competent because there

was no proof that the fires were set

by the same engine was held prop-
erly overruled, conceding the rule of
law to be as contended, because the

ground of objection was not suffi-

ciently stated and because there was
.some evidence that the engines were
identical, a witness having testified

that " they generally run the same en-

gine on the same train." Nelson v.

Chicago, M. & St. P. R. Co.. 35
Minn. 170, 28 N. W. 215.

But evidence as to fires caused by
the same engine shortly prior to the

lire in question was held properly ex-
cluded where there was nothing to

show that they were caused in a

manner indicating a want of repair

or improper managetnent of the en-

gine, or that they were other than

the result of the unavoidable escape

of .small sparks or cinders. Such
evidence is too uncertain to be of any
value. Menominee R. S. & D. Co.

V. Milwaukee & N. R Co.. 91 Wis.

447- 65 N. W. 176.
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after.^^ And under such circumstances it is competent also to show
that sparks dangerous in quantity and size were emitted by the

same engine at other times, if not too remote.^^ The evidence is

sometimes apparently confined, however, to fires in the same vi-

cinity. ^^ And if it appears that the engine had in the interval been
repaired and put in good order, previous fires cannot be shown.®"

In rebuttal of evidence that the engine in question was properly

constructed and managed plaintiff may show that it set other fires

shortly afterwards at the same place.^^

(2.) Remoteness. — Such evidence of other fires must not be too

remote but must be confined to a time near the fire for which dam-
ages are claimed,^- unless they are shown to have continued to oc-

87. Henderson v. Philadelphia &
R. R. Co., 144 Pa. St. 461, 22 Atl.

851, 27 Am. St. Rep. 652, 16 L. R.

A. 299.

88. Henderson v. Philadelphia &
R. R. Co., 144 Pa. St. 461, 22 Atl.

851, 27 Am. St. Rep. 652, 16 L. R. A.

299; Brighthope R. Co. z'. Rogers, 76
Va. 443 ; Patterson v. Chesapeake &
O. R. Co.. 94 Va. 16, 26 S. E. 393;
Missouri, K. & T. R. Co. v. Wilder,

3 Ind. Ter. 85, 53 S. W. 490.

In an action for damages from fire

alleged to have been set out by a
passing engine evidence that the

same engine less than ten days after

the fire in question was seen going
up the same grade near the location

of the fire " throwing cinders from
its smoke-stack " is admissible to

show that the fire was caused by the

engine. The condition of the engine
soon after would, considering its

substantial and permanent character,

have some tendency to show its con-
dition at the time of the fire. Balti-

more & O. S. W. R. Co. V. Tripp,

175 111. 251, 51 N. E. 833.
89. Henry v. Southern Pac. R.

Co.. so Cal. 176. See also Webb v.

Rome. W. & O. R. Co., 49 N. Y. 420,

10 Am. Rep. 389.

Testimony is admissible that about
two weeks before the fire in question
the witness saw another fire in a field

near the defendant's road within a

half mile of the place of the fire in

question immediately after the same
engine claimed to have caused the
fire had passed. Butcher v. Vaca
Valley & C. L. R. Co., 67 Cal. 518. 8
Pac. 174, 5 Pac. 359.

90. INIenominee R. S. & D. Co. v.

Milwaukee & N. R. Co., 91 Wis. 447,
65 N. W. 176.
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91. Alabama, G. S. R. Co. v.

Clark, 136 Ala. 450, 34 So. 917; Lor-
ing r. Worcester & N. R. Co., 131

Mass. 469; Texas & Pac. R. Co. v.

Scottish Union Nat. Ins. Co., 32
Tex. Civ. App. 82, 73 S. W. 1088.

Where the defendant has introduced
evidence tending to show that the
engine alleged to have caused the fire

was in good repair and furnished
with a suitable spark-arrester, that it

had been recently examined and
found in good order, was under the

control of a competent engineer and
was being carefully operated, it was
held that on rebuttal plaintiff could
show that on the same day the plain-

tiff's property was burned several

other fires were set from sparks
emitted by the same engine within a
few miles of where the first fire was
set. Lake Erie & W. R. Co. v. Mid-
dlecoff, 150 111. 27, 37 N. E. 660.

92. Galveston. H. & S. A. R. Co.

V. Rheiner (Tex. Civ. App.), 25 S.

W. 971 (fires two or three years
previous are too remote). See Col-
lins V. New York Cent. & H. R. R.

Co., 109 N. Y. 243. 16 N. E. 50.
" Of course, the inquiry in all such

cases is as to the existence or con-

dition of the spark-arrester at the

precise time of the injury; but, in

order to make this practicable by
proof that it was defective, or threw
out sparks of unusual size, a reason-

able latitude must be allowed to show
its management and operation both

before and after. The evidence,

however, must be confined to its

operation at or- about the time of

the occurrence." Henderson v. Phil-

adelphia & R. R. Co.. 144 Pa. St.

461. 22 Atl. 851, 27 Am. St. Rep.

652, 16 L. R. A. 299.
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cur from time to time with some frequency during the interim.""'

B. By Other Engines. — a. Generally. — There is some confu-

sion and conflict on the question as to when evidence of the setting

of other fires or the emission of sparks by other engines of the

defendant is admissible. Some cases seem to hold that upon the

issues both of negligence and the cause of the fire it is comipetent to

show that fires were set or sparks emitted by the defendant's en-

gines along the right of way within a reasonable time both before

and after the fire in question, regardless of whether the engjne

claimed to have set the fire is identified.""* And it has been ex-

Evidence that the same engine a

year later set fire to timber at an-
other place is not admissible because
involving too man\' collateral issues.

Cheek t'. Oak Grove Lumb. Co., 134
N. C. 225, 46 S. E. 488, 47 S. E. 400.

Proof of other fires if limited to

fires within a day or two of the one
in question would be manifestly com-
petent. Steele v. Pacific Coast R.
Co., 74 Cal. 223, 15 Pac. 851.

Fires occurring two or three

months previous were held not too
remote in Brown v. Benson, loi Ga.

753, 29 S. E. 215.

Evidence as to fires set by the

same engine in November and De-
cember following the fire in question,

which occurred on September 30th,

was held clearly incompetent in Me-
nominee R. S. & D. Co. z\ Milwau-
kee & N. R. Co.. 91 Wis. 447, 65
N. W. 176.

93. The testimony of a witness

that she had frequently seen the

same engine throwing sparks in the

night-time a specified distance from
the track, and that such observation
had extended down to the day of

the fire in question, was held prop-

erly admitted. Tavlor r. Louisville

& N. R. Co., 19 Kv. L. Rep. 717. 41

S. W. 551-

94. Piggott V. Eastern Counties

R. Co., 3 Man. G. & S. 229. 54 E. C.

L. 228; Diamond t'. Northern Pac.

R. Co.. 6 Mont. 580, 13 Pac. 367;
Lake Erie & W. R. Co. r. Cruzen.

29 111. App. 212; MacDonald v. New
York, N. H. & H. R. Co.. 25 R. L
40, 54 Atl. 795; Kentuckv Cent. R.

Co. V. Barrow, 89 Ky. 638, 20 S. W.
165 ; Hoover v. Missouri P. R. Co.

(Mo.). 16 S. W. 480, ovcrntliiig

Coale V. Hannibal & St. J. R. Co.,

60 Mo. 227; Lester f. Kansas City,

St. J. & C. B. R. Co.. 60 .Mo. 265.

In an action for the burning of
cord-wood piled near the defendant's
track where it was not shown by
what engine the fire was caused nor
that any engine had dropped coals on
a particular occasion, but the fire

was traced from the wood to the
defendant's track on which coals

were found, and but one engine,
identified by name, had been in the
wood-yard on the day of the fire,

it was held competent to permit
witnesses to testify that previous to

the date of the fire they had fre-

quently seen fires in the same wood-
yard caused by coals dropped from
defendant's engines, and also at

various times seen sparks from such
engines at the same place of suffi-

cient size to set fire to cord-wood.
So also it was held competent to

show that about four weeks after the

fire in question another fire had been
caused by another engine along the

defendant's track, there being no pre-

tense that the two engines were dif-

ferently constructed. Longabaugh
V. Virginia City & T. R. Co., 9
Nev. 271.

In Annapolis & E. R. Co. r. Gantt,

39 Md. 115, 135, where the engine

which passed immediately preceding
the lire and was claimed to have been
the cause of it w^as identified by
name, evidence that within a week
previous the defendant's engines had
been seen scattering large sparks as

they passed, which .sparks had caused
a fire, was held properly admitted

for the purpose of showing that the

fire in question was occasioned by
one of the defendant's locomotives

and that there was negligence in the

construction and management of the

engines.
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pressly held that where the question in issue is whether the fire

was caused by an}- locomotive it is competent to show that other

fires w^ere caused by the defendant's locomotive at about the same

time and in the same vicinity, without regard to the question of the

identification of the engine causing the fire.'*'''

Where the plaintiff claimed that

the fire was caused by defendant's

engines, evidence that such engines

.shortly before and about the time of

the fire in question emitted large

quantities of sparks and cinders and
started many fires along the track on

and in the vicinity of the plaintiff's

farm, and that large-sized cinders

covered the ground along the track

and outside of the right of way on

the plaintiff's farm, was held properly

.-idmitted although there was uncon-
tradicted evidence that the engines

which the defendant claimed caused

the fire were fitted with screens

which would effectually prevent .the

escape of sparks or fire and of the

most approved tvpe. Illinois Cent.

R. Co. V. Scheibie. 24 Ky. L. Rep.

1708, 72 S. W. 325; citing Louisville

& N. R. Co. V. Dalton, 102 Ky. 290.

43 S. W. 431 ; Louisville & N. R. Co.

z: S^amuels (Ky.), 57 S. W. 235;
Kentuckv Cent. R. Co. v. Barrow, 89
Ky. 638. 20 S. W. 165.

Habit— It is competent to show
that the defendant's locomotives

were in the habit of throwing off

sparks and cinders previous to the

day of the fire in question, as evi-

dence that this was the cause of the

fire. INIacDonald z: New York, N.

H. & H. R. R. Co.. 25 R. I. 40, 54
Atl. 795-

95. " But without regard to the

question of identity, upon a careful

reexamination of the decided cases.

we are satisfied that the rule stated

in Thatcher 7'. Railroad Co. is sup-

ported by reason, and by the great

weight of authority. We think thai

when the question at issue is whether,

as a matter of fact, the fire was
caused by any locomotive, other fires

caused by defendant's locomotives, at

about the same time, and in the same
vicinity, may be given in evidence for

the purpose of showing the capacity

of locomotive engines to set fires by

emission of sparks or the escape
of coals. It is admissible as ' tend-

ing to prove the possibility, and a

Vol. X

consequent probability, that soine lo-

comotive caused the fire.'—language
from Grand Trunk R. Co. z>. Richard-
son, 91 U. S. 464. which has often

been cited with approval. To show a

possibility is the first logical step.

That other engines of the same com-
pany, under the same general man-
agement, passing over the same track

at the same grade, at about the same
time, and surrounded by the same
physical conditions, have scattered

.sparks or dropped coals so as to

cause fires, appeals legitimately to the

mind as showing that it was possible

for the engine in question to do
likewise. The testimony is illustra-

tive of the character of a locomotive
as such, with the respect to the emis-

sion of sparks or the dropping of

coals. If the possibility be proved,

other facts and circumstances may
lead to a probability, and then to

satisfactory proof." Dunning v.

Maine Cent. R. Co., 91 Me. 87, 39
.\tl. 352, 64 Am. St. Rep. 208, hold-

ing that Thatcher v. Maine Cent. R.

Co., 85 Me. 502, 27 Atl. 519, was not

intended to lay down a rule incon-

sistent with the one established in

this case.

In Campbell v. Missouri Pac. R.

Co., 121 Mo. 340. 25 S. W. 936, 42
Am. St. Rep. 530, 25 L. R. A. 175.

which was an action for damages for

the burning of plaintiff's building,

fences and shrubbery by fire alleged

to have been communicated from one
of defendant's locomotives, evidence

that other fires both before and sub-

sequent to the one in question at dif-

ferent places on the line of defend-

ant's road had been started by sparks

from some of defendant's engines,

was held properly admitted to show
the possibility ancl probability that the

fire in question was communicated
from an engine. The court distin-

guishes Coale V. Hannibal & St. J.

R. Co., 60 Mo. 22J, on the ground that

the statute makes the defendant ab-

solutely liable without respect to the

character of the machinery or the
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b. U'licn \o Particular Engine Is Identified As the Cause.

Where the fire is claimed to have been caused by sjxirks from a

passings engine but no particular locomotive is identified as the

cause, evidence that other fires have been set, or dangerous sparks

emitted by the defendant's locomotives along the same road within

a reasonable time before and after the fire in question, is admissible

to show both that a locomotive may have been the cause of the fire

and that, if so, it was defectively constructed or negligently op-

erated.''" In some cases an additional limitation seems to be placed

competency of the employes. " Tlie

only issue, involving the liability of

defendant, was whether the fire was
communicated to plaintiff's property

directly, or indirectly, by a locomotive

engine in use upon its road. Wlas
this evidence admissible as tending

to prove that issue? The question

was sharply contested on the trial,

whether the fire causing the damage
did, in fact, originate from one of

defendant's engines. The evidence

was all circtmistantial. It was im-

portant, then, to show that there was
a possibility, that sparks may have
been thrown a distance sufficient to

reach the building in which the fire

originated, and that they contained

heat enough to set it on fire. The
facts that live sparks were thrown
from engines, and did ignite grass,

and other combustible materials,

would tend to prove the probability

that the fire was communicated from
an engine. It was not shown that the

engine, from which alone the fire

could have been communicated, was
constructed or manned with more
care than all others in use on the

road." And after citing authorities

the court further says: "We think

the evidence tended to prove the pos-

sibility, and consequent probability,

that the fire was communicated to

plaintiff's property from one of de-

fendant's engines, and that the evi-

dence was admissible and its proba-
tive force was for the determination
of the jury. If the issue had been of

negligence in the construction or
management of the engine only and
the engine which could only have
caused the damage, had been clearly

identified, evidence that other engines
emitted sparks and set fires, would
have been inadmissible under the de-
cisions of this court. Coale ?•. Rail-

road, supra; Patton v. Railroad, 87

Mo. 117. But, in case the fact,

whether the fire originated from the

engine, was alone in issue, and there

was no direct proof of the fact, it

seems very clear that such evidence
would have some tendency to prove
that issue. The evidence was all cir-

cumstantial, and the facts testified

to were circumstances, though slight

they may have been, bearing upon the

issue." See also Gibbs v. St. L. & S.

F. R. Co., 104 :Mo. App. 276, 78 S.

AV. 835.
96. United 5 ^a f fj. — North-

ern Pac. R. Co. V. Lewis, 51 Fed. 658.

2 C. C. A. 446.

/);(//a;(a. — Evansville & T. H. R.

T-. Keith, 8 Ind. App. 57, 35 N. E.

296; Louisville. N. A. & C. R. Co. z:

Lange, 13 Ind. App. 337, 41 N. E. 609.

Kansas. — St. Joseph & D. C. R.

Co. V. Chase, 11 Kan. 47; Sprague 7:

Atchison, T. & S. F. R. Co., 70 Kan.

359, 78 Pac. 828.

Mississipfi. — Alabama & V. R.

Co. V. Aetna Ins. Co., 82 Miss. 770,

35 So. 304.

Nczv York. — Home Ins. Co. z:

Pennsylvania R. Co., 11 Hun 182.

See also Westfall z'. Erie R. Co., 5
Hun 75.

Oregon. — Koontz z'. Oregon R. &
N. Co., 20 Or. 3. 23 Pac. 820; Man-
chester Assur. Co. Z'. Oregon R. &:

X. Co. (Or.) 79 Pac. 60.

Rhode Island. — See Smith f. Old
Colony & N. R. Co., 10 R. I. 22.

Tennessee. — Louisville & N. R.

Co. V. Fort, 112 Tenn. 432, 80 S.

W. 429.

Texas. — San Antonio & A. P. R.

Co. V. Home Ins. Co. (Tex. Civ.

.•\pp.), 70 S. W. 999; Galveston, H.

& S. A. R. Co. z: Chittim. 31 Tex.

Civ. App. 40, 71 S. \V. 294.

I'irginia. — Kimball f. Borden, 95
\'a. 203. 28 S. K. 207.

JJ'ashingtun. — Noland r. Great

Vol. X



554 RAILROADS.

upon this kind of evidence, namely, that the other fires or emissions

of sparks must have occurred near the place of the fire for which
damages are claimed.''' But it has been held competent to show
other fires along the right of way at other points on the same day.****

c. When Particular Enz'me Is Identified. — (D Generally.

Where the engine which caused or is claimed to have caused the

fire is identified, evidence as to the setting of other fires or the

Northern R. Co.. 31 Wash. 430. "i

Pac. 1098 (habit of emitting sparks

upon the the right of waj- and that

other fires had been caused therebj-)-

The testimonj' of a witness, Hving
nineteen miles from the property de-

stroyed, that it was a common occur-

rence for engines passing the place

where he lived to set fire four rods
from the track, was held properly

admitted. Pennsylvania R. Co. z:

Stranahan, 79 Pa. St. 405.

Subsequent Fires bear only on the

question of whether the fire could

have been communicated in the man-
ner alleged, and where this is not in

issue such evidence is not admissible.

Smith 7: Old Colonv & N. R. Co.. lo

R. I. 22.

Contra. — Akins v. Georgia R. &
Bkg. Co., Ill Ga. 815, 35 S. E. 671.

97. United States. — Gulf, C. & S.

F. R. Co. r. Johnson, 54 Fed. 474. 4
C. C. A. 447; Chicago. St. P.. M. &
O. R. Co. V. Gilbert. 52 Fed. 711, 3
C. C. A. 264 (other fires in the same
vicinity some weeks previous).

Alabama. — Alabama. G. S. R. Co.

t'. Johnston, 128 Ala. 283, 29 So. 771
(that the defendant's engines going
up the grade where the fire occurred
habitually threw out a large amount
of sparks about the time of the fire).

Indian Territory. — St. Louis, I. M.
& S. R. Co. V. Lawrence, 4 Ind. Ter.

6x1, 76 S. W. 254.

Kansas. — .\tchison, T. & S. F. R.

Co. z'. Stanford, 12 Kan. 279.

Kentucky. — Mills t'. Louisville &
N. R. Co.. 116 Ky. 309. 76 S. W. 29.

Maine. — Dunning v. Maine Cent.

R. Co.. 91 Me. 87. 39 Atl. 352. 64 Am.
St. Rep. 208.

Xezi' York. — Whitt r. New York
Cent. & H. R. R. Co., 90 App. Div.

356. 85 N. Y. Supp. 497 ; Field v. New
York Cent. R.. 32 N. Y. 339; Shel-

don V. Hudson R. R. Co.. 14 N. Y.

2x8. 67 Am. Dec. 155.

Ohio. — Pennsvlvania Co. z'. Ross-

man, 13 Ohio Cir. Ct. Ill; Lake Side

& M. R. Co. z: Kellv. 10 Ohio Cir.

Ct.322.

I'erniant. — Hoskinson v. Central
Vermont R. Co., 66 Vt. 618, 30 Atl. 24.

Where there was evidence to show-

that the fire was caused by sparks

from two passing engines but they

were not identified, it was held prop-
er to permit the plaintif? to show
that at various times during the

same summer before the fire oc-

curred some of the defendant's lo-

comotives scattered fire at the same
place " without showing that either

of those which the plaintiffs claimed
communicated the fire was among the

number, and without showing that

the locomotives were similar in their

make, their state of repair, or man-
agement, to those claimed to have
caused the fire complained of. . .

The question has often been con-
sidered by the courts in this coun-
try and in England ; and such evi-

dence has, we think, been generally

held admissible, as tending to prove
the possibility, and a consequent pro-

bability, that some locomotive caused
the fire, and as tending to show a
negligent habit of the officers and
agents of the railroad company."
Grand Trunk R. Co. z\ Richardson.

91 U. S. 454, 469-
" The true rule upon this subject

is that, in an action against a rail-

way company for setting a fire by
means of defects in the condition or

operation of an engine, it is compe-
tent, where the engine that might
have set the fire is unknown or un-

identified, to introduce testimony

that some of the defendant's engines

set fires or threw igniting sparks at

other times, within a few weeks, and
at other places in the vicinity."

Lesser Cotton Co. v. St. Louis. L M.
& S. R. Co.. 114 Fed. 133. 52 C. C.

A. 95,.

98. Galveston. H. & S. A. R. Co.
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emission of sparks on other occasions l)y other engines of the de-

fendant is held in many jurisdictions to he inadmissible."''

(2.) Identification.— (A.) Generally. •— As to just when the engine
is identified within the meaning of the rule excluding evidence of
fires by other engines there is some apparent conflict in the cases.

If the number of the engine was known that is clearly sufficient.^

And it has been held that if the fire must have been caused, if b\-

any engine, by one of two or three engines which passed about the
time it occurred, evidence of fires by other engines is incompe-
tent.^ But this has been generally held to be insufficient identi-

V. Hertzig, 3 Tex. Civ. App. 296. 22

S. W. 1013; cifiiig Railway Co. z:

Donaldson, 73 Tex. 124, 11 S. W.
163; Texas & Pac. R. Co. v. Land,
3 Will son Civ. Cas. (Tex.) §50.

99. United States. — Lesser Cot-

ton Co. V. St. Louis, L M. & S. R.

Co., 114 Fed. 133, 52 C. C. A. 95.

Colorado. — Crissey & Fowler
Lumb. Co. V. Denver & R. G. R. Co..

17 Colo. App. 275. 68 Pac. 670 (not

ordinarily admissible although it

might possibly be competent under
some circumstances).

Florida. — Jacksonville, T. & K.

W. R. Co. V. Peninsular L.. T. &
Mfg. Co., 27 Fla. I, 157, 9 So. 661,

17 L. R. A. 33.

Georgia. — Inman v. Elberton Air-

Line R. Co. 90 Ga. 663, 16 S. E. 958,

35 Am. St. Rep. 232.

Illinois. — First Nat. Bank v. Lake
Erie & W. R. Co., 174 111. 36, 50 N.

E. 1023.

Indiana. — Chicago, L & L. R. Co.

v. Gilmore, 22 Ind. App. 466. 53 N.

E. 1078. '

_

Indian. Territory. — ^Missouri, K. &
T. R. Co. V. Wilder. 3 Ind. Ter. 85.

53 S. W. 490.

A:an.ya.y. — Atchison, T. & S. F. R.

Co. V. Osborn. 58 Kan. 768. 51 Pac.

286. But see St. Joseph & D. C. R.

Co. V. Chase, 11 Kan. 47.

Michigan. — Ireland v. Cincinnati.

W. & M. R. Co., 79 ^lich. 163. 44
N. W. 426.

North Carolina. — Hygienic Plate

Ice Mfg. Co. z: Raleigh & A. Air-

Line R. Co., 126 N. C. 797. 36 S.

E. 279.

Ohio. — Lake Side & M. R. Co. v.

Kelly. 10 Ohio Cir. Ct. 322.

Pennsyk'ania. — Erie R. Co. v.

Decker. 78 Pa. St. 293.

Tc.vas. — San Antonio & A. P. R.

Co. V. Home Ins. Co. (Tex. Civ.
App.), 70 S. W. 999.

J'irginia. — 'NovMk & W. R. Co.
z'. Briggs, 103 Va. 105. 48 S. E. 521.
Where the injury complained of is

shown to have been caused, or in

the nature of the case could only
have been caused, by sparks from an
engine which is known and identified
the evidence should be confined to

the condition of that engnie. its

management and practical operation.
Evidence tending to prove defects in

other engines of the defendant is

irrelevant and should be excluded.
Henderson ?-. Philadelphia, & R. R.
Co., 144 Pa. St. 461, 22 Atl. 851.
27 Am. St. Rep. 652, 16 L. R. A.
299; Erie R. Co. v. Decker, 78 Pa.
St. 293; Albert z: Northern Cent.
R. Co., 98 Pa. St. 316.

1. Hygienic Plate Ice Mfg. Co. z\

Raleigh & A. Air-Line R. Co.. 126
N. C. 797. 36 S. E. 279; Ireland <•.

Cincinnati, W. & M. R. Co., 79 Mich.
163, 44 N. W. 426; Norfolk & W. R.
Co. V. Briggs, 103 Va. 105, 48 S. E.
521.

2. Albert z: Northern Cent. R.

Co., 98 Pa. St. 316; Gibbons z: Wis-
consin Val. R. Co., 58 Wis. 335, 17

N. W. 132. See also Toledo, St. L.

& W. R. Co. V. Needham, 105 III.

App. 25.

Where the alleged cause of the

fire was sparks which escaped from
one of two engines described in the

declaration, the exclusion of evi-

dence that other engines of the de-

fendant besides these two and not

shown to be of like construction had
at other times emitted sparks at or
near the same place was held no
error. Inman f. Elberton Air-Line
R. Co.. 90 Ga. 663. 16 S. E. 958.

35 Am. St. Rep. 232, disfin.^itishj)ig
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fication f and the fact that the fire, if caused by an engine, must
have been caused by the one attached to a particular passing train

does not identify it within the rule,* since the same engine is not

always attached to the same train.

(B.) Time of Identification-. — The identification, to be of any

service to the i^laintitif in enabling him to prepare his evidence,

must have preceded the trial, hence the fact that the defendant, dur-

ing the course of the trial, identifies"' or gives notice that it will

Hast Tennessee. Va. & Ga. R. Co.

f. Hesters, 90 Ga. 11, 15 S. E. 828.

3. Northern Pac. R. Co. v. Lewis.

51 Fed. 658. 2 C. C. A. 446; Grand
Trunk R. Co. v. Richardson, 91 U.

S. 454. 469.

Where the lire was claimed to ha\ e

been set by one of three engines

which passed about the time it orig-

inated, it was held no error to per-

mit the plaintiff to show the emis-

sion of sparks from other engines

passing the same point shortly be-

fore and afterward. S\ich evidence

is admissible as tending to prove the

possibilit}', and consequent probabil-

ity, that some locomotive caused the

fire, and as tending to show a negli-

gent habit of the officers and agents

of the railway company. " There
was no identification in this case of

any engine as being the one which
set out the fire.'' Alabama & V. R.

Co. V. Aetna Ins Co.. 82 Miss.

770, 35 So. 304 {quoting and follozi'-

iiig Grand Trunk R. Co. -r. Richard-
son. 91 U. S. 454. 470). But see

Tribette z: Illinois Cent. R. Co., 71

Miss. 212. 13 So. 899.

Proof that one of four locomotives,

if any, set out the fire is too uncer-

tain and does not amount to identi-

fication. Louisville & N. R. Co. f.

Fort. 112 Tenn. 432, 80 S. W. 429.

The engine is not identified merely
because it appears that it was prob-

ably one of two engines which passed

at about the time of the fire. Rail-

road Co. v. Short, no Tenn. 713.

77 S. W. 936.
4. " The mere fact that an engine

was attached to a certain train on a

certain occasion does not constitute

a specific identification of the en-

gine. The train is sufficiently identi-

fied, but not its constituent parts.

The same engine may have been used
to move many different trains over

the road. It is a difficult matter to

identify a passing engine moving
rapidly, particularly so after dark, as

it appears from the conceded facts

was the case here." Evansville & T.

H. R. Co. 2: Keith. 8 Ind. App. 57.

3^ N. E. 296. See Kentuckv Cent.

R. Co. V. Barrow, 89 Ky. 638, 20 S.

W. 165; Hoover 7'. Missouri Pac.

R. Co. (Mo.), 16 S-. W. 480.
'

It would be manifestly difficult,

if not imposible. for an injured

party who could identify an engine
only by the train it drew. on a par-

ticular occasion, to obtain any in-

formation which . . . would be
of any service to him, except such as

the servants of the railroad company
were willing to communicate." Dun-
ning T'. Maine Cent. R. Co., 91 Me.
87. 39 Atl. 352, 64 Am. St. Rep. 208;
citing as cases in which the engines
were similarly identified : Thatcher
r. Maine Cent. R. Co.. 85 Me. 502, 27
.-Vtl. 519; Grand Trunk R. Co. v.

Richardson, 91 U. S. 454; Diamond
7'. Northern Pac. R. Co., 6 Mont.
580, 13 Pac. 367; Piggott V. Railway
Co., 3 Man. G & S. (Eng.) 228:

Koontz z: Oregon R. & N. Co., 20
Or. 3. 23 Pac. 820; Henderson z:

Philadelphia & R. R. Co.. 144 Pa.

St. 461. 33 .-\tl. 851, 27 Am. St. Rep.

652, 16 L. R. A. 299.

Contra. — Gibbons r. Wisconsin
^'al. R. Co., 58 Wis. 335. 17 N. W.
132; Tribette 7'. Illinois Cent. R.

Co.. 71 Miss. 212, 13 So. 899.

5. "As the plaintiff must proceed
with his evidence in the first in-

stance, the fact that the defendant
may be able to prove the identity of

the engine cannot have the effect to

make the admission of such evidence
error. It may be granted that the

admissibility of such evidence

trenches somewhat on the general

doctrine regarding relevancy in

actions of this character, but the

authorities indicate that its allowance
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identify the engine^' does not render incompetent evidence of fires

by other engines.

d. Preliminary Proof. — The competency of such evidence does

not depend upon prehminary proof that the construction and condi-

tion of the engines and the conditions under which the fires oc-

curred were similar.' In New York it seems that there must be

prehminary proof tending to show that the fire could have been

caused only by sparks from a passing engine.^

e. Remoteness. — Such evidence must not be too remote but

should be confined to a reasonable time before or after the fire in

question." Where, however, the defendant has offered evidence as

to the good condition of all its engines within a certain period, fires

is justified by the necessities of the

case." Koontz v. Oregon, R. & N.
Co., 20 Or. 3, 23 Pac. 820. But see

Texas Midland R. Co. v. Moore
(Tex. Civ. App.), 74 S. W. 942.

6. " Proof of identity from the

defendant at that time would be of

Httle service to the plaintiff to enable

him to investigate the character, or
the previous history, as to fires, of

that particular engine." Dunning
V. Maine Cent. R. Co., 91 Me. 87,

39 Atl. 352.
7. Grand Trunk R. Co. v. Rich-

ardson, 91 U. S. 454. See also

Matthews v. Missouri Pac. R. Co.,

142 Mo. 645, 44 S. W. 802; White v.

New York Cent. & H. R. R. Co.,

90 App. Div. 356, 85 N. Y. Supp.

497. But see O'Reilly v. Erie R. Co.

72 App. Div. 228, 76 N. Y. Supp.
171 ; O'Reilly v. King, 72 App. Div.

357, 76 N. Y. Supp. 515.

Where the plaintiff's evidence had
no tendency to show what particular

engine caused the fire and there was
no positive or direct evidence by the

defendant identifying the particular

engine, it was held proper to show
that shortly before the fire in ques-

tion other fires had occurred in the

same vicinity, and lighted coals had
been thrown from the defendant's
engine to a greater distance from the

track than the building which was
burned. It was held unnecessary to

show that all the conditions of wind,

weather and everything else con-
nected with the passage of the en-

gines in such cases were exactly

like all the conditions connected with
the passage of the engine shown to

have caused the fire. Atchison, T.

& S. F. R. Co. V. Stanford, 12 Kan.
279.

8. Sheldon v. Hudson R. R. Co.,

14 N. Y. 218, 67 Am. Dec. 155.

It is not necessary, however, that

the plaintiff's preliminary evidence
should exclude all possibility of
another origin or that it be undis-

puted, it is sufficient if it presents

a question for the jury. Crist v.

Erie R. Co., 58 N. Y. 638.

9. Davidson v. St. Paul, M. & M.
R. Co., 34 IMinn. 51, 24 N. W. 324.

See Toledo, St. L. & W. R. Co. v.

Needham, 105 111. App. 25; Illinois

Cent. R. Co. v. McClelland, 42 111.

355 ; Louisville & N. R. Co. v. Miller,

109 Ala. 500, 19 So. 989.

The scattering of coals during the

preceding month may be shown.

White V. New York Cent. & H. R. R.

Co.. 90 App. Div. 356, 85 N. Y. Supp.

497. See also Te.xas & P. R. Co. v.

Rutherford, 28 Tex. Civ. App. 590,

68 S. W. 825.

Fires from three to six months
previous are not too remote. Hoover
V. Missouri P. R. Co. (Mo.), 16 S.

W. 480.

Ten months' intervening time is

not sufficient to make the evidence

too remote. " We do not undertake
to fix any definite time or to an-

nounce a hard and fast rule." Rail-

road Co. V. Short, no Tenn. 713. 77
S. W. 936.

Evidence as to fires five or seven

years previous is properly excluded if

it is not shown that they were con-

tinuous or customarv. Dillingham v.

Whitaker (Tex. Civ. App.), 25 S.

W. 723.

"This class of testimony is excep-

tional in character at the best, and is

only admissible because the ordinary

sources of proof are inaccessible, and

Vol. X
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occurring during that period may be shown. ^^ And if there is con-

necting evidence the time may be extended indefinitely.^^

f. By Other Engines of Similar Construction.— It has been held

that the fact that other engines were constructed and equipped the

same as the engine in question does not render admissible evidence

of fires set by them ;^- but it has likewise been held to the con-

trary. ^-^ And as evidence that an engine of a particular construe-

direct evidence impracticable. The
rule should not, therefore, be carried

beyond the necessity which justifies

its admission. If at or about the

time when fires are alleged to have
been set by locomotive engines, un-

known by number or other means of

identification, the company is shown
to have been habitually negligent in

the equipment or management of its

engines, or of many of them, this is

a circumstance to be considered in

connection with others, not only in

determining the origin of the fire, but

in deciding whether or not the com-
pany was, at the time, in this as in

many other instances, negligent in

failing to provide suitable precautions

against danger. If many of the com-
pany's engines, at or about the time,

are without sufficient spark-arresters,

and frequent fires are kindled in

consequence, it may well be inferred

in view of the effectual character of

mechanical inventions of this kind,

not only that the fire in question

originated from this cause, but that

it occurred from the habitual negli-

gence of the company in failing to

provide sufficient spark-arresters.

Reasonable latitude must, of course,

be allowed. The purpose of such
proofs would be defeated if they

were confined to the exact or precise

time of the occurrence. . . . But
we are of the opinion that the rule

should not be given greater latitude

than we have given it. . . . The
examination should be confined to

the negligent operation of the engines
of the company at or about the time
of the fire, with such reasonable lati-

tude, before and after the occurrence,
as is sufficient to enable such proofs

to be practicable." Henderson v.

Philadelphia. & R. R. Co., 144 Pa.

St. 461. 22 .\tl. 851, 27 Am. St. Rep.

652. 16 L. R. A. 299.
10. Wilson V. Pecos & N. T. R.

Co.. 23 Tex. Civ. App. 706, 58 S. W.
183.

Vol. X

11. Where fires are shown to have
occurred within a few weeks prior

to the one in question the plaintiff

may follow it up by showing that

other fires have occurred at various
times at the same place since the

road was built. The more frequent
the occurrence the stronger the in-

ference that it was due to negligence.

Longabaugh v. Virginia City & T.
R. Co.. 9 Nev. 271.

12. First Nat. Bank v. Lake Erie &
W. R. Co., 174 111. 36, 50 N. E. 1023;
Allard v. Chicago & N. W. R. Co.,

73 Wis. 165, 40 N. W. 685.

The fact that fire escaped from
other engines of the companj', al-

though of the same make and
equipped with the same appliances as

the engine causing the fire, is not
competent to rebut direct and pos-
itive evidence as to the actual condi-

tion and management of the partic-

ular engine on the occasion in ques-
tion. First Nat. Bank v. Lake Erie
& W. R. Co., 65 111. App. 21 (dis-

tinguishing Grand Trunk R. Co. v.

Richardson, 91 U. S. 454; Lake Erie
& W. R. Co. V. Cruzen. 29 111. App.
212; Illinois Cent. R. Co. v. McClel-
land. 42 111. 355).

13. Railroad Co. v. Short, no
Tenn. 713. 77 S. W. 936. See also

Black V. Minneapolis & St. L. R. Co.,

122 Iowa :i2. 96 X. W. 984. Such evi-

dence is admissible as tending to

show that the fire in question could

have been, and probably was. set in

the same manner, where it appears
that the locomotives were of the

same construction, used the same
kind of fuel and had the same kind

of spark-arresters. Smith v. Boston
& M. R.. 6z N. H. 25. See also Boyce
V. Cheshire R., 43 N. H. 627; Boyce
V. Cheshire R., 42 N. H. 97. And
see Lesser Cotton Co. v. St. Louis.

I. M. & S. R. Co., 114 Fed. 133, 52 C.

C. A. 95-

Where the fire was alleged to have

been caused by a passing locomotive,
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tion will throw live coals and sparks under given circumstances it

has been held competent to show that other engines similarly con-

structed have thrown such sparks under similar conditions.^* In

rebuttal of defendant's evidence as to the proper condition and

construction of its engines, all of substantially the same construc-

tion, plaintiff may show that on other occasions and at different

places the defendant's locomotives had emitted sparks which caused

or were capable of causing fires similar to the one in question. ^^

evidence that defendant's locomotives

passing along the line of its road.

apparently all of similar construction

and equipment, Vv'ithin a few weeks
before and after the fire in question

threw sparks and burning cinders

from their smoke-stacks which set

out fires as far from the track as the

plaintifif' s building which was burned,
was held properly admitted. The
court held that the engine causing

the fire was not identified, but even
conceding that it was the evidence
would nevertheless be admissible.
" To confine the proof of negligence

in these particulars to the equipment
and condition of locomotives identi-

fied by railroad companies in this or

any other way would be to give

them absolute control of all proof of

their character, and an unfair advan-
tage in all cases where the plaintifif

could not produce positive evidence
of the origin of the fire. Plaintiff's

in these cases would be unable to

controvert the evidence produced by
the defendants. Thej' have no access

to the records and information nec-

essary to establish the identity of the

locomotives drawing the numerous
trains of a great railroad system, and
ordinarily, where identity' is estab-

lished, they have not the skill to de-

termine whether the locomotive is

properly equipped or in good repair,

and how are thej- to know that it is

then in the same condition as when
the fire occurred." Louisville & N.
R. Co. V. Fort, 112 Tenn. 432, 80 S.

W. 429.
14. Sprague v. Atchison, T. & S.

F. R. Co., 70 Kan. 359- 78 Pac. 828.

15. East Tennessee, Va. & Ga. R.
Co. z,'. Hesters, 90 Ga. 11, 15 S. E.
828; Louisville & N. R. Co. v. Fort.
112 Tenn. 432, 80 S. W. 429; Ross
V. Boston & W. R. Co., 6 .Mien
(Mass.) 87; Illinois Cent. R. Co. v.

McClelland, 42 111. 355; ^Missouri

Pac. R. Co. r. Donaldson, 7;^ Tex.
124, II S. \V. 163.

Where the plaintifif introduced evi-

dence tending to show that engines
properly equipped did not scatter fire,

and the defendant gave evidence to

the effect that none of its engines
were permitted to go on a trip when
not in good condition, or when their

spark-arresting devices were de-
fective, it was held proper under the
circumstances for the plaintifif to

show that the defendant's engines in

use. and running over the road past
the place of the fire, generally and
habitually scattered fire from their

ash-pans and smoke-stacks in that

vicinity. Cleavelands v. Grand Trunk
R. Co., 42 'Vt. 449.

Where the defendant's expert wit-

ness has testified that the engines and
spark-arresters which had been in

use by the defendant for more than

a j-ear before the fire were such that

it was impossi'ble for a fire to or-

iginate from sparks emitted from the

engine, it is proper to permit the

plaintifif in rebuttal to show that

about a ^-ear before the fire other
fi.res were set in the same neighbor-
hood b\' sparks from engines on the

defendant's road. Louisville & N. R.

Co. z\ Malone, 109 Ala. 509, 20 So. 33.

In an action to recover for the de-

struction of plaintiflf's mill by fire

alleged to have been communicated by
one of defendant's locomotives, after

the defendant had introduced evi-

dence tending to show that its en-

gines which ran by the plaintiff's mill

were equipped with such apparatus

that they w^ould not. and could not,

throw out sparks so as to set a fire,

it was held proper to permit the

plaintiff in rebuttal to introduce evi-

dence tending to show that a certain

kind of engine used by the defend-
ant which ran by the plaintifif's mill

when equipped with such apparatus

Vol, X
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g. Possibility of Throzcnng Fire Given Distance. — As evidence

that live sparks or cinders could have been thrown or carried as

far from the track as the place where the fire originated it is com-
petent to show that they had been carried or thrown that distance on

other occasions. ^"^ Some cases do not seem to require preliminary

proof of similarity of conditions," while others apparently do/^

C. When Fire Started in Combustibles on Right of Way.
Evidence may be competent of other fires occurring on the right

of way at or near the place where the fire started^^ and at other

would throw out sparks and set fires

and had done so, that there were no
appHances which would prevent a
locomotive under all circumstances
from throwing out live sparks and
setting fires, and that an engine sup-

plied with the apparatus exhibited by
the defendant would sometimes give

out live cinders so as to set a fire

;

such evidence bore directly upon the

issue whether an engine of the de-

fendant caused or could have caused
the fire. Bowen v. Boston & A. R.

Co., 1/9 j\Iass. 524, 61 N. E. 141.

16. Burke v. Louisville & N. R.

Co., 7 Heisk. (Tenn.) 451, 19 Am.
Rep. 618; IMatthews v. Missouri Pac.

R. Co., 142 Mo. 645, 44 S. W. 802;
Ft. Worth & D. C. R. Co. v.

Ratliffe, 2 Willson Civ. Cas.

(Tex.) §681; Black v. Minneapolis

& St. L. R. Co., 122 Iowa 32. 96 N.
W. 984 (there being evidence that all

the engines of the defendant were in

substantially the same condition) ;

Sheldon v. Hudson R. R. Co.. 14 N.
Y. 218, 67 Am. Dec. 155. See (jrist

V. Erie R. Co., 58 N. Y. 638; Ross
V. Boston & W. R. Co., 6 Allen
(Mass.) 87 (that the same engine us-

ing similar fuel has emitted burning
sparks which have fallen at as great

a distance).

Where the burned building was a

considerable distance from the track

and there was no direct evidence of

the communication of sparks, it was
held proper as tending to show that

cinders from a passing engine might
have been carried that distance on
the occasion in question for the

plaintiff to prove that previously cin-

ders which must have come from
a locomotive had fallen upon and
burned through an awning in line

with the plaintiff's buildings and still

further from the track. Such evi-

dence is similar to an experiment.

Vol. X

" As the exceptions do not show how
long this was before the occurrence
complained of, it must be presumed
to have been within such period as
would have made evidence admissi-
ble in point of time." Hoskinson v.

Central Vermont R. Co., 66 Vt. 618,

30 Atl. 24.

17. See Atchison. T. & 'S. F. R.
Co. z>. Stanford. 12 Kan. 279.

In an action for the burning of a
barn by fire communicated from de-

fendant's locomotive, the testimony of
a witness, that he had seen subse-

quent to the fire a spark from an en-

gine strike the center pole of a tent

which had been erected on the site

of the barn, was held properly ad-
mitted although objected to on the
ground that there was no showing,
that the engine was of the same kind
or in the same condition as the one
from which it was alleged the fire

originated, nor that the condition of
the weather or the direction of the

wind was the same. Matthews v.

Missouri Pac. R. Co., 142 Mo. 645,

44 S. W. 802.

18. Sprague v. Atchison, T. & S.

F. R. Co.. 70 Kan. 359. 78 Pac. 828.

19. International & G. N. R. Co.

V. Newman (Tex. Civ. App.), 40 S.

W. 854; Texas & P. R. Co. v.

Rutherford, 28 Tex. Civ. App. 590, 68
S. W. 825.

Where the fire is claimed to have
originated in combustible material

negligently left on the defendant's

right of way and the defendant

claimed that there was no combusti-

ble m.aterial on the right of way capa-

ble of being ignited by sparks from
passing engines, it was held compe-
tent to show that this material was
found burning on other occasions

shortly after the passage of the de-

fendant's trains. It was contended

by the defendant that " evidence of
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places^** to show that combustible material had been allowed to col-

lect on the right of way, where negligence in this respect is relied

upon, and also in such case as bearing upon the degree of care

which should have been exercised by the defendant.-^

D. By Engines of Other Companies. — Evidence as to fires

set in the same locality by properly equipped engines of other rail-

way companies is not admissible,-- nor can the defendant show that

fires were set at about the same time by engines of other companies

equipped with the same kind of spark-arresters.-^

E. Preliminary Proof. — Even where it is competent to show
other fires along the right of way, the evidence is not admissible

without some showing that such fires were caused by the defend-

ant's engines.^*

F. Finding Coals and Cinders. — The fact that coals and cin-

ders were found along the track and upon the plaintiff's premises

after the passage of the engine or after the fire may be shown.-'

10. Payment to Others for Damage Caused by Same Fire. — It has

other fires on the right of way is in-

admissible to show the condition of

the right of way; that this is a mat-
ter equally within the knowledge of

both parties, and hence does not fall

within the rule which permits other

fires to be shown as proof of defec-

tive construction and negligent man-
agement of an engine, which, from
the necessities of the case, must be
entirely within the knowledge of the

railway company. There are cases

which maintain this position, but we
think the better rule is the other

way." Abrams v. Seattle & jNI. R.

Co., 27 Wash. 507, 68 Pac. 78. To the

same efi^ect Wabash R. Co. z'. Miller,

158 Ind. 174, 61 N. E. 1005 (in which
the same argument was made).
But see contra. Lake Erie' & W.

R. Co. z'. Miller, 24 Ind. App. 662, 57
N. E. 596.

20. Wabash R. Co. v. Miller, 158
Ind. 174, 61 N. E. 1005. See Rail-

way Co. V. Jones, 59 Ark. 105, 26 S.

W. 595-
21. Pittsburgh, C, C. & St. L. R.

Co. V. Indiana Horseshoe Co., 154
Ind. 322. 56 N. E. 766.
Evidence That Cinders From Pas-

sing Engines Usually Lodged upon
the right of way is competent upon
the question of the necessity of exer-
cising care in keeping the right of

way free from dry and combustible
material. Donovan v. Chicago & N.
W. R. Co., 93 Wis. 373, 67 N. W. 721.

22. Norfolk & W. R. Co. v.

36

Briggs. 103 Va. 105, 48 S. E. 521.

23. Cleveland, L. & W. R. Co. v.

Fredenbur, 3 Ohio Cir. Ct. 23.

24. Railway Co. v. Jones, 59 Ark.

105. 26 S. W. 595 ; Pennsylvania Co.

T'. Rossman, 13 Ohio Cir. Ct. iii;

Davidson v. St. Paul, M. & M. R.

Co., 34 JNIinn. 51, 24 N. W. 324.

25. In an action for damages
caused by fire set by defendant's en-

gine it is competent to show that cin-

ders were found at different places

on the plaintiff's farm after the fire.

" This proof is rather remote, but to

some extent it goes to establish the

.c-harge that the engines of defendant,

which were all equipped alike, save

those which had the smaller mesh,
were all apt to throw sparks, thereby

supporting the general allegation that

this fire was so occasioned, and sup-

porting the position that too much
fire was thrown for well-equipped

engines. It was of the same class of

proof that this engine set other fires

the same day, and tended to show
frequent danger from the use of en-

gines equipped with the spark-arrest-

ers in use on the road, and tended to

contradict the position that the spark-

arresters were well adapted to the

purpose for which thev were used."

Lake Erie & W. R. Co. v. Kirts, 29

111. App. 175. But see Gulf, C. & S.

F. R. Co. v. Johnson, 28 Tex. Civ.

App. 395, 67 S. W. 182.

In an action for burning plaintiff's

barn the latter may show that, soon

Vol. X
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been held that the payment to other persons for damage caused by
the same fire cannot be shown. ^^

11. Contributory Negligence. — The plaintiff may show that his

alleged failure to take certain precautions did not contribute to the

injury,-^ or that no fires had previously resulted under similar cir-

cumiStances in numerous cases. -^ But he cannot show that other

persons had likewise failed to take precautions against fire."^ Facts

tending to show that the defendant regarded the plaintiff's action as

free from negligence are competent.^'* The defendant cannot show
that the plaintiff failed to keep his property clear of combustible

material.^^ The opinion of a witness as to whether the property

would have burned had it been covered is not admissible.^^

12. Damages.— A. Generally, — The general rules of evi-

dence as to proof of damages apply to actions for damages for the

after the engine claimed to have
caused the fire passed the plaintiff's

premises, not only was the barn on
fire, but large fresh coals were scat-

tered along the track and that some
stumps near the track, on the same
side as the barn, were burning, al-

though they had not been on fire the

night before. Such evidence was ad-

missible as bearing upon the question

of whether the engine caused the

fire, and also upon the question of

negligence in its operation. Brus-
berg V. Milwaukee, L. S. & W. R.
Co., 55 Wis. io6, 12 N. W. 416.

26. Louisville, N. A. & C. R. Co.

z: Roberts, 13 Ind. App. 692, 42 N. E.

247. But see Galveston, H. & S. A.
R. Co. V. Hertzig, 3 Tex. Civ. App.
296, 22 S. W. 1013, holding such evi-

dence admissible where it was not
clear from the record whether the

evidence was objectionable as involv-

ing a statement of compromise, and
no objection on the latter ground had
been made.

27. Plaintiff may show that his

failure to plow around the haystacks,

for the loss of which he sues, did not
contribute to the loss. Lewis v. Chi-
cago, M. & St. P. R. Co., 57 Iowa
127, 10 N. W. 336.

28. In an action for burning
plaintiff's cotton located near defend-
ant's right of way in which the de-

fendant claimed contributory negli-

gence on the part of the plaintiff in

leaving his cotton so near the track

exposed to sparks, it was held error

to exclude evidence on the part of

the plaintiff that the defendant's

trains frequently passed cotton in

open cars near the track of defend-
ant's railway from time to time about
the time of the fire in question with-

out setting fire to it. Bennett v. Mis-
souri, K. & T. R. Co., II Tex. Civ.

App. 423, 32 S. W. 834.

29. Where the property burned
was stacks of grain, testimony on the

part of the plaintiff that ordinary
and prudent farmers who had stacks

of grain in their fields adjoining the

railroad, had not up to the time of

the fire plowed around them was
held incompetent to show want of

contributory negligence. Slossen v.

Burlington, C. R. & N. R. Co., 60
Iowa 214, 10 N. W. 860, 14 N. W. 244.

30. The plaintiff may show that

as an inducement to erect the eleva-

tor on the site it occupied when
burned, the defendant company of-

fered to haul lumber for such pur-

pose at one-half the usual rate, as

such evidence tends to show that the

defendant company regarded the

place selected as reasonably suitable

and safe. Toledo, St. L. & K. C. R.

Co. V. Oswald, 41 111. App. 590.

31. " The owner has a right to

presume the railroad company will

not be guilty of negligence, and has

the right to use his property in the

ordinary and usual way, and so long

as he does so, will not be deemed
guilty of contributory negligence."

Cleveland, C. C. & St. L. R. Co. v.

Tate, 104 111. App. 615.

32. Louisville. N. O. & T. R. Co.

V. Natchez, J. & C. R. Co., 67 Miss.

399, 7 So. 350. See article " Expert
AND Opinion Evidence."

Vol X
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destruction of property by fire, and will be found elsewhere dis-

cussed.^^

B. Insurance. — The fact that the property destroyed was in-

sured,^* and that the insurance has been paid,^^ is not relevant or

material on the question of the damages due from the railway

company.
C. Damage To Trees and Growing Crops. — The difficulty of

replacing trees destroyed by fire may be shown."^ And where an

orchard has been burned the plaintiff may show to what extent its

producing capacity has been impaired'^^ and the revenue therefrom

diminished.''^ As bearing upon the extent to which the value of

the realty has been depreciated by the destruction of a perennial

crop growing therf^on it is competent to show all relevant circum-

stances bearing upon the nature and value of the crop and the

manner in which its destruction has affected the realty'.^® Whether
a grass meadow was permanently injured may be shown by evi-

33. See article " Damages,"
Vol. IV.

Evidence of the Cost of personal
property destroyed by fire (St. Louis
& S. W. R. Co. V. Moss (Tex. Civ.

App.), 84 S. W. 281), and evidence
of the cost of building a new house
of the same kind as the one destroyed
is relevant although not the criterion

by which to measure the damages.
Alabama, G. S. R. Co. v. Johnston,
128 Ala. 283. 2g So. 771.
A Letter Written by the Plaintiff

to the defendant railroad company in

which he states the amount of his

damage, is not conclusive upon him.
Castner v. Chicago, B. & Q. R. Co.,

126 Iowa 581, 102 N. W. 499.
34. Missouri, K. & T. R. Co. v.

Jordan (Tex. Civ. App.), 82 S.

W. 791.
35. Collins v. New York Cent. &

H. R. R. Co., 5 Hun (N. Y.) 503.
36. Evidence that it would be dif-

ficult to grow trees m the place of

those destroyed, because of the shade
of other trees, is competent as tend-
ing to show the value of the trees

destroyed. Leiber v. Chicago, M. &
St. P. R. Co., 84 Iowa 97, so N.
W. 547.

37. Chicago & E. R. Co. v. Kern,
9 Ind. App. 505, 36 N. E. 381 (what
part of the orchard, if any, bore fruit

after the fire).

38. Evidence of the income re-

ceived therefrom during several
years previous is competent as tend-
ing to show the value of the land

before the fire. Rowe v. Chicago &
N. W. R. Co., 102 Iowa 286, 71 N.
W. 409.

39. The measure of damages in

an action to recover for an injury to

a perennial crop—in this case, grow-
ing grass—is the difiference in the

market value of the real property
immediately before and its value im-
mediately after the infliction of the
injury, and, when ascertaining this

difference, evidence that another crop
of some character and value may be
grown on the land the same grow-
ing period, and evidence of the

average yield of like crops, of the

average market price, the ordinary
expense of harvesting and marketing
such crops, the condition of that par-
ticular crop before the injury, and
any other fact existing at the time of
the loss tending to show how and to

what extent the injury decreased and
diminished the value of the farm,
may be considered. But evidence of
matters occurring subsequently to the

iniury is not competent. Ward v.

Chicago. M. & St. P. R. Co., 61 Minn.
449, 63 N. W. 1 104. overruling on the
last point Lommeland v. St. Paul
M. & M. Co., 35 Minn. 412, 29 N.
W. 119.

It is competent to show that as a
meadow of the kind in question be-

comes older the quantity and quality

of hay produced becomes better, and
also to show the length of time the

meadow continues to improve imtil

it begins to deteriorate, so also it is

Vol. X
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dence of the effect of a similar fire or another meadow under sub-

stantially the same conditions.*'^ A properly qualified witness may
state the effect which such a fire generally has upon the turf or

sod of a perennial hay crop, under the same conditions/^ and may
give his opinion as to the value of such a crop for a particular pur-

pose.*^

D. Value; of Other Crops. — Evidence that some other crop

would have been more profitable is not admissible.*^

IV. MISCELLANEOUS GENERAL RULES APPLICABLE TO ALL
ACTIONS FOR INJURIES FROM OPERATION OF RAILROAD.

1. Judicial Notice. — Both the court and jury are at liberty to

take judicial notice of matters of common knowledge relating to

the operation of trains and locomotives.** The distance in which

competent to show the value of the

meadow for pasture, this being a le-

gitimate element of damage in the

case. Terre Haute & L. R. Co. v.

Walsh, II Ind. App. 13, 38 N. E. 534.
40. Where it appeared that the fire

causing the damage to plaintiff's

meadow had passed over and burned
the meadow of his neighbor, evidence
offered by the defendant to show that

the roots of the grass in the neigh-

boring meadow were not injured was
held improperly excluded. It was
shown that the grass of the two
meadows was of equal height at the

time of the fire. This was held a

sufficient showing of similar condi-

tions to warrant the admission of the

testimony. Bradley v. Iowa Cent. R.

Co., Ill Iowa 562, 82 N. W. 996.

Where plaintiff claimed that his

meadow had been permanently dam-
aged by the fire which consumed the

grass standing thereon, the testimony
of a witness who owned land some
miles distant which had been burned
over at about the same time of year
and under similar circumstances that

his meadow was not permanently in-

jured by such burning but was bet-

ter the next season that it had been
before was held properly admitted for

the defendant on the question of

damages. The fact that the two
pieces of land were not shown to be
similarly situated was not a material

factor in the similarity of conditions,

it appearing that their condition at

the time of the burning was substan-
tially the same with reference to the
damage which would be inflicted by
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burning the grass standing thereon.

Castner v. Chicago B. & Q. R. Co.,

126 Iowa 581, 102 N. W. 499.
41. Gulf, C. & S. F. R. Co. V.

Jagoe (Tex. Civ. App.), 32 S.

W. 1061.

42. Galveston. H. & S. A. R. Co.
V. Rheiner (Tex. Civ. App.), 25 S.

W. 971 (value for grazing).

Where the grass burned has no
market value at the time of its de-

struction, competent experts may be
permitted to give their opinion as to

its value for the purpose for which
it was to be used. Galveston, H. &
S. A. R. Co. V. Chittim, 31 Tex. Civ.

App. 40, 71 S. W. 294.

43. Bradley v. Iowa Cent. R. Co.,

Ill Iowa 562, 82 N. W. 996.

In an action for the destruction of

a hay meadow by fire, the defendant
cannot show that the land after the

destruction of the meadow would
have yielded a crop more valuable

than the hay crop. Toledo, St. L.

& K. C. R. Co. V. Kingman, 49 111.

App. 43.
44. See article " Judicial, No-

tice," Vol. VII, pp. 939-944.
It is a matter of common knowl-

edge and observation that the im-
proved coupler used on trains, by
doing away with the slack incident

to the antiquated pin and link sys-

tem, places the train more completely

and quickly under the control of the

engineer. Wright v. Southern R.

Co., 127 N. C. 225, Z7 N. E. 221.

The court cannot take judicial no-

tice that a steam locomotive may be

operated without creating soot, smoke
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a train could have been stopped under the circumstances shown
by the evidence has been held to be a matter of which the jury may
take judicial notice,*^ but there are more numerous authorities

which seem to be to the contrary.*'^ Courts judicially know that

even the best spark-arresters do not entirely prevent the emission
of sparks capable of setting fires.*' But it seems that they also

take notice that when carefully managed such apparatus largely

eliminates the danger from this source.'*^

2. Statutes as to Necessity of Proving Negligence. — In some
states are statutes which provide expressly, or are so construed,

and smell, or that a train of cars,

even when carefully propelled, will

not cause the ground to vibrate or
shake adjacent buildings. "The very
opposite might more appropriately be
expected of us." Randle v. Pacific

R., 65 Mo. 32s, 333.

45. Davis v. Seaboard Air Line
R. Co., 136 N. C. IIS, 48 S. E. 591-

With the data furnished by evi-

dence it is the province of the jury
either with or without additional

light from expert witnesses to deter-

mine whether the engineer in a par-

ticular case could have stopped his

train before colliding with a person

lying on the rails in front, and they

are at liberty to exercise their own
common sense and to use the knowl-
edge acquired by their observation

and experience in every day life in

solving this question, since courts

and juries must take notice of mat-

ters of general knowledge and use

their common sense. Deans v. Wil-
mington & W. R. Co., 107 N. C.

686, 12 S. E. 77, 22 Am. St. Rep. 902.

The jury is not bound by the opin-

ion of a witness that the engineer on
the train with the aid of the head-
light could not, under the circum-
stances, have seen a person on the

track in front of him in time to have
stopped the train before coming in

collision with such person. " How
far the engineer ought to have been
able to see in front by means of a
good headlight is a question (like de-

termining within what distance a
train can be stopped under given cir-

cumstances) the solution of which
depends upon the exercise of good
common sense and the use of knowl-
edge acquired by observation and ex-
perience. . . . Both inquiries were

involved in passing upon the issues,

and the jury were at liberty to take
notice of such matters of general
knowledge as are involved in the de-
termination of the question whether
a headlight in front would have en-
abled the engineer to see the injured
person in time, by the use of the ap-
pliances at his command, to have pre-
vented the accident." Lloyd v. Al-
bemarle & R. R. Co., 118 N. C. loio,

24 S. E. 805, 54 Am. St. Rep. 764.
46. State v. Mayberry, 33 Kan.

441, 448, 6 Pac. 553; Thornton v.

Louisville & N. R. Co., 24 Ky. L.
Rep. 854. 70 S. W. 53 ; Tully v. Fitch-
burg R. Co., 134 Mass. 499.

47. IMenominee R. S. & D. Co. v.

Milwaukee & N. R. Co., 91 Wis.
447, 65 N. W. 176.

In Watt V. Nevada Cent. R. Co., 23
Nev. 154, 44 Pac. 423, 62 Am. St.

Rep. 772, it was held to be a matter
of common knowledge, " based on
common observation in this railway
age, that railroad engines of the most
approved construction and with the

best known appliances, and managed
by the most skillful engineers and
firemen," are likely to and frequently

do from necessity or by accident,

emit sparks and fire capable of ignit-

ing combustible matter along the
track.

48. It is a matter of common
knowledge that an engine constructed
with proper spark-arresters when
carefully managed though not in-

capable of emitting sparks at all is

not likely to throw them for any con-
siderable distance. Abrams v. Se-
attle & M. R. Co., 27 Wash. 507, 68
Pac. 78. See Randle v. Pacific R.

Co., 65 Mo. 325, 3:ii; Fitch v. Pacific

R. Co., 45 Mo. 322. But see article
' Judicial Notice," p. 942.
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that proof of an injury caused by the operation of the railroad

raises a presumption or makes a prima facie case of negUgence.*^

49. Alabama Statute— For the

interpretations of the Alabama stat-

ute and the changes which have been

made in it from time to time, see

the following cases : Alabama, G. S.

R. Co. V. Boyd, 124 Ala. 525, 27 So.

408; Louisville & N. R. Co. v. Posey,

96 Ala. 262, II So. 423; Louisville

& N. R. Co. V. Barker, 96 Ala. 435,

II So. 453; Central R. & Bkg. Co. v.

Lee, 96 Ala. 444, 11 So. 424; Birm-
ingham Mineral R- Co. v. Harris,

98 Ala. 326, 13 So. 377 (overruling

Georgia Pac. R. Co. v. Hughes, 87
Ala. 610, 6 So. 413; Montgomery &
E. R. Co. V. Perryman, 91 Ala. 413,

8 So. 699) ; Southern & N. Ala. R.

Co. V. Williams, 65 Ala. 74; East

Tennessee, Va. & Ga. R. Co. v. Bay-
liss, 74 Ala. 150; Clements v. East

Tennessee, Va. & Ga. R. Co., 77 Ala.

533 ; East Tennessee, Va. & Ga. R.

Co. V. Deaver, 79 Ala. 216; Alabama
Gt. So. R. Co. V. McAlpine, 80 Ala.

73; Southern & N. Ala. R. Co. v.

Bees, 82 Ala. 340, 2 So. 752; Mobile

& G. R. Co. V. Caldwell, 83 Ala. 196,

3 So. 445.
Arkansas Statute Under a stat-

ute providing that railroads shall be

responsible for all damages done or

caused by the running of their trains,

the burden is on the railway com-
pany to show due care on its part

after proof that the injury was so

caused. " That is not the express

provision of the statute, but it is the

nearest approach to the legislative in-

tent that the court was able to extract

from it, consistent with the consti-

tution." Railway Co. v. Taylor, 57
Ark. 136, 20 S. W. 1083.

The statute applies where the

plaintifif was injured while walking
along the side of the defendant's

track in a city street by the falling

upon him of a car door from a mov-
ing train (St. Louis, L M. & S. R.

Co. V. Neely, 63 Ark. 636, 40 S. W.
130, 37 L. R. A. 616) but not where
the plaintifif when injured, or when
property under his control was in-

jured, was a trespasser (Railway Co.

V. Taylor, 57 Ark. 136, 20 S. W.
1083), nor where the plaintiff was
scalded by one of the trainmen en-
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gaged in wetting coal on the tender

while the train was standing still.

" The statute imposes upon the rail-

roads a burden contrary to the gen-

eral rule that should not extend it

beyond the cases where it obviously

applies, giving the words their plain,

natural meaning." St. Louis & S. F.

R. Co. v. Cooksey, 70 Ark. 481, 69
S. W. 259.
Georgia Statute— Where the

damage ensued from the running of

defendant's cars the negligence of the

defendant is presumed under the

Code, § 3033. Georgia R. & Bkg. v.

Monroe, 49 Ga. 373; Atlanta & G.

R. V. Griffin, 61 Ga. 11; Western &
Atlantic R. Co. v. Steadly, 65 Ga.

263 ; Central R. Co. v. Brinson, 64
Ga. 475; Central R. v. Moore, 61 Ga.

151. This statute is not applicable

in an action against a receiver.

Robinson v. Huidekoper, 98 Ga. 306,

25 S. E. 440.

Under the Mississippi Statute

proof of injury to person or property

inflicted by the running of a locomo-
tive or cars is prima facie evidence

of negligence. Vicksburg & M. R.

Co. V. Hamilton, 62 Miss. 503 ; Vicks-

burg & M. R. Co. V. Phillips, 64
Miss. 693, 2 So. 537; Chicago, St. L.

& N. O. R. Co. V. Packwood, 59
Miss. 280.

This statute applies to an injury by
fire set by sparks from a locomotive

(Louisville. N. O. & T. R. Co. v.

Natchez, J. & C. R. Co., 67 Miss.

399, 7 So. 350) ; but does not apply

to an action for killing an animal

which became frightened at the de-

fendant's train and ran into a trestle

and was killed; the injury is not one
caused by the running of locomo-
tives or cars (Illinois Cent. R. Co.

V. Weathersby, 63 Miss. 581); nor

where the animal was killed by rea-

son of its becoming frightened by

the emission of steam from the de-

fendant's engine and jumping into a

ditch and breaking its neck. The in-

jury in such case was not inflicted

by the running of the locomotive or

cars. Lowe v. Alabama & V. R. Co.,

81 Miss. 9, 32 So. 907.

As soon as contrary evidence is in-
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3. Subsequent Precautions and Repairs. — A. Generally. — Al-

though the courts are not entirely in harmony on the question, the

great weight of authority is that as a general rule subsequent pre-

cautions or repairs by the defendant cannot be shown as evidence

of its negligence.^" But such evidence may be competent to show
that the subsequent conditions did not exist at the time of the ac-

cident f'^ to explain evidence that no accidents had happened at

troduced the presumption created by
the statute from the fact of injury

ceases and the whole testimony is

to be considered and the controversy

decided by the weight of evidence
on both sides. Jones v. Bond, 40
Fed. 281. The circumstances dis-

closed by the plaintiff's evidence may
themselves rebut the statutory pre-

sumption of negligence. Vicksburg
& M. R. Co. V. Phillips, 64 Miss. 693,

2 So. 537-

§ 1167 of the Tennessee Code
places the burden of showing that all

the precautions therein prescribed

were taken by the defendant to pre-

vent injury to persons or property

upon its track. Smith v. Nashville

& C. R. Co., 6 Coldw. (Tenn.) 589.

The presumption is rebuttable (Sa-
vannah, F. & W. R. Co. V. Gray, 77
Ga. 440, 3 S. E. 158) ; and is over-
come by uncontradicted evidence to

the contrary; Central of Georgia R.

Co. V. Waxelbaum, 11 1 Ga. 812, 35
S. E. 645 ; Georgia R. & Bkg. Co. v.

Wall, 80 Ga. 202, 7 S. E. 639 ; Georgia
R. & Bkg. Co. V. Wilhoit, 78 Ga. 714,

3 S. E. 698.

50. See article " Negligence,"
Vol. VIII, p. 914 et seq.

Contra. — West Chester & Phila-

delphia R. Co. V. McElwee, 67 Pa.

St. 311; St. Louis & S. F. R. Co. v.

Weaver, 35 Kan. 412, 11 Pac. 408,

S7 Am. Rep. 176.

In an action for damages occas-
ioned by fire alleged to have been
set by sparks from defendant's en-
gine, evidence to show the employ-
ment of more trackmen by the de-
fendant after the fire than before,

the necessity of having some men
walk the track being conceded, was
held properly admitted upon the

question of whether too few or in-

competent men had previously been
employed. Westfall v. Erie R. Co.,

5 Hun (N. Y.) 75, distinguishing
this case from the general rule upon

the ground that the necessity for hav-
ing some men was conceded.

51. St. Louis, A. & T. R. Co. v.

Johnston, 78 Tex. 536, 15 S. W.
104 (in explanation of a photo-
graph taken subsequent to the
changes).

" The evidence was particularly

pertinent in this case because the
jury had been upon the ground, and
had seen the gates there." To rebut
an inference that the gates were
there at the time of the accident it

was held proper to inform them
when they were erected. Lederman
7'. Pennsylvania R. Co., 165 Pa. St.

118, 30 Atl. 725, 44 Am. St. Rep. 644.

Although subsequent repairs of

the defendant's fence cannot be
shown as an admission of negligence,

where a material issue in the case is

whether the cattle went through a
gate or through a fenc.e a witness
may properly testify as to the con-

dition and appearance of the fence

after the accident, that he found
boards nailed on with new nails,

fresh breaks in the boards, that the

wire had been newly stretched and
that there was hair on the boards and
wire. Townsend v. Northern Pac.

R. Co., 29 Wash. 185, 69 Pac. 750.

In an action for injuries to plain-

tiff's steer alleged to be due to the
failure of the defendant railway com-
pany to fence its track as required

by law, evidence that defendant's
employes had worked the track at

the place of the accident subsequent
thereto prior to an inspection by
the plaintiff was held proper to be
considered on the question of

whether the hoof prints of the steer

had been purposely obliterated by
such work and as affecting the cred-

ibility of defendant's witnesses who
testified that there were no hoof
prints. Klay v. Chicago, M. & St.

P. R. Co., 126 Iowa 671, 102 N. W.
526.

Vol. X
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that crossing since the one sued upon f^ to rebut the contention that

the defective condition could not have been prevented f^ to show
the defendant's ownership or control over the thing repaired ;^*

that the defendant regarded the place of the accident as one that

might be legally fenced f^ or to show what ground had been in use

as part of the right of way.^® And it has been held competent to

show that a subsequent change in a spark-arrester stopped the emis-

sion of dangerous sparks.^'^ And evidence as to subsequent repairs

not otherwise competent may be proper on cross-examination.^^

B. At Crossings. — It is not competent to show that the cross-

ing where the injury was inflicted has been subsequently repaired,^*

that an automatic signal apparatus has been put in*''* or that a

52. Where the defendant on cross-

examination elicits testimony to the

effect that no injury had occurred

there before or since the one in ques-

tion, it is competent on a re-direct

examination of the witness to show
that the crossing had been repaired

since the accident. Tetherow z'. St.

Joseph & D. M. R. Co., 98 Mo. 74, n
S. W. 310, 14 Am. St. Rep. 617.

53. St. Louis, A. & T. R. Co. v.

Johnston, 78 Tex. 536, 15 S. W. 104.

54. Bateman zk New York Cent.

& H. R. R. Co., 47 Hun (N. Y.)

429 (replacing worn-out stone in de-

fective sidewalk).
55. Toledo, W. & W. R. Co. v.

Owen, 43 Ind. 405.
56. In an action for damages

from fire claimed to have originated

on the defendant's right of way,

evidence that the defendant plowed
furrows subsequent to the fire as a

fire-break on both sides of its track

as required by statute is competent

for the purpose of showing what
right of way had been in use by the

defendant. Young v. Great North-

ern R. Co., 8 N. D. 345, 79 N. W.
448, distinguishing Roehr v. Great

Northern R. Co., 7 N. D. 95, 72 N.

W. 1084.

57. Alpern v. Churchill, 53 Mich.

607, 19 N. W. 549-
58. Where one of defendant's

witnesses had testified as to the char-

acter of the smoke-stack of the

engine in question and the repairs

previously made upon it and his tes-

timony tended to show that it was
in good order and not likely to

scatter fire, it was held proper on

cross-examination to ask him why he

had, subsequent to the fire, changed
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the smoke-stack on the engine. The
court says :

" Had this question been
put to a witness on the part of the
plaintiff, it might be assumed that

the object of the question was to

prove that the defendant knew the

engine to be defective and made the

repairs for that reason ; such evidence
would be clearly incompetent. The
question, however, was put to de-

fendant's witness on cross-exami-
nation and was competent to test the

accuracy of the witness as to the con-

dition of the engine. If it had been
repaired as extensively as he repre-

sented, the question would be a very

natural one why, if that was true,

was another smoke-stack put on so

soon after the fire? " Bevier v. Dela-

ware & Hudson Canal Co., 13 Hun
(N. Y.) 254. But see article

" Negligence," p. 916.

59. Cleveland, C. C. & St. L. R.

Co. V. Doerr, 41 111. App. 530; Hud-
son V. Chicago & N. W. R. Co., 59
Iowa 581, 13 N. W. 735, 44 Am.
Rep. 692.

60. Evidence that subsequent to

the accident the defendant placed an

automatic bell at the crossing where

it occurred is properly rejected. Ha-
ger V. Southern Pac. Co., 98 Cal.

309. 33 Pac. 119.

Co»/;-a. — Where there is evidence

than an electric alarm-bell main-

tained by the defendant at the cross-

ing where the accident occurred was

out of order at the time of the ac-

cident and rung so lightly that it

could be heard but a few feet away,

it was held proper to show that a

day or two after the accident the

bell was repaired by the defendant.
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flagman"^ or night watchman*'- has been stationed at the crossing.

C. At Other Places. — The same general rule applies to ac-

cidents at other places on or near the defendant's track or railway

property."'^

4. Statements and Declarations of Agents and Employes of Rail-

road Company. — The statements and declarations of the agents

and employes of a railroad company are not competent evidence

against it in an action for injuries unless part of the res gestae or

made in connection with and as a part of an act within the scope

of the agent's authority.®*

Link V. Philadelphia & R. R. Co., 165

Pa. St. 75, 30 Atl. 820.

61. Menard v. Boston & Maine R.

Co., 150 Mass. 386, 2:^ N. E. 214.

62. Where a person was killed at

a railroad crossing in the daytime,

evidence that the defendant company
after the accident employed a night

watchman at the crossing is irrele-

vant. Derk v. Northern Cent. R.

Co., 164 Pa. St. 243, 30 Atl. 231.

63. Missouri, K. & T. R. Co. v.

Wylie (Tex. Civ. App.), 26 S. W.
85 (defective platform) ; Timpson
V. Manhattan R. Co., 49 Hun (N.
Y.) 607, I N. Y. Supp. 673 (sprin-

kling ashes on icv platform) ; Dale v.

Delaware, L. & W. R. Co., 73 N. Y.

468 (changing construction of

bridge) ; Anderson v. Chicago, St.

P., M. & O. R. Co., 87 Wis. 195,

58 N. W. 79, 23 L. R. A. 203 (run-
ning trains more slowly over trestle

where accident happened) ; Wabash
R. Co. V. Kime, 42 III. App. 272
(repairs to fence at point where in-

jured animal entered).
Contra. — Evidence that after the

accident the engines of the company
ran more slowly at the place where
it occurred than they did previously,

although of slight value, is admis-
sible, the authorities on the question
being conflicting. Savannah, F. &
W. R. Co. V. Flannagan, 82 Ga.

579, 9 S. E. 471, 14 Am. St. Rep.
183.

64. Robinson v. Fitchburg & W.
R. Co., 7 Gray (Mass.) 92. See
articles " Admissions," " Principal
AND Agent."' "Res Gestae."

Statements of Flagman Where
the plaintiff was injured at a cross-

ing at which the gates were down at

the time, the declarations of the flag-

man a few days before the accident
in response to plaintiff's question as

to why he did not raise the gates

were held incompetent because not

part of the res gestae, nor forming
a part of any act by the agent within

the scope of his authority. Chicago
& E. I. R. Co. V. Keegan, 112 111.

App. 338.
Statements of Brakeman In an

action for injuries received while at-

tempting to pass between two cars

blocking a street, the statement of

the defendant's brakeman to the
plaintiff two minutes after the acci-

dent that the plaintiff was not to

blame was held properly excluded
as a mere conclusion, not a fact,

even conceding it to be a part of the

res gestae. Scott v. St. Louis, K. &
N. W. R. Co., 112 Iowa 54, 83 N.
W. 818.

Statements of Engineer Al-
though the subsequent statement of

the engineer as to his conduct at the

time of the accident is not competent
against the defendant railroad as an
admission it may be admissible to

impeach the testimony of the engi-

neer. Gregory v. Wabash R. Co.,

126 Iowa 230, loi N. W. 761.

The Admissions of the Engineer
of the engine which struck the plain-

tiff, made on the same day, to the

effect that he saw the plaintiff some
time before he sounded the whistle,

were held properly excluded as not

binding upon the defendant. Cole
V. New York. N. H. & H. R. Co.,

174 ^lass. 534. 55 N. E. 1044.

The Conversations Between Plain-

tiff's Intestate and Train Dispatcher

and Station Telegraph Operator as

to slowing down trains approaching

the point where the former was
working on the track are not compe-
tent in the absence of a showing that

such agents had authority to make
such an agreement binding on the

Vol. X
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5. Reports and Records.— Reports to the defendant by its em-
ployes as to the transaction in question'^'' and records of the move-
ments of trains and cars"" are not competent on behalf of the de-

fendant.

6. Rules. — A. Of Railroad Company. — The violation of the

rules prescribed by the defendant company for the management of

its trains and the conduct of its employes tends to show negligence

and is competent for this purpose on behalf of the plaintifif/'^ but

defendant railway company. Carpen-
ter V. Chicago, R. I. & P. R. Co.. 126

Iowa 94, loi N. W. 758.

Statements of the Defendant's
Section Boss and Station Agent in

regard to the injured animal which
are not part of the res gestae nor
shown to be authorized by the em-
ployment of the persons who made
them are not admissible. Wall v.

Des Moines & N. W. R. Co., 89 Iowa
193, 56 N. W. 436.

The Declarations of the Section

Foreman and the Depot Agent of the

railroad company, made after the fire

occurred, in regard to the condition

and management of the engine and
which had no connection with the

business committed to them, are mere
hearsay and not admissible on behalf

of the plaintiff. Atchison, T. & S.

F. R. Co. V. Osborn, 58 Kan. 768. 51

Pac. 286.

Where the plaintiff's team was in-

jured by being struck by a train upon
a side-track near a spur-track, while

he was unloading goods from a car

on a spur-track of the defendant, the

statements made by the station agent

after the accident and not in the per-

formance of his duty as to the use

of the spur-track as a delivery track

were held inadmissible against the

defendant, but directions by such sta-

tion agent to other consignees of

freight or their servants to use the

space between the spur-track and the

side-track for the purpose of unload-
ing goods from the cars were held

competent to show that the method
of unloading adopted by the plaintiff

at the time of the accident was in

accordance with the directions of the

agent and the general course of

business with others, and therefore

should have been anticipated by the

defendant. Bachant r. Boston & M.
R., 187 IMass. 392, 73 N. E. 642, 105

Am. St. Rep. 408.
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65. Alabama G. S. R. Co. v. Tay-
lor, 129 Ala. 238, 29 So. 673. See
Jacksonville. T. & K. W. R. Co. v.

Wellman. 26 Fla. 344. 7 So. 845.
Refreshing Memory. — For the

use of such a report by the one who
made it, to refresh his recollection,

see article " Refreshing Memory."
66. Cleveland, C. C. & St. L. R.

Co. z'. Coffman, 30 Ind. App. 462, 64
N. E. 233, 66 N. E. 179; citing Rail-

way Co. V. Noel, 77 Ind. no.
67. Pennsylvania Co. v. Reidy, 72

111. App. 343 ; Oldenburg v. New
York Cent. & H. R. R. Co., 9 N. Y.
Supp. 419. judgment affirmed in 11

N. Y. Supp. 689 and 124 N. Y. 414,
26 N. E. 1021 (rule forbidding pas-

sengers to ride on the engine).

The jury may consider the rules of

the defendant company requiring a

bell to be rung a certain distance be-

fore reaching the crossing where the

accident happened, upon the question
whether such a precaution was rea-

sonably necessary and the failure to

so ring the bell negligence on the

part of the defendant. Hecker v.

Oregon R. Co., 40 Or. 6, 66 Pac. 270.

The Customary Violation of the

rules of the company may be shown
to fix its liabilitv. Galveston, H. &
S. A. R. Co. V. Garteiser, 9 Tex.
Civ. App. 456. 29 S. W. 939.
Where the Deceased Was Killed

at a Farm Railway Crossing by a

wild engine running at a high rate

of speed, it was held competent to

show the rules of the company re-

quiring wild engines not to be run

on crossings over fifteen miles an

hour when a red flag has not been

sent out on the preceding train. Ly-
man V. Boston & ]\I. R.. 66 N. H. 200,

20 Atl. 976. II L. R. A. 364.

Where the Plaintiff Was Injured

While Walking Along Defendant's

Track by a train aporoaching from

behind him and running backwards,



RAILROADS. 571

such rules are not admissible to impose upon such employes a

higher degree of care than is required by law.'^^ Though intended
solely for the defendant's own servants, these rules may have been
known to and relied upon by the injured person, in which case

their violation on the occasion of the injury is relevant also upon
the question of contributory negligence f'^ and it has been held that

knowledge of the rules by the injured person is not essential where
he was familiar with the customary method of operating the train,

presumably in compliance with the rules ;^'* but there is authority

to the contrary.'^^ There must of course be some showing that the

it was held competent to show the

rules of the company requiring that

when a train was running backwards
a man should be stationed at the end
of the front car or should move
abreast of it where he could be seen
by the engineer and signal liim in

case of any obstruction on the track.

Such rules, although not public and
intended only for the guidance of the
defendant's officers and agents, were
held admissible as showing that the

defendant regarded the moving of
trains backward as more dangerous
and required more care than running
them in the usual manner. Georgia
R. z: Williams, 74 Ga. 723.

68. Where the defendant owes to

the plaintiff, whose property has been
burned, the duty of exercising only
ordinary care, it is not competent
to introduce in evidence a rule

adopted by the defendant for the

government of its employes requiring
the engineer to exercise a greater
degree of care than that of an ordi-

narily prudent man. Alabama, G.
S. R. Co. V. Clark, 136 Ala. 450, 34
So. 917.

69. Where the plaintiff was in-

jured while walking upon the de-
fendant's tracks, in accordance with
the long continued custom of the
people of his neighborhood, by an
engine making a running switch on
to the track upon which the plaintiff

had stepped to avoid the approach-
ing cars, it was held competent to

show the plaintiff's knowledge of the
rules of the company forbidding such
flying switches as bearing upon the
question of contributory negligence.

International & G. N. R. Co. v.

Brooks (Tex. Civ. App.), 54 S. W.
1056.

In an action by a United States
mail clerk for injuries received by

him while transferring mail from de-
fendant's trains, it was held no error
to admit on behalf of the plaintiff

a rule of the railroad company re-

garding the operation of trains upon
which the plaintiff claimed to have
relied in spite of the contention by
the defendant that such rules were
made solely for its employes. Chicago
& A. R. Co. V. Kelly, 75 111. App.
490.

70. WHiere it appears that the de-

ceased was killed upon a crossing

with which he was familiar and
where there was a flag station, by a
train running at the rate of more
than forty miles per hour, a rule of

the company providing that the speed
of trains be reduced to fifteen miles

an hour when passing stations is

competent evidence on the question

of the deceased's care in attempting
to cross the tracks. " The train was
running at a rate of speed three times

as great as that allowed by the de-

fendants' rules. It must be pre-

sumed that the rules were made to

be enforced, and that they were gen-
erally obeyed. Although the de-

ceased may not have known of the

existence of the rule, yet he was fa-

miliar with the crossing, frequently

travelled over it, and might reason-

ably act upon the belief that the train

would be run at the usual speed in

passing the station. There was at

least fair room for argument that, if

the rule had been obeyed, he would
have had sufficient time for crossing
without injury or unreasonable risk,

and that it would not have been an
imprudent act." Davis v. Concord &
AI. R., 68 N. H. 247, 44 Atl. 388,

holding that the case of Davis z'.

Manchester, 62 N. H. 422, was not

applicable.

71. In an action against a railroad

Vol. X
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rules were in force at the time and place of the accident/^ and the

defendant may show that they did not apply to the place where the

injury occurredJ^

The Written or Printed Rules need not be produced as they are only

collaterally in issue/*

Rate of Speed. — There are dicta to the effect that, as evidence of

the speed of the train causing the injury, the plaintiff may show
the rules governing its speed at the point where the accident oc-

curredJ^

company for damages for injuries re-

sulting in the death of a person, the

rule of a company requiring the dis-

play of lights on the rear of its en-

gines at night over the center of the

track, is not admissible where the de-

ceased person was neither directly

nor indirectly in the service of the

company or working for any one
having contractual relations with it.

" There is a marked distinction be-

tween testimony as to what the prac-

tice of a road was and is as to the

running of its trains and what the

printed or written rules of the com-
pany in respect to such matters have
been and are. The habitual practice

of a road, continued for some length

of time, is a matter concerning which
people who are much upon the road,

or whose business brings them fre-

quently where they observe such

practice, would naturally become fa-

miliar with ; but there can be no pre-

sumption that a person not an em-
ploye of the railroad, and not by his

vocation either obliged to or having

a duty resting upon him to familiar-

ize himself with printed or written

rules, is acquainted therewith. In

the present case, for aught that ap-

pears, the rule introduced in evidence

was made a rule of the company and
promulgated for the first time on the

very day of the accident. If a per-

son not an employe of a railroad is

presumed, when suit is brought
against the company, to be familiar

with its rules, then it would follow

that if a knowledge of such rules

would operate against his recovery,

or the recovery of those who sue for

an accident to him, the rule would be

admissible upon proof of the ex-

istence of the rule, and that the party

presumed to be charged with knowl-
edge of it lived near the line of the

road or in the vicinity of where it

Vol. X

was in operation or posted." Chi-

cago, R. I. & P. R. Co. V. Downey,
96 111. App. 398. distinguishing St.

Louis, A. & T. H. R. Co. v. Bauer,

156 111. 106, 40 N. E. 448, and Chi-

cago & A. R. Co. V. Kelly, 75 IH-

App. 490, 80 111. App. 675, and 182

111. 267, 54 N. E. 979, upon the ground
that in these cases the injured per-

son from his occupation and connec-
tion with the railway was presumed
to be familiar with the rules as to

the running of trains, and Chicago &
E. I. R. Co. V. Jennings, 89 111. App.

335, on the ground that the deceased

had for a long time been in the habit

of riding almost daily upon the trains

of the defendant passing at the place

where he was injured and that neces-

sarily he had acquired a familiarity

with the practice of the road as to

the running of trains at that point.

See Pittsburgh, C. C. & St. L. R. Co.

v. Martin, 157 Ind. 216, 61 N. E. 229.

72. Pittsburgh, C. C. & St. L. R.

Co. V. Martin, 157 Ind. 216, 61 N.

E. 229.

73. Where the plaintiff had intro-

duced in evidence certain rules of the

company as to the signals for

stopping a train, it was held error to

exclude evidence by the defendant
that such rules did not apply within

the corporate limits of the city

where the plaintiff's injury was re-

ceived, such evidence being proper

on the question whether the defend-

ant was chargeable with negligence

by reason of the disobedience by its

employes of the proper signals. Chi-

cago & A. R. Co. V. Gretzner, 46

111. 74.

74. Oldenburg v. New York Cent.

& H. R. R. Co., 9 N. Y. Supp. 419.

judgment afUnncd in 11 N. Y. Supp.
689.^ and 124 N. Y. 414. 26 N. E. 1021.

75. Shaber v. St. Paul, M. & M.

R. Co., 28 Minn. 103, 9 N. W. 575-
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B. The Rules Prescribed by the Peaintiff's Employer for

his conduct under the circumstances under which he was injured

may be relevant on behalf of the plaintiff upon the question of

contributory negligence/'' but they are not admissible for the de-

fendant," where defendant is not the employe.

7. Operation and Ownership. — A. Generally. — The operation

and ownership of the railway on which the injury occurred and
of the engine or cars causing it may be sufficiently shown by cir-

cumstantial evidence in an action to recover for such injuries.'^

B. Ownership. — Where it is shown or admitted that a certain

company operates a line of railroad, its ownership of that road and
the engines running upon it is presumed.^^ The pleadings in

76. Chicago, M. & St. P. R. Co.
V. O'Sullivan, 143 111. 48, 32 N. E.
398.

In Chicago & A. R. Co. v. Kelly,

75 111. App. 490, an action for injuries

received by plaintiff, a mail clerk,

while transferring mail from one of

defendant's trains, a rule of the post-

office department regulating the con-

duct of clerks in the transfer of mail
and the diligence to be exercised by
them was held properly admitted for

the plaintiff as bearing upon his

conduct at the time he was injured.

77. Where the plaintiff was in-

jured in a collision between an elec-

tric car on which he was motorman
and defendant's train, evidence that

he had failed to obey a rule of his

employer requiring its motormen to

stop their cars before making the

crossing in question until a conduc-
tor could signal them to advance was
held properly excluded on the ground
that whether the plaintiff's conduct
was negligence " depended upon the

characterizing facts, and not upon
the existence or non-existence of
rules of discipline governing plaint-

iff's relations to his own employers."
Threlkeld v. Wabash R. Co., 68 Mo.
App. 127.

78. Pittsburg, C. S St. L. R. Co.
V. Knutson, 69 111. 103. See also

Louisville, N. A. & C. R. Co. v.

Meadows, 87 Ind. 441, and cases in

notes following.
In an Action for Injuries From a

Fire the presumption of ownership
arises from proof that the engines
which probably caused the fire were
attached to the defendant's regular
trains. " As said in MacDonald v.

New York, N. H. & H. R. R. Co.,

25 R. I. 40, 54 Atl. 795 :
' It takes but

slight evidence to make out a prima
facie case, under circumstances like

these, where the defendant has such
ample and exclusive means of pro-
tecting itself against possible error,

the best evidence being exclusively
within its own control.' " Spink v.

New York, N. H. & H. R. R. Co.,

26 R. I. 115, 58 Atl. 499.
79. Illinois Cent. R. Co. v.

Mills, 42 111. 407. See Lake Erie &
W. R. Co. V. Wills, 140 111. 614. 31
N. E. 122.

Where the defendant admits that

it operates a certain railroad and
there is some evidence tending to

show that all the engines operated
on such road bear its name, a pre-

sumption of its ownership of an en-

gine running on such road which
caused the fire in question arises in

an action for damages from such
fire. Bush v. Southern R. Co., 63
S. C. 96, 40 S. E. 1029.

Where it was admitted that the
defendant ran trains over the rail-

road at the place of the accident
during the month in which it oc-

curred and there was no proof that
any other trains had passed over
the road at that point during thac

month but those of the defendant, it

was held that the inference was
warranted that the fire was set by
one of defendant's locomotives.
Genung v. New York & N. E. R. Co.,

66 Hun 632, 21 N. Y. Supp. 97.

An Engine is presumed to belong
to the company over whose tracks it

is being operated. Brooks v. Mis-
souri Pac. R. Co., 98 Mo. App. 166.

71 S. W. 1083.

VoL X
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another suit may be competent as an admission of ownership.^"

C. Operation.— It is presumed that a railroad is being operated

by the company which owns it;^^ in fact the court may take judicial

notice that this is generally the fact.^^

D. Presumption From Initials. — The fact that the engine or

cars in question bear an abbreviation of the name of a particular

railroad company is prima facie evidence of that company's owner-
ship and operation of such engine or cars.^"*

E. Acts and Declarations of Agents or Officers. — The
acts and declarations of the agents or officers of a railroad com-
pany, while engaged in the company's business, as to its ownership,

management or control of the railroad in question are competent
evidence against such company.^*

80. Martin v. Central Iowa R.

Co., 59 Iowa 411, 13 N. W. 424;
Kankakee & Seneca R. Co. v. Horan,
23 111. App. 259.

81. Walsh V. Missouri Pac. R.

Co., 102 Mo. 582, 14 S. W. 873, 15

S. W. 757; Peabody v. Oregon, R.

& N. Co., 21 Or. 121, 26 Pac. 1053, 12

L. R. A. 823; Plew V. Missouri, K.
& T. R. Co. (Tex. Civ. App.), 29 S.

W. 403; Ferguson v. Wisconsin Cent.

R. Co.. 63 Wis. 145, 23 N. W. 123;

Lake Erie & W. R. Co. v. Carson. 4
Ind. App. 185. 30 N. E. 432.

A corporation shown to be the

owner of a railroad, in the operation

of which a wrong has been done, is

presumed to be in the possession and
operation of its road, and this pre-

sumption is not overcome by mere
proof that the cars causing the injury

belonged to and were moved by
servants of another company. Gulf,

C. & S. F. R. Co. V. Miller, 98 Tex.
270, 83 S. W. 182, afHrming 79 S.

W. 1 109.

In an Action for Killing Stock

the plaintiff is not bound to prove
affirmatively that the train inflicting

the injury was controlled by the

defendant where it appears that the

defendant owned the road. In the

absence of evidence the jury is war-
ranted in finding Uiat the train was
run by the defendant. South &
North Ala. R. Co. v. Pilgreen, 62

Ala. 305.
82. South & North R. R. Co. v.

Pilgreen, 62 Ala. 305.
83. Chicago Gen. St. R. Co. v.

Capek, 68 III. App. 500; Ryan v. Bal-

timore & O. R. Co., 60 111. App. 612.

Evidence that the locomotive which

caused the plaintiff's injury bore an
abbreviation of defendant's corporate
name is sufficient in the absence of

any evidence by the defendant upon
that question to justify the submis-
sion of the question of ownership
and control of the engine to the jury.

East St. Louis C. R. Co. v. Altgen,
210 111. 213, 71 N. E. Z77.
That the Engine Which Caused the

Plaintiff's Injury Was Not Running
Upon the Defendant's Tracks at the
Time but upon a track used by sev-

eral railway companies does not de-

stroy, although it ma}^ weaken, the

presumption of ownership arising

from the fact that the engine bore de-

fendant's corporate name. East St.

Louis C. R. Co. V. Altgen, 210 111.

213, 71 N. E. 277; citing Pittsburgh,

Ft. W. & C. R. Co. V. Callaghan, 157
111. 406, 41 N. E. 909, in which it

was held that the fact that a locomo-
tive causing an injury on a track

used by different companies was
lettered with defendant's name es-

tablished prima facie possession and
ownership by the defendant and was
sufficient proof on that question to

justify the trial court in refusing to

take the case from the jury.

84. Missouri Pac. R. Co. v.

Owens, I White & W. Civ. Cas.

(Tex.) §390. See also articles "Ad-
missions " and " Principal and
Agent."
A report of" the president and di-

rectors of a railroad company to its

stockholders " with such data relat-

ing to the lines controlled by your
company as will give you a clear

understanding of their physical and
financial condition " is not admissible

Vol. X
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V. INJURIES FROM CONSTRUCTION OR MAINTENANCE OF
RAILROAD.

In an action for damages to land caused by the negligent con-

struction and maintenance of a railroad, evidence as to the market
valvie of the land before and since the construction of the road is

inadmissible.^^ The evidence should be confined to the effect upon
the premises in question,®® though when the damage to property

and health is due to flooding the plaintiff's land the effect of the

water upon the health of other persons residing with plaintiff,*' or

upon the health of the neighborhood, may be shown by him.** In

the latter case the defendant may show that the plaintiff could have
avoided the injury complained of.***

VI. PRIVATE CROSSING.

In a proceeding to compel a railway company to construct a pri-

vate crossing for the complaining party the place selected by him
is presumed to be the most convenient to him,^° and evidence is

competent to show the damage and inconvenience to which he
would be subjected by crossing at a place designated by the rail-

way company.®^

in evidence for the purpose of show-
ing that the first-named company
controls the management of the other

lines and thus to fix upon it a lia-

bility for the negligence of the offi-

cers of said lines, when it appears

from other portions of the report,

that the control referred to is that

of a stockholder. Moynihan v. Penn-
sylvania R. Co., 19 D. C. 573-

85. Carson v. Norfolk & C. R.

Co., 128 N. C. 95, 38 S. E. 287 (the

measure of damages being the dif-

ference in the value of the land with
the railroad constructed as it was
and its value had the road been prop-
erly constructed).

86. In an action by the owner of

a house and lot fronting upon a par-
ticular street for damages caused by
the entry upon and use of such street

by the defendant railway company,
evidence that other houses several

squares distant had been injured by
smoke and cinders and by being
shaken by passing trains, was held
improperly admitted, since the evi-

dence should be confined as nearly as

practicable to the property alleged to

be injured. So also it was held er-

ror to admit evidence tending to

show that defendant's engines were
sometimes run at a high and dan-

gerous rate of speed along the street

and that a man had been killed in the
street by one of the defendant's
trains. Jeffersonville, M. & I. R. Co.
V. Esterle. 13 Bush (Ky.) 667.

87. Where the plaintiff claims
damages on account of the sickness
of his family, it is competent to show
the effect upon the health of the
plaintiff's mother-in-law living with
him at the time, although damages
therefor are not claimed and could
not be allowed. Texas & P. R. Co.
V. Maddo.x, 26 Tex. Civ. App. 297, 63
S. W. 134. See also article " Nuis-
ance," Vol. IX, III, 4.

88. Texas & P. R. Co. v. Maddox,
26 Tex. Civ. App. 297, 63 S. W. 134.

89. In an action for damages from
the flooding of plaintiff's land by the

erection of a railway embankment,
the testimony of a civil engineer that

culverts through the embankment
would assist in draining the land was
held proper as showing one of the

means by which the defendant could
have avoided the injury complained
of. Willitts V. Chicago, B. & K.
C. R. Co., 88 Iowa 281, 55 N. W. 313.

21 L. R. A. 608.

90. Boggs V. Chicago. B. & Q. R.

Co., 54 Iowa 435, 6 N. W. 744-

91. In an action to compel the de-

Vol. X
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VII. CRIMINAL PROCEEDINGS.

1. Indictment for Recovery of Penalty for Benefit of Surviving

Kin. — Under a statute providing for the indictment of a railroad

company for negligently killing a human being and for the re-

covery of a penalty for the benefit of the deceased's surviving kin

the same rules are applied as in analogous civil actions for dam-
ages ; no different degree or kind of evidence is necessary. **-

2. Prosecution for Obstructing Railroad. — On a prosecuton for

obstructing a railroad track circumstantial evidence tending to show
the defendant's guilt is admissible,'''^ and his complicity in the plac-

ing of obstructions other than those alleged may be shown if such

other acts tend to connect him with the act charged.^*

fendant railway company to con-

struct a farm crossing, it was held

proper for the plaintiff to show the

value of the farm and the cost of

hauling stone over the railroad at

the crossing which had been made by
the defendant in another place as

bearing upon the question whether
the court should exercise its equity

powers and order a crossing, or give

the plaintiff such damages as he had
sustained by reason of the failure to

place a crossing at a suitable and
convenient point in case the com-
pany's erecting such a crossing should

be disproportionate to the value of

the property. Buffalo S. & C. Co. z\

Delaware, L. & W. R. Co.. 7 N. Y.

Supp. 604.

92. State v. Grand Trunk R. Co.,

58 Me. 176, 4 Am. Rep. 258.

Vol. X

93. On a prosecution for obstruct-

ing a railroad track, a shovel found
under the defendant's house after his

arrest and which was identified as

one which had been hidden several

months before in the grass and near

the point of the obstruction and

which could not be found there on

the day after the track was ob-

structed was held properly introduced

in evidence. Mitchell v. State, 94
Ala. 68, ID So. 518.

94. State v. Wentworth. 37 N. H.

196; Barton v. State, 28 Tex. App.

483, 13 S. W. 783 (the placing of a

different obstruction at a contiguous

point on the railway very soon after

the placing of the obstruction charged

in the indictment).
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RAPE. 579

I. PRESUMPTIONS.

1. From Age of Defendant. — It is presumed that a boy under

the age of fourteen years is incapable of committing the crime of

rape; this presumption is, in some jurisdictions, conclusive;^ in

other jurisdictions, it may be rebutted by evidence.'

2. From Age of Prosecutrix. — The law presumes that a female

under the age of ten years is incapable of consenting to an act of

sexual intercourse.^

II. BURDEN OF PROOF.

1. Burden on the State.— To warrant a conviction for rape, the

prosecution must show beyond a reasonable doubt that the act of

sexual intercourse was done by the defendant with force, either

actual or constructive, and against the woman's consent, express

or implied.*

1. England. — Reg. v. Phillips. 8

Car. & P. 736.

Delaware. — State v. Handy, 4 Har.

S66.
Florida. — Chism v. State, 42 Fla.

232, 28 So. 399; McKinney v. State,

29 Fla. 565, 10 So. 732, 30 Am.
St. Rep. 140; Williams v. State, 20

Fla. 777.

Massachusetts. — Com. v. Green, 2

Pick. 380.

North Carolina.— State v. McNair,

93 N. C. 628.

Virginia. — Foster v. Com. 96 Va.

306, 31 S. E. 503. 70 Am. St. Rep.

846, 42 L. R. A. 589.

In Queen v. Waite, 2 Q. B. 600,

Lord Coleridge said :
" The rule

at common law is clearly laid down
by Lord Hale, that in regard to the

offense of rape, malitia non supplct

aefatcm; a boy under fourteen is

under a physical incapacity to commit
the ofifense. This is a prcsiimptio

juris et de jure, and judges have time
after time refused to receive evidence
to show that a particular prisoner

was in fact capable of committing
the ofifense."

The presumption against the com-
mission of rape by persons below the

age of puberty is conclusive. This
is not so much upon the ground of

incapacity of mind or will, as it is

upon the ground of physical impo-
tency. State v. Sam, 60 N. C. 293.

2. Georgia. — Gordon v. State, 93
Ga. 531, 21 S. E. 54, 44 Am. St. Rep.
189; Bird z'. State, no Ga. 315, 35
S. E. 156.

Kentucky — Heilman v. Com., 84
Ky. 457, i"S. W. 731, 4 Am. St. Rep.

207.

Louisiana. — State v. Jones, 39 La.

Am. 935. 3 So. 57-

Nezv York. — People v. Randolph,
2 Park. Crim. 174.

0/n'a. — Hiltabiddle v. State. 35
Ohio St. 52, 35 Am. Rep. 592 ; JefTers

V. State, 20 Ohio Cir. Ct. 294.

Tennessee. — Wagoner v. State, 5
Lea, 352. 40 Am. Rep. 36.

3. Toulet V. State. 100 Ala. 72,

14 So. 403; People V. Ten Elshof, 92
Mich. 167, 52 N. W. 297; Dickey
z: State, 86 Miss. 525, 38 So. 776.

The presumption that a female
under the age of ten years is incap-

able of consenting to an act of carnal

knowledge, or any assault with in-

tent to commit the act, has at all

times been the rule of the common
law, but the presumption may be re-

butted by proof that she understood
the nature of the act committed or

intended. O'Meara v. State, 17 Ohio
St. 516.

Under Age of Consent— In State

z'. Smith, 9 Houst. i Del. 588. the

court said :
" The law conclusively

presumes that carnal knowledge of

a female under either the common
law, or any statutory age of consent,

has been accomplished by force and
against her will ; and no evidence to

the contrary can lawfully be received

or considered by the jury for the pur-

pose of rebutting this presumption."
4. McQuirk v. State, 84 Ala. 43S.

4 So. 775. 5 Am. St. Rep. 381 ; Wesley
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2. Girl Under Age. — Where rape is charged to have been com-
mitted upon a girl under the age of consent, it is incumbent on
the state to prove that she was under that age.^

3. Boy Over Fourteen. — The state is rot required to prove in

the first instance, that the defendant was over the age of fourteen

when the act was committed.*' And, it has been held that where
the defendant sets up the defense that he was under the age of
fourteen years when the alleged offense was committed, the bur-

den is upon him to establish that fact by evidence.^

III. CARNAL KNOWLEDGE.

1. Penetration. — To establish the fact of carnal knowledge the

evidence must show that the male sexual organ entered intO' the

private parts of the female, to some extent; the slightest penetra-

tion is sufiticient.®

V. State, 6s Ga. 731; State v. Smith,

9 Houst. Del. 588 ; Rodriguiz z'. State,

20 Tex. App. S42.
It is incumbent on the state to

prove all the material facts constitut-

ing the crime, such for instance as

the minority of the child, the perpe-
tration of the crime in the county
where charged ; the actual fact of
sexual intercourse, beyond a reason-
able doubt. State v. Pucca, 4 Del. 71,

55 Atl. 831.
5. People V. Howard. 143 Cal. 316,

76 Pac. 1 1 16; State v. Houx, 109 Mo.
654. 19 S. W. 35, 32 Am. St. Rep. 686.

6. Peckham v. People, 32 Colo.

140, 75 Pac. 422,
7. In State v. McNair, 93 N. C.

628, the defendant set up the defense
that he was under the age of fourteen
years when the alleged offense waS
committed. Held, that the burden of
proving his age was upon the prison-

er and that his appearance and
growth might be considered in de-
termining his age.

8. England. — Rex v. Allen. 9 Car.

& P. 31 ; Rex. V. Hughes, 9 Car. &
P. 752; Rex. V. Sheridan, i East P.

C. 438; Hill's case, i East P. C. 439;
Rex. V. Flemming, i East P. C. 440;
Rex. V. Russen, i East P. C. 439.

Alabama. — Posey v. State, 38 So.

1019; Waller v. State, 40 Ala. 325.

Connecticut. — State v. Shields, 45
Conn. 256.

Florida. — Barker v. State, 40 Fla.

178, 24 So. 69; Ellis V. State, 25
Fla. 702, 6 So. 768.
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Georgia.— Wesley v. State, 65
Ga. 731 ; Morris r. State, 54 Ga. 440.

Indiana. — Bradburn v. State, 162

Ind. 689, 71 N. E. 133-

loiva. — State v. Carnagy, 106 Iowa
483. 76 N. W. 805; State V. Watson,
81 Iowa 380, 389. 46 N. W. 868.

Kansas. — State v. Grubb, 55 Kan.
678, 41 Pac. 951.

Massachusetts. — Com. v. Hollis,

170 Mass. 433, 49 N. E. 632.

Michigan. — People v. Bernor, 115
Mich. 692, 74 N. W. 184; People v.

Courier, 79 Mich. 366, 44 N. W. 571.

Minnesota. — State v. Rollins, 80
Minn. 216, 83 N. W, 141.

Missouri. — State v. Armstrong,
167 Mo. 257, 66 S. W. 961 ; State v.

Dalton, 106 Mo. 463. 17 S. W. 700.

Nebraska. — Comstock v. State, 14
Neb. 205, 15 N. W. 355.

North Carolina. — State v. Har-
grave, 65 N. C. 466.

Texas. — Young v. State (Tex.
Crim.), 93 S. W. 743; Rodgers v.

State, 30 Tex. App. 510, 17 S. W.
1077.

Virginia. — Bailey v. Com., 82 Va.
107, 3 Am. St. Rep. 87.

Wisconsin. — Hardtke v. State, 67
Wis. 552, 30 N. W. 723.

There must be proof of some de-

gree of entrance of the male organ
within the labia pudendum of the

female. State v. Smith, 9 Houst.
(Del.) s88.
In Murphy v. State, 108 Wis. in,

83 N. W. 1112, the court said: ''Res

in re, the engagement of the sexual
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2. How Proved. — Penetration may be proved by direct or cir-

cumstantial evidence like any other fact.®

3. Emission. — It is not necessary to prove emission, as it is not

an essential element of the crime of rape.^"'

IV. FORCE.

1. Generally. — Force, either actual or constructive, is an essen-

tial element in the crime of rape, and must be proved beyond a

reasonable doubt to warrant conviction. ^^

2. Constructive Force.— In a prosecution for rape it is not

necessary to prove that physical force was applied to the person

organs at all beyond surface contact,

all the other essentials of the crime
charged being present, fully consum-
mates the offense of rape."

9. State V. Dalton, io6 Mo. 463,

17 S. W. 700; Hardtke v. State. 67
Wis. 552, 30 N. W. 722,; Brauer v.

State, 25 Wis. 413.

It is essential that sexual penetra-
tration be proved, or that facts be
proven from which it may be in-

ferred. People V. Howard, 143 Cal.

316, 76 Pac. 1 1 16.

In People v. Scouten, 130 Mich.

620, 90 N. W. 332. the court said

:

" The fact of penetration must be
proved, although any penetration
however slight, is sufificient. But it

may be proved, as any other fact is

proved, by circumstantial evidence, or

by one who witnessed the act.

but who is unable to testify in terms
to the actual tact of penetration."

10. England. — Rex v. Sheridan,
I East PL Cr. 438; Rex. v. Flemming,
I East PI. Cr. 440; Hill's case, i East
PI. Cr. 439.

Alabama. — Waller v. State, 40
Ala. 325.

Florida. — Barker v. State, 40 Fla.

178. 24 So. 69; Ellis V. State. 25
Fla. 702, 6 So. 768.

Michigan. — People v. Bernor. 115
Mich. 692. 74 N. W. 184.

Minnesota. — Si^iie v. Rollins, 80
Minn. 216, 83 N. W. 141.

Nebraska. — Comstock v. State, 14
Neb. 20s, 15 N. W. 355.
North Carolina. — State z'. Har-

grave, 65 N. C. 466.

Ohio. — Hiltabiddle v. State, 35
Ohio St. 52, 35 Am. Rep. 592.

!!• Alabama. — Posey v. State

(Ala.), 38 So. 1019; Dawkinsf. State,

58 Ala. 376, 29 Am. Rep. 754 ; Vasser
V. State, 55 Ala. 264; McNair v.

vState. 53 Ala. 453 ; Lewis v. State, 30
Ala. 54. 68 Am. Dec. 113.

Arkansas. — Bradley z'. State, 32
Ark. 704.

California. — People v. Royal, 53
Cal. 62.

Delazvare. — State v. Smith, 9
Houst. 588.

Florida. — Cato v. State, 9 Fla.

163, 185.

Georgia. —Taylor v. State, 50
Ga. 79-

Indiana. —Mills v. State, 52 Ind.

187.

Kentucky.— Brown v. Com. 102 Ky.
227. 43 S. W. 214.

Louisiana. — State v. Williams, 32
La. Ann. 335, 36 Am. Rep. 267.

Maine. — State v. Blake, 39 Me. 322.

Michigan. — Don Moran v. People,

25 Mich. 356, 12 Am. Rep. 283.

Missouri. — State v. Cunningham,
100 Mo. 382, 394. 12 S. W. 376.

0/n'o. — Martin v. State, 13 Ohio
Cir. Ct. 604.

Oklahoma. — Harmon z'. Territory,

15 Okla. 147, 79 Pac. 765. Sowers v.

Territory, 6 Okla. 436. 50 Pac. 257.

Tennessee. — Wyatt v. State, 2
Swan (Tenn.), 394.

rr.ra,y. — Elliott z: State (Tex.
Crim.), 93 S. W. 742; Carter v.

State 44 Tex. Crim. 312, 70 S. W.
971 ; McCullough v. State (Tex.
Crim.), 47 S. W. 990: Owens v.

State 39 Tex. Crim. 391. 46 S. W.
240; McAdoo V. State, 35 Tex. Crim.

603, 34 S. W. 955. 60 Am. St. Rep.
61 ; Passmore v. State, 29 Tex. App.
241. 15 S. W. 286; Sharp V. State, 15

Tex. App. 171, 186; State z: McCune.
16 Utah 170, 51 Pac. 818; O'Boyle
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of the prosecutrix at the time of the act of sexual intercourse ; it

is sufficient to show that threats of violence or injury overcame

her will and caused her to yield.^-

3. Presumption of Force. — Where the evidence shows that

sexual intercourse was had with a female who was at the time

in a state of stupefaction, or unconsciousness force is presumed

bv law.^^

V. State, 100 Wis. 296, 75 N. W. 989.

12. Alabama. — Fosey v. State

(Ala.), 38 So. 1019.

Kentucky.— Smith v. Com., 26

Ky. 1229, 83 S. W. 647; Clymer v.

Com., 22, Ky. 1041, 64 S. W. 409;
Brown v. Com. 102 Ky. 227, 43 S.

W. 214.

Nebraska. — Hammond v State.

39 Neb. 252, 58 N. W. 92; Richards

V. State, 36 Neb. 17, 24, 53 N. W.
1027.

r^ji-a.y.— Sharp v. State, 15 Tex.

App. 171.

Fear and Terror.— In State v.

Smith. 9 Houst. (Del.) 588, the court

said :
" Upon proof of carnal pene-

tration of a female of the age of con-

sent, the burden is upon the prosecu-

tion to further prove to the satis-

faction of the jury beyond a reason-

able doubt that the penetration was
consummated by force and against

her will, or by putting her in great

fear and terror, before a conviction

can be had."

A stepfather was accused of rape

committed upon his stepdaughter who
was between ten and eleven year old.

The step-daughter testified that the

defendant was in the habit of cruelly

beating her, and thus keeping her in

constant fear and terror, under which
she submitted to him. A neighbor
testified that she heard the defendant
whipping and beating the prosecutrix.

Held, that the evidence was admis-
sible in corroboration' of the prose-

cutrix's statement as to cruel treat-

ment and fear. People v. Lenon, 79
Cal. 625, 21 Pac. 967.

Abuse. — Evidence tending to show
that the defendant who was the

father of the prosecutrix, had abused
and beaten her before, and that he
was abusive to his wife and other
children, and the language used on
these occasions was held competent
and important for the jury to con-
sider in determining whether she
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yielded under those circumstances
which under the law are the equiv-

alent of force. People v. Burwell,
106 Mich. 27. 6z N. W. 986.

In Cardwell v. State. 60 Neb. 480.

83 N. W. 665, it was declared that

overcoming the will by threats of

death or great bodily harm is equiv-

alent to physical force.

13. The Queen v. Rvan, 2 Cox
C. C. (Eng.), 115; McQuirk v. State,

84 Ala. 435, 4 So. 775. 5 Am. St. Rep.

381 ; Harlan v. People, 32 Colo. 397,

76 Pac. 792.

Proof that carnal knowledge of a

woman was accomplished by admin-
istering to her some substance, with

intent to produce such stupor or im-
becility of mind, or weakness of body,

as to prevent effectual resistance, and
which did have such result, will war-
rant a conviction for rape. State v.

Porter. 57 Iowa 691, 11 N. W. 644.

Proof that when the act of carnal

intercourse took place the woman was
asleep establishes force and her want
of consent to the act. Payne v. State,

40 Tex. Crim. 202. 49 S. W. 604.

In Mooney v. State, 29 Tex. App.

257, it was held that the act of copu-

lation-by the defendant with the wife

of another person while she was
asleep, she being incapable of con-

senting at the time, was rape by force.

In Don Moran v. People, 25 Mich.

356, 12 Am. Rep. 283, the doctrine

was announced that in cases where
the female with whom sexual con-

nection is had may be said to have no
will, because of idiocy, insanit}', or

a state of unconsciousness, the force

necessary to constitute the act of

sexual intercourse is deemed sufficient

as the force which constitutes one of

the elements of rape. But this doc-

trine is denied and strongly con-

demned in Walter v. People, 50

Barb. (N. Y.) 144-

In Reg. V. Dee, 15 Cox C. C. 579.

the court said :
" Rape may be defined
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4. Fraud and Deception. — As to whether force can be inferred

from proof that carnal connection with a woman was procured by

practicing fraud and deception upon her, the authorities are in

conflict. Proof that carnal connection was obtained by personating

the husband of the woman, has been held to involve the element

of force, as well as want of consent;" and it has been held to the

contrary. ^^

5. Pretended Surgical Operation. — Proof that carnal connection

with a woman was procured by deceiving her as to the nature of

the act, and inducing her to believe that it was a necessary surgical

operation, amounts to proof of force and want of consent.^^

as sexual connection with a woman,
forcibly and without her will. . . .

It is plain, however, 'forcibly' does

not mean violently, but with that de-

scription of force which must be ex-

ercised in order to accomplish the act,

for there is no doubt that unlawful

connection with a woman in a state

of unconsciousness, produced by pro-

found sleep, stupor or otherwise, if

the man knows that the woman is in

such a state, amounts to rape."

14. Reg. V. Dee, 15 Cox C. C.

579, 598; Ledbetter z'. State, 33 Tex.

Crim. 400. 26 S. W. 725.

In North Carolina by statute, proof

that a man had carnal connection

with a married woman by fraud in

personating her husband constitutes

rape. Code 1881 § 1103. Revisal

1905, 3624; State V. Williams, 128 N.

C. 573. 37 S. E. 952.

In Payne v. State, 38 Tex. Crim.

494, 43 S. W. 515. 70 Am. St. Rep.

75. the court said :
" In England, as

in this country, it appears that rape is

a statutory offense, and we under-
stand that under an ordinary indict-

ment in England for rape by force

and without the consent of the al-

leged injured female, the proof can
be made for rape by procuring the

intercourse by a false personation of

the husband of the female."

Sham Marriage. — Under a statute

which declares rape to be the carnal

knowledge of a woman without her
consent, obtained by force, threats or
fraud and declares that fraud must
consist in the use of some stratagem
by which the woman is induced to be-

lieve the offender is her husband.
Proof that defendant had sexual in-

tercourse with prosecutrix by reason
of a sham marriage will warrant a

conviction. Lee v. State. 44 Tex.
Crim. 354, 72 S, W. 1005, 61 L. R.

A. 904.
15. Rex V. Jackson, i Russ. & R.

C. C. (Eng.) 486; Reg. v. Saunders,

8 Car. & P. (Eng.) 265; Reg. v.

Clarke, 6 Cox C. C. (Eng.) 412;

Reg. V. Francis, 13 U. C. Q. B. 116;

Lewis V. State, 30 Ala. 54, 68 Am.
Dec. 113.

16. In Queen v. Flattery, 2 L. R.

Q. B. (Eng.) 410, the prosecutrix, a

girl of nineteen, was subject to fits,

and she and her mother consulted

the defendant who was a physician

and surgeon, in regard to her case

and informed him of her condition.

He made an examination of her per-

son, and advised that a surgical op-

eration be performed, and under the

pretense of performing it. had car-

nal connection with her. Held, to be

rape, Mellor J. saying: "It is said

that submission is equivalent to

consent, and that here, there was
submission. But submission to

what? Not to carnal connection. The
case is exactly within the words of

Wilde C. J. in Reg. v. Case, i Den.

C. C. 580 :
' She consented to one

thing, he did another, materially dif-

ferent, on which she had been pre-

vented by his fraud from exercising

her judgment and will.'"

The prosecutrix testified that the

defendant who was a physician, while

attending her in a professional capac-

ity, told her she had a disease of the

womb, and that a physical examina-
tion was necessary; that she sub-

mitted with much reluctance ; that he
had carnal connection with her on
two occasions, while professing to

be making such examination; that

this occurred in the parlor of her

Vol. X
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6. Under Age of Consent. — Proof that carnal connection was
had with a female under the age of consent necessarily involves the

element of force, and it need not be specifically proved.^"^

V. ABSENCE OF CONSENT.

1. Resistance.— To warrant conviction for rape the evidence

must show the fact of non-consent, and the exercise of all the means

of resistance which, under the circumstances of the case and the

condition of the mental faculties of the prosecutrix, were within her

power to make.^®

brother's house, in the daytime, while

the wife of her brother was in an
adjoining room; that she made no
outcry; that she believed that while

the defendant was doing these acts,

he was making a medical examination
in the usual way; that she made no
revelation of these occurrences until

after she had been told that she was
pregnant. Held, that such state-

ment made by a female of mature
age, and possessing any intellectual

capacity, ought not to be allowed to

become the basis of a judicial action.

Walter v. People, 50 Barb. (N. Y.)

144.

17. State z'. Smith, 9 Houst. (Del.)

588; Hanes v. State, 155 Ind. 112,

57 N. E. 704; State V. Rollins, 80

Minn. 216, 83 N. W. 141.

Proof of Age.— The prosecutrix

may testify as to her age, although

her parents are in court and gave tes-

timony thereto. State v. Miller, 71

Kan. 200, 80 Pac. 51.

In statutory rape testimony of the

mother and sister of the prosecutrix

as to her age is admissible. George v.

State, 61 Neb. 669, 85 N. W. 840.

18. Connecticut.— State v. Shields,

45 Conn. 256.

Indiana. — Ransbottom v. State,

144 Ind. 250, 43 N. E. 218; Felton v.

State, 139 Ind. 531. 39 N. E. 228;

Huber v. State, 126 Ind. 185, 25 N.

E. 904; Anderson v. State, 104 Ind.

467. 4 N. E. 63, 5 N. E. 711.

Iowa. — State V. Ward, 73 Iowa

532, 35 N. W. 617.

Kansas. — State v. Brown, 54 Kan.

71, 37 Pac. 996.

Massachusetts. — Com. v. McDon-
ald, no Mass. 405.

Missouri. — State v. Cunningham,
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100 Mo. 382, 394, 12 S. W. 376;
State V. Montgomery, 63 Mo. 296.

Nebraska. — Thompson v. State, 44
Neb. 366, 62 N. W. 1060; Mathews
V. State, 19 Neb. 330, 27 N. W. 234;
Oleson V. State. 11 Neb. 276, 9 N.
W. 38, 38 Am. Rep. 366.

New Mexico. — Mares v. Territory,

10 N. M. 770, 65 Pac. 165.

New York. — People v. Clemons,

37 Hun (N. Y.) 580.

North Carolina. — State v. Massey,

86, N. C. 658, 41 Am. Rep. 478.

Oklahoma. — Harmon v. Territory,

IS Okla. 147, 79 Pac. 765.

Texas. — Owens v. State, 39 Tex.
Crim. 391, 46 S. W. 240.

Utah. — State v. McCune, 16 Utah
170, 51 Pac. 818.

Wisconsin. — Brown v. State

(Wis.), 106 N. W. 536; Devoy v.

State, 122 Wis. 148, 99 N. W. 455;
Bohlmann v. State, 98 Wis. 617, 74
N. W. 343; Whittaker v. State, 50

Wis. 518, 7 N. W. 431, 36 Am. Rep.

856.

Wyoming. — Tway v. State, 7
Wyo. 74, 50 Pac. 188.

Where fear is relied upon to ac-

count for or supply the place of actual

resistance, the testimony should show
such circumstances as clearly justify

the conclusion that it existed. Hollis

V. State, 27 Fla. 387, 9 So. 67.

The evidence must show that the

woman did not consent. Her resist-

ance must not be mere pretense, but

in good faith. It is not necessary

that a woman should use all the

physical force she has, in resistance,

but it must be real, and have been

overcome by the defendant. Eberhart

V. State, 134 Ind. 651. 34 N. E. 637.

The evidence in a charge of rape
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2. Incapacity to Consent. — Absence of consent may be shown
"by proving that the woman was the subject of mania, or idiocy, or

asleep, or in a state of stupefaction or unconsciousness, when the

act of sexual intercourse took place.^^

must show that the act of sexual in-

tercourse was against the will of the

prosecutrix. It is sufficient if it

shows that her will was subdued to

submission by menace or duress. Pol-

lard V. State, 2 Iowa 566.

It is competent for the prosecu-
tion to show the mental and physical

condition of the prosecutrix as bear-

ing upon the extent of the resistance

the law requires her to make. People

V. Marrs, 125 Mich. 376. 84 N. W.
284.

To constitute the crime of rape

upon a female over the age of consent
when it appears that at the time of

the alleged offense she was conscious,

had the possession of her natural

mental and physical powers, was not
overcome by numbers or terrified by
threats, or in such place or position

that resistance, would have been use-

less, it must be made to appear that

she did resist to the extent of her
ability at the time and under the

circumstances. People v. Dohring, 59
N. Y. 374. 386, 17 Am. Rep. 349.

In O'Boyle v. State, 100 Wis. 296,

75 N. W. 989, the court said :
" The

allegation of force is to be proved by
competent evidence showing either

that the person of the woman was
violated and her resistance was over-
come by physical force, or that her
will was overcome by duress or fear.

But. before the defendant can be con-
victed of rape, it must be shown that

the woman did not consent to inter-

course, but that she used all the
resistance in her power under the cir-

cumstances up to the time of the in-

tercourse."
Condition of Place. — Where the

consent of the prosecutrix is in issue
the condition of the ground where
the alleged rape was alleged to have
taken place as it appeared the next
day may be given in evidence. Tyler
V. State, 46 Tex. Crim. 10, 79 S. W.
558.

19. England. — Reg. v. Fletcher, 8
Cox C. C. 131 ; Reg. v. Fletcher. 10

Cox C. C. 248; Reg. V. Ryan, 2 Cox
C. C. 115.

Alabama. — '^IcQmrk v. State. 84
Ala. 435, 4 So. 775, 5 Am. St. Rep.
381.

Colorado. — Harlan v. People. 32
Colo. 397, 76 Pac. 792.

Iowa. — State v. Porter, 57 Iowa
691. II N. W. 644; State v. Atherton,
50 Iowa 189. 32 Am. Rep. 134.

Massachusetts. — Com. v. Burke,
105 Mass. 376, 7 Am. Rep. 531.
Michigan. — Don Moran z'. People,

25 Mich. 356, 12 Am. Rep. 283.

Texas. — Payne v. State. 40 Tex.
Crim. 202. 49 S. W. 604; Mooney v.

State, 29 Tex. App. 257, 15 S. W. 724.
In Reg. v. Barratt. 12 Cox C. C.

498. Blackburn, J. after reviewing the
two cases of Reg. v. Fletcher, supra,

which are apparently in conflict, and
other cases, said :

" In all these cases
the question is, whether the prose-
cutrix is an imbecile to such an ex-
tent as to render her incapable of
giving consent, or exercising any
judgment upon the matter, or in

other words, is there sufficient evi-

dence of such an extent of idiocy or
want of capacitv."

In Reg. V. Connolly, 26 U. C. Q.
B. 317, the court said: "In the case
of rape of an idiot or lunatic woman,
the mere proof of the act of connec-
tion will not warrant the case be-
ing left to the jury; there must be
some evidence that it was without
her consent, e. g., that she was in-

capable of expressing consent or dis-

sent, or from exercising any judg-
ment upon the matter, from imbecility

of mind, or defect of understanding."
In Reg. V. Dee. 15 Cox C. C. 579.

598 (Ire.), the court said: "Whether
the act of consent be the result of
overpowering force, or of fear, or of
incapacity, or of natural condition, or
of deception, it is still want of con-
sent, and the consent must be. not
consent to the act. but to the act of

the particular person."

In Posey v. State (.A.la.), 38 So.

1019, the girl upon whom the alleged

rape was alleged to have been com-
mitted testified that during a portion

of the time she was being outraged

Vol. X
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3. Under Age of Consent.— Where the evidence shows that

sexual intercourse was had with a female child under the age of
consent, the law presumes that it was against her will and it is not
necessary for the prosecution to prove resistance or want of

consent.-"

4. Character of Prosecutrix. — The character of the prosecutrix

is presumed to be good, and evidence of that fact is not admissible

in advance of attack, but may be given in rebuttal.-^

she was unconscious. Held, that it

was competent to cross-examine her
to test the truthfulness of this state-

ment, and to test her recollection and
truthfulness as to all other statements

testified to by her.

In Gore alias Goings v. State, 1 19

Ga. 418, 46 S. E. 671, 100 Am. St.

Rep. 182, the court said : "The
authorities generally, however, con-

strue the words, ' against her consent'

to be synonymous with 'without her

consent,' and hold that the act of

sexual intercourse is against the

woman's will, when, from any cause,

she is not in a position to exercise

any judgment about the matter. Thus
intercourse with a woman whose will

is temporarily lost from intoxication,

or unconsciousness arising from the

use of drugs or other cause, or sleep,

etcT, is rape."

20. California. — People v. Har-
lan, 133 Cal. 16, 65 Pac. 9; People

V. Roach, 129 Cal. 33, 61 Pac. 574;
People V. Vann, 129 Cal. 118, 61

Pac. 776; People v. Verdegreen, 106

Cal. 211, 39 Pac. 607, 46 Am. St.

Rep. 234.

Dakota.— Territory v. Keyes, 5
Dak. 244, 38 N. W. 440.

Delaware.—State z^. Barrett (Del.),

59 Atl. 45.

Indiana. — Eberhart v. State, 134
Ind. 651, 34 N. E. 637.

Iowa. — State v. Bailor, 104 Iowa,

73 N. W. 344; State v. Montgomery,
79 Iowa 7^7, 45 N. W. 292; State

V. Grossheim, 79 Iowa 75, 44 N. W.
541.

Michigan.— People v. Goulette, 82
Mich. 36, 45 N. W. 1 124; People v.

Courier, 79 Mich. 366, 44 N. W. 571.

Missouri. — State v. Day, 188 Mo.
359, 87 S. W. 465.

Montana.— State v. Mahoney, 24
Mont. 281, 61 Pac. 647; State v.

Bowser, 21 Mont. 133, 53 Pac. 179.
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Nebraska. — Hubert v. State

(Neb.), 106 N. W. 774.
Oregon. — State v. Sargent, 32 Ore.

no, 49 Pac. 889.

Texas. — Knowles v. State, 44 Tex.
Crim. 322. 72 S. W. 398; Callison v.

State, 37 Tex. Crim. 211, 39 S. W.
300; Hamilton v. State, 36 Tex.
Crim. 372. 2)1 S. W. 431 ; Comer v.

State (Tex. Crim.), 20 S. W. 547;
Rodgers v. State. 30 Tex. App. 510,

17 S. W. 1077; Nicholas v. State, 23
Tex. App. 317, 5 S. W. 239.

Utah. — State v. Hilberg, 22 Utah
27, 61 Pac. 215; State v. McCune, 16
Utah 170, 51 Pac. 818.

J'irginia. — Givens v. Com., 29
Gratt. 830.

Washington. — State v. Hunter, 18
Wash. 670. 52 Pac. 247.

IVisconsin. — Loose v. State, 120
Wis. 115, 97 N. W. 526; Lanphere v.

State, 114 Wis. 193, 89 N. W. 128;

Proper v. State, 85 Wis. 615, 55 N.
W. 1035.

In People v. Edwards, 139 Cal.

527, 73 Pac. 416, the prosecutrix was
a child under the age of consent.

Held, that evidence tending to show
that she requested the defendant to

give her money and presents and that

he did so, as circumstances tending
to show her consent, was incompe-
tent.

A female child under the age of ten

3'ears is incapable of consenting to the
act of sexual intercourse. Stephen v.

State, II Ga. 225.

In People v. Brown (Mich.). 106

N. W. 149, the prosecutrix was under
the age of consent. Held, that evi-

dence of other acts of sexual inter-

course with the defendant subsequent
to the offense charged, and also evi-

dence of her being pregnant, were
inadmissible.

21. People V. O'Brien, 130 Cal. I,

62 Pac. 297; Com. V. Allen, 135 Pac.

St. 483, 492, 19 Atl. 957.
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VI. CORROBORATIVE EVIDENCE.

1. Complaint of Prosecutrix. — A. General Rule. — After the

prosecutrix has testified to the commission of the outrage upon
her, it is competent for the prosecution to prove in corroboration of

her testimony as to the main fact, either by her or other witnesses

that recently after the perpetration of the offense, she made com-
plaint to those to whom complaint of such an occurrence would
naturally be made, but on direct examination, such testimony is

confined to the bare fact of complaint, and neither the details of

the occurrence, nor the name of the offender, can be proved.-^

Matter of Inducement. — The pros-

ecution is entitled to show as a matter
of inducement how the prosecutrix
came to be in a lonely spot where
the assault was committed after night,

and in the companj' of her alleged

assailants, in order to rebut the pre-

sumption of consent which would
naturally arise in the minds of the
jurors, if her presence there was
unexplained. Stevens v. Com., 20
Ky. 48, 45 S. W. 76.

22. Alabama. — Posey v. State

(Ala.), 38 So. 1019; Oakley v. State,

135 Ala. 15, Z2 So. 23 ; Bray v. State,

131 Ala. 46, 31 So. 107; Smiith v.

State, 47 Ala. 540.

Arizona. — Kirby v. Territory, 28
Pac. 1 134.

Arkansas. — Williams v. State, 66
Ark. 264, 50 S. W. 517; Pleasants v.

State, IS Ark. 624.

California. — People v. Scalamiero,

143 Cal. 343, 76 Pac. 1098; People v.

Wilmot, 139 Cal. 103, 72 Pac. 838;
People V. Tierney, 67 Cal. 54. 7 Pac.

37; People V. Mayes, 66 Cal. 597, 6
Pac. 691, 56 Am. Rep. 126.

Colorado. — Donaldson v. People,

Z2> Colo. 333, 80 Pac. 906.

Florida. — Ellis v. State, 25 Fla.

702, 6 So. 768.

Georgia. — Lowe v. State, 97 Ga.
792, 25 S. E. 676 ; Stephen v. State, 1

1

Ga. 225.

Illinois. — Stevens v. People, 158
111. Ill, 41 N. E. 856; Bean v. People,
124 111. 576, 16 N. E. 656.

Indiana. — Thompson v. State, 38
Ind. 39; Weldon v. State, 22 Ind. 81.

Iowa. — State v. Clark, 69 Iowa
294, 28 N. W. 606 ; State v. Richards,
33 Iowa 420.

Kansas.— State v. Daugherty, 63
Kan. 473, 65 Pac. 695.

Kentucky. — Douglas v. Com., 24
Ky. 562. 68 S. W. 1107.

Louisiana. — State v. McCoy, 109
La. Ann. 682, 33 So. 730; State v.

Langford. 45 La. Ann. 1177, 14 So.

181, 40 Am. St. Rep. 277; State v.

Robertson, 38 La. Ann. 618, 58 Am.
Rep. 201.

Maryland. — Legore v. State, 87
Md. 735, 41 Atl. 60; Parker v. State,

67 Md. 329, 10 Atl. 219, I Am. St.

Rep. 387.

Michigan. — People v. Marrs, 125
]\Iich. 376, 84 N. W. 284.

Minnesota. — State v. Shettleworth,
18 Minn. 191.

Mississippi. — Dickey v. State, 86
Miss. 525. 38 So. 776; Anderson v.

State, 82 Miss. 784, 35 So. 202; Ash-
ford V. State, 81 Miss. 414, 33 So. 174.

Missouri. — State v. Patrick, 107
Mo. 147, 17 S. W. 666; State v. Jones,
Jr.. 61 I\Io. 232.

Nebraska. — Welsh v. State, 60
Neb. loi, 82 N. W. 368; Wood v.

State, 46 Neb. 58, 64 N. W. 355;
Oleson v. State, 11 Neb. 276, 9 N.
W. 38, 38 Am. Rep. 366.

Nevada. — State v. Campbell, 20
Nev. 122, 17 Pac. 620.

New Jersey. — State v. Ivins, 36 N.

J. L. 233.

New York. — People v. Clemons,

37 Hun 580; People v. Batterson, 2

N. Y. Supp. 376.

North Carolina. — State v. Stines,

138 N. C. 686, 50 S. E. 851.

Oklahoma. — //armon z\ Territory,

5 Okla. 368, 49 Pac. 55.

Oregon. — State v. Sargent, 32 Ore.
no, 49 Pac. 889.

Texas. — Cox v. State (Tex,
Crim.), 44 S. W. 157; Reddick v.

State, 35 Tex. Crim. 463. 34 S. W.
274; Caudle v. State, 34 Tex. Crim.

Vol. X



588 RAPB.

B. Details of Complaint. — In England, and in some of the

states of the Union, the details of the complaint made by the pros-

ecutrix recently after the alleged outrage upon her, including the

name of the offender, may be given in evidence.^^

26, 28 S. W. 810; Hoist V. State, 23

Tex. App. I, 3 S. W. 757. 59 Am.
Rep. 770; Pefferling v. State, 40 Tex.

486.

Utah. — State v. Neel, 21 Utah 151,

60 Pac. 510.

Vermont. — State v. Carroll. 67 Vt.

477, 32 Atl. 235; State v. Niles, 47

Vt. 82.

Washington. — State v. Hunter, 18

Wash. 670, 52 Pac. 247.

Wisconsin. — Bannen v. State, 115

Wis. 317, 329. 91 N. W. 107, 965;

Lee V. State, 74 Wis. 45. 4i _N. W.
960; Hannon v. State, 70 Wis. 448.

36 N. W. I.

Proof of complaint made by the

prosecutrix, yes or no, is all that

is admissible in the direct examina-

tion. The particulars may be in-

quired into by the defense, or in

corroboration of the testimony, by the

prosecutrix, if she is assailed in the

matter of her complaint. Of course

it is competent to prove whatever
circumstances and signs of injury she

showed. Scott v. State, 48 Ala. 420.

In Griffin v. State, 76 Ala. 29, the

court said :
" On an indictment for

rape, it is competent to show by the

prosecutrix, or by another, or by
both, that recently after the alleged

rape she made complaint to persons

to whom complaint, on the occur-

rence of such outrage, would natur-

ally be made. When the complaint

constitutes no part of the res gestae,

and is received only as corroborative

of her testimony, neither the particu-

lars detailed by her, nor the name of

the person whom she mentioned as

the offender, can be given in evidence
in the first instance. But the de-

fendant may, on cross-examination,
inquire into the particulars of the

complaint, and thus make admissible

evidence relating thereto by both
parties ; or, if the defendant intro-

duces evidence to impeach the prose-

cutrix, the prosecution may sustain

her by showing that her statements
in making the complaint, and her
testimony on the trial, correspond."
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To precisely same effect in all the

propositions see Barnett v. State, 83
Ala. 40, 3 So. 612.

In Thompson v. State, 38 Ind. 39,

the court said :
" The prosecutor may

show by the testimony of the prose-

cuting witness, or that of other wit-

nesses, that she made complaint of

the outrage recently after its com-
mission, and when, where, and to

whom it was made. He cannot be

allowed to prove the name of the

person charged with the crime, or
the particulars as narrated by her,

the practice being merely .to ask
whether she made the complaint that

such an outrage had been perpetrated

upon her, and to receive in answer
only, simply yes or no. Such state-

ment is only corroborative of her
testimony, and is not evidence of the

fact upon which the jury can find

the defendant guilty; and when she

is not a witness in the case, it is

wholly inadmissible."

Husband's Testimony, — The com-
plaint of an outraged wife made to

her husband may be proved by his

testimony. Barnes v. State. 88 Ala.

204, 7 So. 38, 16 Am. St. Rep. 48.

Declarations of prosecutrix made
in extremo travil as to who was
the father of her child cannot be

given in evidence against a defendant

charged with rape. State v. Hussey,

7 Iowa 409.

23. English. — Reg. v. Wood, 14

Cox C. C. 46.

Iowa. — State v. Cook, 92 Iowa

483, 61 N. W. 185 ; State z'. Watson,

81 Iowa 380, 46 N. W. 868; State v.

Mitchell, 68 Iowa 116, 26 N. W. 44-

Ohio. — Burt z>. State, 23 Ohio St.

394; Johnson v. State, 17 Ohio 593;

McCombs V. State, 8 Ohio St. 643.

North Carolina. — State v. Mitchell,

89 N. C. 521.

Tennessee. — Benstine v. State, 2

Lea 169 ; Phillips v. State, 9 Humph.
246.

In State v. Kinney, 44 Conn. I53.

26 Am. Rep. 436, the prosecutrix was

sworn as a witness and testified to
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C. Res Gestae. — Where the particulars of the complaint made
by the prosecutrix constitute part of the res gestae they may be
given in evidence.^*

D. Corroborative Only. — Unless the complaint made by the

prosecutrix constitutes part of the res gestae evidence of it can be
given only in corroboration of the testimony of the prosecutrix, and
is inadmissible in case she does not testify.

^^

the principal facts in the case, and
after counsel for the prisoner had
cross-examined her, and asked her
many questions relative to the prin-

cipal facts charged in the indictment,

some of which tended to discredit

her evidence, but before any attempt
on his part to discredit her testimony
otherwise than by such cross-exam-
ination, the state against objection,

proved by two witnesses that she had
previously, and soon after the alleged

rape, told them the same story she
had now testified to in court, with the

particulars of the alleged crime, as

related to them by her. The court
held this evidence competent, saying
substantially, that such a decision

goes farther than the courts have
gone in England, and in most of the
states of this country, but it was
more conducive to the ascertainment
of truth than the rule elsewhere es-

tablished.

In Laughlin v. State, i8 Ohio 99,

51 Am. Dec. 444, the court said

:

" Whatever may be the rule else-

where, it is settled in Ohio, that in

a prosecution for rape, or for assault
with intent etc., the substance of what
the prosecutrix said, or the declara-
tions made by her immediately after
the offense was committed, may be
given in evidence in the first instance
to corroborate her testimony."

In State v. Freeman, 100 N. C. 429,
5 S. E. 921, the court in considering
the general rule that evidence may be
given that a complaint was made by
the prosecutrix soon after the out-
rage, but that particulars of such
complaint are incompetent, says

:

" The rule which thus shuts out the
words in which the complaint is

made, and early arrests the testimony
so that it cannot be seen tvhat kind
of complaint zvas made, and its im-
port, as corroborating the charge,
seems, notwithstanding its general ac-
ceptance, not to commend itself, for

sufficient and satisfactory reasons, to
the judicial mind."

In Hill V. State, y^ Tenn. 725, the
prosecutrix was under the age of
ten years. Her mother and aunt
were permitted by the court to state

to the jury the particulars of the
child's complaint when first made to
them. Held, proper, the court saying :

" Such statements, made recently
after the commission of the offense,
are admissible as confirmatory of
the witness's credibility."

24. People v. Gage, 62 Mich. 271,
28 N. W. 835, 4 Am. St. Rep. 854;
Strang v. People, 24 Mich, i ; Phillips
7'. State, 9 Humph. (Tenn.) 246;
Sentell v. State, 34 Tex. Crim. 260,

30 S. W. 226; State V. Neel, 21 Utah
151. 60 Pac. 510.

The details and circumstances, and
the particulars of the complaints
made by the prosecutrix against the
accused immediately after the com-
mission of the offense are admissible
as part of the res gestae, but not as
proo.f of the truth of the statements
as made. State v. Peter, 14 La. Ann.
521.

In State v. Imlay, 22 Utah 156,^

61 Pac. 557, the court said :
" When

the complaint and the particulars
thereof can be fairly considered a
part of the res gestae, the rule seems
to be well settled that they are ad-
missible."

25. England. — Reg. v. Nicholas
61 E. C. L. 246.

Indiana. — Weldon v. State, 32
Ind. 81.

Iowa. — State v. Wolf, 118 Iowa
564, 92 N. W. 673 ; State v. Wheeler,
116 Iowa 212, 89 N. W. 978, 93 Am.
St. Rep. 236.

Nebraska. — Mathews v. State, 19
Neb. 330, 27 N. W. 234.

New York. — Baccio Z'. People, 41

N. Y. 265, People v. McGee, i Denia
19-

Ohio. — Hornbeck v. State, 35

Vol. X
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2. Delay in Making Complaint. — A. Admissibility. — In some
states it is held necessary to show that the prosecutrix made com-
plaint of the outrage recently after its occurrence, or that her de-

lay so to do, be satisfactorily explained, in order to admit evi-

dence of such complaint.-*^

B. Wi;iGHT. — The general rule is, that lapse of time between

Ohio St. 277, 35 Am. Rep. 608 ; John-
son V. State, 17 Ohio 593.

Wisconsin. — Hannon v. State. 70
Wis. 448, 36 N. W. I.

While it is permissible to show
that the prosecutrix made complaint
of the alleged injury, such complaint
constitutes no part of the res gestae,

but is a circumstance only, corrobor-

ative of the story of the prosecutrix,

and unless she is a witness it is

wholly inadmissible. State v. Meyers,

46 Neb. 152, 64 N. W. 697, 37 L. R.

A. 423.

Complaint of Young Child

Where by reason of tender years the

injured child is incompetent to tes-

tify, evidence that she made com-
plaint of the injury recently after it

was committed upon her, is never-

theless admissible. People v. Fig-
ueroa, 134 Cal. 159, 66 Pac. 202. To
same effect State v. Washington, 104

La. Ann. 57, 28 So. 904.

26. Donaldson v. People, 33 Colo.

333. 80 Pac. 906; State v. Reid. 39
Minn. 277, 39 N. W. 796; State v.

Shettleworth, 18 Minn. 191 ; Dunn v.

State, 45 Ohio St. 249, 12 N. E. 826.

In Bigcraft v. People, 30 Colo.

298, 70 Pac. 417, the charge was rape
by a father upon his daughter aged
over eighteen years. The evidence
showed that no outcry or complaint
was made by the prosecutrix immedi-
ately after the alleged offense, and
she testified that the defendant had
sexual intercourse with her at var-
ious times while they were going
through certain woods, and that he
had threatened to kill her and the rest

of the family if she told any one
about it. The people introduced a

letter written by the prosecutrix to

her mother, from one to seven days
after the alleged offense, in which
she related a series of disgraceful

acts, which she said had taken place

between her and the defendant.

This was introduced as evidence of

a complaint or outcry, and it was ob-

jected that the so called outcry was
not so recent after the act relied on,

as to entitle it to be read in evidence.

The court said :
" The ruling of the

court admitting this evidence cannot
be sustained in the absence of some
showing, which is altogether absent,

that it was made within such time
after the commission of the offense

as, in the circumstances of the case,

an honest woman would be likely to

do."

The question as to whether a com-
plaint was made too late to be ad-
missible in evidence, is to be deter-

mined by the trial judge. Com. v.

Cleary, 172 Mass. 175, 51 N. E. 746.

A delay from January to the fol-

lowing September ni making com-
plaint was held to be too long to

render evidence of the making of

it admissible to corroborate the com-
plainant. People V. Loftus, 11 N.
Y. Supp. 90s.

A complaint made twenty hours
after the alleged rape held not too

long to be given in evidence. State

r. Sudduth, 52 S. C. 488, 30 S.

E. 408.

Hearsay. — In Lowe v. State. 97
Cra. 792. 25 S. E. 676, the alleged rape

was committed in Clarke County,
and the prosecutrix promptly made
complaint of the outrage which she

asserted had been committed upon
her. Some days afterwards she came
to the city of Atlanta, and there

gave her mother a narrative of

what she claimed had occurred, in

the course of which she exhibited

certain garments which she repre-

sented were on her person at the

time of the alleged rape. Held,
that these declarations were clearly

inadmissible for any purpose, that

they can add nothing to the corrob-
orative value of the complaint orig-

inally made, and were at best merely
hearsav.
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the alleged outrage and the making of complaint does not render

evidence of the complaint inadmissible, but merely affects its weight

by tending to discredit the testimony of the prosecutrix.-^

3. Condition of Person of Prosecutrix. — Evidence of the physical

and mental condition of the prosecutrix, as indicated by marks and

27. Arisona. — Trimble v. Terri-

tory, 71 Pac. 932.

California. — People v. Mayes, 66

Cal. 597, 6 Pac. 691, 56 Am. Rep. 126.

Indiana. — Poison v. State. 137

Ind. 519, 35 N. E. 907; Eyler v.

State, 71 Ind. 49.

Iowa.— State v. Bebb, 96 N. W.
714; but see s. c. reported in

125 Iowa 494, loi N. W. 189; State

V. Peterson, no Iowa 647, 82 N. W.
329; State V. Richards, ^z Iowa 420;

State V. Cross, 12 Iowa 66, 79 Am.
Dec. 519.

Kansas. — State v. Brown, 54 Kan.

71, 37 Pac. 996.

Maryland. — Legore v. State, 87
Md. 735, 41 Atl. 60.

Michigan. — People v. Gage. 62

Mich. 271, 28 N. W. 835. 4 Am. St.

Rep. 854.

Missouri.— State v. Marcks, 140

Mo. 656, 41 S. W. 973. 43 S. W.
1095; State V. Witten, 100 Mo. 525,

13 S. W. 871.

Montana. — State v. Peres, 27
Mont. 358, 71 Pac. 162.

Nebraska. — Cardwell v. State. 60

Neb. 480, 83 N. W. 665.

Texas. — Roberson v. State (Te.x.

Crim.), 49 S. W. 398; Sentell v.

State, 34 Tex. Crim. 260, 30 S. W.
226; Sharp V. State, 15 Tex. App. 171.

Utah. — State v. Halford. 17 Utah
475, 54 Pac. 819.

Vermont. — State v. Wilkins, 66

Vt. I, 17, 28 Atl. 323; State V.

Niles, 47 Vt. 82.

In Lowe V. State, 97 Ga. 792. 25
S. E. 676, the court said :

" Where it

appears that sexual intercourse has
taken place between a man and a
woman her subsequent silence af-

fords presumptive evidence of con-
sent on her part and negatives the
idea that the intercourse was accom-
plished by force."

In State v. Bebb, 125 Iowa 494,
lOi N. W. 189. the court said: "We
do not say that a complaint may not
be so long delayed as to rob it of

all force, and hence warrant a re-

fusal to receive it in evidence. But
that delay is fatal to the admissibility

of the evidence is not true of neces-

sity. Ordinarily the fact of delay

goes to the weight of the evidence

only, and is. therefore, a subject

of consideration for the jury."

In State v. Mulkern. 85 Me 106.

26 Atl. 1017, the court said : "Mere
lapse of time between the perpetra-

tion of the act, and the complaint, is

not the test of its admissibility. The
time that intervenes is a subject for

the jury to consider in passing upon
the weight of her testimony; and the

degree of credit to be given it on
account of the delay in making it,

depends upon the particular circum-

stances of the case."

It is competent for the prosecution

to show when complaint was made
by the prosecutrix, and to show the

reason why she did not make it

sooner. People v. Marrs, 125 Mich.

376, 84 N. W. 284. To same effect

People 7'. Ezzo. 104 Mich. 341, 62

N. W. 407.

In Higgins v. People, 58 N. Y.

377, the court said :
" Any consider-

able delay on the part of a prosecu-
trix to make complaint of the out-

rage constituting the crime of rape,

is a circumstance of more or less

weight depending upon the other sur-

rounding circumstances. There may
be many reasons why a failure to

make immediate or instant outcry

should not discredit the witness. A
want of suitable opportunity of fear,

ma\' sometimes excuse or justify a

delay. There can be no iron rule on
the subject. The law e.xpects and re-

quires that it should be prompt,
but there is and can be no particular

time specified.

Explanation of Delay. — The State

may introduce evidence to show why
the complaint was not sooner made.
State V. Bebb. 125 Iowa 494, loi N.
W. 189; State v. Snider. 119 Iowa
15, 91 N. W. 762.
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bruises upon her person, and by the appearance of fright and terror

in her conduct and demeanor immediately after the commission of

the alleged offense, is admissible.-^

4. Condition of Clothing of Prosecutrix. — Evidence may be

given of the condition of the clothing worn by the prosecutrix at

the time of the alleged offense, as the same appeared shortly after-

wards.^^

28. California. — People v. Keith,

141 Cal. 686, 75 Pac. 304; People v.

Bene. 130 Cal. 159, 62 Pac. 404.

Iowa. — State v. Hutchinson. 95
Iowa 566, 64 N. W. 610; State v.

Steffens, 116 Iowa 227, 89 N. W.
974.

Massachusetts. — Com. v. HolHs,

170 Mass. 433- 49 N. E. 632.

Texas. — Kearse v. State (Tex.
Crim.). 88 S. W. 363; Caudle v.

State, 34 Tex. Crim. 26. 28 S. W. 810.

Vermont. — State v. Bedard, 65
Vt. 278, 26 Atl. 719.

Wisconsin. — Bannen v. State. 115

Wis. 317. 328, 91 N. W. 107, 965.

In State v. McLaughlin, 44 Iowa
82, evidence was introduced show-
ing that bruises were found upon
the person of the prosecuting wit-

ness from two and a half to three

weeks after the time the offense is

alleged to have been committed.
Held, competent the court saying

:

" The fact that the bruises were not

seen until so long after the alleged

injury was sustained, would, very

properly, weaken the force of the fact

that bruises existed, but could not
render evidence of their existence

incompetent."
In State v. Sanford. 124 Mo. 484,

27 S. W. 1099, the prosecutrix was a

child eight years old. Her mother
testified as to what she saw wrong
with the child's private parts, within

a week after the alleged rape. Held,
clearly admissible for the purpose of

showing the condition of her private

parts, and in corroboration of the

statements of the prosecuting wit-

ness, as well also as of the physician,

who examined both her and the de-

fendant, a few days after the alleged

offense.

In State v. Houx. 109 Mo. 654, 19

S. W. 35, 32 Am. St. Rep. 686. it

was held competent to prove the

physical condition of the prosecutrix

immediately after the outrage as
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tending to prove the commission of
the offense, but evidence of her con-
dition three months thereafter was
held incompetent as too remote to

throw any light on the real issues in

the case.

In Brown v. State, 72 'Sliss. 997,.

17 So. 278. the prosecutrix testified

that after the defendant had ravished

her, he tied her to a tree and struck

her on the head with a gun and left

her; that she got loose and went to

a neighboring house with her hands
tied, and had persons there untie

them. These persons were permitted
over objection of the defendant to

testify that the prosecutrix came to

them bloody, with her hands tied,

and that they untied them and she
became unconscious, and that they
went to the place of the alleged rape,

and saw blood on the ground, and
that the grass was beaten down.
This evidence was held competent as^

part of the res gestae.

It is competent to show the con-
dition of the prosecutrix mentally
and otherwise immediately after the

offense, in order that the jury may
judge more accurately as to the
credit that should be given to her
testimony. Held, that evidence as to

her disheveled hair, her frightened
appearance, red face and swollen
eyes, and of her crying was com-
petent. People V. Batterson. 2 N. Y.
Supp. 376.

Where the prosecutrix is a child

of tender years it is proper for her
mother to testify that she made com-
plaint, and to describe her manner
and appearance at the time, and the

condition in which she found her
person. State f. Sargent, 32 Ore.

no, 49 Pac. 889.

29. People v. Figueroa. 134 Cal

159. 66 Pac. 202; State v. Montgom-
ery, 79 Iowa 737, 45 N. W. 292.

Bloody underclothing of the prose-

cutrix being fully identified, and
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5. Expert Evidence. — The condition of the private parts of the

prosecutrix after the alleged outrage may be proved by the testi-

mony of a physician who has made an examination of them, al-

though considerable time may have intervened between the alleged

offense and such examination, the length of time affecting the

weight of the evidence, and not its admissibility.^"

A. Limited to General Effects. — An expert is competent to

testify to the effects which rape would have upon the sexual organs

of a female, but not as to the fact that the sexual organs of a fe-

their keeping after the alleged out-

rage accounted for, held, properly

admitted in evidence and testimony

of a witness as to bruises on the

person of the prosecutrix and the

condition of her clothing next day.

admissible. State v. Murphy, ii8

Mo. 7, 25 S. W. 95.

In Long z'. State (Tex. Crim.). 46
S. W. 640, the bloody clothes which
were worn by the prosecutrix at

the time of the alleged assault were
introduced in evidence. Held, com-
petent.

Recent complaint, state and ap-

pearance of the prosecutrix and
marks of violence upon her, and the

condition of her dress shortly after

the alleged offense admissible.

Caudle z: State, 34 Tex. Crim. 26, 28

S. W. 810.

30. California. — People v. Bene,

130 Cal. 159, 62 Pac. 404.

lozva. — State v. King. 117 Iowa
484, 493, 91 N. W. 768; State v. Wat-
son. 81 Iowa 380, 46 N. W. 868;
State V. McLaughlin, /^ Iowa 82.

Michigan. — People v. Duncan. 104

Mich. 460, 467, 62 N. W. 566.

Minnesota._-— State v. Teipner, 36
Minn. 535, 32 N. W. 678.

Pennsylvania. — Com. v. Allen, 135
Pa. St. 483, 19 Atl. 957-

Texas. — Gonzales v. State, 32
Tex. Crim. 611, 620, 25 S. W. 781;
Pless V. State, 23 Tex. App. 72,, 3
S. W. 576.

In Gifford v. People, 148 111. 173,

35 N. E. 754, the prosecutrix was a
girl eleven years old ; the defendant
was her father. A physician testi-

fied that "five or six months after

the alleged rape he made an ,examin-
ation of the prosecuting witness and

38

found that her hymen was somewhat
ruptured." Held, that the evidence

was competent, the court saying

:

" The fact that the girl's hjinen was
ruptured was a circumstance proper
to be considered, along with other

facts and circumstances in the case,

and the rehioteness of the examina-
tion from the time of the alleged

rape, goes merely to the probative

force of the fact, that the hymen
was found to be ruptured at the

time of the examination, and not to

its admissibility."

Against the objection of a defen-

dant the state was permitted to prove

by two physicians that they made an
examination of the private parts of

the prosecutrix about four months
after the time of the alleged rape

and found the hymen destroyed and
a laceration of the tensor vagina
muscle which had not yet entirely

healed. Held, not too remote, and
com.petent as a fact tending to prove

that the child had been raped. State

V. Scott, 172 Mo. 536. 72 S. W. 897.

A physician ma}' testify as an ex-
pert as to whether the privates of
a well developed man could penetrate

the privates of a girl twelve years
of age. Hardtke v. State. 67 Wis.

552, 30 N. W. 723.

Contra. — Evidence by a physician

that he e.xamined the private parts

of the prosecutrix twenty months
after the time of the alleged offense

and as to their condition, was held
inadmisFiMe in People v. Butler. 66
N. Y. Supp. 851, and the results of

an examination by a physician made
four years after the alleged offense

were held incompetent in People v.

Cornelius, 55 N. Y. Supp. 723.

Vol. X
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male examined by him showed a certain condition which was the

result of rape.^^ ^
B. Sexual Incapacity of Defendant. — A medical expert may

testify as to the effect which age has upon sexual desires.'^-

C. Compulsory Examination of Defendant. — Expert testi-

mony as to the result of an examination of the defendant to which

he was forced to submit, is not admissible against his objection.^^

31. Effects of Rape Generally.

—

An expert may testify as to the effect

which rape would have upon the

sexual organs of a female, but he
cannot be permitted to testify in a

particular case where he has made
an examination of the sexual organs
of a female, that the condition in

which he found them, was in his

opinion, produced bv rape. State v.

Hull, 45 W. Va. 767, 32 -S. E. 240.

In Noonan v. State. 55 Wis. 258,

12 N. W. 379, a medical witness who
made an examination of the prose-

cutrix several days after the rape

was alleged to have been committed
testified that on such examination he
found an exaggerated inflammation
of the uterus, vagina and other sex-

ual organs. He was then allowed
under objection to testify that in his

opinion, such inflammation "was pro-

duced by her having connection,— a

violent, not a free connection." The
testimony quoted was given in ans-

wer to the question put by the judge

viz. : "To what do you attribute the

inflamed condition that you say you
found?" Held, that the question and
the answer were clearly incompetent,

the court saying :
" The witness was

competent to state what effects might
result from a rape, but it was going
far beyond the range of authorized

expert testimony to allow him to

give an opinion that the inflamma-
tion he discovered was produced by
rape."

32. Effect of Age Upon Defendant.

In State v. Walke, 69 Kan. 183, 76
Pac. 408, the defendant was a man
sixty-eight years old. " His wife tes-

tified that he had lost virility to the

extent that he was incapable of hav-
ing sexual commerce with a woman.
That she knew this from intimate re-

lations with him. Upon rebuttal,

physicians were called and permitted

to testify as experts, that a man of

Vol. X

that age who had lost sexual desire

as to his wife, might still have such
desire and ability to consummate it

upon other and 3'ounger women."
The court said :

" We find no error
here. The question involved was
not one so clearly falling within the
range of common experience and ob-
ser\'ation, as to exclude expert evi-

dence in proof of the sa<me. or that
the jury might surely assume its

truth without the evidence of an ex-
pert."

33. In State v. Height, 117 Iowa
650. 91 N. W. 935, 94 Am. St. Rep.

323. 59 L. R. A. 437, the evidence
tended to show that the prosecutrix,

a child of ten years, did not make
complaint of the alleged outrage until

about eleven da3's after its commis-
sion, and then on examination by
physicians was found to be affected

with venereal disease. For the pur-
pose of showing that the defendant
at the time of the alleged intercourse

was afilicted with the same disease

which he might have communicated
to the prosecutrix at that time, and
thereby produced in her the diseased

condition found on such examina-
tion, the prosecution called as wit-

nesses certain physicians who had
made an examination of defendant's

private parts while he was confined

in jail under arrest for the crime
charged, who testified that he then

had or had recently had the disease

in question. It appeared from the

evidence that the defendant was
compelled to submit to such exam-
ination ; that it was made by the

physicians under the direction of the

prosecuting attorney, and was at first

resisted by the defendant, who fin-

ally consented thereto, if at all. only

after he had been told by one of the

officers who made the arrest, and

who was present acting under the di-

rection of the county attorney, and
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6. Previous Conduct of Defendant. — A. Towards Prosecutrix.
While it is generally incompetent for the state to prove that the

defendant committed another offense upon the prosecutrix similar

to the one charged, yet if it appears that such other offense was
perpetrated under such circumstances as would tend to explain, or

show intent as to the crime charged, it may be proved.^*

And, where the prosecutrix is under the age of consent, the state

may prove lewd and lascivious conduct, and acts of sexual inter-

course between the parties, for the purpose of corroborating the

testimony of the prosecutrix, and showing the lascivious disposi-

tion of the parties.^^

in his presence, that the state had
the right to require such examina-
tion, and that the defendant must
submit to it. The court in the course
of a very elaborate opinion, held the

evidence of the physicians incompe-
tent, and after citing many author-
ities said :

" The search was for the
mere purpose of securing evidence
by an invasion of the private person
of the defendant, and we think there
is no consideration whatever, which
will justify it. Without further elab-

oration, or the multiplication of

authorities, it is enough to say, that

the officers acted unlawfully in com-
pelling defendant to submit to this

examination, and all evidence with
reference to information secured
thereby, should have been excluded
on defendlfcit's objection."

34. California. —-People v. Fultz,

log Cal. 258, 41 Pac. 1040 ; People v.

Lenon, 79 Cal. 625, 21 Pac. 967.

Iowa. — State v. Crouch (Iowa),
107 N. W. 173; State V. Carpenter,

124 Iowa S, 98 N. W. 775.
Missouri. — State v. Patrick. 107

Mo. 147, 17 S. W. 666.

Nebraska. — Palin z'. State, 38
Neb. 862, 57 N. W. 743.
Nezv Hampshire. — State v. Knapp,

45 N. H. 148.

Nezv Jerscv. — State v. Cannon
(N. J. L.), 66 Atl. 177.

Nevi) York.— People v. O'Sullivan,

104 N. Y. 481, 10 N. E. 880, 58
Am. Rep. 530.

Tennessee. — Williams v. State, 8
Humph. 585.

Texas. — Tavlor v. State, 22 Tex.
App. 529. 3 S.' W. 753, 58 Am. Rep.
656.

It is not competent for the state

to introduce evidence of other of-

fenses of like character with the
one complained of, which were barred
by statute, or acts of sexual inter-

course other than the one relied on,
for any other purpose than corrobor-
ation and explanation of the act upon
which the prosecution relies. Big-
craft V. People, 30 Colo. 298, 70 Pac.

417.

In People v. Abbott, 97 Mich. 484,

56 N. W. 862, 37 Am. St. Rep. 360,

it was held, that the prosecutrix
might testify that the defendant had
had intercourse with her prior to
the date of the alleged offense for
the purpose of showing the relations

of the parties, and the opportunity
afforded the defendant for meeting
her.

Reinoehl v. State, 62 Neb. 619, 87
N. W. 355, was a prosecution for
statutory rape. The girl testified re-

garding prior associations and cer-

tain alleged statements and conversa-
tions by the defendant to her some
three or four months prior to the
time of the alleged crime, which
tended to prove that the defendant
was desirous of being alone with
the prosecutrix, and at such times
would speak to her of indecent and
vulgar things which were well cal-

culated to familiarize the child with,

and obtain her acquiescence in the

acts of the defendant with which he
was charged. Held, competent, and
properly admitted for the purpose of
showing the intentions of the defen-

dant towards the prosecutrix.

35. California. — People v. Mor-
ris, 84 Pac. 463 ; People v. Castro,

133 Cal. II. 65 Pac. 13.

Indiana. — State v. Markins, 95
Ind. 464. 48 Am. Rep. 733.

Iowa. — State v. Trustv. 122 Iowa

Vol. X
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B. Subse;quE,nt Acts. — Evidence of acts of sexual intercourse

between the defendant and the prosecutrix subsequent to the al-

leged offense is not admissible.^®

82, 07 N. W. 989; State v. King, 117

Iowa 484, 91 N. W. 768; State v.

Forsythe, 99 Iowa i, 68 N. W. 446.

Michigan. — People v. Abbott, 97
Mich. 484, 56 N. W. 862, 37 Am.
St. Rep. 360.

Montana. — State v. Peres, 27
Mont. 358, 71 Pac. 162.

New York. — People v. Flaherty,

50 N. Y. Supp. 574; People v. Grauer,

42 N. Y. Supp. 721.

Oregon. — State v. Robinson, 48
Pac. 537.

Tennessee. — Sykes v. State, 112

Tenn. 572, 82 S. W. 185, 105 Am.
St. Rep. 972.

Texas. — Manning v. State, 43
Tex. Grim. 302, 65 S. W. 920; Smith
V. State, 44 Tex. Grim. 137, 68 S. W.
995 ; Hamilton v. State, 36 Tex. Grim.

372, 37 S. W. 431 ; Rogers v. State,

I Tex. App. 187.

Utah. — State v. Hilberg, 22 Utah
27, 61 Pac. 215.

Washington. — State v. Fetterly, 33
Wash. 599, 74 Pac. 810.

Wisconsin. — Proper v. State, 85
Wis. 615, 55 _N. W. 1035.

Upon a trial for carnally knowing
a female under the age of consent
the evidence disclosed an agreement
between the parties to marry; a lust-

ful desire on the part of the defen-
dant to have sexual intercourse with
the girl which was gratified and then
temporary grief and seeming repent-
ance for the act, and a vow against
its repetition; Sunday visits, even-
ing calls three or four times a
week, attendance upon church and
balls together, and otherwise inti-

mate relations, until another act of
sexual intercourse took place; preg-
nancy of the girl ; her submission to

an attempt of abortion with medicine
procured by the defendant; renewed
promises to marry, and statements
on his part concerning preparations
for a place for them to live ; his

flight to another state, and the subse-
quent birth of her babe. All this evi-

dence was held competent. State v.

Stone (Kan.), 85 Pac. 808.

In State v. Borchert, 68 Kan. 360,

Vol. X

74 Pac. 1 108, the charge was rape on
a girl under the age of consent. The
state was permitted over defendant's

objection to give evidence of a

number of acts of illicit intercourse,

other than that upon which reliance

was had for conviction, each of such

acts constituting a violation of the

statute under which the charge was
made. Held, properly admitted, the

court saying: "It is well settled that

in prosecutions, for a single act

forming a part of a course of illicit

commerce, between the sexes, it is

permissible to show prior acts of the

same character."

In statutory rape, evidence of im-

proper familiarities between the

parties may be admitted to prove the

adulterous disposition of the parties

and to corroborate the testimony of

the prosecutrix. Blair v. State

(Neb.), loi N. W. 17.

In a case of statutory rape, evi-

dence of acts of illicit intercourse

between the defendant and the prose-
cutrix subsequent to the alleged of-

fense, if in some way connected with
it, is competent for the purpose of
showing the relationship and famil-

iarity of the parties and to corrobor-
ate the testimony of the prosecutrix.

Woodruff V. State (Neb.), loi N.
W. 1 1 14.

Contra. — Shults v. State (Tex.
Grim.), 91 S. W. 786; Henard v.

State (Tex. Grim.), 82 S. W. 655;
Smith V. State (Tex. Grim.), 74 S.

W. 556.

Proof of sexual intercourse be-

tween defendant and prosecutrix

after she reached the age of consent

cannot be given by the defendant
who is charged with rape on her

when she was under the age of con-

sent. People V. Etter, 81 Mich. 570,

45 N. W. 1 109.

36. People v. Robertson, 84 N. Y.

Supp. 401 ; Smith v. State (Tex.

Grim.), 73 S. W. 401; Knowles v.

State, 44 Tex. Grim. 322, 72 S.

W. 398.

Evidence of admissions made by
the defendant that he had had sex-
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C. Towards Others. — In a prosecution for rape it is not com-
petent for the state to introduce evidence tending to show that the

defendant attempted or committed a similar offense upon a female

other than the prosecutrix.^^

7. Relation of Parties. — On a trial for rape, it is competent for

the state to prove the relations existing between the prosecutrix and
the defendant, including acts of acquaintanceship and familiarity,

tending to show likelihood and opportunity for the defendant to

commit the crime."*

8. Declarations and Acts of Defendant. — It is competent for the

state to prove declarations of the defendant made prior to the alleged

rape, tending to show his intention to commit the crime.^'^ Also

ual intercourse with the prosecutrix
at divers times, some two years after

the time of the alleged offense, is

not admissible. State v. Lawrence
(Ohio), 77 N. E. 266.

37. Barton v. People, 135 111. 405,

25 N. E. 776, 10 L. R. A. 91, 25 Am.
St. Rep. 375; State v. Walters, 45
Iowa 389.

In Janzen v. People, 159 111. 440,

42 N. E. 862, the defendant was in-

dicted for rape upon his own daugh-
ter, a girl twelve years old. On the
trial evidence was introduced to

prove that he had been guilty of a
like crime on another daughter, who
was only a year or two older. Held,
improperly admitted.

Declarations of the defendant to

the prosecutrix at the time of the al-

leged ofifense, with reference to his

having had illicit sexual intercourse

with other women, are admissible as

part of the res gestae. State v. Bebb,

125 Iowa 494, loi N. W. 189.

38. People v. L,enon, 79 Cal. 625,

21 Pac. 967; Hawkins v. State. 136
Ind. 630, 36 N. E. 419; Strang v.

People, 24 Mich, i ; State v. Bowser,
21 Mont. 133, 53 Pac. 179; Henard v.

State (Tex. Crim.), 82 S. W. 655.

In Shepherd v. State, 135 Ala. 9,

33 So. 266, the evidence showed that

the prosecutrix was a girl about
twelve years old, and lived with the

defendant who was her step-father.

She testified that there were at the

defendant's house, three children and
herself, and that the defendant made
the others beside herself go out of
the house to play; that he shut the
door and made her get on the bed,

when he committed the act of sexual

intercourse with her; that he shook
her and said he would kill her if she

did not give up to him. The evi-

dence showed that she was very ig-

norant and illiterate. The state

proved by her and other witnesses

that her mother had died about three

weeks before the occurrence. This
was objected to. Held, that such evi-

dence was pertinent to show the situ-

ation of the parties, and opportunity

for the defendant to commit the act.

In Maillet v. People, 42 Mich.

262, 3 N. W. 854, the prosecutrix,

a girl between fifteen and sixteen

years of age was allowed to testify

that the prisoner was her father;

that he was a man of great strength,

had been abusive to his family, and
had many times beaten her mother;
that he was in liquor when he out-

raged her, and that she was fright-

ened and in great fear of him. Many
particulars were given by her. Held,
competent, the court saying: "It was
proper to lay before the jury the

natural and actual relations between
the accused and the prosecutrix, and
also such other facts as bore fairly

upon the accusation. Without such
aids the charge could not be intelli-

gently investigated. They were nec-

essary clues to truth."

39. In Barnes v. State, 88 Ala.

204, 7 So. 38, 16 Am. St. Rep. 48,

a witness testified to statements made
by the defendant three months be-

fore the commission of the alleged

ofifense, to the efTect that he desired

carnal intercourse with the prose-
cutrix, but did not believe she would
yield to him. Held, competent as

affording the jury a basis for the in-
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declarations made afterwards, tending to show that he had com-
mitted the crime ;*'' also acts tending to show guilty knowledge,
such as flight to escape arrest,*^ and attempts to influence

witnesses. *-

9. Identity of Defendant. — The identity of the defendant with

the perpetrator of the crime charged may be proved by the testi-

mony of the prosecutrix, and the testimony of other witnesses who

ference that the defendant had grati-

fied his passion in the manner charged
in the indictment.

Declarations of the defendant
made recently before the alleged of-

fense was committed, which clearly

identify the transaction about which
he is talking, as the crime with which
he is afterwards charged, are admis-
sible. People V. Harlan, i^ Cal.

i6, 65 Pac. 9.

Declarations made by the defend-
ant several days before the commis-
sion of the alleged offense that he
intended to commit it may be given
in evidence. State v. Harris, 150
Mo. 56, 51 S. W. 481.

Proof may be given that shortly

previous to the commission of the

alleged offense the defendant made
threats that he would have sexual
intercourse with some female by
force. ' Massey v. State. 31 Tex.
Crim. 371, 379. 20 S. W._ 758.

But testimony of a witness that a
third person said that the defendant
told him before the time of the al-

leged rape that he was going down to

the wagon yard to have sexual in-

tercourse with the prosecutrix is

mere hearsay, and incompetent.

Wells V. State, 43 Tex. Crim. 451, 67
S. W. 1020.

40. People v. Harlan. 133 Cal. 16,

65 Pac. 9.

In Fredrickson v. State. 44 Tex.
Crim. 288. 70 S. W. 754. rape was
alleged to have been committed upon
a woman who was so mentally dis-

eased as to have no will to oppose
the act of carnal knowledge. On the
trial the prosecutrix being alleged

noil compos mentis, was not intro-

duced, and the state depended on
evidence to the effect that the prose-
cutrix was enciente—about two or
three months in a state of pregnancy.
In addition to this the state intro-

duced appellant's confessions to hav-

Vol. X

ing had carnal intercourse with her;
also evidence showing such oppor-
tunity on his part. Held, sufficient

to prove the corpus delicti.

In Darrell v. Com.. 26 Ky. 541,

82 S. W. 289. the defendant admitted
sexual intercourse with the prosecu-
trix, and the only question was as

to her consent. Held, that evidence
tending to show that the defendant
endeavored to procure medicines for

the purpose of producing an abortion
upon the prosecutrix, was not ad-
missible.

41. People V. Mayes. 66 Cal. 597,
6 Pac. 691, 50 Am. Rep. 126; State v.

Thomas. 58 Kan. 805. 51 Pac. 228;
George v. State. 61 Neb. 669, 85 N.
W. 840.

A father was charged with rape
upon his daughter. It appeared that

to escape arrest he left his home and
went to British Columbia where he
was arrested and extradited. While
he was under arrest in British Col-
umbia he wrote his son Floyd as

follows :
" Vernon, B. C, Dear

Floyd: : They have me in jail. If

it comes to court, have Lulu to re-

fuse to testify. She can if she wants
to. She doesn't have to go against

her own father. Please do and get

me out of this scrape. Yours as

ever." The fact of defendant's
flight, and this letter were held ad-
missible in corroboration of the tes-

timony of the prosecutrix. State v.

Roller, 30 Wash. 692, 71 Pac. 718.

42. State v. Roller. 30 Wash. 692,

71 Pac. 718.

In State v. Mahoney, 24 Mont.
281. 61 Pac. 647, the evidence showed
that while the defendant was in jail

charged with rape and the prosecu-

trix was also held in the same jail

as a witness, the defendant secretly

conveyed to her a letter in which
he advised her to " deny everything."

urging her to not sign anything or
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saw him about the time of the outrage near the place where it

occurred.*^

10. Birth of Child. — Where the prosecutrix is under the age of

consent, evidence that she gave birth to a child which might have
been begotten at about the date of the ofifense charged, is admis-
sible,** and the child itself may be exhibited to corroborate such
evidence, but not to prove its resemblance to the defendant,*^

say anything and to remember her

promise. This letter was admitted

in evidence. Held, competent.

43. Cotton V. State, 87 Ala. 75, 6

So. 396; People V. Rangod, 112 Cal.

669, 44 Pac. 1071 ; Dove v. State, 36
Tex. Crim. 105, 35 S. W. 648.

In Smith v. Com., 17 Ky. 1162, 33
S. W. 825, the prosecutrix testified to

the actual and complete commission
of the crime, and without hesitation

or expression of doubt, identified the

defendant as the perpetrator. An-
other woman at whose house defend-
ant got water testified that he went
from there in the direction the in-

jured woman had gone, and that in

about ten or fifteen minutes she
heard the screams of a woman who
turned out to be the prosecutrix, and
saw the defendant running across a
cornfield. A third witness who knew
defendant well saw him about the

time not far from the place where
the rape was alleged to have been
committed going along the railroad.

Held, sufficient to identify the de-

fendant as the perpetrator of the

crime.

In State v. Johnson, 67 N. C. 55,

the court said :
" One of the first

things which the state has to do, is

to have the prisoner identified as

the person charged, and as the per-
son who committed the offence. Not
merely one of that name, but the

very person present. What would it

avail for the witness to say^ John
Smith did it, unless the witness can
point out which John Smith is

meant? In many cases the only way,
and in every case the best way to
identify a person, is to have him
present and pointed out. This is

a right which the state claims not
only to enable it to punish the right
man, but, what is regarded as of at
least equal importance, to avoid
punishing the zvrong man."

In Lander v. People, 104 111. 248.
two witnesses testified that they saw
the rape perpetrated, and that on
the day following they were passing
near the place where it happened
when one of them called the atten-
tion of the other to the accused who
was near by, walking along a rail-

road track, and exclaimed, " There
goes the man," and the other then
said, " 3'es, there he goes." The
court permitted this testimony, in-

cluding the exclamations. Held, no
error, the court saying :

" It was per-
fectly competent to show that the
witnesses saw and readily recognized
the accused near the scene of the
transaction on the following day, as
testified to by them, and it must be
admitted that the spontaneous ex-
clamation, ' There goes the man,'
with the response, 'yes, there he goes.'

is highly characteristic of the fact

of their recognition."

44. Woodruff v. State (Jith.),
lor N. W. 1 1 14; People v. Flaherty,
50 N. Y. Supp. 574, 581; State v.

Robinson, T)^' Ore. 43. 48 Pac. 357;
State V. Neel, 23 Utah 541, 65 Pac.

494-

The prosecutrix may testify that

conception followed the intercourse
charged, and that a child was born
and that the defendant is its father.

State V. Walke. 69 Kan. 183, 76
Pac. 408.

45. State v. Danforth, 48 Iowa
43, 30 Am. Rep. 387; Gray v. State
(Tex. Crim.), 65 S. W. 375-
In State v. Neel. 23 Utah 541, 65

Pac. 494, defendant was charged
with rape on a girl under the age of
consent. The prosecutrix testified

that she had given birth to a child,

and that the defendant was its

father. The prosecutor then exhib-

ited the child to the jury as evidence
against the objection of the defendant.

Held, improper and incompetent, the

court said :
" It was competent in

Vol. X
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though as to the latter proposition the contrary has been he.ld.*®

VII. SUFFICIENCY OF EVIDENCE.

1. Testimony of Prosecutrix Sufficient. — In the absence of a

statute to the contrary a defendant may be convicted of rape upon

the uncorroborated testimony of the prosecutrix.^'

2. Corroboration Necessary. — In some states the statute requires

the testimony of the prosecutrix to be corroborated, in order to

corroboration of the testimony of the

prosecutrix to bring the child into

court and to prove its birth, and
identify it as a result of the illicit

intercourse; but it is not competent

to introduce the child in evidence, for

the purpose of comparing its features

with those of the accused, to show
a resemblance."

46. In State v. Danforth. 73 N.
H. 215, 60 Atl. 839, the defendant

was charged with rape upon a

woman child under the age of con-

sent. It was proved that the prose-

cutrix had given birth to a child, and
the state was permitted to exhibit

the child to the jury and to argue
from peculiarities of features claimed

to be common to the child and the

defendant and a general resemblance
between them, that defendant was
the father of the child. Held, com-
petent, the court saying: "The birth

of the child conclusively established

a prior act of intercourse. The fact

was relevant upon the issue tried.

The state could not be confined to

proof by oral testimony, and ex-

cluded from presenting the child to

the jury as evidence tending to es-

tablish the fact of birth, and prior

unlawful intercourse. It was the

right of the state to prove its case

by competent evidence from all

sources. There was no error in ex-

hibiting the child to the jury."

47. Alabama. — Barnett v. State,

83 Ala. 40, 3 So. 612; Boddie v.

State, 52 Ala. 395.

Arizona. — Trimble v. Territory,

71 Pac. 932; Curby v. Territory, 42
Pac. 953.

California. — People v. Mayes. 66
Cal. 597, 6 Pac. 691, 56 Am. Rep. 126.

Colorado. — Peckham v. People,

33 Colo. 140, 75 Pac. 422; Bueno v.
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People, 1 Colo. App. 232, 28 Pac.

248.

Connecticut.— State v. Lattin, 29

Conn. 389.

Florida. — Doyle v. State. 39 Fla.

155. 22 So. 272, 63 Am. St. Rep. 159.

Idaho. — State v. Baker, 6 Idaho

496, 56 Pac. 81.

Mississippi. — Monroe v. State, 71

Miss., 196, 13 So. 884.

Nebraska. — Fager v. State, 22

Neb. 332, 35 N. W. 195.

Oklahoma. — Brenton v. Territory,

78 Pac. 83.

Oregon. — State v. Knighten. 39
Ore. 63, 64 Pac. 866, 87 Am. St. Rep.

647.

Texas. — Hill v. State (Tex.
Crim.), 77 S. W. 808; Keith v. State

(Tex. Crim.), 56 S. W. 628; Gon-
zales V. State, 32 Tex. Crim. 611,

620, 25 S. W. 781 ; Montresser v.

State, 19 Tex. App. 281.

IVashington. — State v. Fetterly,

33 Wash. 599, 74 Pac. 810; State v.

Roller, 30 Wash. 692, 71 Pac. 718.

IVisconsin. — Brown v. State, 106

N. W. 536; Lanphere v. State, 114
Wis. 193, 89 N. W. 128.

A defendant may be convicted of

the crime of rape upon the uncorrob-
orated testimony of the prosecutrix

but this is only so when the char-

acter of the prosecutrix for chastity

as well as for truth is unimpeached,
and where the circumstances sur-

rounding the commission of the of-

fense are clearly corroborative of the

statements of the prosecutrix. State

V. Anderson, 6 Idaho 706, 59 Pac.

180.

In most cases it is to a great ex-

tent within the discretion of the

court whether corroboration shall

be required, and how much. State

V. Juneau, 88 Wis. 180, 59 N. W.
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warrant a conviction for rape. W'Tiere this is the case the courts

hold, that sHght corroborative evidence is sufficient.^*

s8o, 43 Am. St. Rep. 877, 24 L. R.

A. 857.

48. Georgia. — Davis v. State, 120

Ga. 433, 48 S. E. 180.

Iowa.— State v. Bartlett, 127 Iowa
689, 104 N. W. 285 ; State v. Carpen-

ter, 124 Iowa 5, 98 N. W. 775; State

V. Norris, 122 Iowa 154, 97 N. W.
999; State V. Wheeler, 116 Iowa 212,

89 N. W. 978, 93 Am. St. Rep. 236;

State V. Baker, 106 Iowa 99, 76 N.

W. 509; State V. Cassidy, 85 Iowa

145, 52 N. W. I ; State v. Stowell,

60 Iowa 535, 15 N. W. 417; State v.

Painter, 50 Iowa 317; State v. Com-
stock, 46 Iowa 265; State v. Laugh-
lin, 44 Iowa 82.

Missouri. — State v. Patrick, 107

Mo. 147, 17 S. W. 666.

Nebraska. — Livinghouse v. State,

107 N. W. 854; Loar v. State, 107

N. W. 229; Dunn v. State, 58 Neb.

807, 79 N. W. 719; Hammond v.

State, 39 Neb. 252, 58 N. W. 92;
Richards v. State, 36 Neb. 17, 24, 53

N. W. 1027; Fager v. State, 22 Neb.

332, 35 N. W. 195 ; Krum v. State,

19 Neb. 728, 28 N. W. 278.

New Mexico. — Mares v. Terri-

tory, ID N. M. 770, 65 Pac. 165.

New York. — People v. Hosmer, 72

N. Y. Supp. 480 ; People v. Grauer,

42 N. Y. Supp. 721 ; People v. Mc-
Keon, 19 N. Y. Supp. 486; People c'-

Morris, 12 N. Y. Supp. 492.

Contra. — See State v. Wilcox, iii

Mo. 569, 20 S. W. 314, 33 Am. St.

Rep. 551.

Under a statute which provides

that a defendant cannot be convicted

of rape, or assault to commit rape,

upon the testimony of the prose-

cutrix, unless she be corroborated by
other evidence tending to connect
the defendant with the commission
of the crime, slight corroborative

evidence is sufficient. The suffic-

iency of such corroborative evidence
is for the jury. State v. Norris, 127

Iowa 683. 104 N. W. 282.

In Iowa the testimony of the pros-
ecutrix must be corroborated by evi-

dence tending to connect the accused
with the commission of the crime.

In State v. Comstock, 46 Iowa 265,

the corpus delicti was sufficiently

proved, but it was contended that

the evidence failed to connect the

defendant with the commission of

the crime. The evidence showed
that the morning after the crime

was perpetrated, at a time when the

injured woman had revealed it to

but two persons, to whose house

she had fled for safety after the out-

rage, bearing marks upon her person

declaring the crime and its atrocious

character—when no other persons

were informed thereof, the defendant

made inquiries of a son of the per-

son's of whom she sought protection,

in regard to her declarations about

the matter, and declared that if he

belonged " to Masons or Elder Davis

clique, he would get clear." Held,

that these admissions sufficiently con-

nected him with the crime.

In Klawitter v. State (Neb.),

107 N..W. 121, the court said: "The
rule is settled in this state that in

cases of rape, unless the testimony of

the prosecutrix is corroborated on

material points, where the accused

testifies as a witness on his own
behalf and denies the charge, her tes-

timony alone is not sufficient to war-

rant a conviction. . . . But this

rule is qualified by the other prin-

ciple that it is not essential that she

be corroborated by the testimony of

other witnesses as to the particular

act constituting the offense. It is

sufficient if she be corroborated as to

material facts and circumstances

which tend to support her testimony

and from which, together with her

testimony as to the principal fact,

the inference of guilt may be drawn."

Where the law says a conviction

shall not be had on the testimony of

the complaining witness or the prose-

cutrix unsupported by other evi-

dence, it does not mean that her tes-

timony as to the very act itself shall

be supported by that of other per-

sons as eye-witnesses of the act, be-

cause such acts are very seldom in

the presence of witnesses. It means
that there must be other evidence

in the case supporting her testi-

mony, not as to every act done, or

everything said, but as to certain es-
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VIII. DEFENSIVE EVIDENCE.

1. Reputation of Prosecutrix for Chastity. — Where the prose-

cutrix is over the age of consent, and is capable of consenting

to sexual intercourse, her general reputation for chastity is a

proper subject of inquiry as bearing upon the probability of her

consent to the act with which the defendant is charged, and while

he is generally not permitted to prove specific acts of unchastity,

he may show that her general reputation for chastity is bad.""*

sential feaUtres of the crime charged
as testified to by her. People v.

Adams, 76 N. Y. Supp. 361.

In People v. Morris, 12 N. Y.

Supp. 492, the injured girl testified

to the circumstances of the offense,

and that she, more than a month
afterwards disclosed the fact to her
stepfather, and both testified sub-
stantially, that thereupon he took
her with him to defendant's resi-

dence, and defendant's wife being
present, accused him of having done
a great injury to the girl, and she at

her step-father's request, narrated
the circumstances of her complaint,

to which defendant made no denial,

but appeared to be overcome by agi-

tation, and when importuned by his

wife to say whether this was so,

nodded his head affirmatively. The
girl was under the age of consent.

Held, sufficient corroboration to sat-

isfy a statute which requires the tes-

timony of the prosecutrix to be cor-

roborated.
49. England. — Rex v. Clarke, 2

Stark N. P. C. 241 ; Rex v. Hodgson,
Russ. & R. C. C. R. 211.

Alabama.— McQuirk v. State. 84
Ala. 435, 4 So. 775, 5 Am. St. Rep.
381.

California. — People v. O'Brien,

130 Cal. I, 62 Pac. 297; People v.

Tyler, 36 Calif. 522.

Indiana. — Carney v. State, 118
Ind. 525, 21 N. E. 48.

Iowa. — State v. Case, 96 Iowa
264, 65 N. W. 149; State V. Ward,
72, Iowa 532, 35 N. W. 617.

Kansas. — State v. Brown, 55 Kan.
766, 42 Pac. 363.

Kentucky. — Neace v. Com. (Ky.
App.), 62 S. W. 733-
Maryland. — Shartzer v. State, 63

Md. 149, 52 Am. Rep. 501.

Massachusetts. — Com. v. Harris,
131 Mass. 336.

Vol. X

Michigan. — People v. Abbott. 97
Mich. 484, 56 N. W. 862, 37 Am. St.

Rep. 360; People v. McLean, 71

Mich. 309, 38 N. W. 917, 15 Am. St.

Rep. 263.

Missouri. — State v. Day, 188 Mo.
359. 87 S. W. 465; State V. Duffey,

128 Mo. 549, 558, 31 S. W. 98.

Nevada. — State z\ Campbell, 20

Nev. 122, 17 Pac. 620.

Nezv Hampshire. — State v. Forsh-
ner, 43 N. H. 89, 80 Am. Dec. 132.

New Jersey. — O'Blenis v. State,

47 N. J. L. 279.

New York. — Brennan v. People,

7 Hun. 171 ; Woods v. People, 55 N.
Y. 515, 14 Am. Rep. 309; People v.

Abbot, 19 Wend. 192.

North Carolina. — State v. Hairs-
ton, 121 N. C. 579. 28 S. E. 492;
State V. Daniel, 87 N. C. 507; State

V. Jefferson, 28 N. C. 305.

Ohio. — McDermott v. State, 13

Ohio St. 332, 82 Am. Dec. 444; Mc-
Combs V. State, 8 Ohio St. 643.

Oregon. — State v. Ogden, 39 Ore.

195, 65 Pac. 449.

Rhode Island. — State v. Fitz-

simon. 18 R. I. 236, 27 Atl. 446, 49
Am. St. Rep. 766.

South Carolina.— State v. Taylor,

57 S. C. 483, 35 S. E. 729. 76 Am.
St. Rep. 575.

Texas. — Tvler v. State, 46 Tex.
Crim. ID, 79 "S. W. 558; Pefferling

V. State, 40 Tex. 486; Steinke v.

State, 33 Tex. Crim. 65, 24 S. W.
909. 25 S. W. 287; Favors v. State,

20 Tex. App. 155; Wilson v. State,

17 Tex. App. 525; Dorsey v. State, i

Tex. App. 33 ; Rogers v. State, i

Tex. App. 187.

Virginia. —• Fry v. Com., 82 Va. 334.

Washington. — State v. Hunter, 18

Wash. 670, 52 Pac. 247.

In Rice v. State, 35 Fla. 236, 17

So. 286, 48 Am. St. Rep. 245. the

court said :
" The character of the
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Under Age of Consent. — Where the prosecutrix is under the age of

consent at the time of the alleged rape, evidence as to her reputa-

tion for chastity is not admissible.^"

2. Reputation for Truth. — The defendant may prove that the

prosecutrix for chastity, or the want
of it, is competent evidence as bear-

ing upon the probability of her con-

sent to defendant's act, but the im-

peachment of her character in this

respect, must be confined to evidence

of her general reputation, except that

she may be interrogated as to her

previous intercourse with the defend-

ant, or as to promiscuous inter-

course with men, or common prosti-

tution."

In Seals v. State, 114 Ga. 518, 40

S. E. 731, 88 Am. St. Rep. 33, the

court said :

" It seems to be well es-

tablished that independently of the

question of the woman's credibility

as a witness, the jury may properly

consider evidence of her previous bad
character for chastity, in determining

whether or not she really consented

to the sexual intercourse, which she

testifies was had against her will."

Moral Character.— Chastity. — In

Anderson v. State, 104 Ind. 467, 4
N. E. 63, the court said :

" Evidence

as to the moral character of the pros-

ecutrix, and as to her reputation for

chastity and virtue are admissible,

but only for the purpose of affecting

her credibility as a witness and
as a circumstance affecting the

probability of the act of inter-

course being voluntary, or against

her will, upon the theory that a per-

son of bad moral character is less

likely to speak the truth as a wit-

ness, than one of good moral charac-

ter, and that a woman who is chaste

and virtuous will be less likely to

consent to an act of illicit carnal in-

tercourse, than one who is unchaste."

In Turney v. State, 8 Smed. &
M. (Miss.), 104, 116, 47 Am. Dec.

74, evidence of the good fame of

the prosecutrix was held admissible

because she testified as a witness.

The court said :
" The party ravished

is a competent witness to prove the

fact, but the credibility of her tes-

timony must be left to the jury. It

is legitimate to support her credibil-

ity by evidence of her good fame.

or to attack it by evidence of her

evil fame. Such evidence tends to

show that the connection with the

woman was had against, or with, her

consent."

Birth of Child. — Proof that the

prosecutrix who was an unmarried
woman gave birth to a child previous

to the alleged rape is competent to

show her general reputation for chas-

tity. Wilson V. State, 17 Tex. App.

525.

Time of Reputation Evidence of

the general reputation of a prose-

cutrix for chastity, must be confined

to the time prior to the commission
of the alleged rape. State v. Ward,

73 Iowa 532. 35 N. W. 617; State v.

Day, 188 Mo. 359, 87 N. W. 465.

Reputation of House.— In State v.

Taylor, 57 S. C. 483, 35 S. E. 729,

76 Am. St. Rep. 575, the prosecutrix

was between fifteen and sixteen years

old at the time of the alleged rape,

and lived in the house with her

grandmother, mother, sisters and
brother. An attempt was made to

prove the reputation of the house

where the prosecutrix dwelt. Held,

incompetent, the court saying:
" While the reputation for chastity

of the prosecutrix was a legitimate

subject of inquiry, as bearing on

the issue whether she consented to

the act, it is too far removed to ex-

tend the inquiry to the reputation

of the house in which she lived with

others. The evidence as to reputa-

tion must be confined to what is

said of her."

To same effect. — Manning v.

State, 43 Tex. Crim. 302, 65 S.

W. 920.

50. People r. Wilmot, 139 Cal.

103, 72 Pac. 838; People v. Bene, 130

Cal. 159, 62 Pac. 404; People v.

Johnson, 106 Cal. 289, 39 Pac. 622;

People V. Abbott, 97 Mich. 484, 56

N. W. 862, 37 Am. St. Rep. 360;

People V. Glover, 71 Mich. 303. 38

N W 874; State v. Duffey, T28 Mo.

549, 558, 31 S. W. 98; State v.

Hilberg, 22 Utah 27, 61 Pac. 215.
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general reputation of the prosecuting witness for truth and ver-

acity is bad.^^

3. Conduct of Prosecutrix With Defendant. — Evidence of

previous voluntary sexual intercourse between the prosecutrix and
the defendant is admissible on behalf of the defense ;^^ and their

subsequent relations may be shown.^^

4. Conduct of Prosecutrix With Others. — Some courts hold that

the defendant may introduce evidence that the prosecutrix had vol-

51. Brennan v. People, 7 Hun. (N.

Y.), 171; Woods ZJ. People, 55 N.

Y. 515, 14 Am. Rep. 309; People v.

Abbot, 19 Wend. (N. Y.), 192.

In People v. Evans, 72 Mich. 367,

379, 40 N. W. 473, the prosecutrix

charged her father with having com-
mitted a rape upon her. The defend-

ant offered to prove that the prose-

cutrix had made similar accusations

against two of her brothers, and

other people in a great multitude of

cases, and then admitted that they

were not true, and that she had a

sort of mania for telling that men
made assaults on her of like char-

acter; and that she had also made a

charge against a prominent citizen

of the village, of having taken her
into a compromising position with
himself, and having exhibited his per-

son to her, and compelled her to

handle his private parts, and that she
afterwards admitted its falsity. Held,
that this evidence was competent and
should have been admitted.

The prosecuting witness may be
impeached by proving that her repu-
tation for truth was bad at the time
of the examination, and it was error

to limit the inquiry to her character

as it existed at and before the time
of the commission of the alleged of-

fense. Pratt V. State. 19 Ohio
St. 277.

52. Bedgood v. State. 115 Ind. 275,

17 N. E. 621 ; People v. Abbot, 19

Wend. (N. Y.) 102.

Friendly Relations— The defend-
ant has a right to prove that the re-

lations previously existing between
him and the prosecutrix were of a
friendly character, even though such
evidence would have no tendency to

show that improper relations existed

between them, or that her general

Vol. X

character was bad. Hall v. People,

47 Mich. 636, II N. W. 414.

In State v. Ogden. 39 Ore. 195, 65
Pac. 449, the court said :

" If the pros-

ecutrix has attained the legal age so

as to be able to yield her consent to

her own degradation, her character

may be challenged by inquiring of

her on cross-examination, whether
she has ever had illicit sexual inter-

course with the accused at any time
prior to the act with the commission
of which he is charged ; evidence of

such previous connection being ad-
missible to give rise to a presump-
tion that she consented to the act in

question."

53. In State z: Shouse, 188 Mo.
473, 87 S. W. 480, the evidence
showed that the defendant was the

step-father of the prosecutrix. She
testified that she told her mother of

the outrage the night it occurred and
that the next morning the defendant
came into her room where she was
sleeping with a Mrs. Adams and
gave prosecutrix a whipping because
she had told her mother. Prosecutrix
testified that she left home that day
and never had any communication
with the defendant afterwards. The
defendant offered to prove by Mrs.
Adams that the prosecutrix was play-

ing April fool with the defendant,
three days after the alleged rape,

which offer was denied. Held, that

the evidence was competent and was
improperly excluded.
Defendant may show that his re-

lations with the prosecutrix were
friendly and cordial at the time of
the alleged commission of the act

complained of, and continued so

thereafter for the purpose of dis-

crediting her claim that the act was
by force and against her will. State

r. Hollenbeck, 67 Vt. 34, 30 Atl.

696.
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untary sexual intercourse with other men, prior to the time of the

alleged offense f* other courts hold to the contrary.^^

5. Under Age of Consent. — As a general rule, evidence that the

prosecutrix has had sexual intercourse with men other than the

defendant, prior to the time of the alleged offense, is inadmissible

if the prosecutrix be under the age of consent ;^° but this has been

54. Califorma. — People v. Ben-
son, 6 Cal. 221, 65 Am. Dec. 506.

Iowa. — State v. Cassidy, 85 Iowa
14s, 52 N. W. I.

Nezv York. — People v. Abbot, 19

Wend. 192.

North Carolina. — State v. Mur-
ray, 63 N. C. 31.

Tennessee. — Benstine z'. State. 2

Lea 169, 31 Am. Rep. 593; Titus v.

State, 7 Baxt. 132.

Vermont. — State v. Hollenbeck,

67 Vt. 34, 30 Atl. 696; State V. Reed,

39 Vt. 417. 94 Am. Dec. 337; State

V. Johnson, 28 Vt. 512.

In State v. Height, 117 Iowa 650,

91 N. W. 935, 94 Am. St. Rep. 323,

59 L. R. A. 437. the state introduced
evidence to show that the prose-
cutrix had contracted a venereal dis-

ease from the defendant by reason of
the alleged connection, and it was
held competent for the defendant to

prove that the prosecutrix had sex-
ual intercourse with others than him
about the time of the alleged rape,

to show that the prosecutrix might
have contracted the disease other-
wise than from the defendant, but
such evidence is not competent to
show the unchaste character of the
prosecutrix.

In Brown v. Com., 19 Ky. L,. Rep.
1174. 43 S. W. 214, it was held error
for the court to refuse to permit the
defendant to prove by third parties
and by the prosecuting witness on
cross-examination, if he could, acts
of a lewd or lascivious character on
her part, occurring shortly before the
alleged rape, such as that other
young men had taken undue liberties

with her person, by putting their

hands under her clothes and feeling
her person, to which she submitted
without objection, the court said :

" In
all the courts it is held admissible
to show the reputation of the prose-
cutrix for general chastity by general
evidence, but in some of the' states
it is held incompetent to prove par-

ticular acts of unchastity. We think,

however, the contrary rule is more
in accord with reason."

For the purpose of showing that
the prosecutrix is a common prosti-

tute, proof of separate acts of sexual
intercourse with parties named, other
than the defendant, continuing over
a considerable period of time and
down to the time of the trial, tend-
ing to show a continuous iminter-
rupted course of common prostitu-
tion, is competent. Brown v. State,

72 Miss. 997, 1004, 17 So. 278.

In People v. Betsinger, 11 N. Y.
Supp. 916. a physician testified that
nearly three months after the date
of the alleged offense he made an
examination of the prosecutrix, a
girl about sixteen years old, and that
he found the hymen absent, not in

a normal condition for a virgin.

Held, that it was competent for the
defendant to show, if he could, by
evidence that the complainant had
been having intercourse with other
parties, which would account for the
condition in which the doctor stated
he found her sexual organ.

55. State v. Turner, Houst.
(Del.), Cr. Cases, Vol. i. 76; Rice v.

State. 35 Fla. 236. 17 So. 286. .48 Am.
St. Rep. 245 ; Richie v. State, 58 Ind.

355; State v. Bebb, 125 Iowa 494,
loi N. W. 189.

Subsequent Conduct Evidence of
unchaste conduct of the prosecutrix
after she has been debauched is not
competent. State v. Knock. 142 Mo.
515, 44 S. W. 235.

In Fry v. Com., 82 Va. 334. the

trial court refused to allow the prose-
cutrix to be asked if she had not
been before the commission of the
alleged rape a person of unchaste
character. Held, properly excluded.

56. Plunkett 7: State. 72 Ark. 409.
82 S. W. 845; People V. Abbot. 97
Mich. 484. 56 N. W. 862. 37 Am.
St. Rep. 360; People z'. Glover, 71

Mich. 303, 38 N. W. 874; State v.
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held otherwise and such evidence admitted for certain purposes."

6, Circumstances Discrediting Prosecutrix. —.On a trial for rape,

the defendant may introduce evidence tending to show that the

prosecutrix failed to make complaint of the alleged outrage y'^ that

her declarations afterwards were inconsistent with her innocence f''

that the prosecution was instituted in bad faith for the purpose of

extorting money,*^" or shielding a lover.*^^

ASSAULT WITH INTENT TO RAPE.

I. BURDEN OF PROOF.

1. General Rule. — Upon a trial for assault to commit rape it

is incumbent upon the state to prove every ingredient of the crime

of rape, except the actual accomplishment of it.**^

Whitesell, 142 Mo. 467. 44 S. W.
332.

57. Nugent v. State, 18 Ala. 521

;

Bice V. State (Tex. Crim.), 38 S.

W. 801.

In People v. Flaherty. 29 N. Y.
Supp. 641, it was shown that the

prosecutrix, a girl under the age of

consent, had given birth to a child.

She testified that no person other
than the defendant had had sexual
intercourse with her. Held, that the

defendant should have been allowed
to prove that others had had se.xual

intercourse with the prosecutrix
about the time the child might have
been begotten.

58. Eyler v. State, 71 Ind. 49;
State V. Wolf, 118 Iowa 564, 92 N.
W. 673; People V. Gage, 62 Mich.
271. 28 N. W. 835, 4 Am. St. Rep.

854; Olesen v. State, 11 Neb. 276,

9 N. W. 38, 38 Am. Rep. 366.

59. Shirwin v. People, 69 111. 55.

Evidence that the prosecutrix said

to another woman on the day when
the alleged offense was committed
that she had had sexual intercourse
with the defendant and would have
it again, and did not care what other
people might say, was held admissible
as a circumstance tending to show
that the intercourse with which de-
fendant was charged was with her
consent. State v. Cook, 65 Iowa
560, 22 N. W. 675.

60. Huff V. State, 106 Ga. 432,
32 S. E. 348; Gaines z'. State, 99 Ga.

703, 26 S. E. 760; State V. Mc-
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Devitt, 69 Iowa 549, 29 N. W. 459.

Upon a proper foundation being

laid, evidence may be given that

the prosecutrix had declared that

the accused was not guilty and had
admitted that the prosecution was
carried on for the sole purpose of

extorting money. Shirwin v. People,

69 111. 55.

61. Curby v. Territory, 4 Ariz.

371, 42 Pac. 953.

62. Alabama. — Brown v. State,

121 Ala. 9, 25 So. 744.

Dclazvarc. — State v. Smith, 9
Houst. 588.

Georgia. — Horseford v. State, 124

Ga. 784, 53 S. E. 2,22; Darden v.

State, 97 Ga. 407, 25 S. E. 676;
Jackson v. State, 91 Ga. 322, 330, 18

S. E. 132, 44 Am. St. Rep. 25.

Texas. — Marthall v. State, 34 Tex.
Crim. 22, 36 S. W. 1062 ; House v.

State, 9 Tex. App. 567 ; Thompson v.

State, 43 Tex. 583.

In Dorsey v. State, 108 Ga. 477,

34 S. E. 135 the court said :
" To

make out a case of assault with in-

tent to rape, it is absolutely essential

that the evidence should show be-

yond a reasonable doubt, first an
assault second an intent to have
carnal knowledge of the female and
third a purpose to carry into effect

this intent with force and against

the consent of the female. If any
one of these three elements is lack-

ing the offense is not made out."

In assault with intent to rape, the

proof must show every ingredient of



RAPE. 607

2. Assault and Intent. — The crime of assault with intent to

rape, can only be established by proof of force or attempted force,

coupled with an intent to ravish by the use of any means necessary

to accomplish that purpose against the will of the female.®^

the crime of rape except the accom-
pHshinent of it. The proof must
show beyond a reasonable doubt,

the unlawful attempt which consti-

tutes an assault with an inten-

tion to have carnal knowledge
of the female, forcibly and against

her will. It must show an intention

to use such force as may be neces-

sary to accomplish the object. Franey

V. People, 210 111. 2o6, 71 N. E. 443-

In order to warrant a conviction

for assault with intent to commit
rape, the state must prove the fol-

lowing facts :
" that the defendant

made an assault upon the woman

;

that the assault was accompanied
with the specific intention to rape;

with the specific intention to have
carnal knowledge of the woman ; to

have carnal knowledge of the woman
by force ; to have carnal knowledge of

the woman without her consent, and,

by the use of such force as is suf-

ficient to overcome such resistance

as the woman should make." Shields

V. State, 32 Te.x. Crim. 498, 23 S.

W. 893.

63. England. — Rex. v. Williams,

32 C. L. R. 524-

Alabama. — Toulet v. State, 100

Ala. 72, 14 So. 403; Lewis v. State,

35 Ala. 380.

Arkansas. — Charles v. State, 11

Ark. 389, 409.

Iowa. — State v. Belong, 96 Iowa
471, 65 N. W. 402; State V. Biggs.

93 Iowa 125, 61 N. W. 417; State

V. Kendall, 73 Iowa 255, 34 N. W.
843, 5 Am. St. Rep. 679; State v.

Canada, 68 Iowa 397, 27 N. W. 288.

Missouri. — State v. Sclioll, 130

Mo. 396, 32 S. W. 968; State v.

Owsley, 102 Mo. 678, 15 S. W. 137;

State V. Priestley, 74 Mo. 24.

Nebraska. — Skinner v. State, 28

Neb. 814, 45 N. W. S3 ;
John.son v.

State, 27 Neb. 687, 43 N. W. 425;
Krum V. State. 19 Neb. 728, 28 N.

W. 278.

Tc.vas. — Price v. State, 36 Tex.
Crim. 143, 35 S. W. 988; Ellen-

berg V. State, 36 Tex. Crim. 139,

35 S. W. 989; Dockery v. State, 35
Tex. Crim. 487, 34 S. W. 281;

Milton V. State, 23 Tex. App. 204;

4 S. W. 574; Burney v. State, 21

Tex. App. 565, I S. W. 458.

Wisconsin. — Moore v. State, 79
Wis. 546, 48 N. W. 653.

In order to justify a conviction of

assault with intent to rape, the evi-

dence should show such acts and
conduct of the accused that there is

no reasonable doubt of his intention

to gratify his lustful desire, against

the consent of the female, notwith-

standing resistance on her part.

Jones z/. State, 90 Ala. 628, 8 So.

383, 24 Am. St. Rep. 850.

In State v. Riseling, 186 Mo. 521,

529, 85 S. W. 372, the court said

:

" The fact that the prosecutrix is

under the age of consent, and is in-

capable of consenting to carnal

knowledge, does not dispense with

the necessity of charging and prov-

ing one of the essential elements of

the offense, that is, the assault. .

. . There must be some physical

force put in motion, not that the

prosecutrix, who is incapable of con-

senting, must resist such force or

object to it, but there must be such

force in making the assault, together

with other circumstances in the case,

as will demonstrate the purpose and
intent of the party charged to have
carnal knowledge of the female under

the age of consent."

To warrant a conviction, it is

necessary that there should be not

only sufficient proof of the alleged

assault, but also proof beyond a

reasonable doubt that the accused at

the time intended to use whatever

force might be necessary to overcome
all resistance, and accomplish' his

purpose. Dmm z'. State, 58 Neb.

807, 79 N. W. 719.

In assault with intent to rape, the

evidence must show that the assault

and the specific intention to have
carnal intercourse, by whatever force

was necessary, concurred in point

of time and were accompanied by an

Vol. X
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3. Admissibility of Evidence. — The same rules which govern
the admissibiHty of evidence on a trial for rape apply in cases of

assault with intent to commit rape,^*

II. CORROBORATING CIRCUMSTANCES.

1. Complaint and Condition of Prosecutrix. — The condition and
appearance of the prosecutrix, recently after the alleged assault,

and thie fact that she made complaint may be given in evidence.*'

act or acts, in some manner adapted
to the accomplishment of the thing
intended. Head v. State, 43 Neb.
30, 61 N. W. 494.

In People v. Connor. 126 N. Y.
278. 282, 27 N. E. 252. the court said

:

" When an assault is committed by
the sudden and unexpected exercise

of overpowering force upon a timid
and inexperienced girl, under cir-

cumstances indicating the power and
will of the aggressor to effect his

object, and an intention to use any
means necessary to accomplish it,

it would seem to present a case

for the jury to say, whether the fear

naturally inspired by such circum-
stances had not taken away or im-
paired the ability of the assaulted

party to make effectual resistance to

the assault." . . . "It would be
unreasonable to require the same
measure of resistance from such a

person, that would be expected from
an older and more experienced
woman, who was familiar with the

springs and motives of human action,

and acquainted with the means nec-

essary to be used to protect her per-

son from violence."

In Pefferling v. State, 40 Tex. 486,

494, the court said : "To constitute

the crime of assault with intent to

commit rape there must be an
intent where force is the means by
which the purpose is to be accomp-
lished, that the carnal knowledge of
the woman without her consent,

shall be accomplished, by reason or
means of the assault."

64. People v. Barney, 114 Cal.

554. 47 Pac. 41 ; State v. Imlay, 22

Utah 156, 61 Pac. 557.

65. People v. Stewart, 97 Cal.

238, 32 Pac. 8; Bennett v. State, 102

Ga. 656, 29 S. E. 918; Cunningham
V. People, 210 111. 410, 71 N. E.

389; State V. Snider, 119 Iowa 15,

91 N. W. 762; Grimmett v. State,

22 Tex. App. 36, 2 S. W. 631, 58
Am. Rep. 630.

A conviction of an assault with
intent to commit rape, may be had
upon the uncontradicted evidence
of the prosecutrix, the weight to be
accorded the evidence, being a ques-

tion for the jury. People v. Stew-
art, 90 Cal. 212, 27 Pac. 200.

In State v. Snider, 119 Iowa 15,

91 N. W. 762, the prosecutrix testi-

fied that the assault was made about
eleven o'clock A. M. while she was
at home alone. Immediately there-

after she went to the home of a

near-by neighbor and reported the

matter. Her parents had gone to a

town some miles away, and returned

home about two o'clock P. M. that

day. The parents were permitted

against the objection of the de-

fendant to testify concerning the

physical condition of the prosecutrix

upon their return, and as to what
was said by her concerning the al-

leged outrage. Held, properly ad-

mitted.

Statements and actions of a child

so recently after the commission of

an alleged assault with intent to rape

upon her, as to constitute part of

the res gestae will not be excluded
because the child is too young to

testify. Thomas v. State (Tex.

Crim.), 84 S. W. 823.

In Berry v. State. 44 Tex. Crim.

395, 72 S. W. 170. the mother of the

prosecutrix testified that when the

latter reached home on the evening
of the alleged assault, a distance of

three-fourths of a mile from where
the alleged assault took place, she

fell down on her knees at the

gate, that she was crying and was
very much excited and exhausted

Vol. X
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2. Previous Conduct of Defendant. — Evidence of previous as-

saults of the defendant upon the prosecutrix is admissible to show
intent.'''^ But evidence of the defendant's bad habits or immoral
character is generally not admissible.^^

3. Identity of Defendant. — Circumstantial evidence is compe-
tent to prove the identity of the defendant."^

III. EVIDENCE FOR THE DEFENSE.

Reputation of tlie Prosecutrix for Chastity. — The defendant may
introduce evidence showing the bad reputation of the prosecutrix

for chastity.**" In all respects the admission of evidence in cases

and when Iier mother reached her
she could scarcely speak, that her
mother asked her what was the
matter, and she said a man had run
her on horseback, and had got off

his horse, and had caught her by
the arm, and put his hand over her
mouth, and that she had gotten
loose from him and run all the way
home. This testimony was held ad-

missible as part of the res gestae.

Recent complaint by the person in-

jured, her state and appearance,
marks of violence, and the condition
of her dress shortly after the al-

leged occurrence, may be proved as

original evidence. Lights v. State,

21 Tex. App. 308, 17 S. W. 428.

66. Com. v. Bean, 137 Mass. 570.

In assault with intent to commit
rape, evidence of previous assaults

made by the defendant upon the

prosecutrix, is admissible to show
the intent with which the act

charged was committed. State v.

Walters, 45 Iowa 389.

67. People v. Stewart, 85 Cal.

174, 24 Pac. 722; People v. Bowen,
49 Cal. 654; Addison v. People, 193
111. 40s, 62 N. E. 235.

Contra. — In State v. Sheets, 127
Iowa 73, 102 N. W. 415, the evi-

dence showed that the defendant
was a teacher in a country school

;

that on the day when the offense

was afleged to have been committed,
there were only four pupils at his

school, all girls, the eldest being
fifteen years old. and the youngest
eight. He was charged with assault
on one of the girls aged eleven
years. It appeared that every one
of them was assaulted bv the de-

39

fendant, in quick succession, one
after another. Notes which the de-

fendant had previously written to the

prosecuting witness and other girl

pupils, containing obscene and dis-

gusting matter in some of which he
stated, that when opportunity offered

he would have sexual intercourse

with them, were introduced in evi-

dence. Held, admissible for the pur-
pose of proving defendant's intent.

68. The prosecutrix, a girl of

thirteen j'ears, testified that the man
who assaulted her wore striped

pants and a checkered shirt, and that

she scratched his face and hurt his

eye. The evidence showed that

when arrested on the same day, the

defendant was so clothed, and that

his face appeared to have been re-

cently scratched, and his eye bruised.

When his attention was called to it.

he manifested ignorance of the con-
dition of his face and eye, but ex-
plained on the trial that in chopping
wood for his breakfast, a stick flew

up and hit him in the face. Other
evidence tended to show that after

he finished chopping and before eat-

ing, he washed his face and it was
uninjured. Held, that these circum-
stances tended to identify and point

out the defendant as the perpetrator
of the crime. Stale 7: Baker. 106

Iowa 99, 76 N. W. 509.

69. Rex. V. Clarke. 2 Stark. N.
P. 241 ; Rex. V. Barker, 3 Car. &
P. 589: Rex. V. Hodgson, Russ. &
R. C. C. 211; Reg. V. Rilev, 18 Q.
B. 481.

" Evidence that the person charged
to have been injured is in fact a

common prostitute, or evidence of

Vol. X
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of assault with intent, etc., is governed by the same rules that apply

in cases of rape."''

reputation that she is a woman of

ill fame, may be submitted to the

jury to impeach her credibility and
disprove her statement that the at-

tempt was forcibly and against her
consent," . . . but _ testimony of

specific acts of lewdness, is not ad-

missible. Camp V. State, 3 Ga. 417.

Cited and quoted in Black v. State,

119 Ga. 746, 47 S. E. 370, which was
a case of rape. To same effect see,

Shirwin v. People, 69 111. 55.

Reputation of Family In the

prosecution of a negro for assault

to commit rape on a white girl, evi-

dence that the girl and her family
were in the habit of associating with
negroes is not admissible. State v.

Finger, 131 N. C. 781, 4^ S. E. 820.

70. People v. Barney, 114 Cal.

554. 47 Pac 41 ; State t'. imlay, 22

Utah 156, 61 Pac. 557.

Defendant's Reputation. — Evi-
dence of the defendant's reputation
in another state, seven or eight

Vol. X

years before the commission of the

alleged offense is not competent.
State V. Shouse. 188 Mo. 473, 87 S.

W. 480.

Defendant's Belief As to Age of

Prosecutrix. — Testimony of the de-

fendant that he had reasons to

believe that the prosecutrix was over
the age of consent, is not admissible.

State v. Baskett, in Mo. 271, 19

S. W. 1097; State V. Houx, 109 Mo.
654, 19 S. W. 35, 32 Am. St. Rep. 686.

Defendant Ex-Convict • In Keith
V. State (Tex. Crim.), 56 S. W. 628,

evidence that the defendant had been
convicted of a felony and was an
ex-convict was held proper for the

jury to consider in passing upon his

credibility as a witness in his own
behalf.

Book on Anatomy— Statements
contained in a book on anatomy are

not competent as substantive evi-

dence on a trial for rape. State v.

Carpenter, 124 Iowa 5, 98 N. W. 775.
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I. BURDEN OF PROOF.

1. Act of Infant, — The burden of proving that the voidable con-

tract or conveyance of an infant has been ratified by him after

attaining his majority, rests upon the person who claims such

ratification.^ But the person alleging his infancy at the time of the

making of a new promise to pay the original debt or perform the

original contract must prove it.- If the new promise is conditional

or contingent, the person relying upon it must show the perform-

ance of the condition or the happening of the contingency.^

2. Act of Representative. — The burden rests with the person

1. Kendrick v. Neisz, 17 Colo. W. 22; Stone v. Ellis. 69 Tex. 325.

506, 30 Pac. 24s; Southern Cotton 7 S. W. 349.
Oil Co. V. Dukes. 121 Ga. 787, 49 S. 2. Bigelow z: Grannis, 4 Hill (N.

E. 788; Henderson v. Fox, 5 Ind. Y.) 206; Bay ?-. Gunn, i Den. (N.

489; Tyler v. Gallop's Estate, 68 Y.) 108; Borthwick v. Carruthers, i

Mich. 185, 35 N. W. 902. 13 Am. St. T. R. (Eng.) 648.

Rep. 336. See also Outland v. 3. Kendrick v. Neisz, 17 Colo.

Vance, 17 Ky. L. Rep. 1226, 34 S- 506. 30 Pac. 245; Thompson z'. Lay,

Vol. X



612 RATIFICATION.

claiming the ratification of an unauthorized conveyance, contract,

or act, to prove that the principal or master had knowledge of all

the material facts at the time of the alleged ratification,^ and also

to prove the promise, conduct, or acts claimed to establish ratifica-

tion.'^ The rule that the burden is on one claiming ratification

4 Pick (Mass.) 48. 16 Am. Dec. 3^5-

See article "Infants," Vol. VII, p.

270.

Ensley,4. Alabama. — Moore
112 Ala. 228, 20 So. 744.

Arkansas. — Hinkle v. Hinkle. 55
Ark. 583, 18 S. W. 1049.

Colorado. — Smj-th v. Lynch, 7
Colo. App. 383, 43 Pac. 670.

Georgia. — Mapp v. Phillips, 32
Ga. 72.

Indiana.— Richmond Trading &
Mfg. Co. V. Farquar, 8 Blackf. 89.

Massachusetts. — Price v. Moore,
158 Mass. 524, 33 N. E. 927-

New Jersey. — Annan f. Hill Un-
ion Brew. Co., 59 N. J. Eq. 414, 46
Atl. 563-

Ncii: York. — Thompson v. Craig,

16 Abb. Pr. N. S. 29; Roach v. Coe,
1 E. D. Smith 175.

South Dakota. — Jewell Nurserv
Co. V. State, 5 S. D. 623, 59 N. W.
1025.

Texas. — Tynburg v. Cohen, 67
Tex. 220, 2 S. W. 734.

Compare Meehan v. Forrester. 52
N. Y. 277. See also Estevez v. Pur-
dy. 66 N. Y. 446.
Knowledge of Corporation A

vague reference to an unauthorized
loan in a report to the directors of a

corporation is not sufficient evidence

of ratification of the loan. Clarke v.

Acosta, 9 Bosw. (N. Y.) 158.

Mere knowledge by a corporation

that a person is in its employment is

not sufficient proof of knowledge of

a written contract of employment
containing an unauthorized term as

to the period of employment. The
copying of a letter containing the

terms of an unauthorized contract in

the letter books of a corporation by
direction of the officer making the

contract is not proof of knowledge
of the contract by the corporation.

Camacho v. Hamilton B. N. & E. Co.,

2 App. Div. 369, 2i7 N. Y. Supp. 725.
Knowledge of Firm Entries in

the firm books are prima facie evi-

dence against all the partners to

Vol. X

prove ratification. Perry r\ Butt. 14

Ga. 699. In re Norris, 2 Hask. 19,

18 Fed. Cas. No. 10,302.

Such entries are not conclusive ev-

idence of ratification. Brewster v.

Mott, 5 111. 378.

A partner may show that he did not

have access to the books. United
States Bank v. Binney, 5 Mason (U.

S.) 176, afHrmed 5 Pet. (U. S.) 529-

5. United States. — Long v. Thay-
er. 150 U. S. 520.

Colorado. — Smyth v. Ljnch, 7

Colo. App. 383, 43 Pac. 670; Dean v.

Hipp, 16 Colo. App. 537. 66 Pac. 804.

Iowa. — Haynes v. Seachrest. 13

Iowa 455.
Massachusetts. — Price v. Moore,

158 Mass. 524, 2,2i N- E. 927.

Minnesota,.—'Allis v. Goldsmith.

22 Minn. 123.

Missouri. — IMinter v. Cupp. 98
Mo. 26, 10 S. W. 862.

Montana. — Wagner v. St. Peter's

Hospital, 32 Mont. 206. 79 Pac. 1054.

A'czv Jersey. — Leslie v. Leslie, 52
N. J. Eq. 332, 31 Atl. 724; Annan v.

Hill Union Brewery Co., 59 N. J.

Eq. 414, 46 Atl. 563.

Pennsylvania. — Thrall v. Wilson,

17 Pa. Super. Ct. 376.

Texas. — Reese v. Medlock. 27

Tex. 120, 84 Am. Dec. 611; Commer-
cial & Agricultural Bank v. Jones,

18 Tex. 811.

JVisconsin. — Wisconsin Bank v.

Morley. 19 Wis. 62. See also Simon
V. Johnson, 105 Ala. 344, 16 So. 884,

53 Am. St. Rep. 125. s. c. 108 Ala.

241. 19 So. 244. Compare James v.

Lewis. 26 La. Ann. 664.

The evidence to justify a court of

equity in decreeing the specific per-

formance of an unauthorized con-
tract to sell lands which are rising

rapidly in value, upon the ground
that the owner has ratified the con-
tract, should be clear. De Sollar t'.

Hanscome. 158 U. S. 216.

Trusts. — The burden of proof is

upon the person who claims the rati-

fication of an act in breach of a trust
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applies to the ratification of the unauthorized act of a partner.^

3. Fraud. — The ratification of a contract or conveyance ren-

dered voidable by fraud must be proved by the person claiming

ratification by a preponderance of the evidence.'

II. PROVINCE OF JURY.

Where the acts shown to establish ratification of a contract or

conveyance by an infant are susceptible of different interpreta-

tions, the question of intent is for the jury.^ A like rule applies

to evidence adduced to prove the ratification of an unauthorized

act by a principal or partner." It is. of course, for the jury to de-

Newton r. Rebenack. 90 ]\Io. App.
650; Smith V. Miller, 98 Va. 535, 37
S. E. 10.

6. Johnson v. McClary. 131 Ind.

105, 30 N. E. 888; Sweetser v.

French, 2 Cush. (Mass.) 309, 48
Am. Dec. 666; Van Dyke v. Seelye,

49 Minn. 557, 52 N. W. 215.

It has been held that the evidence

to prove ratification by partners, of a

contract from which the firm re-

ceived no benefit, must be clear

Hamilton z.\ Hodges, 30 La. Ann
1290.

7. See article, " Fraud/' Vol. VI,

p. 78.

8. United States. — Irvine v. Ir-

vine, 9 Wall. 617.

Indiana. — Stringer f. Northwest-
ern Mat. L. Ins. Co., 82 Ind. 100;

Wiley V. Wilson, 77 Ind. 596.

Michigan. — Lvnch v. Johnson,

109 Mich. 640. 67 N. W. 908; Tyler

v. Gallop's Estate, 68 Mich. 185, 35
N. W. 902, 13 Am. St. Rep. 336;
Durfee v. Abbott, 61 Mich. 471, 28

N. W. 521.

New Hampshire. — State v. Plais-

ted, 43 N. H. 413.

Neiv York. — Bay v. Gunn, i De-
nio 108

North Carolina. — Alexander z'.

Hutchinson, 12 N. C. (i Dev.) 13;

Hobdy v. Egerton, 3 N. C. (2
Hayw.) 79.

Tennessee. — Scott v. Buchanan,
II Humph. 468. See aho Burdett

V. Williams, 30 Fed. 697; Wilcox
V. Roath, 12 Conn. 550. Compare
Goodnow V. Empire Lumb. Co., 31

Minn. 468, 18 N. W. 283, 47 Am.
Rep. 798. See note 24, post.

It has been held a question for the

jury to decide whether an acknowl-
edgment of a debt was equivalent

to a new promise. Lynch v. John-
son, 109 jNIich. 640, 67 N. W. 908.

9. England. — Lewis V. Read,
13 Mees. & Welsh. 834.

United States. — Cimningham v.

Bell, 5 Mason 161, 6 Fed. Cas. No.

3479-
Alabama. — Abbott v. May, 50

Ala. 97.

Georgia. — Burr v. Howard, 58

Ga. 564 ; Dixon v. Bristol Sav.

Bank, 102 Ga. 461, 31 S. E. 96. 66

Am. St. Rep. 193.

Michigan. — McPherson v. Pinch,

119 Mich. 36, 77 N. W. 321.

Missouri. — Bank of Commerce
V. Bernero, 17 Mo. App. 313.

Nezv York. — Gray v. Richmond
Bicycle Co., 167 N. Y. 348, 60 N.

E. 663, reversing 40 App. Div. 506.

58 N. Y. Supp. 182, 82 Am. St. Rep.

720; Stokes z'. Mackay, 140 N. Y.

640, 35 N. E. 786; Hopkins v.

Clark, 7 App. Div. 207, 40 N. Y.

Supp. 130.

Pennsylz'ania. — Sword z\ Re-
formed Congregation Keneseth Is-

rael, 29 Pa. Super. Ct. 626; Farmers'

& Mechanics' Bank z: Third Nat.

Bank, 165 Pa. St. 500. 30 Atl. 1008.

Texas. — Commercial Bank v.

Jones, 18 Tex. 811.

Virginia. — Hortons v. Towncs. 6

Leigh 47.

Wisconsin.— Cooper v. Schwartz,

40 Wis. 54. See also Garrett v.

Gonter, 42 Pa. St. 143.

Vol. X



614 RATIFICATION.

termine, upon conflicting evidence, whether such acts are suffi-

ciently proved.^"

III. ADMISSIBILITY OF EVIDENCE.

1. Act of Infant. — A. Expre,ss Ratification. — At common
law, the express ratification by an infant of a contract, written or

unwritten, simple or sealed, may be proved by evidence of an
oral promise.^^ The ratification of an executed conveyance of

land does not require the execution of a new deed.^- Under the

English Statute known as Lord Tenterden's Act, 9 Geo. IV, Chap-
ter 14, Section 5 (1828), the evidence of a new promise to pay a

debt, or ratification thereof, must be in writing.^^ Similar statutes

exist in a number of the states.^*

Either written or oral language relied upon to prove an express

ratification must clearly indicate a present intention to pay the debt

or perform the contract ; that is. must be equivalent to a new
promise. ^^ But an explicit acknowledgment of the debt or con-

10. Quale v. Hazel (S. D.) 104

N. W. 215; Lewis V. Read, 13 Mees.
& Welsh. (Eng.) 834-

11. Alabama. — West v. Penny,
16 Ala. 186.

Arkansas. — Vaughan v. Parr, 20

Ark. 600.

Colorado. — Kendrick v. Neisz,

17 Colo. 506, 30 Pac. 245.

Kentucky.— Stern v. Freeman, 4
Met. 309.

Massachusetts. — Martin v. Mayo,
10 Mass. 137, 6 Am. Dec. 103.

Mississippi. — Mayer v. McLure,
36 Miss. 389, 72 Am. Dec. 190.

A'ezv Hampshire. — Hoit v. Un-
derliill, 10 N. H. 220, 34 Am. Dec.

148.

New York. — Halsey v. Reid. 4
Hun. 777; Henry v. Root, 33 N. Y.

526.

North Carolina. — Houser v. Rey-
nolds, 2 N. C. (i Hayw.) 114, i

Am. Dec. 551.

Virginia. — Buckner v. Smith, i

Wash. 296, I Am. Dec. 463.

Insane Person.— No formal act

is necessary to ratify an instrument
executed by a person while insane.

Hadden v. Larned, 87 Ga. 634, 13

S. E. 806.

12. Hoffert v. Miller, 9 Ky. L.
Rep. 732, 6 S. W. 447; Wheaton v.

East, 5 Yerg. (Tenn.) 41, 26 Am.
Dec. 251; Scott V. Buchanan, 11
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Humph. (Tenn.) 468; Irvine v. Ir-

vine. 9 Wall. (U. S.) 617.

13. Harris v. Wall, i Exch.
(Eng.) 122; Hartley z\ Wharton.
11 Ad. and El. (Eng.) 934, 39 E. C.

L. 276. For a discussion of the

English cases, see Henry v. Root
33 N. Y. 526.

14. Stern i'. Freeman, 4 Met.
(Ky.) 309; Thurlow v. Gilmore, 40
Me. 378; Bird v. Swain, 79 Me.
529, II Atl. 421; Ward f. Scherer,

96 Va. 318, 31 S. E. 518. See also

Keller v. Cooper, 12 Ky. L- Rep.
188.

Under the Missouri statute the

ratification of an infant's contract

cannot be proved by any evidence

of his having exercised control over

property received under the con-

tract short of the disposition of the

property or his refusal to surrender
it. Koerner v. Wilkinson, 96 Mo.
App. 510, 70 S. W. 509.

15. Kendrick v. Neisz, 17 Colo.

506. 30 Pac. 245 ; Wilcox v. Roath,
12 Com. 550; Thompson v. Lay, 4
Pick. (Mass.) 48, 16 Am. Dec. 325;
Tyler v. Gallop's Estate, 68 Mich.

185. 35 N. W. ,902, 13 Am. St. Rep.

336; Hale v. Gerrish, 8 N. H. 374;
Goodsell V. Myers, 3 Wend. (N. Y.)

479; Hodges v. Hunt, 22 Barb. (N.
Y.) 150. See also Martin v. Mayo,
10 Mass. 137, 6 Am. Dec. 103.
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tract as a present obligation is sufficient evidence of intent.^°

Promises and promissory declarations not made to the party
or his authorized agent are not conclusive evidence of ratification."

B. Admissions. — The admissions of a quondam infant, made
after attaining his majority, are admissible to prove the making
of a new promise to the creditor^^ or the acquiescence of the for-

mer infant in an executed contract or conveyance.^^ Such ad-
missions coupled with acquiescence are satisfactory evidence of
ratification.^"^

C. Conduct. — The acts and conduct of a person after attaining
majority, inconsistent with the disaffirmance of a contract or a

Compare LyncJi v. Johnson, 109
Mich. 640, 67 N. W. 908.

An offer to ratify on a certain
Conftingency is not evidence of a
present ratification. Craig 1^. Van
Bebber, 100 Mo. 584, 13 S. W. 906,
18 Am. St. Rep. 569.

Writing Reqtured. — " The mem-
orandum or writing, to be sufficient,

must recognize the debt as a debt
binding upon the party who signs
it. It must, either in terms or on a
fair construction of the instrument
refer to the contract which is to be
ratified, and treat it as a subsisting
contract." Ward z'. Scherer, 96 Va.
318, 31 S. E. S18.

A written acknowledgment of an
unspecified " open account " is not
a ratification of a bond for a differ-

ent amount. Ward z: Scherer, 96
Va. 318, 31 S. E. 518.

An indorsement upon a note
given in part payment of the price
of a horse, of the words, " The
within note being paid, I hereby
discharge the property thereby se-

cured," was held not a "ratification
in writing " of an oral warranty of
the soundness of the horse. Bird
V. Swain, 79 Me. 529 11 Atl. 421.

16. Bank of Silver Creek v.

Browning. 16 Abb. Pr. (N. Y.)
272; Ward V. Scherer. 96 Va. 318,
31 S. E. 518.

17. Illinois. — Sayles v. Christie,
187 111. 420, 58 N. E. 480.

Mississippi. — Mayer v. McLure,
36 Miss. 389, 72 Am. Dec. 190.

New Hampshire. — Hoit z\ Un-
derbill, 10 N. H. 220, 34 Am. Dec.
148; Orvis V. Kimball, 3 N. H. 314;

Hoit V. Underbill, 9 N. H. 436, 32
Am. Dec. 380.

Nezv York. — Bigelow v. Grannis.

2 Hill 120; Goodsell t/. Myers, 3
Wend. 479.

Pennsylvania. — Gillingham v. Gil-

lingham, 17 Pa. St. 302; Chandler v.

Glover, 32 Pa. St. 509. See also

Martin v. Mayo, 10 Mass. 137, 6 Am.
Dec. 103.

18. Hoit V. Underbill, 10 N. H.
220, 34 Am. Dec. 148; Stern v. Free-

man, 4 Met. (Ky.) 309.

A writing showing that the quon-
dam infant has previously performed
an act of ratification seems to meet
the requirements of the statute. Stern
V. Freeman, 4 Met. (Ky.) 309.

19. Terrell v. Weymouth, 32 Fla.

255, 13 So. 429, 37 Am. St. Rep. 94;
Lynch V. Johnson, 109 Mich. 640, 67
N. W. 908; Ownes v. Ownes, 22, N.

J. Eq. 60; Ihley v. Padgett, 27 S. C.

300, 3 S. E. 468.

20. Wheaton v. East. 5 Yerg.
(Tenn.) 41, 26 Am. Dec. 251 ; Eu-
banks v. Peak, 2 Bailey (S. C.) 497.
Where a libelous article concern-

ing a ticket broker remained posted
for forty days in the ticket office of

a railroad company whose principal

office was in the same city, and the

general passenger agent of the rail-

road company refused to interfere

with the publication a month before
its discontinuance, the jury were jus-

tified in finding that the railroad

company ratified the pul)lication.

Fogg I'. Boston & L. R. Corp. 148
Alass. 513, 20 N. E. 109, 12 Am. St.

Rep. 583-
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conveyances^ or mortgagees of property are evidence of the rati-

fication thereof. In most cases, such acts appear to have been held

either conclusive evidence of ratification or to constitute ratifica-

tion.-^

Acquiescence. — Long acquiescence after maioritv in an executed

conveyance has sometimes been held conclusive evidence of rat-

ification,-* but many courts refuse to hold it conclusive. ^^ With
other facts, it is always evidence of the ratification of a conveyance

or contract. s® Acquiescence in a conveyance of land, with knowl-

21. United States. — Irvine v. Ir-

vine, 9 Wall. 617 (accepting lease of

part of land sold).

Illinois. — Curry v. St. John Plow
Co.. 55 111. App. 82 (retaining and
selling property).

Massachusetts. — Boyden v. Boy-
den, 9 Met. 519 (retaining and using

personal property).

Minnesota.— Montgomery v. Wit-
beck, 23 Minn. 172 (retaining and
mortgaging property).

Missouri. — Huth v. Carondelet
Marine R. & Dock Co.. 56 Mo. 202;
Highley v. Barron, 49 Mo. 103 (con-
senting to use of consideration

money).
Nezi' Hanipsliire. — Robbins v.

Eaton, ID N. H. 561 (retaining pos-

session of land).

New Jersey. — Ownes z'. Ownes,
23 N. J. Eq. 60 (taking orders as to

management of property from
grantee and paying over rent col-

lected).

New York. — Henry v. Root, 33 N.
Y. 526 (retaining possession and
selling part of land).

North Carolina. — Owens v.

Phelps, 95 N. C. 286 (consenting to

use of consideration).

That a sailor had authorized a

lawyer to file a petition making him
co-libelant in a libel by seamen for

wages within a few months after at-

taining his majority, was held un-
satisfactory proof of ratification of a
contract of emplo\-ment entered into

while an infant. Burdett v. Wil-
liams, 30 Fed. 697.

Insane Person. — The retention

and use of property by the adminis-
trator of a deceased insane person is

evidence of ratification of the con-
tract of purchase. Bunn v. Posteli,

107 Ga. 490. 33 S. E. 707.

Vol. X

22. Wilson z-. Darragh. 55 Hun
605. 7 X. Y. Supp. 810.

23. Allen r. Poole. 54 Miss. 323;
Boston Bank %. Chamberlin, 15

Mass. 220: Uecker r. Koehn. 21 Neb.

559, 32 N. W. 583. 59 Am. Rep. 849;
Lynde v. Budd, 2 Paige (N. Y.) 191,

21 Am. Dec. 84; Pahner v. Miller, 25

Barb. (N. Y.) 399-
24. Thomasson v. Boyd, 13 Ala.

419; Jamison z'. Smith. 35 La. Ann.
609.

25. Bagley z\ Fletcher. 44 Ark.

153; Hoffert'z'. Miller, 9 Ky. L. Rep.

732, 6 S. W. 447; Boody v. IMcKen-
ney, 23 Me. 517; Allen v. Poole, 54
IMiss. 323 ; Huth v. Carondelet Ma-
rine Ry. & Dock Co., 56 Mo. 202;

Tucker v. Moreland. 10 Pet. (U.

S.) 58.

26. Vaughan t'. Parr, 20 Ark. 600

;

Shipp z: McKee, 80 Miss. 741, 31 So.

197. 32 So. 281, 92 Am. St. Rep. 616;

Hobdy v. Egerton, 3 N. C. (2 Hayw.)
79; Wise z'. Loeb, 15 Pa. Super. Ct.

601 ; Irvine z'. Irvine, 9 Wall. (U.
S.) 617. See also Durfee v. Abbott,
61 Mich. 471, 28 N. W. 521 ; Tucker
z: Moreland, 10 Pet. (U. S.) 58.

A letter from the owner of lands

to persons who have assumed au-

thority to sell it as his agents is not
proof of ratification' of the sale be-

cause the owner does not expressly

repudiate their authority and seems
willing to approve the contract

should the terms be as favorable as

those named in the letter, where the

terms are, in fact, less favorable

Stillman v. Fitzgerald, 37 Minn. 186.

33 X. W. 564.

Silence of Partner.— The failure

of a partner to object when informed
of the making or indorsing of a note

by his co-partner is evidence of rati-

fication only. Reuben v. Cohen. 48
Cal. 545. See also Hendrie z\ Ber-
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edge of the making of improvements on the land, is usually suf-

ficient evidence of ratification.-'

2. Act of Representative. — A. Necessity of Writing. — At
common law, the express ratification by a principal or partner of

an unauthorized simple written or oral contract need not be in

writing.-** Where, by statute, the authority of an agent to exe-

cute a conveyance or written contract must be in writing, an ex-

press ratification of his unauthorized act must also be in writing ;-^

but where the statute does not require written evidence of his au-

thority, express ratification of his act may be proved by parol

evidence.""*

B. Sealed Instruments. — As a general rule, the ratification

of a contract or conveyance required to be sealed must be evi-

denced by an instrument under seal."^ In some jurisdictions, how-

kowitz. 2)7 Cal. 113, 99 Am. Dec. 251;
Taylor v. Herron, 72 Kan. 652, 82
Pac. 1 104.

Ratification of Judgment The
failure of a creditor to object to a

judgment confessed in his favor by
his debtor was held evidence only of

his consent to such judgment. Hag-
gerty v. Juday. 58 Ind. 154.

27. Wheaton v. East, 5 Yerg.
(Tenn.) 41, 26 Am. Dec. 251.

It was held not conclusive evi-

dence of the ratification of a con-
veyance of property by a minor
daughter to her father that the

father continued to occupy the prop-

erty as a homestead until the time of

his death, six years after the daugh-
ter attained her majority, and spent

sufificient money on the premises to

keep them in good repair, and that

during his lifetime she never asserted

ownership of the property. Eagan v.

Scully, 29 App. Div. 617, 51 N. Y.
Supp. 680.

28. Goetz V. Goldbaum (Cal.), 2,7

Pac. 646; Emerson v. Coggswell, 16

Me. 77; Keim v. Lindley (N. J. Eq.),

30 Atl. 1063 ; Lawrence v. Taylor, 5
Hill (N. Y.) 107; Murphy v. Ren-
kert, 59 Tenn. (12 Heisk.) 397.

29. California. — V\Ag?l\.\ v. Grif-

fin. 21 Cal. 389; Borderre v. Den,
106 Cal. 594, 39 Pac. 946.

Kentucky. — Ragan v. Chenault, 78
Ky. 545 : Riggan r. Grain, 86 Ky. 249,

5 S. W. S6i.

Minitesofa. — Judd v. Arnold, 31
Minn. 430, 18 N. W. 151.

Missouri. — Hawkins t'. McGroar-
ty, no Mo. 546, 19 b. W. 830.

Nezc York. — Squier v. Norris, i

Lans. 282; Long v. Poth, 16 Misc.

85, 37 N. Y. Supp. 670; Haydock v.

Stow, 40 N. Y. 363; Whitlock z'.

Washburn, 62 Hun. 369, 17 N. Y.

Supp. 60.

Pennsylvania. —-McDowell v.

Simpson, 3 Watts 129, 27 Am. Dec.

338.

Under a Minnesota statute it was
held that the filling of blanks in a

deed after execution thereof by a

married woman could be ratified only

by a reacknowledgment of the deed.

Drury v. Foster, i Dill. 461, 7 Fed.

Cas. No. 4,096.

30. Lindley v. Keim, 54 N. J. Eq.

418, 34 Atl. 1073; Newton z'. Bron-
son, 13 N. Y. 587, 67 Am. Dec. 89.

31. England. — Steiglitz v. Eggin-
ton, I Holt 141, 3 E. C. L. 54.

Georgia. — McCalla v. American
Freehold Land Mtg. Co., 90 Ga. 113,

15 S. E. 687.

Illinois. — Ingraham v. Edwards,
64 111. 526.

Maine. —• Paine z'. Tucker, 21 Me.
138, 38 Am. Dec. 255; Stetson z: Pat-

ten, 2 Me. 358, II Am. Dec. in;
Spofford V. Hobbs, 29 Me. 148, 48
Am. Dec. 521 ; Heath v. Nutter. 50
Me. 378.

A'ezv Hampsltire. — Despatch Line
r. Bellamy, 12 N. H. 205, 37 Am.
Dec. 203.

Neza York. — Blood v. Goodrich,

9 Wend. 68. 24 Am. Dec. 121 ; Han-
ford z: McNair. 9 Wend. 54.

North Carolina. — Davenport v.

Sleight, 19 N. C. (2 Dev. & B. L.)

381, 31 Am. Dec. 420.
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ever, the ratification of a sealed contract or conveyance may be

proved by acts or conduct amounting to an estoppel in pais}-

Where the seal may be treated as surplusage, ratification may be

proved by acts or oral promises or admissions."^ The ratification

of an unauthorized sealed instrument executed by a partner in the

name of all the partners may be shown by parol evidence.^^

Pennsylvania. — Bellas v. Hays, 5

S. & R. 427, 9 Am. Dec. 385; Chess
V. Chess, I Pen. & W. 32, 21 Am.
Dec. 350. ^

Tennessee.— Tnrbeville v. Ryan,
I Humph. 113, 34 Am. Dec. 622;
Smith z\ Dickinson. 6 Humph. 261,

44 Am. Dec. 306; Cain v. Heard. 41

Tenn. 163.

Texas. — Reese v. Medlock, 27
Tex. 120, 84 Am. Dec. 611.

See also Sans v. People, 8 111. 327.

32. ^/a&a»ta. — Taylor f. Agri-

cultural & Mechanical Assn., 68 Ala.

229.

Connecticut. — Howe v. Keeler. 27

Conn. 538.

Kansas. — Tucker v. Allen, 16 Kan.

312.

Massach iisetts. — H o 1 b r o o k z'.

Chamberlin, 116 Mass. 155, 17 Am.
Rep. 146; Mclntyre v. Park, 11 Gray
102, 71 Am. Dec. 690.

Pennsylvania. — Garrett v. Gonter,

42 Pa. St. 143.

Texas. — Reese v. Medlock, 27
Tex. 120, 84 Am. Dec. 611; Zimpel-

man v. Keating, 72 Tex. 318, 12 S.

W. 177. But see Blood v. La Se-

rena Land & Water Co., 113 Cal. 221,

41 Pac. 1017, 45 Pac. 252 (under spe-

cial statute).

33. England. — Hunter v. Parker,

7 Mees. & Welsh. 322.

United States. — Jenkins v. Mayer,
2 Biss. 303, 13 Fed. Cas. No. 7,272.

Colorado. — Smyth v. Lynch, 7
Colo. App. 383, 43 Pac. 670; .y. c. 25
Colo. 103, 54 Pac. 634.

Michigan. — Hammond ?'. Hannin,
21 Mich. 374, 4 Am. Rep. 490.

Mississippi. — Adams v. Power, 52
Miss. 828.

Missouri. — Shuetze v. Bailey, 40
Mo. 69, affirmed 58 Mo. 290.

Nezv Hampsliife. — Despatch Line
of Packets v. Bellamy Mfg. Co., 12

N. H. 205, 37 Am. Dec. 203.

Neiv York. — Lawrence v. Taylor,

5 Hill 107; Worral v. Munn, 5 N. Y.

229, 55 Am. Dec. 330; Randall v. Van

Vol. X

Vechten, 19 Johns. 60. 10 Am. Dec.

193^

Soutli Carolina — State v. Spartan-
burg & U. R. Co., 8 Rich. 129.

Vermont. — jNIcDonald Eggle
ston, 26 Vt. 154, 60 Am. Dec. 303.

34. ^/a^flwa. — Herbert v. Hon-
rick, 16 Ala. 581 ; Gunter v. Williams.

40 Ala. 561 ; Grady v. Robinson, 28
Ala. 289.

Florida. — Jeffreys v. Coleman, 20
Fla. 536; Tischler't'. Kurtz, 35 Fla.

^22,, 17 So. 661.

Georgia. — Drumright v. Philpot,

16 Ga. 424, 60 Am. Dec. 738.

Illinois. — Wilcox v. Dodge, 12 111.

App. 517; Peine v. Weber, 47 111. 41.

Iowa. — Price v. Alexander, 2 G.

Greene 427, 52 Am. Dec. 526; Haynes
t'. Seachrest, 13 Iowa 455.

Maine. — Pike v. Bacon, Admx., 21

Me. 280, 38 Am. Dec. 259.

Massacfiusetts. — Holbrook v.

Chamberlin, 116 Mass. 155, 17 Am.
Rep. 146; Cady z/. Shepherd, 11 Pick.

400, 22 Am. Dec. 379 ; Swan v. Sted
man, 4 Met. 548.

Micliigan. — Fox v. Norton, 9 Mich.
207.

Minnesota. — Sterling v. Bock, 40
Minn, ii, 41 N. W. 236.

New For^.— Smith v. Kerr, 3 N.
Y. 144; Gansevoort v. Williams, 14

Wend. 133; Gram v. Seton, i Hall

262; Skinner z', Dayton, 19 Johns.

513, 10 Am. Dec. 286.

Pennsylvania. — Bond v. Aitkin, 6

Watts & S. 165, 40 Am. Dec. 550;
Miller v. Royal Flint Glass Wks.. 172

Pa. St. 70, 33 Atl. 350; Johns r. Bat-
tin, 30 Pa. St. 84.

Soutli Carolina. — Sibley v. Young.
26 S. C. 415, 2 S. E. 314-

Vermont. — McDonald v. Eggles-
ton, 26 Vt. 154, 60 Am. Dec. 303.

Wisconsin. — Mann v. Aetna Ins.

Co., 40 Wis. 49.

Compare. — Turbeville v. Ryan, i

Humph. (Tenn.) 113, 34 Am. Dec.

622.
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C. Admissions and Declarations.— The ratification of an un-

authorized act, except the execution of a sealed instrument, may
be proved by the admissions of the principal, master or partner.'*-''

Ordinarily, it cannot be proved by the admissions or declarations

of the agent who performed the act,^*^ nor by the admissions of

other agents not made within the scope of their authority."'

Where ratification is established by other evidence, the declara-

tions of the agent or servant may become admissible as part of the

res gestae.^^

D. Conduct. — a. Iji General. — The conduct or acts of a prin-

cipal, master or partner, consistent with an intention to adopt an

unauthorized contract or act, and inconsistent with a contrary in-

tention, are generally evidence of the ratification of the contract or

act. Such conduct or acts have frequently been held either to prove

ratification conclusivelv or to constitute ratification.^®

35. Georgia. — Drumright v. Phil-

pot, i6 Ga. 424, 60 Am. Dec. 738.

Illinois. — Peine v. Weber, 47
111. 41 ; Erie & P. Despatch v. Cecil,

112 111. 180.

Massachusetts. — Merrill ?'. Parker,

112 Mass. 250; Swan v. Stedman, 4
Met. 548; Preble z-. Greenleaf, 180

Mass. 79. 61 N. E. 808 (unauthorized

sale by trustee.)

Michigan. — Hutchinson z'. Smith,

86 Mich. 14s, 48 N. W. 1090.

Nezv York. — Thomas, Roberts,

Stevenson- Co. v. Tucker, 14 Misc.

297. 35 N. Y. Supp. 682; Hopkins v.

Clark, 7 App. Div. 207, 40 N. Y. Supp.

130; Brown v. Reiman, 48 App. Div.

295, 62 N. Y. Supp. 663 ; Lawrence v.

Taylor, 5 Hill 107.

Ohio. — Mack v. Fries, 5 Ohio Dec.

Pennsylvania. — Bond v. Aitkin, 6
Watts & S. 165, 40 Am. Dec. 550.

Tennessee. — Johnson z'. Somers, i

Humph. 268.

I 'crmont. — Rutland & B. R. Co. v.

Lincoln, 29 Vt. 206.

JVisconsin.— Savcland t. Green, 40
Wis. 431. See also Gray v. Ward,
18 111. 32 ; Hall V. Vanness, 49 Pa. St.

457; Guimbillot z'. Abat, 6 Rob. (La.)

284; Wiley z'. Mahood, 10 W. Va.
206.

36. Somerville v. Wabash R. Co.,

109 Mich. 294. 67 N. W. 320; Bo-
hanan z: Boston & M. R., 70 N. H.
526. 49 Atl. 103.

37. Wells v. Martin, 32 Mich. 478;
Danaher v. Garlock, 22 Mich. 295;
Sword V. Reformed Congregation

Keneseth Israel, 29 Pa. Super. Ct.

626.

Admission of Corporation Agents.

The ratification by a corporation of

an unauthorized act may be proved
by admissions of an officer made in

the discharge of his duties. Mer-
rick V. Burlington & W. Plank R.

Co., II Iowa 74.

Ratification by a corporation of an
ultra vires contract entered into by
its secretary-treasurer cannot be
proved by the acts and declarations

of its president and secretary-treas-

urer alone. Broadway Theatre Co.

V. Dessau Co., 45 App. Div. 475, 61

N. Y. Supp. 335-

The ratification by a corporation of

an unauthorized contract cannot be

proved by the admissions of individ-

ual directors. Peirce z'. Morse-Oli-
ver Bldg. Co., 94 Me. 406, 47 Atl. 914.

38. Paul V. Berry, 78 111. T58; Au-
gusta Ins. & Bkg. Co. V. Abbott, 12

Md. 348: Beal v. Park Fire Ins. Co.,

16 Wis. 241, 82 Am. Dec. 719.

39. For acts and conduct of prin-

cipal held to constitute ratification

t^er se of the unauthorized acts of

agents, see the following cases

:

United States. — Bradley v. Rich-

ardson, 2 Blackf. 343. 3 Fed. Cas. No.
1,786; Marshall v. Williams. 2 Biss.

255, 16 Fed. Cas. No. 9,136; Stowe v.

United States, 19 Wall. 13.

Alabama. — Comer f. Way. 107

Ala. 300, 19 So. 966, 54 Am. St.

Rep. 93-

California. — Kendal v. Earl, 44
Pac. 791.

Vol. X
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Evidence of the ratification of similar acts by a principal or

master is sometimes admissible to prove ratification of the act in

dispute.^-'

Instances — A promise by the principal to pay or perform an un-

authorized debt or contract,'*^ the part payment*- or part perform-

ance*^ of such debt or contract by the principal, the entering into

possession of property, under an unauthorized lease, or payment
of rent thereunder.** or the acceptance of rent under such a lease,*^

Illinois. — Hefner v. Vandolah, 62
111. 483, 14 Am. Rep. 106; Hefner v.

Dawson, 63 111. 403, 14 Am. Rep. 123.

Iowa. — Ryan v. Doyle, 31 Iowa
53; Pursley v. Hayes, 22 Iowa 11. 92
Am. Dec. 350.

Louisiana. — Howland v. Fosdick,

4 La. Ann. 556.

Maryland. — Taggart v. Western
INIaryland R. Co., 24 Md. 563. 89 Am.
Dec. 760.

Massachusetts.— Merchants' Nat.
Bank v. Citizens' Gas Light Co., 159
Mass. 505, 34 N. E. 1083, 38 Am.
St. Rep. 453.

Michigan. — Lockhart v. Van AI-

styne, 31 Mich. 76, 18 Am. Rep. 156.

Minnesota. — Bartleson v. Vander-
hoflf, 96 Minn. 184. 104 N. W. 820.

0/n'o. — Woodward v. Suydam. 11

Ohio 360.

Washington. — Mcintosh v. Mer-
chant, 40 Wash. 477, 82 Pac. 753.

40. Alabama & T. R. R. Co. v.

Kidd, 29 Ala. 221 ; Forsyth v. Day,

41 Me. 382; Harrod v. McDaniels,
126 Mass. 413 ; Hawley v. Kee-
ler. 53 N. Y. 114, affirming 62

Barb. 231 ; Chicago N. W. R. Co. v.

James. 24 Wis. 388; Clark's Exrs. v.

Van Riemsdyk, 9 Cranch (U. S.)

153-

Compare Woods v. Francklvn, 19

N. Y. Supp. 377. 46 N. Y. St. Rep.

396. See also Griswold %•. Gebbie.

126 Pa. St. 353, 17 Atl. 673. 12 Am.
St. Rep. 878.

41. McLendon v. Shackleford. 32
Ga. 474; Hall v. State ex rel. Robin-
son. 39 Ind. 301 ; Owsley v. Philips.

78 Ky. 517. 39 Am. Rep. 258; Bank
of Commerce i'. Bernero. 17 Mo. App.

313 ; ]\Iarkham f. Washburn, 18 N.
Y. Supp. 355, 45 N. Y. St. Rep. 683

;

Wright V. Burbank, 64 Pa. St. 247;
Texas & St. L. R. Co. v. Myers, i

White & W. Civ. Cas. Ct. App.
(Tex.) §392.

Vol. X

A promise by a principal to pay a

check drawn by his agent without
authority " if it went to the store

to pay for goods " is not of itself

sufificient evidence of ratification.

Heath v. Paul, 81 Wis. 532, 51 N.
W. 876.

A ratification of the unauthorized
sale of a principal's property is not
sufficiently proved by evidence of his

declaration that he would be satisfied

to obtain the purchase money re-

ceived by the absconding agent.

Mapp V. Phillips, 32 Ga. ^2.

Material Alteration.— An agree-

ment to pay interest on a note which
did not provide for interest when
executed was held sufficient evidence
of ratification of the alteration of the

note. Proutz v. Wilson. 123 Mass.

297-

The acknowledgment of the mak-
er's signature to a note after a ma-
terial alteration of it was not suffi-

cient evidence of his ratification of

the alteration, where it appeared that

he did not examine the note at the

time. German Bank v. Dunn, 62
Mo. 79.

42. Bates' Exrs. z\ Best, 13 B.

Mon. (Kv.) 215; Mayor & Co. v.

Hunter, 12 Mart. O. S. (La.) 3; Hall
V. Chicago, M. & St. P. R. Co., 48
Wis. 317. 4 N. W. 325.

43. Erie & Pac. Despatch Co. v.

Cecil, 112 111. 180; Delabigarre

V. Second Municipality. 3 La. Ann.
239; Eaton V. Taylor, 10 Mass. 54;
Hamilton' Coal Co. v. Bernhard, 61

Hun 624, 16 N. Y. Supp. 55.

44. Golding v. Brennan, 183 Mass.
286. 67 N. E. 239; Hayden v. Wheel-
er & Tappan Co.. 66 Hun 629, 20 N.
Y. Stipp. 902; Oregon R. Co. v. Ore-
gon R. & Nav. Co.. 28 Fed. 505.

45. Reynolds v. Davison. 34 Md.
662; Brown v. Winnisimmet Co., il

Allen (Mass.) 326; Duncan v. Hart-
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a demand of performance of an unauthorized contract*® or over-

seeing performance thereof/^ a request for an extension of time

for payment or performance of an unauthorized contract/® or au-

thorizing such an extension,*'-' or generally, the acceptance of any
payment or benefit by a principal or partner under an unauthorized
contract,"" with knowledge of the material facts, is evidence of

ratification of such contract.

man, 143 Pa. St. 595, 22 Atl. 1099,

24 Am. St. Rep. 570; s. c. 149 Pa. St.

114, 24 Atl. 190.

46. Abbott V. May, 50 Ala. 97.

The ratification of the unauthor-
ized acceptance of a draft by a clerk

in part payment of a debt due his em-
ployer is sufficiently proved by the
employer's letter showing demand of
payment of the endorsers and by" his

failure to offer to return the draft
until after the commencement of an
action to recover the principal debt.

Jennison v. Parker, 7 Mich. 355.
Taking Indemnity.— That the

signer of a note which had been
filled out and negotiated without
authority, had expressed a fear of li-

ability on the note and taken indem-
nity against liability was held insuf-

ficient evidence of ratification of the

unauthorized acts. Conklin v. Wil-
son, 5 Ind. 2og.

That an attempt by the principal to

collect from the agent money paid
him on an unauthorized contract is

not conclusive evidence of a ratifi-

cation of the agent's act, see Com-
mercial & Agricultural Bank f . Jones,
18 Tex. 811.

47. Burns v. Lane, 22, 111. .\pp.

504-
48. Garrett v. Gonter, 42 Pa. St.

143-

49. Ralphs v. Hensler, 97 Cal. 296,

Z2 Pac. 243.

50. United States. — Oregon R.

Co. V. Oregon R. & Nav. Co., 28 Fed.

S05.

Alabama. — Alabama & T. R. R.

Co. V. Kidd, 29 Ala. 221.

Colorado. — Union Gold Min. Co.
V. Rocky Mountain Nat. Bank, 2

Colo. 248.

Georgia. — Citv Bank v. Kent, 57
Ga. 283.

Illinois. — Wetherbee t'. Fitch, 117
111. 67, 7 N. E. 513.

Iowa. — Merchants' Union Barb

Wire Co. z'. Rice, 70 Iowa 14. 29 N.
W. 784.

Maine. — Gibson v. Norway Sav.
Bank, 69 Me. 579.

Massachusetts. — Harrod f. Mc-
Daniels, 126 Mass. 413 ; Pratt v. Put-
nam, 13 Mass. 361 ; American Min.
& Smelt. Co. 7'. Converse, 175 Mass.

449. 56 N. E. 594-

Michigan. — Dousman v. Peters,

85 Mich. 488, .18 N. W. 697.

Mississippi. — Exum v. Brister, 35
Miss. 391.

Nezv Hampshire. — Despatch Line
of Packets v. Bellamy Mfg. Co., 12

N. H. 205, 27 Am. Dec. 203.

New Jersey. — Keim z' Lindlev
(N. J. Eq.), 30 Atl. 1063.

Nezv York. — Lee z>. Pittsburg Coal
& Min. Co., 56 How. Pr. 373 ; Philips

v. MacKellar, 92 N. Y. 34.

Oklahoma. — Fant v. Campbell, 8
Okla. 586, 58 Pac. 741.

Oregon. — Thompson z'. New York
Life Ins. Co., 21 Or. 466, 28 Pac. 628.

Pennsylvania. — Wright v. Bur-
bank, 64 Pa. St. 247; Duncan v.

Hartman, 143 Pa. St. 595, 22 Atl.

1099, 24 Am. St. Rep. 570; s. c. 149
Pa. St. 114, 24 Atl. 190.

Tennessee. — City of Memphis z'.

Memphis Gayoso Gas Co., 9 Heisk.

531.

Texas. — International & G. N. R.
Co. z: Clark, 81 Tex. 48, 16 S. W.
631.

Utah. — Guthie z'. Gilmar. 27 Utah
496, 76 Pac. 628, 63 Pac. 817.

Vermont. — Rutland & B. R. Co. v.

Lincoln, 29 Vt. 206.

JVisconsin. — Chicago & N. W. R.

Co. V. James, 24 Wis. 388.

The acceptance of a written con-

tract by the principal is evidence of

his knowledge of unauthorized terms
contained therein. Bexar Bldg. &
L. Assn. V. Newman (Tex. Civ.

App.), 25 S. W. 461.

The formal ratification of a con-

Vol. X
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b. Acquiescence. — The silence of a principal, master or partner

and his failure to disavow an unauthorized contract is evidence of

ratification of more or less force according to the circumstances of

the case.'^^ But where there are no elements of estoppel, such evi-

tract is evidence that the principal

had knowledge of its terms. Blen v.

Bear River & Auburn Water & Min.
Co., 20 Cal. 602, 81 Am. Dec. 132.

51. United States. — Central
Trust Co. V. Asheville Land Co., 72
Fed. 361, 18 C. C. A. 590, 43 U. S.

App. I ; Hansen v. Boyd, 161 U. S.

397, reversing 41 Fed. 174; Tabb v.

Gist, 6 Call. 279, I Brock 2>i, 23 Fed.
Cas. No. 13,719.

Alabama.— Tyree v. Lyon, Murphy
& Co., 67 Ala. I.

California.— Lynch v. Smyth, 25
Colo. 103, 54 Pac. 634, reversing 7
Colo. App. 383, 43 Pac. 670.

Georgia. — Alapp v. Phillips, 32
Ga. 72.

Illinois. — Wetherbee v. Fitch, 117
111. 67, 7 N. E. 513; Barsh v. Thomp-
son Nat. Bank, 2 111. App. 217;
Joseph Wolf Co. V. Bank oi Com-
merce, 107 III. App. s8; Cairo &
St. L. R. Co. V. Mahoney, 82 111.

73, 25 Am. Rep. 299.

Indiana. — Johnson v. McClary,
131 Ind. 105, 30 N. E. 888- Terre
Haute & I. R. Co. v. Stockwell, 118

Ind. 98, 20 N. E. 650; City of Ham-
mond V. Evans, 23 Ind. App. 501,

55 N. E. 784.

Kansas. — Taylor v. Herron, 72
Kan. 652, 82 Pac. 1104.

Kentucky. — McConnell v. Bow-
dry, 4 T. "B. Mon. 392.

Massaclnisetts. — Sweetser v.

French. 2 Cush. 309, 48 Am. Dec. 666;
Foster v. Pockwell, 104 Mass. 167;
American Min. & Smelt. Co. v. Con-
verse, 175 Mass. 449, 56 N. E. 594.

Minnesota. — Van Dyke v. Seelye,

49 Minn. 557, 52 N. W. 215.

Missouri. — Peck v. Ritchev. 66
Mo. 114.

Nebraska. — German Nat. Bank v.

First Nat. Bank, 59 Neb. 7, 80 N. W.

Nezv lersey. — Keim v. Lindley
(N. J. Eq.), 30 Atl. 1063.

Nezv York. — Cornelius v. Rieser,

18 N. Y. Supp. 113, 44 N. Y. St. Rep.

491 ; Fischer z'. Jordan, 54 App. Div.

621, 66 N. Y. Supp. 286; Hazard v.
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Spears, 2 Abb. App. Dec. 353; Gillett

V. Whiting, 141 N. Y. 71, 35 N. E.

939. 38 Am. St. Rep. 762.

Pennsyhania. — Philadelphia W. &
B. R. Co. V. Cowell, 28 Pa. St. 329,

70 Am. Dec. 128; Hall v. Vanness,

49 Pa. St. 457; Lindsley v. Malone,
23 Pa. St. 24; Kelsey v. National
Bank, 69 Pa. St. 426; Gordon v.

Preston, i Watts 385, 26 Am. Dec.

75; Bank v. Reed, i Watts & S.

loi ; Livingston z\ Pittsburg & S.

R. Co., 2 Grant Cas. 219.

South Carolina. — Bivingsville Cot-
ton Mfg. Co. V. Bobo, II Rich. L.

386; State V. Spartanburg & U. R.
Co.. 8 Rich. 129.

Tennessee. — Hatton v. Stewart, 2

Lea 223 ; Ferguson v. Shepherd, i

Sneed 254.

Te.vas. — Reese v. Medlock, 27
Tex. 120, 84 Am. Dec. 611 ; St. Louis,

A. & T. R. Co. V. Dutton, 10 S. W.
291 ; Shinn v. Hicks, 68 Tex. 277,

4 S. W. 486; Myer v. Smith, 3 Tex.
Civ. App. 37, 21 S. W. 995 ; Zimpel-
man v. Keating, 72 Tex. 318, 12 S.

W. 177; Commercial Bank v. Jones,

18 Tex. 811.

Wisconsin. — Saveland v. Green,

40 Wis. 431 ; Cooper v. Schwartz,

40 Wis. 54. Compare Burns v. Kel-
ley, 41 Miss. 339; White v. Langdon,
30 Vt. 599; Robinson v. Chapline, 9
Iowa 91.

Where the conductor of a train

notified the general superintendent of

a railroad and its general agent of

the injury of a person by the train

and of his employment of a physician

to attend the injured person, and the

railroad company did not repudiate

the employment then or later when
the physician demanded payment for

his services, the jury were authorized

in finding that the railroad company
had ratified the conductor's act.

Terre Haute & I. R. Co. v. Stock-

well, 118 Ind. 98, 20 N. E. 650.

Receipts in full by a principal to

an agent are prima facie evidence of

ratification of all collections, dis-

bursements and appropriations which
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dence is not conclusive, especially where the pretended agent is not

the agent of the principal for any purpose.^- The failure of a prin-

cipal to disavow the unauthorized act of a general agent is some-

times evidence of considerable force.^'^

c. Retention of Servants. — The retention of a servant in his

employment by the master with knowledge of the tortious character

of an act committed by him is evidence of ratification of the act.^^

E. Corporations. — No more formal act is required for the rat-

ification by a private corporation of an unauthorized act of an of-

ficer or agent than is required of a natural person under the same

circumstances.^^ A municipal corporation may sometimes ratify

had taken place when tlie receipts

were given. City Bank t'. Kent. 57
Ga. 283.

52. ^/a&aMia. — Mobile & M. R.

Co. I'. Jay. 65 Ala. 113.

California. — California Bank v.

Sayre, 85 Cal. 102, 24 Pac. 713.

Colorado. — Union Gold Mining
Co. V. Rocky Mt. Nat. Bk.. 2 Colo.

248; Smyth z'. L}'nch, 7 Colo. App.

383, 43 Pac. 670.
'

Georgia. — McCalla v. American
Freehold Land Mtg. Co., 90 Ga. 113,

15 S. E. 687.

Illinois. — DeLand 7'. Dixon Nat.
Bk., Ill 111. 323; Miller t'. Excelsior

Stone Co., I 111. App. 273.

Massachusetts. — Foster v. Rock-
well, 104 Mass. 167; Harrod z'. JMc-

Daniels, 126 Mass. 413.

Minnesota. — Robbins v. Bland-
ing, 87 Minn. 246, 91 N. W. 844;
Smith V. Fletcher, 75 Minn. i8g. yy
N. W. 800.

New York. — Merritt v. Bissell.

15s N. Y. 396, 50 N. E. 280, reversing

84 Hun 194, 32 N. Y. Supp. 559 ; My-
ers V. New York Mut. L. Ins. Co.,

32 Hun. 321.

Pennsylvania.— Philadelphia W. &
B. R. Co. V. Cowell. 28 Pa. St. 329,

70 Am. Dec. 128.

Virginia. — Hortons z<. Townes, 6
Leigh 47.

53. Union Gold Min. Co. v.

Rocky Mt. Nat. Bk., 2 Colo. 248;
Lynch V. Smyth, 25 Colo. 103, 54 Pac.

634, reversing 7 Colo. App. 383, 43
Pac. 670; Ralphs 7'. Hensler, 97 Cal.

296. 32 Pac. 243; Foster 7'. Rockwell,
104 Mass. 167.

54. Donivan v. Manhattan R. Co.,
I Misc. 368, 21 N. Y. Supp. 457 ; Wil-
liams V. Pullman Palace Car Co.. 40
La. Ann. 87, 3 So. 631, 8 Am. St. Rep.

512; Cobb 7'. Simon. 119 Wis. 597, 97
N. W. 276. 100 Am. St. Rep. 909;
Bass V. Chicago & N. W. R. Co.. 42
Wis. 654, 24 Am. Rep. 437.

Where the "unauthorized act of an
agent is promptly repudiated by his

principal, a ratification of the act can-

not be inferred from the fact that

the principal retains the agent in his

employment. Deacon v. Greenfield,

141 Pa. St. 467. 21 Atl. 650.

It is not evidence of ratification of

an injury committed by a servant

that the master dislikes the person
injured. Arasmith v. Temple, 11 111.

App. 39-

55. Corporation— United States.

Union Pac. R. Co. v. Chicago, R. I.

& P. Co., 2 C. C. A. 174, 10 U. S.

App. 98. 5 Fed. 309; Union Pac. R.

Co. V. Chicago, R. I. & P. Co., 2 C.

C. A. 174, 10 U. S. App. 98, 5 Fed.

309-

Alabama. — Taylor 7'. Agricultural

and Mech. Assn., 68 Ala. 229.

California. — Pixlev 7'. Western
Pac. R. Co.. 33 Cal. 183. 91 Am.
Dec. 623.

Connecticut. — Howe 7'. Keeler, 27
Conn. 538.

Florida. — First Nat. Bank 7'. Kirk-

bv. 43 Fla. 376, 32 So. 881.

'A.>»///c^.v. — Maxville W. & L
Turnpike Rd. Co. 7'. Barnes. 14 Ky
L. Rep. 431.

Massachusetts. — 'Qvovin v. Winni-
.simmet Co., 11 Allen 326; Simmons
V. Shaw, 172 Mass. 516, 52 N. E. 1087.

Missouri. — First Nat. Bank 7'.

Fricke, 75 Mo. 178, 42 Am. Dec. 397.

Nebrasl^a. — German Nat. Bank 7'.

First Nat. Bank. 59 Neb. 7. 80 X.

W. 48.

Ne7>.' Yort:. — Lee 7'. Pittsburg Coal

& Min. Co.. 56 How. Pr. 373 ; Wehr-

Vol. X
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the unauthorized act of its officer by accepting the benefits thereof

and without any formal act,^'^ but where the manner prescribed

for the letting of a contract is intended as a limitation on the

powers of the corporation, the ratification of a contract not so

let must ordinarily be by some act of the corporation of equal for-

mality. °'

3. Fraud. — See article " Fraud, " Volume VI, p. 79.^*

ham V. Nashville. C. & St. L. R. Co.,

4 N. Y. St. 541 ; Clement v. Young-
McShea Amusement Co. (N. J. Eq.)
60 Atl. 419.

Pennsxlvaiiia.-— Bageley t'. Pitts-

burgh & L. S. Iron Co.. 146 Pa. St.

478, 22, Atl. 837; Kelsey v. National
Bank, 69 Pa. St. 426 ; Gordon v. Pres-
ton, I Watts 385.

Tennessee. — INIemphis v. Alemphis
Gayosa Gas Co., 9 Heisk. 531.

Texas. — Texas & P. R. Co. v. Da-
vis (Tex. Civ. App.). 54 S. W. 381.

Virginia. — West Salem Land Co.
V. Montgomery Land Co.. 89 Va. 192.

15 S. E. 524.

Compare opence v. Wilmington
Cotton Mills, 115 N. C. 210, 20 S. E.

372; Jenkins v. Gastonia Cotton Mfg.
Co., 115 N. C. 535, 20 S. E. 7-24-

Ratification by Corporation An
unauthorized sealed instrument may
be ratified by a vote of the board of

directors. Wood v. Whelen, 93 111.

153-

The approval of the minutes of a
former corporate meeting is evidence
of the ratification of irregular pro-

ceedings at such former meeting.

Howard Ins. Co. v. Hope, 22 Conn.

394-
56. Gutta Percha & Rubber Mfg.

Co. V. Ogalalla. 40 Neb. 775. 59 N.
W. 513. 42 Am. St. Rep. 696; Chicago
T. McKehney. 91 111. App. 442.

57. McCracken v. San Francisco,

16 Cal. 591 ; Grogan v. San Francisco,

18 Cal. 590; Durango v. Pennington,
8 Colo. 357, 7 Pac. 14: Kroffe v.

Springfield, 86 Mo. App. 530; Chippa-
wa Bridge Co. v. Durand, 122 Wis.

85, 99 N. W. 603.

58. For acts and conduct held to

constitute ratification per se of con-
tracts voidable for fraud, see the fol-

lowing cases

:

United States. — Cummins v. Lods,
2 Fed. 661 ; In re Walrup, i Fed. 287.

Louisiana. — Pitts v. Shubert. 11

La. 286, 30 Am. Dec. 718; Copeland
f. Mickie, 17 La. 286.

Nebraska. — Sanford v. Sornborg-
er, 26 Neb. 295, 41 N. W. 1102.

New York. — Moffat v. Winslow, 7
Paige 124.

Pennsylvania. — Haworth v. Truby,
138 Pa. St. 222, 20 Atl. 942.

Utah. — Smith z\ Williamson, 8
Utah 219, 30 Pac. 753-

RAVISH.— See Rape.

REAL ACTION.—See Title.

REAL EVIDEXCE.— See Demonstrative Evidence.

REASOXABLE CARE.— See Xegligence.
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REASONABLE DOUBT.

By W. L. Willie.

I. PRESUMPTION OF INNOCENCE DISTINGUISHED, 625

II. NATURE OF THE DOUBT, 626

ni. DEGREE OF PROOF APPLIED, 626

1. In General, 626
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B. Individual Juror, 628

C. Elements of Offense, 628

D. Accessory, 629

E. Cireunistantial Evidence, 629

a. In General, 629

b. Bach Fact or Circumstance, 630

(i.) Essential Facts, 630

(2.) Subsidiary Evidence, 631

2. Defense, 631

3. Civil Actions, 6;^^

A. In General, 633

B. Penalty and Forfeiture, 634

C. Bastardy, 634

D. Usnry, 634

E. Criminal Charge in Civil Proceedings, 634

I. PRESUMPTION OF INNOCENCE DISTINGUISHED.

" Presumption of innocence " is a conclusion drawn b}- law in fa-

vor of a citizen, while " reasonable doubt " is a condition of mind
produced by proof resulting from evidence in the case. The former

is regarded as evidence introduced by the law to be considered by

the jury, while the latter is the result of insufficient proof.^

1. See article " Presumptions," equivalent of the other is, therefore,

Vol. IX. Coffin V. United States, 156 to say that legal evidence can be

U. S. 432; State V. Gosnell, 74 Fed. excluded from the jury, and such ck-

734; Cochran t/. United States, 157 U. chision can be cured by mstructiijg

S. a86. " To say that the one is the them correctly in regard to the

40 Vol. S
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II. NATURE OF THE DOUBT.

While the term is commonly understood, its meaning has been
variously defined by the courts. " Reasonable doubt " is said to ex-

plain itself.-

It is not a vague, fanciful or merely possible doubt,^ nor one that

the jury is able to give a reason for;* but such a real and substan-

tial doubt as intelligent and impartial men may reasonably enter-

tain upon careful consideration of all the evidence.

°

" Beyond reasonable doubt " is synonymous v^'xXh moral cer-

tainty,** and it is proof to a moral certainty as distinguished from
absolute certainty."

Such a doubt as juror would hesitate to act on in the most im-

portant business affairs of his own in the ordinary walks of life is

insufficient f but such a degree of certainty as he would regard as

sufficient in the important affairs of life is held to be correct.^

A condition of mind in which hesitancy arises after having given

evidence a fair consideration, one court defines it to be.^°

Reasonable doubt of guilt may exist, though there may not be

probability of innocence."

III. DEG^REE OF PROOF APPLIED,

1. In General. — In criminal prosecutions the guilt of the ac-

cused must be proved beyond a reasonable doubt.^"

A. Applicable: to All Offenses and De^grees Thereof.

method by which they are required That guilt must be proved to moral

to reach their conckision upon proof certainty is elliptical. Little v. State

actually before them." (Ala.), 39 So. 674.

In State v. Harrison, 23 Mont. 79, 8. Nelms v. State, 123 Ga. 575, 51

57 Pac. 647, it is held that presump- S. E. 588.

tion of innocence has the weight and 9, United States v. Wright, 16

effect of evidence in defendant's behalf Fed. 112.

introduced by the law, and the mere 10. Com. v. Mudgett, 174 Pa. St.

definition of a reasonable doubt does 211, 34 Atl. 588.
not supply lack of instruction upon n. Nordan 27. State (Ala.), 39 So.
presumption of innocence. ^pg

2. Battle v. State, 103 Ga. 53, 29 S. Evidence necessary to raise reason-
E. 491. able doubt of guilt need not be strong

3. State V. Truitt (Del.), 62 Atl. enough to establish a reasonable be-

790- lief of innocence. Wade v. State, 71
4. Smith V. State, 142 Ala. 14, 39 Ind. 535.

So. 329; State V. Cohen, to8 Iowa Additional Definitions Sherrill

208, 78 N. W. 857, 75 Am. St. Rep. v. State, 138 Ala. 3, 35 So. 129; Sum-
213. ner v. State, 5 Blackf. (Ind.) 579, 36

5. State V. Truitt (Del.), 62 Atl. Am. Dec. 561; Com. v. Webster, 5
790. Cush. (Mass.) 295, 52 Am. Dec. 711;

6. Carlton v. People, 150 111. 181, James v. State, 45 Miss. 572; Regan
37 N. E. 244, 41 Am. St. Rep. 346; v. State (Miss.), 39 So. 1002.

Com. V. Costley, 118 Mass. i; Jones 12. United States. — United States

V. State, 100 Ala. 88, 14 So. 772. v. Brown, 4 McLean 142; United
7. Carlton v. People, 150 111. 181, States v. Wright, 16 Fed. T12.

37 N. E. 244, 41 Am. St. Rep. 346. Alabama. — Howard v. State, 108

Vol X
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Proof beyond reasonable doubt is required in all offenses, misde-
meanors as well as felonies/^ also in each degree of the crime,"

Ala. 571. 18 So. 813; Lang v. State,

84 Ala. I, 4 So. 193, 5 Am. St. Rep.

324.

Arkansas. — Lovejoy v. State, 62
Ark., 478, 36 S. W. 575; Byrd v.

State, 69 Ark. 537, 64 S. W. 270.

California. — People v. Wynn, 133
Cal. 72, 65 Pac. 126; People v. Gos-
law, 73 Cal. 323, 14 Pac. 788.

Colorado. — Kent v. People, 8
Colo. 563, 9 Pac. 852 ; Boykin v. Peo-
ple, 22 Colo. 496, 45 Pac. 419.

Delaware. — State v. Reidell, 9
Houst. 470, 14 Atl. 550.

Florida. — Bond v. State, 21 Fla.

738; Wallace v. State, 41 Fla. 547,
26 So. 7'^i-

Georgia. —Mitchell v. State, no
Ga. 272, 34 S. E. 576; Long V. State,

38 Ga. 491 ; Tarver v. State, 95 Ga.
222, 21 S. E. 381.

Illinois. — Westbrook v. People, 126
111. 81, 18 N. E. 304; Spies V. People,
122 111. I, 12 N. E. 865, 17 N. E. 898,

3 Am. St. Rep. 320; Reins v. People,

30 111. 256.

Indiana. —Best v. State, 155 Ind.

46, 57 N. E. 534; Polk 'V. State, 19
Ind. 170, 81 Am. Dec. 382.

Iowa. — State v. Perigo, 80 Iowa,

37, 45 N. W. 399; State V. Trout, 74
Iowa 545, 38 N. W. 405, 7 Am. ot.

Rep. 499.

Kansas. — State v. Tulip, 9 Kan.
App. 454; Home v. State, i Kan. 47,
81 Am. Dec. 499.
Kentucky. — Calhoon v. Com., 23

Ky. L. Rep. 1 188, 64 S. W. 965;
Holloway v. Com., 11 Bush. 344;
Payne v. Com., i Mete. 370.
Michigan. — People v. Niles, 44

Mich. 606, 7 N. W. 192.

Mississippi. — Jeflfries v. State, 77
Miss. 757, 28 So. 948; Blalock z'.

State, 27 So. 642; Riggs v. State, 30
Miss. 635.

Missouri.— 'State v. Walker, 9S
Mo. 95, 9 S. W. 646, II S. W. 1 133;
State V. Tettaton, 159 Mo. 354, 60 S.

W. 743; State V. Nueslein, 25 Mo.
III.

Montana. — Territory v. Clayton, 8
Mont. I, 19 Pac. 293; Territory v.

Rehberg. 6 Mont. 467, 13 Pac. 132;
Territory v. Edmonson, 4 Mont. 141,
I Pac. 738.

Nebraska. — Binkley v. State, 34
Neb. 757, 52 N. W. 708; Morrison v.

State, 13 Neb. 527, 14 N. W. 475.
Nevada. — State v. Hamilton, i ^

Nev. 386.

New Jersey. —Brown v. State, 62
N. J. L. 666, 42 Atl. 811.

New Me.vico. —Chavez v. Terri-
tory, 6 N. M. 455, 30 Pac. 903.
New York. —People v. Lyons, no

N. Y. 618; People v. Willson, 109 N.
Y. 345, 16 N. E. 540; People v.

O'Bryan, i Wheeler Cr. 21.

North Carolina. — State v. Byrd,
121 N. C. 684. 28 S. E. 353.

Ohio. — State v. Gardiner, Wright
392; Bailus V. State, 16 Ohio Cir. Ct.

226.

Oregon. — State v. Lee, 7 Or. 2^,7.

Pennsylvania. — McLain v. Com.,
99 Pa. St. 86; Ortwein v. Com., 76
Pa. St. 414. 18 Am. Rep. 420.

South Carolina. — State v. Taylor,

57 S. C. 483, 35 S. E. 729, 76 Am.
St. Rep. 575.

Tennessee. — Persons v. State, 90
Tenn. 291, 16 S. W. 726; Poe v.

State, 10 Lea 673.

Texas. — Heard v. State, 24 Tex.
App. 103, 5 S. W. 846; Lane v. State,

19 Tex. App. 54; Williams v. State,

15 Tex. App. 401 ; Brown v. State,

23 Tex. 214, 4 S. W. 588.

Vermont. — State v. Mever, 58 Vt.

457, 3 Atl. 195.

Virginia. — Tilley v. Com., 90 Va.
99, 17 S. E. 895; Hatchett v. Com.,
76 Va. 1026.

JVashingfon. — Miller v. Territory,

3 Wash. Ter. 554, 19 Pac. 50.

West Virginia. — State v. Straud-
er, II W. Va. 745, 27 Am. Rep. 606,

Wyoming. — Cornish v. Territory,
8 Wyo. 95, 3 Pac. 793.

13. State v. Murphy, 6 Ala. 845;
State V. King, 20 Ark. 166; Stewart
v. State, 44 Ind. 237; Sowder v.

Com., 8 Bush (Ky.) 432; Vande-
venter v. State, 38 Neb. 592, 57 N.
W. 397; State V. Hicks, 125 N. C.

636, 34 S. E. 247; Fuller c'. State,

12 Ohio St. 433.
14. People V. Chun Heong, 86

Cal. 329; 24 Pac. 1021. Defendant is

entitled to reasonable doubt as to

degree of crime- charged, whether

Vol. X
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and jury should acquit of any grade of offense touching which
they have any reasonable doubt, and convict of any grade of of-

fense touching which they have none.^^

B. Individual Juror. — Each juror must be satisfied beyond a

reasonable doubt before he can convict," and jury cannot find a de-

fendant not guilty unless every one of them has a reasonable doubt

of his guilt.^'^

C. ElEme;nts of Offense. — A reasonable doubt as to any ma-
terial element of a crime, or any essential fact will inure to benefit

of accused, ^^ as for example, the corpus,^^ intent,-** identity,^^

arising in case for prosecution or
defense. Payne v. Com., i Mete.
(Ky.) 370.

15. Ramsey v. State, 92 Ga. 53,

17 S. E. 613. Where a reasonable

doubt is entertained as to two de-

grees, jury should find lowest. New-
port V. State, 140 Ind. 299, 39 N.

E. 926.

16. People V. Dole, 122 Cal. 486,

55 Pac. 581, 68 Am. St. Rep. 50;
Castle V. State, 75 Ind. 146; Carter

V. State, 103 Ala. 93, 15 So. 893;
United States v. Schneider, 21 D.
C. 381.

Concurrent minds of jury of

twelve men should be satisfied be-

yond reasonable doubt to justify con-

viction. Brown v. State, 23 Te.x. 214,

4 S. W. 588. If individual juror

has a reasonable doubt of defend-
ant's guilt he should not convict, and
an instruction that if part of jury
believed defendant not guilty there

could be no verdict is proper. Fas-
sinow V. State, 89 Ind. 235.

Instruction susceptible of being so

construed as to require jury to con-
vict, unless each individual juror

shares reasonable doubt of defend-
ant's guilt, is error. State v. Stew-
art, 52 Iowa, 284, 3 N. W. 99.

17. Whatley v. State (Ala.), 39
So. 1014.

Instruction that if any one of

the jury entertains a reasonable
doubt of the guilt of accused they
should acquit, properly refused.

Boyd V. State, 33 Fla. 316, 14 So.

836.

It is not a reasonable doubt en-

tertained by one juror that justifies

acquittal, but a reasonable doubt en-

tertained by jury. State v. Rora-
bacher, 19 Iowa 154.

18. Henson v. State, 112 Ala.

Vol. X

41, 21 So. 79; Lawless v. State, 4
Lea (Tenn.) 173; States;. Hamilton.

13 Nev. 386; State v. Meyer, 58 Vt.

457. 3 Atl. 195; United States v.

Wright, 16 Fed. 112.

19. Corpus.— A jury ought not

to convict of murder unless the dead
body be seen and identified, or unless

the circumstances be such as to

leave no reasonable doubt as to fact.

State V. Miller, 9 Houst. (Del.) 564,

32 Atl. 137. See Article " Corpus De-
licti," Vol. III.

Corpus delicti must be proved be-

yond reasonable doubt by other than
confession of accused. State v. Lal-

iyer, 4 Minn. 277, 286.
" 20, See article " INTENT," Vol.

VII, State V. Seymour, i Houst.

Cr. (Del.) 508; Guiliford v. State,

24 Ga. 315; State v. Porter, 34 Iowa
131 ; Roberts v. People, 19 Mich. 401;
Cherry v. State (Miss.), 20 So. 837;
Coft'ee V. State, 3 Yerg. (Tenn.) 283,

24 Am. Dec. 570.

Where malice is a necessary in-

gredient in offense charged, in such

case, if jury have reasonable doubt
of the malicious intent with which
act was done, that doubly must
weigh in favor of prisoner.

21. See article " Identity," Vol.

VI. Williams v. State, 130 Ala. 31,

30 So. 336; Com. V. Cunningham,
104 Mass. 545 ; People v. Smith, 7
N. Y. Supp. 841; State v. Telfair,

109 N. C. 878, 13 S. E. 726; Garcia

V. State, 22, Tex. App. 712, 5 S.

W. 186; People V. Woody, 45 Cal.

289; Campbell 'v. People, 16 111. 17,

61 Am. Dec. 49.

It is of as much importance to

establish that the accused was the

perpetrator of the crime as to es-

tablish the corpus delicti. Glover v.

State, 114 Ga. 828, 40 S. E. 998.
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sanity,^^ age^^ and other facts necessary to establish the charge.^*

D. Accessory. — If there is a reasonable doubt of the guilt of

principal, defendant cannot be held guilty as accessory, and court

must charge on reasonable doubt of guilt of principal as well as

to that of accessory.-^

E. Circumstantial Evidence. — a. In General. — Circumstan-

tial evidence which is relied upon for conviction must be sufificient

to exclude every reasonable hypothesis other than that of the guilt

of the accused.^''

Though positively proved that one
of two or more persons committed
crime yet if it is uncertain which is

guilty party all must be acquitted.

Campbell v. People. i6 111. 17. 61

Am. Dec. 49.

22. Sanity See article " In-

sanity/' Vol. VII. Gristig v. State,

66 Ind. 94, 32 Am. Rep. 99; Plake

V. State, 121 Ind. 433. 23 N. E. 273,

16 Am. St. Rep. 408. See contra.

Webb V. State, 9 Tex. Crim. 490;
King V. State, 9 Tex. Crim. 515.

Strong dissenting opinion in Texas
cases next preceding; intent being

essential ingredient of crime, and
sanity indispensable to intent, where
evidence for the defense has over-

come the presumption of sanity state

must prove that fact beyond reas-

onable doubt.

23. Age.— State v. Cougot, 121

Mo. 458, 26 S. W. 566; Foltz V.

State, 33 Ind. 215; Wilcox v. State,

32 Tex. Crim. 284, 22 S. W. 1109.

24. Abortion In prosecution

for death resulting from abortion

performed, the pregnancy of de-

ceased must be proved beyond a
reasonable doubt. State v. Alcorn,

7 Idaho 599, 64 Pac. 1014, 97 Am.
St. Rep. 252.

Seduction— Instruction in seduc-
tion case that a reasonable doubt is

raised if a single fact is proven
which is inconsistent with defend-
ant's guilt is misleading, as tending
to lead jury to believe that defendant
has the burden of proving that he
did not have sexual intercourse with
prosecutrix. State v. Judiesch, 96
Iowa 249, 65 N. W. 157.

25. Poston V. State, 12 Tex. Crim.
408.

See article "Accessories," Vol. I.

26. Alabama. —Chisolm v. State,

45 Ala. 66.

Delaware. — State v. Goldsborough,
I Houst. Cr. 302.

Florida. — Kennedy v. State, 31

Fla. 428. 12 So. 858.

Georgia. — Hamilton v. State, 96
Ga. 301, 22 S. E. 528.

Indiana. — Wantland v. State, 145
Ind. 38, 43 N. E. 931.

Idaho. — State v. Levy, 9 Idaho
75 Pac. 227.

Kansas. — State v. Hunter, 50 Kan.

302, 32 Pac. 37.

Kentucky. — Sumner v. State, 5

Blackf; 579, 36 Am. Dec. 561.

Louisiana. — State v. Vinson, 37
La. Ann. 792.

Michigan. — People v. Foley, 64
Mich. 148, 31 N. W. 94.

Nebraska. — Morgan v. State, 51

Neb. 672, 71 N. W. 788.

Texas. — Williams v. State, 41 Tex.

209; Barnes v. State, 41 Tex. 342;
Black V. State, i Tex. App. 368.

Circumstances must be absolutely

inconsistent with any other hypothesis

than that of the guilt of the accused.

Cohen v. State, 32 Ark. 226; State v.

Johnson, 19 Iowa 230; State v. Col-

lins, 20 Iowa 85.

Though circumstances should tend

to exclude every other supposition

inconsistent with defendant's guilt, it

need not be such as to show it to be

impossible that any other person

could have committed the crime.

James v. State, 45 Miss. 572.

It is not sufficient that circum-

stances proved are consistent with

and render probable the h3'pothesis

sought to be established, but they

must exclude bej'ond reasonable doubt
every other hypothesis except that

one. State v. Terrio, 98 Me. 17, 56
Atl. 217.

True test to determine value of cir-

cumstantial evidence in respect to its

sufficiency to warrant conviction, is

Vol. X
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b. Each Fact or Circumstance. (l.) Essential Fact Each es-

sential fact in chain of circumstance must be found by jury beyond
reasonable doubt in order to convict,-'^ and all facts must be con-
sistent with each other and with the main fact to be proved ;-* cir-

cumstances must be so linked together as to constitute a perfect

chain.-^ The decisions are not. however, free from some conflict

not whether the proof establishes cir-

cumstances which are consistent or
which coincide with hj-pothesis of
guilt, but whether circumstances sat-

isfactorily estabHshed are of so con-
clusive a character and point so sure-

ly and unerringly to guilt as to ex-
clude every hypothesis of innocence.
Cavender v. State, 126 Ind. 47, 25
N. E. 875.

27. California. — People v. Dole,

122 Cal. 486, 55 Pac. 581, 68 Am. St.

Rep. 50.

Florida. — Gavin z'. State, 42 Fla.

553, 29 So. 405.

Kansas. — State v. Furney, 41
Kan. 115, 21 Pac. 213. 13 Am. St.

Rep. 262.

Michigan. — People v. Stewart, 75
Mich. 21, 42 N. W. 662.

Montana. — State v. Gleim, 17

Mont. 17, 41 Pac. 998, 52 Am. St.

Rep. 65s, 31 L. R. A. 294.

Nevada. — State v. Maher, 25 Nev.
465, 62 Pac. 236.

North Carolina. — State v. Crane,
116 N. C. 530, 15 S. E. 231; State v.

Messimer, 75 N. C. 385.
Oklahoma. — Hodge v. Territory,

12 Okla. 108, 69 Pac. 1077; Mahaffey
V. Territory, 11 Okla. 213, 66 Pac.

342.

In cases of purely circumstantial
evidence, if any of the facts or cir-

cumstances established be absolutely
inconsistent with hypothesis of guilt,

that hypothesis cannot be true. Peo-
ple V. Aiken, 66 Mich. 460, ;i;i N. W.
821, II Am. St. Rep. 512.

A few or a niultitude of facts

proved, all consistent with supposi-
tion of guilt are not enough to war-
rant conviction ; circumstances must
all concur to show that prisoner com-
mitted crime, and must all be incon-
sistent with any other rational con-
clusion. Home V. State, i Kan. 42,

81 Am. Dec. 499.

A distinction is drawn between a
circumstance proven and a necessary
link, and if jury has any reasonable

Vol. X

doubt about any one of the necessary
facts or links they should acquit.

People V. Stewart, 75 Mich. 21, 42 N.

W. 662; People v. Willett, 105 Mich,
no, 62 N. W. 1 115.

Various Independent C i r c u m-
stances— Where each circumstance
relied upon by state is a necessary
link, an instruction that each circum-
stance must be established beyond a

reasonable douLt is proper ; but

where various independent circum-
stances are relied upon to establish

a fact, jury must be satisfied upon
whole evidence of guilt. State v.

Crane, no N. C. 530, 15 S. E. 231.

28. Each fact in chain of facts

from which the main fact in issue is

to be inferred must be proved by
same weight and force of evidence as

if that one were the main fact in is-

sue, and all facts must be consistent

with each other and main fact to be
proved. Harrison v. State, 6 Tex.
Crim. 42; Com. z'. Webster, 5 Cush.
(Mass.) 295. 52 Am. Dec. 711.

29. Lawless v. State, 4 Lea
(Tenn.) 173.

Where independent facts and cir-

cumstances are relied upon to identify

accused as the person who committed
the crime, each material independent
fact or circumstance necessary to

complete the chain or series of inde-

pendent facts or circumstances tend-

ing to establish a presumption of guilt

should be establiched to same degree
of certainty as the main fact. People

V. Ah Chung, 54 Cal. 398.

Every material fact essential to

constitute defendant's guilt must be
proved beyond a reasonable doubt.

But these facts may be proved by
evidence or circumstances, some of

much and others of little weight, rest-

ing on the testimony of different de-

grees of credibility and intelligence

;

there may be links when separately

considered about which there are rea-

sonable doubts, but where entire evi-

dence is considered, each link
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on the principle that every circumstance must be proved beyond
reasonable doubt."°

(2.) Subsidiary Evidence.— The doctrine of reasonable doubt, as

a rule, has no application to mere matters of subsidiary evidence,

taken item by item, which may aid in proving essential facts.^^

2. Defense. — Subject to a few exceptions, mostly among the

earlier cases,^- the doctrine of reasonable doubt applies alone to

criminative facts, and exculpatory facts need not be believed be-

strengthens every other link, and thus
there may be a complete chain of evi-

dence, satisfying beyond reasonable
doubt of guilt. Bressler v. People,

117 111. 422, 8 N. E. 62.

Facts Arranged Linkwise..— While
it is not necessary that each es-

sential fact in chain of circum-
stance solely relied on when sepa-

rately considered should be found be-

yond reasonable doubt, yet if convic-

tion depends entirely upon circum-
stances arranged linkwise, each and
every link must Le established beyond
a reasonable doubt. State v. Cohen,
108 Iowa 208, 78 N. W. 857. 75 Am.
St. Rep. 213.

30. It is sufficient if evidence as a

whole satisfies jury beyond reason-

able doubt
;
proof of each link in

chain is not necessary. Siebert v.

People, 143 111. 571, 32 N. E. 431.

Jury need not be satisfied of every
link in chain necessary to establish

guilt; it is a reasonable doubt arising

from consideration of whole evidence

which entitles defendant to acquittal.

State V. Hayden, 45 Iowa 11. See
also Clare v. People, 9 Colo. 122,

ID Pac. 799; Graves v. People, 18

Colo. 170. 32 Pac. 63.

31. The doctrine of reasonable

doubt is applicable only to the con-

stituent elements of the crime of

which the accused is charged, and to

facts or group of facts which con-
stitute the entire proof of the material
or elementary facts. The subsidiary
and evidentiary facts which are not
essential elements of the crime when
considered as a whole though they
tend to prove or disprove the exist-

ence of one or more primary facts

necessary to make out the offense,

need not be proved beyond a reason-
able doubt. Davidson v. State. 135
Ind. 254, 34 N. E. 972; Rains z'.

State, 152 Ind. 69, 52 N. E. 450;
Osburn v. State, 164 Ind.' 262, 73 N.

E. 601 ; Hinshaw v. State, 147 Ind,

334, 47 N. E. 157; Hauk V. State, 148
Ind. 238, 46 N. E. 127, 47 N. E. 465;
Wade V. State, 71 Ind. 535.
Illustration— Proof of malice

may consist of declarations claimed
to have been made at dififerent times
and places. Each declaration may be
evidence of a single witness. Each wit-
ness may be to some extent discred-
ited and a reasonable doubt thrown
on his testimony, standing alone, and
yet the combined effect of the testi-

mony of all the witnesses may consti-

tute proof beyond a reasonable doubt
of alleged ultimate fact of malice or
premeditation, which the testimony
of each of the witnesses standing by
itself is in some degree doubtful, yet,

all viewed together, each has refer-

ence to a declaration distinct from all

the others ; they become mutually cor-

roborative and constitute, within the
meaning of criminal law, indubitable

proof of the final inference.

An illustration is furnished in the
question of the presence at, or ab-
sence of the accused from the place
at time of homicide or other offense
charged. A number of witnesses may
each testify to having seen the ac-
cused, at or near the time of the com-
mission of the crime. Each witness
speaks independently of each other,

and saw the accused at a different

time, near or far from the time when
he was seen b\' the other witnesses,

and the testimony of each witness is

shown to be in some degree> and for

some reason doubtful. Now the see-

ing and recognition of the accused
at the place testified to by each wit-

ness, are facts to be considered
against the accused, but they are not
each, nor any of them when consid-

ered separately, proven true beyond
reasonable doubt. Wade v. State, 71
Ind. 535-

32. See note 38.

Vol. X



632 REASONABLE DOUBT.

yond a reasonable doubt in order that defendant may be acquitted.^^

Mitigation, Excuse or Justification, it is held by some courts, must
be established by preponderance of evidence, as in civil cases f*
others that evidence is sufficient which raises a reasonable doubt
as to whether act was justified or not/^°

Good Character may be sufficient to generate a doubt when consid-

ered in connection with other evidence. ^"^

Alibi If upon the w^hole evidence, including that ofifered by

prosecution, as well as that adduced in support of plea of alibi, a

reasonable doubt is raised as to the guilt of accused he is entitled to

acquittal.^"

33. Dyson v. State, 13 Tex. Crim.

402 and following notes.

34. People v. Tidwell, 5 Utah 88,

12 Pac. 638; Territory v. Edmonson,
4 Mont. 141, I Pac. 738; State v.

Pierce, 8 Nev. 291 ; State v. Bert-

rand, 3 Or. 61 ; State v. Ballon, 21 R.

I. 607. 40 Atl. 861.

Self-Defense Evidence Must Pre-

ponderate in Support of Plea.
United States v. Crow, 3 Dak. 106,

14 N. W. 437; Weaver v. State, 24
Ohio St. 584 ; State v Ballon, 20 R. I.

607, 40 Atl. 861 ; State v. Manns, 48
W. Va. 480, 37 S. E. 613.

35. Evidence raising a reasonable

doubt as to whether it was justifiable

is sufficient. Morgan v. State, 16

Tex. App. 593, overruling Sharp v.

State, 6 Tex. App. 650; People v.

Marshall. 112 Cal. 422, 44 Pac. 718.

Self-Defense— If evidence raises

a reasonable doubt conviction is not
justified.

Lewis V. State, 120 Ala. 339, 25 So.

43; People z'. Bushton. 80 Cal. 160,

22 Pac. 127, 549, overruling People v.

Hong Ah Duck, 61 Cal. 387; Lamar
V. State, 63 Miss. 265 ; People v.

Downs, 123 N. Y. 558, 25 N. E. 988;
Com. V. Drum, 58 Pa. St. 9; State v.

Hutto, 66 S. C. 449, 45 S. E. 13 ; State

V. Prater, 52 W. Va. 132, 43 S. E. 230.

36. Pate v. State, 94 Ala. 14, 14

So. 665.

37. Alabama. — Alhritton V. State,

94 Ala. 76, ID So. 426; Pate v. State,

94 Ala. 14, ID So. 665 ; Prince v.

State, 100 Ala. 144, 14 So. 409, 46 Am.
St. Rep. 28.

Arkansas. — Ware v. State, 59 Ark.

379, 27 S. W. 486.

California. — People v. Fong Ah
Sing, 64 Cal. 253, 28 Pac. 233.
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Colorado. — Wisdom v. People, 11

Colo. 170, 17 Pac. 519.

Illinois. — Ackerson v. People, 124

111. 563, 16 N. E. 847.

Indiana. — Fleming v. State, 136

Ind. 149, 36 N. E. 154-

Iowa. — State v. Maher, 74 Iowa
77, 37 N. W. 2.

Louisiana. — State v. Ardoin, 49
La. Ann. 1145, 22 So. 620, 62 Am. St.

Rep. 678.

Michigan. — People v. Pearsall, 50
Mich. 233, IS N. W. 98.

Mississippi. — Pollard z'. State, 53
Miss. 410, 24 Am. Rep. 703.

Montana. — State v. McClellan, 23

Mont. 532, 59 Pac. 924, 75 Am. St.

Rep. 450.

Nebraska. — Henry v. State, 51

Neb. 149, 70 N. W. 924, 66 Am. St.

Rep. 450.

Nevada. — State v. Waterman, 1

1

Nev. 453.

New Mexico. — Wilburn v. Terri-

tory, 10 N. M. 402, 62 Pac. 968.

New York. — People v. Stone, 117

N. Y. 480, 23 N. E. 13.

Oklahoma. — Wright v. Territory,

5 Okla. 78. 47 Pac. 1069, following

Shoemaker v. Territory, 4 Okla. 118,

43 Pac. 1059.

South Carolina. — State v. Jackson,

36 S. C. 487, 15 S. E. 559, 31 Am. St.

Rep. 890.

South Dakota. — State v. Thorn-
ton, ID S. D. 349, 73 N. W. 196, 41

L. R. A. 530.

Tennessee. — Chappel v. State. 47
Tenn. 92.

Vermont. — State v. Ward, 61 Vt.

153, 17 Atl. 483.

IVest Virginia. — State v. Lowry,
42 W. Va. 205, 24 S. E. 561.

lVisconsi)i. — Emery v. State, loi

Wis. 627, 78 N. W. 145.
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Insanity, as a defense, by a few courts is required to be estab-

lished beyond a reasonable doubt,"^ but the overwhelming weight
of authority is, that defendant should be acquitted where the evi-

dence raises a reasonable doubt,^^ or where it preponderates in

his favor.'*''

3. Civil Actions.— A. In General. — In a few jurisdictions, in

certain statutory or other special proceedings of a quasi-criminal

nature, that is, such as are civil in form, but criminal in nature and

While as a distinct issue an alibi

must be established by preponderance
of evidence, yet if evidence ofifered

to show, it falls short of this in

weight, nevertheless such evidence is

for the consideration of the jury;
and if upon the whole case including

that part pertaining to alibi, they have

a reasonable doubt of guilt he should

be acquitted. State v. Maher, 74
Iowa 77, 37 N. W. 2.

38. Must be proved beyond reas-

onable doubt as a defense. State v.

Brinyea, S Ala. 241. See contra, Par-

rish V. State (Ala.), 36 So. 1012;

State V. Alarler, 2 Ala. 43, 36 Am.
Dec. 398; State v. Pratt, i Houst.

Cr. (Del.) 249. Contra, State v.

Thomas, i Houst. Cr. (Del.) 511;

State V. Ranee, 34 La. Ann. 186, 44
Am. Rep. 426; State v. Spencer, 21

N. J. h. 196. 46 Am. Rep. 778.

39. Alabama. — St^te z'. Marler,

2 Ala. 43, 36 Am. Dec. 398.

Colorado. — Jones tj. People, 23

Colo. 276, 47 Pac. 275.

Delazvare. — State v. Reidell, 9
Houst. 470, 14 Atl. 550.

Florida. — Armstrong z\ State, 30
Fla. 120, II So. 618, 17 L. R. A.

484.

Georgia.— Anderson v. State, 42
Ga. 9-

Illinois.— Lilly v. People, 148 111.

467, 36 N. E. 95.

Indiana.— Plummer v. State, 135
Ind. 308, 34 N. E. 968.

Kansas. — State v. Ni.xon, 32 Kan.
205, 4 Pac. 159.

Michigan. — People v. Garbutt, 17
Mich. 9, 97 Am. Dec. 162.

Mississippi. — Ford v. State, 73
Miss. 734, 19 So. 66s, 35 L. R. A.
117.

Montana. — State v. Peel, 23 Mont.

358, 59 Pac. 169, 75 Am. St. Rep.
529-

Nebraska. — Knights v. State, s8
Neb. 225, 78 N. W. 508. 76 Am. St.

Rep. 78.

Nezu Hampshire. — State z'. Bart-
lett, 43 N. H. 224, 80 Am. Dec. 154.

N'ezv Mexico. — Faulkner z\ Terri-
tory, 6 N. M. 464, 30 Pac. 905.

Nezv York. — People v. Tavlor, 138
N. Y. 398. 34 N. E. 275.

South Carolina. — State v. Cole-
man, 20 S. C. 441.

Tennessee. — King v. State, 91
Tenn. 617, 20 S. W. 169.

Wisconsin. — Revoir v. State. 82
Wis. 295. 52 N. W. 84 (by statute).

40. Insanity May Be Estab-
lished by Preponderance of Evi-
dence. Alabama. — Vsivnsh v. State.

36 So. 1012.

Arkansas. — Cavaness v. State, 43
Ark. 331.

California. — People v. Suesser. 142
Cal. 354.. 75 Pac. 1093.

Georgia. — Keener v. State, 97
Ga. 388, 24 S. E. 28.

Idaho. — People v. Walter, i Idaho
386.

Illinois. — Sprague v. Dodge, 48
111. 142. 95 Am. Dec. 523.

lozva. — State v. Thiele, 119 Iowa
659,^ 94 N. W. 256.

Kcntuckv. — Moore z'. Com., 92
Ky. 630, 18 S. W. 833.

Maine. — State v. Lawrence, 57
Me. 574-

Massachitsetts. — Com. z'. Rogers,

7 Mete. 500, 41 Am. Dec. 458.

Missouri. — State v. Wright, 134
Mo. 404, 35 S. W. 1 145.

Nevada. — State v. Lewis, 20 Nev.

333. 22 Pac. 241.

New Jersey. — Graves v. State, 45
N. J. L. 347. 46 Am. Rep. 778.

North Carolina. — State v. Davis,

109 N. C. 780, 14 S. E. 55-

Vol. X
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effect,*^ and where a criminal charge is made in a civil proceed-

ing, proof beyond reasonable doubt is required.*^

B. Pe;nalty and Forfeiture. — In proceedings to recover dou-
ble damages, and for forfeiture for presenting a false claim against

the United States government^'"' by impounder to recover penalty

under statute against owner of animal for not redeeming or re-

plevying,'** vmder satute to recover treble value for property feloni-

ously taken,*^ proof must be beyond a reasonable doubt.

C. Bastardy. — In proceedings under bastardy act, the paternity

of the child, being a material issue, must be found on evidence

placing it beyond a reasonable doubt. **^

D. Usury. — Strict proof of usury will be required.*^

E. Criminal Charge In Civil Proceedings. — Where in a civil

suit a criminal offense is charged in the pleadings, such charge must
be proved beyond a reasonable doubt.*® But the charge must be

set out in the pleadings and issue joined thereon.*^

41. United States. — Chaffee v.

United States. i8 Wall. 516; United
States z\ Shapleigh, 54 Fed. 126.

Connecticut. — Munson v. Atwood,
30 Conn. 102.

Maine. — Sinclair v. Jackson, 47
Me. 102, 74 Am. Dec. 476; Decker v.

Somerset Mut. F. Ins. Co., 66 Me.
406.

Missouri. — Town of Glenwood v.

Roberts, 59 Mo. App. 167.

Nezv Jersey. — Warwick v. Marlatt,

25 N. J. Eq." 188.

Vermont. — Riker v. Hooper, 35
Vt. 457, 82 Am. Dec. 646. Contra,
Burnett v. Ward, 42 Vt. 80.

IVisconsin. — Baker v. State, 47
Wis. Ill, 2 N. W. no.

42. See Note 46.

43. United States v. Shapleigh,

54 Fed. 126. See Chaffee v. United
States, 18 Wall. (U. S.) 516.

Penalty for violation of town ord-
inance requires full proof. Ewbanks

Vol X

V. Town of Ashley, 36 111. 177; Town
of Glenwood v. Roberts, 59 Mo. App.
167.

44. Riker 7'. Hooper, 35 Vt. 457,
82 Am. Dec. 646. See Burnett v.

Ward, 42 Vt. 80.

45. Munson v. Atwood, 30 Conn.
102.

46. Baker v. State, 47 Wis. in,.

2 N. W. no.
47. Warwick v. Marlatt, 2£ N. J.

Eq. 188.

48. Sinclair v. Jackson, 47 Me.
102, 74 Am. Dec. 476; Butman v.

Hobbs, 35 Me. 227; Kane v. Hiber-
nia Mut. F. Ins. Co., 9 N. J. L. 441,
20 Am. Rep. 409. To fasten upon
a man a heinous act requires stronger
proof than to fasten an indifferent

one. Decker v. Somerset Mut. F.

Ins. Co., 66 Me. 406.
49. Sinclair v. Jackson, 48 Me. 10,

74 Am. Dec. 476; Sprague v. Dodge^
48 111. 142, 95 Am. Dec. 523.



REBUTTAL.

I. THE ORDER OF EVIDENCE IN GENERAL, 635

1. The Usual Rides, 635

2. Discretion Exercisable in Administration of Rules, 639

3. In Chancery Proceedings, 641

II. REBUTTAL, 642

1. In General, 642

2. Evidence Strictly in Rebuttal, 646

3. Evidence Not Strictly in Rebuttal, 648

III. SURREBUTTAL, 654

1. In General, 654

2. Evidence Strictly in Surrebuttal, 654

3. Evidence Not Strictly in Surrebuttal, 655

I. THE ORDER OF EVIDENCE IN GENERAL.

1. Usual Rules.— The Original Case.— Upon the trial of a civil

or criminal action, it is the usual rule that the complainant (by

whom is meant in this article the person or party who has the

affirmative of the principal issue or issues involved) shall first in-

troduce all the evidence tending to sustain such issue or issues,

and that the defendant shall then put in such evidence as is prop-

erly receivable to destroy the force of the complainant's case, to-

gether with all such other evidence as may tend to sustain any

affirmative issue or issues raised by the defendant in avoidance of

the complainant's demand. Such evidence as is put in by the com-

plainant in opening his case constitutes the complainant's original

case, or case in chief; that put in by the defendant in opening his

case constitutes his original case, or case in chief.^

1. England. — Braydon v. Goul- Idaho. — Code Civ. Proc. § 3464
man, i Man. 115. (civ. causes). Penal Code §5448
Arkansas. — Sandels & H. Dig. of (crim. causes).

Stat. 1894, §5820 (civ. causes), same, ////how. — Mueller v. Rebhan, 94
§§2222 and 2223 (crim. causes). 111. 142 (the court holding that it is

California. — Coda Civ. Proc. §607 not true in Illinois that the party on
(civ. causes). Penal Code, §1093 whom rests the burden of proof is

(crim. causes). only required to put in sufficient evi-

Connecticut. — Hathaway v. Hem- dence in the first instance to make
ingway, 20 Conn. 191. a prima facie case).

Vol. X
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In putting- in his original case, the complainant is not required

to anticipate the defendant's possible afifirmative defensive issues

by giving evidence in rebuttal thereof,^ nor is it proper for him

Indiana. — Burns' Anno. Stat. 1901,

§ 1892 (crim. causes) ; Ellison v.

Branstrator, 153 Ind. 146, 54 N. E.

433-
loiva. — Manning v. Burlington C.

R. & N. R. Co., 64 Iowa 240, 20 N.
W. 169 (thus in an action for per-

sonal injuries, the plaintiff is re-

quired to introduce all the evidence

he has tending to show his injury

and the extent of it at the time of

giving his evidence in chief).

Louisiana. — State z'. Pruett, 49
La. Ann. 283, 21 So. 842 (in a crim-

inal cause, the state should at once
offer on its side all the evidence

which it has, and not reserve its real

or main attack until after defendant
has closed his case) ; State v. Spen-
cer, 45 La. Ann. i, 12 So. 135.

MassacJiusetts. — Gushing v. Bill-

ings. 2 Cush. 158 (" The orderly

course of proceeding requires that

the party, whose business it is to go
forward, should bring out the strength

of his proof in the first instance").

Missouri. — Rev. Stat. 1899, § 2627
(crim. causes).

Nebraska. — Cobbey's Anno. Stat.

1903, §2613 (crim. causes).

Nevada. — McLeod v. Lee, 17 Nev.
103, 119, 28 Pac. 124 ("As a general

rule, a plaintiff who has introduced
witnesses in chief upon any given
point, should produce all of his tes-

timony upon that point before he
closes his case").

New York. — Code Crim. Proc.

§388 (Rev. Stat. Codes & Gen. L.

p. 3841, § 262) (crim. causes) ; Mar-
shall V. Davies, 78 N. Y. 414 (" No
rule for the conduct of a trial is

more familiar than that the party
holding the affirmative is bound to

introduce all the evidence on his side

before iTe closes. . . . He must
exhaust all his testimony in support
of the issue on his side before the

testimony on the opposite side has
been heard") ; Ford z>. Niles, i Hill

300; Hastings z'. Palmer, 20 Wend.
225.

North Dakota. — Rev. Codes 1905,

§ 7020 (civ. causes) ; same, §

(crim. causes).

Vol. X

O/i/o. — Bates' Anno. Stat. (6th

ed.) §7300 (crim. causes); Graham
V. Davis, 4 Ohio St. 362, 381.

Oklahoma. — Rev. & Anno. Stat.

1903, § 4462 (civ. causes) ; same,

§5484 (crim. causes).
Oregon. — Code Civ. Proc. 1902,

§ 132 (civ. causes) ; State v. Hun-
saker, 16 Or. 497, 19 Pac. 605 (crim.

causes).

Utah. — R^w. Stat. 1898, §3147
(civ. causes) ; same, § 4845 (crim.

causes).

Vermont. — Stevens v. Dudley, 56
Vt. 158. (At an earlier period, in

this state, however, the rule pre-

vailed that the plaintiff was entitled

to rest upon making a prima facie

case, and after the defendant had
rested, was authorized to introduce

further testimony in support of his

principal case, as well as evidence in

rebuttal of defendant's defenses. The
defendant in opening was required to

put in all his testimony in answer to

plaintiff's principal case, but where in

defense the defendant set up affirm-

ative issues in avoidance, it was his

right in his case in chief to put in

only sufficient evidence in respect to

them to make a prima facie case, and
then after the plaintiff's case in re-

buttal had been given, to put in such
additional evidence on his affirmative

defenses as he should deem expedi-
ent.) Kent V. Lincoln, 32 Vt. 591;
Goss V. Turner, 21 Vt. 437. See also

Clayes v. Ferris, 10 Vt. 112.

Washington. — Codes & Stat. 1897,

§ 4993 (civ. causes).

Wisconsin. — McGowan v. Chicago
& N.-W. R. Co., 91 Wis. 147, 64 N.
W. 891.

Wyoming. — Rev. Stat. 1899, § 5371
(crim. causes) ; Keffer z>. State, 12

Wyo. 49, 72, Pac. 5S6.
2. Keffer v. State, 12 Wyo.

49, JT, Pac. 556 (crim. cause).
" Strictly, the plaintiff, or party

holding the affirmative, is bound, in

the first instance, to introduce al' the

evidence on his side, except that

zvhich operates merely to anszver or

qualify the case as it is sought to be

made out by his adversary's proof."
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to do so, although the trial court may in its discretion permit it.^

In England, it appears that a dififerent rule prevails.'*

Rebuttal.— By evidence in rebuttal is meant such evidence as

is introduced by the complainant immediately after the defendant

has closed his original case. Evidence tending to explain the com-
plainant's case as already made, to sustain the credibility of his own
witnesses, to impeach the credibility of the evidence put in by de-

fendant, or to destroy the force of the affirmative case made by
the defendant for the purpose of avoiding the complainant's de-

mand is termed " evidence strictly in rebuttal.
"^

(Italics ours.) Hastings v. Palmer,
20 Wend. (N. Y.) 225.

" The plaintiff, or party holding

the affirmative, must try his case out

when he commences, and is bound
to introduce all the evidence on his

side, except that which operates

merely to anszver, avoid, or qualify

the case as made out by his adver-

sary's proof." (Italics ours.) Mc-
Gowan V. Chicago & N.-W. R. Co.,

91 Wis. 147, 64 N. W. 891.

3. Neilson v. Nebo Brown Stone
Co., 25 Utah 2i7< 69 Pac. 289.

4. " When affirmative pleas of jus-

tification are put on the record with
the general issue, the plaintiff's coun-
sel may, if they please, not only

prove the facts of the declaration,

but also may, in the first instance,

and before the defendant's case is

gone into at all, go into any evi-

dence which goes to destroy the ef-

fect of the justifications, by way of

anticipating the defence ; or they
may, if they please, content them-
selves with proving the fact on the

general issue, and then close their

case, leaving the defendant to make
out his justifications as he can, and
afterwards go into evidence in reply,

as to the justifications." Pierpont v.

Shapland, i Car. & P. (Eng.) 447.

In actions of libel " the plaintiff'

may, if he thinks fit, content himself
with proof of the libel, and leave it

to the defendant to make out his

justification ; and then the plaintiff

may, in reply, rebut the evidence pro-
duced by the defendant. But if the
plaintiff in the outset, thinks fit to

call any evidence to repel the justi-

fication, then, I am of opinion, that

he should go through all the evidence
he proposes to give for that purpose,
and that he shall not be permitted to

give further evidence in reply. It is

much more convenient for the due
administration of justice that this

course should be adopted, otherwise

there will be no end to evidence on
either side, as the defendant would
be entitled to call witnesses to answer
those last produced by the plaintiff

to rebut the justification." Browne
V. Murray, Ry. & M. (Eng.) 254.

5. That it is proper for complain-
ant to put in further evidence after

defendant has rested his original

case, see, Braydon v. Goulman, i

Man. (Eng.) 115; Mueller v. Reb-
han, 94 111. 142, Ellison v. Branstra-

tor, 153 Ind. 146, 54 N. E. 433 ; Mar-
shall v. Davies, 78 N. Y. 414; Ford
V. Niles, I Hill (N. Y.)_ 300. See
also the statutes cited in note i,

ante.

Instances of Evidence in Rebuttal.

Where in defense of an action on
a partnership liability defendant puts

in the declarations of the other de-

fendants that there was no partner-

ship, it is proper to permit plaintiff

to put in their counter declarations.

Nelson v. Lloyd, 9 Watts (Pa.) 22.

In an action for ejectment, where
plaintiff claims certain land of a de-

cedent as the representative of the

devisees thereof under the decedent's

will, and defendant, who was one of

the devisees, claimed it in exclusion

of the other devisees his rightful ten-

ants in common, and defendant put

in evidence in defense that he held

it for the benefit of his cotenants as

well as his own, it is proper to per-

mit plaintiff to show in rebuttal de-

fendant's declaration that he claimed

the land as his own and that the

alleged cotenants had no claim to

it at all. Gallaher v. Collins, 7
Watts (Pa.) 552.

Vol. X
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Surrebuttal, — After the evidence in rebuttal has been put in, the
defendant may in turn be permitted to again defend against the

new subsidiary issues raised by plaintiff, by attacking the credibil-

ity of the evidence adduced by complainant in support of such is-

sues, or by raising yet other subsidiary issues calculated to avoid
the force of the subsidiary issues raised by the complainant. Evi-
dence given by defendant for this purpose is termed "evidence in

surrebuttal."*^

Subsequent Stages.— It is clear that it is logically possible for this

process of "confession and avoidance" to continue without limit,

and that thus a trial might be indefinitely prolonged, each party

in turn putting in new evidence; it is equally clear, however, that

in practice the number of new subsidiary issues that can be raised

in avoidance of those already brought in is rapidly exhausted and
that it is rarely necessary that a trial should proceed beyond the

stage of surrebuttal.'^

In an action for negligently run-

ning down plaintiff's horse with de-

fendant's train, where defendant puts
in evidence that the engineer was
looking ahead at the time of the
accident but did not see the horse in

time to avoid the injury, it is com-
petent for plaintiff to show in re-

buttal that a horse within twenty-
five feet of the track could be seen
for 1500 feet before the place of

accident was reached. Borneman v.

Chicago St. P. M. & O. R. Co. (S.

D.), 104 N. W. 208.

6. Where the defendant in an ac-

tion, after the plaintiff has made out
a prima iacie case and rested, does
not attempt to disprove, or rebut,

any fact which the plaintiff has
proved, but introduces evidence un-
der his pleas in bar, to establish an
independent, substantive fact, show-
ing a discharge of the claim which
the plaintiff had shown against him,
on such issue the defendant is

obliged to take the affirmative. But
in putting in such defense the de-

fendant is not bound to anticipate

Avhat answer the plaintiff would or
could make to it, but might content
himself in the outset by establishing

such defense prima facie, with the
same right to sustain it by rebutting
evidence in case it was attacked by
the plaintiff, as the plaintiff had as
to the issue when the affirmative

ground belonged to the defendant.
Goss V. Turner. 21 Vt. 437.

Instances of Evidence in Surre-

buttal— Where in an action for

rent the defense was the abandon-
ment of the lease by defendant with
plaintiff's consent, and in support
thereof defendant put in evidence
that about the time the defendant
abandoned the leased premises plain-

tiff treated with a third person for

the lease of the premises to him,
and plaintiff in rebuttal gave evi-

dence that the negotiations with the
third person were solicited by the
third person in collusion with de-
fendant to give color to his defense,

the defendant in surrebuttal may
properly put in the evidence of the

third person that prior to his taking

of a lease from plaintiff he had no
conversation with defendant. Hill v.

Robinson, 23 Mich. 24.

Where in an action on a note, the

defendant in the course of his evi-

dence in defense put in evidence of

the consideration for the note, and
plaintiff in rebuttal put in evidence
that certain costs of suit were a part

of the consideration, it Vi^ould be
proper for defendant in surrebuttal to

put in evidence that the costs were
not a part of the consideration and
also to put in evidence a check which
he testified Avas given in payment of

the costs. Matlock v. Wheeler, 29
Or. 64, 43 Pac. 867, 40 Pac. 5.

7. Goss V. Turner, 21 Vt. 437.

Where in his case in chief plaintiff

calls the defendant as a witness, and
afterwards in rebuttal calls another
witness who testifies to an admission

Vol. X
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2. Discretion Exercisable in Administration of Rules. — Object

and Rigidity of Rules.— The object of the rules governing the or-

der of the introduction of evidence on a trial is to promote the ef-

ficient administration of justice,^ and the convenience of courts,**

and except as of use in attaining these ends are oi comparatively

little moment.^** Thus from their very nature they are subject to

modifications and exceptions.^^ For the constantly varying cir-

cumstances surrounding different cases, and the haste and con-

fusion frequently prevalent at jur>i trials, may often cause these

rules, if enforced, to lead to unjust results.^^

of defendant's at variance with his

testimony, and defendant in surrebut-

tal explains such variant statement,

it is not an abuse of the discretion of

the trial court to refuse to permit

the witness who testified in rebuttal

to be recalled by plaintiff in re-

rebuttal to testify to another state-

ment of defendant's. Brown v. Mar-
shall, 120 Ind. 323, 22 N. E. 312.

8. State V. Pruett, 49 La. Ann.
283, 21 So. 842; King V. State, 74
Miss. 576, 21 So. 235 ;

Johnson v.

Burns, 39 W. Va. 658, 20 S. E. 686.

9. Braydon z'. Goulman, i Man.
(Eng.) 115 (without this rule, con-

fusion, loss of time, and captious and
irritable conduct must follow) ; Jones
V. Galbraith (Tenn.), 59 S. W. 350
(without this rule, the confusion in

the examination of cases before a
jury would be intolerable, and the

prolixity of investigations intermin-

able).

10. "The order of proof is a
slight matter; ... it is seldom
that a case will be presented in which
the judgment of the district court

will be reversed because of the man-
ner or order in which competent tes-

timony is presented. If the testimony
is such that a jury ought to consider

it, the time or manner in which it is

presented is of comparatively little

moment. Only in an extreme case will

it be held that the manner or order
of presenting competent testimony
violates a substantial right of either

party." Blake v. Powell, 26 Kan. 320.

11. State V. Spencer, 45 La. Ann.
I, 12 So. 135.

" It certainly ought not to be the

law that where evidence, though in

chief, is omitted to be introduced in

its proper place, it is forever lost to

the party; for it is well settled that

the order of introducing evidence,

the time of its introduction, and
whether a party shall introduce fur-

ther evidence after that of the ad-

verse party has been heard, is a mat-
ter within the discretion of the trial

court." State v. Williams, 49 W. Va.

220, 38 S. E. 495-
" It should require a very strong

case of threatened evil to justify a

court in preventing a party from giv-

ing additional, confirmatory, cumula-
tive, and corroborative evidence,

either of facts previously proved, or

which tends to strengthen, add force

or probability to, such evidence."

Walker z'. Walker, 14 Ga. 242.

12. Goss V. Turner, 21 Vt. 437-
" Slight explanations will often ex-

plain apparent discrepancies, or ex-

hibit a witness's truthfulness; and a

court will not suffer truth to be

smothered by form, when a discreet

exercise of its power will prevent it."

Koenig v. Bauer, 57 Pa. St. 168.

''
It is sometimes necessary to ex-

amine a witness after the evidence is

regularly closed ; and it is important

that a judge should have the power
to allow it to be done. Such a pro-

ceeding may save the necessity of a
new trial." " Suppose a great num-
ber of witnesses to be called to prove
the genuineness of a sign.iture; and
when as many of tliem have testified

as are necessary, in the opinion of

the judge, to make a case, the court

interferes and stops the further in-

troduction of witnesses ; if, then, as

great or a greater number is called

and introduced on the other side, to

testify against the genuineness of the

signature, the judge has a discretion-

ary power to admit further witnesses

to be called in its support." Cash-
ing V. Billings, 2 Cusii. Olass.J 158.

Vol. X
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Scope of Discretion.— No rules regulating the circumstances under
whic'ii the rules relating to the order of evidence may be relaxed,
have been formulated/^ but their application at any stage of any
particular trial is in every instance entrusted to the- discfietion of
the trial court/* and the exercise of such discretion it is held will

13. " It is impossible to lay down
any universal rule upon such a sub-
ject. Much must depend upon the

posture and circumstances of the
particular case." Wood v. United
States. i6 Pet. (U. S.) 342, 361.

14. England. — Braydon v. Goul-
man, i Man. 115.

United 5/a/r.y. — Atchison T. & S.

F. R. Co. V. Phipps, 125 Fed. 478, 60

C. C. A. 314; Johnston v. Jones, i

Black 209, 226; Wood v. United
States. 16 Pet. 342, 361.

Alabama. — Southern R. Co. v.

Wilson (Ala.), 35 So. 561.

Arkansas. — Sandels & H. Dig. of

Stat. 1894. § 5820 (civ. causes) ; same
§2224 (crim. causes).

California. — Code Civ. Proc. § 607
(civ. causes) ; Penal Code § 1093
(crim. causes) ; Priest v. Union
Canal Co., 6 Cal. 170.

Georgia. — Milam v. State, 108 Ga.

29, Z2> S. E. 81S; Powell V. State, loi

Ga. 9, 29 S. E. 309, 65 Am. St.

Rep. 277.

Idaho. — Code Civ. Proc § 3464
(civ. causes); Penal Code §§5448
and 5449 (crim. causes).

Indiana. — Burns Anno. Stat. 1901,

§ 1892 (crim. causes) ; Kahlenbeck v.

State, 119 Ind. 118. 21 N. E. 460
(in a prosecution for murder, where
after the prosecution had closed its

case it discovers some new evidence

material to the case, it is not an
abuse of discretion for the trial court

to permit the introduction thereof in

the midst of the presentation of de-

fendant's case, where the court an-

nounced to the parties at the time

that its introduction would open up
the whole case).

Massachusetts. — Com. v. Meaney,
151 Mass. 55, 23 N. E. 730 (a court

trying a criminal cause has power to

permit competent evidence for the

commonwealth at any stage of the

trial, even after it had once rested

its case) ; Holbrook v. McBride, 4
Gray 215 ; Com. v. Moulton, 4 Gray

39; Gushing V. Billings, 2 Gush. 158.'
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Michigan.— People v. Wilson, 55
Mich. 506, 515, 21 N. W. 90s; Brown
V. Marshall, 47 Mich. 576, II N. W.
392. 41 Am. Rep. 728.

Mississippi. — Winterton v. Illi-

nois Cent. R. Co., y}, Miss. 831, 20
So. 157.

Missouri. — Rev. Stat. 1899, § 2627
(crim. causes); Beyer v. Hermann,
173 Mo. 295, 73 S.'W. 164; Fuller-

ton V. Fordyce, 144 Mo. 519, 44 S.

W. 1053.

Nebraska. — Cobbey's Anno. Stat.

1903, § 2613 (crim. causes) ; Baer v.

State. 59 Neb. 655, 81 N. W. 856;
Ream v. State, 52 Neb. 727, 73 N.
W. 227; Davis V. State, 70 N. W.
984, 997.

New York. — Code Crim. Proc.

§ 388 (Rev. Stat. Codes & Gen. L. pp.

3841-2, §262) (crim. causes); Ford
V. Niles, I Hill 300.

North Dakota. — Rev. Codes N.
D. 1905, §7020 (civ. causes); same,-

§§9984 and 9989 (crim. causes).

O/n'o. — Bates' Anno. Stat. (6tb

ed.) §7300 (crim. causes); Webb v.

State, 29 Ohio St. 35i-

Oklahoma. — Rev. & Anno. Stat.

1903, §4462 (civ. causes); same,

§5484 (crim. causes).

Oregon.— Code Civ. Proc. 1902,

§ 132 (civ. causes).

Pennsylvania. — Levers v. Van
Buskirk, 4 Pa. St. 309, 317.

Tennessee. — Jones v. Galbraith,

59 S. W. 350.

Texas. — Burt v. State, 38 Tex.
Crim. 397, 420, 40 S. W. 1000, 43 S.

W. 344, 39 L. R. A. 305 (the trial

court has the discretion to receive

evidence until the argument has been
concluded, whether in rebuttal or not.

Thus it is not error to refuse to ex-
clude evidence offered by the prose-
cution after defendant has rested, al-

though not strictly in rebuttal).

Utah. — Rev. Stat. 1898, §3147
(civ. causes) ; same, § 4845 (crim.

causes) ; Neilson v. Nebo Brown
Stone Co., 25 Utah 37, 69 Pac. 289.
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be reviewed by the appellate court only in case of gross abuse.^^

As Affected by Statutory Law. — Statutory rules regulating the or-

der of evidence substantially as herein explained are to be con-

strued as merely declaratory of the common law rules/"

3. In Chancery Proceedings. — In a chancery proceeding, where

Vermont. — State v. Magoon, 50
Vt. 333-

IVashingtou. — Codes & Stat. 1897,

§4993 (civ. causes).

JVest Virginia. — State v. Wil-
liams, 49 W. Va. 220, 38 S. E. 495;
McManus v. Mason, 43 W. Va. 196,

27 S. E. 293.

IV y m i n g. — Rev. Stat. 1899,

§ 5371 (crim. causes) ; Keffer v.

State. 12 Wyo. 49, 73 Pac. 556.
" This discretion should be exer-

cised in such a manner that neither

party shall be taken by surprise and
deprived without notice of an oppor-

tunity of producing any material

proof." Mueller z<. Rebhan, 94 111.

142. 150.

15. United States. — Atchison T.

& S. F. R. Co. V. Phipps, 125 Fed. 478,

60 C. C. A. 314 (prejudicial error

must be made clearly apparent before

an appellate court is justified in pred-

icating error thereon).

Alabama. — Southern R. Co. v.

Wilson (Ala.) 35 So. 561.

California. — Priest v. Union Canal

Co.. 6 Cal. 170.

Georgia. — Milam v. State, 108

Ga. 29. 2i3 S. E. 818 (to warrant a

reversal it must appear that from
the abuse of the discretion the

plaintiff in error has lost some sub-

stantial right, which, if allowed,

might have affected the verdict) ;

Hunley v. State. 104 Ga. 755, 30 S.

E. 958 (the mere fact that the trial

judge in a criminal cause permitted
the prosecution to open the case

three times and the defendant twice,

is not in itself an abuse of his dis-

cretion) ; Powell V. State, loi Ga. 9,

29 S. E. 309, 65 Am. St. Rep. 277.

Kansas. — Blake v. Powell. 26

Kan. 320.

Massachusetts. — Holbrook z'. Mc-
Bride. 4 Gray 215.

Michigan. — Brown ti. Marshall,

47 Mich. 576. II N. W. 392. 41 Am.
Rep. 728.

Mississippi. — Winterton v. Illi-

nois Cent. R. Co., 73 Miss. 831, 20

41

So. 157 (appellate courts should not

interfere to reverse the exercise of

this discretion by a trial court unless

such exercise appears to have been
had arbitrarily, capriciously, or un-
justl}'-).

O/u'o. — Webb v. State, 29 Ohio
St. 351 (The remedy for the abuse
of such discretion is by a motion for

a new trial. If reviewable on error

at all, it is only, when taken in con-

nection with all the evidence in the

case, it is shown to have prevented
the party from having a fair trial).

Pennsylvania. — Wilson v. Jamie-
son, 7 Pa. St. 126; Levers v. Van Bus-
kirk, 4 Pa. St. 309, 317 (the exercise

of this discretion cannot be made the

subject of error in the appellate

court).

Tennessee. — Jones v. Galbraith, 59
S. W. 350.

Utah. — Neilson v. Nebo Brown
Stone Co., 25 Utah 37, 69 Pac. 289.

Vermont. — State v. Magoon, 50
Vt. 333 (error is not predicable un-

less it is manifest that the variance

has operated to surprise, or in some
way worked a legal disadvantage to

the excepting party) ; Kent v. Lin-

coln, 32 Vt. 591 (the discretion can-

not be reviewed on appeal) ; Goss v.

Turner, 21 Vt. 437.

Virginia. — Reed v. Com.. 98 Va.

817. 36 S. E. 399.

West Virginia. — State v. Wil-
liams, 49 W. Va. 220, 38 S. E. 495
(the exercise of the discretion will

rarely, if ever, be ground for re-

versal).

The order of receiving evidence,

even in a criminal cause, is a matter

resting in the discreton of the trial

court, provided the accused has a fair

opportunit}' to meet the evidence pro-

duced against him. State v. Law-
rence. 70 Vt. 524. 41 Atl. 1027.

16. Keffer "'. State, 12 Wyo. 49-

72, Pac. 556. §388 of the New York
Code of Crim. Proc, prescribing the

order in which evidence shall be in-

troduced and stating that the court.

Vol. X



642 REBUTTAL.

the evidence is in the form of depositions and the case is tried

without the intervention of a jury, tlie foregoing rules as to the

order of evidence are not of much importance.^^

II. REBUTTAL.

1. In General. — Kinds of Evidence on Rebuttal.— Two classes

of evidence may be received on the stage of rebuttal : ( i ) evidence

strictly in rebuttal, and (2) evidence not strictly in rebuttal, con-

sisting usually of evidence merely cumulative or confirmatory of

that put in on the original case. These two classes of evidence must
be distinguished in considering the subject of evidence in rebuttal.^*

The fact that evidence which directly tends to rebut the evidence

for the defense also tends incidentallv to confirm or sustain the

for good reason in furtherance of

justice, may permit either party to

ofifer evidence upon his original case

after both sides have rested, was not

intended to alter the common law
rule, nor to require an affirmative

showing of a good reason and that

the admission of the evidence was in

furtherance of justice to render the

admission of the evidence sustainable

on appeal. People v. Keener, 154 N.

Y. 355, 48 N. E. 730: quoted with

approval in People r. Benham, 160 N.

Y. 402, 437, 55 N. E. II.

Under the statute requiring the

evidence in a cause to be introduced

in a certain order, but providing that

the court may for good reason in

furtherance of justice, vary the or-

der, it will not be regarded that any

departures from the established order
is erroneous unless the record shows
sufficient reasons for such departure.

The presumption is in favor of the

correctness of the ruling of the trial

court. Webb v. State, 29 Ohio
St. 351.

Kentucky Rule— Under § 220 of

the Criminal Code requiring the

state's counsel in a criminal cause to

offer his evidence in chief in support

of the indictment at the beginning of

the trial, testimony in chief should be

put in out of its regular order only

where there is good cause therefor.

So where a witness for the prosecu-

tion was present throughout the trial,

but was not put on the stand until

after the case for defendant had been
closed and then testified to facts

merely cumulative of those put in by
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the Commonwealth in the opening,

the admission of his testimony is

error. Oldham r. Com. (Kv.), 58
S. W. 418.

17. Jones v. Galbraith (Tenn.),

59 S. W. 350. The chancellor has all

the record before him and can read

it at his leisure before determining

the cause.

18. See Glenn v. Stewart, 167

Mo. 584. 67 S. W. 237.

Evidence Strictly and Not Strictly

in Rebuttal Distinguished In an

action for being run down by a street

car, where, after the plaintiff put in

his evidence that the accident oc-

curred at a certain place, defendant

put in evidence that it occurred at

another place, further evidence that

the accident occurred at the plac-e

plaintiff claimed in the opening is

not admissible as being strictly rebut-

ting evidence, for defendant's evi-

dence was merely a practical and
vivid way of denying and breaking
down plaintiff's statement as to the
place of accident, in order to bring
down the more material parts of the

case with it. Lansky v. West End
St. R. Co.. 173 Mass. 20, 53 N.

E. 129.

By strictly rebutting evidence is

meant " not merely evidence which
contradicts the witnesses on the op-

posite side and corroborates those of

the party who began, but evidence in

denial of some affirmative fact which
the answering party has endeavored
to prove." Marshall v. Davies, 78

N. Y. 414-
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complainant's original case does not render it the less evidence
strictly in rebuttal.^"

Relevancy and Competency of Evidence in Rebuttal. — The same rules

in general govern in respect to the relevancy and competency of
evidence offered on rebuttal as are applicable at any other stage
of a trial.-**

Frequently, however, evidence becomes relevant on rebuttal by
reason of the defenses interposed by defendant in his original case,

that would not have been relevant on complainant's original case.-^

19. Com. V. Moulton, 4 Gray
(Mass.) 39 (where in the opening the

commonwealth put in evidence that

about the time a crime was com-
mitted defendant was seen to run
from the building where it was com-
mitted, and in defense defendant gave
evidence tending to prove an alibi; in

rebuttal the state may show by an-

other witness that the defendant so

ran out); Ankersmit v. Tuch, 114 N.
Y. 51, 20 N. E. 819, reversing same
case under name of Ankersmit v.

Bluxome, 48 Hun i (Daniels, J., dis-

scntbig), (where on rebuttal plain-

tiff offered certain declarations of de-

fendant on a material point to im-
peach him, the fact that they might
have been put in as substantive evi-

dence on the opening does not render
their exclusion proper) ; Stetson v.

Croskey, 52 Pa. St. 230; State v.

Lawrence, 70 Vt. 524, 41 Atl. 1027;
McGowan v. Chicago & N. W. R.
Co., 91 Wis. 147, 64 N. W. 891.

Contra. — Rex v. Hilditch, 5 Car.
& P. (Eng.) 299 ("Whatever is a
confirmation of the original case can-
not be given as evidence in reply

;

and the only evidence which can ho.

given as evidence in reply, is that

which goes to cut down the case on
the part of the defense, without being
any confirmation of the case on the
part of the prosecution) ; Rex v.

Stimpson, 2 Car. & P. (Eng.) 415.
20. In order that evidence in re-

buttal may be relevant, it need not
be .essential. It may be cumulative,
it may be supererogatory, and still

be relevant. The point is not
whether the evidence offered is the
most convincing or persuasive, but
whether it tends to cut down, limit,

explain, or obviate the defense in any
part of it, or to illustrate some legiti-

mate answer to the defense. Corn-
stock V. Smith, 20 Mich. 338, 348.

Where defendant in an action puts
in evidence which is so connected
with the chief transaction that was
the subject of inquiry as not to be a
matter wholly foreign to the issue on
trial, it is competent for plaintiff to

put in other evidence contradicting
the same. Harrington v. Weselow-
ski, 104 Mass. 184.

Where in an action on an account
defendant read in evidence the credits
in plaintiff's day-books in his favor,
plaintiff is properly permitted to put
in evidence the books. Dewey v.

Hotchkiss, 30 N. Y. 497.
It is proper .for the trial court to

exclude irrelevant evidence when
offered in rebuttal. Sontag v. Good-
ing, 85 111. 452.

Where as part of his defense de-
fendant puts in evidence that plain-
tiff had not done the work well on a
certain mill which he had constructed,,

it is error to permit plaintiff to put
in evidence in rebuttal that he was a
first-class carpenter and joiner.

Maxted v. Fowler, 94 Mich. 106. 53
N. W. 921.

21. Illustrations. — In an action

for negligently breaking plaintiff's

wares, where defendant put in evi-

dence that they belonged to a cer-

tain third person, the court permitted
plaintiff in rebuttal to show that they
did not belong to the third person.

Whittingham v. Bloxham, 4 Car. &
P. (Eng.) 597.

In a prosecution for murder,
where defendant puts in evidence
that the night was dark as showing
the difficulty of identifying defend-
ant, it is proper for the state in re-

buttal to put in evidence as to

whether the light of the flash of a
revolver was sufficient to enable
another to identify the person firing

it. Fitzpatrick v. United States, 178

U. S. 304. 316.
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Moreover, if the defendant in making his defense puts in evi-

dence illegal for any cause, the complainant in rebuttal may prop-
erly rebut it by other evidence of like illegality ;-- thus if the de-

In a criminal cause, where defend-
ant puts in evidence that he was
present at a place distant from the

place of crime at such time before
its commission that he could not
have had time to reach it over the

pubHc roads by the time of its com-
mission and that the country was
covered with wire fences preventing
it from being reached by a more di-

rect route, it is proper rebuttal t^

show that defendant was in posses-

sion of a wire cutter. Goldsby v.

United States, i6o U. S. 70.

In an action for injuries to plain-

tiff's horse, caused by defendant neg-
ligently permitting his horse to run
into plaintiff's, where defendant gives

evidence that he loaned plaintiff a
horse and paid his veterinary bill

after the accident as an act of char-
ity, plaintiff may .properly show in

rebuttal that defendant had sued him
for the hire of his horse and the

veterinary services. Bassett v.

Shares, 63 Conn. 39, 27 Atl. 421.

Where in a prosecution for unlaw-
fully selling intoxicating liquor on a
certain occasion, defendant put in

evidence of repeated refusals on his

part to sell at other times^ it is proper
to permit the state to rebut said evi-

dence. Barnes v. State, 20 Conn. 254.

In an action to recover half the

cost of a party wall, where defendant
gives evidence of an oral agreement
between the parties that plaintiff

should pay the entire cost, it is error

to exclude, when offered in rebuttal,

a writing showing that at the time of,

and subsequent to, the alleged oral

agreement no such agreement had
been entered into. Marcus v. Do-
hany, 89 Iowa 658, 57 N. W. 427.

In an action for damages to plain-

tiff's person, property, and means of
support from liquors sold by defend-
ant to plaintiff's husband in two years
last past, where defendant supported
his defense with evidence that the

husband had been a toper for years
and long before defendant went into

business, sales to the husband by de-

fendant at times prior to the two
years may be shown in rebuttal.
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Gustafson v. Wind, 62 Iowa 281, 17

N. W. 523.

In a prosecution for murder, where
defendant's defense is that the fatal

shot was fired by another, it is proper
in rebuttal to prove that when the

other returned the gmi he had bor-
rowed and which he had at the time
of the homicide it had not been dis-

charged. Gaines v. Com., 50 Pa.
St. 319, 329.

Where in an action against a Sher-
iff for converting a mare which he
levied on as the property of a third

person, plaintiff proved ownership in

himself, and defendant thereupon put
in evidence of her transfer to a third

person, it is error to exclude evi-

dence offered by plaintiff in rebuttal

tending to show that the third per-

son had allowed the plaintiff to as-

sert ownership in the mare in him-
self after the alleged transfer.

Roberts v. Young, 42 Pa. St. 439.

In an action to recover damages
for the taking of plaintiff's property
for use by defendant railway, where
defendant puts in evidence that the

property taken was below low-water
mark (and therefore not private

property), it is proper to permit
plaintiff in rebuttal to prove the con-

trary. Diedricks v. North W. Union
R. Co., 47 Wis. 662, 3 N. W. 749-

Where accused in defense put in

evidence of his own flushed and un-
natural condition at times and that he
never drank intoxicants (such evi-

dence being offered to show that he

was mentally unbalanced), the state

in rebuttal might properly show that

he drank intoxicants. Hoover v.

State, 161 Ind. 348. 68 N. E. 59i-

In an action for running a person

down with a team, where defendant
gives evidence that the teamster was
a careful man in the management of

teams, it is proper to permit plain-

tiff to show the teamster's reputation

for being frequently intoxicated.

Hudson V. Houser, 123 Ind. 309, 24
N. E. 243.

22. Roark v. Greeno. 61 Kan. 299,

59 Pac. 655.

Where in a prosecution for murder
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fendant's evidence is irrelevant-" or incompetent,-* it is proper to

rebut it with evidence of similar irrelevancy or incompetency. In

some jurisdictions the introduction of such evidence seems to be a

right of the complainant,-^ while in others its admission is discre-

tionary with the trial court.-" When once put in, the evidence

given by either or both sides on such point will not be struck out

defendant puts in evidence of all the

particulars of a former difficult}- be-

tween himself and deceased, it is

proper to permit the state to put in

its version of the difficulty, although

both items of evidence are illegal.

Gordon v. State (Ala.), 30 So. 30.

Where evidence put in by the pro-

secution in a criminal cause is directly

in rebuttal of that given by the de-

fendant in his testimony in chief in

his own behalf, an objection to it on
the ground that it was illegal can-

not be sustained. Winslow v. State,

92 Ala. 78, 9 So. 728.

Where certain facts were erron-
eously embodied in a hypothetical

question put by defendant to its ex-
pert witness, the defendant having
embodied them in his question can-

not be heard to complain that the
plaintiff pursued the same course of

examination in rebuttal. Endowment
Rank K. P. v. Steele (Tenn.), 69 S.

W. 336.

23. Mclntyre v. White (Ala.) 26
So. 937; Mobile & B. R. Co. v. Ladd,
92 Ala. 287, 9 So. 169 (where in an ac-

tion for running down an ox with
a train, defendant put in evidence
that the night was very dark, and
plaintiff, in rebuttal, evidence that

there was a full moon and what was
the time of its rising) ; Gandy 7'.

State, 82 Ala. 61, 2 So. 465; Barnes
V. State, 20 Conn. 254.

Hunt V. Lowell Gas Light Co., 3
Allen (Mass.) 418 (Where in an ac-

tion for personal injury caused by an
escape of illuminating gas into plain-

tiff's house, defendant put in evi-

dence that it did not escape in great
or dangerous quantities into houses
in the vicinity of plaintiff's, it is

proper to permit plaintiff to put in

evidence of one of the residents in

one of such houses in contradiction.
For the evidence having been intro-
duced by defendant for some purpose
which it deemed to be of importance,
must be considered to be material.

and therefore subject to be refuted

by showing the witness' contradictory

statements or to be disproved by any
competent countervailing proof).

Ransom v. Bartley, 70 Mich. 379,

38 N. W. 287; Stephens v. People,

19 N. Y. 549, 572; State v. Arm-
strong, 2)7 Wash. 51, 79 Pac. 490;
Sisler v. Shaffer (W. Va.), 28 S.

E. 721.

24. Ingram v. Wackernagel, 83
Iowa 82, 48 N. W. 998.

Where in an action for negligence
defendant puts in evidence of subse-

quent repairs, the introduction by
plaintiff on rebuttal of further evi-

dence in reference to the matter will

not justify interference with the ver-

dict by the appellate court. Atchison
T. & S. F. R. Co. V. Reesman, 60
Fed. 370, 9 C. C. A. 20.

Where defendant gives his version
of a conversation relating to the

transaction in suit, which would have
been incompetent if offered by plain-

tiff in his case in chief, plaintiff in

rebuttal is properly permitted to give

his version of it. Bogk v. Gassert,

149 U. S. 17, 25.

Where defendant in a prosecution
for assault with intent to kill put in

evidence of his reputation for truth

(which evidence was incompetent),
it is not error for the state in rebut-

tal to be permitted to prove partic-

ular conduct of defendant tending to

show low and immoral associations

(which evidence is also incompetent).
Morgan v. State, 88 Ala. 223, 6 So.

761.

See, also, Jefferson Min. Co. v.

Anchoria-LeLand j\I. & M. Co.
(Colo.), 75 Pac. 1070, 64 L. R. A. 925.

25. Hudson z\ Houser, 123 Ind.

309, 24 N. E. 243; Stephens v. Peo-
ple, 19 N. Y. 549, 572.

26. Treat v. Curtis, 124 Mass. 348

;

Brooks V. Acton, 117 Mass. 204 (the
admission of such evidence is discre-

tionary; thus its exclusion is not
error) ; Hosmer v. Warner, 15 Gray
(Mass.) 46.
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on defendant's motion.^^ Nor can its admission oe assigned as er-

ror on appeal.^^ In Iowa, such evidence may only properly be
received when the evidence to be rebutted was admitted over com-
plainant's objection, and in the absence of such objection should be
excluded.^*^

2. Evidence Strictly in Rebuttal.— Admission as Matter of

Eight.— A complainant is entitled as of right to put in evidence

strictly in rebuttal after the defendant has closed his original case.^"

Thus evidence to impeach the credibility of defendant's witnesses,^^

or to explain the evidence already put in,"- is admissible on rebuttal

27. Endowment Rank K. P. v.

Steele (Tenn.), 6g S. W. 336.
28. Trustees of Christian Uni-

versity V. Hoffman, 95 Mo. App. 488,

69 S. W. 474, for " parties are bound
in an appellate court by the positions

voluntarily assumed by them in the

trial court."
29. Manning v. Burlington C. R.

& N. R. Co., 64 Iowa 240, 20 N. W.
169.

30. And, therefore, the exclusion
of such rebuttal is error.

United States. — Throckmorton v.

Holt, 180 U. S. 552, 563.

Illinois. — Johnson v. Breaton, i

111. App. 293.

Massachusetts. — Merritt v. New
York, N. H. & H. R. Co., 162 Mass.
326, 38 N. E. 447.
Michigan. — Owen v. Union Match

Co., 48 Mich. 348, 12 N. W. 175.

Missouri. — Glenn v. Stewart, 167
Mo. 584, 67 S. W. 237.

Montana. — Anaconda Copper M.
Co. V. Heinze, 27 Mont. 161, 69 Pac.

909.

Nezu York. — Ankersmit z'. Tuch,
114 N. Y. 51, 20 N. E. 819.

Pennsylvania. — Clark z'. North
-America Co., 203 Pa. St. 346, 53 Atl.

237; Acklin V. McCalmont Oil Co.,

201 Pa. St. 257, 50 Atl. 955; Roberts
Z'. Young, 42 Pa. St. 439.

Tennessee. — Gage v. Louisville N.
O. & T. R. Co., 88 Tenn. 724, 14 S.

W. 73.

West Virginia.— Perdue v. Cas-
well Creek Coal & Coke Co., 40 W.
Va. 372, 21 S. E. 870 ; Clarke v. Ohio
R. R. Co., 39 W. Va. 732, 20 S. E.
696.

IVisconsin.— Ward v. Bowen, 14
Wis. 439.

31. In a prosecution for murder,
where in his evidence in defense de-
fendant admitted doing the killing
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and claimed justification because of

a violent attack upon him by deced-
ent, it is proper to permit the state

to recall a witness and cause him to

testify that defendant told him he
did not see and did not know of the
shooting and did not mention to him
the attack. Milam z'. State, 108 Ga.

29, 33 S. E. 818.

Where a material issue was wheth-
er plaintiff had paid defendant the

purchase price of certain land, and
defendant when a witness denied
having received payment and having
stated to a certain third person that

he had received payment, it is error

for the court to refuse to permit
plaintiff on rebuttal to prove such
statement to the third person. Win-
chell V. Winchell, 100 N. Y. 159, 2

N. E. 897.

Where defendant calls a witness

who testifies on direct examination

to facts not wholly foreign to the

issue on trial, it is competent for the

plaintiff to show any acts or declara-

tions of his inconsistent with his tes-

timony. Harrington v. Weselowski,

104 Mass. 184.

32. Gilpins v. Consequa Pet. C. C.

(U. S.) 85, 3 Wash. C. C. 184, 10

Fed. Cas. No. 5452; Acklin v. Mc-
Calmont Oil Co., 201 Pa. St. 257, 50

Atl. 955.

Where in an action for damages
caused by an overflow from an insuf-

ficient culvert, defendant puts in evi-

dence a diagram of the place made
after the overflow, it is proper for

plaintiff to show in rebuttal certain

alterations made in the culvert be-

tween the time of the overflow and
that at which the diagram was made.
Chicago & E. R. Co. v. Barnes. 10

Ind. App. 460, 38 N. E. 428.

Where in an action for personal in-
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as matter of right. The fact that the complainant states that his
case is closed except for certain cumulative evidence, does not
abridge his right subsequent thereto to put in rebutting evidence,
nor does the fact that the defendant has discharged his witnesses
and has no opportunity of meeting the rebutting evidence offered
by complainant.'^^

Where Rebutting Evidence Put in in Opening.— Where, however, the

complainant in making his original case anticipates the defendant's
defenses and puts in evidence, the paramount purpose of which is

to rebut such anticipated defenses, he is not entitled on the stage of
rebuttal as of right to put in evidence merely cumulative or con-
firmatory of the rebutting evidence put in on the original case,

but the admission or rejection of such evidence is discretionary with
the trial court.^*

A statute requiring the names of the witnesses to be produced for

proving an indictment against an accused person to be delivered to

juries defendant tries to throw dis-

credit upon plaintiff for not having
brought the action at the place of his

residence, it is error to exclude evi-

dence offered in rebuttal that under
the laws of the state of his residence

he might have been deprived of a
jur}' trial, such evidence tending to

relieve plaintiff from any suspicion

of ulterior motives. Merritt v. New
York N. H. & H. R. Co., 162 Mass.
326, 38 N. E. 447.

In an action for personal injuries,

where defendant elicits testimony
that plaintiff's injuries were aggra-
vated by returning to work too soon,

it is proper to permit evidence that

plaintiff was advised by an eminent
physician to continue his work to a

moderate extent. Oilman v. Deer-
field. 15 Gray (Mass.) 577.

33. Glenn i: Stewart. 167 Mo. 584,

67 S. W. 237, the court holding that

the rebutting evidence was not ob-

noxious on the ground that the de-

fendant had no opportunity of meet-
ing it, because he was not entitled

as of right to put in evidence in reply

to evidence strictly in rebuttal.

34. Anaconda Copper 'SI. Co. v.

Heinze, 27 Mont. 161, 6g Pac. 909.

York V. Pease, 2 Gray (Mass.)
282, for " to permit a party thus to

divide his case leads to confusion,
and gives him an unfair advantage
over his adversary :" thus where in
an action of slander, plaintiff in his

opening case anticipates a possible

defense by giving evidence that the
words alleged to be slanderous were
not spoken under circumstances
which would bring them within the
rule touching privileged communica-
tions, he cannot, after the defense
has closed, introduce further evi-

dence on the point as matter of right.

Holbrook v. McBride, 4 Gray
(Mass.) 215, where an action for

breaking and entering plaintiff's close

was defended on the ground that

defendant broke and entered in per-

formance of official duty and that

plaintiff's fence trespassed on the

highway, and in his opening case

plaintiff gave evidence tending to

show that defendant did not remove
plaintiff's fence in discharge of his

duty, but from malice and hostility

toward plaintiff.

Where Matter Only Incidentally
Touched on in Chief— Where in an

action for the burning of plaintiff's

property by fire indirectly caused by
sparks from defendant's railway lo-

comotive, the defense is that the fire

was caused by an over-hot cook stove

and evidence to that effect is put in,

it is proper in rebuttal to permit
plaintiff to put in evidence that the

stove was cool at the time of the fire,

although a witness had incidentally

testified to that fact in plaintiff's case

in chief. Atchison T. & S. F. R. Co.

V. Phipps, 125 Fed. 478, 60 C. C. A,

314-
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him a certain time before the trial, does not require the names of

witnesses strictly in rebuttal to be so delivered.-"'^

3. Evidence Not Strictly in Rebuttal.— Admission as Matter of

Right. — A complainant is not entitled as of right on the stage of

rebuttal to the admission on his behalf of evidence merely cumu-
lative or confirmatory of that already put in by him in his original

case.^*' Nor is he entitled to put in at that stage, evidence on an

essential point whereon he failed to give evidence in the opening.^^

Admission as Matter of Discretion.— In every case, however, the ad-

mission, and likewise the rejection, on the stage of rebuttal of evi-

dence not strictly in rebuttal is entrusted wholly to the sound dis-

cretion of the trial court, and in the exercise of such discretion

it is receivable in criminal as well as civil causes,^^ except in a few

35. Goldsby v. United States. i6o

U. S. 70, holding that this is obvi-

ous from the very nature of things,

for if such names were required to

be so delivered, it would be impos-
sible to conduct any trial.

36. Lamance r. Byrnes, 17 Nev.

197, 30 Pac. 700; Acklin v. McCal-
mont Oil Co., 201 Pa. St. 257, 50
Atl. 955 ; Young v. Edwards 72 Pa.

St. 257, 265; Stetson V. Croskey, 52
Pa. St. 230.

37. George v. Radford, 3 Car. &
P. (Eng.) 464 (where in his opening

in an action for malicious prosecu-

tion plaintiff inadvertently failed to

prove malice, and the court excluded
such proof on rebuttal) ; Agate v.

Morrison, 84 N. Y. 672 (where in an
action of tort the damage sustained

was not proved in the opening, and
the court excluded it when offered on
rebuttal) ; Kohler v. Wells Fargo &
Co., 26 Cal. 606, 613 (where in an
action for damages for falsely pre-

tending that plaintiff delivered to de-

fendant a lead bar instead of a gold

bar as represented, plaintiff in his

original case failed to put in any evi-

dence that the bar delivered was act-

ually a gold bar, and the court ex-

cluded such evidence on rebuttal, the

court saying :
" A plaintiff has no

right to keep back all his testimony
on a material point until he draws
out the testimony of the other party,

and then come in with his own."
38. United States. — Go\dshy v.

United States, 160 U. S. 70: Grand
Trunk R. Co. v. Richardson, 91 U.
S. 454-

Arkansas. — Blair v. State. 69 .\rk.

Vol. X

558, 64 S. W. 948 (crim. case—evi-

dence admitted).
California. — Young v. Brady, 94

Cal. 128, 29 Pac. 489 ; Cousins v. Par-

tridge, 79 Cal. 224, 21 Pac. 745 (evi-

dence admitted) ; Kohler ?'. Wells
Fargo & Co.. 26 Cal. 606; Union
Water Co. v. Crary. 25 Cal. 504 (evi-

dence excluded) ; Brooks v. Crosby,

22 Cal. 43, 50; Pinkham v. McFar-
land. 5 Cal. 137 ; Mowry v. Starbuck,

4 Cal. 274 (evidence admitted).
Colorado. — Buckingham f. Har-

ris,' 10 Colo. 455, 463, IS Pac. 817.

Connecticut. — State 7'. Alford, 31

Conn. 40 (crim. case) ; Hathaway v.

Hemingway, 20 Conn. 191.

Florida. — Jacksonville T. & K.
W. R. Co. V. Peninsular L. T. & M.
Co., 27 Fla. I, 157. 9 So. 661, 17 L.

R. A. 33-

Georgia. — Green v. State, 45 S.

E. 990 (evidence on essential point

not touched on in opening admitted) ;

White 7'. State. 100 Ga. 659. 28 S. E.

423 (crim. case).

Illinois. — Hartrich v. Hawes. 202

111. 334. 67 N. E. T3; First Nat. B.

V. Lake Erie W. R. Co., 174 HI- 36.

50 N. E. 1023 (evidence admitted) ;

Washington Ice Co. v. Bradley, 171

Til. 255. 49 N. E. 519; Illinois Cent.

R. Co. V. Burns. 32 111. App. 196.

Indiana. — Kahlenbeck v. State,

119 Ind. 118, 21 N. E. 460 (crim
case).

Iowa. — Manning v. Burlington C.

R. & N. R. Co., 64 Iowa 240, 20 N.
W. 169 (evidence excluded) ; Hess v.

Wilcox, 58 Iowa 380, 10 N. W. 847.

Kansas. — Rheinhart 7'. State, 14

Kan. 246 (the mere fact that testi-
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mony which constitutes part of

plaintiff's original case, was admitted
in rebuttal after the testimcny had
once been closed, does not constitute

error).

Kentucky. — Wilson z. Hays' Exr.,

109 Ky. 321, 58 S. W. 773 (evidence
admitted).
Good cause must be shown for the

admission of evidence not strictly re-

butting; otherwise it cannot be re-

ceived. Oldham v. Com. (Ky.). 58
S. W. 418; Williams v. Com., 90 Ky.

596, 14 S. W. 595-

Louisiana. — State v. Pruett, 49 La.

Ann. 283, 21 So. 842.

Massachusetts. — Lansky v. West
End St. R. Co., 173 Mass. 20, 53 N.
E. 129 (evidence excluded) ; Com.
V. Kennedy, 170 Mass. 18. 48 N. E.

770 (crim. case—evidence admitted) ;

Com. t'. Smith, 162 Mass. 508, 39 N.
E. Ill (crim. case—evidence ad-

mitted) ; Com. V. Pierce, 138 Mass.
165, 181, 52 Am. Rep. 264 (crim.

case) ; Com. v. Brown, 130 Mass.

279 (crim. case) ; Com. v. Blair, 126

Mass. 40 (crim. case—evidence ad-

mitted) ; Huntsman v. Nichols, 116

Mass. 521 (evidence admitted) ;

Strong z'. Connell. 115 Mass. 575
(evidence excluded) ; Com. v. Dam.
107 Mass. 210 (in criminal case, de-

fendant's admission admitted on re-

buttal) ; Com. V. Arrance. 5 Allen

517 (crim. case—evidence admitted)
;

Macullar z'. Wall. 6 Gray 507 (evi-

dence excluded).
Micliigan. — People v. Wilson, 55

Mich. 506, 515, 21 N. W. 905 (evi-

dence admitted—crim. case) ; Brown
V. Marshall, 47 Mich. 576, 11 N. W.
392, 41 Am. Rep. 728 (evidence ad-
mitted) ; Danielson v. Dyckman, 26
Mich. 169 (evidence admitted) : De-
troit & M. R. Co. V. Van Steinburg,

17 Mich. 99, III (in admitting such
evidence the trial judge need not
state that he does so under his dis-

cretionary power).
Mississippi. — Winterton v. Illi-

nois Cent. R. Co., 73 Miss. 831, 20 So.

157 (evidence excluded).
Missouri. — Beyer z'. Hermann,

173 Mo. 295. 73 S. W. 164 (where
plaintiff in offering the evidence
stated as a reason therefor that while
the witness had been subpoenaed but
not used by the defendant, he had
just learned that the testimony would

be favorable for the plaintiff', but the
evidence was excluded).
Nebraska. — Ream v. State, 52

Neb. 727. 71 N. W. 227 (crim. case

—

evidence admitted) ; Omaha Real
Estate & Trust Co. v. Reiter, 47 Neb.
592, 66 N. W. 658 (evidence ex-
cluded).

Nevada. — McLeod v. Lee, 17 Nev.
103, 119. 28 Pac. 124; State v. Mur-
phy, 9 Nev. 394 (where in a criminal
case additional evidence in rebuttal

was allowed on a certain point, al-

though the testimony thereon was al-

ready redundant).

Nezjij York. — Leighton v. People,
88 N. Y. 117. 10 Abb. N. C. 261

(crim. case— evidence admitted);
Stephens v. People, 19 N. Y. 549, 573
(where in a criminal case a witness
was allowed to be called in rebuttal

notwithstanding the prosecutor had
refused to call such witness upon the

opening) ; Hastings v. Palmer. 20
Wend. 225 (evidence excluded).

Ohio. — Graham v. Davis. 4 Ohio
St. 362. 381.

_

Pennsylvania.— Young v. Ed-
wards, 72 Pa. St. 257, 265 (evidence
excluded) ; Gaines z'. Com., 50 Pa.
St. 319, 329 (criminal case).

Rhode Island. — State v. Ballou, 20
R. I. 607, 40 .A.tl. 861 (evidence ad-
mitted).

South Carolina. — State Z'. Jacobs,
28 S. C. 29, 37, 4 S. E. 799 (crim.

case—evidence admitted). Compare,
however. State z'. Jaggers, 58 S. C.

41. 36 S. E. 434. a criminal case

where the admission of such evidence
was held error.

J7/a/j. — State v. Webb, 18 Utah
441, 56 Pac. 159-

J^erniont. — State z'. Magoon, 50
Vt. 333 (crim. case—evidence ad-

mitted). Compare, however. Stevens
V. Dudley, 56 Vt. 158. where evi-

dence was excluded, and the appel-

late court stated that on rebuttal only

evidence strictly rebutting was admis-
sible.

Virginia. — Reed v. Com.. 98 Va.

817, 36 S. E. 399 (where evidence

not strictly in rebuttal was admitted,

and the court said that it was not

error to admit it where it did not

appear that the defendant was prej-

udiced thereby.

IVest Virginia. — Perdue z: Cas-

well Creek C. & C. Co., 40 W. Va.

Vol. X
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jurisdictions where, it seems, it is not proper to admit evidence

not strictly rebutting in a criminal cause in behalf of the prose-

cution.^''

The admission of such evidence being thus discretionary, it is

proper for the trial court, having admitted it, to refuse to strike

it out,*° and in some jurisdictions the action of the trial court in

372, 21 S. E. 870; Clarke v. Ohio R.

R. Co., 39 W. Va. 72,2. 20 S. E. 696;

Johnson v. Burns. 39 W. Va. 658, 20

S. E. 686 (evidence admitted).

Wisconsin. — Stanhilber v. Graves,

97 Wis. 515. 72) N. W. 48; ?iIcGowan
V. Chicago & N. W. R. Co., 91 Wis.
147. 64 N. W. 891.

Wyoming. — Horn v. State, 12

Wyo'. 80, 72 Pac. 705, 721.

Where in an action for personal

injuries caused by defendant's negli-

gence, at defendant's request the

court appoints a commission of phy-
sicians for the examination of the

injured person, and the defendant
fails to put such physicians on the

stand when putting in his case in

chief, it is proper for the court to

permit plaintiff to put them on the

stand after defendant had rested his

case. " By the course adopted, de-

fendants secured the advantage of a

cross-examination of witnesses who
had ascertained facts under an order

of court made at their request, and
they have no just ground to com-
plain." Fullerton v. Fordyce. 144 ^lo.

519 44 S. W. 1053-
_

Where the sole witness to one of

the counts in a declaration absented
himself from the courtroom at the

time the trial commenced without the

consent of the plaintiff, and his at-

tendance was not procured until after

the plaintiff and defendant had both
rested, it does not furnish ground of

exception that the trial court there-

upon refused to hear his testimony.
" Clearly the judge had discretion in

this matter, with which we cannot
interfere. A witness chooses of his

own head to disobey the process of

the court; and on his return after

the time at which he can be regular-

ly called, the plaintiff claims to be-

gin his proof de novo, on a distinct

branch of his case, to be followed,

of course, by answering evidence, and
other evidence in reply, according to

the nature of the issue. Once take

away the discretion of the judge in

Vol. X

a case like this, and the order of evi-

dence, the time at which it shall be

introduced, and the portion which
shall be introduced at any given

stage, will be put under the control

of the witnesses. Where they hap-

pen to be numerous, they may drive

the judge and jury to the round of

evidence mentioned several times,

making the labor of trying a single

cause, equal to that of many. It will

not do for the party to say, his wit-

nesses left him without his consent.

Receive that as an excuse, and the

discretion is vested in them. At this

rate, the trial may, at their pleasure,

be protracted to an intolerable ex-

tent. Judges and juries will be made
the mere waiters upon careless or

perverse witnesses ; and the business

of the circuits can never be done."

Ford V. Niles, i Hill (N. Y.) 300.

39. Williams v. Com., 90 Ky. 596,

14 S. W. 595, for the admission of

evidence merely cumulative on rebut-

tal gives an undue advantage to the

commonwealth, the witness giving

such testimony having been present

and heard the defendant's testimony,

and the substantial rights of defend-

ant are thereby prejudiced. Compare
the statement in Oldham v. Com.
(Ky.) 58 S. W. 418, that such evi-

dence should be received on rebuttal

only where good cause for its admis-
sion is shown. In the latter case the

admission of such evidence on rebut-

tal was also held prejudicial error.

King 7'. State, 74 Miss. 576. 21 So.

235, for " The practice encouraged,
might become an engine of great op-

pression, and should be repressed by
the courts, which are not organized

to convict prisoners, but to see that

trials are absolutely impartial and
fair."

State V. Jaggers, 58 S. C. 41, 36

S. E. 434, holding such evidence in-

competent on rebuttal, because the

defendant did not have any opportu-

nitv to deny or explain it.

40. Brooks v. Crosby, 22 Cal. 43.
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admitting or rejecting it will not be reviewed by the appellate

court at all.*^ In other jurisdictions it will be reviewed only where
there is a manifest abuse of the discretion of the trial court.*- No
good can result from reversing a case simply to admit the same
evidence in a dififerent order, unless it should clearly appear that the

defendant was prejudiced by the order actually observed.*"

Manner of Exercise of Discretion.— The trial court should keep all

the circumstances of the case in view in exercising its discretionary

41. California. — Brooks v. Cros-

b}', 22 Cal. 43 ; Pinkham z'. McFar-
land, 5 Cal. 137.

Illinois. — Hartrich z: Hawes, 202

111. 334, 67 N. E. 13 ; First National
Bank v. Lake Erie & W. R. Co., 174
111. 36, 50 N. E. 1023.

Compare, however, Washington
Ice Co. V. Bradle3\ 171 111. 255, 49
N. E. 519, where its admission is said

not to be subject to review except in

cases of gross abuse.

Louisiana. — State v. Pruett. 49
La. Ann. 283, 21 So. 842 (for there

are so many reasons for departing
from the usual rule as to the order
of evidence, and so many occasions
where the departure would be proper,

that the rule cannot be invoked as

matter of legal right in the appellate

court) ; State v. Spencer, 45 La. Ann.
I, 12 So. 135.

Massaclinsctfs. — Com. v. Dam, 107
Mass. 210; Com. z\ Arrance, 5 Allen

517; Macullar v. Wall. 6 Gray 507.

Michigan. — Somerville v. Rich-
ards, 37 Mich. 299.

Nezv York. — Leighton v. People,

88 N. Y. 117, ID .4bb. N. C. 261;
Ford v. Niles, i Hill 300.

Ohio. — Graham z\ Davis, 4 Ohio
St. 362, 381.

Pennsylvania. — Young v. Edwards,
72 Pa. St. 257. 265 ; Finlay z: Stewart,

56 Pa. St. 183, 192.

42. United 5"faf^.y. — Goldsby v.

United States, 160 U. S. 70.

Compare, however. Grand Trunk
R. Co. z'. Richardson, 91 U. S. 454,

where the discretion is said not to

be reviewable in the supreme court.

Arka7isas. — See Blair v. State, 69
Ark. 558. 64 S. W. 948.

Florida. — Jacksonville T. & K. W.
R. Co. V. Peninsular L. T. & M. Co.,

2y Fla. I, 157, 9 So. 661, 17 L. R.

A. 33-

Indiana. — Kahlenbeck v. State, 119

Ind. 118, 21 N. E. 460.

lozi'a. — Hess f. Wilcox. 58 Iowa
380, 10 N. W. 847.

Kansas. — Rheinliart z\ State, 14

Kan. 246.

Missouri. — Beyer z'. Hermann, 173
Mo. 295, 73 S. W. 164.

Nebraska. — See Davis v. State. 51

Neb. 301, 70 N. W. 984, 997; Omaha
R. E. & T. Co. V. Reiter, 47 Neb.

592, 66 N. W. 658.

West Virginia. — Perdue v. Cas-
well Creek C. & C. Co., 40 W. Va. 372,

21 S. E. 870; Clarke v. Ohio R. R.

Co., 39 W. Va. 732, 20 S. E. 696;
Johnson v. Burns, 39 W. Va. 658, 2»

S. E. 686 (all holding that the man-
ner of exercise of the discretion of

the trial court is rarely if ever a
ground of reversal).

Wisconsin. — Compare, McGowan
V. Chicago & N.-W. R. Co., 91 Wis.

147, 64 N. W. 891 (holding that m
general the manner of exercise of
discretion b}- the trial court cannot
be assigned as error).

Where evidence that properly con-
stitutes a part of plaintiff's case in

chief is offered in rebuttal, and n«
circumstances of the witness' una-
voidable absence, or subsequent dis-

covery^ of the witness, are shown t«

justify the failure to offer him as

part of plaintiff's opening case, the

action of the trial court in refusing

to receive his testimony will be sus-

tained. Jackson v. Grand Ave. R.

Co., 118 Mo. 199, 24 S. W. 192.

The action of the trial court in

exercising its discretion with respect

to evidence not strictly rebutting " is

not assignable as error, unless it

affirmatively appears from the record

that the party complaining was, by
the e.xercise of such discretion, placed

in a position of disadvantage in the

further progress of the trial." State

V. Webb, 18 Utah 441, 56 Pac. 159.

43. Hess V. Wilcox, s8 Iowa 380,

10 N. W. 847.

Vol. X
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right to admit on rebuttal evidence not strictly rebutting.** As
declared by some decisions, the court should, in admitting evidence

by virtue of this discretion, use great caution and refrain from let-

ting it in so frequently as to render the general t-ule with respect

to the order of evidence a general rule in name only. '*•''' Other de-

cisions, however, hold that very few cases can arise in which it

would be well to close a case before all the evidence offered in

good faith and necessary to the ends of justice has been heard,

although offered out of the usual order.*"

Where, for instance, a complainant through inadvertence or mis-

take omits to introduce on the opening a piece of evidence that

constitutes an essential link in his chain of evidence, the court in

its discretion, rather than that his cause should be sacrificed, will

permit him to supply the omission.*' It is also proper for the trial

44. McLeod v. Lee, 17 Nev. 103,

118, 28 Pac. 124.

45. Hathaway v. Hemingway. 20

Conn. 191.

In Winterton v. 111. Cent. R. Co.,

yT, Aliss. 831, 20 So. 157, an action

for negligence, where plaintiff's evi-

dence in chief and likewise defend-

ant's evidence showed contributory

evidence, the court held it proper for

the trial court to refuse to permit

plaintiff to take the stand on rebut-

tal and testify to his own due care,

and stated that the ruling of the trial

court " was in strict conformity to

long-established rules governing the

introduction of evidence, and. in this

instance, simply denied to plaintiff an
almost unheard-of request to so alter

a vital phase of his case as already

made out by the evidence of his own
witnesses, not only or chiefly so as

to meet the case made by his adver-

sary, but also and necessarily to de-

stroy the very case he himself had
already deliberately made out."

In King v. State, 74 Miss. 576, 21

So. 23s, the court said that the rule

confining a complainant on rebuttal

to matters strictly in rebuttal was
wise and proper, and promotive of

fair trials.

46. Graham v. Davis, 4 Ohio St.

362, 381 ; McLeod v. Lee, 17 Nev.

103, 118, 28 Pac. 124 (holding that

where the plaintiff introduced two
witnesses to prove a fact in his case

in chief, and objected to the defend-
ant's being permitted to traverse this

proof on the ground that he was
estopped therefrom by a former judg-
ment, but the trial court decided

against the contention of estoppel, it

is proper to permit the plaintiff to

introduce cumulative proof of that

fact in rebuttal).
" It is better for the court, when-

ever the ends of justice require it, to

suffer the testimony to go in." Lis-

man i\ Early, 15 Cal. igg.

The discretion of the trial court in

reopening a cause for the reception

of further evidence after both sides

have rested " should be given a wide
range, and liberally exercised in cases

where such action will subserve the

due administration of justice between
litigants, always with a proper re-

gard, however, to the observance and
enforcement of settled rules and laws

of procedure, and an orderly course

of business. Omaha R. E. & T. Co.

V. Reiter, 47 Neb. 592, 66 N. W. 658.

47. Hathaway v. Hemingway, 20

Conn. 191.

So where in an action for breaking

plaintiff's close, plaintiff omitted to

prove that he was in possession

thereof before resting his case, the

court after some hesitation permit-

ted a witness to be recalled to prove
it. Brown v. Giles. I Car. & P.

(Eng.) 118.

Where on a trial for murder, the

state on the opening proved the kill-

ing and attendant circumstances, it is

competent for the state on rebuttal

to prove express malice. Bird i-

State, 14 Ga. 43.

In Giles V. Powell, 2 Car. & P.

(Eng.) 259, the court says that a trial

court will always allow a party to

adduce fresh evidence after having

closed his case, to get rid of objec-

Vol. X
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court to permit a witness for complainant to be recalled on rebut-

tal to correct or even contradict his testimony given in the opening.^*

Nor is it improper to admit evidence not strictly rebutting because

it contradicts the defendant's testimony given when himself a wit-

ness.*" Nor is the discretion of the court abused by the admission

of such evidence on rebuttal, by reason of the fact that the com-
plainant knew of its existence at the time of putting in his open-
ing case and at that time called as a witness the person who after-

wards testified to it."" It is not proper, however, for the court to

permit a complainant to again go into a matter on rebuttal that

was covered in the opening, where nothing in relation to it was
put in by defendant.^^

Prerequisites to Admission Under Discretion. — Where a complainant

desires a trial court to receive evidence under this discretionary

power, he must, it seems, specially apply to the court for leave to

put it in.^-

tions which are beside the justice of

the case and little more than matters
of form, but will not allow such evi-

dence to get rid of any difficulty on
the merits. So in a case against the

drawer of a bill of exchange where,
after the plaintiff had closed, the de-

fendant objected that he had not

proved that the drawee had made de-

fault, the court permitted evidence
to be put in that the bill had been
dishonored and due notice of dis-

honor given.

Contra. — Ludden & Bates S. ^NI.

H. V. Sumter, 47 S. C. 335, 25 S. E.

150, where the court held that it was
clearly incompetent for the plaintiff

to offer testimony in rebuttal as to a

matter which had not been brought
out on the testimony in chief, or in

the testimony adduced for the de-

fense, for " if it were otherwise, then
great injustice might be done defend-
ant, as the plaintiff would thus be
allowed the opportunity of laying be-
fore the jury the version of the trans-

action or conversation between Sum-
ter and Gaillard, as given by its own
witnesses, without any opportunity
for the defendant to lay* before the

jury the version of th-e transaction or
conversation, as it might have been
given by the other party thereto. To
prevent such injustice is one of the
main objects of the rule restricting

the testimony in reply to matters
which had been previously referred
to in the testimony."

48. De Remer z'. Parker, 19 Colo.

242, 34 Pac. 980.

49. Leighton v. People, 88 N. Y.

117, 10 Abb. N. C. 261.

50. :\IcGowan v. Chicago & N.-W.
R. Co., 91 Wis. 147, 64 N. W. 891.

51. Gilpins v. Consequa Pet. C. C.

(U. S.) 85, 3 Wash. C. C. 184, 10

Fed. Cas. No. 5,452.

Similarly the fact that plaintiff ex-

pects the defendant will testify in

his own behalf and withholds the

testimony of a certain witness from
his case in chief in order to put it

in in contradiction of the defendant, is

no sufficient reason for rendering the

refusal of the trial court to admit it

in rebuttal an abuse of discretion,

where the defendant fails to testify

in his own behalf. Plaintiff could
have called defendant as a witness
while putting in his case in chief and
cross-examined him in respect to the

matter he wished to contradict (un-
der Code Civ. Prac. §606, subd. 8).

Wilson V. Havs' Exr., 109 Kv. 321.

58 s. w. 773.'

52. Stanhilber v. Graves, 97 Wis.

515, 7Z N. W. 48.

Thus where the trial court is not

asked to permit plaintiff to reopen his

case, the court does not err in

excluding on rebuttal evidence not

strictly rebutting. Young v. Brady,

94 Cal. 128, 29 Pac. 489.

The putting in of evidence not

strictly rebutting in the guise of re-

buttal, without special leave of the

trial court, is reversible error. State

V. Hunsaker, 16 Or. 497, 19 Pac. 605.
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III. STJRREBUTTAL.

1. In General. — Evidence offered in a trial on the stage of sur-

rebuttal may, like that offered on rebuttal, be divided into two
classes: (i) evidence strictly in surrebuttal, and (2) evidence

not strictly in surrebuttal.^"

2. Evidence Strictly in Surrebuttal. — A defendant is entitled as

of right to put in evidence strictly in surrebuttal after the com-
plainant has closed his case on rebuttal.^* Thus, for instance, evi-

53. Distinction Between Evidence
Strictly and Not Strictly Surre-
butting Where in a criminal

prosecution defendant to show in-

sanity puts in evidence of pecuHarities

in his temperament, and in rebuttal

the state puts a hypothetical question

to an expert witness who answers
that in his opinion the defendant was
sane, it does not constitute surre-

buttal for defendant to put in evi-

dence of another expert witness as

to the contrary. For " it was only
the method of meeting defendant's
evidence, and not the matter which
was new or different; no new fact

was shown, and there was nothing,
therefore, which was the proper sub-

ject of rebuttal." People v. Hill, 116
Cal. 562, 48 Pac. 711.

Where in a criminal cause the de-
fendant by way of defense puts in

evidence of insanity, and the prose-
cution in reply thereto put in evi-

dence that the alleged insanity was
merely the effect of gross intoxi-

cation, it constitutes strict surrebuttal

for the defendant to show (i) that

the alleged insanity was not the re-

sult of intoxication, and (2) that he
was not much intoxicated. " We do
not think that the evidence offered by
the defendant can be regarded other
than in rebuttal of that given by the

People when seeking to establish the

.sanity of the defendant, and that

the court erred in rejecting it upon
the ground that it was reopening the

case. It is doubtless true, as sug-
gested by the court, that the defend-
ant had been combating the theory of
intoxication ' all the way through.'

But that issue was not tendered by
the People until the defendant had
rested, and. hence, he had no proper
opportunity to present his evidence
upon that question. Up to that time
he could combat the question only by

Vol. X

the cross-examination of adverse wit-

nesses. He was not bound to con-

tent himself with that, but had a legal

right to disprove the claim of the

prosecution by witnesses who had
not been called to testify against him.

Moreover, not until then could he
have properly proved by his expert

witnesses that the effect of intoxica-

tion would not have been as testified

to by the experts for the People.

When the People rested upon the is-

sue of insanity, was the first time that

that class of evidence was properly
admissible. Until then the case had
been in the hands of the People since

that issue was in fact raised." People
V. Strait. 154 N. Y. 165, 47 N. E. 1090.

54. People v. Strait, 154 N. Y. 165,

47 N. E. 1090.

If in the close the plaintiff intro-

duces proof of a new and distinct

fact, not fairly notified to the defend-
ant in the opening proof, so as to en-

able the defendant to answer it in his

general evidence, he must be allowed
to answer or contradict it afterwards.
Kent V. Lincoln, 32 Vt. 591.

So where in rebuttal of defensive

evidence put in by defendant in a suit

for assault and battery, plaintiff gives

evidence that defendant's witnesses

were not present at the time of the

assault, it is error to exclude defend-
ant's testimony offered in surrebuttal

that thev were present. Wade v.

Thayer, 40 Cal. 578.

Where in an action on a note, de-

fendant in his case in chief puts in

evidence of the payment thereof, and
plaintiff in rebuttal puts in evidence
that the payments made by defendant
applied to another account, it is error

to refuse to permit defendant in sur-

rebuttal to show that there was no
such account. Lisman t'. Earh', 15

Cal. 199.

Where in an action of ejectment
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dence to impeach the credibiHty of witnesses testifying on rebut

-

tal,^^ or to sustain the credibility of witnesses attacked on rebut-

tal, ^^ is admissible on surrebuttal.

3. Evidence Not Strictly in Surrebuttal. — Admission as Matter

of Right. — A defendant, however, is not entitled as of right to put

in on the stage of surrebuttal evidence not strictly surrebutting,

but merely cumulative or confirmatory.^" Nor is he entitled to put

plaintiff proves title in one Tracy at

a certain time, and defendant in de-

fense proves a subsequent tax sale to

one Witherup. and plaintiff in re-

buttal offers declarations of Wither-
up that he held in trust for the heirs

of Trac3% it is error to exclude de-

fendant's evidence in surrebuttal that

the declarations were made after

Witherup had parted with title (for

in such case it would not bind his

grantee) Sidle v. Walters, 5 Watts
(Pa.) 389.

Where Plaintiff on Opening Puts
in Rebutting Evidence Where in

a proceeding in bastardy plaintiff in

the opening takes up the issue that

the child was prematurely born, and
defendant in his defense has full op-

portunity to and does meet the issue,

it is proper to refuse to let him put
in further evidence thereon on surre-

buttal. Thayer v. Davis, 38 Vt. 163.

55. Kent v. Lincoln, 32 Vt. 591.

Where the prosecution in a crim-

inal cause calls a witness for the first

time on rebuttal, it is the right of the

defendant to impeach him on surre-

buttal, and refusal to permit such
proof is error. (It would have been
a matter of discretion to exclude such

evidence on surrebuttal if the witness

to be impeached had been examined
on the main issue, instead of on re-

buttal only.) State v. Staley. 45 W.
Va. 792, 32 S. E. 198.

After plaintiff has testified in re-

buttal, he also having testified in his

case in chief, it is error to exclude

evidence of plaintiff's bad reputation

for truth and veracity, the same being

offered to impeach him. Foster v.

Newbrough. 58 N. Y. 481, reversing

(supreme court) 66 Barb. 645.

Contra. — Where in a prosecution
for murder defendant attacks the

character of deceased in the course
of his evidence in defense, and the

state in rebuttal gives evidence of his

good character, it is within the dis-

cretion of the trial court whether or

or not to allow in surrebuttal a wit-

ness' testimony as to the reputation

of the character sustaining witness.

This is to prevent an interminable

protraction of the trial. State v.

Sumner, 55 S. C. 32, 2,2 S. E. 77^, 74
Am. St. Rep. 707 (Pope. J. dissent-

ing).

56. City of Sandwich v. Dolan,
141 111. 430, 31 N. E. 416 (quoting I

Thomp. Trials § 544) ; State v. Jones,

29 S. C. 201, 7 S. E. 296, 311 (hold-

ing it is no reason for excluding such
testimony that it would protract the

trial) ; State v. Staley, 45 W. Va.

792, 32 S. E. 198 (where on rebuttal

in a criminal cause the state proves
the variant statements of the defend-
ant who had testified in his own be-

half, it is error to exclude evidence
of defendant's good character for

truth offered on surrebuttal to sustain

him).

57. California. — People v. Hill.

116 Cal. 562, 48 Pac. 711.

Illinois. — City of Sandwich v. Do-
lan, 141 111. 430, 31 N. E. 416 (where
testimony put in in rebuttal does not

tend to contradict or to impeach de-

fendant's witnesses, the action of the

trial court in excluding testimony
offered in surrebuttal will be sus-

tained) : Mueller v. Rebhan, 94 111.

142, 150 (in an action to set aside a

will on the ground of the testator's

insanity and for another ground,

where the court notified defendant at

the time of putting in his evidence

in defense in chief to then also put

in his testimony of decedent's sanity,

it is not error to refuse to permit de-

fendant to cumulate his proof on such

subject in rebuttal).

Louisiana. — State v. Spencer, 45
La. Ann. i. 12 So. 135.

Missouri. — Glenn v. Stewart, 167

Mo. 584, 67 S. W. 237 (for the pur-

Vol. X
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in at that stage evidence on an essential point whereon he failed

to give evidence on his original case.^^

Admission as Matter of Discretion.— In every case, however, the ad-

mission or rejection of such evidence on the stage of surrebuttal

is addressed wholly to the sound discretion of the trial court. ^"

Where Complainant Puts in on Rebuttal Evidence in Chief.— Yet

where complainant is permitted on the stage of rebuttal to put

in evidence not strictly rebutting, it is the right of the defendant

poses of this rule it is immaterial

whether or not the defendant's wit-

nesses were in court at the time the

testimony in rebuttal was given).

New York. — Marshall v. Davies,

78 N. Y. 414 (where defendant on
whom rested the affirmative of the

issue put in evidence a conversation

between him and plaintiff about a

certain time, and plaintiff in rebuttal

put in evidence that no conversation

of the nature testified to by defend-

ant ever took place, the defendant
was not entitled as matter of right to

prove in surrebuttal another conver-

sation of the nature shown by him
in his case in chief, although it tended
to support such case, and the refusal

of the trial judge to admit such sur-

rebutting proof is no ground for ex-

ception).

Ohio. — Graham v. Davis, 4 Ohio
St. 362, 380-383 (J. R. Swan and
Thurman, J.J., dissenting) (in an ac-

tion against a carrier by water for

nondelivery of certain goods shipped,

where the defendant in defense puts

in evidence of the grounding and

sinking of the vessel on which they

were laden (defendant being ex-

empted by the bill of lading from lia-

bihty in case of loss by dangers of

river navigation) and that the boat

was properly navigated at the time of

the accident, and plaintiff in rebuttal

puts in evidence that the accident was
caused by failure to shut off steam

at the proper time, it is not error to

refuse to permit defendant on surre-

buttal to put in further evidence that

it was not the duty of defendant's

pilot to stop the engine at the time

referred to).

Ft'rmo;;/. — Thayer v. Davis, 38

Vt. 163.

Wyoming. — Keffer v. State, 12

Wyo. 49, 73 Pac. 556 (in the absence

Vol. X

of a showing of an abuse of discre-

tion it will not be presumed that such

discretion was abused by the exclu-

sion on surrebuttal of evidence not

strictly in surrebuttal).

58. Where in an action of

ejectment defendant interposed two
defenses: (i) that no title had been

acquired by plaintiff, and (2) that

what title plaintiff had she had parted

with, and in his case in chief only

produced evidence on the first de-

fense, it is proper for the trial court

to refuse to permit defendant on sur-

rebuttal to put in evidence on its

second defense, no reason appearing

why it did not put it in with its case

in chief. Hathaway v. Hemingway,
20 Conn. 191.

59. Ellison v. Branstrator, 153

Ind. 146, 54 N. E. 433; State v.

Spencer, 45 La. Ann. i, 12 So. 135;

Per Manning, J., in White v. Bailey,

ID Mich. 15s; Marshall v. Davies, 78

N. Y. 414; Koenig v. Bauer, 57
Pa. 168.

Where after a case has been closed,

the defendant offers in surrebuttal

certain cumulative evidence appar-

ently decisive of the issues, it is in

the discretion of the trial court to

exclude it. For " the court could not

permit it to be heard at that time

without reopening the case, and it

was improper to do so, unless the

evidence was sufficient to justify set-

ting aside the verdict, if one had been

found before its discovery. To admit

would have been equivalent to grant-

ing a new trial, as the plaintiff would

have the right to have the case con-

tinued on the grounds of surprise."

Merely cumulative evidence " is in-

sufficient to sustain a motion for a

new trial." Sisler v. Shaffer (W.
Va.), 28 S. E. 721.
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to put in evidence in reply thereto in surrebuttal, although the

same is not strictlv surrebutting.*''*

60. State v. Williams. 49 W. Va.
220, 38 S. E. 495 ; McGowan v. Chi-

cago & N. W. R. Co., 91 Wis. 147,

64 N. W. 891; Keffer v. State, 12

W}-o. 49. 73 Pac. 556.

So where in an action of conver-

sion plaintiff in his case in chief

merely shows his possession of the

propert}' taken and its taking by de-

fendant, and in defense defendant
shows that it was held by plaintiff

under a fraudulent trust and that he
took it under a writ against the real

owner, and in rebuttal plaintiff gives

evidence that he was a bona fide pur-

chaser for full value, it is error to

exclude evidence in surrebuttal that

the real value was far in excess of

the price paid by plaintiff. Clayes v.

Ferris. 10 Vt. 112.
" It is always within the sound ju-

dicial discretion of the trial court to

reopen a case, or to allow testimony
in chief to be introduced at a later

stage of the trial, gilding the opposite

side an opportunity to meet and con-

tradict it, of course." (Italics ours.)

Bever v- Hermann, 173 Mo. 295, 73

S. W. 164.

Compare, however, State v. Lyons,

44 La. Ann. 106, 10 So. 409, where it

was held that defendant was not en-

titled to insist on the hearing of

further testimony as matter of right,

after the state in rebuttal had intro-

duced certain cumulative testimony.

RECALL OF WITNESSES.— See Witness.

RECEIPTS.— See Parol Evidence ; Payment ; Release.

42 Vol. X
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Denied, 662

B. Mode of Proof, 662
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CROSS-REFERENCES.

Judgments

;

Judicial Notice;

Records.

I. THE APPOINTMENT.

1. Actions by Receivers. — A. Presumptions axd Burden oe

Proof. — a. In General. — The presumptions relative to public of-

ficers do not apply to receivers, and the fact of their having acted as

such will raise no presumption of their due appointment ;^ but the

appointment must be proved by persons claiming a right as such.-

b. As to Jurisdiction of Court Appointing. — The appointment

imder which the right as receiver is claimed must be shown to have

come from a court having apparent jurisdiction over the subject-

matter at least."

c. As to Validity of Appointment. — The presumption is that an

appointment by a court having jurisdiction is valid, and it will be so

taken in an action by the receiver.*

B. ^loDE OF Proof. — a. Prima Facie Evidence. — (1.) In Gen-

eral. •— An order by a court or judge thereof, apparently within his

jurisdiction, appointing a receiver, which is regular on its face, is

prima facie evidence of due appointment.^

1. Judgments. — International &
G. N. R. Co. V. Moore (Tex. Civ.

App.), 2,2 S. W. 379-

2. Hatfield v. Cumniings, 140 Ind.

547, 40 N. E. 53; Hagerman v.

Thomas (Neb.), 96 N. W. 631.

3. See article "Judicial Notice."

Robertson v. Staed, 135 Mo. 135, 36

S. W. 610; Kronberg v. Elder, 18

Kan. 150.

4. The appointment of receiver

and his act in bringing suit by direc-

tion of court cannot be collaterally

attacked, though the order of court

was erroneous. Keokuk N. L. Pack-

et Co. V. Davidson, 13 Mo. App. 561.

Where the receiver is appointed in

a case where power to appoint exists

by a court of competent jurisdiction,

his appointment cannot be collaterally

attacked. Andrews v. Steele City

Bk., 57 Neb. 173, 77 N. W. 342;

Comer v. Bray. 83 Ala. 217, 3 So.

554; Basting v. Ankeny, 64 Minn.

133, 66 N. W. 266; Carroll v. Pacific

Nat. Bk.. 19 Wash. 639, 54 Pac. 32;

Roby V. Title G. & T. Co., 166 111.

336, 46 N. E. mo.
5. Edee v. Strunk, 35 Neb. 307.

53 N. W. 70.

The order appointing receiver

standing in full force must be taken

as establishing at least prima facie,

that all the necessary averments

were made and proceedings had to

give jurisdiction to the court. Hayes

Vol. X
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(2.) As to Jurisdiction of Court.— The recital of jurisdictional facts

in order appointing receiver is prima facie evidence thereof.^

b. Sufficiency of Proof. -• (1.) General Rule. — As to what is suf-

ficient proof of the appointment of a receiver the decisions are not

uniform. The decree of court dissolving the corporation and ap-

pointing plaintiff receiver has been held sufficient.'^ In some courts

the order of court and official bond is required.^ In New York,

under present statute, in addition to the order of court, the com-

mencement of action must be shown.''

(2.) Distinction Between Suit Under General and Under Particular

Authority.— A distinction has been drawn between actions brought

under a general authority to sue and an authority to bring the par-

ticular action. In the former case he must produce the bond and

show his qualification under the appointment.^"

C. Character of Evidence. — a. In General. — The appoint-

ment of a receiver being a matter of record, it should be shown by

record evidence. ^^

b. Transcript of Whole Case Xot Required. — Transcript of en-

tire proceedings need not be produced but only the original or cer-

tified copies of the order, decree, or other necessary papers. ^-

z: Brotzman, 46 Md. 519; Frank f.

Morrison. 58 Md. 423; Helme v. Lit-

tlejohn, 12 La. Ann. 298.

6. Potter z'. Merchants' Bk., 28 N.

Y. 641, 86 Am. Dec. 273; Wright
V. Nostrand, 94 N. Y. 31 ; Edee r.

Strunk, 35 Neb. 307, 53 N. W. 70.

7. Person z: Leary, 126 N. C.

504. 36 S. E. 35-

8. Palmer f. Clark, 4 Abb. N. C.

(N. Y.) 25.

9. Springs f. Bowery Nat. Bk., 63

Hun 505, 18 N. Y. Supp. 574.

10. Where the representative ca-

pacity of receiver is denied, in order

for the plaintiff to sue as receiver,

in addition to proof of his appoint-

ment, he must show that he qualified

thereunder and entered upon the

duties of his office. We do not think

we ought to presume the bond was
given as in Hegewisch z'. Silver. 140

N. Y. 414, 35 N. E. 658, as appel-

lant's answer contains a denial of the

allegations of petition that plaintiff

is receiver. This case differs from
the New York case in the fact that

the receiver in that case had ob-

tained an order from the court ap-

pointing him to bring that particular

action. In this case the order gave
him general authority to commence
all actions necessary for preserva-

Vol. X

tion of property." Hagerman i:

Thomas (Neb.), 96 N. W. 631. See

Hegewisch z\ Silver, 140 N. Y. 414,

35 N. E. 658.

Taking of oath is presumed where
record of appointment shows that

receiver qualified by giving bond pur-

suant to order of court. Seymour
z: C. Aultman & Co.. 109 Iowa 297,

80 N. W. 401.

11. See article " Riccords." Per-

son V. Leary, 126 N. C. 504, 36 S.

E. 35.

Affidavit averrmg appomtment ot

receiver by a foreign court is not

competent evidence of the appoint-

ment of said receiver. Person f.

Leary, 126 N. C. 504. 36 S. E. 3S-

Testimony as to General Jurisdic-

tion of Foreign Court Appointing^

Receiver Testimony of witness

that the foreign court appointing the

receiver uniformly exercised jurisdic-

tion in such matters, is sufficient in

the absence of evidence to the con-

trary to show its authority to make
the appointment. Robertson z\

Staed, 135 Mo. 135, 36 S. W. 610.

12. See article "Records."
Person v. Leary, 126 N. C. 504, 36

S. E. 35; Helme v. Littlejohn, 12

La. Ann. 298; Hayes z'. Brotzman.

46 Md. 519; Potter Z'. Merchants'
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2. Presumptions in Actions Against Receivers. — A. Ix General.
Where one is sued as a receiver of a railroad it will be presumed,

unless denied by the pleadings, that defendant was as such receiver

operating the train in which the accident occurred.^"

B. Admissions. — The petition on file for the removal of the case

to federal court, in which defendant alleges his appointment as re-

ceiver by such court, is an admission of his receivership of which
the court to which it was made could take judicial notice, and avoid

the necessity of proof.^*

II. APPLICATION FOR APPOINTMENT.

1. In General. — On motion for the appointment of a receiver,

affidavits which are filed with the bill and served on the opposite

party may be read in evidence in support of the bill.^^

2. Not Competent to Enlarge Case Made by Bill. — Although affi-

davits may be read in support of the bill, the}- cannot be read to en-

large the case made by the bill.^''

3. Affidavits by Defendant. — A. Before Answer. — In a press-

ing case where the application for receiver is made before the de-

fendant files his answer, the court may hear defendant by affidavit.^"^

B. After Ans\\"ER. — Where motion for appointment is made
after the answer is filed, affidavits furnished by the orator will be

considered by the court in connection with answer. ^^

4. Affidavits in Replication. — ^^'here the defendant in an appli-

cation for the provisional remedy meets the plaintifif's allegation by

Bk., 28 N. Y. 641, 86 Am. Dec. 273. should be filed with the bill. Brun-
The record of the order, produced dred v. Paterson :\lach. Co., 4 N. J.

on appeal from the judgment, is suf- £q 294
ficient RocksveU r. Merwin, 8 Abb. ig. Haves v. Hever, 4 Sandf. Ch.

11 aFm u -^ W' 1 T, Til
(N. Y.) 485. 487; Webb V. Allen, n13. McNulta V. Ensch. 134 III. A, n- \ 1- ^ o wt

46, 24 N. E. 631 ;
McNulta v. Lock- ^^^^ ^U/ ^^^P" ^'' f ?' ^^ ^^

ridge. 137 in. 270, 27 N. E. 452. 31 ,
^'- ^* '" ^''^'y ^^y' P^'^'^i'^^ t^

Am St Reo ^62 hear an answer read as an amdavit,

14. McNulta r. Lockridge. Admr.. against a motion for an injunction.

32 111 A.nn 86 ° '

' ^ cannot doubt that the court may
15. Jacobs V. Miller, 10 Hun. (N. 'le-'^'" defendant by affidavit. The

Y.) 230; Brundred v. Paterson complauiant gives notice of motion

Mach Co 4 N J Eq 204" Brun- •^'^^ ^^^ injunction in his bill, and says

dage 'v. Home Sav. & L. Assn., 11 case is pressing, and that he cannot

Wash 277 ^Q Pac 666 wiwt for answer. The defendant,

Moving partv has no right to read. then, should be heard in a .shorter

on motion, affidavits not served on ^^'-^y than by answer. Kean v. Colt,

opposite partv. Jacobs v. Miller, 10 5 N. J. Eq. 365-

Hun (N. Y.) 230; Brundage v. An answer used in opposition to

Home Sav. & L. Assn., 11 Wash. a motion for the appointment of a

277. 39 Pac. 666. receiver before the time for replying
'

Affidavits of complainants, made kas expired can only be treated as

after filing the bill, are not compe- an affidavit. Rankin v. Rotchschild,

tent to be read upon a motion for 7^ Mich. 10, 43 N. W. 1077.

the appointment of receiver. They 18. Ladd v. Harvey, 21 N. H. 514.

Vol. X
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counter affidavits, it is competent for plaintiff to support his original

affidavits by others to the same effect, and reply to those offered by

the defendant.^'' But it has been held that affidavits are not admis-

sible to contradict the answer upon a motion for the appointment,

though they may be read upon such motion.-"

5. Affidavits After Argument Begun. — The allowing or refusing

of additional affidavits after the argument has begun is a matter of

discretion in the presiding judge and not reviewable. ^^

III. POWER OR AUTHORITY.

1. To Sue. — A. Presumptions and Burden of Proof. — a.

In General. — A regularly appointed receiver of the property of a

judgment debtor, unless restricted by special order of court, pos-

sesses general powers to sue for and collect debts due in any court

having jurisdiction over subject-matter.^^

b. When Authority to Sue in His Own Name is Denied, the re-

ceiver must show an order of court vesting in him the property

rights of the company and authority to prosecute suits in his own
name.^^

B. Mode of Proof. — Order or Decree. — The decree of court

appointing the receiver to collect partnership assets has been held to

be prima facie evidence of authority to institute a suit against a

debtor of the partnership.-*

C. Character of Evidence. — Decree or certified copy thereof

is considered competent evidence to show receiver's authority to

19. Young V. Rollins. 85 N. C. Bagby v. Atlantic. M. & O. R. Co.,

485. 86 Pa. St. 291 ; Chicago, M. & St. P.

It is proper to permit affidavits to R. Co. v. Keokuk N. L. Packet Co..

be read on the hearing of a motion 108 111. 317, 48 Am. Rep. 557; Mc-
for a receiver in a judgment credit- Alpin v. Jones, 10 La. Ann. 552;

or's suit to meet matters set up in Pond v. Cooke, 45 Conn. 126, 29 Am.
avoidance in defendant's answer. Rep. 668.

Rankin v. Rotchschild, 78 Mich. 10, 23. Boyd v. Royal Ins. Co., iii

43 N. W. 1077. N. C. 2,72, 16 S. E. 389- See Battle

20. Connor v. Allen, Harr. Ch. v. Davis, 66 N. C. 252; Gray v.

(Mich.) 371. Lewis, 94 N. C. 392; Wynne v. Heck,
21. Levenson & Co. v. Elson, 88 92 N. C. 414; Abrams v. Cureton,

N. C. 182. Admr., 74 N. C. 523-

22. Rockwell v. Merwin, 8 Abb. 24. In Davis v. Ladoga Creamery
Pr. N. S. (N. Y.) 330. Co., 128 Ind. 222, 27 N. E. 494, a dis-

Foreign Receiver.— Order of Court tinction was attempted between the

and Subsequent Possession There- allegations in an action brought in

under by a receiver appointed in the name of the company by receiver

Mexico vested in him a special prop- and one brought in his own name,
erty in car, for which suit is brought, The court said : " That a receiver

which authorized him to maintain when appointed succeeds to rights of

suit in Missouri. Robertson v. the company, and that he alone under

Staed, 135 Mo. 135, 36 S. W. 610, 58 the order of court could maintain the

Am. St. Rep. 569, citing Cagill v. action as the rights of the company
Wooldridge, 8 Baxt. (Tenn.) 580; was suspended as long as there was
Bank v. McLeod, 38 Ohio St. 174; an acting receiver." See Griffin v.

Vol. X .
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institute suit, and the transcript of entire record need not be pro-

duced.-^

2. Administration. — Oral evidence as to judicial advice in the

administration of a receivership matter is not necessarily to be re-

jected or condemned as false.
-**

Long Island R. Co., 102 N. Y. 449,

7 N. E. 735; Curtis v. Mcllhenny, 58

N. C. (S Jones Eq.) 290.

25. Helme v. Littlejohn, 12 La.

Ann. 298; See Person v. Leary, 126

N. C. 504, 36 S. E. 35; Hayes v.

Brotzman, 46 Md. 519; Potter v.

Merchants' Bk., 28 N. Y. 641, 86 Am.
Dec. 273.

26. Harrigan v. Gilchrist, 121 Wis.

127, 99 N. W. 909.
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I. BURDEN OF PROOF.

1. Preliminary Statement. — The elements of the offense devolv-

ino- on the prosecution to prove, vary under the statutes of the

several states.

2. Where the Crime Is An Independent Offense. —The general

rule, subject to a few exceptions, is, that to sustain a conviction the

burden rests upon the prosecution to prove four distinct elements:

That the goods or property were previously stolen by some other

person; that the accused bought or received them from another

person, or aided in concealing them ; that at the time he so bought

or received, or aided in concealing them, he knew they had been

Vol. X
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stolen, and that he so bought or received them or aided in con-

ceahng them with a dishonest purpose.^

3. Where Offense Is Accessory to Larceny the goods must be

shown to have been received from thief.

^

II. PROOF OF THEFT.

1. In General. — Proof of theft in general is treated elsewhere.^

2. Testimony of Owner.— The owner of stolen goods is a com-

petent witness against a party charged with having received the

goods knowing them to have been stolen.*

3. Testimony of Thief. — In those states where the receiver of

stolen goods is regarded as an independent criminal and not an

accomplice with the thief, the latter's testimony standing alone, is

1. Alabama. — Holt v. State, 86

Ala. 599, 5 So. 793; Hester v. State,

103 Ala. 83, 15 So. 857-

Arkansas. — Baker v. State, 58
Ark. 513, 25 S. W. 603.

California. — People v. Tilley, 135

Cal. 61, 67 Pac. 42.

District of Columbia. — United
States V. Lowenstein, 21 D. C. 515.

Georgia. — Stripland v. State, 114

Ga. 843, 40 S. E. 993-

Illinois. — Aldrich v. People, loi

111. 16.

Indiana. — Pelts v. State, 3 Blackf.

28; Semon v. .State, 158 Ind. 55, 62

N. E. 625.

Kentucky. — Sanderson v. Com.,
II Ky. L. Rep. 341, 12 S. W. 136.

Louisiana.— State v. Burdon, 38
La. Ann. 357.

Massachusetts. — Com. z\ Mason.
105 Mass. 163, 7 Am. Rep. 507.

Missouri. — State v. Fink, 186 Mo.

50, 84 S. W. 921.

Nebraska. — Levi v. State, 14 Neb.

I, 14 N. W. 543; George v. State,

57 Neb. 656 N. W. 259.

New York. — People z>. McClure,

148 N. Y. 95, 42 N. E. 523-

0/ifo. — Smith V. State. 59 Ohio
St. 350, 52 N. E. 826 ; Berry v. State,

31 Ohio St. 219, 27 Am. Rep. 506;

State V. Pardee, 37 Ohio St. 63.

South Carolina. — State v. Craw-
ford, 39 S. C. 343, 17 S. E. 799-

Tennessee. — Rice v. State, 3

Heisk. 215.

Texas. — Arcia v. State, 26 Tex.

.\pp. 193, 9 S. W. 685.

Virginia. — Hey v. Com.^ 2,2 Gratt.

946, 34 Am. Rep. 799-
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Intent Is Not an Element of Of-

fense— State V. Smith, 88 Iowa i,

55 N. W. 16.

2. Foster v. State, 106 Ind 272,

6 N. E. 641 ; State v. Ives, 35 N. C.

338.

Where the ofifense is an independ-

ent substantive offense, neither the

thief nor the next former possessor

is on trial, and his identity is an im-

material matter. Semon v. State, 158

Ind. 55, 62 N. E. 625. For a full dis-

cussion of subject and collation of

cases see State v. Fink. 186 Mo. 50,.

84 S. W. 921.

It must be proved that the goods,

were received directly or indirectly

from the thief, knowing them to have

been stolen. One who receives goods

from the person who received them
from the thief is not guilty, although

he takes wickedly, unless he re-

ceived under circumstances connect-

ing him with thief. Foster v^

State, 106 Ind. 272, 6 N. E. 641.

3. See title " Larceny."
4. Gassenheimer v. State, 52 Ala.

313; People 7'. Clausen, 120 Cal. 381,

52 Pac. 658; Miller v. State, 165 Ind.

566, 76 N. E. 245.

Where the accused is charged with

having received stolen cotton, a wit-

ness who testified that he had lost

cotton from his gin-house is properly

permitted to state that he ascertained

that fact by a comparison of the

weight of cotton when first put in

the house with its weight after being

ginned out. Gassenheim v. State, 52:

Ala. 313.
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competent evidence of the theft f but the rule is otherwise where
the defendant is considered an accomphce.''

4. Confession or Admission. — Though the extrajudicial confes-

sion of the thief is inadmissible against the receiver of stolen

goods/ the admission of his guilt by the thief in the presence of

the accused, has been held competent evidence against him.*

5. Record of Conviction of Thief is admissible against the accused

as prima facie evidence of the theft.''

6. Flight of Persons Implicated in Theft of the property for re-

ceiving and concealing that for which the defendant is being tried,.

is admissible against him as evidence of the theft.^'^

III. PROOF OF RECEIPT OR PURCHASE OF GOODS.

1. Identification. — A. In General. — In order to show the re-

ceipt of the stolen goods, the goods found on defendant or re-

ceived or purchased by him must be identified with those stolen.^^

Testimony of Owner With That of

Thief See next note.

5. The Actual Thief, Relatively
to the Receiver of Stolen Goods,

is an independent criminal, and upon
the uncorroborative testimony of the

thief the receiver of stolen goods
may be convicted. Springer v.

State, 102 Ga. 447, 30 S. E. 971

;

Harris v. State, 7 Lea (Tenn.) 124;
State V. Kuhlman, 152 ]\Io. 100, 53
S. W. 416, 75 Am. St. Rep. 438.

It is not error to charge that jury

may convict on uncorroborated tes-

timony of accomplice. Wixson v.

People, 5 Park. Crim. (N. Y.) 119.

6. Testimony of Owner in Con-
nection With That of Thief . — Tes-
timony of owner that it was stolen

from his room, and of the one who
sold the property to the defendant
that he was the one who stole it

from owner is sufficient to show that

the property received by defendant
had in fact been stolen. People 7'.

Clausen, 120 Cal. 381, 52 Pac. 658.

Testimony of Principal Must Be
Corroborated as to theft. Johnson v.

State, 42 Tex. Crim. 440, 60 S. W.
667.

Acts and Declarations of Accom-
plice and Conversation Between
Parties Held Competent McFad-
den V. State, 28 Tex. App. 241. 14
S. W. 128; Com. t'. Jenkins, 10 Gray
(Mass.) 485.

7. Reilley v. State, 14 Ind. 217.
8. Reg. V. Cox, I F. & F. (Eng.>

90.

While the accused was under ar-

rest, an accomplice or person
charged with stealing the goods, who
was present, said to him :

'"
It's no

use trying to get out of it; they've

got us dead; we have all been ar-

rested and you might as well tell

the truth," whereupon accused con-
fessed his guilt. Held, that the con-
fession was admissible, but the lan-

guage was a mere suggestion to tell

the truth. State v. Habib. 18 R. I.

558, 30 Atl. 462.
9. Coxwell V. State, 66 Ga. 309;

Stripland v. State, 114 Ga. 843. 40
S. E. 993 ; Cooper v. State, 29 Tex.
App. 8, 13 S. W. loii, 25 Am. St.

Rep. 712.

The record of the conviction of

thief, on his plea of guilty to an in-

dictment against him alone for steal-

ing certain property, is not admissi-

ble in evidence to prove the theft, on
the trial of the receiver of that prop-
erty upon an indictment against him
alone, which does not aver that thief

has been convicted. Com. v. Elisha,

3 Gray (Mass.) 460.

Statute Making Record Conclu-
sive Evidence Held Unconstitutional.

Kirby v. United States, 174 U. S. 47.
10. State i\ Hanna, 35 Or. 195,

57 Pac. 629.

11. See following notes:

Vol. X
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B. Direct Evidence.— It is permissible for a witness to testify

that he knew the goods in possession of defendant were the stolen

goods by reason of certain marks on them, which marks he de-

scribed.^

-

C. Indirect Evidence. — Circumstantial evidence, such as

money found on defendant corresponding in a general way with

that stolen,^^ similarity of weight, association, relation and other

circumstances showing the correspondence between the articles

stolen and those received by the accused, or found on his posses-

sion, may all go to the jury on the question of identity of property. ^^

2. Proof Otherwise Than by Identification. — A. Direct Evi-

dence. — As to the necessity of corroborating the thief's testimony

regarding the receipt of property, the rule is the same as in the

case of his testimony concerning the theft or guilty knowledge,

i. e., where the thief is regarded as an accomplice, his testimony is

12. Hester v. State, 103 Ala. 83,

15 So. 857.

Testimony of owner that one of
the razors found in defendant's pos-
session had a rivet similar to that in

the one stolen from him, and that he
had never seen any other razor with
such rivet was sufficient to go to the
jury on the question of identity of
property. People v. Maloney, 113
Mich. 536. 71 N. W. 866.

13. Monej' taken from the ac-

cused at the time of his arrest of
the same denomination as that lost

by the owner is admissible in evi-

dence against the defendant. Proof
of the identification of money found
on such third person by rust marks
is admissible. Polin v. State (Tex.
Crim.), 65 S. W. 183.

14. Under indictment alleging the
receipt of a sheep and of honey in the
comb, evidence that mutton tallow
and strained honey were found on
premises of defendant is admissible
in connection with evidence that a
sheep was killed and honey strained
there. Com. v. Slate, 11 Gray
(Mass.) 60.

Papers found in a Closet Acces-
sible to the Accused which appeared
to be the wrappings of the stolen

goods is proper evidence. Com. v.

Mullen, 150 Mass. 394, 23 N. E. 51.

Receipt of Other Goods by the de-
fendant is competent where such evi-

dence tends to identify the goods
covered by the indictment, and it

appears that the proof in reference

Vol. X

thereto justified the inference by the

jury that all the goods were taken
from the same place by the same
person, at the same time, and were
received by the defendant from the

same person at the same time.

People V. McClure, 148 N. Y. 95,

42 N. E. 5-23-

Where the property stolen consist-

ed of wool and fieeces, it was com-
petent to prove the weight of the

fleeces shown to a witness by de-

fendant after the theft, and alleged to

have been taken from his own shop,

for purpose of comparison, such wool
being stored in defendant's house
where the stolen wool was proved to

have been carried. People v. Pitch-

er, 15 Mich. 397.

Under an indictment for receiving

stolen brass, evidence that the brass

and a horse and wagon were taken at

the same time, that the wagon after-

wards found had a broken axle; that

accused was seen on the road near

by with a broken-down wagon laden

with heavy material ; that an express-

man was employed who conveyed the

contents of the wagon, which proved
to be brass, to a certain place, where
it was sold by the defendant, is suffi-

cient to go to the jury upon the ques-

tion of identity of property stolen

with that found. People v. Kiley

107 Mich. 345, 65 N. W. 233.

Under an indictment against A
and B for larceny and receiving

stolen goods, upon which A alone is

tried, a search of B's house and the
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insufficient, and when not so regarded his testimon)- is competent
to estabhsh the fact of possession or receipt.*^

B. Indirect Evidence. — Evidence to show that a party charged
with having received stolen property, knowing it to be stolen, re-

ceived the same from the person who stole it (when such particu-

lar proof is required),^" or from any other person, need not be

direct, but such fact ma\ be proved by circumstances/'

IV. PROOF OF GUILTY KNOWLEDGE.

1. Testimony of Thief. — A. Uncorroborated. — The rule as to

the uncorroborated testimony of thief or accomplice governing the

proof of theft and receipt of the goods applies also to the evidence

of guilty knowledge.^**

B. Corroborated by Proof of Possession. — The guilty knowl-

edge may be established upon the testimony of thief when cor-

roborated by proof from other sources of the actual possession of

goods by the defendant, whether the accomplice does or does not

testify to such possession.^"

discovery of a large amount of prop-

erty there, such as is not ordinarily

found in a dwelling house, and the

comparison of articles found there

with other articles found in A's house
are facts competent to put in evidence
against the latter, in connection with

other evidence in case. Com. v. Bil-

lings, 167 Alass. 283. 45 N. E. 910. A
recorded brand is admissible but not
conclusive evidence of ownership of

calf stolen, and is to be considered
with other evidence. Harwell v.

State, 22 Tex. App. 251, 2 S. W. 606.

15. Testimony of thief must be
corroborated as to possession or re-

ceipt. Johnson v. State, 42 Tex.
Crim. 440, 60 S. W. 667; People z\

Clausen, 120 Cal. 381, 52 Pac. 658.

Uncorroborated testimony suffi-

cient. Springer z'. State, 102 Ga. 447,

30 S. E. 971 ; Harris v. State, 7 Lea
(Tenn.) 124; State v. Kuhlman, 152
Mo. 100, 53 S. W. 416. 75 Am. St.

Rop. 438.

Confession, see State v. Habib, 18

R. 1. 558, 30 Atl. 462.

16. Gunther I'. People, 139 111. 526,

28 N. E. loii.

17. People V. Solomon, 125 Cal.

xix, 58 Pac. 55; State v. Goldman,
65 N. J. L. 394. 47 Atl. 641 ; Com. v.

Jenkins, 10 Gray (Mass.) 485.

Evidence tending to show habitual

occupation and consequent opportu-

nity to commit the offence. Com. v.

Campbell, 103 Mass. 436. Contra. —

•

People z: Pierpont, i Wheeler Crim.

Cas. (X. Y.) 139-

Making Arrangement for Receiv-

ing Goods— Conversation between
thief and accused, in which arrange-

ments were made for receiving stolen

goods, held admissible. Com. z'. Jen-
kins, 10 Gray (Mass.) 485.

18. Corroboration Unnecessary.

Springer f. Slate, 102 Ga. 447, 30
S. E. 971 ; Harris v. State, 7 Lea
(Tenn.) 124; State v. Kuhlman, 152

Mo. 100, 53 S. W. 416. 75 Am. St.

Rep. 438; Wixson z'. People, 5 Park.

Crim. (N. Y.) 119.

Testimony of Thief Must be Cor-

roborated People v. Clausen, 120

Cal. 381. 52 Pac. 658.

19. Com. f. Savory, 10 Cush.

(Mass.) 535.

If a thief may be said to be an ac-

complice of a person who receives

from him stolen goods, knowing
them to have been stolen, that fact

alone will not justify court in direct-

ing a verdict of acquittal against the

receiver, even when the evidence of

receiving guiltily be solely that of the

thief, if the testimony of the thief be

corroborated by facts and circum
stances. State z\ Goldman, 65 N. J.

L. 394. 47 Atl. 641.

Testimony of thief is sufficiently

Vol. X
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2. Conversations Between Defendant and Thief, before the com-
mission of the offense, making arrangements for receiving the

goods is competent.-"

3. Indirect and Presumptive Evidence. — A. In General.
Knowledge that goods were stolen need not be shown b}- direct

testimony,-^ nor is it essential that the accused should have that

actual or positive knowledge which one acquires from personal ob-

servation of the fact, but the guilty knowledge will be implied if

the circumstances are such as should have been sufficient to sat-

isfy a man of ordinary intelligence and caution that property was
stolen.--

B. Possession. — On the question of whether or not posses-

sion of goods by the accused is admissible as a circumstance against

him and the force and effect of such evidence when held compe-

tent, there is much conflict.

a. Presumption. — It has been held that possession of the goods

may raise a presumption of guilty knowledge casting the burden

on the defendant to explain his possession, and when unexplained

is sufficient to support conviction.-"

corroborated b}- proof that defendant
placed goods in a back room of a sa-

loon, saying that he had loaned
money on them, and offering no ex-

planation why they were put there.

People V. Solomon, 125 Cal. xi.x,

50 Pac. 55.

20. Com. V. Jenkins, 10 Gray
(Mass.) 485.

21. Delahoyde v. People, 212 111.

554, 72 N. E. 732; Cobb v. State, 76
Ga. 664.

22. Frank v. State, 67 Miss. 125.

6 So. 842; Huggins v. People, 135
111. 243, 25 N. E. 1002, 25 Am. St.

Rep. 357; Murio v. State, 31 Tex.
Crim. 210, 20 S. VV. 356.

The knowledge of the theft need
not be that actual or positive knowl-
edge which one acquires from per-

sonal observation of the fact. It is

sufficient if the circumstances be
such accompanying the transaction

as to make the accused believe the

goods had been stolen. Huggins v.

People. 13s 111. 243, 25 N. E. 1002,

25 Am. St. Rep. 357; Collins v.

State, T,^ Ala. 434.

Though it is necessary to show
that defendant knew the goods were
stolen, such knowledge need not be

personal or actual ; he may have
knowledge from other sources. State

V. Goldblat, 50 Mo. .\pp. 186.

Vol. X

23. Sahlinger v. People, 102 111.

241; People V. Weldon, in N. Y.

569, 19 N. E. 279.

The presumption of a criminal
connection with the theft arising

from the recent unexplained posses-

sion of stolen goods, applies as well

to a person charged with unlawfully
receiving them as to one charged
with the original taking. People v.

Weldon, in N. Y. 569, 19 N. E.

279.

Possession of property recently

stolen which is not satisfactorily ex-

plained, is presumptive evidence that

the possessor himself stole the same;
but if he declares that he received

such property from another person
whose name is miknown, this may
be taken as sufficient evidence that

he received it from the thief, rather

than that he stole it himself. Gun-
ther V. People, 139 111. 526, 28 N.

E. iioi.

In Jenkins v. State, 62 Wis. 49,

21 N. W. 232, defendant was found
in possession of money which had
been stolen ; he had buried in the

ground a large part of it. It was
shown that he had had nothing to

give in exchange for this money.
These facts were held sufficient basis

for an inference that he had know-
ingly, and with criminal intent, re-
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Contra.— Recent possession is held to raise no presumption
against the defendant that he knew the property was stolen.-*

b. As a Circumstance. — The inference arising from the posses-

sion of stolen property is said to be one of fact and not of law.

It never rises to the dignity of a conclusive presumption, and is

strong or weak, according to the character of property, the nature

of possession, and its proximity in time v/ith the theft. -^ In other

words the fact of possession is a circumstance admissible against

the accused.^^

c. Possession No Evidence. •— By some courts a distinction is

drawn between possession as evidence of larceny and as evidence

of the unlawful receiving ; in the latter offense the possession is

held to be no evidence of the guilt of the person receiving them.-"

d. Possession Outside of State JVIiere Stolen. — Although pos-

session out of the commonwealth of goods stolen in the common-
wealth would not of itself warrant conviction for receiving them
and aiding in their concealment here, evidence of such possession

would be competent against one accused of that offense.-*

C. Attending Facts and Circumstances. — Giving rise to

presumption of guilty knowledge are : The inadequacy of price

paid for goods ;-'' false statements in attempting to explain pos-

ceived the stolen money. Tn the

same case it was held that the word
" recent " is a relative term and a

time which might be considered re-

cent under one state of facts would
not be so under a different state of

facts. Such a presumption may
^rise even though such goods were
not found until more than three

months after they were stolen, when
the circumstances tend to show that

they had been in defendant's posses-

sion for a considerable time before

their discovery. Jenkins z'. State, 62

Wis. 49. 21 N. W. 232.

24. State f. Bulla, 89 i\Io. 595. i

S. W. 764, follozvcd in State v. Rich-

mond, 186 iMo. 71, 84 S. W. 880.

overruling State v. Guild, 149 Mo.

370, 50 S. \\'. 909, 73, Am. St. Rep.

395. The bare fact that the accused

received stolen property is not suf-

ficient standing alone to show that

he knew property was stolen when
he received it. Castleberry v. State,

35 Tex. Crim. 382, 33 S. W. 875;
Durant 7'. People, 13 Mich. 351.

25. State v. Pomeroy, 30 Or. 16,

46 Pac. 797, citing State v. Hodge,
50 N. H. 510; State v. Graves, 72
N. C. 482.

26. The recent exclusive, unex-

plained possession of stolen property

constitutes a mere circumstance to

be considered by the jury with other

proof in the case. Cooper z\ State,

29 Tex. App. 8, 13 S. W. ion, 25

Am. St. Rep. 712.

27. Possession itself without evi-

dence tending to show guilty knowl-
edge could have no tendency to es-

tablish guilt. Durant r. People, 13

]\Iich. 351.

28. Com. t'. Phelps (Mass.), 78

N. E. 741.

29. The value of the goods is a

material element of fact in the case

as bearing on the existence of guilty

knov.'ledge in mind of defendant

when purchasing the stolen articles.

Cohen v. State, 50 Ala. 108; People

f. Hertz. 105 Cal. 660, 39 Pac. 32;
State z: Houston, 29 S. C. 108.

The owner of property may state

what its real value was to him, since

that is a circumstance tending to

show its real value. Cohen z\ State,

50 Ala. 108.

Where defendant claims to have
taken goods from the thief in pay-

ment for services rendered, their

value, as compared with these ser-

vices bears upon issue of guilty

Vol. X
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session and how acquired ;''^' the irresponsibihty or evil character

of vendor or depositor r'^ recent possession of large sums of money
in connection with the previous poverty of accused f- the unusual

hour of the night in which goods were received, attended by other

suspicious circumstances,^" and the like.^*

knowledge. State v. Houston, 29 S.

C. 108, 6 S. E. 943.

The mere purchase of stolen goods
under their vahie does not create a

presumption of knowledge that they

were stolen. Sartorious v. State, 24
Miss. 602.

30. Where accused makes false

statements in attempting to explain

his possession, or how he got the

property, the presumption will be that

he could not truthfully make such

explanation without inculpating him-
self. Gunther z: People. 139 111. 526,

28 N. E. iioi.

31. Huggins v. People, 135 111.

243, 25 X. E. 1002, 25 Am. St. Rep.

357; People V. Clausen, 120 Cal. 381,

52 Pac. 658.

32. Person may be convicted upon
evidence showing his poverty previ-

ous to the larceny, and that shortly

thereafter he was in the unexplained
possession of a large amount of cur-

rency, although such currency is not

specifically identified with that which
was stolen. Jenkins v. State, 62 Wis.

49, 21 N. W. 2:^2.

33. It Is proper to take into con-

sideration the circumstances under
which the goods were brought into

defendant's place and received by
him. If the goods are taken there

in the daytime, by a regular dealer in

such goods, and sold for a fair valu-

ation, the transaction cannot be re-

garded as suspicious. But where the

property is taken to the defendant
at an unusual hour of the night, be-

tween ten and eleven, in a confused
condition,— fine silks tied up in bun-
dles with silk handkerchiefs, and the
parties in possession of goods are all

strangers to defendant, except F,

whom he knows to be a thief, these

facts are sufficient to convince a man
of ordinary honesty that the goods
were stolen. Friedberg v. People,
102 111. 160.

34. Various Facts From Which
Inference May Be Drawn Where
pawnbrokers are required by law to

Vol. X

keep a description of goods pur-
chased, the failure of defendant to-

make an entry of the goods in ques-

tion may be considered against him
as tending to show guilty knowledge.
People V. Clausen, 120 Cal. 381, 52-

Pac. 658.

Though there be no direct evidence

that the defendant knew the bonds
to have been stolen, or that he re-

ceived them from anj' particular per-

son who had stolen them, nor any
evidence that he had positive infor-

mation when he sold them they had
been stolen, still the circumstances as

to the manner of receiving them, his

manner of dealing with them, his

knowledge and description of the
person from whom he claimed to-

have received them, his own acts in

transferring them, the peculiarities;

attending such transfers and hi^v

method of payments to the claimed
owner, added to the facts that stolen

bonds were in his possession, may
constitute potential evidence that the

defendant possessed guilty knowl-
edge. People t'. Schooley, 149 N. Y.

99, 43 N. E. 536. See further

:

Alabama. — Adams z'. State, 52
Ala. 379;

Georgia. — Cobb v. State, 76 Ga.

664.

Illinois. — Delahoyde v. People, 212'

111. 554, 72 N. E. 732.

Indiana. — Goodman z'. State, 141

Ind. 35, 39 N. E. 939-

Michigan. — Durant z: People, 13

Mich. 351-

Nczi' York. — People v. Rando, 3
Park. Crim. 335 ; Goldstein z: People.

82 N. Y. 231.

Te.vas. — Harwell z'. State, 22 Tex.

App. 251, 2 S. W. 606.

Where the evidence showed that

the property was stolen by another,

prior to its reception by the defend-

ant, that it was found in his posses-

sion shortly tliereafter, and that he

was attempting to dispose of it with

an intention to secrete it, held, that

the proof of such facts raised a pre-
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D. Other Similar Acts.— a. In General. — It is competent for

the prosecution to give in evidence a series of acts of the Hke char-

acter in order to show scienter, or to rebut any presumption of in-

nocent mistake. ^^

b. Previous Receipts or Purchases From Same Thief. — Evi-

dence that other goods known to have been stolen were previously

received or bought by the defendant of the same thief is compe-
tent to show guilty knowledge. ^*^

sumption of guilt on the part of de-

fendant ; that he received the prop-
erty with the knowledge that it was
stolen; and that the jury were war-
ranted in so finding in the absence of
satisfactory explanation as to how he
acquired possession of property. State

V. Miller, 159 Mo. 113. 60 S. W. 67.

35. People v. Rando, 3 Park.

Crini. (N. Y.) 335-
Evidence that oth stolen goods

were found in possession of defend-
ant is admissible for the purpose of

showing guilty knowledge on the part

of the accused that the goods for re-

ceiving which he is charged were
stolen. Devoto z\ Com.. 3 Mete.
(Ky.) 417; State v. Crawford, 39 S.

C. 343. 17 S. E. 799-

Similar transactions between the

defendant and his accomplice on sev-

eral different days, shortly before the

date of the offense charged are com-
petent evidence to prove guilty

knowledge. State v. Habib, 18 R. I.

558, 30 Atl. 462. See Harwell v.

State, 22 Tex. App. 251, 2 S. W. 606.

Where evidence was admitted to

show that defendant was personally

implicated in three instances where
larceny was attempted or committed,
and that he took immediate action to

conceal certain goods upon informa-
tion conveyed to him in relation to

a fourth, that one, P., aided in perpe-
tration of each crime, and that be-

tween him and the defendant the in-

tercourse was constant and confiden-
tial, held, that these transactions were
not so remote from each other as

to be totally distinct, and were com-
petent to show guilty knowledge. Kil-

row V. Com., 89 Pa. St. 480.

Habitual Occupation Evidence
of the kind of shop which the de-
fendant kept, and the business which
he there carried on. is admissible to

inform the jury of his habitual occu-

43

pation. Com. v. Campbell, 103 Mass.
436. Contra. — People v. Pierpont,

I Wheeler Crim. Cas. (N. Y.) 139.

36. Shriedly v. State, 23 Ohio St.

130.

It is competent to show that de-

fendant had, prior to the time in

question, received property which he
knew to be stolen, from the person
from whom he received the property
in question, as bearing upon his

knowledge that it was stolen. State

V. Feuerhaken, 96 Iowa 299, 65 N. W.
299. It is not necessary that goods
before received should have beea
stolen from the same person, nor be
of the same character. State v^

Ward, 49 Conn. 429; People v. Doty,

175 N. Y. 164, 67 N. E. 303.

Proof that accused has frequently
received similar articles under like

circumstances from the same thief,

stolen from same person or place,

knowing that they were stolen, is

proper. Copperman v. People, 56 N,
Y. 591. Such evidence is not inadmis-
sible because it establishes that the
accused was also guilty of violating

another statute, or an ordinance pro-
hibiting licensed pawnbrokers from
buying property.

Stealing of Similar Goods from the
Same Owner by the Same Person
from whom the defendant, through a
third person, received the goods, is

proper to prove the scienter. People
V. Grossman, 168 N. Y. 47, 60 N. E.

1050.

Subsequent Dealings Inadmissible.

Where the information alleged that

the property was received by defend-
ant on or about a certain date, the

prosecution cannot, for the purpose
of showing that the property was re-

ceived by defendant with a guilty

knowledge that it had been stolen,

introduce evidence that a large num-
ber of other articles, found in a house
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c. Possession of Other Stolen Goods of Same Owner.— Testi-

mony tending to show that defendant had in his possession about

the same time other stolen goods of same owner, even without

showing defendant's guiUy knowledge as to such other goods/^

or acts of receiving goods stolen from same person other than

those mentioned in indictment, is proper evidence. ^^

E. Conversation Between Parties On Former Occasion.
Evidence of the conversation between the parties upon former oc-

casion is competent to show that the former receipts were with

knowledge.^''

V. INTENT TO DEFRAUD.

1. In General. — Where it is proven that the accused knew^ the

goods were stolen when he received them, the intent to defraud the

owner may be gathered from circumstances surrounding the case

;

and it follows as an inevitable presumption in the absence of any
proof to the contrary that he received them with intent to defraud

the owner.*"

2. Proof of Receipt of Other Stolen Goods.— Proof of the receipt

of other stolen cattle by the defendant is competent, although it

has not been shown that the accused received such other cattle at

same time and place, and from same parties as alleged in indict-

ment.*^

3. Offering To Sell Property, knowing it to have been stolen,

shows the intent to deprive the true owner thereof.*-

VI. DEFENSE.

1. Former Acquittal. — A. Evidence Not Competent To Sup-

occupied by defendant and the thief 41. Such evidence is primarily

some three months thereafter had competent as tending to prove the

been stolen by means of burglaries fraudulent intent of defendant in re-

committed subsequent to the date spect to the animal named in indict-

complained of. People v. Willard, ment, and also as tending to show a

92 Cal. 482, 28 Pac. 585. systematic plan on defendant's part

The state cannot introduce testi- to commit the crime charged. Mor-
mony tending to show that the per- gan v. State, 31 Tex. Crim. i. 18 S.

son of whom the defendant had re- 'wr 5^7
ceived the property, had stobn other Evidence that when the defendant
property of same kind at a different

received the animal mentioned in in-
tiine. Mclntire ^. State, 10 Ind. 26^ dictment from one, J., he received in

Q I' A^Q^^' 'a
Jacob. 30 S. C. 131, 8

^^^^^^^ti^„ ^ith one, G., two other
S. E. 698, 14 Am. St. Rep. ^7_ ^^^^^^^^ ^^^ ,^^, h, ^„d G. sold the

29? IQ aT402-^
" '' three animals at the same time, is ad-

39. Copperman v. State, 56 N. Y. "li^^sible for purpose of showing de-

- fendant s fraudulent intent with re-

40. United States v. Lowenstein. ^Pect to the yearling named in the in-

21 D. C. 515. See Rex. v. Davis. 6 dictment. Harwell v. State, 22 lex.

Car. & P. 177, 5 E. C. L. 341 ; Rex App. 251, 2 S. W. 606.

V. Richardson, 6 Car. & P. 335, 25 E. 42. People v. Fletcher, 44 App.

C. L. 427. Div. 199, 60 N. Y. Supp. 777-
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PORT Plea.— Proof of an acquittal for burglary will not support
a plea of autre fois acquit to an indictment for receiving stolen

goods, knowing them to have been stolen,*^ though the same evi-

dence might be competent on both charges.**

B. Evidence, Competent To Support Plea. — If goods stolen

from different persons are received at the same time, the offense is

single, and evidence of acquittal of a charge of receiving stolen

goods from one of such persons is competent to sustain the plea

to a charge of receiving any other stolen goods at the same time.*^

2. Good Character of Accused.— A. In General. — Proof of

the good character of the accused is competent.**^

B. As Rebutting Inference Arising From Possession. — The
better opinion is said to be that the inference arising from the pos-

session alone is completely removed by the good character of the

accused,*' though there is authority that such proof is admissible

as a mere mitigating circumstance.*®

3. Reputation of Vendor. — On the question of guilty knowledge,

evidence of vendor's reputation in the community, and among
those by whom he was known as being a regular and honest dealer

in goods such as were stolen, is competent on the trial of the person

charged with purchasing or receiving them.*^

4. Intention of Defendant in Receiving Goods. — Of course the

honesty of defendant's purpose in receiving the goods is competent

in defense.^*^

5. Testimony of Defendant.— In General. — Defendant has the

right to testify from whom he received the goods, and under what
circumstances, and what conversation took place at that time, in

reference to goods between himself and party from whom he

received them.^^

6. Explanation of Possession. — Explanation made by a person

contemporaneously with, or when first required by circumstances

43. Pat v. State, ii6 Ga. 92, 42 see Clackner v. State, 33 Ind. 412.

S. E. 389. 49. Com. V. Gazzolo, 123 Mass.
44. Com. V. Bragg. 104 Ky. 306. 220, 25 Am. Rep. 79.

45. People v. Willard, 92 Cal. 482, 50. Where defendant on behalf of

28 Pac. 585. the owner receives the stolen goods
46. Hey v. Com., 32 Gratt. (Va.) from the thief for the honest pur-

946, 34 Am. Rep. 799. pose of restoring them to the owner
47. People v. Hurley, 60 Cal. 74, without fee or reward or expectation

44 Am. Rep. 55. of any pecuniary compensation, and
48. Proof of good character is ad- in fact immediately after obtaining

missible for defendant as tending to them restores all he received to the

have a mitigating influence in some owner, and is not acting in concert
respect favorable to him, but the rel- with party stealing to make a profit

alive value of such proof must de- out of transaction, he would not be
pend on the circumstances of each guilt}'. Aldrich f. People, loi 111. 16.

case. Wagner v. State, 107 Ind. 71, 51. State v. Bethel, 97 N. C. 459,
7 N. E. 896, 57 Am. Rep. 79. But i S. E. 551.
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to account for his recent possession, is admissible to rebut any
inference arising therefrom. ^-

7. Rebuttal of Inference Drawn From Inadequacy of Price.

Evidence that according to usage second-hand dealers do not pay
full price for clothing is admissible to rebut the presumption of

guilty knowledge arising from inadequacy of price.^^

52. Payne v. State, 57 Miss. 348.

Where it was proved by a witness
that he found the stolen property,

and that two of the defendants went
with him to the place where it was
found, it was held that defendants
had a right, when called as wit-

nesses, to state what they said, and
as to how they came by the property.

It was error to refuse such testimony.
Bennett z'. People, 96 111. 602.

When Burden Shifted to State.

When a party in possession of re-

cently stolen property gives an ex-
culpatory explanation of his posses-
sion that is reasonable and probable,

then the burden devolves upon the

state to prove the falsity; otherwise
the accused is entitled to acquittal.

Brothers v. State, 22 Tex. App. 447,

3 S. W. 727.

When stolen goods are found in

the possession of a party who has
denied that they were in his posses-

sion, proof that the denial was in

consequence of a misunderstanding;,

rebuts the presumption of guilt

created by such denial. Sortorious

t'. State, 24 Miss. 602; Hey v. Cain,

32 Gratt. (Va.) 946, 34 Am. Rep.

799-
53. Where a second-hand retailer

of clothing was indicted for receiving

stolen goods and, as tending to prove
guilty knowledge, evidence was intro-

duced that he had only paid for the

clothing about one-third of its value,

it was held error to refuse to permit
accused to prove that, according to

usage, dealers in second-hand cloth-

ing do not generally pay full price

for clothing, but purchase it at a

reduction, and that from the charac-

ter of the business they are compelled
to sell new clothing for the price of

second-hand goods, and hence must
purchase out of season and at reduced
price. Andrews v. People, 60 111. 354.

RECITALS.—See Admissions; Ancient Documents;

Deeds; Depositions; Fraudulent Conveyances;

Mortgages.
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678 RECOGNIZANCES.

I. BURDEN OF PROOF AND PRESUMPTIONS.

1. Bail-Bond and Judgment Nisi. — To entitle the state to recover

in a proceeding upon a forfeited bail-bond or recognizance, where
the defendant interposes a general denial, the state must introduce

in evidence the bond or recognizance, and the judgment of for-

feiture.^

2. Burden on Defendant. — In a proceeding by scire facias on a

forfeited recognizance, the burden is upon the defendant to prove

everything upon which he relies to prevent the judgment of for-

feiture from being made absolute."

3. Presumption as to Execution and Recitals. — Where a recog-

nizance is in proper form and appears on its face to have been ta-

ken and approved by the proper court or officer, the law presumes

that it was duly executed, and that the recitals in it are true.^

4. Presumption of Validity. — The law presumes that a recog-

nizance taken before a court of general jurisdiction is valid, and

1. Eubank v. People, SO II!. 496;
Karris v. People, 58 111. 26; People

V. Meacham, 74 111 292 ; Goodwin v.

State, 14 Tex. App. 443; Houston v.

State, 13 Tex. App. 560; Hester v.

State, 15 Tex. App. 418; Baker v.

State, 21 Tex. App. 359, 17 S. W.
256.

The forfeiture of a bond in a crim-

inal prosecution is a judicial act,

and must appear of record ; it cannot
be supplied by parol evidence. State

V. Doyle, 42 La. Ann. 640, 7 So. 699.

2. " In proceedings against bail

on a scire facias the defendant is to

show cause why the recognizance
shall not be estreated, or, in other

words, why the conditional judg-
ment of record against him shall not

be made absolute, and execution is-

sued thereon. The burden of proof
is on the defendant, when judgment
in default of appearance has been
entered against the principal. The
evidence on which the plaintiff re-

lies is of record, and is presumed to

be within the knowledge of the

court, and the defendant must show
and allege everything that he relies

upon to establish the insufficiency or
irregularity of the proceedings."
State v. Carr, 4 Iowa 289.

3. Gresham r. State, 48 Ala. 625;
Chumasero v. People, 18 111. 405

;

Lindsay v. State, 39 Tex. Crim. 468,

46 S. W. 1045.

In a proceeding by scire facias on
a recognizance taken by a justice of

Vol. X

the peace, the court held that al-

though it did not appear that the

recognizance was required to be
given by the justice of the peace, it

would be presumed that it was en-

tered into by his order. Adams v.

State, 48 Ind. 212,

A bail-bond is prima facie evi-

dence that the things recited in it

took place. It is not incumbent on
the state in the first instance to offer

in evidence the docket of the jus-

tice of the peace before whom the

bond was taken, or the minutes of

his examination, or a transcript

thereof, for the purpose of showing
that he took the necessary proceed-
ings to demanding or taking a recog-

nizance. The fact that a bond with
the required recitals and conditions

was executed, duly acknowledged,
delivered to and accepted by the jus-

tice, is presumptive evidence that it

was taken and received in the place

of the body of ihe accused. State

z'. Patterson, 23 Iowa 575.

A recognizance in possession of
the clerk of the court, which shows
on its face that it has been taken
and approved by the judge of the

court is of itself sufficient evidence
to establish its authenticity and va-
lidity, although it does not show
that it has been filed by the clerk.

State V. Ballentine, 106 Mo. App.
190, 80 S. W. 317-

" It is not necessary where the

recognizance is taken in open court
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ihat all the steps leading up to its taking were regular, unless there

appears of record a want of authority in the judge of the court

to take it.-^

5. Alteration.— Where a recognizance appears on its face to

have been altered as to the amount of penalty therein named, the

burden is upon the plaintiff to satisfactorily explain such alteration.''

II. EXECUTION OF RECOGNIZANCE.

1. Nature of Proof Generally.— The weight of authority seems
to sustain the proposition that generally the execution of a recog-

nizance can be proved only by the record.*' Of course, this proof

is only prima facie, and may be contradicted.^

2. Lost Recognizance. — Parol evidence is admissible to prove
the contents of an appearance bond which has been lost.^

to prove that the court required the

principal to enter into it." Grine-
staff V. State, 53 Ind. 238.

4. State V. Eyermann, 172 ]Mo.

294, 303. 72 S. W. 539 ; State v. Rog-
ers, 36 Mo. 138.

5. State V. Roberts, 37 Kan. 437,

15 Pac. 593.

6. Longley v. Vose, 27 ]Me. 179;
Beech v. Rich, 13 Vt. 595 ; Owen v.

State, 55 Vt. 47; Wood v. Com., 4
Rand. (Va.) 329.

In Treasurer of Vermont z'. Mer-
rill, 14 Vt. 64, the court said :

" A
recognizance is a debt of record.

. . . It must be proved by the

record. The record cannot be con-

tradicted, nor varied, nor its defects

supplied by parol."

7. Com. V. Clark Greene, 13 Allen

(Mass.) 251, was a suit on a recog-

nizance. The record showed that the

defendant entered into the recogni-

zance before the police court of the

city of New Bedford as surety for

Isaac Marshall, who had been or-

dered to recognize with surety for

his appearance at the superior court

to answer to a charge of larceny.

The parties agreed upon a statement

of facts by which it appeared, among
other things, that the clerk of the

police court took the recognizance

at the jail after the adjournment of

the court, and in the absence of the

justice of the court. Held, that the

record was not conclusive as against

this agreed statement of facts.

In an action on a recognizance,

the execution of it was denied. The
trial court instructed the jury that

the recognizance taken and acknowl-
edged before the county clerk was
prima facie evidence against the de-
fendant ; and that the burden of

proof was upon him to show that

the clerk's certificate thereon was
false ; and that, notwithstanding, the
defendant swore that the instrument
was a forgery, the certificate of the
county clerk, being in due form and
by the proper officer, in the absence
of fraud and conspiracy, was entitled

to more weight than the unsupported
oath of the defendant. Held, error,

the court saying: " The recognizance
and certificate of the clerk thereto
did not impart absolute verity, and
could not be considered as a record
made in open court. Under the issue

in this case the defendant was at lib-

erty to impeach it, and having in-

troduced testimony having that ten-

dency, it became a question of fact

for the jury. . . . They might
have considered the official certifi-

cate of the clerk the better evidence,

but the court could not properly in-

struct them that it was such as mat-
ter of law." Spencer v. Fish, 43
Mich. 226, 5 N. W. 95.

8. State V. Burdick, 84 Iowa 626,

51 N. W. 67, was an action on an
appearance bond. The bond was
lost. The sherifif who arrested the

accused testified that he was with
him when the surety signed the

bond ; that he took the bond to the

mayor who approved it ; that he ex-

amined the bond, and that to his

best recollection there was a day
fixed in it, and an hour. He was
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in. DEFAULT OF THE PRINCIPAL.

Proved by the Record— As a general rule the default of the

principal in a recognizance can be proved only by the record,^ and

the record is conclusive of the fact.^'' But this rule is in some
states changed by statute.^^

IV. RECORDS AND FILES.

1. Original Action. — In a suit against the sureties on a bail-

bond or recognizance, the files and records in the case in which
the recognizance was given, and the judgment therein, are com-
petent evidence. ^-

2. Indictment of Principal. — In an action upon a forfeited

then asked :
" State whether on the

day and hour fixed you appeared be-

fore the magistrate." This was
objected to because of incompetency,
and calhng for a conclusion, and
the objection was sustained. Held,
error. The court said :

" The
witness had testified that he was
present when the proceedings were
had forfeiting the bond. The pur-

pose of this question was to fix the

time of the forfeiture the same as

that named in the bond, and for

that purpose the question was surely

proper. It is true the witness had
said that he did not then remember
the day and hour fixed in the bond,

but his testimony shows that at the

time of the appearance he did know,
and it was competent for him to

state whether or not his appearance
was .at the time fixed."

9. Com. V. Slocum, 14 Gray (Mass.)

395; Com. V. Bail of Gordon, 15

Pick. (Mass.) 193; CHfiford v. Mars-
ton, 14 Or. 426, 13 Pac. 62; State v.

Lambert, 44 W. Va. 308, 28 S. E.

930.
10. State V. Gorley and Cloud, 2

Iowa 52; State v. Cobb, 71 Me. 198,

207.

In a proceeding by scire facias on
a bail-bond, it appeared that the re-

cognizance was returned to the prop-
er court at a term thereof, when and
where the principal conusor had en-

gaged to appear, and that he did not

so appear, but made default, and
that his default, and the default of

his sureties to then and there have
him present, as they had engaged to

do, were entered of record. Held,
that the record of the default was

conclusive evidence of the fact, and
not subject to be impeached, contro-

verted or affected by extrinsic evi-

dence. State V. Gilmore, 81 Me. 405,
411, 17 Atl. 316.

An entry on the records of the

court, merely stating that a recogni-
zance was forfeited on a certain

day, is conclusive evidence that the

defendant and his bail were called

and did not appear. Com. v. Basen-
dorf, 153 Pa. St. 459, 25 Atl. 779.

Sheriff's Return.— In an action

against sureties on a bail-bond the

return " not found," made by the
sheriff as to the principal, is conclus-
ive and cannot be questioned except
as specially authorized by statute.

Garofalo v. Prividi, 87 N. Y. Supp.
467.

11. In Hesselgrave v. State, 63

Neb. 807, 89 N. W. 295, the court

said :
" At common law the default

of a defendant could only be shown
by an entry made on the records of

the court." But the statute of Ne-
braska has changed this rule and per-

mits the state to prove the default of

a defendant by oral testimony when
in consequence of the neglect of the

clerk of the court, or for any other

reason, such default was not made a

matter of record.

12. Heymes v. Champlin, 52 Mich.

25, 17 N. W. 226.

Wilcox V. Ismon, 34 Mich. 268.

was a suit against sureties on a bail-

bond on a capias issued in an action

of trespass on the case. Held, that

the judgment in the original suit was

admissible as fixing the amount of

damages.
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recognizance, the indictment of the principal is admissible ;^" but

it is not indispensable, and it need not even be proved that an in-

dictment was found.^*

3. Scire Facias. — A scire facias is admissible in evidence. ^^

4. Transcript of Justice.— In a proceeding by scire facias on a
recognizance taken by a justice of the peace, the affidavit filed in

the justice court and the transcript of the justice are admissible.^*

5. Indorsement, Filing and Record. — The indorsement by the

clerk of the court upon a recognizance as to the return, filing and
record of the same, is competent evidence of such facts as against

the sureties on the recognizance.^^

6. Eeturn of Sheriff.— It has been held that the return of a

sheriff as to the arrest is only prima- facie evidence of the fact, and
may be contradicted by parol evidence.^^

13. Mooney v. People, 8i 111. 134.

In Sims V. State, 41 Tex. Crim.

440, 55 S. W. 179, an action on a

defaulted bail-bond, the appellant ob-
jected to the introduction of the in-

dictment in evidence because it did

not show that it was for the same
offense as that for which appellant

was tried before the justice of the

peace sitting as an examining mag-
istrate. Held, properly admitted for

the reason that it is not necessary
that the indictment should show on
its face that the principal was in-

dicted for the offense tried by the

examining court.

14. O'Brien v. People, 41 111. 456;
State V. Coppock, 79 Iowa 482 ; 44
N. W. 714.

In Kepley v. People, 123 111. 367,

380, 13 N. E. 512, the court said

:

" It is not necessary to prove that

an indictment was ever found, in or-

der to render recognizers liable on a

default of their principal to appear to

a criminal charge."
15. Lewis v. State (Tex. Crim.),

39 S. W. 570, was a proceeding by
scire facias on a bail-bond. The scire

facias was admitted against the ob-
jection of the appellant. Held,
proper. The court said : "There was
no error in the court admitting in

evidence the scire facias. If there
was a variance between the bond and
the recitation in the scire facias,

appellant should have objected to the

introduction of the bond in evidence."
16. Adams v. State, 48 Ind. 212:

Gacheinheimer v. State, 28 Ind. 91

;

Friedline v. State, 93 Ind. 366, 37c.

17. Com. V. Merriam, 7 Allen,

(Mass.) 356.
" The certificate of the clerk upon

the back of the recognizance contains

a distinct statement, and is sufficient

evidence of the fact, that it had been
duly returned and entered of record

in the court of common pleas. Upon
the default of the principal recogni-

zor, a writ of scire facias might
properly issue from that court

against him and his sureties." Com.
V. Slocum, 14 Gray (Mass.) 395.

18. Ill Gary v. State, 11 Tex. App.
527. 533. among other defenses, the

defendant alleged that the principal,

one Baker, was arrested upon a

caf^ias issued upon an indictment for

the same ofifense at the next term of

the court. By the return of the sher-

iff upon this capias it appeared that

the principal had been re-arrested.

The court said :
" The question is

presented for decision; was it per-

missible in this case to allow the

state to contradict this return, and
prove that in fact Baker was never

arrested ? ... If Baker was ar-

rested upon the same charge, then

the defense was complete ; if not ar-

rested, then no defense. Is the re-

turn conclusive of this fact? The
common law will not permit re-

turns to be contradicted. In this

state this question is not settled.

. . . We are of the opinion that

when no rights have vested, no rights

of bona fide parties intervened, that

the return is only prima facie proof.

. . . The arrest operates the re-

lease ; it must be proved. Nor will

Vol. X



682 RECOGNIZANCES.

V. VARIANCE.

1. Between Recognizance and Scire Facias.— A recognizance is

not admissible where there is a substantial variance between it and
the scire facias as to the date of the recognizance/^ or as to the

court or officer before whom it was taken.^"

2. Between the Scire Facias and Judgment Nisi. — Where there

is a substantial variance between the scire facias and the judgment
of forfeiture, the record of the judgment of forfeiture is not ad-

missible.-^

3. As to Name of Principal.— Where there is a variance between
the order of commitment and the recognizance, as to the name of

the principal, parol evidence may be received to establish his

identity.-^

any return of the officer conclude this

fact and thereby deprive the state

of the right of showing the truth of

the matter."
19. Hedrick v. State, 3 Tex. App.

570; Avant V. State, 33 Tex. Crim.

312, 26 S. W. 411.

In a proceeding by scire facias on
a forfeited recognizance, it was
stated in the scire facias that the re-

cognizance was entered into of date

of April 26. The recognizance of-

fered in evidence was not dated, and
over the objection of the defendant,

on account of the variance, it was
admitted in evidence. Held, error.

Bailey v. State (Tex. Crim.), 22 S.

W. 40.

In Moseley v. State, 37 Tex. Crim.

18, 38 S. W. 800, the scire facias al-

leged that the bond was executed
on a certain day. Without further

explanation the state introduced the

bond, which bore another date.

Held, not admissible. Also held, that

parol evidence was not admissible to

show another date than that alleged

in the scire facias. The court said •

" If there is a mistake in the date of

the bond, this can be explained by

proper allegations in the scire facias,

and parol proof can be received to

correct such mistakes."
20. In Frost v. State, 33 Tex.

Crim. 347, 26 S. W. 412, the scire fac-

ias recited that the bond had been

entered into before the district court.

The bond was introduced in evidence,

and it showed that it was taken and
approved by a justice of the peace.

Held, erroneously admitted.

In Smith v. State, 7 Tex. App.

160, the judgment nisi and the scire

facias described the bond as desig-
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nating the court in which the prin-

cipal was bound to appear, as the
" criminal court of Waco. " The
bail-bond was conditioned for the ap-

pearance of the principal before the

criminal court of McLellan county.

The bond was admitted in evidence

against defendant's objection. Held,
error.

In Arrington v. State. 13 Tex.
App. 554. the court said :

" We are

of the opinion that the court erred

on admitting in evidence, over the

objections of the defendants, the

bail-bond upon which the judgment
in this case is based. This bond
shows upon its face that it was ta-

ken and approved by L. S. Collins,

a constable of Gonzales county, while
the bond declared upon in the scire

facias is described as one taken by
the sheriff of Gonzales county. A
scire facias performs the double
function of a petition and a cita-

tion, and in establishing the essen-

tial matters therein alleged the alle-

gata and probata must substantially

correspond."
21. In Farris v. People, 58 111. 26,

it was averred in the scire facias

that the conditional judginent was
rendered against the principal,
George W. Farris, and five sureties.

The record ofifered in evidence, and
objected to, only recited a judgment
of forfeiture against the principal

and three sureties. Held, a fatal

variance.

22. State v. Ballentine, 106 Mo.
App. 190, 80 S. W. 317, was an ac-

tion on a forfeited recognizance. It

appeared that George Ballentine was-
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VI. PAROL EVIDENCE.

1. When Competent.— In an action against sureties upon a
recognizance, parol evidence is competent to prove the manner of
the arrest of the principal and the circumstances attending it ;-^ to

show the identity of the principal,-"* and that he was called in court f^
also to show that the recognizance was approved by a justice of the

peace ;-^ to explain ambiguous words in it,-" and variance between
it and other documents in the case,-^ and that two indictments are
for the same offense ;-'* to show the consideration for the signing of

a recognizance f^ to supply omissions in the record not contra-

committed to the holdover, under
the name of George Vallentine; that

he gave a recognizance with sure-

ties, for his appearance as Ballen-

tine. The evidence of the officer

who arrested Ballentine was admit-
ted to show that Ballentine was the

person arrested, and against whom
the criminal charges were preferred,

that the accused gave his name at the
police office as Vallentine, and that

it was for this reason the proceed-
ing appeared as against Vallentine,

instead of Ballentine. This evidence
was held competent, the court say-

ing :

" We think the evidence is

sufficient to show that Ballentine was
the person arrested and subsequently
charged by information with unlaw-
fully carrying concealed weapons;
that he gave his name to the officer

who arrested him as Vallentine and
thus misled the officer into the error
of proceeding against him under the

name of George Vallentine, can not

avail to relieve the defendants of

their obligation on the recognizance."

23. In Ayres v. People, 3 Colo.

App. 117, 32 Pac. 77, the sureties

claimed that they caused the principal

to be seized and surrendered to the

sheriff of the proper county, and re-

ceived from him a written receipt

acknowledging such surrender. It

was shown by evidence that the sher-

iff went to Ohio at the instigation of
the defendants and brought the prin-

cipal back to Colorado. The people
introduced evidence that the sheriff's

trip to Ohio for the principal was
not the result of a contract between
him and the sureties, but an execu-
tion of the law under an arrange-
ment with the governing body of the

county, and afterwards ratified and
made legal by legitimate and proper
official action. Held, that this evi-

dence was competent, and properly
admitted.

24. O'Brien v. People, 41 111.

456, 460.

In a proceeding by scire facias on
a forfeited recognizance, the scire

facias contained the full name of the
principal bound to appear, while in

the recognizance his surname, and
the initials of his given name, were
given. Held, that parol evidence was
admissible to prove that the two
names designated the same person.
Allen V. People, 29 111. App. 555.

25. State v. Cornell, 70 S. C.

409, 50 S. E. 22.

26. In Ozeley v. State, 59 Ala. 94,

97, the undertaking conformed sub-

stantially to the statutory form, ex-
cept' that the magistrate did not in-

dorse on it the word " approved

"

and sign such indorsement. Held,
that it was competent to show by
parol evidence that the undertaking
was signed in the presence of the

magistrate, and that on its execution
he took possession of it, and dis-

charged the principal from arrest.

27. Ambiguous words in a bail-

bond may be explained by proof of
surrounding circumstances. Col-
quitt. Governor, v. Bond, 69 Ga. 351.

28. Welch V. State, 36 Ala. 277;
State V. Eldred, 31 Ala. 393; Vasser
V. State, 32 Ala. 586.

29. State v. demons, 9 Iowa 534.
30. State V. Russell, 24 Tex. 505.

Where a surety testified that he
signed the recognizance only upon
the condition that another person
should sign it as co-surety, proof

Vol. X
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dieting it,^^ and even to contradict the certificate of a magistrate.^^

2. When Incompetent. — Parol evidence is not admissible to

contradict the record as to the taking and approval of a recog-

nizance f^ or as to the forfeiture of it f* or to supply a deficiency

in it f^ or to prove the discharge of a defendant f^ or to show an
agreement of parties contrary to the record.^^

that he was led to sign it by other
consideration, such as indemnity fur-

nished, or property turned over to

him by the prisoner, was held compe-
tent. Madden v. State, 35 Kan. 146,

10 Pac. 469.

31. In an action on a bail-bond,

the statute of limitations was pleaded
in defense. Held, that evidence other

than the record was competent to

show the day on which judgment was
actually entered. Danford Clark v.

John Ely, 2 Root (Conn.) 380.

32. Gregory v. Sherman, 44 Conn.

466, 469, was an action on a rec-

ognizance. The defendants denied

having entered into it. The official

certificate of the magistrate who is-

sued the writ, that the recognizance

was given, was offered in evidence

and rejected. Held, error. Also
held, that the defendants might in-

troduce parol evidence to contradict

the certificate. See also Kirkland v.

Candler, 114 Ga. 739, 40 S. E. 734-

33. Welborn v. People, 76 111.

516; Clark V. M'Comman, 7 Watts &
S. (Pa.) 469; McMicken v. Com., 58

Pa. St. 213.

34. State v. demons, 9 Iowa 534;

State V. Coppock, 79 Iowa 482, 44
N. W. 714; Calvin v. State, 12 Ohio
St. 60. 68.

United States v. Ambrose, 7 Fed.

554, was a proceeding by scire facias

upon a recognizance conditioned for

the appearance of Thomas Ambrose.
The United States introduced a
record of the court showing that on

a certain day during that term the

necessary steps were taken for the

purpose of working and declaring

a forfeiture of the recognizance. To
this the defendant offered testimony

to prove that the facts stated in that

record showing the forfeiture were
not true; that in point of fact

Thomas Ambrose was not called as

therein recited ; and that in point of

fact Henry T. Ambrose, his surety,
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was not called upon to produce his

body as therein declared. Held, that

this evidence was incompetent.

35. A recognizance must on it.s

face show the cause of taking it.

Parol evidence cannot be admitted to

aid it in this respect. Nicholson v.

State. 2 Ga. 363, 365.

Where a recognizance is deficient

in any of the essential parts of the

obligation or condition, parol evi-

dence is not competent to supply

such deficiency. State v. Crippen. i

Ohio St. 399.

36. State v. Hays, 2 Or. 314.

37. State v. Stewart, 74 Iowa 336.

37 N. W. 400, was an action against

sureties on an appearance bond for

failure of the principal to appear in

satisfaction of judgment. Defend-

ants offered to prove that im-

mediately after the trial of the

criminal case, and the rendition of

the judgment, the attorney for the

accused agreed with the district at-

torney that the accused should not be

arrested, nor the judgment against

him be in any manner enforced until

after the April meeting of the board

of supervisors. Held, that the re-

jection of this evidence on the

ground that it was incompetent, ir-

relevant, and immaterial was not

error. The defendants also offered to

prove that a warrant for the arrest

and commitment to jail of the ac-

cused was issued and placed in the

hands of the sheriff for servnce dur-

ing the term cf the district court at

which the accused was convicted, and

while he was present; that after he

received such warrant the sheriff

was instructed in writing by the dis-

trict attorney to hold the same until

after the April session of the board

of supervisors, and that the sheriff

acted according to the instruction so

received, and made no attempt to

serve the warrant until after the April



RECOGXIZAXCES. 685

VII. SUFFICIENCY OF EVIDENCE.

Recognizance and Judgment of Forfeiture.— As a general rule the

recognizance of record and a judgment of forfeiture thereon con-

stitute sufficient evidence to authorize a judgment for the state in

a proceeding by scire facias, or an action of debt on a forfeited

recognizance,^^

VIII. EVIDENCE IN DEFENSE.

1. Execution of Recognizance. — In a proceeding upon a for-

feited recognizance, the defendant may prove that he signed it

upon a condition which was not comphed with f^ or that it was
altered after he signed it;''" or that another person, and not he,

became surety on the recognizance.*^

session of said board. Held, prop-
erly excluded.

38. Peacock v. People, 83 111. 331

;

People V. Witt, 19 111. 169; Kepley v.

People, 123 111. 367, 13 N. E. 512;
Burrall v. People, 103 111. App. 81

;

Martin v. State, 16 Tex. App. 265.

In State v. Coppock, 79 Iowa 482,

44 N. W. 714, the plaintiff introduced
in evidence the information filed be-

fore the justice of the peace, the war-
rant issued thereon, and the return

thereof showing the arrest of the ac-

cused; the record of the justice

showing an order requiring him to

give bail to answc the charge before
the district court, and the bail-bond in

suit, executed and given in pursuance
of the order, and for the appearance
of the accused before the district

court, and an undertaking that he
would abide the orders and judg-
ments of the district court; and a
record of that court showing a de-
fault upon the bond, on account of
the failure of the accused to appear
for arraignment. Held, that this

evidence was sufficient to authorize
judgment against the defendants,
without proof of an indictment.

39. In a proceeding by scire facias

upon a forfeited bond, a surety may
show in defense that he signed the

recognizance with the express under-
standing and agreement between him-
self, his co-sureties, and the officer

who took such recognizance, that it

should not be accepted or approved
by said officer, nor be used nor held
to bind said surety, until it was
signed by another person, whose

name was inserted therein as an
obligor, but who in fact never signed
it. People V. Cleaver, 74 111. 210.

40. In a proceeding by scire facias

upon a criminal bond, on which
plaintiff in error was surety, he
answered that he signed the bond
when there was no obligee or penalty
set forth in it, and that the name of
the obligee, and the amount of the
penalty therein, were inserted in his

absence. Held, that the plea was
sufficient, but the burden was upon
him to sustain it by proofs. Brown
V. Colquitt, Governor, 7^ Ga. 59, 54
Am. Rep. 867.

41. In an action by scire facias

on a recognizance the defendant was
described as " Elnathan Noble of the

town of Pittsfield, yeoman." The
defendant pleaded that another per-

son of the same name and description

became bail, and traversed that de-

fendant was the same person. At
the trial the defendant admitted
his name and addition to be as de-

scribed in the recognizance of bail,

and that there was no other person
of that name and addition in the town
where the defendant resided, to his

knowledge. The defendant then

proved that the defendant in the orig-

inal suit employed an attorney, who,
in the autumn of 1798, made out a
bail-piece, as of the term of Octo-
ber, 1798, which the original defend-
ant took, and went out with his bail,

and returned on the same day, with
the bail-piece, certified by a judge,

and in company with one Stephen
Norton. The attorney did not recol-

Vol. X
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2. Excuse for Non-Appearance of Principal.— To relieve sureties

from liability on a forfeited recognizance, they must show some
intervening act of God, or of the law of the state, or of the obligee,

which renders the appearance of the principal impossible. •*-

A. Act of God. — The authorities are in conflict as to whether

sickness constitutes an act of God and whether or not a defend-

ant on a forfeited recognizance may prove that the principal was
prevented from appearing at the time conditioned in the recog-

nizance, by sickness. Some authorities hold such evidence admis-

sible ;*^ others hold to the contrary, on the ground that sickness is

not an act of God.^* Sickness or disability of the principal can-

lect the bail, whether he was the

present defendant or the said Stephen
Norton ; but it appeared that the

name of the bail in the bail-piece was
in the hand-writing of the attorney,

and that Norton resided in a differ-

ent town from that in which the de-
fendant resided. The bail-piece was
dated January ii, 1798. It further

appeared, by the testimony of Stephen
Norton, that he came to Cooperstown
(where the judge who took the bail

resided) to be special bail for the de-

fendant in the original suit. The
original defendant went to the at-

torney to get the bail-piece drawn,
and then he and Norton went to-

gether to the judge, who signed his

name to the bail-piece, but did not
ask Norton to acknowledge himself
bail, and no words passed between
him and the judge. This was on
January 11, 1798. and the present de-

fendant was not in Cooperstown on
that or the preceding day. Norton
supposed himself bail, till after a trial

in the original suit, and the original

defendant had gone off. Held, that

this evidence was admissible and sufifi-

cient to establish the defendant's plea.

Renoard v. Noble, 2 Johns. Cas. (N.
Y.) 293.

42. Taylor v. Taintor, 83 U. S.

366; People V. Bartlett, 3 Hill (N.
Y.) 570; Ringeman v. State, 136 Ala.

131, 34 So. 351.

43. People v. Tubbs. 37 N. Y. 586.

In Scully V. Kirkpatrick, 79 Pa. St.

324, 331. 21 Am. Rep. 62, the defend-

ant ofifered to prove that a few days
before June 18. 1873, the day on
which the principal was bound to ap-

pear, he was stricken down by sick-

ness at his home in Evansville, In-

diana, and was thereby prevented
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from appearing at the day fixed,—to

be followed by evidence, that as soon
as he was able to leave home, to wit,

on the thirtieth day of June, 1893, he
hastened to Pittsburg, and appeared
before the judge to answer the com-
plaint against him, the said day of

June being the earliest day he was
able to appear at Pittsburg after his

recovery from his illness. The offer

was rejected. This was held to be

error.

Baker v. State, 23 Tex. App. 657,

5 S. W. 130, was an action on a for-

feited bail-bond. The defense was
that the principal was prevented by
sickness from making his appearance,
and further, that before entry of final

judgment, he appeared and stood trial

upon the charge. Testimony of the

members of his family and of an-

other person was to the effect that

he was confined to his room and bed
by sickness during the entire term
at which the forfeiture was taken.

Held, properly admitted.
44. Piercy v. People, 10 111.

App. 219.
" No act of the law nor of the

obligee is pleaded to the scire facias

in this case, nor, indeed, is any act

of God pleaded, as we shall see; but

it is pleaded that the principal after

the bail piece had been entered into

was so ill of consumption that it be-

came necessary to the preservation

or prolongation of his life for him
to go to and remain in the state of

Colorado, that he went there and re-

mained there upon the advice of

skillful and competent physicians

under the necessity stated. . . •

This plea does not aver impossibility

of appearance by the principal result-

ing from an act of God. His death
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not be proved by the mere certificate of a physician or surgeon.*^

The death of the principal may be shown in defense.*" It may
be shown that sickness of the judge prevented the appearance of

the principal.*^

B. La\v of thf Statk. — In an action on a forfeited recog-

nizance the defendant may show that the non-appearance of the

principal was caused by his being restrained of his liberty bv the

state f^ or because the constituted authorities, after being called up>-

in such case would have been the act

of God in legal contemplation, but ill-

ness, however severe and critical, is

not." Ringeman v. State, 136 Ala.

131, 34 So. 351.

45. In Price z: State. 4 Tex. App.

73, the surety on the appearance bond
answered that at the date of the for-

feiture of the bond the principal was
sick and confined to his room, under
the care of a physician, and was
wholly unable to attend the court at

the time the forfeiture was taken.

On the trial the appellant offered in

evidence the certificate of a physi-

cian as to the phj-sical condition of

the principal at the time the forfeit-

ure was taken, which was admitted
over the objections of the district at-

tome}'. The court held this error,

and said :
" We have no knowledge

of any rule of law which would per-

mit the introduction of this character

of evidence."

46. In proceedings b}'^ scire facias

on a forfeited recognizance, the de-

fendant may prove, in discharge of

the bail the death of their principal,

at any time after the return of noii

est inventus, and before final judg-
ment. Griffin v. Moore, 2 Ga. 331.

In an action on a forfeited bail-

bond the defense was that the ac-

cused was dead before the forfeiture

was taken. Held, that evidence tend-
ing to show that the accused was in-

sane, and that he had twice attempted
to commit suicide, was wholly im-
material and incompetent, the court
saying :

" No such remote and un-
supported circumstances as these can
be allowed for the purpose of reliev-

ing the bondsmen of their burden."
State V. Lagonia, 39 Mont. 472, 76
Pac. 1044.

47. Neal v. State. 61 Ark. 282,

286, 32 S. W. 1069, was a proceed-
ing on the forfeiture of a bail-bond

taken by a justice of the peace. The
defendant offered to prove that the
party bound by the recognizance to

appear could and would have been
present for examination if the justice

had been ready to hear the same, but
that the justice was on that day sick,

and did not attend his office during
the day; that the cause was not called

for examination in said justice court;
that said court was never opened for

the transaction of business on that or
any other day for the hearing of said

cause ; that the defendant was never
called, or given an opportunity to pro-

duce the body of the principal in said

court, which he was at all times will-

ing to do ; that defendant never made
any effort to have the forfeiture set

aside, because he was not informed of
it until by the service of summons,
and that the forfeiture was taken

less than twenty days from the filing

of the bond by the justice of the

peace, or on the last day set for the

hearing of the case before him. All

of this evidence was rejected. Held,
fatal error.

48. Belding v. State. 25 Ark. 315,

4 Am. Rep. 26, was a proceeding by
scire facias upon a recognizance, en-

tered into by one Kelly Caruthers and
the appellant for the appearance of

Caruthers. He failed to appear and
forfeiture was ordered. Held, that

appellant might show to the court by
proof that Caruthers was duly ar-

rested and imprisoned, and bej^ond

the reach of' his power at the time of

the forfeiture.

In Allee v. State. 28 Tex. App.

531, 13 S. W. 991, the defense was
that prior to the forfeiture the prin-

cipal was incarcerated in the peni-

tentiar}' upon a conviction for felony.

Held, that it devolved upon the sure-

ties to make good such defense by
proof of conviction and incarceration.

Vol. X
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on, were unable or unwilling to afford him the protection neces-

sary to enable him to appear.*'*

C. Default by Permission. — In an action on a forfeited re-

cognizance, the sureties may prove that the non-appearance of their

principal was by permission of the court and the sheriff.^*^

3. Surrender of Principal. — In an application to discharge a
judgment on a forfeited recognizance on account of the surrender

of the principal by his sureties, they must show that the prisoner

was surrendered into the proper custody.^^

Proof of Harmless Delay.— They must prove such facts as will

satisfy the court that the prosecution has not suffered by the de-

lay occasioned by the non-appearance of their principal.^^

Also held, that the state might
prove in rebuttal that at the time of

the forfeiture the principal had es-

caped from custody, and was not re-

strained of his liberty by the state.

49. In Weddington v. Com., 79
Ky. 582, the evidence showed that at

the time the accused was required by
his bond to appear, the county where
the proceedings were had was over-

run by a band of so-called regulators,

that they had killed several persons,

and had shot and seriously wounded
the accused, and had threatened to

take his life whenever they might
find him, and that by reason of these

threats the accused was compelled to

abscond. Held, msufficient to ex-

onerate the bail. The court said :
" It

is contended by counsel, that as it is

the duty of the commonwealth to pro-

tect the lives of her citizens, that it

ought not to require the citizen to

discharge any duty, or to comply with

any obligation to the commonwealth,
when such protection is not extended,

and that the bail should be exoner-
ated, as in case of sickness of the ac-

cused, which renders it physically im-
possible for him to attend in response
to his bond. This ought unquestion-
ably to be true when the constituted

authorities are unable or indisposed,

when properly called upon, to protect

the citizen in discharge of the duty;
but in this case appellants made no
application for protection to the ac-

cused, and do not in any way show
that the authorities were either un-
able or unwilling to extend the pro-

tection necessary to enable the ac-

cused to appear."

50. In Moorehead v. State, 38
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Kan. 489, 16 Pac. 957, the evidence of
the state showed that the accused
was present at the trial of the case
in which he was charged with lar-

ceny, up to the time of the rendition

of the verdict; that the court ren-

dered judgment that he pay a fine

of $50, with costs, and be committed
until the fine and costs were paid.

The surety offered to prove that the

accused was personally present at the

time sentence was pronounced upon
him. and that thereupon he was com-
mitted to the custody of the sheriff,

and that the sheriff actually took him
into custody under the judgment
of the court, but that subsequently,

on the day of sentence he was permit-

ted to depart with leave of the court

and the sheriff. Held, competent evi-

dence.
51. In an application to vacate a

judgment on a forfeited recognizance
because of the surrender of the pri-

soner by his bail, if the sureties do
not comply with the statute which
prescribes a formal proceeding and
indisputable evidence, they assume
the burden of establishing by other

evidence that the prisoner was sur-

rendered into the custody of an offi-

cer properl}' authorized to receive

him. People v. Mohoney, 89 N. Y.
Supp. 424.

52. People v. Tietjen, 7 N. Y.
Supp. 642; People V. Samuels, 7 N.
Y. Supp. 659 ; People v. Devine, 7 N.
Y. Supp. 660; People v. Williams, G
Dalv (N. Y.) 409.

In People v. Carev, 5 Daly (N. Y.>
533. the court said :

" Where it is at-

tempted to be shown that the people

have not suffered by the delay in-
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tervening between the failure of the

prisoner to appear when called for

trial, and his subsequent surrender

by his bail, it should be made to ap-

pear to the court that the prosecutor

or the witnesses for the people had
notice of the subsequent arraignment
and proceedings in court when the

nolle prosequi was entered, or the

prisoner acquitted for want of proof.

A copy of the evidence upon which

44

the indictment was found should be

produced to the court and the prin-

cipal witness or witnesses for the

people, or the complainant at least,

should be examined as to whether
they or he were subpoenaed to ap-

pear in court when the prisoner was
arraigned. The certificate of the dis-

trict attorney that the prosecution

has not suffered by the delay," is not

competent evidence of that fact.
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I. OFFICIAL EEGISTERS AND DOCUMENTS, 716

1. Generally, 716

2. Of What Facts Competent, 716

3. Record Xeed Not Be One Expressly AutJwrizcd or Required

by LaiK.', 716

4. Records Made From Memoranda or Transcribed From

Other Books, 717

A. Generally, 717

B. Transcribed Record, 718

5. When Xo Particular Book Is Named, 718

6. Form of Record, 719

7. Entries by Whom Made, 719

8. Character of Book or Paper Containing the Record, 719

A. Records on Loose Sheets of Paper, "jk^

B. Letter-Press Records, 719

C. Designation of Book Immaterial, 720

9. When Made, 720

10. Records and Documents Made Without Authority of Lazv,

720

A. Generally, 720

B. Unauthorized Entries, 721

a. Generally, ']2\

b. Memoranda on Books, 721

(i.) Generally, 721

(2.) Explanatory Memoranda Entered by Re-

corder, 721

c. When Incompetent Matter Is Included in Record,

y22

C. Documents Filed or Recorded Without Authority of

Law, 722

11. Records Kept for Officer's Convenience and Not for Public

Use, y22
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12. Private Minutes or Memoranda Kept by an Officer, 723

13. In Behalf of Public or Officers Making or Certifying Rec-

ords, y2T,

14. Books Found Among Papers of Deceased Officer, 724

15. Stub-Book, 724

16. Public Corporations, 725

A. Generally, 725

B. Municipal Records, 725

C. Town and Township Records, 'J2^

D. Schools and School Districts, 726

17. County Records, ']2y

A. Generally, ^2^

B. County Supervisors or Commissioners, y2y

C. Sheriff's Books, ']2']

D. Tax Records, 727

a. Generally, 727

b. Assessors Books and Records, y2%

E. Clerks of Courts, 730

F. Recorder's Reception Book, 730

18. Account Books and Accounts, 730

19. Weather Records, 731

A. Generally, 731

B. Records of Weather Bureau, 732

20. Vital Statistics, 732

A. Generally, 732

B. Physician's Report or Certificate, 733

21. Records of Public Institution, 734

22. Internal Revenue Collector, 735

23. Records of Post-Office, 735

24. Military Records, 735

25. Surveys, 736

26. Record of Liquor Sales, 736

27. 5/?//>V Papers, 736

28. Records of Custom House and Collector of Fort, 737

29. Registry or Bnrollment of Vessel, 'j^'j
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30. Church and Parish Records, 738

31. Hospital Records, 740

^2. Public Documents and Publications, 740

A. Generally, 740

B. Printed Publications, 740

C. American State Papers, 741

D. Legislative Acts and Journals, 741

E. Official Maps, 741

33. Official Reports, 742

34. Official Receipts, 743

A. Generally, 743

B. Tax Receipts, 744

35. Official Certificates Required by Law, 745

36. Duplicate Original Retained by Public, 745

37. Letters to and by Public Officers, 745

38. Memoranda and Indorsements on Records, Official Docu-

ments and Papers, 746

A. Generally, 746

B. Indorsements Intended Merely as Notice and Not as

Evidence, 747

C. Certificate of Recordation, 747

D. Officer's Return, 748

a. Generally, 748

b. Officer of Another State, 749

c. Upon What Issues Competent, 749

d. Applications of Rule, 749

E. Lead Pencil Memoranda on Records, 750

39. Records of Unrecognised Government, 750

40. Record or Document Unlazvfully Obtained, 751

41. Abbreviations Used in Record, 751

42. Absence of File-Mark, 751

43. N^ecessity of Signature to Record, 752

44. Statutes, 752

45. Record of Private Writings, 753

A. Generally, 753
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B. When Original Deed Is Mutilated, 754

C. Statutes, 754

D. Preliminary Proof of Execution, 755

E. To Shoiv Existence of Record, 755

F. When Record Competent, Original Instrument Also

Admissible, 755

G. Competent as to All Matters Properly in the Writing,

756

H. Unauthorised or Improper Record, 756

a. Generally, 756

b. Record of Certified Copy, 757

c. To Prove Existence and Contents of Record Itself,

757
d. As Secondary Evidence, 757

46. Judicial Records and Proceedings, 757

A. Generally, 757

B. What the Record Includes, 759

a. Generally, 759

b. Evidence in Former Suit, 761

c. Writs and Returns, 761

d. Bill of Exceptions, 762

e. Assignment or Satisfaction of Judgment, 762

f. Effect of Dismissal, 762

g. On Appeal, 762

C. When the Whole Record Is Competent, 763

D. Void or Defective Record, 764

E. Signature of Judge, 764

F. Unauthorised Records, 765

G. Competency of Original Record, 765

H. Where Jttdgnicnt or Decree Is Required To Be Re-

corded JVith the Recorder, 767

I. In Same Court, 768

a. In Same Case, 768

(i.) Generally, 768

(2.) Pleadijigs Superseded or Stricken Out, 768

(3.) Collateral Proceedings in Same Case, 768
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b. Other Records, 768

J. Jurisdiction, 769

a. Generally, 769

b. Jurisdiction of Parties, 769

c. Probate Court, 770

d. Courts of Inferior Jurisdictions, 770

e. Presumptions, 770

f. Recital, 771

g. Fonn of Record and Authentication, 771

K. Probate Court, ']'J2

a. Generally, 772

b. Letters Testamentary and of Administration, yy^

L. Justice Court, 773

M. Proceedings of Appellate Court, 774

N. Transcripts, Abstracts and Docket Entries of Justice's

Records, 775

a. Transcript and Docket Entry in Office of Clerk of

Superior Court, yy^

(I.) Generally, 775

(2.) In Sister State, 776

(3.) 1)1 Federal Courts, 776

(4.) Abstract, 777

(5.) On Appeal, 777

O. Minutes, Docket Entries, Files, Memoranda, Etc., 777

a. Generally, 777

b. Judge's Minutes and Memoranda, 781

c. Judgment Book, 7S2

d. Execution Docket, 782

e. -^j Secondary Evidence, 783

f. Memoranda and Minutes of Inferior Court, 783

P. Court Stenographer's A'otes, 784

a. Generally, 784

b. Statute, 785

47. .Vrci-^^iVv 0/ Producing Complete Record, 785

A. Generally, 785
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B. Necessity of Using Whole Record, 786

C. Record or Document Recited or Referred to, 787

D. Endorsements, 787

E. Judicial Records, 787

a. Generally, 787

b. Effect of Certiiicate, 789

c. Statute, 789

d. Judgment, 790

(i.) Generally, 790

(2.) T/zi' TrH(7 Rule, 791

(3.) Courts of Inferior and Limited Jurisdic-

tion, 794

(4.) Recitals, 794

e. Verdict, 795

f. Exeattion, 795

g. /?t Support of Judicial Conveyance, 796

h. Collateral Proceedings, 797

i. When Record is Lost or Destroyed, 797

48. Preliminary Proof, 798

A. Authentication, 798

a. Generally, 798

b. Original of Sivorn Copy, 799

c. Production From Proper Custody, 799

(i.) Generally, 799

(2.) From F/Z^j-, 800

d. Entries Presumed to Have Been Properly Made,

800

e. Documents on File in Public Office, 801

f. Judicial Records, 801

(i.) Of Same Court, 801

(2.) Of Other Courts, 801

(3.) Otticial Attestation, 802

(4.) Justice of Peace, 802

g. Nature of the Evidence, 802

(i.) Generally, 802
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(2.) Judicial Records, 803

(3.) Authentication by Deposition, 804

(4.) Testimony or Certificate of Custodian, 804

h. Writings Wliich Prove Tliemselves, 805

i. Proof of Signature, 805

B. Explanation of Mutilations, Interlineations and Alter-

ations, 806

II. METHOD OF PROOF, 807

1. Officer's Certificate or Affidavit, 807

A. Generally, 807

B. Statutes, 807

a. Generally, 807

b. Records of Another State, 808

2. Best and Secondary Evidence, 809

A. Generally, 809

B. When Record Is Alleged, 810

C. Particular Application of Rule, 810

a. Generally, 810

b. Land Office Records, 812

c. Official Cliaracter or Status, 812

d. Appointment to Private Office or Trust When a

Matter of Record, 813

e. Official Action Presumptively Recorded, 813

f. Territorial Limits of Political and Administrative

Subdivisions, 813

g. Taxation and Taxes, 814

(i.) Generally, 814

(2.) Return Made by Taxpayer, 814

(3.) Assessment, 814

(4.) Amount Due, 815

(5.) Payment of Taxes, 815

(6.) Tax Sale and Redemption, 815

h. Bankruptcy and Insolvency, 815

D. Judicial Records and Proceedings, 816
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a. Generally, 8i6

b. Ministerial Acts, 8i8

c. Institution, Pendency, Subject-Matter and Dispo-

sition of Suit or Action, 819

d. Pleadings, 819

e. Writs and Process, 820

(i.) Generally, 820

(2.) Execution, 820

(3.) Action Taken Under Writ— OiUccrs Re-

turn, 821

(A.) Generally, 821

(B.) Sale on Execution, 822

(C.) When Return Has Not Been Made or

Has Been Lost or Destroyed, 822

f. Orders of Court, 822

g. Judgment or Decree, 822

(i.) Generally, 822

(2.) Payment or Satisfaction of Judgment, 823

(3.) Former Adjudication, 823

(4.) Coni'iction or Acquittal of Crime, 824

(A.) Generally, 824

(B.) Conviction of Infamous Crime, 824

h. Appeal, 824

(i.) Generally, 824

(2.) .^c//o;/ of Appellate Court, 824

i. Contracts Merged in Judgment. 825

j. Title Through Judicial Proceedings, 825

k. Probate Court, 825

(i.) Generally, 825

(2.) Appointment and Authority of Representa-

tive, 826

1. Courts Xot of Record, 827

(i.) Generally, 82y

(2.) Record of Justice of Peace and Inferior

Magistrates, 827
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m. Where Case Has Been Transferred Prom One
Court to Another, 828

E. foreign Records and Documents, 828

a. Generally, 828

b. Judicial Records, 829

F. Limitations of Rule, 829

a. To Shozv Existence But Not Contents of Record

or Document, 829

b. Pacts Connected With or Incident to Record, 829

c. When Collateral to Issue, 830

d. Introductory or Preliminary Evidence, 830

e. Result of Examination of J'oluminous Papers and

Records, 831

f. Records Kept For Information of Official and Not

Por Public Use, 831

g. When Portion of Record Has Been Unnecessarily

Produced, 832

h. Pacts A^ot Required to Appear of Record, 832

(i.) Generally, 832

(2.) Pormer Testimony, 834

i. Testimony Based on Records, 834

j. Knozvledge Acquired Outside the Record, 835

k. What Record Does Not Shou', 835

1. Proof by Admissions, 836

m. Effect of Statute Making Certain Evidence Com-

petent, 836

n. Effect of Statute Making Documents Prima Pacie

Evidence, 837

o. Illegible or Abbreviated Record, 837

p. When Copy is Best Evidence, 837

G. Admissibility of Secondary Evidence, 837

a. Generally, 837

b. Record Partially Lost or Destroyed, 839

c. Records of Municipal Corporation. 839

d. Judicial Records and Documents, 839

(i.) Generally, 839

(2.) Application of Rule, 840
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e. Where Required or Authorized Record Has A'Ot

Been Made, 841

(i.) Generally, 841

(2.) Records and Proceedings of Court, 842

(A.) Generally, 842

(B.) Incomplete Record, 843

(C.) Orders, 843

(D.) Where Record Has Not Been Made

Up Prom Minutes or Docket, 843

(E.) Justice Court, 844

(F.) Non-Judicial Acts and Proceedings of

Court and Its Officers, 844

H. Nature and Sufficiency of Preliminary Shozving, 845

a. Generally, 845

b. Excuses For Non-Productio)i, 845

(i.) Generally, 845

(2.) Loss of Certiiied Copy, 846

c. Nature and Sufficiency of Proof of Loss, 846

(i.) Generally, 846

(2.) Affidavits, 848

(3.) Certificates, 848

(4.) Necessity of Search by Custodian, 849

(5.) Presumption as to Existence and Loss of

Record, 850

(A.) Generally, 850

(B.) Judicial Records, 850

(6.) Tradition or Reputation, 851

(7.) Rests in Discretion of Court, 851

I. Nature and Sufficiency of Secondary Evidence, 851

a. Oral Evidence, 851

b. Record in Recorder's Office, 852

c. Copy, 852

(i.) Generally, 852

(2.) Partial Copy, 852

(3.) f/^r of Blank Perm, 852

Vol. X



700 RECORDS.

(4.) Necessity of Producing Available Copy, 853

d. Presumptions as to Contents of Document or Rec-

ord, 853

(i.) Generally, 853

(2.) Where Lazv Prescribes Contents of Docu-

ments of Which Blank Porjns Are Used,

854

e. Records and Documents of Court, 855

f. Burnt Records Act, 856

3. Restoration of Lost or Destroyed Records or Dorunients,

856

A. Generally, 856

B. Nature and Sufficiency of the Evidence, 857

C. Non-Judicial Records Restored Without Express Au-

thority, 858

D. Restoration Not Essential, 858

a. Generally, 858

b. Effect of Statutory Provision For Restoration, 858

III. COPIES, 859

1. Unauthenticated Copies, 859

A. Generally, 859

B. Printed Copies, 860

2. Authenticated Copies, 860

A. Common Laiv Methods and Distinctions, 860

B. Admissibility, 860

a. Generally, 860

b. When Original is iti Court, 861

c. As Secondary Evidence, 861

d. Records of Private Corporations, 861

e. Kind of Copy Preferred, 861

(i.) Relative Competency of Certified or Exam-

ined Copies, 861

(2.) Copy of Copy, 861

(A.) Generally, 861

(B.) As Primary Evidence, 862
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(a.) Wlicn Copy Has Become Public

Record, 862

(b.) Bstablished Copy, 863

(C.) As Secondary Bvidence, 863

C. Sivorn or Examined Copy, 864

a. Generally, 864

b. What Constitutes Sivorn or Examined Copy, 865

c. Necessity of Comparison With Original, 865

d. By Whom Proved, 866

e. Authentication by AfUdavit, 866

f. Authentication by Deposition, 866

g. Statutes, 866

D. Certified Copies, 866

a. Generally, 866

b. Statutes, 868

(i.) Generally, 868

(2.) When and to What Extent Evidence, 871

(3.) To What Records and Documents Applica-

ble, 872

(4.) Where Original Record Is Available, 873

(5.) Ah Application to Foreign Records, 873

(6.) Probative Force, 873

(7.) Necessity of Proving Execution of Original,

873

'

(8.) Particular Classes of Records, 873

(9.) Statutes Requiring an Officer to Furnish

Certified Copies, 874

c. Transferred or Transcribed Records, 874

d. Endorsements on Documents on File in Public

Office, 874

e. When Documents Are Not Records of Office

Where Filed, 875

f. UnautJiorizcd Records and Documents Improperly

In Records, 875

(i.) Generally, 875

(2.) Effect of Statute, 876

(3.) As Secondary Evidence, 876
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g. Illegible or Obliterated Records, 877

h. Land Office Records, 877

(i.) Generally, 877

(2.) Texas Statute, 878

i. Maps, Plats, Surveys and Diagrams, 879

j. Articles of Incorporation and Consolidation, 879

k. Official Bond, 880

1. /// Criniijial Case, 880

m. Effect of Competency of Certified Copy on Use of

Original or Sworn Copy, 880

(i.) Generally, 880

(2.) Partial Copy Supplemented by Original, 881

(3.) Effect of Statutes Making Certified Copy

Competent, 881

(A.) Original Previously Competent, 881

(B.) Original Previously Incompetent, 882

(C.) Use of Szi'orn or Examined Copy, 882

(4.) Private Writings, 882

n. Presumed To Have Been Made From Original,

883

o. Interlineations and Erasures, 883

p. N^ecessity of Shozviiig Seal on Original Instru-

ment, 884

(i.) Generally, 884

(2.) When Recording of Seal Unnecessary, 884

(3.) Statute, 884

(4.) Presumptions as to Seal on Original In-

strument, 884

(5.) Recitals, 884

(6.) Seal of Officer Taking Acknoivledgment,

885

(7.) Alanner of Indicating Seal on Original, 885

q. Revenue Stamp, 886

r. Surplus, Irrelevant, or Incompetent Matter in

Transcript, 886

s. Matter in Copy Not Verified by Certificate, B^
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t. Tzvo Copies Differing, 887

u. Use After Expiration of Certifying Office/s Term

of Office, 887

V. When Made, 887

w. By Whom Made,

(i.) Generally,

(2.) Deputy or Clerk, 889

(A.) Generally, 889

(B.) Distinction Betzveen Deputy and Clerk,

890

(3.) Certificate by Acting Officer, 890

(4.) Transferred Records, 890

(5.) Wlien Judge Is Also Clerk, 891

(6.) Successor, 891

X Method of Certifying, 891

(i.) What Certificate Must Shozv, 891

(A.) Generally, 891

(B.) Completeness of Copy, 893

(a.) Generally, 893

(b.) Copy Certified To Be An Extract,

895

(c.) Effect of Recitals in Copy, 895
(C.) Appeal, 895

(D.) Date on Certificate, 895

{2.) Seal on Certificate, 895

(A.) Generally, 895

(B.) Private Seal, 896

(C.) Time When Seal Is Affixed, 896

(D.) Verification of Seal, 897

(3.) Official Capacity and Signature, 897

(A.) Generally, 897

(B.) Addition of Title, 898

(C.) When Same Officer Holds Tzvo Of-

fices, 898

(4.) Mechanical Connection of Pieces of Record

Certified and the Certificate, 898

(A.) Generally, 898
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(B.) Certificate on Loose Piece of Paper,

899 .

(C.) Certiiicate Covering Ti^'o Distinct Rec-

ords, 899

(5.) Statutes, 900

(A.) Generally, 900

(B.) Form of Certificate Provided by Stat-

ute, 901

(C.) Comparison, 901

y. Certificate as Evidence, 901

(i.) Generally, 901

(2.) IVhat Certificate May Properly .State as to

Completeness of Record, 902

z. Error in Copy, 903

E. Judicial Records, 903

a. Generally, 903

b. Plea of Nul Tiel Record, 903

c. Exemplification, 904

d. Szi'oru or Examined Copy, 904

(i.) Generally, 904

(2.) Justice Court, 904

e. Certified Copies, 905

(i.) Generally, 905

(2.) /n 5a;n^ Court, 905

(3.) Statutes, 906

(A.) Generally, 906

(B.) Admissible Only When Relevant, 906

(C.) /;? ^'aj/zt? Court, 906

(D.) Defects in Record, 906

(4.) Signature of Court, 907

(5.) Clerical Errors in Copy, 907

(6.) Preliminary Filing, 908

(7.) Probate Court, 908

(A.) Generally, 908

(B.) CertUicd Copy of Probated IVill, 909
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(a.) Generally, 909

(b.) foreign Will and Probate, 910

(c.) What Certified Copy Must Show,
910

(8.) Justice Court, 912

(9.) Appellate Court, 912

(A.) Generally, 912

(B.) Transcripts in Appellate Court, 913

(10.) United States Commissioner, 913

(11.) B.vecution, 913

(12.) ^3' Whom Made, 913

(A.) Generally, 913

(B.) Authority of Clerk Presumed, 914

(C.) Certificate by Judge Unnecessary, 914

(D.) Deputy, 914

(E.) Transferred Records, 914

(13.) Method and S}ifficicncy of Certification, 915

(A.) Generally, 915

(B.) Signature and Official Capacity, 915

(C.) Seal, 915

(a.) Generally, 915

(b.) Private Seal, 916

(D.) Justice Court, 917

(a.) Generally, giy

(b.) When Certified by Successor of

Officer Makiiig Record, 917

F. Private Writings, 918

a. Records of, 918

(i.) Generally, 918

(2.) To Prove Existence and Contents of Rec-

ord, 919

(3.) Ride in Some Nezv England' States, 919 .

(A.) Generally, gig

(B.) In Maine, 920

(C.) I>i Massachusetts, 920

(D.) Limitations of Rule, 921

(E.) Proof of B.vecution, 921
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(4.) Statutes, 921

(A.) Generally, 921

(B.) Special Statute Controls General Stat-

ute, 924

(C.) /// Texas, 924

(D.) Instrument Piled But Not Recorded,

925

(E.) /;; Other Counties, 925

(F.) When B.recution of Original is in Dis-

pute, 925

(5.) Defects in Record or Copy, 925

(6.) Preliminary Requisites, 926

(A.) Generally, 926

(B.) Proof of B.recution, 926

(a.) Generally, 926

(b.) Proof of Execution of Original

Where Copy JVonld Be Admis-

sible Without Such Proof, 927

(7.) What Copy and Certificate Must Show, 928

(8.) Patents to Land, 928

(9.) Copies of Notarial Acts, 929

(A.) Generally, 929

(B.) Copy of Notarial Act of Foreign State,

929

(10.) Memoranda by Recording Officer, 929

(11.) Unauthorized or Improper Record. 930

(A.) Generally, 930

(B.) Copy of Record of Copy, 932

(C.) Acknozvledgment by One of Several,

932

(D.) Limitations of Rule, 932

(a.) To Prove the Existence and Con-

tents of Record Itself, 932

(b.) Statutes Curing Defective or Un-

authorised Records, 933

(c.) As Secondary Evidence, 933
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(E.) Record Xot Made JVithin Prescribed

Time, 933

(F.) Recording at Wrong Place, 934

(a.) Generally, 934

(b.) Must Appear To Have Been Re-

corded ill Proper County, 934

(c.) As an Examined Copy, 935

(12.) Deed Covering Land in Several Counties,

935

(A.) Generally, 935

(B.) Statute, 935

b. Private Writings on File in Public Office, 935

(i.) Generally, 935

(2.) For Purpose of Impeachment, 936

G. Translation, 936

IV. PAROL EVIDENCE, 936

I. Judicial Records 936

A. General Rule, 936

a. Statement of, 936

b. Statutory Requirements as to Records, 941

c. As to TJiird Parties, 942

B. Application of Rule, 943

a. Generally, 943

b. Specifically, 944

(i.) Particular Judgments, 944

(A.) Judgment by Confession, 944

(B.) Judgment by Consent, 945

(C.) Judgment of Dismissal, 945

(D.) Judgment Xunc Pro Tunc, 945

(E.) Equity Decree, 945

(2.) Prior Conviction or Jeopardy, 946

(3.) Legal Effect, Construction and Meaning of

Judgment, 946

(4.) Verdict, 947
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(A.) Ride, 947

(B.) Exceptions and Qualifications, 948

(5.) Drawing of Jurors, 948

(6.) Grand Jury, 948

(A.) Drazving Grand Jurors, 948

(B.) Jndictment, 949

(7.) Jurisdiction, 949
(A.) Conclusiveness of Recitals, 949

(B.) Service of Process and Appearance,

951

(C.) Notice, 953

(D.) Not to Supply Jurisdiction and Vali-

date, 953

(8.) To Show No Record, 954

(9.) Prior or Contemporaneous Agreements, 954

(10.) Particular Matters and Proceedings, 954

(A.) Pleadings, 954

(B.) Non-Introduction of Proof, 954

(C.) Orders of Court, 955

(D.) Minutes or Docket Entries, 955

(E.) Time of Entering Judgment, 956

(F.) Recognisance, 956

(G.) Judicial Sales, 956

(H.) Officers Return, 957

(a.) When Extrinsic Evidence Inad-

missible, 957

(b.) When Extrinsic Evidence Admis-

sible, 959
(I.) Transcript, 961

(11.) Probate and Like Courts, 961

(A.) General Ride, 961

(B.) When Extrinsic Evidence Admissible,

962

(12.) Courts of Justices of the Peace, 963

(A.) Rule, 963

(B.) Statutory Requirements, 964
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(C.) As to Particular Matters, 964

(a.) Jurisdiction, 964

(b.) Service of Process and Appear-

ance, 964

(c.) Notice, 965

(D.) To Validate, 965

(E.) Qualifications and Exceptions, 965

(a.) Generally, 965

(b.) Where Record is Silent, 965

(F.) Date, 966

(G.) Effect of Certificate, 966

(H.) Appeal, 966

(13.) Police Conrt Records, 967

(14.) Inquisitions in Lunacy, 967

(15.) Coiidenmation Proceedings, 967

C. Qualifications and Exceptions, 968

a. Fraud, 968

b. Forgery, 968

c. Alteration of Record, 968

d. To Determine What Constitutes a Record, 969

e. Date of Record, 969

f. Mistakes and Clerical Errors, 970

g. Payment or Satisfaction, 971

D. Evidence Aiding or Explaining Record, 972

a. In General, 972

b. Supplying Omissions, 973

c. Illegible Record, 975

d. As to Issues, 975

e. Opinions of Court, 977

E. Foreign Judgments and Judgments of Sister States,

978

a. Conclusiveness of, Generally, 978

b. Jurisdiction, 978

(i.) Conclusiveness of Recitals, 978

(A.) Rule in Federal Courts, 978

(B.) In Other Jurisdictions, 979
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2. Noii-Jiidicial Records, 979

A. In General, 979

B. Particular Records and Matters, 980

a. Assessments, 980

(i.) In General, 980

(2.) Where J^oid on Face, 981

b. Birth and Marriage Records, 981

c. Certificates, 982

(i.) 0/ Notaries and Justices of t/ie Peace, 982

(2.) 0/ Recording of Judgments, 982

fl. Corporation Records, 982

(i.) Municipal Corporation, 982

(2.) Private Corporations, 987

(A.) Articles of Licorporation, 987

(B.) Minutes and Like Records, 987

(C.) To Invalidate, 988

(D.) Omissions, 988

(E.) To Explain, 989

e. Deeds and Mortgages, 989

(i.) 7n General, 989

(2.) Z^a/^ 0/ Registration, 990

(3.) Lojf Deeds, 991

(4.) ^ Transcript or Certified Copy of a Reg-

istered Deed, 992
f. Legislative Records, 992

g. Maritime Records, 992

(i.) Registry of Vessel, 992

(2,) Log-Books, 992

h. Military Records, 993

i. Official Boards and Commissions, 993

(i.) /n General, 993

(2.) Supervisors and County Commissioners, 993

(3.) Education, 994

(4.) Election, 996

(5-) Highways, 996

(6.) Levee, Drainage and Irrigation, 997
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j\ Land Patents, 997

(i.) In General, 997

(2,) To Shozv Lands Not of Character De-

scribed or Fraud in Obtaining Patent,

998

(3.) To Explain and Identify, 999

k. Patent Office Proceedings, 1000

1. Prison Records, 1000

m. Sitrz'eys, Plats and Maps, 1000

(i.) In General, 1000

(2.) Map or Plat Ez'idencing Dedication, iodi

(A.) In General, looi

(B.) Where Intention Doubtful, 1002

(3.) Non-Compliance With Statute in Making

Survey, 1002

(4.) To Explain or Locate, 1002

n. Tax Records, 1002

(i.) In General, 1002

(2.) Assessment Rolls, 1003

(3.) Tfl.r 5a/t'^, 1004

(A.) In General, 1004

(B.) Omission From Record, 1004

V. RECORDS AND DOCUMENTS OF FEDERAL GOVERN-

MENT, 1005

1. Act of Congress Relati)ig to Records of Sister States Not

Applicable, 1005

2. MetJiod of Proof, 1006

A. Certified Copies, 1006

B. In State Courts, 1006

a. Generally, 1006

b. State Statutes, 1007

3. Reports and Decisions of Interstate Commerce Commis-

sion, 1007

4. Bankruptcy Court, 1007
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5. Acts of Congress Providing For Certified Copies, 1007

A. Generally, 1007

B. Land Office, 1008

C. Patent Office, 1009

a. Generally, 1009

b. Assignments, 1009

D. Treasury Department, loio

a. Generally, lOio

b. /n 5'r//Vj' Against Delinquents, loii

c. Copies of Accounts, loii

d. Organization Certificates of National Banks, 1012

e. Post-OfUce Records, 1013

VI. STATE RECORDS IN FEDERAL AND TERRITORIAL

COTJRTS, 1013

1. In Federal Courts, 1013

2. In Territorial Courts, 1014

VII. RECORDS AND DOCUMENTS FROM OTHER STATES AND

TERRITORIES, 1014

1. Generally, 1014

A. Certified Copy Made Under Former Government, 1015

B. Documents Under Great Seal, 1015

2. Under Act of Congress, 1015

A. Generally, 1015

B. Inconsistent State Statute, 1015

C. Records of State Formerly Foreign Territory, 1015

D. Judicial Records, 1016

a. Generally, 1016

b. Whole Record Admissible, 1017

c. Force and Effect of Authenticated Record, 1017

d. Courts to Which Applicable, 1017

(i.) Courts of Record, 1017

(A.) Generally, 1017
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(B.) Courts of Chancery, 1018

(C.) Probate Courts, 1018

(a.) Generally, 1018

(b.) Probate of Will, 1019

(2.) Courts Not of Record, 1019

(A.) Generally, 1019

(B.) Justice Court, 1020

(a.) Generally, 1020

(b.) Justice's Judgment Recorded in

Superior Court, 1021
e. Attestation, 1021

(i.) By Whom Made, 102

1

(A.) Generally, 102

1

(B.) By Deputy, 1021

(C.) Official Capacity, 1022

(2.) //ow Made, 1022

(A.) Generally, 1022

(B.) 5^a/, 1023

f. Judge's Certificate, 1024

(i.) Generally, 1024

(2.) ^ra/, 1024

(3.) Connection of CertiUcate With Attestation,

1024

(4.) By Whom Made, 1024

(A.) Generally, 1024

(B.) ff'Vzt'// Certificate is by Presiding Judge

of a Circuit, District or Depart-

ment, 1026

(C.) Court Consisting of Sez-cral Judges of

Equal Rank, 1027

g. Certificate by Clerk to Official Capacity of Judge,

1028

h. Defects in Certificate, 1028

(i.)- Generally, 1028

(2.) Defective Certificates Supplementing Each

Other, 1029
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i. When Judge is Also Clerk of His Court, 1029

(i.) Generally, 1029

(2.) Single Certificate, 1029

j. Transferred Records, 1031

k. Other Modes of Authentication, 1031

(i.) Acts of Congress Not Exclusive, 1031

(2.) Statutes, 1032

(3.) Justice Court, 1033

(4.) Proceeding Not of Record, 1033

E. Non-Judicial Records and Documents, 1034

a. Generally, 1034

b. Effect of Act, 1034

c. Proof of Lazi' Authorizing Record, 1034

d. Records and Documents to Which Applicable, 1035

(i.) Private Writings, 1035

(2.) Notary's Record of Conveyance, 1036

e. Mode of Authentication, 1036

f. Other Modes of Authentication, 1036

F. Legislative Acts, 1037

VIII. FOREIGN RECORDS AND DOCUMENTS, 1037

1. Generally, 1037

2. Authentication, 1038

A. Necessity, 1038

B. Method of, 1038

a. Generally, 1038

b. Copies, 1039

(i.) E.venipli-fied Copy, 1039

(2.) Examined Copy, 1039

(3.) Certified Copy, 1039

c. Certificate of Consular Ofhccr^ 1039

3. Judicial Records, 1040

A. Generally, 1040

B. Method of Certification, 1040

a. Generally, 1040
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b. Seal of Court, 1042

c. Great Seal Alone SiitHcieiit, 1042

d. Statutes, 1043

4. Foreign Statutes, 1044

CROSS-REFERENCES:

Ancient Documents

;

Appeal Bonds

;

Attachment

;

Bankruptcy

;

Best and Secondary Evidence;

Bonds

;

Certificates

;

Coroner's Inquest;

Documentary Evidence

;

Elections

;

Foreign Laws

;

Former Conviction

;

Highways

;

Impeachment of Witnesses;

Insolvency

;

Judgments

;

Judicial Notice

;

Maps;

Marriage

;

Mechanics' Liens ;

INIunicipal Corporations

;

Officers

;

Presumptions

;

Public Lands;

Seals

;

Statutes

;

Taxation

;

Wills

;

Written Instruments,
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I. OFFICIAL REGISTERS AND DOCUMENTS.

1. Generally.— Records and documents required or authorized

to be kept by public officers in the course of their official duty, or

by persons acting in the public service/ and records kept by pri-

vate individuals in their own business in compliance with the re-

quirements of law- are, generally speaking, competent evidence to

prove the facts properly recited therein. Such records come within

the general designation " official registers."

2. Of What Facts Competent. — Books and records which come
within the designation of " official registers " are competent evidence

of the facts properly recorded therein," although they relate to mat-

ters not within the personal knowledge of the officer making them,''

3. Record Need Not Be One Expressly Authorized or Required

by Law. — Although a book kept by a public officer is not required

to be kept by any statute, yet if it is necessary or proper and con-

venient to the adequate discharge of his duties it is an official book

and admissible as such to prove the facts therein stated.^ So en-

tries or endorsements which are necessary to a proper discharge of

1. United States. — Evanston v.

Gunn, 99 U. S. 66o.

'Connecticut. — Enfield v. Ellington,

67 Conn. 459, 34 Atl. 818.

Louisiana. — Short's Succession, 45
La. Ann. 1485, 14 So. 184.

Maryland. — Tyson v. Comrs. of

Baltimore, 28 Md. 510.

Massachusetts. — Worcester v.

Northborough, 140 Mass. 397, 5 N. E.

270.

New Hampshire. — Pembroke v.

Allenstown, 41 N. H. 365 (record of

surveyor of highways as to paj'ment

of taxes).

New York. — Bissell v. Hamblin, 6

Duer 512, 13 Abb. Pr. 22.

North Carolina. — Davenport z'.

McKee, 98 N. C. 500, 4 S. E. 545;
Cheatham v. Young. 113 N. C. 161,

18 S. E. 92. 37 Am. St. Rep. 617.

Pennsylvania. — Allegheny v. Nel-

son. 25 Pa. St. 332.

For Additional Authorities, see

infra, "Certified Copies" where the

same rule is applied in the use of

copies of such records and docu-
ments.

2. State V. Donovan, 10 N. D. 203,

86 N. W. 709. See infra, "Druggist's

Record of Liquor Sales."

3. Little V. Downing, 37 N. H. 355.
4. Worcester v Northborough, 140

Mass. 397, 5 N. E. 270; Murray v.

Vol. X

Supreme Lodge N. E. O. of P., 74
Conn. 715, 52 Atl. 722; Barclay v.

Bates, 2 Mo. App. 139.

Record of Measurement of Crim-
inal Defendant— The record of

measurement of the defendant t.aken

after conviction on the first trial was
admitted at the new trial over the ob-

jection of its being hearsay because it

appeared that the person making the

entries had not taken the measure-
ments himself, but had only written

down what was called out to him
by person taking them. United States

c'. Cross, 20 App. D. C. 365.

5. United States. — Evanston v.

Gunn, 99 U. S. 660.

California. — Kyburg v. Perkins, 6

Cal. 674.

Florida. — Bell v. Kendrick, 25 Fla.

778, 6 So. 868.

Kentucky. — Com. r. Tate, 89 Ky.

587, 13 S. W. 113, 12 Ky. L. Rep. I-

Missouri. — Moore z'. H. Gaus &
Sons Mfg. Co., 113 Mo. 98, 20 S. W.
975-

New Hainpsliire. — Pembroke v.

Allenstown, 41 N. H. 365; Little v^

Downing, 37 N. H. 355.

New Jersey.— State v. Van Win-
kle, 25 N. J. L. 73.

North Carolina. — Knott 7'. Raleigh

& G. R. Co.. 98 N. C. 73, 3 S. E. 735,

2 Am. St. Rep. 321.
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official duty are competent though not expressly authorized or re-

quired by law.**

So also the repeated legislative recognition of an unauthorized
record may render it competent evidence."

4. Records Made From Memoranda or Transcribed From Other
Books. — A. Generally. — The fact that records are subsequently
made from informal minutes and memoranda taken by the recording
officer or his predecessor, or some one temporarily filling his place,

does not render them incompetent.* The record consists of the

Tennessee. — Bryan v. Glass Secur-
ties, 2 Humph. 390.

6. Trustees of Kentucky Semi-
nary V. Payne, 3 Mon. (Ky.) 161;

Kyberg v. Perkins, 6 Cal. 674; Groes-
beck V. Seeley, 13 Mich. 329, in

which a book kept by a county treas-

urer containing statements of the va-
rious tax sales, the names of the pur-
chasers and other items connected
therewith, was held admissible. 'Be-
fore such a book is received it must
appear to have been kept in the office

as one of the regular office books
for making such entries, but the fact

that no statute distinctly requires

such a book to be kept does not ex-
clude it. The duties of the county
treasurer could not be adequately per-

formed without his keeping a perma-
nent record of these transactions ; and
such record, therefore, if kept must be
considered as an official look and
must be receivable in evidence on that

basis."

In Rollins v. Board of Comrs., 90
Fed. 575, 3S C. C. A. 181, quoting
from Underh. Ev. §i42c, the court
says: "To give an official character

to a public record or register it is not
essential that it should have been au-
thorized or ordered to be kept by stat-

ute. It is the duty, if not the right.

of ever}' official to keep a record of
his public transactions whenever such
a practice is a common and appro-
priate mode of evidencing them. This
record, whether required to be kept

by statute or not, is a public record."

Where a book of original entry

was kept by the clerk of a federal

district court, in which he made reg-

ular entries of the nature of articles

presented for copyright and the time
of the application and the deposit,

it was held that an entry therein was,
in the absence of contrary evidence,

sufficient evidence of such a deposit,
altliough no statute required such an
entry, but it was made under the di-

rection of superior officers and the
rules and practice of the office. Daly
V. Webster. 56 Fed. 483, 4 C. C. A.
10. See also Cooper v. People, 28
Colo. 87, 63 Pac. 314; White v. United
States, 164 U. S. 100.

A criminal docket kept by a jus-
tice of the peace as a record of his
proceedings in criminal cases is com-
petent evidence even though no stat-

ute requires such a docket to be kept.

Chapman v. Dodd, 10 Minn. 350;
Cole V. Curtis, 16 Minn. 182.

Entries in a book regularly kept by
a postmaster in his office of advices
received and money orders drawn are
competent evidence of facts therein
stated though there is no statute or
postal regulation requiring the keep-
ing of said book, under the laws of
the state making official entries evi-

dence. State V. Hall, 16 S. D. 6, 91
N. W. 325.

7. Board of Comrs. v. May, 67
Ind. 562 (adjutant general's record of
muster rolls of volunteers furnished
by state during civil war).

8. Board of Education r. Moore,
17 Minn. 412; Brandon v. Loftus, 4
How. (U. S.) 127.

Moses v. Penquit, 72 Iowa 611, 34
N. W. 443, in which the record of the
official action of township trustees

made by the township clerk from his

predecessor's loose memoranda was
held properly admitted on behalf of
the former clerk. "The record was
written by the proper officer and it

was immaterial when it was made."
A certified copy of the proceedings

of a town meeting as kept and re-

ported by a clerk pro tent, to the
town clerk is admissible for the pur-

pose of showing the vote of the meet-

VoL X
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formal writing and not the memorandum from which it is made up.''

B. Transcribed Record. — Although a book is not the original

record but is a transcript thereof if it has taken the place of the

original and been long recognized as a public record, it is compe-

tent as such, at least where the original is lost or destroyed.^"

5. When No Particular Book Is Named. — Where a statute re-

quiring a record to be kept fails to specify any book or place

where it is to be made, the book adopted by the officer whose duty

it is to make the record is competent as a public record. ^^

ing, although at the end of the record

before the signature of the town clerk

is the statement "a true record as sent

to me of the adjourned meeting by-

Robert J. White, clerk pro fciii.

Hickok V. Shelburne, 41 Vt. 409.

9. A transcript from the journal

record of either house of the legisla-

ture, of its proceedings, properly cer-

tified, is admissible in evidence to

prove the facts therein recorded. It

is not necessary to produce the orig-

inal minutes made by the officers of

the respective houses, or copies there-

of. The statute provides that the

secretary of state shall furnish a well-

bound book in which the journals of

the assembly shall be copied, plainly

showing that the minutes were not re-

garded as the journal records, but

minutes merely to be transcribed into

such records. Miller v. Goodwin, 70

111. 659.

10. Where a copy of a vote passed

by a town meeting in 1739 was sought

to be proved by offering in evidence

a certified copy by the city clerk of an

extract from a book entitled "Copied

Land Evidence," Vol I. There was
evidence that the book was copied

from the original records in 1857 un-

der supervision of the town clerk,

since deceased. The remains of the

original records contained no record

of the town meeting in question.

Held, that as the record has been used

for fifty years as the only available

record of the proceedings to which

it related the certified copy was ad-

mitted as being taken from a recog-

nized public record. New York, N.

H. & H. R. R. Co. V. Horgan, 26

R. I. 448. 59 Atl. 310.

A justice court under statute by

which it was established being a suc-

cession of courts of magistrates, the

clerk thereof is the proper person to

Vol. X

certify the records and papers of a

court of magistrates to which a jus-

tice court succeeded ; therefore copies

of records of the court of magistrates

certified by a clerk of a justice court

are entitled to be received in evidence

the same as if they were copies of

records of a justice court. Clarke v.

Rice, IS R. I. 132, 23 Atl. 301.

Where under the supervision of

the proper officer the records of a

county were transcribed from a tem-

porary book, wherein they had been

originally recorded, into another

which was thereafter recognized as

a part of the public records and it

was shown that the original book had

been lost or destroyed, it was held

that the transcribed records were
propertly admitted in evidence. Belk

V. Meagher, 104 U. S. 279.

11. Where plats are required to be

recorded though no special book is

required therefor, if the recorder has

provided a special plat-book a certified

copy of such record is competent

where the record itself would be ad-

missible. "While the law not only

authorizes, but absolutely requires,

that plats of towns and cities, and

additions thereto, shall be recorded,

it seems to be silent as to the name
of records in which they shall be so

recorded. We must take notice, how-

ever, of the fact as part of the cur-

rent history of the public business of

the state, that books known as plat-

books are, and have been for many
years, kept by the county recorders

in the various counties of the state,

in which are recorded the plats of the

towns and cities and the additions

thereto, and that such books are kept

as public records. In procuring such

records the county recorders no doubt

acted upon the correct presumption

that where the law required that a
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6. Form of Record. — The record of official proceedings to be
competent must recite the proceedings taken and not consist merely
of the recording- officer's conclusions as to what action was taken/'^

7. Entries By Whom Made. — Entries in public records must
have been made by a person authorized to make them ;^^ but en-
tries made by a properly authorized deputy are competent.^*

8. Character of Book or Paper Containing the Record.— A. Rec-
ords ON Loose Sheets oe Paper. — The fact that a record has
been made on loose sheets of paper does not warrant its exclu-
sion where the law does not require it to be made in a book.^^

B. Letter-Press Record. — Where a record is kept in the form
of a letter-press book, the book and not the instruments from which
it is made constitutes the record.^^

particular class of instruments should
be recorded, and made no provision
for any specific book in which they
should be so recorded, it was their

duty to procure suitable records for

that purpose. Indeed, frequent refer-

ence is made to such records in the

statutes of the state, and they have
frequently been recognized by legis-

lative enactment as legal public rec-

ords. . . . We are of the opinion
that the certified copy of the plat be-
fore us was properly admitted in evi-

dence, provided there was an issue in

the cause under wdiich it was ad-
missible." Miller v. City of Indian-
apolis, 123 Ind. 196, 24 N. E. 228.

12. Where the law makes the au-
ditor's record of certain proceedings
eyidence, the record must show the

proceedings taken and not consist

merely in the auditor's statement that

certain things were done. Dunn v.

Games, i McLean 321, 8 Fed. Cas.
No. 4, 176.

13. Gray v. Waterman. 40 111. 522;
Vincent v. Huff. 4 Serg. & R. (Pa.)

298; Woosterz/. Butler, 13 Conn. 309:
Illinois Cent. R. Co. v. Barrett, 23
Ky. L. Rep. 1755. 66 vS. W. 9; Maples
z/. Haggard, 58 Ga. 315; Ross v. Da-
vis, 30 Ga. 823.

Where a collector of tolls under the
revenue laws is required by law to

make in a book a certificate as to the
cargo of passing vessels, which cer-

tificate shall be signed by the master
of the vessel, who shall attest its cor-

rectness on oath, such certificate-book

is not admissible in evidence as a
public record, but stands on the same
footing as the books of a trader or

merchant, and its admissibility must
be determined by the rules which
govern the admissibility of en-
tries in the regular course of busi-

ness ; and attested by that rule they
are not admissible because not made
by one having personal knowledge of
the facts. Chaffee & Co. v. United
States, 18 Wall. (U. S.) 516, 540.

14. Passin v. Hubbard, 61 Barb.
(N. Y.) 548; Evanston v. Gunn, 99
U. S. 660; Gait V. Gallowav, 4 Pet.

(U. S.) 332.

Where by law notaries public are
required to keep a book containing a

record of protests made by them and
other matters connected therewith,
and are authorized to appoint one or
more deputies to assist them in mak-
ing protests and delivering notices,

an entry in such book in the hand-
writing of such a deputy is compe-
tent evidence. Fassin v. Hubbard,
61 Barb. (N. Y.) 548.

15. The minutes of a regular
meeting of the common council of a
city, written down at the time by
the city clerk, and approved by coun-
cil, when verified by the clerk, are evi-

dence of proceedings, though not
taken down in a book nor subse-

quently copied into a bound volume,
there being nothing in the charter re-

quiring them to be so written or
copied. O'Mally v. McGinn, 53 Wis.

353. 10 N. W. IS.

16. Wliere the record of a local

weather bureau is made by first writ-

ing the weather conditions on a loose

blank, which is afterwards sent to

Washington, and making a letter-

press copy of such blank in a book

Vol. X
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C. Designation of Book Immaterial. — The designation on the

outside of the book from which the copy is made is not material and
cannot be shown. ^^

9. When Made.— A record is admissible although not made at

the time of the transaction which it evidences. ^^

10. Records and Documents Made Without Authority of Law.
A. Generally. — Records made without authority of law, express

or implied, are not competent primary evidence of the facts shown
thereby. ^^ So also an unauthorized publication by an oflScer is

kept for that purpose, the letter-press

book is the original record and pri-

mary evidence without accounting for

the loose original blank "The mere
fact the data were first placed upon
the loose sheet or paper or blank
form does not necessarily establish

that it constituted the record. It was
not prepared for the purpose of con-

stituting the record, but for the pur-

pose of serving as a copy of the rec-

ord. The record consisted of what
appeared in the book." Chicago & E.

I. R. Co. V. Zapp, 209 I'l- 339. 7°
N. E. 623, affamiHii uo 111. App. 553.

17. Where the law simply requires

an officer to copy certain records in

a book, and a copy of the contents of

the book is offered in evidence, the

fact that the book was not desig-

nated on the outside as a book of

such records is not material and can-

not be shown. Nitche v. Earle, 117

Ind. 270. 19 N. E. 749.
18. Brandon v. Loftus, 4 How.

(U. S.) 127. See S7tpra. "Rec-
ords Made from Memoranda." But
see Doe v. Bray, 8 B. & C. 813. 15 E.

C. L. 339, and Birmingham -'. Pcttit,

21 D. C. 209.

The roll and the orderly book of

a militia company kept by its clerk

as required by law are competent and
the best evidence of the facts re-

quired to be recorded therein, and
the orderly book is admissible al-

though it was not made up until the

day of the trial since the clerk is

"entitled to the same indulgence in

making and amending his records

which is allowed to other similar re-

cording officers." Spaulding z: Ban-
croft, 23 Pick. (Mass.) 54.

19. California.-— Shepherd r. Tur-
ner, 129 Cal. 530, 62 Pac. 106.

Georgia. — White v. Clements, 39
Ga. 232.

Vol. X

Iowa. — Butler v. St. Louis L. Ins.

Co., 45 Iowa 93.

Kansas. — State v. Kraiise, 58 Kan.
651. 50 Pac. 882.

Maryland. — Tyson v. Baltimore
Co. Comrs., 28 Md. 510.

Massachnsetts. —• Com. v. McGarry,
135 Mass. 553 (minutes of proceed-
ings of selectmen not competent
where no record is authorized by
law).
Michigan-. — Newell v. McLamey,

49 Mich. 232, 13 N. W. 529.

Mississippi.— Coopwood v. Prew-
ett, 30 Miss. 206.

Missouri. — Carter v. Homback.
139 Mo. 238. 40 S. W. 8^3-
P'Oinsylvania. — Grugan v. Phila-

delphia, 158 Pa. St. 337, 27 Atl. ioool

Vermont. — Wheeler v. Barre
School Dist., 64 Vt. 184, 26 Atl. 1094.

For additional authorities, see
infra. " Certified Copies

—

^Unauthor-
ized Records," etc.

The town clerk's record of the min-
utes of a meeting of a towii board
is not required to be kept or filed

by him in his offixe and is therefore
not competent evidence, where the
statute makes papers duly filed, as

required by law. in his office, compe-
tent evidence. "The powers and du-
ties of town clerks are prescribed by
statute, and minutes and records kept

by them are only competent evidence
of matters and proceedings which
tb.ey are bound by law to record or
hie." Jackson v. Collins, 62 Hun 618,

]6 N. Y. Supp. 651.

Letters and memoranda written by
officers of a municipal corporation for

which there is no statutory provision
making them competent evidence,

are not admissible on behalf of the
city, for the purpose of .showing

against a third person the amount and
cost of work done in filling on lots,.
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not admissible as evidence of the matters which are stated therein.-*^

B. Unauthorized Entries. — a. Generally. — Entries in a pub-

He record which were made without authority of law are not com-
petent evidence.-^

b. Memoranda on Books. — (1.) Generally. - An unauthorized

memorandum made upon a book of public records is not compe-

tent evidence. --

(2.) Explanatory Memoranda Entered by Recorder. — Unauthorized

explanatory memoranda or statements entered by the recorder upon

either together or separately. City

of Hannibal v. Richards, 35 IMo.

App. IS.

A book kept by a draughtsman in

one of the citv government depart-

ments, in absence of law requiring

the keeping of such book or a show-
ing that it was kept by authority of

a public officer or under sanction of

an official oath, or in performance of

public duty, is not competent. St.

Louis Gas-Iyight Co. v. St. Louis, I2

Mo. App. 572.

Plat Book Not Required by law
To Be Kept— A plat book found in

the county recorder's office, but

which is not required by law to be

kept is not admissible to show title

in persons whose names are marked
upon certain tracts. Smith v. Law-
rence, 12 ]Mich. 431.

The Record of an Inspection of a

Railroad Engine is not a public

record and is therefore not admis-

sible. Illinois Cent. R. Co. v. Bar-

rett, 22, Ky. L. Rep. 175s. 66 S. W. 9.

A log Book is not ordinarily com-
petent evidence in favor of the per-

sons concerned in making it, except

in a few cases relating to seamen
provided for by statute. Worrall v.

Davis Coal & Coke Co., 113 Fed. 549.

"Blotters" found in the land of-

fice are not records of any public

transaction, but private memoranda
kept for convenience of officers, and
not being of as high grade as the

oath of a living witness are only re-

ceived ex necessitate rei, after all

other evidence is supposed to be ex-

tinct. Fox V. Lyon, 27 Pa. St. 9;
Strimpfler z: Roberts, 18 Pa. St. 283,

57 Am. Dec. 606.

20. Unauthorized Publication.

Under act providing that a certified

list of corporations organized in a

46

state, required to be bound and pub-
lished with session laws, shall be legal

evidence of the existence of a corpo-

ration, the existence of foreign cor-

porations is not provable by certi-

fied lists of same published in same
manner. State v. Missio, 105 Tenn.
218. 58 S. W. 216.

21. Tripler v. Mayor, etc., of New
York, 125 N. Y. 617, 26 N. E. 721;

Coxe V. Deringer, 78 Pa. St. 271 ; Fox
V. Peninsular W. L. & C. Wks., 92

Alich. 243, 52 N. W. 623; Urket v.

Coryell, 5 Watts & S. (Pa.) 60. See
also Prigg v. Lunsburg, 3 App. Cas.

(D. C.) 30; Graham v. Hartnett, 10

Neb. 517, 7 N. W. 280; Goggans v.

Myrick, 131 Ala. 286, 31 So. 22; Rol-

lins V. Board of Comrs., 90 Fed. 575,

33 C. C. A. 181.

The fact that the register of voters

has placed a "C" to indicate "colored"

after the name of a particular voter is

not competent evidence on the ques-

tion of such voter's color or race

since the entry is not one required

by law to be made. White v. Cle-

ments, 39 Ga. 232.

The record of a survey signed by

a deputy county surveyor without the

name of his principal, is not an of-

ficial act entitled to record and is

properlv executed. Carter r. Horn-
bach, 139 iNIo. 238, 40 S. W. 893.

An Entry of the Satisfaction of a

Mortgage made upon the public rec-

ord is not competent evidence of the

facts recited, unless made in the man-
ner and under the circumstances pre-

scribed by the statute authorizing

the mortgagor to require the mort-

gagee to make such an entry upon the

pavment of the mortgage. Williams

T'. 'Doe. 7 Blackf. (Ind.) 12.

22. Ridgeley v. Johnson, 11 Barb.

(N Y.) 527. See Salmon v. Ranee,

3 Serg. &R. (Pa.) 311-

Vol. X
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the record when recording deeds or other instruments are not com-
petent evixlence of the facts therein stated, nor is a certified copy

thereof or a certificate by the custodian of the records as to the ex-

istence of such entries.-^

c. When Incompetent Matter is Included in Record. — Where an

offered record contains incompetent matter the latter should be

separated in the offer from the competent portion, or the whole

may be excluded.^*

C. Documents Fili^ or Recorded Without Authority of

Law. — Documents filed or recorded in a public office without au-

thority of law do not become public records or archives of that of-

fice and are not admissible as such.-^ It has been held, however,

that such a record is competent secondary evidence of the original

after a proper foundation has been laid.-^

11. Records Kept for Officer's Convenience and Not for Public Use.

A record which is kept merely for the officer's convenience and

not for public use is not competent as a public record,^'' even though

23. Farmers" & Mechanics' Bank
V. Bronson, 14 Mich. 361, in which
a certified copy of the record of a

mortgage was offered in evidence.

The copy showed no seals opposite

the names of the mortgagors, and the

certificate of the recorder containing

the statement with the words "not

sealed" was entered in the record

opposite the names in the handwrit-

ing of his predecessor. "This cer-

tificate is not legal evidence. The
register was bound to record all in-

struments properly executed by
spreading a true copy upon the rec-

ord, but he had no authority of law
for entering statements of fact to

make them evidence against other

parties. The original entry being un-
authorized would not be evidence and
the copy would be equally incompe-

tent.''

24. Pike V. Crehore, 40 Me. 503;
Moore v. Leftwitch, i Stew. & P.

(Ala.) 254.
25. Board of Commissioners ?'.

Keene Five-Cents Sav. Bank, 108

Fed. 505, 47 C. C. A. 464; Hammatt
V. Emerson, 27 Me. 308; Simmons v.

Spratt, 20 Fla. 495. See infra, "Certi-

fied Copies," and "Private Writ-
ings."

Where no law requires a school

commissioner's bond to be recorded,

neither the record itself nor a certi-

fied copy is competent primary evi-

dence. Frazier v. Laughlin, 6 111.

347-

Vol. X

Where a power of attorney has

been recorded in the wrong county

and a certified copy of such record

filed in the land office, a certified

copy of the latter is not admissible

in evidence because if the original

record were unauthorized " the mere
filing or a copy of it in the land

office would not give to such copy so

filed any validity. The unauthorized

paper filed in the land office does not

become an archive." Wren v. How-
land, 33 Tex. Civ. App. 87, 75 S.

W. 894.

26. Frazier v. Laughlin, 6 111. 347.

See infra, "Certified Copies."

27. See Cushing z'. Nantasket

Beach R. Co., 143 Mass. 77, 9 N. E.

22; Saetelle v. Metropolitan L. Ins.

Co., 81 Mo. App. 509; Hegler v.

Faulkner, 153 U. S. 109; Sturla 7'.

Freccia, S App. Cas. (Eng.) 623, 43

L. T. N. S. 209, 50 L. J. Ch. 86; Gog-
gans V. Myrick, 131 Ala. 286, 31

So. 22.

A "blotter" of the police depart-

ment is not competent evidence of the

facts therein recorded, and hence en-

tries purporting to be the report of

a police officer respecting a street car

accident are not admissible in an ac-

tion by an injured person against the

railway company. "It was at best

but a record required for specific pur-

poses, and not a public record in

such sense as to make its contents

evidence of the facts between pri-

vate parties." Kerr v. Metropolitan
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there is a statute which requires that such a record shall be kept.^^

12. Private Minutes or Memoranda Kept by An Officer. — Min-
utes or a memorandum book kept by an officer for his own conve-

nience without authority of law are not competent evidence as

public records.-''

13. In Behalf of Public or Officers Making or Certifying Records.

Official registers or records otherwise competent are admissible in

behalf of both the public^" and the officer who made them.'''^ An
officer's return is competent evidence in his own behalf.^- A cer-

St. R. Co., 27 Misc. igo, $7 N. Y.
Supp. 794; reversing 55 N. Y. Supp.
1 142.

Grantors' and Grantees' Reception
Book, kept in the office of the regis-

ter of deeds, is inadmissible to show
to whom certain instruments had been
delivered, as they are merely kept for

the convenience of the register and
are not made evidence of the deliv-

ery by the statute. Lloyd v. Simons,

90 Minn. 237, 95 N. W. 903. But see

Winona & St. P. R. Co. v. Huff. 11

Minn. 114, and infra, "Recorders Re-
ception Book."

28. Sovereign Camp W. O. W. v.

Grandon, 64 Neb. 39. 89 N. W. 448;
Beglin v. Metropolitan L. Ins. Co.,

173 N. Y. 374, 66 N. E. 102. See
also Connor v. Insurance Co.. 78
Mo. App. 131. And see supra, "Vi-
tal Statistics."

Where a statute providing for the

filing by property owners of a state-

ment of their assessable property
and its value with the assessor, also

provides that such statement shall not
be used for any other purpose ex-

cept the making of an assessment
or enforcing the provisions of the

act, and provision is made for their

custody and the inviolability of their

contents only during the limited time
that they are expected to be pre-

served, they are not to be considered
a public record in the ordinary sense
of the term. Such a statement is not
competent evidence on behalf of

strangers to it for the purpose of

defeating the act and avoiding as-

sessments against them. "Wliether
it could be used in any case in a

court of justice we need not now in-

quire." Bowman v. Montcalm Cir-

cuit Judge. 129 W\c\\. 608, 89 N. W.
334.

29. Hand v. Grant, 5 Smed. & M

(Miss.) 508; State v. Vick, 25 N.
C. 488.

30. Grafton v. Reed, 34 W. Va.
172, 12 S. E. 764; South School Dist.

V. Blakeslee, 13 Conn. 227; Schu-
macher V. Pima County, 7 Ariz. 269,

64 Pac. 490; Cabot v. Walden, 46
Vt. II ; Board of Commissioners v.

Keene Five-Cents Sav. Bank, 108

Fed. 505. 47 C. C. A. 464; Rollins v.

Board of Commissioners, 90 Fed. 575,

33 C. C. A. 181.

In an action by a gas company to

recover from the city the contract

price for gas supplied to the public

lamps, and for services rendered in

lighting lamps, the record kept by the

city engineer, and the register kept

by the gas inspector, are competent
evidence. St. Louis Gaslight Co. v.

City of St. Louis, 86 Mo. 495.
31. Ross V. Davis. 30 Ga. 823. See

also Merriam v. Mitchell, 13 Me. 439,
22 Am. Dec. 514.

32. Hand v. Grant, 5 Smed. & M.
(Miss.) 508; Angier v. Ash, 26 N. H.

99; Bissell V. Hamblin, 6 Duer (N.
Y.) 512. 13 Abb. Pr. 22; Lowry v.

Cady, 4 Vt. 504 {disapproving Mer-
rill V. Sawyer, 8 Pick. (Mass.) 397).

Where a field-driver impounds
beasts for being at large in the high-

way it is his duty to leave with the

pound-keeper a memorandum or cer-

tificate of the cost of impounding and
of his fees and expenses, and such
certificate is an official act, and in

an action of trespass against him for

taking the beasts is prima facie evi-

dence in his favor of the facts stated

in it. "Where officers are parties

either claiming or justifying under
their own official acts their returns

must be received as evidence" and
their verity cannot be collaterally

attacked, and even when the truth of

the return is directly in issue it is

Vol. X
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tified copy of a judicial record is not inadmissible merely because

it is offered in behalf of the certifying officer.^^

14. Books Found Among Papers of Deceased Officer.— Books
found among the effects of a deceased officer and which he was
authorized to keep in the course of his official duty are competent

evidence when relevant.'^*

15. Stub-Book. — A book of stubs containing copies of or data

with reference to receipts, certificates, licenses, etc., torn therefrom

and issued by a public officer are not competent record evidence of

the facts shown thereby,^^ unless they constitute public records,^''

or are made competent by statute.^^

prima facie true. Bruce v. Holden,
21 Pick. (Mass.) 187.

Return on Warrant for Collection

of Taxes competent for officer mak-
ing it. Lothrop V. Ide, 13 Gray
(Mass.) 93; Taylor v. Moore, 63 Vt.

60. 21 Atl. 919.

33. Such evidence is not open to

the objection that a party shall not

make evidence for himself. "The of-

ficial character of the act, the duty

and responsibilities of the clerk, the

publicity and notoriety of the pro-

ceedings appearing of record, and cer-

tified by him, the penal consequence
of a false certificate, and facility of

detection and exposure, are consid-

erations which preclude the applica-

tion of the rule to a record certified

by him, and it may be used as evi-

dence by him as well as by any other

person." Ratclifif v. Trimble, 12 B.

Mon. (Ky.) 32.

34. Books, kept by one appointed

and shown to have acted as commis-
sioner of sales for lots under act pro-

viding for selling several reserved

tracts of land for purposes therein

mentioned, found among his papers
after his decease, are evidence of a

sale of a lot, and to whom it was
sold, as therein mentioned, in an ac-

tion between strangers. Struthers v.

Reese, 4 Pa. St. 129.

In order to show the location of

unseated land, in ejectment, manu-
script books containing memoranda
of return of surveys of unimproved
lands surveyed by different deputy

surveyors, which were found in the

office of a deceased deputy surveyor,

were admissible in evidence. Though
not made evidence by act, yet being
found in office of deceased officers who
were bound to make such lists they

Vol. X

were evidence on the same principle

that field notes and memoranda of

official acts and instructions found in

the office of deceased deputy survey-

ors have been held to be evidence.

Russel V. Werntz, 24 Pa. St. 337.

See also Leazure v. Hillegas, 7 Serg.

& R. (Pa.) 313.

35. In Earl v. State. 44 Tex. Crim.

493, 72 S. W. 376, a stub-book from
which the county clerk issued liquor

licenses containing data with refer-

ence to the issuance of each license

issued, was held inadmissible because
there was no statute requiring such

a book to be kept and because it was
not "brought within any of the rules

authorizing the introduction of pa-

pers or records."
36. The "stub" of a redemption

certificate kept in the county auditor's

office is a " record " belonging to that

office within the meaning of § 905 of

the code making such records compe-
tent evidence of the matters therein

appearing, but an entry therein pur-

porting to cancel the redemption be-

cause unadvertently allowed after the

time therefor had expired is not bind-

ing upon the redemptioner without his

acquiescence. Ellsworth v. Low, 62

Iowa 178, 17 N. W. 450.
Stub Duplicates of Tax Receipts

made by the county treasurer as re-

quired by law are evidence of the re-

ceipt of the tax represented thereby,

though never returned by him to the

auditor as required by law. State v.

Ring, 29 Minn. 78, 11 N. W. 233. See

Overseers of Lewisburg v. Overseers

of Augusta. 2 Watts & S. (Pa.,) 65.

37. Mcintosh v. Marathon Land
Co., no Wis. 296, 85 N. W. 976 (du-

plicate stub tax receipts required by

law to be made and compared with
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16. Public Corporations. — A. Generally. — The records of pub-

lic corporations kept pursuant to law are competent evidence of

the facts properly recorded therein."^

B, ]\IuNiciPAL Records. — The public records of municipalities

are competent as official registers.^'' This rule applies to the records

of the city council*" and the ordinances passed by them.*^

C. Town and Township Records. — The public records of

towns and townships*- as well as the public records of their offi-

original and made evidence the same
as the original), distingnisJiing Pier

V. Prouty, 67 Wis. 218, 30 N. \V. 232.

38. Weith v. City of Wilmington,
68 N. C. 24.

Corporation books concerning the

government of a city, town or vil-

lage, when publicly kept, and entries

made by the proper officer, as well as

duly authenticated copies therefrom

are competent evidence of facts wit-

nessed in them. Town of Parsons v.

Miller, 46 W. Va. 334. 32 _S. E. 1017.

39. See article "Municipal Corpo-
rations," Vol. VIII ; and also the fol-

lowing :

Colorado.— Greely v. Hamman, 17

Colo. 30, 28 Pac. 460.

Connecticut. — Cook v. Ansonia, 66

Conn. 413, 34 Atl. 183.

Indiana. — Green v. Indianapolis,

25 Ind. 490.

Massachusetts. — Com. v. Shaw, 7
Mete. 52.

Missouri. — St. Louis Gaslight Co.

V. St. Louis, 86 Mo. 495.

Nebraska. — Clarke i\ Williams. 29

Neb. 691, 46 N. W. 82.

Nezv York. — Shaw v. New York
Cent. & H. R. R. Co., 85 App. Div.

139, 83 N. Y. Supp. 91.

North Carolina. — Cheatham v.

Young, 113 N. C. 161. 18 S. E. 92, 37
Am. St. Rep. 617.

Washington. — Bardsley v. Stern-

berg, 18 Wash. 612, 52 Pac. 251, 524.

West Virginia. — Grafton v. Reed,

34 W. Va. 172, 12 S. E. 767-

Wisconsin. — O'Mally v. McGinn,

53 Wis. 353. 10 N. W. 515.

The original minutes of a munici-

pal corporation are competent evi-

dence of its acts. Denning z: Roorne,

6 Wend. (N. Y.) 651.

The public records of a city relat-

ing to the alteration of a street are

competent to prove at what time same

was made. Barker v. Fogg, 34 Me.
39^.

In order to show the precise terms
of a resolution passed by the board
of surveys of a city in accordance

with provisions of act recommending
to city councils the passage of an or-

dinance authorizing construction of

a branch sewer, the original minutes
of a meeting of the board at which
the subject was referred to a sub-

committee, the original report of that

sub-committee and the original draft

of the final resolution of the board,

duly authenticated, may be offered

in evidence. Wain v. Philadelphia, 99
Pa. St. 330.

Records of the board of public im-

provements kept under implied re-

quirements of the city charter. Eruin-

Bambrick Construction Co. v. Geist,

37 Mo. App. 509.

40. In order to show that a claim

has been filed with the city council,

the recorded proceedings of the city

council reciting that such a claim was
before that body for consideration

about the time it was alleged to be

filed, is admissible. City of South
Omaha v. Wrzesinski, 66 Neb. 790,

92 N. W. 1045.

41. Ordinances of municipal cor-

porations are public records. Florida

Cent. & P. R. Co. v. Seymour, 44
Fla. 557, 33 So. 424.

But an ordinance of a city is not a

public record in the sense that would
make it competent evidence for all

purposes. Saetelli z'. Life Ins. Co., 81

]Mo. App. 509.

42. Bishop V. Cone, 3 N. H. 513;

Watson v. New Milford. 72 Conn.

561, 45 Atl. 167, 77 Am. St. Rep. 345;
Bucksport V. Spofford. 12 I\Ie. 487;

Lowe V. Aroma. 21 111. App. 598.

A copy of the record of a town
jneeting is the proper evidence to

Vol. X
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cers*^ are competent evidence of the facts properly recited therein.

The same rule applies to the records of a village.**

D. Schools and School Districts. — The records of school

districts*^ and school officers*'' are public records and as such com-
petent evidence of the facts properly recorded therein.

prove what proposition was sub-

mitted to it by certain land owners.

Dawson v. Orange, 78 Conn. 96, 61

Atl. loi.

In Hubbard v. Austin, 11 Vt. 129,

a book purporting to be the records

of the proprietors of a town are held

competent to show a division of the

lands made by the proprietors before

they were legally incorporated and
subsequently recognized and acqui-

esced in by them, although it was
not evidence of a legal division.

Where books are shown to con-

tain ancient records of a town, the

recent entries therein are admissible

if it is shown that they were made
by one acting as clerk. Goulding v.

Clark, 34 N. H. 148.

To Show Incorporation— Where
no charter or act of incorporation

of a town can be found its incorpora-

tion may be proved by reputation,

and for this purpose the records of

the town in question are admissible

whether they show acts which a

town only can do or such as unin-

corporated towns may also do, as

showing the character in which the

town assumed to act ; so also the

books of account of the selectrrien

are admissible for the same purpose,

whether the acts recorded therein

were done in a legal manner or not,

and regardless of whether they are

certified by the town clerk. Bow v.

Allenstown, 34 N. H. 351, 69 Am.
Dec. 489.

The records of the official action

of the township trustees made by the

township clerk are competent evi-

dence. Moses V. Penquit, 72 Iowa
611, 34 N. W. 443.

43. The books of a town treasurer

required by law to be kept are pub-
lic records and competent evidence of

the facts properly entered therein.

Nye V. Kellam, 18 Vt. 594.

Where the oath of office is admin-
istered to a town officer in open town
meeting by a justice of the peace in

the presence of the town clerk, the

Vol. X

clerk's record of the fact is compe-
tent evidence of the administration
of the oath. Briggs v. Murdock, 13

Pick. (Mass.) 305.'

Books Kept by Selectmen contain-

ing accounts of the finances and ex-

penses of the town are competent evi-

dence. "These books fall clearly

within the rules which admit books
and writings of this public nature to

be given in evidence. . . . The
law, which is in this particular the

mere expression of the common sense

of mankind, recognizes such records

as among the most authentic instru-

ments of evidence, and they are, to

the common apprehension, as satis-

factory as any that exist. They are

made for public inspection, while

the events are recent which they re-

cord; they are made in the midst

of those who can at once attest their

verity or detect an inaccuracy, if there

be any, and by the public servants of

those who have access to the records

at all times." Thornton v. Campton,
18 N. H. 20; Pittsfield v. Barnstead,

40 N. H. 477 {prima facie evidence of

the fact of the assessment).
44. Town of Fox Lake v. Village

of Fox Lake, 62 Wis. 486, 22 N. W.
584 (record of village board).

45. South School Dist. v. Blakes-

lee, 13 Conn. 227; Sanborn v. School

Dist. No. 10, 12 Minn. 17; Peck v.

Smith, 41 Conn. 442 ; Independent
School Dist. V. Hubbard, no Iowa
58, 81 N. W. 241. 80 Am. St. Rep.

271 ; Hedrick v. Hughes, 15 Wall.

(U. S.) 123.

The books of the secretary of a

school district required to be kept

by law, containing a record of the or-

ders drawn upon a district treasurer,

are competent evidence. Wormley v.

District Twp. of Carroll. 45 Iowa 666.

46. The record of sales of school

lands required to be kept by the

school commissioner is admissible in

evidence. Frazier v. Laughlin, 6 111.

347
Books of Minutes Kept by School
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17. County Records. — A. Generally. — The records of county

officers are official registers and competent evidence as such.*^ A
county treasurer's books are competent as official registers/^ as

are those of a county auditor.*'-'

B. County Supervisors or Commissioners.— The minutes of a

county board of supervisors or commissioners are admissible as

registers of official actions to show the acts and proceedings of

such boards.^"

C. Sheriff's Books. — The various books which the sheriff is

by law authorized or required to keep showing his official action,

and facts connected therewith, are competent as official registers. ^^

D. Tax Records. — a. Generally. — Public tax records are com-

Trustees are evidence of their acts,

but not conclusive and may be over-

come by parol. State v. Van Winkle,

25 N. j. L. 73.

Public School Attendance Roll.

As evidence of a particular pupil's at-

tendance at school the school rolls

are competent. And while not con-

clusive in themselves "as against all

other evidence, yet when shown to

have been made in the ordinary
course of duty in the absence
of any testimony that they have been
tampered with they are entitled to

very great weight." Thurstin v.

Luce, 61 Mich. 292, 28 N. W. 103.

Record of Board of Education.

The secretary being required to keep
a register of bonds issued, such reg-

ister is the record of proceedings of

the board of education and competent
evidence. Board of Education v.

Moore, 17 Minn. 412.
47. Valentine v. Sweatt, 34 Tex.

Civ. App. 13s, 78 S. W. 385 ; State v.

Ring, 29 Minn. 78, 11 N. W. 233;
Johnson v. Wakulla County, 28 Fla.

720, 9 So. 690; Carroll County v.

O'Conner, 137 Ind. 622, 35 N. E.
1006, 2,7 N. E. 16; Trentham v. Wal-
drop, 119 Ga. 152, 45 S. E. 988.
The Book of Tax Sales and Re-

demptions which the county clerk is

required to keep and in which he is

required to enter all sales for taxes,

the quantity sold, the name of the

purchaser, etc., and the name of the

person redeeming, the date and
amount of the redemption money, is

competent evidence of the facts there-

in entered and of a redemption ap-
pearing therein. Gage v. Parker, 103

111. 528. See also Battin v. Wood, 27
W. Va. 58.

48. Herendeen v. Dewitt, 49 Hun
Si, I N. Y. Supp. 467.
A County Treasurer's Books are

admissible in evidence in an action

involving the amount turned over to

his successor; and alterations in the

entries cannot be presumed unless

they are manifest or presumed to be
wrongful. Van Ness v. Hadsell, 54
Mich. 560, 20 N. W. 585.

49. Lessee of Sheldon v. Coates,

10 Ohio 278. See also Boggs v.

Miles, 8 Serg..& R. (Pa.) 407.
Record Book of the Auditor of

Public Accounts, made in accordance
with law, showing that the state had
abandoned all interest in lands in liti-

gation before the execution of the

auditor's deed under which plain-

tiff claims, is only prima facie evi-

dence of the correctness of the facts

recited therein. Hart v. Picard, 75
Miss. 651, 23 So. 450.

50. Blackman v. Town of Dun-
kirk, 19 Wis. 198; Johnson v. Wa-
kula County, 28 Fla. 720, 9. So. 690.

Minutes of Board of Supervisors

are admissible to establish an indebt-

edness of a county judge to county
in an action brought by county for

recovery of same. Schumacher v.

Pima County, 7 Ariz. 269, 64 Pac. 490.

A minute entry in the record of

proceedings of board of supervi-

sors, — " On motion it was ordered
.that sheriff be allowed mileage to

subpoena witness in Utah," is suffi-

cient evidence of such employment.
Yavapai County v. O'Neill, 3 Ariz.

363, 29 Pac. 430.
51. Brewster v. Vail, 20 N. J. L.

56. 38 Am. Dec. 547; Bailly v. Percy,

14 La. 14; Barclay v. Bates, 2 Mo.
App. 139-

Vol. X
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petent evidence to prove the facts which they show relating to taxes

and taxations."-

b. Assessor's Books and Records. — The books of an assessor are

competent evidence of the matters show'n therein relating to the

assessment and collection of taxes"^ and of the assessed valuation

of the property in the jurisdiction,^* and whether any return of

taxable property was made by a particular person.^^ Such rec-

ords, how^ever, are not competent in actions between third persons

A contemporaneous entry of the

issuance of a liquor license in a book
kept for such entries by the sherifif,

whose duty it is to issue such licenses,

is competent original evidence of the

issuance of the license in question.

Albrecht v. State, 62 Miss. 516.

A Sheriff's Docket in which he is

required by law to enter all execu-

tions delivered to him and the date

of such delivery is competent evi-

dence in his favor {dictum). Ross v.

Davis, 30 Ga. 823. But see Fleming
V. Williams & Co., 53 Ga. 556.

Entries made by the sherifif in the

usual course of official business in a

book kept in his office, showing a

brief memorandum of the receipt of

writs of attachment, the dates of re-

turn and proceedings thereon, are

admissible in evidence to show mat-
ters not contained in the writs or re-

turns. Hesser v. Rowley, 139 Gal.

410, 73 Pac. 156.

Entries in sheriff's book of sale of

land under execution against husband
is admissible as a circumstance tend-

ing to show seizin of land by husband
in dower proceeding. Ex parte

Steen, 59 S. C. 220, 37 S. E. 829.

52. Alabama.— Dndl&y v. Chilton

County, 66 Ala. 593.

Illinois. — Bush v. Stanley, 122 111.

406, 13 N. E. 249.

Indiana. — McKeen v. Haskell, 108

Ind. 97, 8 N. E. 901; Standard Oil

Co. V. Bretz, 98 Ind. 231.

Missouri. — Seibert v. Allen, 61 Mo.
482.

Nebraska.— National L. Ins. Co. v.

Butler, 61 Neb. 449, 85 N. W. 437,

87 Am. St. Rep. 462.

Nevada. — State v. Nevada Cent.

R. Co., 26 Nev. 357, 68 Pac. 294, 69
Pac. 1042.

Pennsylvania. — Dikeman v. Par-

Vol. X

rish, 6 Pa. St. 210, 47 Am. Dec. 455;
Eager v. Campbell, 5 Watts (Pa.)

287.

Tax books of a county are compe-
tent to show that certain tract of land

on the border was not taxed within

that county. Gratz v. Hoover, 16 Pa.

St. 232.

Entry "Paid" in Tax Books.

Ta.x books showing assessments upon
a certain party which were marked
" paid " by the collector is prima facie

evidence of payment, in a question as

to the legal settlement of the party

assessed. Scranton Poor School Dist.

V. Directors, 106 Pa. St. 446. See

also Overseers of Lewisburg v. Over-
seers of Augusta, 2 Watts & S. (Pa.)

65 ; Mcintosh v. Marathon Land Co.,

no Wis. 296, 85 N. W. 976.

53. Walling v. Morgan County,

126 Ala. 326, 28 So, 433; Smith v.

Scully, 66 Kan. 139, 71 Pac. 249;

Pittsfield V. Barnstead, 40 N. H, 477

;

Clark v. Fairley, 30 Mo. App. 335;

Scranton Poor Dist. v. Directors of

Poor, 106 Pa. St. 446; Mitchell v.

Pillsbury, 5 Wis. 407; Milo v. Gardi-

ner, 41 Me. 549. See also Hughes v.

June, 2 Md. Ch. 178.

54. State v. Cook, 14 Mont. 201,

36 Pac. 44.

55. The tax receiver's books of the

return of taxable property made out

and returned as required by law are

competent evidence to show that a

certain person failed to make any re-

turn of taxable property. McCrory
v.. Manes, 47 Ga. 90; citing Lynch v.

Lively, 32 Ga. 575 ; Tolleson v. Posey,

32 Ga. 2)72, holding such books to be

competent evidence of the amount of

property returned for taxes by a par-

ticular person. See also Vankirk v.

Clark. 16 Rawle (Pa.) 286; Buchan-

an V. Moore, 10 Serg. & R. (Pa.) 275.
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as evidence of the value,^° title" or location^^ of the propert,v or
the domicil of the person^** assessed, but only of the facts relating
to the assessment and collection of the tax,*^*^ though the contrary
has been held" on the ground either that they are official registers''^

or that they are competent circumstantial evidence."^
An assessment roll'** is competent evidence, as also is a tax

56. Dudley v. Minnesota & N. W.
R. Co., yy Iowa 408, 42 N. W. 359;
Bartlett v. Patton, 33 W. Va. 71,

ID S. E. 21.

57. Urket v. Coryell, 5 Watts & S.

(Pa.) 60. But see Van Kirk v.

Clark, 16 Rawie (Pa.) 286.

58. The records, not ancient, of
assessors are inadmissible in suits

between third parties to prove the lo-

cality of real estate. The book of

assessments of taxes, made and kept
by the assessors in the performance
of their official duty, in accordance
with law, is doubtless competent evi-

dence of the facts therein stated in

all cases relating to the assessment
or collection of the tax. But in other

cases it is not admissible except when
it comes within some well recognized

rule of evidence, such as that relating

to ancient documents, declarations

against interest, etc. Com. v. Heff-

ron, 102 Mass. 148, citing and dis-

cussing the cases dealing with the

competency of assessors' books.
59. The tax list of a town with a

memorandum of " paid " against the

name of the defendant in an adverse

suit is not admissible in his behalf to

show that his domicil was in that

town. " The tax list was not compe-
tent evidence by reason of its hav-
ing been made by public officers, for

any purpose except the assessment

and collection of the tax." See Sew-
all V. Sewall, 122 Mass. 156, 23 Am.
Rep. 299.

60. Kenerson v. Henry, loi Mass.

152; Flint V. Flint, 6 Allen (Mass.)

34, 83 Am. Dec. 615. See Syme v.

Sanders, 4 Strobh. (S. C.) 341 ; Bow-
man V. Montcalm Cir. Judge, 129

Mich. 608, 89 N. W. 334-
61. See Wliite v. Beal & F. G. Co.,

65 Ark. 178, 45 S. W. 1060; Gratz v.

Hoover, 16 Pa. St. 232; Sutton v.

Floyd, 7 T. B. Mon. (Ky.) 3, Van
Kirk V. Clark, 2 Rawle (Pa.) 286.

The official assessment lists on
which defendants paid their taxes, un-

sworn to, whilst not conclusive and
not even entitled to as much weight
as they would have been if sworn to

by defendants themselves, were still

lists to which they as taxpayers had
given their assent, either actual or
implied, and were legitimate evidence
as to value of property. Steam Stone-
Cutter Co. v. Scott, 157 Mo. 520, 57
S. W. 1076.

62. Assessment lists, made out
and arranged under the direction of
a public officer, in pursuance of a
duty enjoined by law, are, upon gen-
eral principles, competent evidence as

tending to show the amount of prop-
erty owned by the assessed. They
are also "instruments kept in a pub-
lic office," of which under § 283
of the practice act certified copies are
admissible in evidence. Painter v.

Hall, 75 Ind. 208.

An abstract from a book contain-
ing returns of a tax assessment for

year of trial of cause is admissible in

action for- slander, malicious prose-
cution and false imprisonment, to

show wealth and influence of defend-
ant, where there is no objection to

form of abstract or that they did

not truly state what they purported.

Womack v. Circle, 29 Gratt. (Va.)
192.

63. Tax lists are not admissible
for the purpose of proving the truth

of facts therein set out, but as an in-

dependent fact are admissible as evi-

dence of such fact ; and in repelling

a charge of fraud vesting among
other circumstances an allegation that

pretended price paid for tract ex-
ceeded greatly its value, it is compe-
tent to prove that it was entered as

a certain value on the tax lists. Card-
well V. Ivlebane, 68 N. C. 485.

64. Where the board of supervis-

ors of a county has made an order
vmder §3738 of the Political Code dis-

pensing with the making or use of a

duplicate assessment book, the orig-

inal assessment roll is prima facie evi-

Vol. X
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list,*'^ of all the facts properly shown thereby relating to the as-

sessment and collection of the tax.

E. Clerks of Courts. — The official records of the clerk of a

court are competent evidence of his acts and the facts properly re-

corded in such records.^®

F. Recorder's Reception Book. — A book kept by the recorder

of deeds, pursuant to law, for the purpose of showing the facts

relating to the receipt and delivery of papers filed for record is

competent evidence of the facts properly entered therein,®^ though

the contrary has been held.^^

18. Account Books and Accounts. — The books and records of

public officers containing the accounts and public financial trans-

actions of themselves or other officers, kept under authority or

requirement of law, are competent evidence of the facts shown

dence of the right of the county to

recover in an action to collect a tax.

Lake County v. Sulphur Bank Q. ]\'I.

Co., 66 Cal. 17, 4 Pac. 876.

Where the law requires a duplicate

of the assessment roll to be verified

by the certificate of the clerk of the

circuit court, a duplicate not so veri-

fied is not admissible. Robinoe v.

Doe, 6 Blackf. (Ind.) 85.

65. The original tax list filed by
the tax receiver with the auditor is

prima facie evidence of the assess-

ment, property assessed, amount of

taxes due, the delinquency and that

all the requirements of the law have
been duly complied with. State v.

Nevada Cent. R. Co., 26 Nev. 357, 68
Pac. 294, rehearing denied 69 Pac.

1042.

The fact that the oaths of listers

of taxes have not been recorded as

required by law does not render the

grand list incompetent. Day v. Peas-

ley, 54 Vt. 310.

66. Browning v. Flanagin, 22 N.

J. L. 567; Lawrence Co. v. Dunkle,

35 Mo. 395; Bryan v. Glass, 2

Humph. (Tenn.) 390; Valentine v.

Sweatt, 34 Tex. Civ. App. 135, 78 S.

W. 385; Briggs V. Taylor, 35 Vt. 57.

A record of indentures required to

be kept by a clerk of a court is com-
petent evidence. Williams v. Jarrot,

6 111. 120.

The Register of Actions, required

to be kept by clerks of district courts,

showing receipt of fees, is admissible

in an action on the clerk's bond for

failure to turn over fees received, to

show receipt by him of the fees.

Vol. X

Cooper V. People, 28 Colo. 87. 63 Pac.

314-
The Clerk's Execution Docket

made out by himself or deputy is ad-

missible in behalf of himself or his

representative to show the amount of

cash due him on cost H. fas., and that

the a. fas. were delivered to the sher-

iff. " These dockets are public books
deposited in the clerk's office, subject

to the daily inspection of the sheriff

and everybody else. They are in no
sense the private memoranda of the

clerk, but the permanent as well as

public monuments of his official trans-

actions." Ross V. Davis, 30 Ga. 823.

Book of Attachments An at-

tachment of real estate may be proved
by the entry thereof in the clerk's

book of attachments kept under au-

thority of law. Metcalf v. Munson,
10 Allen (Mass.) 491.

The Fee Book of the Clerk of the

circuit court is a public record which
he is required by law to keep, and
his entries therein are competent
evidence of the amount of costs due
the judgment plaintiff in an action on
his judgment. Palmer v. Glover, 7i
Ind. 529.

67. Musser v. Hyde, 2 Watts & S.

(Pa.) 314 (holding that an entry in

such a book was more cogent than the

certificate endorsed on the recorded

instrument). City of Winona v. Huff,

11 Minn. 119.

68. Lloyd V. Simons, 90 Minn. 237,

95 N. W. 903, holding that a grant-

ors' and grantees' reception book was
inadmissible to show the delivery of

deeds filed for.record, since this book
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thereby.^* But an account kept or filed without lawful authority

although in accordance with custom is not competent as a public

record/*^ Yet such an account though not strictly a public record

may be competent against the public/^

Books or records containing merely the result or conclusion de-

rived from other records may not be competent.'^^

19. Weather Records. — A. Generally.— Records of weather

conditions kept by public officers or public institutions are compe-

was kept merely for the convenience
of the recording officers and was not

made evidence by statute.

69. Iowa. — Independent School
Dist. V. Hubbard, no Iowa 58, 81

N. W. 241.

Louisiana. — State v. Powell, 40
La. Ann. 234, 4 So. 46, 8 Am. St.

Rep. 522 (auditor's accounts).

Massachusetts. — City of Boston v.

Weymouth, 4 Cush. 538.

New Hampshire.— Thornton v.

Campton, 18 N. H. 20 (selectmen's

books of the finances and expenses of

town) ; Rindge v. Walker, 61 N. H.
58 (books of town treasurer).

Vermont. — Cabot v. Walden, 46
Vt. II (books of overseers of poor).

Virginia. — Baker v. Gilmer, Gilm.

235. But see Williamson v. Doe, 7
Blackf. (Ind.) 12.

The statement of the account of a

county treasurer kept in the office of

the state treasurer and certified to by
him as correct is competent evidence
as an archive of the treasurer's of-

fice. Harper v. Marion County, 33
Tex. Civ. App. 653, 77 S. W. 1044.

A Bank Pass-Book, regularly and
accurately kept by the state treasurer
in connection with the discharge of
his duties, is properly admitted as
part of his official transactions in an
action upon his bond. Com. v. Tate,

89 Ky. 587, 12 Ky. L. Rep. I, 13 S.

W. 113.

A comptroller's statement of the
amount due from a delinquent tax
collector is prima facie evidence of
amount due from him to the state.

Anderson v. State, 8 Heisk. (Tenn.)
13.

Statement of fees collected filed by
clerks of circuit court with county
clerk. Lycett v. Wolff, 45 Mo. App.
489.

TTnited States Treasury Depart-
ment.— As to the competency there-

of, see infra, "Records of Federal
Government."

70. Highsmith v. State, 25 Tex.
Supp. 137.

A county clerk's account book
which is not required by law to be

kept, and which is not a record of

daily transactions, but a mere state-

ment of conclusions which the clerk

at the end of each six months drew
from an examination of other records

and writings, is not admissible.

Board of Comrs. v. Keene Five-

Cents Sav. Bank, 108 Fed. 505, 47
C. C. A. 464.

71. A book kept in the county
clerk's office under the direction of

the county commissioners, containing

accounts of the treasurer, though not

strictly admissible as a public record

because there is no law requiring it

to be kept, is admissible against the

county. County of La Salle v. Sim-
mons, 10 111. 513.

72. See Board of Comrs. v.

Keene Five-Cent Sav. Bank, 108 Fed.

50S, 47 C. C. A. 464.

A county ledger is not competent
evidence against a sheriff and tax

collector in an action to recover taxes

collected by him, since it contains

merely the footings of the reports

made by the collector. Webb County
V. Gonzales, 69 Tex. 455, 6 S. W.
781 ; citing King v. Ireland, 68 Tex.

682, 5 S. W. 499-

Under a statute making copies of

public records admissible in place of

the originals, a certified copy of the

report of an insurance company to

the insurance commissioner was held

properly admitted on behalf of the

plaintiff in an action against the com-
pany, the original being a public rec-

ord and being a report required by
law to be made. Provident Sav. L.

A. Soc. V. Bailey. 118 Ky. 36, 25 Ky.

L. Rep. 2251, 80 S. W. 452.

Vol. X
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tent evidence of the state of the weather at the time to which
they relate.'^

Records of Rainfall kept in a university have been held competent

in actions between third persons."*

B. RECORDS OF Weather Bureau. — The records of the United

States weather bureau showing the weather conditions as observed

by the signal service at a particular time and place are official reg-

isters and competent evidence of the state of the weather at that

time and place'^ or within a reasonable distance thereof.'^''

20. Vital Statistics.— A. Generally. — A public record of vital

73. A record of the weather kept

for a number of years at the State

Insane Asj-him is competent evidence

to prove the temperature on a given

day inchided in such record (DeAr-
mond V. Neasmith, 32 Mich. 231),

and the conditions of the weather at

a place twelve miles distant (Hart v.

Walker. 100 Mich. 406, 59 N. W.
174). See also People v. Dow, 64
Mich. 717, 31 N. W. 597.

74. In City of St. Louis v. Ar-
not, 94 Mo. 275, 7 S. W. 15. the rec-

ords of rainfall during several years

kept by Washington University were
held admissible to show the rainfall

during those years, on the ground
that the records of public mstitutions

are competent evidence. There is

nothing in the case to show whether
this university is a public or a pri-

vate school, but the court cites De
Armond v. Neasmith, 32 Mich. 231,

which involved the competency of the

records of a state insane asylum.

75. Anderson v. Hilker, 38 Wash.
632, 80 Pac. 848; Chicago & N. W.
R. Co. V. Trayes, 17 111. App. 136;

Scott V. Astoria R. Co., 43 Or. 26,

72 Pac. 594; Moore v. Cans & Sons
Mfg. Co., 113 Mo. 98, 20 S. W. 975

;

Knott V. Railway Co., 98 N. C. 73,

3 S. E. 735. 2 Am. St. Rep. 321.

The record kept by a person em-
ployed in the signal service of the

United States whose public duty it

is to record truly the facts therein

stated is competent evidence of such

facts, although there is no statute

expressly authorizing the use of such

record as evidence. Such records

are " of a public character kept for

public purposes and so immediately
before the eyes of the community
that inaccuracies, if they should ex-

ist, would hardly escape exposure.

Vol. X

They come, therefore, within the rule

which admits in evidence ' official reg-

isters or records kept by persons in

public office in which they are re-

quired either by statute or by the na-

ture of their office to write down par-

ticular transactions occurring in the

course of their public duties or un-

der their personal observation.'

"

Evanston i'. Gunn, 99 U. S. 660.

The record of the weather kept by
an officer of the United States signal

service is more reliable evidence

than the oral testimony of witnesses

from memory. Lindsay, Gracie &
Co. Z'. Cusimano, 12 Fed. 504.

Statute— Under the provisions

of the Act of 1876, ch. 299, to enable

the records of the signal service de-

partment to be received in evidence,

where the officer in charge produces

a book containing a copy of the rec-

ord attested by his signature, and he

verifies its correctness as a witness,

this is sufficient certification " under
oath " to authorize the reception of

the copy as evidence. Schile v.

Brokhahus, 80 N. Y. 614.

76. Huston v. Council Blufifs, lOi

Iowa 33. 69 N. W. 1 1 30, 36 L. R. A.

211 (four and a half miles distant).

In Mears v. New York, N. H. &
H. R. Co., 75 Conn. 171, 52 Atl. 610,

the records kept by the nearest

United States weather bureau, ten

miles distant from a certain place,

were held competent to show the

condition of the weather at the latter

point where there was no weather

bureau, there being expert testimony

that the United States weather rec-

ords at any particular place would

as a general rule be the true record

for the surrounding country. " The
objection of remoteness went merely

to their weight."
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statistics is competent evidence of the facts properly recorded there-

in. Thus a public record of births, deaths and marriages kept in

pursuance of law is competentJ^
In some jurisdictions, however, it is held that such records are

not competent in controversies between private parties because they
are intended only for the convenience of public officers, and not for

the use of the public generally^* And it has been so held even
though the statute providing for such records makes them prima
facie evidence.'^

B. Physician's Report or Certificate; — The report or cer-

tificate as to births and deaths which physicians are required by
law to make and file with the board of health or other public of-

77, Blair v. Sayre, 29 W. Va. 604,

2 S. E. 97.
" On account of the credit due to

the officials empowered to record the

facts in the public interest, such reg-

isters are evidence of the fact without
the usual tests of truth." Howard v.

Illinois Trust & Sav. Bank, 189 111.

568, 59 N. E. 1 1 06.

A certified copy of the record of

the registrar of births, marriages and
deaths is competent evidence to prove
the age of a married woman and
mother, where the statutes require

applicants for marriage licenses to

state their ages and require the at-

tending physician to report the age
of the mother at the birth of a child,

and that the registrar keep a record
of these facts. " The record thus

made was a public record made by
a public officer of a fact which the

law required him to find and record,"

and was therefore admissible al-

though hearsay in character. Mur-
ray V. Supreme Lodge N. E. O. of
P., 74 Conn. 715, 52 Atl. 722. But
this rule has been changed by statute

(Acts of 1902, p. 49, No. 44,) provid-
ing that such record shall be compe-
tent evidence to prove only the fact

of birth, marriage or death. Mc-
Kinstry v. Collins, 76 Vt. 221, 56
Atl. 98s.
A Foreign Record of vital statis-

tics is not competent unless shown to

have been kept' pursuant to a statute.

or a custom of a church or locality,

and such a statute must be proved in

the manner provided by law. Pir-

rung V. Supreme Council, 104 App.
Div. 571, 93 N. Y. Supp. 575.
Church Record See infra,

" Church and Parish Records."

78. Sovereign Camp W. O. W. v.

Grandon, 64 Neb. 39, 89 N. W. 448.
79. Belgin v. Metropolitan L. Ins.

Co., 173 N. Y. 374, 66 N. E. 102, re-

versing 57 App. Div. 629, 68 N. Y.
Supp. 1 133. This was an action upon
a life insurance policy. The admis-
sion of the record of a board of
health, kept under a statute requiring
a registration of births, marriages
and deaths and the cause of death,

and making such record prima facie

evidence of the facts therein set

forth, and offered for the purpose of
showing the cause of death of the
plaintiff's mother, was held error.

The court says :
" This statute was

a police regulation, required for pub-
lic purposes and became prima facie

evidence so far as concerns questions
arising under its provisions which
involve public rights. But we think
it was not the intention of the legis-

lature to change the common law
rule of evidence in controversies of
private parties growing out of con-
tract, and that the provisions of the

statute should not be construed as
applicable to such cases. This in ef-

fect was what we held in the case of
Davis V. Supreme Lodge, Knights
of Honor (165 N. Y. 159); also in

Buffalo Loan, Trust and Safe De-
posit Co. V. Knights Templar and
Masonic Mutual Aid Association

(126 N. Y. 450). The question here
presented was elaborately discussed

in the Davis case and we regard it

as controlling upon the question now
presented." To the same effect, Buf-
falo L., T. & S. D. Co. V. Knights
Templar & M. M. A. Assn., 126 N.
Y. 450, 27 N. E. 942, 22 Am. St. Rep.

839. But see ]\Iarkowitz v. Dry

Vol. X
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ficer is competent evidence of the facts required to be reported or

certified*" that are presumptively within his personal knowledge,^^
but in some jurisdictions such a certificate is not competent evi-

dence of the cause of death in an action on an insurance policy.^^

21. Records of Public Institutions.— The records of public in-

stitutions which are kept pursuant to law are competent evidence

whenever material. ^^ Records which do not appear to have been

made in the regular course of official duty are not admissible.^*

And it has been held that the records of such an institution re-

quired to be kept for certain local and specific purposes are not

admissible in actions between third persons.^^

Dock, E. B. & B. R. Co., 12 Misc.

412, 33 N. Y. Supp. 702; McKinley
V. Insurance Co., 6 Misc. 9, 26 N. Y.
Supp. 63.

80. National Council v. O'Brien,

112 111. App. 40; Ohmeyer v. Su-
preme Forest W. C, 91 Mo. App.
189 ; Reynolds v. Prudential Ins. Co.,

88 Mo. App. 679; Nolan v. Nolan, 35
App. Div. 339. 54 N. Y. Supp. 975
(fact of death) ; citing Jackson v.

King. 5 Cow. (N. Y.) 237.
Cause of Death— In an action on

a life insurance policy, a copy from
the public records of the registrar of

births, marriages and deaths for the

city of New Haven of the "death rec-

ord " of the father of the assured,

which consisted of a certificate by his

attending physician as to the cause

of death, was held admissible not
only in corroboration of the testi-

mony of the physician, but as inde-

pendent evidence of the facts re-

corded. Hennessy v. Metropolitan

L. Ins. Co., 74 Conn. 699, 52 Atl. 490
{citing Enfield v. Ellington, 67 Conn.

459, 34 Atl. 818). But this rule has

been changed by statute. McKinstry
V. Collins, 76 Vt. 221, 56 Atl. 985.

81. McKinstry v. Collins, 74 Vt.

147, 52 Atl. 438.

'

Where the statute provides that

physicians shall report within a spec-

ified time all births which come un-

der their supervision, with such cor-

relative facts as the board of health

may require, the return of a physician

is not evidence of matters of mere
hearsay included therein of which he
knows nothing. Howard v. Illinois

T. & S. B., 189 111. 568. 59 N. E. 1 106.

82. Metropolitan L. Ins. Co. v.

Anderson, 79 Md. 375, 29 Atl. 606;

Buffalo L. T. & S. D. Co. v. Knights

Templar & M. M. A. Assn., 56 Hun
303, 9 N. Y. Supp. 346, aMrmed in

126 N. Y. 450, 27 N. E. 942, 22 Am.
St. Rep. 839.

83. A record kept by the clerk of
the house of correction in accord-
ance with the requirement of law is

a public record and may be intro-

duced in evidence whenever its con-
tents are material to the issue. And
under §7504, How. St., a certified

copy thereof is admissible. People
V. Kemp, 76 Mich. 410, 43 N. W. 439.

84. The records of a state hos-

pital for the insane relating to a par-

ticular patient, in the handwriting of

an assistant physician, not shown to

have been kept pursuant to any au-

thority by officers in the performance
of any duty, are not admissible. But-

ler V. St. Louis L. Ins. Co., 45
Iowa 93.

Insane Asylum To show in-

sanity and incarceration of certain

relation, defendant on trial for mur-
der offered copies of entries in books
of insane asylum authenticated un-

der §906 R. S. N. S., and they were
held insufficient to prove particular

facts stated unless it be so expressly

provided by statute, or be shown
that entries were made in due course

of official duty. Snell v. United

States, 16 App. Cas. (D. C) 501.

85. The Records of a City Hos-

pital kept in pursuance of an ordi-

nance, for local and specific pur-

poses, are not public records in the

sense that makes them competent

evidence for all purposes. They are

not admissible in a suit between two

citizens to show that one had been

treated at said hospital at time he

applied for insurance. Connor v. In-

surance Co., 78 Mo. App. 131, fol-

Vol. X
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The record of the registration of persons entering pnbHc insti-

tutions, such as the poorhouse, is not ordinarily evidence of any
facts not required to be recorded therein and which did not occur
in the presence of the registering officer.^*^

22. Internal Revenue Collector. — The records of internal rev-

enue collectors come within the designation of official registers.^^

23. Records of Post-Office. — The records properly kept in a post-

office are official registers and competent as such.^^

24. Military Records. — Military records kept by authority of

law come within the rule relating to official registers.*^

lowing Buffalo Co. v. Knights Tem-
plar Assn., 126 N. Y. 450, 27 N.
E. 942.

86. Fox V. Peninsular W. L. & C.

Wks., 92 Mich. 243, 52 N. W. 623.

The questions and answers ap-

pended to the physician's return,

forming part of the admission pa-

pers of a patient at a state hospital

for the insane, are mere hearsay
and not admissible to show insanity

at a previous date, since the Code
provides that the physician shall en-

deavor to obtain answers to the in-

terrogatories from the patient's re-

lations or others who know the facts.

Butler V. St. Louis L. Ins. Co., 45
Iowa 93.

87. State v. Hall. 79 Me. 501. 11

Atl. 181; State ex rel. Thorndike v.

Collins, 68 N. H. 299, 44 Atl. 495;
State V. White, 70 Vt. 225, 39 Atl.

1085; Goble V. State, 42 fex. Crim.
501, 60 S. W. 968 (payment of in-

ternal revenue tax).

The record of special tax payers
kept in the internal revenue collec-

tor's office come within the class of
public books and official registers

which are competent evidence of the

facts properly appearing therein, and
which may be proved by a certilied

or examined copy. State v. White,
70 Vt. 225, 39 Atl. 1085; citing State

V. Spaulding 60 Vt. 228, 14 Atl. 769.
88. Haddock v. Kelsey, 3 Barb.

(N. Y.) 100; Miller v. Boykin, 70
Ala. 469; Litchfield v. Farmington. 7
Conn. 100.

The records of a town postoffice

showing incoming and outgoing mails
are admissible in evidence in actions

for malicious prosecutions brought
by a deputy postmaster against an
agent of the postoffice department for

illegal imprisonment for taking mails,

even though in accused's handwrit-
ing, as they are public records made
by a sworn officer of the government.
Merriam v. Mitchell, 13 Me. 439, 29
Am. Dec. 514.

The register of letters received at

a particular postoffice being an offi-

cial record authorized by law to be
kept is admissible in evidence with-
out the testimony of the person who
kept it. But the postmaster may
properly testify that the entry
of the date when a particular let-

ter was received is erroneous and
should have been one day earlier

;

such testimony being based on his

knowledge of the course of the mails
and the time of their arrival. Gur-
ney v. Howe. 9 Gray (Mass.) 404, 69
Am. Dec. 299.

89. An order of the major-gen-
eral concerning court martial being
required to be recorded by the or-

derly officer, a certified copy from
his books is admissible. Parker v.

Currier. 24 Me. 168.

Roll of Military Company required
to be kept is competent evidence of
the mustering of company and the ab-
sence of delinquents. Emery z\ Good-
win, 17 INIe. 76; Cate v. Nutter, 24
N. H. 108, although not recorded on
company's orderly book. Robinson
V. Folger, 17 Me. 206. But see Com.
T. Pierce, 15 Pick. (Mass.) 170.

Where by statute the clerk of a
company in the militia is required

to keep a roll of the company and a
record of the state of the arms and
equipment belonging to each man, a
clerk's roll showing such facts is ad-
missible in evidence to show the de-

ficiency of the equipment of a par-

ticular militiaman. Hammond t'«

Dunbar. 24 Pick. (Mass.) 172.

Rosters kept by sworn recording

Vol. X
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25. Surveys. — The records of official surveyors are competent
to prove facts properly appearing therein,^" and this rule applies

to records kept by deputy surveyors.^^

26. Record of Liquor Sales. — A record of sales of liquor kept

pursuant to law by a licensed vendor is competent evidence of the

facts properly recorded therein.^^

27. Ship's Papers.— A ship's papers executed by the proper au-

thorities and coming from the proper custody are competent evi-

dence as public documents.''^

officers, though not competent proof
of commissions and discharges, are

the best evidence of the time they
were deHvered. Mathews v. Bow-
man, 25 j\Ie. 157.

90. Kentucky. — Crockett v.

Greenup, 4 Bibb 158.

Louisiana.— Wells v. Compton, 3
Rob. 171.

Michigan. — Pugh v. Schindler, 127

Mich. 191, 86 N. W. 515-

Minnesota. — Fish v. Chicago St.

P. & K. C. R. Co., 82 Minn. 9, 84 N.
W. 458, 83 Am. St. Rep. 398.

Mississippi.— Spears v. Burton, 31

Miss. 547.

Pennsylvania. — Conkling v. West-
brook, 81 *Pa. St. 81 ; Boyles v. John-
ston, 6 Binn. 125; Brown v. Long, i

Yeates 162.

Virginia. — Cline's Heirs v. Catron,
22 Gratt. 378.

A copy of the survey made by the

public surveyor as required by law is

admissible in evidence. Meehan v,

Forsyth, 24 How. (U. S.) I75-

Under a statute providing for a
record of the surveys made by the

county surveyor, the records of such

surveys in his office are admissible.

Sherrard v. Cudney, 134 Mich. 200,

96 N. W. IS.

Surveys made by sworn city offi-

cials for the sole purpose of arriving

at a correct estimate of the amount of

earth to be removed in cross section-

ing certain grading to be done, .are

prima facie evidence of the correct-

ness of the estimate. Clarke v. Wil-
liams, 29 Neb. 691, 46 N. W. 82.

A survey of a district surveyor is

not evidence without showing an au-

thority to make it, or proving that

such authority existed and was after-

wards lost. Wilson V. Stoner, 9
Serg. & R. (Pa.) 39, n Am. Dec.

Vol. X

664. See Motz v. Ballard, 6 Serg. &
R. (Pa.) 210 (unsealed copy of war-
rant sent by surveyor general to a
deputy surveyor as his authority)

;

Carnahan v. Hall, Add. (Pa.) 127.

91. Russel V. Werntz, 24 Pa. St.

337 (found among papers of deceased
deputy surveyor) ; Lindsay v.

Scroggs, 2 Rawle (Pa.) 141; Leazure
V. Hillegas, 7 Serg. & R. (Pa.) 313.

Field notes and other official pro-

ceedings of a deputy surveyor may
always be given in evidence to ex-
plain his acts. McCormick v. Mc-
Murtrie, 4 Watts (Pa.) 192.

92. Druggist's Record of Liquor
Sales.— The records of sales which
druggists holding liquor permits are

required to keep are public records

and competent evidence to show the

names of persons to whom sales were
made, the kind and quality of liquor

sold, the date of sale and purpose
for which sold, even though contents

may tend to criminate. State e.v rel.

IMcClorv V. Donovan, 10 N. D. 203,

86 N. W. 709.
93. See article "Admiralty/'

Vol. L
A Ship's Clearance Papers, found

after the captain's death with other

of the ship's documents, were held

properly admitted without additional

proof of the official character and sig-

nature of the officers who executed
them. They consisted of an applica-

tion by a vice consul to the authorities

for a permit for the vessel to depart, a

bill of lading signed by the captain,

which bill and signature were identi-

fied by the mate, a license to sail, a

certificate of the custom-house officer

that the vessel had paid its tax for

hospital dues, and the bill of health

signed by the maritime subdelegate

of the port. All of these official doc-
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28. Records of Custom-House and Collector of Port. — The rec-

ords and official documents of the custom-house are competent ev-

dence.-'*

The records and documents properly kept in the office of the col-

lector of a port are likewise admissible. ^^

29. The Registry or Enrollment of a Vessel required by law is

uments were under seal, executed by
the Chilean authorities, who were
public agents appointed for the pur-

pose of protection to foreign com-
merce, to furnish the documentary
evidence that vessels are engaged in

regular traffic, and that they have
permission to sail, which the laws of

maritime nations generally require.

"The}^ were produced b^^ the proper
custodian from the proper place of

custody, and that they were the clear-

ance papers intended for use upon
that voyage was manifest. These
documents are of a public nature,

which are made by persons specially

appointed for that purpose, in dis-

charge of public duty, are entitled to

confidence on that account, and their

admissibility stands upon the same
ground with that of official registers.

. . . It is true that they are for-

eign official documents, but. because
the laws of maritime countries uni-

versally require the issuance of that

general class of documents, and the

statutes of this country require them
to be taken by the master of a for-

eign vessel if he is destined for a

port in this country, and compel their

production to the collector of the port

where he makes entry of his vessel,

they stand, in regard to admissibility,

upon the same footing with other

original official documents." Grace
V. Browne, 86 Fed. 155, 29 C. C.

A. 62.

But the official documents from
the customs and other officials of the

republic of Mexico, having jurisdic-

tion of the place of lading of a ship,

containing what purports to be a pro-

test made by the charterer against

the action of the vessel, and the depo-
sition of certain witnesses in support

of the facts alleged in the protest,

being ex parte, are not admissible in

evidence to establish any controverted
fact in an action for breach of the

charter party. The Ira B, Ellems, 48
Fed. 591,

47

94. Appraisement by Custom-
House Officers.— lu the trial of a

case where goods had been seized

upon suspicion of being fraudulently
imported, it was held proper to allow
to go to the jury, as evidence, ap-

praisements of the goods made either

by the official appraisers or apprais-

ers acting under appeal, they being
present to verify the papers. The ob-

jection that the appraisements had
not been made in the presence of the

jury was not sufficient. They were
made and returned in accordance
with the provisions of the acts of

Congress. "From the character of

those papers, we think they were ad-

missible. They are documents or

public writings, not judicial. As such

they may be used as evidence, sub-

ject to the rules applicable to the ad-

missibility of such writings as evi-

dence. The originals or examined
copies were admissible, as is the case

wherever the original is of a public

nature." Buckley v. United States,

4 How. (U. S.) 251; citing Richard-
son V. Hellish, i Ryan & U. (Eng.)
66, 21 E. C. L. 381, as holding that a

copy of an official document, contain-

ing an account of the cargo of a

ship, made in pursuance of an act of

parliament by an officer of the cus-

toms and lodged there as an official

document, should be admitted as

proof that the property mentioned in

it was put on board the vessel.

95. Where by law it is the duty

of the collector of the port to record

in books kept for that purpose all

manifests, a copj^ of such record com-
pared with the original and shown
to be correct is admissible in evi-

dence. United States v. Johns, 4
Dall. (U. S.) 411-

The record of the collector of a

port is competent evidence to show
the ownership and nationality of a

vessel registered therein, and a sworn

or examined copy is likewise admis-

Vol. X
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competent as a public record to show the ownership of such ves-
sel/" though the contrary has been held.''''

30. Church and Parish Records. — Church and parish records of

births, marriages, deaths and baptisms kept in accordance with the

regulations or usage of the church or parish are competent in some
jurisdictions as public records,'-'^ in others only as entries in the

regular course of business."'* They are sometimes made competent
by statute.^ Such records, however, are only competent to prove
the facts of which they form the proper record. Thus a record

sible although the copy certified by
the collector is incompetent. Cool-
idge V. New York Firemen Ins. Co.,

14 Johns. (N. Y.) 308.

96. See Coolidge v. New York
Firemen Ins. Co., 14 Johns. (N. Y.)

308, and article " Admiralty/' Vol. I,

p. 302, nn. 55. 56.

Copies of the last enrollment of a
vessel and of a bill of sale of the

same, duly certified by a collector of

customs as a true copy of the enroll-

ment on file and the bill of sale on
record in his office, are prima facie

evidence of the ownership of the ves-

sel, since U. S. Rev. Stat. §4319, re-

quires a record of the enrollment to

be kept, and §§4192 and 4194, require

duly acknowledged bills of sale of

vessels to be recorded with the col-

lector of customs, and require him to

keep a record of the same and to fur-

nish certified copies. Merchants' Nav.
Co. V. Amsden, 25 111. App. 307. To
the same effect Sampson v. Noble, 14

La. Ann. 347.
In Catlett v. Pacific Ins. Co., i

Wend. (N. Y.) 561, it was held that

a copy of a register of a vessel, cer-

tified by the register of the treasury

under the seal of the treasury depart-

ment, was competent evidence.

The registry of a vessel or a certi-

fied copy of it is not the only evi-

dence of the vessel's ownership.
Stearns v. Doe, 12 Gray (Mass.) 482,

74 Am. Dec. 608.

97. A copy of the enrollment of a

vessel, certified by the collector of

the port is not admissible in evidence

to prove ownership of the vessel ex-

cept so far as it is confirmed by some
au.\iliary circumstance showing that

it was made by the autliority or as-

sent of the person named in it and
who is sought to be charged as own-
er. Dyer v. Snow, 47 Me, 254. See

Vol. X

article " Admiralty," Vol. I, p. 302,

"• 55-

98. American L. Ins. Co. v. Rose-
nagle, 77 Pa. St. 507; Lewis v. Mar-
shall, 5 Pet. (U. S.) 470; Doe v.

Andrews, 15 Q. B. 756, 69 E. C. L.
7=;^'; Sturla V. Freccia, s App. Cas.

(Eng.) 623, 43 L.T.N.S.'209, 50 L.J.
Ch. 86; Hyam^'. Edwards, i Dall. (U.
S.) 2. See Hancock v. Catholic Be-
nev. Legion, 67 N. J. L. 614, 52 Atl.

301, and articles "Age;" Marriage."
Record of Baptism Draycott v.

Talbot, 3 Brown, 564, i Eng. Reprint

1 501 ; Wihen v. Law, 3 Stark. 63, 3
E. C. L. 595. 23 R. R. 757-

99. Bailey v. Fly, 35 Tex. Civ.

App. 410, 80 S. W. 675. See also

Chambers v. Chambers, 32 N. Y.
Supp. 875 ; Kennedy v. Doyle, 10 Al-

len (Mass.) 161; Murphy v. People,

213 111. 1 54. 72 N. E. 779-

Church registers are not admissible

in evidence except by special statute,

unless they are by the civil law of

country or state where kept recog-

nized as documents of an authentic

and public nature. Childress & Mul-
lanphy v. Cutter, 16 Mo. 24; Mor-
rissey v. Wiggins' Ferry Co., 47 Mo.

1. Succession of Melasie Hebert,

33 La. Ann. 1099 (register of baptism

or copy thereof made evidence of fili-

ation).

Under a statute providing that any
" church, parish or baptismal record

. . . in which records are pre-

served, the facts relating to any birth,

marriage, or death, including the

names of the persons, dates, places

and other material facts, may be ad-

mitted as prima facie evidence,"

copies of parish registers of births

and deaths, kept in a foreign coun-

try, in accordance with its laws, are

evidence under a stipulation that they
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of baptisms is not evidence of the date of birth,^ nor is a burial

record evidence of pedigree or the time and place of birth.^ Other
church records are admissible in some jurisdictions.''

should have same effect as originals

produced and sworn to by custodian.

Where the laws of a foreign country

require a record of the birth of all

children, " illegitimate as well as le-

gitimate," and authorize certain offi-

cials to provide formulas for books
which may be considered necessary

regarding births, etc., the fact that a

public officer did, in performance of

his duty, enter upon said record the

marital status of the mother, and
thereby inferentially the legitimacy of

the child, warrants the inference that

the laws of that country require such

entry. Under such entry the marital

status of the mother and the legiti-

macy of the child become material

facts in the birth records and are

within the phrase, "other material

facts." The evidentiary effect of

such record being declared by statute,

the record of the birth of a child to

one declared therein to be a spinster,

in the absence of evidence leaning to

the conclusion of legitimacy, is suf-

ficient to overcome the prima facie

presumption of legitimacy which ex-

ists in favor of all children, and to

support a finding that such child was
illegitimate. Sandberg v. State, 113

Wis. 578, 89 N. W. 504-

2. Burghart v. Angerstein, 6 Car.

& P. (Eng.) 690, 25 E. C. L. 600;
Rex V. Clapham, 4 Car. & P. 29, 19

E. C. L. 260; Fox V. Peninsular W.
L. & C. Wks., 92 Mich. 243, 52 N.
W. 623.

In Clark v. Trinity Church, 5
Watts & S. (Pa.) 266, a church rec-

ord was identified by the clerk of the

church as a registry of baptisms and
births kept in his church. An entry

therein of the baptism of a particular

person also recited the date of his

birth. The court held that the entry

was not competent to prove the date

of birth since its evident object and
design was to register the baptism
and not the date of birth. " The
mention of the latter seems to have
been introduced rather for the pur-
pose of description than anything

else."

3, Childress & Mullanphy v. Cut-

ter, 16 Mo. 24 (not competent to

prove pedigree).

A record of deaths and burials kept

by the pastor of a church is admis-
sible in evidence only to show the

deaths and burials; where the pastor

has also made entries as to the birth

and parentage of the parties dying,

these are not admissible in evidence,

as it was no part of the pastor's duty
to make such entries. " The rule is

thus stated by Mr. Greenleaf in his

work on Evidence, Vol. I, § 493 :
' A

parish register is evidence only of the

time of the marriage, and of its cele-

bration de facto; for these are the

only facts necessary within the

knowledge of the person making the

entry. So a register of baptism,

taken by itself, is evidence only of

that fact, though, if the child were
proved aliunde to have been then very

young, it might afford presumptive
evidence that it was born in the same
parish. Neither is the mention of the

child's age, in the register of chris-

tenings, any evidence of the day of

his birth, to support a plea of in-

fancy. In all these and similar cases,

the register is no proof of the iden-

tity of the parties there named, with

the parties in controversy, but the

fact of identity must be established

by other evidence. It is also neces-

sary in all these cases that the reg-

ister be one which the law requires

should be kept, and that it be kept

in the manner required by law.'

This principle is recognized in mo.;t

of the leading text-books and nu-

merous decisions in England and in

this country. It is sufficient to refer

to Rex V. Clapham, 4 C. & P. 29;

Burghart v. Angerstein, 6 Id. 690;

Williams v. Lloyd, 39 E. C. L. R.

595; Whitcher v. McLaughlin, 115

Mass. 168; Blackburn v. Crawfords,

3 Wall. 189." Sitler v. Gehr, 105 Pa.

St. 577, 51 Am. Rep. 207.

4. Arnold v. Bath, 5 Bing. 316, 2

M. & P. 559. 15 E. C. L. 459; Hart-
ley V. Cook. 9 Bing. 728, 23 E. C. L.

442, 5 Car. & P. 441. 24 E. C. L. 402;

Rex V. Martin, 2 Campb. too, it Rev,

Rep. 674. See Nason v. Fi.rsi )3angor

Vol %
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31. Hospital Records. — The books or records of a hospital are

ordinaril}- not piibHc records and hence are not competent evidence

as such.^ But when kept in accordance with a requirement of

law they become admissible like any other public record.*'

32. Public Documents and Publications.— A. Generally.— Doc-

uments containing the official acts of legislative and executive of-

ficers are competent evidence of such acts and facts of a public

nature stated therein.'

B. Printed Publications. — Books printed under public author-

ity containing a record of public facts,^ of the acts of public offi-

Christian Church, 66 Me. lOo; Ray-
burn V. Elrod, 43 Ala. 700; Petty-

john V. Pettyjohn, i Houst. (Del.)

5. Baird v. Reilly, 92 Fed. 884, 35
C. C. A. 78; Kemp v. Metropolitan

St. R. Co., 94 App. Div. 322. 88 N.

Y. Supp. I ; Cashin v. New York, N.

H. & H. R. R. Co.. 185 Mass. 543,

70 N. E. 930.

The " temperature chart " of a hos-

pital patient, known as "bedside

notes," taken in the case of every

patient and relating chiefly to hi.s

physical condition is not competent

evidence of the facts stated therein.

Griebel v. Brooklyn Hgts. R. Co., 95

App. Div. 214, 88 N. Y. Supp. 767-

6. The daily record of a patient

at an insane hospital, required to be

kept, is admissible in evidence to

show mental characteristics while at

the hospital in any judicial proceed-

ir'g where the facts are material un-

der the general rule that a public

record required to be kept for public

purposes is admissible in any judicial

proceeding where material. Hempton
V. State, III Wis. 127, 86 N. W. 596.

7. The Proclamation of the Gov-

ernor declaring who is elected to

Congress is prima facie evidence of

the facts therein stated. Lurton v.

Gilliam, 2 111. 577, 33 Am. Dec. 430.

Proclamation of Secretary of

State Whiton v. Albany City Ins.

Co., 109 Mass. 24.

The journal of the House of

Representatives of the United
States together with a letter of the

secretary of war, and a report of a

topographical engineer reported to

the house in pursuance of a reso-

lution, if properly authenticated, are

evidence to prove that there was no
harbor at the point designated, and

Vol. X

that it was practicable and in the

contemplation of the government to

make an artificial harbor there.

But they are not evidence to prove
that third parties had knowledge of

the facts contained in them, merely
because they were the acts of au-

thorized and accredited agents of

the government, and such third par-

ties are not bound to take notice of

them. Miles v. Stevens, 3 Pa. St.

21, 45 Am. Rep. 621.

8. A book published under an act

of the legislature authorizing the

adjutant general to publish a list of

the officers and soldiers of the com-

monwealth in the late civil war and

designating the name of the town
or city upon whose quota such sol-

diers were credited is admissible as

evidence of the facts authorized to

be recorded therein, being a public

document recognized by legislative

act., " This class of evidence is

not strictly confined to facts within

the personal knowledge of the offi-

cers making the record." Worcester
V. Northborough, 140 Mass. 397, 5

N. E. 270.

Where by statute the comptroller

of the state is required to publish

an abstract of land titles, a printed

volume published by him is admis-

sible without further authentication.

Huffman v. Eastham, 19 Tex. Civ.

App. 227, 47 S. W. 35.

Census Reports published by au-

thority of congress are competent

evidence of the population of a po-

litical subdivision. Fulham v. Howe,
60 Vt. 351, 14 Atl. 652. S'ee also

State V. Neal, 25 Wash. 264, 65 Pac.

188; Lycett V. Wolff, 45 Mo. App.

489; People V. Williams, 64 Cal. 87,

27 Pac. 939-
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cers^ or copies of public documents and papers^" are competent
evidence of facts of a public but not of a private nature^^ contained

therein. But such publications not authenticated or shown to be

authorized are not admissible/-

C. American State; Papers.
'— The publication known as the

" American State Papers," relating to public lands and published

by virtue of an act of congress is competent evidence to the same
extent as the original papers and documents from which it was
compiled/^

D. Legislative Acts and Journals. — The method of proving

legislative acts and the competency of legislative journals is else-

where discussed.^**

E. Official Maps when properly authenticated are competent

evidence.^^

9. Journals of State Senate

printed under authority of law are

competent evidence of the proceed-
ings of that body. State v. Smalls,

II S. C. 262; Root V. King, 7 Cow.
(N. Y.) 613, 636.

The State Register being made
by law the public paper in which
the official acts of the governor re-

quired to be made public are pub-
lished, is correctly admitted in evi-

dence to prove the existence of facts

stated in the governor's proclama-

tion. Lurton V. Gilliam, 2 111. 577,

33 Am. Dec. 430.

10. A copy printed by authority

of the senate of the United States

of a public document communicated
to the senate by the President is as

competent evidence as the original

document. " Acts of Congress, and
proclamations issued by the secre-

tary of state in accordance there-

with, are the appropriate evidence

of the action of the national govern-
ment. . . . And the volume of

public documents, printed by author-

ity of the senate of the United
States, containing letters to and
from various officers of state, com-
municated by the President of the

United States to the senate, was as

competent evidence as the original

documents themselves." Whiton v.

Albany & Narragansett Ins. Co., log

Mass. 24. S'ee also Root v. King,

7 Cow. (N. Y.) 613, 636.

Appendices to an adjutant gen-

eral's report printed under official

supervision and by official printer

are admissible in evidence as copies

of original documents. Milford v.

Greenbush, yy Me. 330.

11. A government gazette is not

competent to prove a fact of a pri-

vate nature. Brundred v. Del Hoyo,
20 N. J. L. 328. See Rex v. Holt,

5 T. R. 436.

12. A printed pamphlet purport-

ing to be a copy of a report of a

sub-committee of the House of Rep-
resentatives in no way authenti-

cated nor certified to by any officer,

and not identified by any testimony,

nor purporting to be incorporated
in, or a part of, the authenticated

journal of the House, is not admis-
sible in evidence. " It is not even
a publication required to be made,
or a record required to be kept by
the House of Representatives. It is

not such a document as is entitled

to admission." Marks v. Orth, 121

Ind. ID, 22 N. E. 668.

13. Gregg v. Forsyth, 24 How.
(U. S.) 179; Bryan v. Forsyth, 19

How. (U. S.) 334; Nixon v. Por-
ter, 34 Miss. 697, 69 Am. Dec. 408;
Doe d. Magruder & Logan v. Roe,

13 Fla. 602 ; Clemens v. Mej^er, 44
La. Ann. 390, 10 So. 797; Dutillet

V. Blanchard, 14 La. Ann. 97.

14. See articles " Foreign Law,"
Vol. V; "Judicial Notice," Vol.

VII ;
" Municipal Corporations,"

Vol. VIII. and " Statutes," in which
this subject will be fully discussed.

15. See article " Maps," Vol.

VIII.

A map made by a county surveyor

is admissible in evidence though
certain protractions were made by a

Vol. X
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33. Official Reports.— Reports made by a public officer as to his

official acts and the result thereof may under some circumstances

be competent evidence of his action and the facts of a public nature
shown thereby/® but ordinarily such a report is not admissible in

controversies between third persons^" unless made so by statute.^*

deputy surveyor. Gates r. Kieff, 7
Cal. 124.

A map of a city prepared pursu-
ant to the charter is only prima
facie evidence of the streets of the

city. Wilder v. City of St. Paul,

12 Minn. 192.

A map, properly certified by the

secretary of state, of the county in

which the trial is pending and in

which a portion of the land in ques-
tion lies, is admissible in evidence.

Polhill V. Brown, 84 Ga. 338, 10 S.

E. 921.

A map of the towns and counties

of the state published by authority

of the legislature is some evidence
of the boundaries of a particular

town shown therein; but the fact

that it was published by order of

the legislature is a preliminary fact

which, if disputed, must be shown
before the map is admissible. Com.
V. King, 150 Mass. 221, 22 N. E. 90S,

S L. R. A. 536.

Maps of a school district made
by authority of law, and properly
filed in the office of the county
clerk, are public documents and com-
petent as evidence. Henry v. Dulle,

74 Mo. 443.
16. Independent School Dist. v.

Hubbard, no Iowa 58, 81 N. W.
241; Boggs V. Miles, 8 Serg. & R.
(Pa.) 407.

A report of the finance committee
of the city council, which by charter
IS charged with the duty of exam-
ining books and accounts of city

treasurer and comptroller and ascer-

taining amount of cash on hand, is,

after adoption by city council, com-
petent evidence as to the state of
the city funds for period covered
by report. Bardsley v. Sternberg, 18

Wash. 612, 52 Pac. 251.

Where surveyor, who by order of
court makes a survey and reports
same, dies before case comes up for

trial, his report is competent evi-

dence. Cline's Heirs v, Catron, 22
Gratt. (Va.) 378.

Vol. X

17. The Report of the Board of
Health to the mayor and council of
the city that a particular mill pond
is a nuisance is not competent evi-

dence in a proceeding before the

mayor and council requiring the own-
ers of the pond to show why it should
not be declared a nuisance. The
members of the board being compe-
tent witnesses, if their testimony is

desired they should be sworn. Mayor
of Montezuma v. Minor, 73 Ga. 484.

18. The quarterly report and bill

of a city hospital against the city for

the board and care of patients is not
competent evidence against the city,

being merely a statement by the hos-
pital authorities and not in any way
binding on the city. Lynn v. Troy,

57 Hun 590, 10 N. Y. Supp. 594.

The report of a state fair commit-
tee as to the utility of a patented ma-
chine is not competent evidence on
that issue. Being ex parte and not
under oath and by men whose testi-

mony might be taken it is hearsay
and inadmissible ; though for some
purposes public documents are admis-
sible. Gatling v. Newell, 9 Ind. 572.

The return made by a collector of

taxes to the treasurer is not compe-
tent evidence of the contents of the

assessment roll. Wood v. Knapp, 100

N. Y. 109, 2 N. E. 632.

A report of the register of the

state land office is not competent evi-

dence to show that certain land had
been patented to a railroad company.
" It is not a certificate of a public of-

ficer, a copy from the records in his

custody duly authenticated, or in fact

any such document as courts will re-

ceive in evidence on account of their

public character." Gordon v. Buck-
nell, 38 Iowa 438.

Abstracts which the commissioners
appointed by an act of congress to

investigate and report on titles to

land in Louisiana, east of the Missis-

sippi River and Island of New Or-
leans, were directed to make and
transmit to congress, being properly
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And even when competent it is only so as to those statements
which he is bound to make in the regular course of his duty/"

34. Official Receipts. — A. Generally.— A receipt issued by a

public officer in the course of his official duties is competent evi-

dence of the facts stated in it,-** although no statute expressly au-

deposited with registers of different

land offices, a copy tliereof duly cer-

tified is admissible in evidence. The
abstracts are evidence only to identify

the land, by showing on what the
confirmation of acts of congress op-
erated, but are not evidence of facts

recited in them for they are merely
the declarations of the officers ap-
pointed to make them, from other
facts on record in the office. Inver-
arity v. Heirs of Minis, i Ala. 660.

A Statute providing that an ac-

count of sales made by an adminis-
trator, kept and verified in a pre-
scribed manner, shall be filed in the
office of the clerk of the probate
court " to be preserved as evidence
of the sales of property therein spec-

ified " makes such account so filed

competent evidence of such sales

without preliminary evidence. Meek
V. Spencer, 8 Ind. 118.

Under Code §1553 (b) a copy of

the record in the department of agri-

culture of the report of the state

chemist of an official analysis of any
fertilizer or chemical under the seal

of the department is admissible in

evidence on the trial of any issue

involving the merits of such ferti-

lizer. Since such a report is only
admissible by virtue of the statute

the terms of the law must be fully

and exactly complied with, and the

analysis must be an official one and
not one made at the instance of a
purchaser for use in litigation, ex-
cept by procurement of the ordinary
and compliance with the other provi-
sions of the act of Dec. 27, 1890.

But any analysis which is of record
in the department of agriculture is

prima facie official. Jones v. Cor-
dele Guano Co., 94 Ga. 14, 20, S'.

E. 265.

19. In an action against the sure-
ties on a contractor's bond to the
United States, a statement of a de-
mand upon the contractor for per-
formance and his failure and refusal,

made by an officer of the government

in the line of his official duty in re-

porting them to his official superior,

is not legal evidence of any of those
facts. The rule that official reports
and certificates made contemporane-
ous with the facts stated in the reg-
ular course of official duty by an
officer having personal knowledge of
them are admissible for the purpose
of proving such facts is limited to

such statements only in official docu-
ments as the officers are bound to

make in the regular course of offi-

cial duty. The statement of extraue-
ous or independent circumstances,
however naturally they may be
deemed to have a place in the narra-
tive is no proof of such circum-
stances and is therefore rejected.

United States v. Corwin, 129 U.
S. 381.

Where a Special Indian Agent is

instructed to report the names, age,

sex, tribe, residence, etc., of appli-

cants for lands to be allotted to In-
dians, such a report while in the na-
ture of a judgment as to those mat-
ters directly submitted to the agent
for decision is not admissible on the
question of the age of persons named
therein in an action between two
parties, each of whom claims under
the same allotment. The agent's in-

structions did not contemplate any
special inquiry into the ages of the

Indians. " No provision was made in

either the act of congress or the rules

and regulations of the Indian De-
partment to preserve the list as a
muniment of title, much less as a
public record admissible to prove
merely incidental recitals based on
hearsay. Such a list does not come
within the rule which permits for

some purposes the use of official reg-

isters or books kept by persons in

public office." Hegler v . Faulkner,

153 U. S. 109.

20. Wood V. State, 8 Heisk.

(Tenn.) 329; Fager v. Campbell. =5

Watts (Pa.) 287.
Receipt Issued by Receiver of

Vol, X
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thorizes the giving of it.^^ So also a receipt endorsed upon a rec-

ord is part of and competent as such.--

B. Tax Receipts. — While a receipt for taxes is competent ev-

idence of the payment recited therein-^ it is not admissible against

third persons of the payment of lawful taxes without proof of a

proper assessment and levy.-^ Nor is such a receipt for taxes on

land competent evidence to disprove an acceptance by the public

of a dedication of such land.-'^

United States Land Office— Where
entries are made which are required

to designate the particular tract set-

tled upon by its accurate govern-

mental description and such receipts

though not designated to be an actual

title to land embraced therein are in-

tended from the incipiency of entry

to its final culmination in a patent,

to be evidence of the entrymen's right

to possess and control the particular

land covered thereby and independ-

ently of any statute on the subject,

from prime purpose of law in pro-

viding for issuance of receipts to set-

tlers for public domain, they are ad-

missible in evidence when properly

identified, in any cause in which the

settler's right to the land embraced

therein or possession thereof is called

in question, particularly so in any

suit for redress of any interference

with his occupancy of land. Yellow

River R. Co. v. Harris, 35 Fla. 385,

17 So. 568.

A parish treasurer's receipt for

moneys collected and paid over by

a tax collector furnishes the best

evidence of a discharge for such col-

lections as he made. State ex rel.

Dist. Atty V. Sheriff, 45 La. Ann.

162, 12 So. 189.

Authority of Person Signing.

An ancient receipt of the receiver

general for the price of lands, proved

to be in the handwriting of his son,

who did business in the office for

his father, and occasionally signed

the father's name, is evidence, over

the objection of insufficient proof of

its being signed under authority of

the receiver general. Urkett v. Cor-

yell, 5 Watts & a (Pa.) 60.

21. A receipt given by the sheriff

for money paid to redeem land from
sale on execution is competent com-
mon law evidence of the facts stated

in it, although no law requires him

Vol. X

to give such receipt. Being a public

officer acting under an official oath

and vested by law with the author-

ity to receive the money, the giving

of a receipt though not strictly an
official act is a proper and reason-

able one in the ordinary course of

business and within the general

scope of the sheriff's authority and
duty. Livingston v. Arnoux, 56 N.

Y. '507.

22. Lothrop V. Blake, 3 Pa.

St. 483.
23. See Robbins v. Townsend, 20

Pick. (Mass.) 345; Lessee of Simon
V. Brown, 3 Yeates (Pa.) 186, 2

Am. Dec. 368; Hopkins v. Millard,

9 R. L 37 ; and infra, " Best and
Secondary Evidence— Taxation and
Taxes."

" The giving of a receipt for taxes

by the township treasurer is an
official act which the statute requires

him to perform. The manifest pur-

pose of the statute, we think, was
to furnish the tax payer with writ-

ten evidence of payment." Johns-
tone V. Scott, II Mich. 232.

24. Hopkins v. Millard, 9 R. L 37.

In an action for breach of war-
ranty in that the grantee has been
forced to pay taxes assessed against

the grantor upon the property con-

veyed, it is not error to exclude a

tax receipt where no other evidence

is offered to show that the tax had
been properly assessed and levied

by the proper authorities. " Ordi-

narily tax receipts may be given in

evidence to prove payment of taxes,

but the receipts themselves are sim-

ply evidence that money was paid to

the treasurer. They are not evidence

that the taxes were duly assessed.

Hanna v. Fisher, 95 Ind. 383.

25. A receipt for taxes on land

in controversy being in the posses-

sion of private persons claiming to

own it, is incompetent to disprove
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Authentication of. — Such receipts, however, do not prove them-

selves when offered but must be authenticated or identified.^®

35. Official Certificates Required by Law. — The competency and

admissibility of certificates of their official action, made by public

officers in compliance with law, are elsewhere discussed.-^

36. Duplicate Original Retained by Public. — Where duplicate

originals of documents are retained in a public office as archives

thereof they are competent primary evidence equally with the cor-

responding ones issued.-*

37. Letters to and by Public Officers. — The letters of a public

officer are not competent to show the contents of his records.-^

Letters written by public officers may be competent as public doc-

uments,"" but they are ordinarily not competent evidence of the

facts stated in them.^^ Letters written to a public officer may be

an acceptance by the public of the

dedication claimed. Village of Man-
kato V. Meagher, 17 Minn. 265.

26. Yellow River R. Co. v. Har-
ris. 35 Fla. 385. 17 So. 568.

27. See fully article " Certifi-

cates," Vol. II.

28. Duplicate Originals on Rec-
ord— In Gregory v. McPherson, 13

Cal. 562, the court in holding a copy
of a Spanish grant, signed by the

governor and countersigned by the

secretary of state, and of record in

the archives of the government, or-

iginal evidence of such grant, said

:

" We are at a loss to know upon
what ground such a document can

be denied the weight of original ev-

idence. It was made, and signed,

and authenticated, as a record by
public officers in the discharge of

public duties. The papers were re-

tained in the custody of appropriate

public officers, for the purpose of

proof— and the highest and most
authentic proof— of their own ac-

tion. The documents i-eceive the

stamp, and the most satisfactory

stamp, of official authenticity. The
signatures are made on this, as on
the paper sent out by the depart-

ment. We cannot see why such pa-

pers should be called copies, or why,
in the scale of proofs, they should

stand in any subordinate relation to

the paper handled to the grantee.''

Nor is an exemplified copy of such

record inadmissible as a copy of a

copy.
29. Daniel v. Braswell, 113 Ga.

372, 38 S. E. 829 ; Hendry z: Willis,

33 Ark. 833; Morgan County Bank
z'. People, 21 111. 304.

Where an act of congress provides

that no suit shall be maintained for

any tax illegally assessed until ap-

peal is made to commissioner of in-

ternal revenue, a letter purporting to

be that of commissioner saying that

claim for refunding had been re-

jected is not competent, as the best

evidence is the written appeal or an
authenticated copy. Hubbard v.

Kelly, 8 W. Va. 46.

A rule of the land commissioner's
office requiring letters written bear-

ing upon the records of the office to

be copied and giving them the char-

acter of quasi records, would not

make them admissible evidence as

to the records. Hendry v. Willis, 33
Ark. 833.

30. See Miles v. Stevens, 3 Pa.

St. 21, 45 Am. Rep. 621.

A letter from the President of the

United States to the governor of a

state calling for volunteers will be

judicially noticed as a public act of

the government. Crowell v. Hop-
kinton. 45 N. H. 9.

31. Strong V. United States, 6

Wall. (U. S.) 788; Movers v. Gra-
ham. IS Lea (Tenn.) 57. See Lessee

of Peterson v. Logan, 3 Yeates (Pa.)

195; Bell z: Levers, 3 Yeates (Pa.)

A letter by an officer although

written pursuant to law requiring

certain facts to be so transmitted is

not competent evidence of such

facts, although his certificate would
be. Struthcrs v. Reese, 4 Pa. St 129.

Vol. X
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admissible for some purposes as part of the archives of his office.^^

38. Memoranda and Endorsements on Records, Official Documents
and Papers. — A. Generality. — The endorsement by an officer

upon a document or paper of his official action thereon or there-

under is ordinarily competent evidence of such action-^^ So also

other endorsements made by an officer pursuant to law upon docu-
ments and books in his custody are competent.^* But an endorse-

In an action against a collector

for the return of duties paid under
protest, it is not competent for him
to give in evidence a letter from the

secretary of the treasury to show
that the removal of one of the mer-
chant appraisers was done by !iis or-

ders. Greeley v. Thompson, lo

How. (U. S.) 225.

Unofficial letters of a subordinate
officer of the treasury department are
not admissible in a suit for defalca-
tion against the disbursing agent to

contradict or even to explain the ad-
justment of his accounts as shown
in the certified transcripts thereof.

Strong V. United States, 6 Wall (U.
S.) 788.

32. See Raymond v. Longworth,
4 McLean 481, 20 Fed. Cas. No.
11,595; Hammatt v. Emerson, 27 Me.
308, 46 Am. Dec. 598.

But an order or letter from the

grantee of a land certificate addressed
to the clerk of the county land board
directing him as to the disposition

to be made of the certificate when is-

sued is not an archive of the county
clerk's office, and a certified copy
given by such officer is not compe-
tent evidence. Lott v. King, 79 Tex.
292, 15 S. W. 231.

In an action for infringement of a
patent, the letters of the plaintiff to

the secretary of state containing ap-
plications for a patent and specifica-

tions, certified under the seal of that

department as papers remaining in

that office, were held properly admis-
sible. Pettibone v. Derringer, 4
Wash. C. C. 215, 19 Fed. Cas. No.
11,043.

33. Finley v. Woodruff, 8 Ark.
328 (endorsement of decision on ap-

plication for donation grant).

The endorsement of the treasurer
upon a copy of a certificate of ap-
praisers filed in his office for his in-

formation and guidance, of his offi-

Vol. X

cial action under the certificate, is

competent original evidence. Jack-
son V. Cole, 4 Cow. (N. Y.) 587.'

An endorsement upon a written ap-
pointment of a deputy treasurer,

signed by the chairman of the board
of county commissioners and show-
ing the action of the board upon the

appointment, is competent evidence
of such action in the absence of an
entry thereof in the record. Comrs.
of Loraine County v. Stone, 7 Wyo.
280, 51 Pac. 605.

Where the commitment of a cer-

tain person to an industrial home was
offered in evidence and was enforced
with the approval of the circuit judge,

an objection to a consideration of the

endorsement on the ground that only
the commitment was offered in evi-

dence, was held untenable, since the

endorsement was part of the commit-
ment, without which the latter would
have been incomplete. People v. Ku-
ney, 137 Mich. 436, 100 N. W. 596.

Unsigned Indorsement.— In an
action upon a recognizance which has
indorsed upon it the words " filed

Feb. 25, 1863." not signed by any one,

it will be presumed that the paper was
filed in the office of the clerk of the

county where the prisoner was held

to bail and therefore became a record.

Hurlbutt z\ Trask. 44 Barb. 126.

Marriage Certificate For the

competency of the certificate made
by an officer performing a marriage
ceremonv, see article " Marriage,"
Vol. Vlil, 468.

34. The endorsement by the clerk

of the county court of payments of

interest upon a bond given for the

loan of school moneys being official

entries in accordance with statute, are

competent evidence of such pavments.

Lawrence Co. v. Dunkle, 35 Ala. 395.

A memorandum made by a deputy

surveyor, long since deceased, on the

warrant book belonging to his office.
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ment which has been without authority of law is not admissible.^^

B. Endorsements Intended Merely as Notice and Not as
Evidence. — But an endorsement which is designed merely as no-

tice and not as evidence of the fact or action indicated thereby,

of which there is other better record evidence, is not competent.^®

C. Certificate of Recordation. — The certificate of a record-

ing ofiicer endorsed upon documents filed with him for record

stating the fact and time of their filing and recording is compe-
tent evidence of these facts,^' even though no law expressly au-

thorizes or requires such endorsement.^®

in regard to a warrant then in his

hands is legal evidence. Ross v.

Rhoads, 15 Pa. St. 163.

Pencil Endorsement of Date of

Receipt of Return According to

a custom in the surveyor general's

office the dates of the receipt of re-

turns to surveys are marked in pen-
cil on them, and handed to the sur-

vey clerk for examination ; these sur-

veys so marked in pencil are suffi-

cient evidence of dates of returns.

Conkling v. Westbrook, 81 Pa. St. 81.

35. Wardwell v. Patrick, i Bosw^.

(N. Y.) 406, holding that the en-

dorsement by a deputy sheriff upon
a summons of the time when he re-

ceived it was not competent evidence

of this fact, because no such endorse-

ment was provided for by law as in

the case of executions.

36. Memorandum of Allowance
by Probate Court endorsed on de-

mand against an estate is not evi-

dence of fact of allowance, or of

ownership in person in whose favor
this is expressed to have been made.
A probate court record is the only
proper evidence of allowance — the

memorandum directed by statute be-

ing intended to put subsequent pur-

chaser on inquiry. Bobb v. Letcher,

30 Mo. App. 43.
37. Burton v. Pond, 5 Day

(Conn.) 160; Silvester v. Coe Quartz
Min. Co., 80 Cal. 510, 22 Pac. 217;
Clarke v. Williams, 29 Neb. 691, 46
N. W. 82; Smith V. Veysey, 30
Wash. 18, 70 Pac. 94; Benedict v.

Heineberg, 43 Vt. 231 ; Weinert v.

Simang, 29 Tex. Civ. App. 435. 68
S. W. ion. But see Musser v.

Hyde, 2 Watts & S. (Pa.) 314. hold-
ing that such certificate is of no avail

against an inconsistent entry in the
recorder's filing book.

In Stuart v. Broome, 59 Tex. 466,

it was held that the certificate of the

clerk as to the date of the filing and
recording of an itemized account of

materials furnished for a building

and endorsed thereon, is competent
evidence of the facts recited.

Parol Evidence— For the com-
petency of parol evidence to vary
such certificate or endorsement, see

infra this article " Parol Evidence,"
and Musser v. Hyde, 2 Watts & S.

(Pa.) 314.
38. Where by law certain docu-

ments such as deeds and executions
are required to be recorded with the

town clerk, his certificate of the rec-

ordation endorsed upon the document
is competent prima facie evidence of

that fact, although no statute ex-

pressly requires him to make such a

a certificate. Hubbard v. Dewey, 2

Aik. (Vt.) 312; Benedict v. Heine-
berg. 43 Vt. 231.

Certified Copy.— In Trustees of

Kentucky Sem. v. Payne, 3 Mon.
(Kj^) 161, it was held that a copy
of an endorsement upon a patent

stating the date when the patent was
received in the office of the register

and certified bv the latter to be a true

copy was competent evidence of the

date of registration, though the mere
certificate of the register as to such
date was not. " We have been un-
able to find any statutory provision

which expressly enjoins that duty
upon the register, but it is impossible

for him legally to perform the func-

tions of his office, without regarding
the time of receiving surveys into

his office, and surely, whatever is

necessary to a fulfillment of the func-

tions of his office, can not be said to

be out of the sphere of his duty to do.

. . . It would seem to follow as

Vol. X
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But the fact that the recorder's certificate is competent evidence

of the recording of an instrument does not render inadmissible the

record book itself when offered for this purpose.^^

D. Officer's Return. — a. Generally. — An officer's return of

his official action under a returnable writ or process endorsed there-

on is competent evidence of the facts stated relating to such ac-

tion.*" But a return which is not required or authorized by law

is not admissible;" nor is the return competent evidence of mat-

ters not authorized to be recited therein.-^- The fact that a return

has been made after the commencement of the action in which it

is oifered does not render it incompetent,'*^ nor does the fact that

a necessary consequence, that the

note of that fact by him, if properly

authenticated, should be received in

all cases involving the fact, as legiti-

mate evidence. Instead, however, of

certifying, - . . . that the original

survey was received by him on a par-

ticular day, the register should regu-

larly keep the note or memorandum
made upon the original survey, and

certify the same to be a correct tran-

script."
39.' Falls Land & Cattle Co. v.

Chisholm, 71 Tex. 523, 9 S. W. 479.

40. Erickson -j. Smith, 38 How.
Pr. (N. Y.) 454. See Hildreth v.

Lowell, II Gray (Mass.) 345; Craw-
ford V. Berry, 6 G. & J. (Md.) 63.

" We take the rule to be well set-

tled that, the return of an officer of

his doings by virtue of any process

which it is his duty to execute and
to return, duly made, is prima facie

evidence in any action to which a

stranger is a part^^ and for or against

himself, in any action to which the

sheriff is a party, subject to be im-

peached, contradicted, or varied, like

other prima facie evidence, by any
parol testimony or other competent
proof." Angier v. Ash. 26 N. H. gg.

Return of an Execution Unsatis-

fied as evidence of insolvency. See

Article "Insolvency," Vol. VII, p.

492.
Return on Notice of Garnishment.

The return of a constable endorsed
on the notice of garnishment which
was served on the garnishee, is orig-

inal evidence of the fact of service,

and it is not necessary to show an en-

dorsement of the fact on execution.

Cooper V. Scyoc, 104 Mo. App. 414,

79 S. W. 751-

The indorsement of a levy of an

Vol. X

execution by the sheriff or his deputy,

being an act lequired by law, is to be

considered as true until impeached,

and is admissible in evidence without

proof of the handwriting of the offi-

cer. Barron v. Tart, 18 Ala. 668.

Return of Tax Collect ^v Is prima

facie evidence that tax had not been

paid and that sufficient personal prop-

erty could not be found on premises,

out of which the tax could have been
collected. Stark v. Shupp, 112 Pa.

St. 395. 3 Atl. 864.

41. Erickson v. Smith, 38 How.
Pr. (N. Y.) 454; Davis v. Clements,

2 N. H. 390, holding inadmissible the

return of a surveyor of highways
upon his warrant for the collection of

highway taxes.

Where a collector of taxes is not

required or authorized by law to

make a return of his actions on a

warrant for seizing property for de-

linquent taxes, any return he might

make would not be an official act, and
hence would be inadmissible as evi-

dence. Spear v. Tilson, 24 Vt. 420.

42. See Morgan v. Thames Bank,

14 Conn. 99; Angier v. Ash, 26 N.

H. 99.

A sheriff's return on an execution

is only evidence to show that there

has been satisfaction or part satisfac-

tion of the judgment, or that there

has been no satisfaction at all. It is

not competent evidence to prove that

land was sold under the execution, or

that it was redeemed from such an

execution sale, or of any fact affect-

ing the title of the property. Kim-
mel V. Meier, 106 111. App. 251 ; citing

Osgood V. Blackmore, 59 111. 261, 271

;

Gardner 2'. Eberhart, 82 III. 316.

43. Return After Commencement
of Action. — Where after the com-
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the document containing it has not been returned to the proper
office.** But a fatally defective return is not competent.*^

b. Officer of Another State. — The return of an officer of a for-

eign state on domestic process sent to him is not competent evi-

dence unless it is in the form of an affidavit under oath.*''

c. Upon What Issues Competent. — An official return is only

competent evidence upon an issue which directly involves a right,

or liability, or consequence, resulting from the official act which
the return purports to describe.*^

d. Applications of Rule. — The rule admitting official returns or

process applies to returns made on a summons,*^ subpoena,*^ writ

of attachment,"'^ execution,^^ warrant for collection of taxes,^-

mencement of an action against a

sheriff for failure to return an execu-
tion within sixty days, he returned
the same endorsed nulla bona, it was
held that the return being an official

act of a public officer which he was
bound by law to make was evidence

in his own favor, and its admissibility

was not affected by the fact that it

was made after the commencement of

the action. Bechstein v. Sammis, lo

Hun (N. Y.) 585.
44. When Process Has Not Been

Returned to Court A writ of at-

tachment with the officer's return

of service endorsed upon it, together

with the testimony of the officer, is

competent evidence although the writ

has never been returned to court and
the suit has been discontinued, if the

object is to show the situation of the

property, that it was in the custody

of the law, and not to make claim

under the attachment. Tomlinson v.

Collins, 20 Conn. 364.
45. Insufficient Return Incom-

petent The return of the sheriff

on an execution not showing that an

attested copy of the execution was
left with a proper officer, and there

being nothing to show that the copy
left was authenticated or attested as

required by law, is defective and in-

sufficient to show title and is there-

fore not competent. Goss & Phillips

Mfg. Co. V. People, 4 111. App 510.

46. " The certificate of a sheriff

in our own state is proof because he
is acting under his official oath, but

a sheriff of a county in Ohio when
he serves process or notices from
our state does it not by virtue of
his oath of office but as a private in-

dividual ... He should there-

fore make his affidavit of service."

Thurston v. King, i Abb. Pr. (N.
Y.) 126; Morrell v. Kimball, 4 Abb.
Pr. (N. Y.) 352.

47. People v. Lee, 128 Cal. 330,

60 Pac. 854, holding that where a
person is charged with the crime of

having forged a fictitious name to a

check, the return of the sheriff on
a subpoena directed to such sup-

posed fictitious person, that he had
made diligent search for such per-

son but had been unable to find him,

is not even priina facie evidence that

there v/as no such person. S'ee Com.
V. Hart. I Ashm. (Pa.) 77.

48. Fleming v. Williams & Co.,

53 Ga. 556.
49. See People v. Lee, 128 Cal.

330, 60 Pac. 854.
50. Angler v. Ash, 26 N. H. 99.

51. Curlee v. Smith, 91 N. C. 172;
Peebles v. Pate, 90 N. C. 348; Lof-
tin V. Hugins, 13 N. C. 10; Spoor
V. Holland, 8 Wend. (N. Y.) 445;
Benedict v. Heineberg, 43 Vt. 231

;

Hardy v. Gascoignes, 6 Port. (Ala.)

447.
In an action by a sheriff to recover

the price of real estate sold by him
under execution, the return on the

execution, whether made by him or
his deputy, is legitimate and proper
evidence in support of an action.

Hand & Huddleston v. Grant, 5
Smed. & M. (Miss.) 508.

Venditioni Exponas Knowlton
V. Ray, 4 Wis. 288.

Fi. Fa— Rowe v. Hardy, 97 Va.

674, 34 S. E. 62s, 75 Am. St. Rep.

81T.

52. Taylor v. Moore, 62, Vt. 60,

21 Atl. 919.

The Return of a Collector of

Vol. X
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and also to returns made upon search and seizure process.^^

E. Lead PenciIv Memoel\nda on Records. — By the weight of

authority mere lead pencil memoranda in an official book are not
competent evidence.^*

39. Records of Unrecognized Government. — Records made un-
der the authority of a government which has never been recog-
nized even as a de facto government are invalid and are therefore

incompetent as evidence of the proceedings shown thereby,^^ even

Taxes upon his warrant is prima
facie evidence ,^ in his favor in an
action against him for an unlawful
arrest for non-payment of taxes.

Lothrop V. Ide, 13 Gray (Mass.) 93.
53. Search and Seizure Process.

In a prosecution for maintaining a
liquor nuisance, an officer's returns
upon search and seizure process are
admissible in evidence as part of the

record of judgment as tending to

show that defendant had in his pos-
session the liquor described. State

V. Long, 63 jMe. 215.

54. A Lead Pencil Memorandum
appearing in the books of the secre-

tary of the treasury of the republic

of Texas in 1837 is evidence of the

payments made on the sale of gov-
ernment lots which it recites, unless

it is clearly shown that the individ-

ual who wrote it had no authority to

make the entries. Franklin v. Tier-

nan, 56 Tex. 618. In the same case

on a second appeal (62 Tex. 92) the

court adheres to its former decision

based on Kerr v. Farnish, 52 Miss.

lOi, but on the consideration of

further authorities holding the con-
trary (Meserv^e v. Hicks, 24 N. H.
295 ; Stone v. Sprague, 24 N. H.
309) concludes that the latter enun-
ciates the general rule and limits

its former decision to the particular

facts involved. " We do not be-

lieve that any case in which the

precise point has been directly made,
and was seriously considered by the

court, can be found, where loose lead

pencil memoranda like those under
consideration in this case, have been
held to constitute public official rec-

ords, and entitled to the same re-

spect and consideration as if regu-
larly entered in ink. In view, how-
ever, of the fact that the decision

has already been made in this case,

and of the further fact that it is

judicially known to the court that

Vol. X

many of the records of the public

offices in the early and revolutionary

days, when the infant republic was
struggling for existence, were nec-

essarily very loosely and carelessly

kept, and entries were not in those

days always made as carefully and
as regularly as they can now be
made, we are not disposed to enforce
strictly, in such cases, the rule laid

down on this subject in Stone v.

Sprague, at least where the early

records of the public offices of the

republic are concerned. Further
than this, we are not at present dis-

posed to abide by the rule on the

question laid down in this case,

when formerly before this court.
" The making of official entries in

lead pencil, upon the records of the

public offices of the state, is a prac-

tice not to be tolerated. The evil

consequences likely to flow from
such a course can be easily imag-
ined.

' The statute does not in so many
words say that the public records are
to be kept in ink, but it means it.

They might as well be kept in the

frail memory of man, or handed
down b}' tradition, as to be kept in

pencil.
" We make these remarks with

reference to the case of Franklin v.

Tiernan, 56 Tex. 618, so that the

decision may be hereafter limited in

its operation, and no one misled by
it into the belief that a mere loose

pencil memorandum, that may hap-
pen to be found upon the public rec-

ords of the state, will have the same
effect as evidence that a regular

formal official entry or statement
made in due form, and preserved
permanent!}' through the medium
contemplated and intended by the

law, would and should have."

55. The recording of a deed by a

recording officer appointed under
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though such proceedings may to some extent be valid and
provable.^*'

40. Record or Document Unlawfully Obtained.— Although a rec-

ord or document has been unlawfully obtained it. is not thereby

rendered incompetent,^^ the general rule being that courts will not

inquire into the method by which evidence, otherwise competent,
was obtained.^**

The fact that a record is unlawfully abstracted from the place

where it is kept in violation of a statute or a rule of court does
not render it incompetent.^^

41. Abbreviations Used in Record.— The fact that a part of the

entries in a record are abbreviations does not render them incompe-
tent where such abbreviations are properly explained by the wit-

ness.*'"

42. Absence of File-Mark. — A paper which has been actually or

constructively filed is not inadmissible because it contains no file-

mark-^^

the so-called " provisional govern-
ment of Kentucky." which existed for

a short time during the war of the
RebelHon, was an invaHd act because
such government was not and never
has been recognized as a de facto

government by either the United
States or of the state of Kentucky

;

hence a certified copy of such record
is not competent evidence. Simpson
V. Loving. 3 Bush (Ky.) 458, 96
Am. Dec. 458.

56. The judicial proceedings un-
der the " Franklin Government,"
which was in opposition to North
Carolina government, by act of

North Carolina remained obligatory

on the parties unless incompatible

with justice. Such proceedings
though not to be proved by the
written memorials of them kept by
clerks, because these are not rec-

ords, may be proved by persons
present at them, and such persons
may use the writings to refresh their

memory. Ingram's Heirs v. Cocke,
I Overt. (Tenn.) 22.

57. People v. Alden, 113 Cal.

264, 45 Pac. 327 ; Stevison v. Earnest,

80 111. 513; McFadden v. Ferris, 6
Ind. App. 454, 32 N. E. 107; Brooks
V. Daniels, 22 Pick. (Mass.) 498.
See also " Cyc," p. 297, n. 40.

An original notarial act cannot
be rejected when offered in evidence
on the ground that the keeper of it

ought not to have parted therewith.

Baudin v. Pollock, 4 Mart. 0. S.

(La.) 613; Prion v. Adams, 5
Mart. N. S. (La.) 691.

58. S'ee article " Competency,"
Vol. in, p. 181.

59. Although a rule of the su-

preme court provides that after a
case has been decided neither the

record nor the opinion shall be taken
from the clerk's office except by a
judge of the court or by the official

reporter, nevertheless such a record
is admissible without a preliminary
showing that it was withdrawn from
the office of the clerk under such
rule. McFadden v. Ferris, 6 Ind.
App. 454, 32 N. E. 107.

60. Terry v. State, 46 Tex. Crim.
75. 79 S. W. 320.

61. Ponder v. Cheeves, 104 Ala.

307. 16 So. 145.

A paper is constructively filed when
delivered to the proper filing officer

for that purpose ; and the fact that

it is removed before the file mark is

placed upon it does not render it in-

admissible in evidence. Board of
Comrs. V. O'Connor, 137 Ind. 622, 35
N. E. 1006. 37 N. E. 16.

Documents Containing No File

l^ark— Production by legal custo-

dian of files and records of board of
county commissioners of written de
scription of school district created by
subdivision of others, containing no
file marks thereon, found by witness

in file box together with other papers

relating to said district in office of

register of deeds, is sufficient in ab-

Vol. H
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43. Necessity of Signature to Record.— The records of a public

body or a public officer need not be signed to be admissible if they

are sufficiently identified,'^- even though the law directs them to

be signed.*^^

44, Statutes. — Statutes frequently provide for the evidentiary

use of particular records and documents.*^* And many kinds of

sence of evidence to the contrary to

sustain the presumption that the

county superintendent compHed with
the law by furnishing said descrip-

tion to the commissioners, and that

same was filed with the register of

deeds before the election of school

district officers. Coler v. Rhoda
School Twp., 6 S. D. 640, 63 N. W.
158.

62. Bryan v. Glass Securities Co.,

2 Humph. (Tenn.) 390. See Puckett
V. Wood, 19 S. C. 597.

The record of the proceedings of a

board of supervisors is not inadmis-
sible because it fails to show who
constituted a board or that a quorum
was present, or because it contained

no signature or authentication by the

clerk or presiding officer of the board.

The presumption is that a quorum
at least was present. "Nor do we
regard the signature of the president

or clerk necessary to the validity of

the record. The law requires one to

be kept, but does not require it to be
signed by any one. While it is

proper and desirable that these rec-

ords should be signed, yet we do not
regard the omission as a fatal error,

but at most only an irregularity.

. . . Even the want of a signature

of the presiding judge to the journal

of a court, although required by law,

does not vitiate the record (see Bart-

lett V. Lacy, 2 Ala., 161), if sufficient

in other respects, and in case of ^he

records and journals of public boards,

the only prerequisite to their admis-
sibilitj^ as evidence is that they be
produced from the proper place of
custody, and shown to have been kept

by the proper officer." Lacey v. Da-
vis, 4 Mich. 140.

Where the statute does not require

it, the signature of the recorder to

the record is not essential to its ad-
missibility even though it is the uni-

versal custom for him to sign the

record. " An instrument properly ex-

ecuted, acknowledged and authorized

Vol. X

to be recorded, appearing upon the

records in his office, must be pre-
sumed properly recorded and admis-
sible as such, even although not
signed by the register." Wilt v. Cut-
ler. 38 Mich. 189.

63. The minutes of the board of

supervisors are admissible in evidence
though not signed by the chairman
and clerk as required by law, upon
preliininary proof of the handwriting
of the entries, their contemporaneous
character and the official custody
from which the book was produced.
People V. E. L. & Y. C. Co., 48
Cal. 143.

64. Com. V. Hayden, 163 Mass.

453, 40 N. E. 846, 47 Am. St. Rep.
46S, 28 L. R. A. 318 (records of town
clerks or city registrars relative to

marriages) ; Standard Oil Co. v.

Bretz, 98 Ind. 231; Tillery v. State,

10 Lea (Tenn.) 35 (list of domestic
corporations published with session

laws made competent evidence of

corporate existence) ; Mcintosh v.

Marathon Land Co., no Wis. 296,

85 N. W. 976 (entry of payment of

taxes on tax roll made competent
evidence) ; McCoy v. Lighter, 2

Watts 132 (documents of auditor

general's office).

By statute in Michigan (How. Stat.

§5678) the deed of an executor, ad-

ministrator or sheriff, the record

thereof or a certified copy of such

record is made prima facie evidence
of the regularity of all proceedings
required b}' law anterior to such

deed ; and the statute is retroactive

in its operation. Sauers v. Giddings,

90 J\lich. so, 51 N. W. 265.

Under the Minnesota statute a

scale bill issued by the surveyor gen-

eral is prima facie evidence of the

facts stated therein, and the statute

does not require the official seal of

the surveyor general's office to be at-

tached thereto, and its authenticity

may be established by parol. Glaspie

V. Keator, 56 Fed, 203.
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records are made competent either directly or indirectly by the

statutes which exist in all the states relating to the use of certified

copies of public records and documents.''^ Such statutes apply to

actions between private persons."*^ Where it is provided what the

record must contain, to be competent, a record not made in accord-

ance with the statute is not admissible.*^^

It has been held that a statute providing for the preservation of

certain records, books and papers impliedly renders them competent
evidence of the facts which they show, there being no other useful

purpose to be served by the statute.*'®

45. Record of Private Writings. — A. Generally. — Where pri-

vate writings have been properly recorded pursuant to law, the rec-

ord so made is not generally regarded as competent primary evi-

dence of the original writing or the transaction embodied therein.'^**

In some states, however, such record is competent where the original

is not in the possession or under the control of the party desiring to

Under § 197, Ch. 120, Rev. Stat.

1874, the books and records belonging

to the office of the county clerk, or

copies thereof certified by the clerk,

are prima facie evidence of the sale

of any land or lot for taxes or special

assessments, the redemption of the

same or payment of taxes or special

assessments upon them. Under this

section the clerk's certificate of de-

posit for redemption is properly ad-

mitted. Bush V. Stanley, 122 111. 406,

13 N. E. 249.

Where the charter of a town re-

quires its board of trustees to keep

a record of all their proceedings, by-

laws and ordinances, and of the time,

manner and place of the publication

of such by-laws in a book provided

for that purpose, and that such book
shall be received in all courts with-

out further proof as evidence of the

matters therein contained, the book
is of course competent evidence with-

out further proof. St. Charles v.

O'Mailey, 18 111. 408.

Statutes as to Use of Records of

Deeds, Conveyances and other re-

corded instruments. See infra, III,

F, a, (4.).

65. See infra, "Copies."

66. A law making records of a

city engineer's department prima facie

evidence of correctness applies to all

actions including those wholly be-

tween private parties. Fish v. Chi-

48

cago, St. P. & K. C. R. Co., 82 Minn.
9, 84 N. W. 458.

67. A Michigan statute provides
for the admission of the county sur-

veyor's records of his surveys and
what the record must contain to be
admissible, and a record not made
in accordance with the requirements
of the statute is not competent. Smith
V. Rich, 37 Mich. 549 ; Van Der Groef
V. Jones, 108 Mich. 65, 65 N. W. 602

;

Pugh z'. Schindler, 127 iNIich. 191, 86
N. W. 515.

68. On the question of whether
a statute had been constitutionally en-

acted it was held that the inquiry

might be carried back to the legisla-

tive journal and the records and files

of the office of the secretary of state,

since the statute (§3171, Sand. & H.
Dig.) provided that the secretary of

state should receive from the secre-

tary of the senate and clerk of the

house of representatives all the rec-

ords, books, papers and rolls of the

general assembly and file the same as

records in his office. The only useful

purpose of such a statute would be to

make the records so preserved evi-

dence of the facts which it showed.

Rogers z\ State, 72 Ark. 565, 82 S.

W. 169.

69. Smith v. Armistead's Exrs.. 7

Ala. 698; Brown v. Cady, 11 Mich.

535; Harker 7^ Gustin, 12 N. J. L. 42;

Brooks V. Marbury, 11 Wheat. (U.

S.) 78; Peck V. Clark, i8 Tex. 239.

Vol. X
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use the record-'" And where the original is lost or destroyed the
record is admissible as secondary evidence.'^

B. When Original Deed Is Mutilated. — Where the original

deed is mutilated and a portion thereof missing, the record is ad-

missible to supply the missing or mutilated portions.''-

C. Statutes. — The use of such records is quite generally reg-

ulated by statute. In some jurisdictions they are made primary
evidence ;^^ in others they are competent only after some prelim-

inary showing has been made to account for the non-production of

the original. ^*

70. Robinson v. Pitzer, 3 W. Va.

335; Series v. Series, 34 Or. 289. 57
Pac. 634; Dixon v. Doe, 5 Blackf.

(Ind.) 106; Doe v. Holmes, 5. Blackf.

(Ind.) 319; Foresman v. Marsh, 6
Blackf. (Ind.) 285. See also Daniels

V. Stone, 6 Blackf. (Ind.) 450; Peltz

r. Clarke, 2 Cranch. C. C. 703. 19

Fed. Cas. No. 10,914; Thomas v. Ma-
gruder. 4 Cranch C. C. 446, 23 Fed.
Cas. No. 13.904; Morrill v. Gelston,

34 Md. 413..

In holding that the books of the re-

corder were not admissible to prove
the execution and contents of instru-

ments duly recorded, in the absence
of proof that the original was not un-
der the control of the party offering

the record, the court said :

" The
sections of the Code of Civil Proced-
ure above referred to do not by their

terms relate to the record of convey-
ances. It is by virtue of § 1919 of

the same Code ('a public record of

a private writing may be proved by
the original record, or a copy thereof,

certified by the legal keeper of the

record ') that a record of a private

writing is evidence. By that section

the record is placed upon the same
footing as a certified copy of it. Bui
the record only proves itself as a rec-

ord. The record is not made primary
evidence of the original writing. If

the record is evidence of the execu-
tion and contents of the original writ-

ing, it is evidence only in the same
cases in which a certified copy would
be evidence." Brown v. Griffith, 70
Cal. 14, II Pac. 500. See Fresno Ca-
nal & Irr. Co. V. Dunbar, 80 Cal. 530,

22 Pac. 275.

71. Since a lost deed could be

proved at common law by the record

thereof, such a record is admissible

under statute providing that nothing

Vol. X

in statutes shall prevent the estab-

lishing of lost papers according to

rules of common law. State v.

Crocker, 49 S. C. 242, 27 S. E. 49.

See also cases cited in note 69, supra.

72. Where a deed produced shows
mutilation and a plat therein referred

to as part thereof is missing, and the

record of the deed shows the missing

portion, the record may be introduced

to prove such portion. Senterfeit Z'.

Shealey, 71 S. C. 259, 51 S. E. 142.

73. Patterson v. Dallas, 46 Ind.

48; First M. E. Church v. Fadden, 8

N. D. 162, 77 N. W. 615; Grant v. Ol-

iver, 91 Cal. 158, 27 Pac. 596, 861;

Ratliff V. Ratliff, 131 N. C. 425, 42 S.

E. 887, 63 L. R. A. 963 ; Taylor v. Al-
bemarle Steam Nav. Co., 105 N. C.

484, 10 S. E. 897. See also Stinson v.

Doolittle, 50 Fed. 12; Mankato v.

Megher, 17 Minn. 275.

Under Burns' Ann. Stat. 1901,

^3372, a record of a mortgage is com-
petent primary evidence without ac-

counting for the original. This stat-

ute provides that neither the record
nor a transcript thereof shall be ad-
missible in evidence unless the ac-

knowledgment as well as the instru-

ment of conveyance is recorded. Em-
bree v. Emmerson (Ind. App.), 74 N.

E. 44.
Later Records of Same Deed.

Gen. St. Minn. 1878, p. 537, §21, and
p. 805, §96, do not limit the effect of

the register's record of a deed as evi-

dence to the first record of it, but give

at least equal weight as evidence to

later records properly made. Stin-

son V. Doolittle, 50 Fed. 12.

74. See more fully infra, III, F,

a, (4.) and the following cases;

Alabama. — Jones v. Hagler, 95
Ala. 529, 10 So. 345.

Colorado. — Owers v. Olathe Silv.
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D. Preliminary Proof of Execution. — Whether the execution
of the original instrument must be proved before the record copy
thereof is admissible depends largely upon statute and the effect

which is given to the acknowledgment and recording of the instru-

ment.'^ This question is more fully discussed elsewhere in this

article.'"

E. To Show Existence of Record. — The record of a convey-
ance or other private writing is competent evidence of its own ex-
istence and contents regardless of whether it is admissible to prove
the writing from which it is made or whether such w-ritin^ w^as

entitled to record.''

F. When Record Competent, Original Instrument Also Ad-
missible. — When the record of a private writing is competent
the original instrument is also competent.'^

Min. Co., 6 Colo. App. i, 39 Pac. 980.
Florida. — Johnson v. Drew, 34 Fla.

130, 15 So. 780. 43 Am. St. Rep. 172.

Iowa. — Jaffray v. Thompson, 65
Iowa 2>22„ 21 N. W. 659.

Kansas. — Williams z'. Hill, 16

Kan. 23.

Missouri. — Fatton z'. Fo.x, 179 Mo.
525, 78 S. W. 804; Bank of Aurora
z'. Linzee, 166 Mo. 496, 65 S. W. 735.

Xcbraska. — Staunchfield z\ Jentter
(Neb.), 96 N. W. 642; Delaney v.

Errickson, 10 Neb. 492, 6 N. W. 600,

35 Am. Rep. 487.

Texas. — Watters v. Parker
(Tex.), 19 S. W. 1022.

Utah. — Wilson r. Wright, 8 Utah,
215, 30 Pac. 754.

As a preliminary to the introduc-
tion of a certified copy of the record
of a deed, its loss must be proved by
the testimony of the last custodian,
or his absence satisfactorily accounted
for, in which case search should be
made amongst his papers. Vander-
grift z'. Piercy, 59 Tex. 371.

75. As to the necessity of proving
the execution of a deed which has
been acknowledged and recorded, see
fully articles "Acknowledgment,"
Vol. I, and " Written Instruments."

" The cases respecting the admissi-
bility of the record or registry of
deeds, or the copies of them, without
accounting for the absence of the
originals or proving their execution,
are very numerous and not at all uni-
form. From a general view of the
authorities, we consider the rule of
evidence most conducive to conven-
ience in practice, and to the security
•of titles (excepting perhaps some

cases of fraud) to be, that when a

deed has been regularly admitted to

record in the recorder's office, and
is relied upon by a suitor not a
party to it, and who cannot be pre-

sumed, from the nature of the con-
veyance, to have the custody or con-
trol of the instrument, the record, or

a copy of it. is prima facie evidence,

and proves the execution of the deed
without other testim.ony ; but if the

deed is made to the party who relies

upon it. or ma}' be presumed from
its character to be in his keeping, or

under his control, the original must
be produced, if not lost or destroyed,

and its execution proved." Bowser
z'. Warren, 4 Blackf. (Ind.) 522.

Under the Iowa statute where a
party has shown that certain deeds
in his chain of title are not in his

possession or control and do not be-

long to him, he is entitled to offer

in evidence the record of such deeds
without evidence of their execution.
Carter v. Davidson, 73 Iowa 45, 34
N. W. 603.

76. See infra, "Copies— Authenti-
cated Copies— Private Writings."

77. Jaffray v. Thompson, 65 Iowa
323, 21 N. W. 659. See infra, "Un-
authorized or Improper Record," and
"Copies— Private Writings— Unau-
thorized or Improper Record."
To Show that a Deed Has Been

Properly Recorded the original rec-

ord book is competent evidence, al-

though it is only secondary evidence
when offered as a muniment of title.

Falls Land & Cattle Co. z'. Chisholni,

71 Tex. 523. 9 S. W. 479.
78. Where a deed is entitled to

Vol. X
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G. Compe;tent as to All ^Matters Properly in the Writing.

The record or a certified copy thereof is competent evidence of all

agreements or matters properly forming part of the original re-

corded instrument."^

H. Unauthorized or Improper Record. — a. Generally. — The
unauthorized or improper record of a private writing is not compe-

tent primary evidence to prove the original instrument,^° except

record and the record is competent

evidence, the original is also compe-
tent. Lacey v. Davis, 4 Mich. 140.

79. A certified copy of a deed is

admissible to prove the assumption

of a mortgage by the grantee therein,

as against the objection that the stip-

ulation assuming the mortgage was
no part of the conveyance and did

not need to be recorded. Weaver v.

McKay, 108 Cal. 546, 41 Pac. 450.

When a married woman's consent

to the execution of a deed by her

husband, as trustee for her and her

children, is indorsed on the deed after

its execution, and is acknowledged

by her before a proper officer, it be-

comes a part of the deed as if incor-

porated in it ; and the deed and con-

sent, each properly acknowledged, be-

ing duly recorded, a certified copy is

competent and sufficient evidence of

the endorsed consent, as well as of

the deed. March v. England, 65 Ala.

275-

A plat attached to a deed is part

of the deed and is therefore provable

by the record. State v. Crocker, 49

S. C. 242, 27 S. E. 49-

80. Alabama. — Martin v. Hall. 72

Ala. 587.

Arkansas. —-Trammell v. Thur-
mond, 17 Ark. 204; Brown r. Hicks,

I Ark. 2:^2.

California. — Stevens v. Irwin. 12

Cal. 306.

Colorado. — Trowbridge z: Ad-
doms, 23 Colo. 518. 48 Pac. 535.

Georgia. — Rushin r. Shields, 11

Ga. 636. 56 Am. Dec. 436.

Illinois.— Mullanphy Sav. Bank v.

Schott, 135 111- 655, 26 N. E. 640, 25

Am. St. Rep. 401.

Indiana. — Starnes v. Allen (Ind.),

45 N. E 330.

Kansas. — ^Meskimen r. Day, 35
Kan. 46, ID Pac. 14.

Maryland. — Cheney v. Watkins, i

H. & j. 527.
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Michigan. — Farmers' & Merchants'
Bank v. Bronson, 14 Alich. 361 ; Au-
ken V. Monroe, 38 Mich. 725.

New Jersey. — Fox v. . Lambson, 8
X. J. L. 275; Den V. Gustin, 12 N. J.

L. 42.

Nezi' York. — Striker v. Striker, 31

App. Div. 129, 52 N. Y. Supp. 729;
Blackman v. Riley, 63 Hun 521, 28

Abb. N. C. 166. 18 N. Y. Supp. 476.

Pennsylvania. — Stonebreaker v.

Short, 8 Pa. St. 155; Fitler v. Shot-
well, 7 Watts & S. 14.

The record of a deed acknowledged
before a person named in deed as

party thereto is not evidence against

one who has no actual notice of the

existence of the deed. Haney v. Al-
berry, 7Z Mo. 427.

An Instrument of Adoption is not

such an instrument as is contemplated
by §§3659 and 3660 of the Code, pro-

viding that the record or an authenti-

cated copy thereof shall be compe-
tent secondarj^ evidence thereof when
the original is shown to be lost or

not to belong to the party wishing to

use the same, nor within his control.
" It is not necessarily an instrument
' afifecting real property ' in the sense

in which that language is used in

those sections. It is an instrument

afifecting the legal status of the parties

to it, but it does not describe real es-

tate nor affect it within the contem-

plation of those sections." McCollis-

ter V. Yard, 90 Iowa 621, 57 N. W.
447-

, ,An "Unauthorized Record of a
Transcript of a Will which has

been duly probated is not competent

evidence. McCarty v. Rochel, 85

Iowa 427, 52 N. W. 361, in which it

appeared that the record was not

made in a proper place and manner
provided by law.

In some jurisdictions the record of

an acknowledged deed seems to be

competent where there is other proof
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where by statute such records have been made competent evidence.^^
b. Record of Certified Copy. — The record of a certified copy of

a record of a private writing being unauthorized it is not compe-
tent evidence,^- except by statute.**-^

c. To Prove Existence and Contents of Record Itself. — Such a
record, however, is admissible to prove its existence and contents
though not competent proof of the original instrument.®^

d. As Secondary Evidence. — Although a deed or grant is not

entitled to record because of the defects in its acknowledgment or

proof, the record of such a deed or grant is admissible as a cir-

cumstance tending to prove the existence and execution of an orig-

inal which is claimed to have been lost or destroyed. ^"^ Such a

record is of course admissible as an examined copy when authen-
ticated by the testimony of a competent witness.®*^

46. Judicial Records and Proceeding's. — A. GexErally. — When
and under what circumstances the judgments and proceedings of

courts are competent evidence is elsewhere discussed. But when
such proceedings are relevant and competent they are properly

of its execution. Trowbridge r'. Ad-
doms, 23 Colo. 518. 48 Pac. 535. and
infra. " Copie.s— Private Writings."

Competent Evidence of Transac-
tion Indicated Thereby A record
of a mortgage and the foreclosure

under the power therein, though in-

valid, is competent as showing how
defendant purchased the land in

controversy. Grofif v. Ramsey, 19
Minn. 44.

81. See Lamberton v. Windom, 18

Minn. 506; Gildehaus v. Whiting, 39
Kan. 706. 18 Pac. 916; and infra,
" Copies—Private Writings."

82. A record in this state of a
copy of a record of a deed in another
state is inadmissible as statute does
not authorize the recording of a cer-

tified copy of the record or deeds of

a sister state. Lund v. Rice, 9 Minn.
230. See also Frost v. Wolf, 77 Tex.

455. 14 S. W. 440, 19 Am. St. Rep.
761.

83. Under a statute permitting the

recording in the county where the

land lies of any certified copy of a

grant from the ofifice of the secretary
of state with the same effect as the
original, a certified copy of an ancient
grant taken from a book in the offic?

of the secretary of state issued by the

governor and council of that period,
is admissible though but lately re-

corded, as there does not seem to

be any limit in the time in which such

copies must be registered. Archibal'l

V. Davis, 49 N. C. 133.

84. Heintz v. Thayer. 92 Tex. 658,

50 S. W. 929. 51 S. W. 640; Stebbins

V. Duncan, 108 U. S. 2>^. 50.

85. Schultz v. Tonty Lumber Co.,

36 Tex. Civ. App. 448, 82 S. W. 353
(record of an improperly acknowl-
edged assignment of a patent and a

deed) ; Whitaker v. Thaver (Tex.
Civ. App.). 86 S. W. 364 (holding

that the record of such a deed in the

handwriting of a deputy clerk, in

which he was grantor, was competent
circumstantial evidence of the making
of such a deed) ; Simmons v. Hewitt
(Tex. Civ. App.), 87 S. W. 188; Mc-
carty V. Johnson. 20 Tex. Civ.

App. 184. 49 S. W. 1098; Stet-

son V. GuHiver, 2 Cush. (Mass.)

494. But see Shifflet v. Morelle, 68
Tex. 382, 4 S. W. 843 apparently to

the contrary. (In this case a certi-

fied copy of an unauthorized record

was held incompetent as secondary
evidence and the language of the

court apparently extends to the use

of the record itself).

Certified Copy— As to whether a
certified copy of such record is ad-

missible, see infra, " Authenticated
Copies— Unauthorized or Improper
Record — As Secondary Evidence."

86. Lancaster v. Lee, 71 S. C. 280,

51 S. E. 139; Shifflet V. Morelle, 68
Tex. 382, 4 S. W. 843.

Vol. X
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proved by the record thereof duly authenticated.^^ Such records-

are admissible to prove their existence and contents,^^ their vahdity
or invahdity,*-' and the existence,'-"' nature'-*^ and state of the pro-
ceedings which they evidence.""

87. Alabama. — Driver v. Spence,
I Ala. 540.

Colorado. — Venner v. Denver Un-
ion Water Co., 15 Colo. App. 495, 63
Pac. 1 06 1.

Kentucky. — Farley v. Lewis, 102

Ky. 234, 19 Ky. L. Rep. 1255. 44 S.

W. 114.

Maine. — Gregory v. Pike, 94 Ale.

27, 46 Atl. 793.
Massachusetts.— Lothrop v. Til-

den, 8 Cush. 375.

Mississippi. — Payne v. Stovall, 67
Miss. 514, 7 So. 502.

Missouri. — Beardslee v. Stein-

mesch, 38 Mo. 168.

Montana. — Johnson v. Puritan
Min. Co., 19 Mont. 30, 47 Pac. i^t,?.

North Carolina. — Lindsay v. Bea-
man, 128 N. C. 189, 38 S. E. 811.

Texas. — Hvde z'. Baker, 26 Tex.
Civ. App. 287," 62 S. W. 962.

Wisconsin. — Durr Z'. Wildish, 108

Wis. 401, 84 N. W. 437-
88. Rainey v. State, 20 Tex. App.

455 (holding an original writ of at-

tachment to be competent evidence of
its issuance and existence). The ex-
istence of a judgment or decree
which operates as a deed (Dolph v.

Barney, 5 Or. 191) ; or forms a link

in a chain of title (Den v. Hamilton,
12 N. J. L. 109) may be shown by the

record thereof in controversies be-

tween persons not parties to the pro-
ceedings in which it was rendered.

A judgment is evidence for and
against the whole world, to prove the

fact of its rendition and its amount.
Harrison's Admr. v. Harrison, Dis-

trib., 39 Ala. 489.
89. Records Competent To Show

Their Invalidity— Venner v. Den-
ver Union Water Co., 15 Colo. App.
495. 63 Pac. 1061.

90. Heyfron v. Mahoney, 9 Mont.
497, 24 Pac. 93, 18 Am. St. Rep. 757
(coroner's subpoena and return com-
petent to show an effort to secure
witnesses).

91. The record of a judgment is

always admissible to prove that such
a judgment was rendered, though it

Vol. X

is not admissible to prove the facts

on which such statement was ren-

dered. Bank at Hamburg v. Flynn,

38 Fed. 798.

Where it is alleged and denied that

another action is pending between
certain parties and involving certain

issues, the record in that suit is ad-
missible upon this issue, although it

is not otherwise competent. Burks v.

Watson, 48 Tex. 107. See also Co-
operative Life Assn. v. Leflore, 53
Miss. I.

In an action to recover a propor-
tionate share of the cost and expense
of maintaining a canal, the plaintiff

may introduce the judgment rolls in

actions brought by third persons to

prevent the reasonable use of the

canal, to show the nature of such ac-
tions in support of attorney's fees in-

curred in defending such actions,

properlj- claimed as expense of main-
taining. Rogers v. Riverside L. & L
Co., 132 Cal. 9, 64 Pac. 95.

92. Bartlett v. Decreet, 4 Gray
(Mass.) Ill (the time when they

commenced).
In actions brought to cancel deed

on the ground of misrepresentation

in regard to the final de'iermination

of a suit, the court erred in prohibit-

ing a party from reading the case, as

no better evidence of the finality of

the case could be had than the record

itself. Mason v. Pelletier, 77 N..

C. 52.

To Sho-nr Termination of Prosecu-
tion. — In Action for Malicious
Prosecution— Whether or not a

judgment of acquittal in a criminal

prosecution is any evidence of want
of probable cause for such prosecu-

tion, such judgment is properly ad-

missible in evidence in a suit for ma-
licious prosecution to show that the

prosecution has terminated. Winn v.

Peckham, 42 Wis. 493. See article

"M.'\Licious Prosecution," Vol. VIII,

p. 418.

In an action for malicious prose-

cution of a charge before a justice of

the peace, where a change of venue
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To be admissible as records, however, they must be more than

mere recitals of the court's action and must purport to be the writ-

ten embodiment thereof,''"

B. What the; Record Ixcludes. — a. Generally. — The term
record as used in the rules relating to proof of judicial records and
proceedings has a broader meaning than when applied to what is

technically called the record, for purposes of review on appeal.

It includes the writs and process with the returns endorsed there-

on, all of the pleadings in the case, the required or authorized writ-

ten memorials of the proceedings taken by the parties and the

court, together with such papers and documents appearing in th.c

files as form part of the proceedings taken.'*^ But any entries not

is had to next nearest justice, the

transcript of the docket showing
plaintiff's discharge is properly ad-
mitted where sufficient appears to

show that such justice acquired jur-

isdiction. Kerstetter z'. Thomas, 36
Wash. 62a, 79 Pac. 290.

In an action for malicious prosecu-
tion based upon proceedings in a jus-

tice court, the docket entries of the

justice are admissible to show the ter-

mination of such proceedings, but for

no other purpose. And when the de-

fendant will stipulate that such pro-

ceedings had terminated before the

suit was commenced, then such docket
entries should not be admitted be-

cause of their tendency to prejudice

the jury. JNIcGuire v. Goodman. 31

111. App. 420. " If we should follow-

literally the decision of the Supremo
Court in Skidmore v. Bricker, 77 111.

164, these docket entries should not

have been admitted at all ; but we
incline to adopt the ruling of the Ap-
pellate Court of the second district in

the case of Comisky v. Breen, 7 111.

App. 369-"

An Entry in the Order Book of

the court showing the failure of the

defendant, charged with a crime, to

appear to the indictment according

to the condition of his recognizance,

and the forfeiture of his bail, is ad-

missible in connection with oral proof
of his flight and subsequent rearrest.

Barton v. State, 154 Ind. 670. 57 N.

E. 515.

93. Burge v. Gandy, 41 Neb. 149,

59 N. W. 359. See also Davidson v.

Murphv. 13 Conn. 213.

94. See Numbers v. Shelly, 78 Pa.

St. 426; Dominick v. Randolph, 124

Ala. 557, 27 So. 481 ; Dingee :. Kear-
ney, 2 Mo. App. 515; Archibald v.

Davis, 49 N. C. 113; Smith z: Smith,

22 Iowa 516; State v. Hawkins, 81

Ind. 486.

All proceedings including summons,
returns, pleadings and all other pro-

ceedings constitute the record, and
are admissible to prove what has been
done during trial under a plea of mil

ticl record. State v. Logan, 23 Md. i.

Pleadings Gregory v. Pike, 94
Me. 27. 46 Atl. 793 : Swope z: Paul,

4 Ind. App. 463. 31 N. E. 42.

The Pleadings in another action

are admissible on behalf of the party

suing for services rendered as an at-

torney in that action, as is also the

entry of judgment. McFadden v.

Ferris, 6 Ind. App. 454, ;i2 N. E. 107.

But the pleadings of a party are not
competent evidence of the facts stated

in them in behalf of such party in a
subsequent action. Blair z'. Caldwell,

3 Mo. 353-
Papers of a cause when filed

become part of record as fully as

though copied into the record book.
Harding :. Larkin. 41 111. 413.

Written in Pencil. — The fact

that part of the pleadings are written

in pencil does not render them incom-
petent, even though the court in its

discretion may refuse to allow pencil

pleadings to be tiled. Tail's Admr. z'.

Presley. 50 Ala. 342.

The Return of a Trial Justice in

in an appeal case being part of the

record should be admitted in evi-

dence w-hen the record is received.

Cothran z: Knight, 47 S. C. 243, 25
S. E. 142.

The report of commissioners, mak-

Vol. X
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authorized by law do not form part of the record and are not ad-

missible as such.''^ The fact that a paper found in the files is not

ing partitions and appropriations, be-

ing contirmed by court and tiled in

the case and enrolled is competent
evidence. Archibald v. Davis, 49 N.

C. 133.

Where a guardian's deed is re-

quired to be entered at length upon
the probate record, such record is ad-

missible in evidence in proof of the

title acquired by the deed. The ob-

jection in this case was that the deed
was not a legitimate part of the rec-

ord. Worthington v. Dunkin, 41 Ind.

515-

The Appraisement of an Estate

in a sister state, forming part pro-

ceedings of Orphan's Court of tha't

state, is admissible over the objec-

tion that acts were under private sig-

nature. Dismukes v. Musgrove, 8

Mart X. S. (La.) 375.

Where Letters Appear in the

transcript of a record, the record be-

ing of a case in which there was a

consent decree rendered many years

ago, and the letters apparently have
some relevancy to the fact of con-

sent, they may be treated as part of

the record and be received in evidence

accordingly. Wallace v. Jones, 93
Ga. 419, 21 S. E. 89.

A promissory note upon which an-

other action was based is admissible

in connection with the record of the

case as a part of its history in an

action to recover for services as an
attorney in the case. McFadden z'.

Ferris, 6 Ind. App. 454, 32 N. E.

107.

Where an indictment is filed by the

grand jury in the district court, the

certified transcript of the proceedings

sent down from that court for the

trial in the county court form part

of the record and are admissible in

evidence. Kennedy v. State, 11 Tex.
App. 72>-

An exhibit on file in the court of

probate referred to by the record

may be produced in evidence. Wol-
cott V. Parmelee, 2 Root (Conn.)

181, holding admissible on account

of an executor referred to by the

record as " on file," although the

evidence was objected to because not

part of the record.

Vol. X

Where execution and levy have
never been returned and filed, the
execution itself may be given in

evidence in trover by sheriff, and
the inventory of property to be sold
if proved and identified to be the
one made by sheriff at time of mak-
ing the levy may also be given in

evidence. Brewster t'. Vail, 20 N.

J. L. 56. 38 Am. Dec. 547.
An Affidavit filed with a justice of

the peace and forming the basis of

his jurisdiction in a particular case

is competent as part of the record.

Knapp V. Miller, 133 Pa. St. 275, 19

Atl. 555-
Ancient Record— In case of pro-

ceedings in the General Court of St.

Louis of date 1806, everything found
in the oflice of the clerk with the

papers, and manifestly relating to

the case, is part of it, and all such
papers and entries purporting to

form the record of the cause, though
not signed by the presiding judge,

are admissible to prove what was
done during its progress. Dingee t'.

Kearney, 2 Mo. App. 515.

95. Minutes on a Loose Piece of

Paper copied into a magistrate's

book but not in the handwriting of

the magistrate and of which he had
no recollection are not competent
evidence of an adjournment of the

proceedings before the magistrate,

since it is not a record nor a min-
ute upon a docket which afterwards
is extended into a record, nor a

paper drawn up by the magistrate.

Wetherbee v. Martin, 10 Gray
(Mass.) 245.

The statute does not require the

justice tc make any record or certify,

or include in a transcript anything

concerning the failure of a constable

to return process, and if he does

make such a record it is not evi-

dence against the sureties on the

constable's bond. People v. Hayes,

63 111. App. 427.

Memoranda made by the clerk of

the court which he is not required

by law to make do not form part

of the record and are not official

documents, and are consequently

not competent evidence as such.
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marked as having been filed does not alone render it inadmissible."^

But a document or paper which does not properly form part of

the record in a case although attached thereto is not admissible,

nor is a copy thereof certified by the clerk along with the record.^^

The Opinion of the trial court is not a part of the record."^

b. Bz'idencc in Former Suit. — The testimony on which the judg-
ment in another action was based is not rendered admissible by the

introduction of the record of such action.*"* But documents intro-

duced and used in a cause become part of the files thereof and are

admissible as such.^

c. Writs and Returns. — Writs issued out of a court and the re-

turns thereon form part of the records thereof when filed and are

competent as such.-

Danielson :. Djxkman, 26 jMich. 169.

96. A certified copy of an appli-

cation for tlie sale of lands found
among the papers of an estate —
" old time worn papers in the cus-
tody of the clerk "—and containing
an endorsement of the court's action

thereon, was held properly admitted
although not marked " filed." Pen-
dleton V. S'haw, 18 Tex. Civ. App.

439, 44 S. W. 1002.

97. See Theobald v. Stinson, 38
Me. 149.

Where the record of an action in

ejectment was admitted in evidence
to show an eviction, the report of a
surve3'or attached to the record was
held improperly admitted because it

constituted no part of the record,

not having been made so by bill of
exception or otherwise. Patton v.

Kennedy, i A. K. Marsh. (Ky.)
389; Gaither v. Brooks, i A. K.
Marsh (Ky.) 409.

98. The opinion of the trial court
delivered in deciding a motion in

a case does not form a part of the

record. Gunn v. Howell, 35 Ala.

144.

99. IMestier v. New Orleans Op-
elousas R. Co. 16 La. Ann. 354;
Florance v. Bachemin, 3 La. Ann.
174. See also Lipscomb v. Postell,

38 Miss. 476, yy Am. Dec. 651.

Minutes of Testimony taken by a

justice of the peace are not compe-
tent to prove such testimony. Zitske
V. Goldberg. 38 Wis. 216; Eggett v.

Allen, 119 Wis. 625. 96 N. W. 803.
1. Plaintiff having obtained judg-

ment against defendant for same
cause of action in another state, of-

fered the record in evidence : Held,
that an instrument which formed
part of the record and which was
used as evidence on the first trial,

must be presumed to have been duly
proved and cannot afterwards be
objected to. Jordan v. Black, i Rob.
(La.) 575.

A Deposition which has been taken
and used in a cause becomes a judi-

cial document and part of the files.

Hammatt v. Emerson. 27 Me. 308,

46 Am. Dec. 598. But see Lipscomb
V. Postell, 38 INIiss. 476, 77 Am.
Dec. 651.

2. Alabama. — Woodward z'. Har-
bin, I Ala. 104; Guin v. Howell, 35
Ala. 144, 72, Am. Dec. 484; Creagh
V. Savage. 14 Ala. 454.

Arkansas. — Snider v. Great-
house, 16 Ark. 72, 63 Am. Dec. 54.

IlHiwis. — Dunlap f. Berry, 5 111.

327, 39 Am. Dec. 4i3-

Maine.— State v. Lang, 62 Me.
215.

Mississippi. — Harrington z\

O'Reilly, 9 Smed. & M. 216. 48 Am.
Dec. 704.

Montana. — Heyfrom r. Mahoney.
9 Mont. 497, 24 Pac. 93, 18 Am. St.

Rep. 757-

North Carolina. — Peebles z'. Pate.

90 N. C. 348-

Vermont. — Perry v. Whipple. 38
Vt. 278.

Virginia. — Rowe v. Hardy, 97 Va.

674. 34 S. E. 625, 75 Am. St. Rep.

811.

Schedules of Property Levied On
not returned with the writ are not

admissible in evidence for the sher-

iff to show what was seized under

Vol. X
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d. Bill of Exceptions. — A bill of exceptions although technically
part of the record is not a part thereof within the meaning of the
rules relating to evidence and is not admissible."

e. Assignment or Satisfaction of Judgment. — An entry of the
assignmenf* or satisfaction of a judgment^ although not a neces-
sary part of the record is competent evidence to prove the facts
recited.

f. Effect of Dismissal. — The dismissal of a cause*' or a portion
of the complaint or declaration therein' does not serve to remove
from the files the record relating thereto which is admissible v.-here

relevant and material.

g. On Appeal in case of a trial de novo the record of the lower
court need not be formally introduced in evidence as it is alwavs-

the writ. ]\IcElrath :•. Kintzing, 5
Pa. St. 336.

3. Shotwell V. Hamblin. 23 Miss.

156, 55 Am. Dec. 83; May v. Interna-
tional Loan & T. Co.. 92 Fed. 445, 34
C. C. A. 448; O'Neall v. Calhoun, 67
111. 219.

A bill of exceptions is not en-
titled to admission in evidence as a
part of the record in the case.
" Where a bill of exceptions is filed

for the purpose of exhibiting the evi-

dence, it does not become a part of
the record in the sense that the plead-
ings and entries upon the order book
and dockets do. The pleadings and
entries are necessarily a part of the
record ; indeed, they in strictness

constitute the record. Without them,
the admissions and allegations of the
parties could not be understood, nor
the scope and effect of the judgment
be full}' apprehended. This is not
true of the bill of exceptions. The
office of the bill of exceptions is

altogether different from that of the
entries and pleadings. In truth, a
bill of exceptions is only proper
when it becomes necessary to make
some fact or proceeding appear which
strictly and properl}' forms no part
of the record." State v. Hawkins. 81

Ind. 486. But see Miles v. Wingate,
6 Ind. 458. holding the bill of excep-
tions competent as part of the rec-

ord to show the identity of the sub-
ject-matter of a former action with
that of the pending action.

Where a bill of exceptions is im-
properl}' included in the record of
another suit, if party offering record
has used the bill the other party

Vol. X

may do likewise, aliter non. Such
bill may be used to show the char-
acter of former action or defense, or
to refresh a witness' memory as to-

transactions or testimony in that

trial but not to prove facts essential

to case in hand. Green z'. Irving, 54
Miss. 450. 28 Am. Rep. 360.

4. Assignment of Judgment..

Where the assignment of a judg-

ment has been made a part of the

record of the court, a certified copy
thereof is competent evidence in an
action on the judgment in a foreign

court the same as other parts of the-

record. Coughran v. Oilman. 81

Iowa 442. 46 N. W. 1005.

5. Snider v. Greathouse, 16 Ark.

72, 63 Am. Dec. 54. See also Wil-
liams V. Jones, 12 Ind. 561 ; Ellis v.

jNIadison, 13 Me. 312; Hall v. Hall
(Tenn. Ch.), 59 S. W. 203.

The record entry of the satisfac-

tion of a judgment is competent
proof of its payment, although it is

not usual for records to contain the

historv of the execution. Packard v..

Hill, 7 Cow. (N. Y.) 434-
A Receipt which acknowledges the

payment of the judgment and is en-

dorsed upon the record is competent.

Lothrop V. Blake. 3 Pa. St. 483.

6. The dismissal of a cause does

not take from the record the papers

belonging thereto, and such papers

may be used as evidence. Woods v.

Kessler. 93 Ind. 356.
7. Although a suit is dismissed

as to a part of the bill, the pleadings

are not removed from the files and
remain as part of the record, and
may be relied on if they are ma-
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treated as before the appellate court and may be referred to for

the establishment of any fact for which it is proper 'evidence, and
oral testimony cannot be received to contradict it as to such facts.

^

C. When the Whole Record Is Competent. — Where it is

sought to show a former judgment or decree, the whole record

of the proceedings in which such judgment was rendered is ad-

missible." Where one party has introduced a portion of the record

in another cause his adversary may introduce the remainder or any
part of the record in the same cause. ^'^ And a party who has in-

troduced a record in evidence cannot object to the use of any part

thereof by his adversary.^^ But the introduction by one party of

the record of one proceeding does not authorize the introduction

by his adversary of the record in an entirely separate proceeding.^-

When the record of another case is admissible it cannot be ex-

cluded because a portion thereof is objectionable for some reason. ^^

terial and competent as evidence in

the case. Lyster v. Stickney, 12

Fed. 609.

8. Com. V. Lane, 151 Mass. 356,

24 N. E. 48, holding that the record
of the lower court might be consid-

ered by the jury in determining the

date of the trial below, although such
record had not been introduced in

evidence. See also Cothran v.

Knight, 47 S. C. 243, 25 S. E. 142,

and infra, this article " Justice

Court— On Appeal."
Contra. — The record of judgment

and proceedings of a justice court

is inadmissible in evidence upon a
trial on appeal. Hudson v. Petti-

john, 4 Har. (Del.) 356.
9. Smith V. Smith, 22 Iowa 516;

]\Iiles v. Wingate, 6 Ind. 458.
10. Baker v. Mygatt, 14 Iowa

131; Fowler ?•. Stonum, 6 Tex. 60;
Lamb V. B. C. R. Co., 39 Iowa 333;
Hughes V. Driver, 50 Tex. 175.

Greenlee ?'. Lowing, 35 Mich. 63,

in which after the plaintiff had in-

troduced the files and judgment and
two executions thereon in another
suit it was held competent for the

defendant to introduce other execu-
tions issued upon the same judgment.
Where one party has introduced in

evidence part of the findings of the

referee in another action, it is not

error to allow the other party to

read in evidence the remainder
thereof. Sheahan z'. National S. S'.

Co.. 66 Hun 48, 20 N. Y. Supp. 740.

Where one party has introduced in

evidence the decree in another case.

the other party may properly intro-

duce the pleadings and orders in

such case. Great Western Tele. Co.

V. Mears, 154 111. 437, 40 N. E. 298.
" The rule is that all of the record.,

and not merely fragmentary parts,

shall be put in evidence. . . .
' A

record is an entire thing, and if ad-

missible for any purpose, all its parts

are received.' " But " this rule ap-

plies only to such matters as are

legitimately a part of the record, and
not to mere collateral papers inciden-

tally connected with the proceed-
ings." State V. Hawkins, 81 Ind.

486.
11. Duncan & Fisk v. Gibbs, i

Yerg. (Tenn.) 256; Shotwell z'.

Hamblin, 23 Miss. 156, 55 Am. Dec.

83 ; Doe ex dent. Eaton v. Long-
worth. 10 Ohio St. 20.

12. In an action against an in-

solvent debtor the fact that the rec-

ord of his examination before the

commissioner of insolvency has been
admitted in evidence against him
does not entitle him to introduce in

evidence the oath taken by him as a

preliminary to his discharge at a

time previous to and distinct from
the examination. Judd 7'. Gibbs. 3

Gray (Mass.) 539-

13. Where the record in another
case is admissible for anj' purpose
it cannot be excluded because the

complaint and answer are immate-
rial and incompetent. "A judicial

record as evidence is an entire thing,

and if it be admissible in evidence

for any purpose, all its parts are ad-

Vol. X
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D, Void or Defective Record. — A void or fatally defective

record is not' admissible, ^^ but the fact that it is irregular or defec-

tive in some particular does not necessarily serve to exclude it.^^

E. Signature of Judge. — Judicial records and documents to the

validity of which the judge's signature is unnecessary are admissible

in evidence although unsigned/" and a certified copy of such un-

missible. . . . The question here

is not whether the admission of a

record wherein the pleadings were
not included would have been al-

lowable, but is whether the plead-

ings were admissible as parts of a

record otherwise admissible." Swope
z'. Paul, 4 Ind. App. 463, 31 N. E. 42.

Where a party claims title to real

estate under a guardian's sale, the

files or records of the case in the

probate court when their identity has

been established are admissible in

evidence. If objection is made to

any part of them on the ground of

its insufificiency the whole should
nevertheless be admitted and the

jury instructed with regard to the

portions which may be objectionable.

Frazier v. Steenrod, 7 Iowa 339, 71

Am. Dec. 447.
14. Nye v. Kellam, 18 Vt. 594.

See Clayton v. Clayton, 4 Colo. 410;
Farley v. Lewis, 102 Ky. 234, 44 S.

W. 114, 19 Kv. L. Rep. 1255; Tuck
V. Boone, 8 Gill (^Id. Ch.) 187.

An exception that would have been
quashed on motion made should not
have been admitted in evidence in

favor of plaintiff therein. Harring-
ton V. O'Reilly, 9 Smed. & M.
(Miss.) 216.

Misrecital of judgment in the ii. fa.

renders the £. fa. inadmissible. Miles
V. Knott, 12 G! & J. (Md. Ch.) 442.

15. Williams v. Mitchell, 112 Mo.
300, 20 S. W. 647 (record of probate
court containing no caption naming
parties held competent to show an
order for specific performance of

testator's contract to convey land").

Lack of 'Verification of Complaint.

That the complaint was not verified

will not affect the admissibility of
the judgment roll in which one of

the defendants therein recovered
judgment, as the omission of verifi-

cation is an irregularity that cannot
be collaterally called in question.

Johnson v. Puritan Min. Co., 19
Mont. 30. 47 Pac. 337.
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The record of a judgment is ad-

missible although no summons is at-

tached thereto and it does not show
an order of reference, although
founded upon the report of a referee,

since these are defects which merely
render the judgment erroneous and
do not make it void. Calkins v.

Packer, 21 Barb. (N. Y.) 275.

If Two Judgments Are Found in

the Judgment Roll, the later is the

only one constituting any part of the

roll and the fact that the earlier

judgment is bound up in the roll

does not affect the admissibility of

the judgment roll. The presumption
is that the minutes of the court con-

tain an order vacating the first judg-

ment b}' consent. Colton, L. & W.
Co. V. Swartz, 99 Cal. 278, 33 Pac.

878.

The failure of the clerk to enter

the date of the filing of a verdict

would not affect its being used as

evidence. Baldridge zk Foust, 28

Neb. 259. 44 N. W. no.
Judgment Roll Not Made Up.

Where all the necessary papers to

constitute the judgment roll in a

foreclosure suit existed, although
never attached together as required

by statute, they are nevertheless ad-

missible in support of a tille ac-

quired under a sale made thereon.

Sharp V. Lumley, 34 Cal. 611.

16. Ritchie v. Carpenter, 2 Wash.
512, 28 Pac. 380; Pargoud v. Morgan,
2 La. 100.

Letters of administration are ad-

missible though not signed by or

tested in the name of the probate

judge, except in those cases where
under the law the probate judge acts

as his own clerk. Denver, etc. R.

Co. V. Woodward, 4 Colo. i.

A justice's docket though not

signed by the justice is admissible

since it may be identified by other

evidence. Chapman v. Dodd, 10

Minn. 350; Cole v, Curtis, 16 Minn.

182.
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signed records and documents is likewise admissible.^'^ This is

the rule where a statute providing for the judge's signature is

deemed to be merely directory,^

^

F. Unauthorized Records. — Entries on the record of a court

which are not required or authorized by law are not competent

evidence. ^^

G. Competency of Original Record. — Although the use of

the original records of another court as evidence is sometimes con-

demned as a bad practice,-*' they are nevertheless competent when
produced and properly identified.-^ There are, however, dicta to the

Ancient Record. — See Dingee v.

Kearney, 2 Mo. App. 515.

17. The omission of a judge to

add his official character to his sig-

nature to the record, does not vitiate

the record, and an exemplification

thereof is admissible in evidence.

Elliot V. Cronk's Admrs., 13 Wend.
(N. Y.) 35..

A transcript of the proceedings of

a district court of the United States

is competent, aUhough the transcript

shows that the journal record of the

proceedings was not signed by the

presiding judge. Stacks v. Craw-
ford, 63 Neb. 662, 88 N. W. 852.

A copy of the record of the court's

approval of a guardian's bond where
the order is duly entered by the clerk

upon the proper order book is not
inadmissible, although the order of
approval is not signed by the court,

especially in an action against the

judge or his estate for his negligence

in accepting an insufficient bond.

Farley v. Lewis. 102 Ky. 234, 44 S.

W. 114, 19 Ky. L. Rep. 1255.

18. Eastman v. Harteau. 12 Wis.

267.

The Minutes of the county com-
missioner's court although not
signed by the judge, when attested

by the clerk, were held admissible

upon uncontradicted evidence that

the books containing them were the

record minutes of that court. " It

is true the statute authorizes the

minutes to be signed by the judge
and attested by the clerk, but this

has been held to be directory and not
mandatory." Ladwig v. State, 40
Tex. Crim. 585. 51 S. W. 390.

19. Sills' Stove Wks. v. Brown,
71 Vt. 478, 45 Atl. 1040; Perry v.

Block. T Mo. 404.

A statement of tlie clerk, on the

minutes of the court made in vaca-
tion, that opinion of the judge sus-

taining a motion for a new trial

which had been taken under advise-

ment, " was handed in and entered

on the minutes by consent of

parties," being no proof of official

duty is not evidence of such consent.

Coopwood V. Prewett, 30 Miss. 206.

Unauthorized Entry in Justice's

Docket A transcript of the jus-

tice's docket is not evidence to prove
the delivery of execution to con-
stable, because the justice is not re-

quired or authorized to enter upon
his docket the deliver}^ of execution

to the constable. Hunt v. Boylan,

6. N. J. L. 211.

A traniBcript from the justice's

docket is not competent to prove
facts therein not required by statute

to be entered on the docket. So
where date of arrest became material

in course of trial for crime, the

transcript of the preliminary pro-

ceedings before the justice of the

peace in which was copied the re-

turn of the officer showing date of

arrest, is incompetent as date is not

a fact to be entered on the docket.

Armstrong z'. State. 21 Ohio St. 357.
20. Allis V. Beadle, i Tyler (Vt.')

179; Strong V. Bradley, 13 Vt. 9;

Regier v. Shreck, 47 Neb. 667. 66

N. W. 618; Anderson v. Ackerman,
88 Ind. 481.

21. United States. — Bradley Tim-
ber Co. V. White. 121 Fed. 779. 58 C.

C. A. 55.

Alabama. — Davidson v. State, 68
Ala. 356; Lyon V. Boiling, 14 Ala.

753. 48 Am. Dec. 122.

Colorado. — McAllister v. People,

28 Colo. 156, 63 Pac. 308.

Connecticut. — Gray z\ Davis, 27
Conn. 447.

Vol. X
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contrary,'^ and statutes providing for the use of certified copies are

in some states construed to render the originals incompetent.-''

Illinois. — Stevison v. Earnest, 80

111. S13.
Indiana. — Anderson v. Ackerman,

88 Ind. 481 ; Kennard v. Carter, 64

Ind. 31.

Indian Territory. — Breedlove v.

Dennie, 2 Ind. Ter. 606, 53 S. W.
436.

Massachusetts. — Luce 7-. Dexter.

135 Mass. 23; Greene v. Durfee. 6

Cush. 362.

North Carolina. — State v. Hunter,

94 N. C. 829.

Ohio. — Lessee of Morgan v. Bur-

net, 18 Ohio 535.

Pennsylvania. — Garrigues v. Har-
ris, 17 Pa. St. 344.

Texas. — Hardin v. Blackshear, 60

Tex. 132; Manning v. State. 46 Tex.

Crim. 326, 81 S. W. 957; Ballinger

Nat. Bank v. Bryan, 12 Tex. Civ.

App. 673, 34 S. W. 451.

Vermont. — Strong v. Bradley, 13

Yt. 9; Allis V. Beadle, i Tyler I79-

Virginia.— Ballard v. Thomas, 19

Gratt. 14.

See Johnson v. Puritan Min. Co.,

19 Mont. 30, 47 Pac. 337; Smith v.

Valentine, 19 Minn. 452; Lipscomb
V. Postell, 38 Miss. 476, 77 Am. Dec.

651 ; Goldsmith v. Kilbourn. 46 Md.
289; Hopkins v. State, 53 Md. 502.

The original record of a judgment
rendered by the supreme court is

competent evidence in the county

court to prove such judgment. It

is not necessary to produce a certi-

fied copy. " If the clerk of the su-

preme court were willing to bring

the original record into court we
think it might well be. used. He
probably could not be compelled to

do so and might have required the

party to procure a copy of the same

;

l3ut when the original record is

brought into court we think it would
be very difficult to give any substan-

tial reason why it is not evidence of

as high a character as a copy of the

same record would be." Paul v.

Slason, 22 Vt. 231, 54 Am. Dec. 75.

Insolvency Court. — The original

papers and record of proceedings in

insolvency deposited in the probate

ofifice and produced by the register

of probate are admissible in evi-

Vol. X

dence equally with certified copies

thereof. Odiorne v. Bacon, 6 Cush
(Mass.) 185.

Court Martial— On the trial of

an action to recover a fine imposed

by the sentence of a court marshal,

the original record of the court

marshal whether it ought or ought
not to be permitted to be taken from
the adjutant general's office is, nev-

ertheless, if produced, as good evi-

dence at least as a certified copy

would be. Brooks ;:'. Daniels, 22

Pick. (Mass.) 498.

The Original Writ of Attachment
and the Return thereon and the

original execution with the endorse-

ment thereon is as good evidence as

an authenticated copy thereof. Either

one is admissible at the option of

the person desiring to use it. Day
V. Moore, 13 Gray (Mass.) 522.

See also Rainey v. State, 20 Tex.
App. 455-
The Docket of a Justice when

properly identified is competent evi-

dence to establish the rendition of a

judgment. Although the use of cer-

tified copies is provided for by stat-

ute, such provision does not exclude

the record itself. Miller v. State.

61 Ind. 503 ; Wyandotte, K. C. &
N. W. R. Co. V. Waldo. 70 Mo. 629.

The Records and Files of Inferior

Courts need not be proved by cer-

tified copies, but are themselves com-
petent evidence. Keenan v. Wash-
ington Liquor Co., 8 Idaho 383, 69
Pac. 112. See also Battle v. Bras-

well, 107 Ga. 128, 3^ S. E. 838.

Record Illegally Obtained— An
original record though illegally ob-

tained is not for that reason incom-

petent. People V. Alden, 113 Cal.

264, 45 Pac. 327. See supra, "Rec-

ord Illegally Obtained."

22. Lowry v. Cady, 4 Vt. 504. 24

Am. Dec. 628; Wallace v. Beau-

champ, 15 Tex. 305. But see Hardin

V. Blackshear, 60 Tex. 132. See also

Ellis V. Mills, 99 Ga. 490, 27 S.

E. '740.

23. The original record of a court

cannot be introduced in anotl;or

court, but the proper method of

proving it is by a certified copy
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H. Where Judgment or Decree Is Required To Be Recorded
With the Recorder. — In some states statutes require judgments

and decrees affecting title to real estate to be recorded with the

recorder of deeds in the county where the land lies.-* Whether such

a judgment or decree which has not been recorded as required is

admissible as evidence of title the courts are not agreed. -^ But

even under a statute requiring such proceedings to be recorded to

be admissible in evidence it is held that an unrecorded judgment

or decree is admissible as against everybody except bona fide pur-

chasers without notice, the same as in the case of an unrecorded

deed.-**

"The code points out the manner
in which proceedings of courts of

record may be proved, and that is

by copies duly authenticated under

the seal of the court. It is replied

to this, however, that where the

clerk himself appears and swears to

the existence of the original, this

sufficiently authenticates it. The
answer to this is, that the law has

pointed out one method of authenti-

cation only, and the courts are not

at liberty to recognize an entirely

different manner of proving rec-

ords. Aside from this, however, up-

on considerations of public policy,

original documents should be ex-

cluded in courts other than those

in which they are rendered ; other-

wise the temptation to attorneys and
officers of the court to withdraw
from the files original records for

the purpose of using them as evi-

dence in distant portions of the

state might lead to their loss or de-

struction, and thus produce unnec-

essary confusion in the keeping of

those things which should stand as

permanent memorials of the action

of the several courts." Ellis v.

]\Iills. 99 Ga. 490, 27 S. E. 740. See
infra for other cases from this state,

and Battle v. Braswell, 107 Ga. 128,

:?,2 S. E. 838, holding that this rule

applies only to courts of record.
24. See notes following.

Although the law requires an or-

der or decree of partition to be re-

corded in the county where the land
lies to render it admissible in evi-

dence, where land has been sold on
account of the impracticability of par-
titioning it a transcript of the pro-
ceedings of the administration under
which the sale was made is admis-
sible to show title although not so

recorded, there being no order or

decree of partition and no partition

in fact. Lewis <:'. Ames, 44 Tex. 319.

An Order of the Probate Court

Setting Apart a Homestead is not a

judgment or decree within the mean-

ing of Art. 4339 Rev. Stat., which

requires all judgments or decrees of

any court deciding questions of title

or' directing partitions of land to be

recorded in the county clerk's office

before they are admissible in evi-

dence. Fossett V. McMahon, 74 Tex.

546, 12 S. W. 324.

25. The record of partition pro-

ceedings is admissible in evidence

though not recorded as required by

code, as it obtains no additional ver-

ity or authority by reason thereof,

nor is such registration required for

the purpose of fixing parties with

notice, but simply for convenience

in tracing titles, and to keep evidence

of title by purchase under one sys-

tem. Lindsay v. Beaman, 128 N. C
189, 38 S. E. 811.

Probate proceedings where the ti-

tle of land comes in question are

required by statute to he recorded

in the town clerk's office as much
as in the probate office, and unless

so recorded they are not admissi-

ble as evidence of title. Royce v.

llurd, 24 Vt. 620.

26. Baylor v. Tillebach, 20 Tex.

Civ. App. 490, 49 S. W. 720.

The object of the statute requir-

ing judgments and decrees relating

to lands to be recorded to be admis-

sible in evidence is not to prohibit

their introduction in evidence under

all circumstances until recorded, but

only to apply to them the same rules

as are applied to deeds and other

instruments required to be recorded.

Thornton r. JNIurray. 50 Tex. 161.

Vol. X
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I. In Sam^ Court. — a. /// Same Case. — i'^-) Generally.
Whether the previous records in the same case are competent evi-
dence on the trial or hearing, and if so what is their force and
effect, will be found elsewhere discussed.-" But when competent
they need not be formally offered in evidence because the records
of the pending case are always before the court.-^

(2.) Pleadings Superseded or Stricken Out. — Whether pleadings
*Adiich have been stricken out or superseded by amendment or other-
wise are competent evidence in the same case is elsewhere dis-

cussed.-^ But where such pleadings are competent they must be
offered or introduced to become evidence.'"

(3.) Collateral Proceedings in Same Case. — In proceedings which
are not independent but are merely collateral to and dependent upon
a previous proceeding or action the record of the latter may be
looked to by the court without being offered in evidence."^

b. Other Records. — Other records of the court trying the case

are admissible when relevant without resorting to an authenticated

copy, the necessity for using the latter being grounded upon the in-

convenience or impossibility of obtaining the original.^- But a
certified copy is nevertheless admissible,^^ except in support of a
plea of )iul tiel record.^*

27. See articles " Admissions "

and "Answers." Vol, I; "Injunc-
tion," Vol. VII.

The Charge to the Jury in the
first trial is not competent evidence
on a second trial. Butler v. Slam,
50 Pa. St. 456.

28. S'ee article "Judicial No-
tice," Vol. VII, p. 999, ct scq.

29. See articles " Admissions/'
and " Answers," Vol. I.

30. Pleadings which have been
superseded by an amendment or

otherwise remain as a part of the

record in the case, but are not, like

the pleadings upon which the case

is finally submitted to the jury, to be

considered as evidence unless they

are introduced as such on the trial.

Shipley v. Reasoner, 87 Iowa 555,

54 N. W. 470.

31. See article "Judicial No-
tice," Vol. VII, p. looi.

When a motion is not an original

or independent proceeding, but one
to effectuate a decree, still pending,
and the entire record is before the

court as part of the case, it may be
looked to in supplying immaterial
irregularities or omissions which
appear on the face of the judgment.

Vol. X

Richards v. Williams, 3 Baxt..

(Tenn.) 186.

32. Morrill v. Gelston's Lessee, 34
j\Id. 413 ; Nichol v. Ridley, 5 Yerg.

(Tenn.) 63, 26 Am. Dec. 264; Clink

7: Thurston, 47 Cal. 21 ; State v.

Voight. 90 N. C. 741 ; State z: Hun-
ter, 94 N. C. 829; Ward v. Saunders.
28 N. C. 382 (though not recorded
in a well bound book as required b\'

law) ; Wallace v. Beauchamp, 15

Tex. 305.

The declaration and other original

papers on file in the clerk's office

may be used in evidence in the same
court to which they belong. Peck v.

Land, 2 Ga. i, 46 Am. Dec. 368
Transferred Record Geer v.

Geer, 109 N. C. 679, 14 S. E. 297.

Where one court has superseded
another and the records of the lat-

ter have become a part of the rec-

ords of the former, they may be in-

troduced in evidence in a proceeding
in the new court without resorting

to a certified copy. Jones f. Levi.

72 Ind. 586.

33. Sawyer v. Garcelon, 6j
Me. 25.

34. In which case the original

must be produced. .-Xdams z'. State,

II Ark. 466. But see infra, III. 2, E, b.-
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J. Jurisdiction. — a. Generally. — Before the record of another

tribunal or a certified copy thereof is admissible as an adjudication

its jurisdiction must appear in some way, either directly or indi-

rectly, or by inference.^^

b. Jurisdiction of Parties. — Jurisdiction of the parties to an ac-

tion must appear in some manner before the record thereof is ad-

missible against them.'''' This may, however, sufficiently appear from
the recitals or from those portions of the record showing an ap-

pearance^" or service of summons.^*

35. See article " Judgments,"
Vol. VII, pp. 786, 859, and Smith v.

Dudley, 2 Ark. 60; Shorter v. Urqu-
hart, 28 Ala. 360; Dogan v. Brown,
44 Miss. 241. But see article "PkE-
SUMPTIOXS," Vol. IX.

A paper purporting to be a copj'

of a decree in another case and cer-

tified b}' the clerk of the court to

be such, but which fails to show in

what court the decree was rendered,

or that the court had jurisdiction of

the person, or that the matters de-

creed were within the relief sought,

is not competent evidence. Cline z'.

Gibson, 23 Ind. 11.

A decree of the probate court for

sale of real estate by executor or
administrator is invalid as evidence
of said sale unless the record shows
affirmatively all the requirements of

the statute under which land is de-

creed to be sold. The law does not
presume a decree of probate for the

sale of realty, which has been sub-

sequently lost or destroyed and
which recites every fact necessary to

give court jurisdiction, to be valid

and conclusive, unless process is

shown to have been issued and exe-

cuted upon parties interested. Mar-
tin z'. Williams, 42 Miss. 210, 97 Am.
Dec. 456.

In a statutory proceeding bj' gar-
nishment, jurisdiction must affirma-

tively appear by record, and when
that fails to show the affidavit re-

quired by statute as the foundation
of the proceeding, neither a docket
entry that affidavit was made and
filed (not showing its contents) nor
appearance and submission to court
can give validity to judgment so as

to admit same in evidence. Wells
V. American Express Co., 55 Wis.
23, 12 N. W. 441, II N, W. 537, 42
Am. Rep. 695,

49

Where the jurisdiction of a court
of chancer}^ to grant divorces is not
original but limited and statutor3%

an exemplified copy of the record
of a decree of divorce in that court

which does not recite the facts

showing jurisdiction is not admis-
sible in evidence without exemplified

copies of the pleadings, orders and
master's report. The Probate of

Will of Lawrence, i Tuck. (N.
Y.) 64.

36. Where the record of an ac-

tion does not show jurisdiction over
the parties it is not complete and
therefore not admissible. Buford v.

Hickman, Hempst. (U. S.) 232, 4
Fed. Cas. No. 2,114a.

The proceedings and judgment of

another state not showing that sum-
mons to defendant was ever issued

or that defendant appeared in said

suit, a transcript of same is inad-

missible against the defendant there-

in. Drake v. Granger, 22 Fla. 348;
INIanlin v. Insurance Co., 24 N. J.

L,. 222.

37. Where the foreign record

showed a general appearance by at-

torney, this is prima facie sufficient

to give the court jurisdiction to ad-

mit same in evidence. Reber v.

Wright, 68 Pa. S't. 471.

38. In a suit on a judgment of a

sister state the record showed that

the writ of summons was returned

executed in full. Held, that there

was pri)iia facie evidence of juris-

diction of person entitling same to

admission in evidence. Blackburn v.

Jackson, 26 Mo. 308.

Where the transcript of the record
of a judgment of a justice of the

peace of another state shows the

issuance of a summons and its re-

turn "served." jurisdiction of the

person sufficiently appears. Lattou-

Vol. Z
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c. Probate Court. — Probate courts are ordinarily courts of rec-

ord and their proceedings are entitled to general presumptions of
regularity and jurisdiction.'""

d. Courts of Inferior Jurisdiction. — The jurisdiction of a court

of limited or inferior jurisdiction must affirmatively appear before

its records are admissible as adjudications.'*''

e. Presumptions. — Where a court is one of general jurisdiction

it is presumed that the subject-matter of its adjudication was within

its jurisdiction.*^

Foreign State Where the record of a foreign court of general

jurisdiction or a copy thereof is properly authenticated, its jurisdic-

tion over the subject-matter involved will be presumed.*"

Probate Court This presumption applies to the records and pro-

ceedings of foreign courts of probate,*^

rett v. Cook, i Iowa i, 63 Am.
Dec. 428.

The failure of a judginent to re-

cite service of process does n!ot

render it inadmissible in evidence
where the process itself is in evi-

dence and shows service. Kinkade
V. Gibson, 209 111. 246, 70 N. E. 683.

39. See fully articles " Execu-
tors and Administrators,"' Vol. V,
and " Presumptions," Vol. IX.
Where a probate court possesses

general jurisdiction of a given class

of subject-matters, and where its

records are offered in collateral pro-
ceedings, a particular case is not in-

tended to be without its jurisdiction

unless it affirmatively appear on the
face of the record. Davis v. Hud-
son, 29 Minn. 27, 11 N. W. 136.

Since the court of ordinary is a
court of general jurisdiction, an ex-
emplification of its proceedings ap-
pointing a guardian and ordering a
sale of the ward's land, although it

contains nothing upon its face show-
ing the jurisdiction of the court, is

admissible to prove such appoint-
ment and order since jurisdiction is

presumed. Bush z'. Lindsey, 24 Ga.

245, 71 Am. Dec. 117.

A record entry of the probate
court is admissible in evidence to
show an order by such court for the
specific performance by an executor
of a contract made by testator for
conveyance of land, and it is imma-
terial that such record entry con-
tains no captions naming the parties,

and does not recite either the filing

of the petition or notice to executor,

Vol. X

as same liberal intendments attend

acts of piobate court as courts of

general jurisdiction. Williams v.

INIitchell. 112 Mo. 300, 20 S. W. 647.

40. See articles " Presumptions,"
Vol. IX, and " Judgments," Vol. VII.
A transcript of a judgment of the

justice of the peace of another state

is not admissible until it has been
shown that the justice had jurisdic-

tion over the subject-matter upon
which he attempted to adjudicate.

Trader v. McKee, 2 111. 557.
A decree by a court of limited jur-

isdiction for a conveyance, together
with a deed executed in accordance
therewith, when offered alone are

not admissible where they do not
show that the court had jurisdiction

over the subject-matter or the

parties. Adams v. Tiernan, 5 Dana
(Ky.) 394.

A court held by the justice of the

peace in Connecticut is a court of

record, and the record of the pro-

ceedings before him import veritj^

and every act recited in it is pre-

sumed to have been properly and
rightly done. Church v. Pearne, 75
Conn. 350, 53 Atl. 955.

41. Nelson v. Brisbin (Neb.) 98
N. W. 1057. See fully articles
" Judgments," Vol. VII, and " Pre-
sumptions/' Vol. IX.

42. Slaughter z'. Cunningham, 24
Ala. 260; Ransom z'. Wheeler, 12

Abb. Pr. (N. Y.) 139; Jordan v.

Black, I Rob. (La.) 575; Bortness

v. Keran, 24 Graft. (Va.) 42.

43. Puryear & Wallace v. Beard,

Trustee, 14 Ala. 121.
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f. Recital. — Recitals in the record showing the court's juris-

diction are presumptive evidence thereof in the case of courts of

both superior** and inferior*^ jurisdiction. This rule applies equally

to the records of foreign courts.**'

g. Form of Record and Authentication. — The fact that a court

is a court of record and consequently had jurisdiction may suffi-

ciently appear from the form of the record and the method of its

authentication.*^

A copy of the record of probate
proceedings showing the adoption of

a child, from the minutes of a pro-

bate court of another state, is com-
petent without proof of the facts

which would give such court juris-

diction of the subject-matter. Juris-

diction is presumed. Brown v.

Mitchell, 88 Tex. 350, 31 S. W. 621,

36 L. R. A. 64, adhering to the

opinion rendered in Brown v. Mitch-
ell, 75 Tex. 9, 12 S. W. 606.

The record of the proceedings of a

regularly constituted tribunal of an-

other state is itself prima facie evi-

dence of its conformity to law and
the authority of the tribunal to act

judicially in the premises; and this

rule applies to the record of a court
of probate, and " a sentence or order
of that court upon matters properly

within the jurisdiction of such a

court should be regarded as furnish-

ing at least prima facie evidence not

only of the authority of the court to

act on the matters of which it has
taken cognizance, but also that its

action was in conformity with the

law on that subject." Manion v.

Titsworth, 18 B. Mon. (Ky.) 582.

44. See fully article " Presump-
tions/' Vol. IX.

Probate Court— The recitals in

the record of the proceedings of the

probate court showing the facts nec-

essary to jurisdiction are prima facie

evidence of such facts. Comstock
V. Crawford, 3 Wall. (U. S.) 396.

45. The recital in a decree of a

court of inferior jurisdiction of the

facts necessary to give jurisdiction

is prima facie evidence of such facts.

Belden v. Meeker, 2 Lans. (N. Y.)

470, holding that letters of admin-
istration reciting the death of the in-

testate and his place of residence at

the time of his death was prima facie

evidence of those facts ; and citing

Barber v. Winslow, 12 Wend. (N.

Y.) 102.

46. The record of a foreign judi-

cial proceeding is prima facie evidence

of any fact therein distinctly stated

that may be necessary to give the

court jurisdiction, and this rule is

not derived from any provision of

the United States constitution but

applies to the records of foreign tri-

bunals generally. But a mere recital

that the defendant had been notified

of the pendency of the suit without
showing when, where or how he
received the notice does not suffi-

ciently show jurisdiction over a per-

son outside of the state. Downer v.

ijhaw, 22 N. H. 277.

47. Hughes v. Harris, 2 Ala.

269 (court of sister state) ; Steam-
boat Thames v. Erskme & Gore, 7
Mo. 213 (seal of the court raises a
presinnption that it is a court of

record).

Where it appears from the certifi-

cates authenticating the record of

a judgment of another state that the
court rendering the judgment is a
court of record, that it had a seal

and a clerk, it will be presumed until

the contrary is shown that it had
jurisdiction of the parties and the

subject of the action. Coughran v.

Gilman, 81 Iowa 442, 46 N. W. 1005;

Woodwoth V. McKee, 16 Iowa 14,

102 N. W. 777.

The legal presumption is that the
court was one of general jurisdiction

and had the authority which it ex-
ercised, when the transcript of the

record of the court of another state

granting letters of guardianship is

duly ccrtilied and authenticated
under act of congress and there is

no showing to the contrary. Halli-

burton, .'Xdmr. v. Fletcher, Admr., 22

Ark. 453.

Vol. X
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K. Probate Court. — a. Generally. — The records of a probate

court are competent evidence to prove the proceedings therein,*^

and to show title to real estate sold or distributed under its order

or decree.*''

Inventory. — Inventories of the estates of decedents filed in the

probate court are competent evidence in matters connected with

the administration of such estates,^'^ and it has been held that they

are competent for some purposes against persons not parties to

such proceedings.^^

48. Georgia. — Cox z'. Cody, 75
Ga. 175-

Idaho. — Keenan z'. Washington
Liquor Co., 8 Idaho 383, 69 Pac. 112.

Illinois. — Cully v. People, 73 111.

App. 501.

Indian Territory. — Breedlove v.

Dennie. 2 Ind. Ter. 606, 53 S. W.
436.

Kansas. — Jordan z\ Bevans, 10

Kan. App. 428, 61 Pac. 985.

Minnesota. — Davis v. Hudson, 29
Minn. 27, 11 N. W. 136.

Mississipf^i. — L a u g h m a n z'.

Thompson, 6 Smed. & JNI. 259; Eck-
ford V. Hogan, 44 Miss. 398.

Missouri. — Williams v. Mitchell,

112 Mo. 300, 20 S. W. 647.

Nezv Hampsliire. — Remick v. But-
terfield, 31 N. H. 70, 64 Am. Dec.

316.

Washington. — Gilmore v. Baker
Co., 12 Wash. 468, 41 Pac. 124.

The record of the proceedings on
a guardian's sale is competent evi-

dence of the date of the sale and
the amount derived therefrom. Mor-
ris V. Stewart, 14 Ind. 334.

Certificate of Allowance of Claim,

in a suit to set aside a deed as

fraudulent as to creditors, certifi-

cates of allowances in proper form
under the hand and seal of the pro-
bate judge (having jurisdiction, by
statute, of suits against executors
and administrators) showing that a
large number of claims including

those of plaintiflf, had been allowed
against the estate of the deceased
grantor, are admissible in evidence

both for purpose of showing that

plaintiffs were judgment creditors of

the estate of the deceased grantor at

time of commencing this suit and
that his estate was insolvent. Gentry
V. Field, 143 Mo. 399, 45 S. W. 286,

Official Appraisement of the prop-

Vol. X

erty of the estate being the ex parte

statement of a third person with
which administrator is not shown to

have any connection, is not admis-

sible in evidence against him to prove

the value of the property. Harrison's

Admr. v. Harrison's Distrib., 39 Ala.

489. But see fully article " Exec-
utors AND Administrators," Vol. V,

p. 443 et seq.

49. Simpson v. Norton, 45 Me.
281 : Frazier v. Steenrod, 7 Iowa 339,

71 Am. Dec. 447. But not when the

court had no jurisdiction. Downer
V. Smith, 24 Cal. 114. See article

" Title."
50. See article " Executors and

Administrators," Vol. V., p. 443 et

seq.

51. Inventories of the estates of

persons deceased are admissible as

prima facie evidence, for or against

strangers, for many purposes ; be-

ing made by persons appointed under
authority of law. to investigate a

matter of fact of general interest,

under oath, and to make a return or

report upon the subject, to be pre-

served of record. " There is a large

class of proceedings, which are not

judgments, and which, in many
cases, can be regarded as judicial

proceedings only by a very liberal

construction of that term, which are

admissible in evidence. They are

the results of inquiries, made under
public authorit3% concerning matters

of public or general interest, though
the affairs to which they relate may
be private. They are generally the

conclusions of juries, commissioners,

or other officers under oath, and
often, though not necessarily, based

on evidence taken under oath. Among
the cases cited in the books, of the

admissibility of this kind of evidence

in England, are Domesday Book, in*
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b. Letters Testamentary and of Administration. — The appoint-

ment of personal representatives may be proved by their letters tes-

tamentary or of administration. ^-

L. Justice Court. — The record or docket of a justice of the

peace is competent evidence to prove the proceedings had before

him,^^ without preliminary proof that it contains the particular rec-

quisitions post mortem, inquisitions

of lunac}', inquisitions relating to

crown lands, under commissions
from the court of exchequer, inquisi-

tions relative to the fees of public

officers, under an order of the house
of commons, sheriffs' inquests, under
a writ dc proprictate probanda, in re-

plevin, coroners' inquests of felo de
se, and many other inquisitions. The
valor beneficionim. survej^s of

church and crown lands, taken by
commissioners under the parliament,

inquisitiones nonarum, and the like

which are enumerated and described

in 2 Phil. Ev., chap. i. sec. 8, pp. 95
and 96. These proceedings are gen-
erally unknown in our practice, but
the principle on which they are ad-

mitted is nevertheless a part of our
law. That principle is, that when-
ever persons are appointed by the

law, or under the authority of law,

to investigate any matter of fact

under oath, and to make a return or
report upon the subject, the same
being the foundation of no judgment
or judicial decree between parties,

the return or report so made is ad-
missible in evidence between those
who were in no sense parties to the

proceeding. It is, however, in gen-
eral, prima facie evidence only, and
not conclusive, though in some cases
made conclusive by statute." Seavey
V. Seavey, 37 N. H. 125.

But see article " Executors and
Administrators," Vol. V, p. 445,
notes 8s, 86.

_
52. The presumption is that pub-

lic officers do their dutj\ and this

applies to the court of ordinary in

issuing letters testamentary. Where
the letters themselves recite that
they were issued by the court of or-
dinary of the county of their issu-

ance and contain other recitals show-
ing that they were properly issued,

the presumption is that such recitals

are true until the contrary appears,
and the letters are admissible in evi-

dence. Ponder v. Shumans, 80 Ga.

505, 5 S. E. 502.

In an action by an administrator
to recover damages for the negli-

gent killing of his intestate, letters

of administration are admissible in

evidence as against the objection that

they were merely letters of admin-
istration to collect. Denver etc. R.
Co. V. Woodward, 4 Colo. i.

See more fully infra, " Best and
Secondary Evidence — Probate
Court," and article " Executors and
Administrators," Vol. V.

53. California. — Beardsley v.

Frame. 85 Cal. 134, 24 Pac. 721.

Colorado. — Baur v. Beall, 14
Colo. 383, 23 Pac. 345.

Idaho. — Keenan v. Washington
Liquor Co., 8 Idaho 383, 69 Pac. 112.

Illinois. — People z'. Ham, 7^ 111.

App. 533.

Indiana. — Redelsheimer v. Miller,

107 Ind. 485, 8 N. E. 447; Kennard
r. Carter, 64 Ind. 31.

lozi'a. — Plummer r. Harbut, 5
Iowa 308.

Maine. — Folsom v. Cressey, 73
Me. 270.

Massachtisetts. — Day v. Moore, 13

Gray 522; McGrath v. Seagrave, 2

Allen 443. 79 Am. Dec. 797.

Missouri. — State v. Chambers, 70
Mo. 625.

Neiij York. — Carshore v. Huvck,
6 Barb. 583.

Pennsylvania. — Knapp Z'. Miller,

133 Pa. 'St. 275, 19 Atl. 555; Denni-
son V. Otis, 2 Rawle 9.

Te.vas. — Willis r. Nichols, 5 Tex.
Civ. App. 154, 23 S. W. 1025.

The minutes of the justice pro-

duced by himself and sworn to are

competent evidence of the recovery

of the judgment. Pollock z: Hoag,

4 E. D. Smith (N. Y.) 473.

To prove the issuing of a distress

warrant b}- a justice of the peace on
a particular daj', the entries on the

subject in the justice's docket are

competent evidence where the docket

Vol. X
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ord or proceedings sought to be shown.^* Such docket entries are

also competent proof of the service of process,*^^ but not of its

contents.^®

But record entries or minutes not authorized or required by law

are not admissible," though it is not essential that there be a stat-

ute requiring a docket to be kept.^*

M. Proceedings of Appellate Court. — The judgment of an

appellate court may be proved either by the mandate,*^^ remittitur,''"

or a certified copy of the original record of the judgment,*"'^ or by

the certified transcript in the court below,*'- but the mere certificate

has been proved. Richardson v.

Vice, 4 Blackf. (Ind.) 13.

When otherwise admissible a judg-

ment of a justice court may be

proved by the docket entries, the

complaint on file, the summons and

the return of service endorsed there-

on, and the execution and return en-

dorsed thereon. Reed v. Whitton,

78 Ind. 579-

Where the parties have by agree-

ment or other conduct either directly

or indirectly discontinued an action

before a justice, his docket entry of

a discontinuance is competent evi-

dence. Cop« V. Risk, 21 Pa. St. 59.

A statute requiring a justice of

the peace, when removing from the

town in which he was elected, to

deposit his docket book with the

town clerk, is merely directory; and
his omission to do so, will not pre-

vent the docket from being received

in evidence. Carshore v. Huyck, 6

Barb. (N. Y.) 583.

54. Whether the offered docket

contains an entry of the judgment
relied on is a " fact to be ascertained

by inspection of the docket after its

introduction and not one to be

proved by oral evidence before the

docket should be introduced." Sels-

by V. Redlon, 19 Wis. 17.

55. An entry in the justice's

docket was held competent to show
the service of summons, where it

appeared that the original summons
was lost and the only objection to

the evidence was that the original or

an exemplified copy thereof was the

best evidence. Battle v. Braswell,

107 Ga. 128, 32 S. E. 838; citing Gray

V. McNeal, 12 Ga. 424, as holding

that the justice's docket and not the

original summons with the return of

Vol. X

the officer endorsed thereon is the

best evidence of the service of a

summons; and distinguishing Ellis v.

Mills, 99 Ga. 490. 27 S. E. 740. on
the ground that the decision in that

case applies only to courts of record.

56. The minutes of a justice of

the peace, noticing upon his docket

the issuing and return of execution

are not evidence of the contents of

such execution. Stinson v. State, 2

Ind. 434.

57. Armstrong v. State, 21 Ohio
St. 357; Brown v. Pearson, 8 Mo.
159; Eggett V. Allen, 119 Wis. 625,

96 N. W. 803 (minutes of testi-

mony). See also Gott v. Williams,

29 Mo. 461 ; Stinson v. State, 2 Ind.

434; Hunt V. Boylan, 6 N. J. L. 211;

People V. Hayes, 63 111. App. 427.

58. Chapman v. Dodd, 10 Minn.

350; Cole V. Curtis, 16 Minn. 182.

59. A judgment of the court of

civil appeals is properly proved by
the mandate setting out a copy of

the judgment, which mandate is

signed by the chief justice attested

by the clerk under the seal of the

court. Hyde v. Baker, 26 Tex. Civ.

App. 287, 62 S. W. 962.

60. Freeman r. Bigham, 65 Ga,

580.

61. Miller v. Vaughan, 78 Ala.

323 ; Draughan v. Tombeckbee Bank,

3 S'tew. (Ala.) 54; and see infra,

" Best and Secondary Evidence—
Action of Appellate Court."

62. Hoy z'. Couch, 5 How.
(Miss.) 188. In this case the cer-

tified copy of a judgment of re-

versal filed in the court below was
objected to because it did not con-

tain the whole record. The court

says :
" The clerk of this court is

required to certify every final judg-
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of reversal made by the clerk of the appellate court and filed with

the clerk below, though an official act is not competent evidence of

a judgment of reversal or affirmance,''^ except where the judgment
is only incidentally or collaterally involved.*^*

N. Transcripts, Abstracts and Docket Entries of Justice's

Record. — a. Transcript and Docket Entry in Office of Clerk of
Superior Court. - (1.) Generally. — Statutes frequently provide for

the filing of a transcript of a justice's judgment with the clerk of

the superior court and the entry of the judgment upon the judg-
ment docket. Under such statutes the transcript so filed or a cer-

ified copy thereof and of the docket entry are competent evidence

to prove the judgment.^^

But where the statute authorizes the recording of a transcript of

ment or decree to the clerk of the

court from which the cause was
brought within twenty days after

the adjournment of this court. He
is not required to send back the

whole record, but only the judgment.
His duty was therefore correctly per-

formed, and being an official act re-

quired by law. and in due form, was
admissible under the general rule.

. . . The rule in reference to the

introduction of records does not ap-

ply to it. It is true that it might
have been necessary to identify the

judgment which had been reversed,

so as to give the certificate a proper
application. The means of doing
this were in the court below ; the

record of the case was there, and
the identity could have been es-

tablished by the proceedings in the

case." See infra, "Copies."

63. Draughan v. Tombeckbee
Bank. 3 Stew. (Ala.) 54; Miller z'.

Vaughan, 78 Ala. 323; Dothard v.

Sheid, 69 Ala. 135.

The Recitals in an Execution

that it has been issued on a judg-

ment affirmed by the supreme court,

and that ten per cent, damages is to

be made thereon, is evidence against

the sheriff of the fact, without pro-

ducing the record of the affirmed

judgment, as the certificate of af-

firmance is the record of the affirmed

judgment upon which execution is-

sues. Hill v. Fitzpatrick, 6 Ala. 314.

64. McCollum z: Hubbert, 13 Ala.

282, 48 Am. Dec. 56.

65. Herrick v. Ammerman, 32
Alinn. 544, 21 N. W. 836; Belgard
V. AIcLaughlin, 44 Hun (N. Y.) 557.

The transcript of a justice's judg-
ment filed in the county clerk's of-

fice is competent evidence of the
judgment itself and the jurisdiction

of the justice, and it may be proved
by a certified copy. " We think the
legislature, when they made provis-
ions for rendering justice's judg-
ments a lien upon land, under which
it may be sold, and the title trans-
ferred to the purchaser, must have
intended that the document filed in

the clerk's office, and upon the filing

of which the judgment is to be en-

tered or docketed, should be a sub-
stitute for an ordinary judgment
record. . . . The transcript, it is

conceded, is an authority to the
clerk to issue an execution. It

must, therefore, be evidence of a
judgment having been rendered; for

nothing but a judgment can warrant
an execution. If evidence of a
judgment for that purpose, why
should it not be for the purpose
of sustaining a title acquired by the

purchaser under the execution thus
issued? It is true the act does not
require that the certificate or tran-

script of the justice should be sworn
to by him, or be authenticated by
any collateral evidence." Jackson v.

Tuttle, 9 Cow. (N. Y.) 233.

On a Plea of Nul Tiel Record

a certified copy of a transcript so

filed and docketed is sufficient to

prove the judgment. State v. Crow,
II Ark. 642.

Secondary Evidence— In an ac-

tion on a justice's judgment where
the justice's docket has been lost or

destroyed, the transcript filed with

the superior court is competent sec-

Vol. X
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the judgment only, the record so made is not competent to show
proceedings subsequent thereto,®*^ though it has been held that they

may be proved by the transcript itself.^'^ And the entry on the

docket, or a certified copy thereof, while admissible to show that

a judgment has been rendered by the justice,"^ is not alone compe-
tent evidence of what the judgment is, but must be accompanied by
the transcript,''^ though it has been held that a recital of the tran-

script in the records of the circuit court is competent^"

(2.) In Sister State. — A justice's judgment so filed and docketed

may be proved in a sister state in the same manner as the judgments

of the court where the transcript is filed/^

(3.) In Federal Courts The same general rule applies in federal

courts outside the state in which the record is made.^-

ondary evidence to prove the judg-

ment. Wise V. Keer Thread Co., 84
Miss. 200, 36 So. 244.

66. Where the statute authorizes

transcripts of justice's judgments to

be entered on the order book of the

circuit court, such transcripts be-

come a matter of record in that

court and the order book is compe-
tent evidence thereof. But such book
is not competent evidence of the is-

suance of an execution by the justice

and a return thereon, since the stat-

ute does not authorize a record of

these facts to be made in the order

book. Mahan v. Power, 6 Blackf.

(Ind.) 445-

67. Although the issuance of an

execution by the justice and its re-

turn unsatisfied are facts which must
exist before the clerk of the circuit

court can issue an execution, the

transcript of the justice's docket en-

tries is competent evidence of these

facts. Coonce v. Munday, 3 Mo.
373; Burke v. Miller, 46 Mo. 258 (af-

firming Transe v. Owens, 25 Mo.
329, and distinguishing Carr v.

Youse, 39 Mo. 346, 90 Am. Dec.

470). But a recital in an execution

issued by the clerk of the circuit

court that execution had been is-

sued and returned unsatisfied is not

competent evidence of these facts.

Coonce V. Munday, 3 Mo. 373.

68. An entry on the docket of

the superior court showing that a

transcript of a justice's judgment
has been filed is prima facie evidence

that the judgment has been rendered

by the justice. The fact of docketing

the judgment is prima facie evidence

Vol. X

of its existence. Moore v. Edwards,

92 N. C. 43.
69. "A judgment must be proved

by the judgment record, or an au-

thentication of it. The docketing,

which is no part of the judgment,
but which is an act done after its

entry, for the purpose, under the

statute, of making it a lien on real

estate, does not prove it. The case

of Herrick v. Ammerman, 32 Minn.

544, (21 N. W. Rep. 836), relied on
by respondent, does not decide that

the docket alone is the judgment, but

that under 1878 G. S. ch. 65, §§72,

73. the filed transcript with the dock-

eting, makes the judgment of the

justice a judgment of the district

court, and it may be proved by

copies of the transcript and rocket,

authenticated by the clerk of that

court." Todd v. Johnson, 50 Minn.

310, 52 N. W. 864.

70. Huston V. Bicknell, 4 Mo. 39.

71. Upham v. Damon, 12 Allen

(Mass.) 98.

72. A judgment of the justice of

the peace in Pennsylvania entered

in the records of the court of com-
mon pleas was held properly proved

by the record of the latter court cer-

tified by the prothonotary and the

presiding judge according to the act

of congress, although it consisted

of short docket entries only, stating

a summons and judgment by de-

fault upon a note and open account

and contained no declaration or

plea. Hade v. Brotherton, 3 Cranch

C. C. 594, II Fed. Cas. No. 5.982

(Circuit Court for the District of

Columbia).
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(4.) Abstract.— Where the statute provides for the fiHng or dock-
eting of a mere abstract and not a copy of a justice's judgment, the

record so made while competent for some purposes is not evidence
to prove the judgment where its existence must be estabhshedJ'^

(5.) On Appeal from a justice's judgment a certified transcript

forms part of the record in the case and is competent evidence to

the same extent as to the other portions of the record.'^*

O. Minutes, Docket Entries, Files, Memoranda, Etc. — a.

Generally. — The competency of minutes, journal and docket en-
tries, files in a case, and memoranda of judicial officers as evi-

dence depends somewhat upon their nature as records under the
law and practice of the state in which they are kept and whether
under such law they are regarded as the final memorial or record

of the proceedings which they show. Where the minutes or jour-

73. Dickinson v. Railroad Co., 7
W. Va. 390. But see Weinert v.

Simang, 29 Tex. Civ. App. 435, 68
S. W. ion.
An authenticated copy from the

recorder's docket of an official ab-
stract of judgment, docketed under
the code, is evidence that such ab-

stract was docketed, and when, and
of notice to purchasers of land un-
der which the alleged judgment is

claimed as a lien, when the exis-

tence of such judgment is properly
proved; but where the existence of
the judgment is put in issue by a
distinct denial in the answer, an au-
thenticated copy of such abstract, as
docketed by the recorder, is not
proof of judgment and will not dis-

pense with the production of an au-
thenticated copy of such judgment.
Anderson v. Nagle, 12 W. Va. 98.

74. Where a cause is removed
from a justice court by appeal to a
court of common pleas, the return
of the justice is intended for the in-

formation and guidance of the court

and not as evidence to the jury. And
it is conclusive only as to those mat-
ters required by law to be contained

in it. It cannot ordinarily be used
as evidence of any other facts re-

cited therein. But a statement in

the return as to the admissions of tlie

parties on the trial below may prop-
erly be considered as embraced in

the words of the statute which re-

quire the justice to " state the id-

mission'- of the parties and the issue

joined," and hence may properly be
received in evidence. Rawson v.

Adams, 17 Johns. (N. Y.) 130.

The certified transcript of a judg-

ment obtained in a justice's court

though irregular in form is admis-

sible and sufficient evidence of the

judgment on appeal. Payne v. Tay-

lor, 34 111. App. 491.

Amended Return— On an appeal

from a judgment of a justice court

the justice may properly be allowed

to amend his transcript and return,

and the return so amended is a part

of the record like any other paper

and may be read to the jury as show-

ing the matters in issue. Cooper v.

Woodrow. 3 Iowa 189.

In an Action on a Foreign Judg-

ment Rendered on an Appeal from
a judgment of a justice court, an
authenticated copy pf the transcript

from the docket of the justice who
first tried the cause, which transcript

was embraced in the record and pro-

ceedings of the court rendering the

judgment sued upon, is competent
evidence. Clemmer v. Cooper, 24
Iowa 185, 95 Am. Dec. 720.

On an Appeal by a Garnishee

from a judgment against the defend-

ant and himself in a justice's court

from which judgment the defendant

has taken no appeal, the transcript

of the justice is admissible as com-
petent evidence of the judgment upon
which to base the proceedings

against the garnishee, since the ap-

peal by the garnishee alone did not
vacate the judgment against the de-

fendant. Flannigen v. Pope, 97 111.

App. 263.

Vol. X
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nal entries of a court constitute the record of its proceedings they
are competent evidence thereof.''^

Thus judgments, orders and decrees are properly proved by the

minutes or calendar entries where the latter form the legal record

thereofJ^

Where, however, the record consists of a judgment roll or some
more formal writing, the latter, if in existence, is the proper evi-

dence, and not the minutes or other docket entry by the clerk/^

And where a judgment or order of the court is required to be re-

corded in the minutes, a copy of a detached paper though signed

75. Norvell v. McHenry. i Mich.
227; Crane v. Hardy, i Mich. 56.

See Clark v. Cassidy, 64 Ga. 662;
Browning v. Flanagin, 22 N. J. L.

567.
Statute Certified copies of min-

utes of any court of record in this

state are admissible in evidence un-
der provisiorvs of statute making
copies of record and judicial pro-

ceedings duly authenticated admis-
sible in all cases in this state.

Hoodless V. Jernigan, 46 Fla. 213,

35 S-o. 656.

Under an indictment for illegal

voting, the defendant's conviction of

larceny by a judgment of the county
court, which disquahfies him to ex-

ercise the right of an elector, may
be proved by the trial docket of the

court, when shown to be the only
record book of the court and one in

which the final record of its judg-

ment was kept. Candy v. State. 86

Ala. 20. 5 So. 420.

76. The record which the clerk is

required to make of all the proceed-

ings in a suit is the final record of

the cause, answering to the judg-

ment roll of the common law. and
is the only legal evidence of judg-

ment, to be established by the record

itself, an examined copy, or a copy
attested by the clerk. Ansley v. Cor-

las. 9 Ala. 973.

The minute book in order to prove
a valid judgment need not show a

convening order, or state where or

by what judge the court was held,

where the minute book is fully iden-

tified by clerk, and judgment entry

therein is in regular form and de-

clares that on a trial before the court

on a designated day of a regular

term of said court, the parties ap-

Vol. X

proving by counsel a recovery of

sum stated was had by plaintiff

against defendant. Ayers v. Roper,
III Ala. 651, 20 So. 460.

Journal Entries of interlocutory

decrees and orders in chancery are

to be considered as originals and are

competent evidence without produc-
ing the original. " We can . . .

perceive no good reason why the

journal entries were not properly

admitted for they are as much the
' originals as orders drawn by a so-

licitor and filed, and are the evi-

dence of such orders preserved un-

der the immediate direction of the

court." Lothrop v. Southworth. 5

Mich. 436.

77. Choppin v. Michel. 11 La.

233 (minutes incompetent to prove
judgment though signed by judge) ;

People V. Gray, 25 Wend. (N. Y.)

465. See Ferguson z'. Harwood, 7

Cranch (U. S.) 408; Steele r. Steele,

89 111. 51; Gillett T'. Booth, 95 HI.

183 ; Hood v. Hood, 2 Grant's Cas.

(Pa.) 229.

WHien the final record of a case

is made up. it. and not the original

papers in the case, is proper evi-

dence to establish what the record

contains. Duncan v. Freeman, 109

Ala. 185, 19 So. 433 ; Brown v. Is-

bell. II Ala. 1009.

" The minutes of a court are not a

record nor any part of a record, but
mere memoranda to guide the clerk

in making up the record. They have
no probative force in a proceeding
of this character and should never
have been admitted as evidence in

the case." Moore v. Bruner, 31 111.

App. 400 (in which the clerk testi-

fied that the formal record of the
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by the court and filed is not competent evidence of the judgment or

order which it purports to be.'*

In some cases docket entries have been held admissible,'^ but the

general rule is that a judgment or decree cannot be proved by the

docket entry thereof if any other record of it is in existence.®"

judgment had not yet been made
up).
An entry upon the appearance

docket of a district court indicating

the return of a writ of attachment

issued in the cause is not admissible

in evidence in proof of the service

of such writ, as the Code requires

that the facts constituting the service

shall be stated in the return. Ben-
jamin V. Shea. 83 Iowa 392, 49 N.

W. 989-

Memorandum of clerk in his regis-

ter of actions, " cause tried July

23, 1888" is by itself no evidence

that the case had been tried. State

V. Baldwin, 62 Minn. 518, 65 N.
W. 80.

The mere memorandum of the

clerk upon the margin of his docket

or his minutes cannot be regarded as

legal evidence of any fact, until it

is shown that such entries are the

best evidence the nature of the case

admits of. So a memorandum in the

handwriting of the clerk on margin
of the execution docket is not evi-

dence of the issue and return of an
execution unless its existence at one
time and subsequent loss are first

proved. Hanna, Admr. v. Price, 23
Ala. 826.

Ancient and Imperfectly Kept
Records— Where an execution pur-

chaser offered a mere memorandum
from clerk's docket of the amount of

judgment dated forty years back,

and proved that nothing more could

be found among the papers in the

suit, it was held that the entry hav-
ing been made in a new and frontier

county at close of Revolutionary
War, might be received as a record,

though if judgment were of recent
date it would be otherwise. Walker
V. Greenlee, 10 N. C. 281.

78. In International & G. N. R.

Co. V. Moore (Tex. Civ. -'\pp.), 32
S. W. 379, writings to which were
attached the clerk's certificate " that

the foregoing printed pages consti-

tute true and correct copies, each.

of all the original orders appointing
receivers, ... in the above re-

spectively styled causes, now on file

in said court," were held inadmis-

sible because the certificate did not

show that the orders were entered

upon the minutes of the court and
because the minutes were the best

evidence, the statute requiring all

judgments to be entered of record.

79. Shipley v. Fox, 69 Md. 572,

16 Atl. 275.

See also Ruggles v. Gaily, 2 Rawle
(Pa.) 232.

In State v. Shaw, 73 Vt. 149, 50
Atl. 863, the docket entries in another

case were held admissible to show
the action taken by the court in that

case. Citing Armstrong v. Colby, 47
Vt. 359-

In a proceeding for the sale of

land for the paj'ment of debts ow-
ing by an intestate's estate, where
contestants set up bar of statute of

non-claim, and petitioner contends
that said claims were filed in the of-

fice of the probate judge within the

prescribed time ; the entry in the

docket required by statute to be kept

by the probate judge is the best evi-

dence, and in the absence of an ac-

counting for failure to introduce

such docket entry the testimony of

the probate judge that the claims in-

volved in the proceedings were pre-

sented in his office is inadmissible.

Kornegav v. Maj'er, 135 Ala. 141. 33
So. 36.

80, Leveringe v. Davton, 4 Wash.
C. C. 698, 15 Fed Cas. No. 8,288;

Brown v. Hathawav, 10 Minn. 303

;

Lauby V. Gill, 42 Misc. 334- 86 N.
Y. Supp. 718; Baxter v. Pritchard,

113 Iowa 422, 85 N. W. 633; Austin

v. Howe, 17 Vt. 654.

A copy of the docket of a judg-

ment is not legal evidence to prove

the existence of .such judgment ex-

cept in special cases provided for by
statute. But the record of a judg-

ment or a sworn or exemplified copy
thereof must be produced. Baker v.

Vol. X
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But when the record has not been extended or made up, the min-

utes or docket entries and files of the case are admissible to prove

the proceedings of the court.^^

Where no particular form for the record is provided by law, in-

formal minutes or memoranda may be sufficient.*-

Kingsland, lo Paige (N. Y.) 366;

Handly z: Greene, 15 Barb. (N. Y.)

601.

81. Alabama. — Gandy v. State,

86 Ala. 20, 5 So. 420; Gay v. Rogers,

109 Ala. 624, 20 So. 37; Ansley v.

Carlos, 9 Ala. 973.

Maine. — Jay v. Livermore, 56 Me.
107.

Massachusetts.— Pruden v. Alden,

23 Pick. 184, 34 Am. Dec. 51 (min-

utes of clerk on the docket) ;
Central

Bridge Corp. v. City of Lowell, 15

Grav 106.

O/n'o. — Sutcliffe v. State, 18 Ohio

469. 51 Am. Dec. 459; Chapman v.

Seeley, 8 Ohio Cir. Ct. 179-

Vermont. — Lowry v. Cady, 4 Vt.

504, 24 Am. Dec 628.

IVisconsin. — Jackson v. Astor, i

Pin. 137-

A motion entered on the docket

with the memorandum of the judge

written across it showing his action

thereon, though not spread upon the

minutes of the court, is quasi a rec-

ord and admissible in evidence to

prove the facts which it imports.

Governor, use of etc. v. Bancroft, 16

Ala. 605.

Files and docket entries of the

superior court in another action, the

record of which has not been ex-

tended, are admissible in evidence.

Luce V. Dexter, 135 Mass. 23.

When it is not shown that a final

record of an executor's settlement

has been made up, a certified tran-

script is not required, but original

papers are competent evidence.

Wharton v. Thomason, 78 Ala- 45;
Buffington v. Cook, 39 Ala. 64.

The Files in the case are compe-

tent evidence when a formal record

has not been made. Sharp v. Lum-
ley, 34 Cal. 611; Wharton v. Thom-
ason, 78 Ala. 45; Watts v. Clegg,

48 Ala. 561 ; Kahn v. Boltz & Kahn,

39 Ala. 66; Barron v. Tart, 18 .A.la.

658.

A duly authenticated copy of the

docket entries of a police court is

admissible in evidence if the record
has not been extended, since the

docket is the record unless and until

it has been extended. Com. v. Mee-
han, 170 ]\Iass. 362, 49 N. E. 648.

A complete record not being made
up, the journal and docket entries

and all the files and papers properly
connected with the case are admis-
sible in evidence. Lessee of Morgan
V. Burnett, 18 Ohio 535.
A former conviction may be

proved by the original complaint
and warrant and the minutes en-

dorsed upon the warrant where the

record has not been extended. State

z'. Narcarm, 69 N. H. 237, 45 Atl.

744; State V. Cox, 69 N. H. 246, 41
Atl. 862.

Pendency of Action The pend-
ency of an action in court is prop-
erly proved by the docket entry or
a copy thereof ; the presumption be-

ing in the absence of evidence to

the contrary that the officer properly

performed his official duty and that

the action has not been disposed of.

Philadelphia, W. & B. R. Co. v. How-
ard, 13 How. (U. S.) 307.

Entries in the docket are the only

proper evidence of judgment, where
the record of judgment is not fully

extended. Davis z'. Smith. 79 Me.
351. 10 Atl. 55.

Statute. — People v. Gray, 25
Wend. (N. Y.) 465; Carpenter v.

Simmons, i Rob. (N. Y.) 360, 28

How. Pr. 12.

An Entry on the Trial List at a

stated term of the court, made by

the president, of a substitution of a

defendant in ejectment, is sufficient

evidence of such substitution,

though not transferred by the clerk,

as a trial list of a stated term is a

monument from the entries upon

which the record may be made up at

any distant time. Wilkins v. Ander-

son, II Pa. St. 399.

82. Com. V. Bolkom, 3 Pick.

(Mass.) 281; Forthree f. Lawrence,

30 Miss. 416. See Headman v. Rose,

Vol. X
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b. Judge's Mimitcs and Memoranda. — The minutes and mem-
oranda made by the jndge are not competent primary evidence of

the proceedings had before him and his action therein,^" except by
statute.^*

63 Ga. 458. But see Newton v. Mu-
tual Ben. L. Ins. Co., 15 Hun (N.
Y.) 595.

Where no formal record is re-

quired to be made, a copy of the

docket entries properly proved is

admissible in evidence. Philadel-

phia, W. & B. R. Co. V. Howard, 13

How. (U. S.) 307; citing Arundell v.

White, 14 East (Eng.) 216; Jones
V- Randall, i Cowp. (Eng.) 17; Reg.

V. Reaveley, 8 Ad. & El. (Eng.) 806,

and disfiiigttishing apparentl}^ con-
trary English decisions on the

ground that they were cases in which
a formal record was required by law.

The docket entry and original pa-

pers in insolvency showing a dis-

charge are sufficient evidence of the

fact, and no formal order written

out and signed by the judge sitting

need be produced. Willison v.

Douglas, 66 Md. 99, 6 Atl. 530.

A statute requiring justices to re-

cord their proceedings prescribes no
particular form for the record

;

hence a copy of the original writ

and of the officer's return thereon
with a copy of the minutes of the

continuance of the suit and the min-
utes of the final proceedings signed

by the justice, all of which is cer-

tified by the justice to be a true

copy, is properly admitted as a cer-

tified copy of the record. Starbird

V. Moore, 21 Vt. 529, distinguishing

Strong V. Bradley, 13 Vt. 9,
" where

the original files and entries upon
them were offered in evidence in-

stead of a record;" and Nye v. Kel-
1am, 18 Vt. 594, " where the record

was held to be defective upon its

face."

83. Trogdon v. Cleveland Stone
Co., 53 111. App. 206; Gilbert v. Mc-
Eachen, 38 Miss. 469 (written mem-
orandum of the judge made on the

inventory, or other papers relating

to the guardianship, not competent
evidence of an order allowing more
than the income to be spent on the

ward's education) ; McGuire v.

Goodman, 31 111. App. 420; Grimm v.

Hamel, 2 Hilt. (N. Y.) 434,

The minutes on the judge's docket
are not admissible to prove the pro-
ceedings in another suit, but the
record must be produced. Gurnea
z'. Seeley, 66 111. 500; Smith v. State,

62 Ala. 29 (distinguislii)ig Foster v.

State, 38 Ala. 425).
The bench docket of the trial court

is not a part of the record unless
made so by statute, and copies of ex-

tracts therefrom do not properly
form a part of a transcript of the

record of a particular case. Gunn v.

Howell, 35 Ala. 144, 7;^ Am. Dec.

484.

A justice's entries in his calendar

are not legal evidence of a judg-
ment. "The justice's calendar is

no part of the court record provided
by law. It is essentially in the na-

ture of a private memorandum of

the conclusion reached. It is true

it is designed in part as a commu-
nication to the clerk, but it has no
more legal force than an oral com-
munication would have." Miller v.

Wolf, 63 Iowa 233, 18 N. W. 889.
^An entry on a probate judge's

docket made in vacation and requiring

an administratrix to give additional

security is not admissible where it

appears that the entry was never

carried to the minutes of the court.

The statute requires the judge to

enter orders made in vacation upon
the minutes of the court, and an or-

der not so entered cannot be proved.

Green v. White, 18 Tex. Civ. App.

509, 45 S. W. 389.

84. Where the statute requires a

justice to take minutes of an exami-

nation of a garnishee defendant and

to file the same with the other papers

in the cause, such paper is the orig-

inal and best evidence of the exami-

nation, and a docket entry would not

be competent without accounting for

such original paper. Watson v. Kane,

31 Mich. 61.

The original minutes of a surro-

gate of testimony taken in a contro-

versy in reference to the granting of

letters of administration are not ren-

dered inadmissible by statute requir-

Vol. X
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c. Judgment Book. — Where by law a judgment book is required

to be kept, it is proper evidence of the judgment of the court.^°

d. Execution Docket. — An execution docket required by law

to be kept has been held to be competent primary evidence of an

execution,®*^ and of other facts properly recorded therein,^'^ though

the general rule seems to be to the contrary.^* Such a docket is,

at least, secondary evidence of a lost execution.®^

ing the testimonj^ taken to be en-

tered in a book provided for that

purpose and preserved as a part of

the records of the office. Haddon v.

Lundy, 59 N. Y. 320.

85. Baxter v. Pritchard, 113 Iowa

422, 85 N. W. 633. See also Williams

V. ]\IcGrade, 13 Minn. 46.

In an action of ejectment by one

claiming title through a mortgage

foreclosure, where it appears that the

judgment roll in the action of fore-

closure is lost, the judgment-book is

competent evidence of what matters

were determined and passed upon.

The court said: "The judgment-

book is part of the records of the

court, and is the final repository of

the determination of the court upon
every cause which passes to judg-

ment (Code Civ. Proc. sec 88). It

is, of course, a judicial record, and is

competent evidence of what matters

were considered and passed upon by

the court (Code Civ. Proc. sees. 1904,

1905) ; it is indeed the most perma-

nent memorial of those matters or-

dained by law to be kept. As the

record offered in this instance was
competent evidence of the final adju-

dication in the former suit, so its re-

citals showing acquisition of juris-

diction over the defendants therein

were evidence of the facts recited

;

the judgment thus carried on its face

evidence of its validity. . . . We
are not unmindful of the decision in

Wickersham v. Johnston, 104 Cal. 407,

and the previous cases there followed,

. . . nor do we now impugn the

principle on which they proceed, viz.,

that to render a judgment admissible

in evidence it must be shown to be a

valid judgment, and that the appro-

priate method of doing this is to pro-

duce the roll so that it may be seen

whether the court had jurisdiction to

determine the cause. But in none of

those cases does it appear that facts

Vol. X

showing that the court had jurisdic-

tion were recited in the judgment it-

self ; since such recitals are evidence

of their own truth, as numerous de-

cisions of this court establish."
" Besides Wickersham v. Johnston

and Young v. Rosenbaum. were cases

of foreign judgments, between which
and domestic judgments it may be that

a distinction lies as to mode of proof."

Simmons v. Threshour, 118 Cal. 100,

50 Pac. 312.

86. The execution docket of the

district clerk of a county is by law
made a record ; hence entries therein

are entitled to as much dignity as

the execution itself, and certified

copies of such entries are competent
evidence. Schleicher v. Markward,
6r Tex. 99, recognizing that cer-

tified copies of such entries were held

proper evidence even before the pas-

sage of this law.

87. Ross V. Davis, 30 Ga. 823 (to

show delivery of H. fa.'s to sheriff and

amount of cash due clerk on cost

a. fa.'s.) But see Duff v. Ivy, 3 Stew.

(Ala.) 140.

88. Ayers v. Roper, in Ala. 651,

20 So. 460. See also Snyder v. Nor-
ris, 6 Blackf. (Ind.) 33 and t»/m, this

article "Best and Secondary Evidence
— Judicial Records." But see Hart-

ley V. Chandler, 6 Ala. 857; Stewart

V. Conner, 9 Ala. 803.

The docket entries of a prothono-

tary are not evidence of the issuing,

service and return of a writ. They
are merely minutes of the officer; and

the writ itself, with the return en-

dorsed on it, should be produced.

Vincent v. Lessee of Huff, 4 Serg. &
R. (Pa.) 298.

89. Curlee v. Smith, 91 N. C. 112;

Buchanan v. Moore, 10 Serg. & R.

(Pa.) 275.

Where an execution has been lost

and it becomes necessary to prove

that it was issued, a transcript from
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e. As Secondary Evidence. — The minutes and other entries in

a case may be competent as secondary evidence of the lost or de-

stroyed records.""

f. Memoranda and Minutes of Inferior Court. — Informal min-
utes"^ and memoranda made on the files of the case"- in an inferior

court are competent evidence of its proceedings where a formal

the execution docket is admissible as

tending to prove that fact. And the

entries preliminary to the return and
which are necessary to an understand-
ing of the last entry constitute evi-

dence to be considered with all the

other evidence on the subject. Beck-
er V. Quigg, 54 III. 390.

90. Smith v. Allen, 112 N. C. 223.

16 S. E. 932; Hair v. Hollaraan. 94
N. C. 14; Hanna, Admr., v. Price. 22,

Ala. 826. See also " Best and Sec-

ondary Evidence— Judicial Records."

Memorandum on Judge's Calendar.

Where the original records of the

case are shown to have been destroyed

by fire, parol evidence of the memo-
randum made by the judge upon his

calendar showing that a decree of di-

vorce had been ordered is admissible

as tending to show that such a decree

had been entered of record. In re

Estate of Edwards, 58 Iowa 431. 10

N. W. 793- See also Miller v. Wolf,

63 Iowa 233, 18 N. W. 889.

Calendar Entries.— Where the

files in a cause have been lost, the

calendar entries may be given in evi-

dence to show the steps taken in the

cause before judgment. Norvell v.

McHenry, i Mich. 227.

91. Chamberlain v. Sands. 27 Me.

458.
A Magistrate's Minutes of an oral

recognizance entered into by a judg-

ment debtor are competent if the ex-

tended record has not been made.
" It has often been held that the min-
utes or memorandum upon the docket
of the clerk of the court of a magis-
trate are competent evidence of an or-

der or proceeding in court in case the

extended record has not been made.
. . . Such memorandum though
brief in its terms is competent evi-

dence to establish the fact of taking

the recognizance before the same has
been extended." Townsend v. Way,
5 Allen (Mass.) 426.

The testimony of a justice of the

peace, to the former existence of a

complaint and warrant, with his min-
utes endorsed thereon, of the subse-
quent proceedings in a case before
him, though not extended into a com-
plete record, is sufficient, upon proof
of a thorough and unsuccessful
search among his papers for the orig-
inal, to warrant the admission of sec-

ondary evidence of their contents.

Tillotson V. Warner, 3 Gray (Mass.)
574-

92. A minute entry by a police jus-

tice upon the files of the case stating

the non-appearance of the accused
and the forfeiture of his recognizance
and ordering his rearrest is proper
and sufficient evidence of his default

in an action on a recognizance. Peo-
ple V. Gordan, 39 Mich. 259, in which,
however, it appeared that the clerk

had failed to make up the record from
this minute. Contra. — Strong v.

Bradley, 13 Vt. 9; Nye v. Kellam, 18

Vt. 594-

The original summons issued by a

justice of the peace, containing an

endorsement of its service and also of

the entry of judgment against such

parties for a specified sum, is not

competent evidence to prove the judg-

ment, since the law requires the jus-

tice to keep a docket and enter his

judgments thereon, which is the

proper evidence of the judgment.
And where no docket entry has been

made at the time such summons is

offered and executed it is not error

to refuse to allow the justice who
was in court to make the entry of

judgment in the docket nunc pro

tunc. The proper way to amend the

judicial record is by application to

the court to which it belongs at the

proper time. Ramsey v. Cole, 84 Ga.

147, 10 S. E. 598.

Where a Justice Has Deceased

without making a formal record,

minutes of a judgment rendered by
him made on the writ if they show

Vol. X
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record has not been made. But such memoranda or minutes must
show the particular proceeding or act in question otherwise than
by mere inference ; they must be some sort of a record of that act

or proceeding.^^ Statutes sometimes provide for the use of the

files and minutes of a justice where the formal record has not been
made.'*'*

O. Court Stenographer's Notes. — a. Generally. — A court

stenographer's notes, except by statute, are not public records and
are not admissible as such, although accompanied by a certificate

authenticating them.'*'* It has been held, however, that under a stat-

ute admitting certified copies of papers kept under authority of law,

a certified copy of a court stenographer's notes is admissible in all

cases where the original would be competent."*^

a judgment rendered and the amount
may be received as evidence of the

judgment. Story z: Kimball, 6 Vt.

541, where the court recognizes that

no particular form of record is re-

quired to be made by the justice and
that great liberality should be used
in passing upon the sufificiency and
admissibility of an informal record.

93. In Davidson v. Murphy, 13

Conn. 213, as evidence of the judg-

ment sued on the plaintiff offered a

writ with an endorsement thereon of

its service, the declaration and the

following m'inutes in the handwrit-

ing of the justice before whom the

case was tried, signed by him

:

" Court fees paid. Plea, general is-

sue, non-assumpsit—and issue. Con-
tinued 26th September. 1836. Dam-
ages. $5.75." These minutes also in-

cluded an itemized bill of costs. The
plaintiff also offered an execution in

the usual form, counting on a judg-

ment between the parties to the ac-

tion, recovered before the justice, on
the 26th of September, 1836, for the

amount of damages and costs stated

in the minutes, endorsed with a re-

turn of iioti est inz'entns. It was ad-

mitted that the justice had since died.

These documents were held not suf-

ficient to constitute a record of a

judgment and therefore inadmissible,

there being no showing of the loss of

a once existing record. " A record,

in judicial proceedings, is a precise

history of the suit from its com-
mencement to its termination, in-

cluding the conclusion of law there-

on, drawn up by the proper officer,

for the purpose of perpetuating the

Vol. X

exact state of facts." The court held

that there was nothing in these min-
utes except by way of inference to

show an appearance by the parties or
the rendition of a judgment. "It
appears to be a mere memorandiun or
minutes of the magistrate, kept to

assist him in making up his record.

Such minutes are recognized in law,

as something distinct from the rec-

ord." The court further held that

an execution is not a record of the

judgment. " Neither the minutes of

the justice, nor the execution signed

by him, nor both, constitute a rec-

ord." In rep-ly to the contention that

this evidence should have been ad-

mitted because the justice had died

before he made a record in the case

it was held that there was no valid

judgment without a record, disap-

proving Story V. Kimball, 6 Vt. 541.

94. West V. Hayes, 51 Conn. 533
(when the justice had died or re-

moved from state).

95. Smith v. State, 42 Neb. 356,

60 N. W. 585 ; Edwards v. Heuer,

46 Mich. 95. 8 N. W. 717-

A stenographer's minutes are not

the best evidence of what transpires

at a trial so as to render oral evi-

dence of the testimony of a witness

at the trial incompetent. " Any per-

son who is present at a trial and
hears the evidence is competent to

testify with regard thereto." Wein-
handler v. Eastern Brew. Co., 46
Misc. 584, 92 N. Y. Supp. 792.- Gar-

rett V. Weinberg, 54 S. C. 127, 31

S. E. 341, 34 S. E. 70.

96. Spielman v. Flynn, 19 Neb.

342, 27 N, W. 224.
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b. Statute. — Statutes sometimes provide for the use in certain

cases of a certified transcript of the official reporter's notes, but
imder such statutes they are only competent for the purposes
therein specified."'

47. Necessity of Producing Complete Record.— A. Generally.
Generally speaking a mere extract from a record or document is

not admissible in evidence unless it appears that it contains all

that relates to the matter in question.'** This, however, does not

mean that the complete records of a particular office must be pro-

duced, but merely that so much thereof as may be relevant and
material to the matter in issue must be offered.^* Thus where the

record is in a book or in such form that it contains other unrelated

97. By statute in Iowa (ch. 9,

acts of 27th Gen. Assembl}') it is

provided that a transcript of the evi-

dence taken in the case, certified by
the official reporter, when material

and competent shall be admissible in

evidence on any retrial of the case

or proceeding in which the same was
taken, and for the purpose of im-
peachment in any case ; and shall

have the same force and effect as

depositions ; hence such transcript is

competent only on a retrial or for

purposes of impeachment. Walker
V. Walker, 117 Iowa 609, 91 N. W.
908.

A stenographer's notes of a party's

testimony in a civil case cannot ex-

cept by consent be introduced to con-

tradict him on a subsequent trial of

the same case ; and a statute author-

izing the minutes of the official sten-

ographer to be used in settling a bill

of exceptions does not give them the

character of depositions or of record

evidence generally. Edwards v.

Heuer, 46 Mich. 95. 8 N. W. 717.
98. State v. Clark, 41 N. J. L-

486; Wood V. Knapp. 100 N. Y. 109,

2 N. E. 632; Hammatt v. Emerson,
27 Me. 308. 46 Am. Dec. 598; Smith
V. Rich, 2)7 Mich. 549; Philipson v.

Bates, 2 ]\Io. 116, 22 Am. Dec. 444.

A paper purporting to be " a certi-

fied extract from the general draft of

the districts north and west of the

Ohio and Alleghany, as framed by
the surveyor general. ... re-

maining in the surveyor general's

office " was held inadmissible because
it was only an extract and it was im-

possible for the court to say how far

the parts not certified might throw

50

light on the mutilated part ofifered in

evidence. " It is for the court and
not the officer who certifies this pa-

per to determine this." Griffith v.

Tunckhouser, Pet. C .C. 418, n Fed.

Cas. No. S.823. To the same effect

Griffith V. Evans. Pet. C. C. 166, il

Fed. Cas. No. 5,822.

Detached Leaf from Postoffice

Record. — In United States v. Cuni-

mings. 25 Fed. Cas. No. 14,900, a

leaf from the register of the post-

office at a particular place showing
the entry of a certain letter was of-

fered in evidence, but it was held

necessarv to produce the register it-

self.

A document although certified to

be a true copy from the records is

not admissible as such where it shows
on its face that it is merely a suc-

cession of extracts from various doc-

uments. Barnet v. Woodbury, 40
Vt. 266.

Certificate attached to copy as evi-

dence of completeness of record. See

infra. "Certified Copies— Certificate

as Evidence."
99. Wallace v. Douglas, 114 N. C.

450. 19 S. E. 668; Farr v. Swan, 2

Pa. St. 245.
" The general rule may be stated

to be, that extracts are not admissible

in evidence, unless it appears that

the copy of the record, and, by parity

of reason, of any other instrument,

contains all that relates to the mat-
ter in question." Morrill v. Foster, 33
N. H. 379.

In a proceeding to set aside a tax

deed as a cloud upon title, the certi-

fied copies of the records relied upon
to show the invalidity of the tax deed

Vol. X
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matters, only that part which is relevant to the issues or which
forms a record of a separate and distinct proceeding need be pro-

duced.^ The record, however, of a meeting- of a board or other

official body is ordinarily considered a single record which must all

be produced.^

Practice of Land Office. — Where it is the practice of the commis-
sioner of the general land office in certifying copies of his records

and documents on file therein to include in the transcript only those

portions which apply to the particular property involved in the ac-

tion, such a certified copy though not containing the complete rec-

ord is nevertheless admissible.^

B. Ne:ci;ssity of Using Whole Re,cord. — Where the complete

record is present in court at the opposite party's disposal, no

objection can be made to extracts therefrom.*

If a party produces a record he need not read the whole of it,

need contain only so much of the

record as relates to the lots in suit.

Glos V. Dyche, 214 111. 417, y2> N. E.

757.

1. Wallace v. Douglas, 114 N. C.

450,' 19 S. E. 668.

" In admitting copies of records it

would be absurd to require a copy of

the whole book. Copies of so mucli

of the record as relates to the subject-

matter of the suit are allowed. But
there should generally be an entire

copy of the proceedings of a particu-

lar meeting or anything else done and

transacted at a particular time. Rec-

ords are usually in parts and there

should be a copy of all the matter

made up and attested as a record at

any particular time so that the jury

may have the whole evidence and the

courts be enabled to give the right

construction to what was done. But
where what relates to the matter in

question is a distinct and independent
record a copy of that is sufficient."

Woods V. Banks, 14 N. H. loi.

Under a statute providing for the

admission of certified copies of the

records of the proceedings of the

board of supervisors, a copy of cer-

tain portions of such records contain-

ing ever\'thing that was done in re-

gard to a certain matter in issue is

admissible in evidence, although it

does not contain all of the record of

the proceedings on a certain day or

session of the board. HoflFman v.

Pack, 114 Mich, i, 71 N. W. 1095.

Vol. X

2. Myers v. Clark, 41 N. J. L. 486
(town meeting). See Shepherd v.

Turner, 129 Cal. 530. 62 Pac. 106;

Hofifman v. Pack, 114 Mich, i, 71 N.
W. 1095.

3. A certified copy of the list of

lands selected for a railroad company
as required b\' law, filed with the

land office, which copy is certified to

by the land commissioner, is admis-
sible in evidence although the certifi-

cate warrants the inference that the

list of lands is not complete. " It

seems to be the practice of such de-

partment to certify a document so

far as it applies to the particular

property involved, and in this case

the list included only the land in

question here. To have certified the

whole list would have made unneces-

sary expense and encumbered the

record with voluminous papers of no
value. The same practice prevails in

certifying field notes of surveys.

See Oilman v. Riopelle, 18 Mich. 158;

Lacey v. Davis, 4 Id. 150, where it is

held that authentication according to

the practice of the department make.-^

papers admissible though not certi-

fied in accordance with our statutes."

Tillotson V. Webber, 96 Mich. 144.

55 N. W. 837.

4. An objection to extracts of rec-

ords is sufficiently answered by the

fact that the records themselves are

present in court and at the disposal

of the other party. Davis v. Mason,
4 Pick. (Mass.) 156.
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but his opponent may read portions thereof which he omitted.^

C. Record or Document Recited or Referred To. — Although

another document is recited or referred to for purposes of descrip-

tion or otherwise, it need not be produced.*'

D. Endorsements upon an original document need not appear

in a certified copy of the record of such document where the en-

dorsement though required by law is not required to be recorded.'''

E. Judicial Records. — a. Generally.— Although it is some-

times said that the record of a particular case or proceeding is an

entirety and must be produced as a whole,^ this depends upon the

5. A party who produces a judi-

cial record need not read the whole
of it, but his adversary may read the

omitted portions. Davis v. Forrest,

2 Cranch C. C. 23, 7 Fed. Cas. No.

3,634-

A party is not bound to read the

whole of a record offered by him in

evidence, but only such part as he
may deem necessary to prove the

facts he desires to establish ; the op-

posite party has a right to have the

balance read or such parts as he may
deem material to his side of the ques-

tion. Haile v. Hill, 13 Mo. 612.

6. Where an original grant could

not be obtained, and a copy thereof

was allowed in evidence, a copy of

the grant was admitted without any
copy of the plat to which the copy
of the grant referred. Rosamond v.

M'llwain, 2 Brev. (S. C.) 132.

But a plat being part of the record,

a certified copy should be annexed to

the transcript, else the record is not

admissible. Orndorff v. Munna, 3 Ti.

& J. (Md.) 70.

A mere reference in any public act

to a certain plan or record, for the

sake of certainty, does not make it

a part of the act, and hence a certi-

fied copy of the act is complete with-

out such plan or record. Garrish v.

Hyman, 29 La. Ann. 28.

A copy of the record of letters pat-

ent is not inadmissible because it fails

to contain a copy of the map which the

letters patent stated was annexed to

them, where the patent shows that

such maps were also filed with the

clerk of the county in which the land

was situated and with the commis-
sioner of the land office. New York
Cent. & H. R. R. Co. v. Brockway
Brick Co., 10 App. Div. 387, 41 N. Y.

Supp. 762.

7. Hedden v. Overton, 4 Bibb
(Ky.) 406, holding that a copy of the

record of a patent need not show the

register's endorsement on the orig-

inal that the grantee is entitled to

the land, since such endorsement
though a necessary one was not re-

quired to be recorded.

8. Alabama. — Cargile v. Ragan,

65 Ala. 287; Farley v. Whitehead, 63

Ala. 295.

Illinois. — Vail r. Iglehart, 69 111.

332.

Kentucky. — McGuire v. Kouns, 7
T. B. Mon. 386, 18 Am. Dec. 187.

Louisiana. — Dismukes v. Mus-
grove, 8 Mart. (N. S.) 375; Briggs,

Lacoste & Co. v. Campbell, 19 La. 524.

Maine. — Jay v. East Livermore,

56 Me. 107.

Michigan. — Piatt v. Stewart, 10

Mich. 260.

Missouri. — Philipson v. Bates, 2

Mo. 116, 22 Am. Dec. 444.

South Carolina. — Vance v. Rear-

don, 2 Nott & McC. 299.

Tennessee — Renshaw v. Tulla-

homa First Nat. Bank, 63 S. W.
194; Phipp ^'. Caldwell, i Heisk. 349.

Virginia. — Shite v. Clay, 7 Leigh

68.

A copy of a bankrupt's schedule is

by itself incompetent, being but part

of the whole record. Wilson v. Har-
per, 5 Rich. (S. C.) 294.

A deposition taken in another suit

between the same parties annexed to

the bill by way of schedule, is incom-

petent where there is no certified copy

of any proceedings in which it was
taken produced. Camden & A. R.

Co. V. Stewart, 19 N. J. Eq. 343-

Under a statute providing that the

exemplification of any record of any
last will and testament proved be-

fore the surrogate of any county,

Vol. X
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purpose for which the record is offered. To prove the issues in

another action the complete record must be offered."

But in general it is only necessary to produce those parts of a

judicial record which pertain to the matter sought to be proved,^**

etc., certified under the seal of the

officer having such record, shall be
received in evidence with the same
effect as the original will, a mere ex-

emplification of the will recorded in

the surrogate's court as having been
proved, which exemplification does
not contain the proof taken before the

surrogate, is not sufficient, since it

is not a complete copy of the record

which includes the proofs as well as

the will. Hill v. Crockford, 24 N. Y.

128.

A Plea of Guilty based upon an
affidavit charging the defendant with

a criminal act, is not admissible in

a civil action for the same act with-

out producing such affidavit or a copy
thereof. Heeney v. Kilbane, 59 Ohio
St. 499, 53 N. E. 262.

9. To prove what the question in

issue in a previous suit was, the

complete record of the suit, and not

a detached special plea filed in it,

must be produced. Foot v. Glover,

4 Blackf. (Ind.) 3i3-

10, United States. — V r\&s\. v.

Glenn, 51 Fed. 400, 2 C. C. A. 305;
O'Hara v. Mobile etc. R. Co., 76
Fed. 718, 22 C. C. A. 512.

Illinois. — Walker v. Doane, 108

111. 236 (separate portions of the rec-

ord may be offered one at a time) ;

Phillips V. Webster, 85 111. 146.

Indiana. — Anderson v. Ackerman,
88 Ind. 481 ; Jones v. Levi, 72 Ind.

586.

Texas. — Townsend v. Munger, 9
Tex. 300; Lee v. Wilkins, i Posey
Unrep. Gas. 287.

Where a sheriff is sued for waste

of property seized under legal proc-

ess, the record of the case in which
the writ was issued, including the

writ, may be read without reading

the return. State v. Lawson, 8 Ark.

380, 47 Am. Dec. 728.

A bill and a decree in another

suit are admissible in evidence with-

out producing the remainder of the

record when offered for the purpose

of showing that the land thereby de-
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creed to be conveyed was the same as

that described in the bond which
formed the basis of the action in

which the evidence was offered, since

only that portion of the record which
concerns the matter in question need
be produced. Francis v. Hazlerig, i

A. K. Marsh. (Ky.) 93.

Except in Criminal Trial for Per-

jury it is only necessary to introduce

in evidence cuch parts of the record

of another proceeding as relate to

matters in issue. By the code the

consent of accused is necessary be-

fore part only of the record may be
given in evidence in a prosecution for

perjur^^ McClaughertv v. Cooper,

39 W. Va. 2,^2, 19 S. E. 415.

A certified copy of some of the or-

ders made in a criminal case is not

inadmissible because unaccompanied
by all of the remainder of the record

where the certificate of the clerk

shows it to be a true copy of all of

the entries which the certificate pur-

ports to certify, and the entries of-

fered include the record of the ren-

dition of a verdict of not guilty, al-

though not including the formal judg-

ment and discharge of the prisoner.

McLeod V. Crosby, 128 Mich. 641,

87 N. W. 883.

In Louisiana the production of the

entire record in mortuary and in

insolvency proceedings is not neces-

sary in order to prove a single fact

or date of a certain part of the pro-

ceedings. Sarrazin v- W. R. Irby Ci-

gar & Tobacco Co., 93 Fed. 624, 35
C. C. A. 496; Henderson v. Maxwell,
22 La. Ann. 357.

Foreign Judicial Record— Ran-
som V. Wheeler, 12 Abb. Pr. (N. Y.)

139; Packard v. Hill, 7 Cow. (N.

Y.) 434-
Presumptions in Aid of Partial

Record— A part of a record will

generally prove what it purports to

prove but cannot prove more than

that, and no liberal presumptions can

be entertained or resorted to for the

purpose of supplying omissions, aid-
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and if the opposite party desires more of the record he must him-
self ofifer \i}^

And where the purpose is not to prove a judicial proceeding but

rather to show the contents of a part of the record or that a par-

ticular step was taken, only the portion immediately involved need
be shown.^- The pleadings alone need be introduced where relied

on as an admission^^ or waiver.^*

b. Effect of Certificate. — It has been held that when a certified

copy of a judicial record is offered in evidence its admissibility is

governed by the certificate, and if that recites that the copy is a

complete transcript of the record as it appears the copy is admis-
sible for what it is worth although it may be necessary to supple-

ment it by other evidence.^''''

c. Statute. — By statute particular portions of judicial records

ing deficiencies or explaining the im-

port of its language. It is only wlien

the whole of the record is introduced

in evidence that liberal presumptions
can be invoked to aid the record.

Capital Bank v. Huntoon, 35 Kan.

577, II Pac. 369.

Inventory of Estate Where the

object is to establish that certain

property made part of the estate,

an extract from the inventory is

proper evidence, and the whole need
not be produced. Thatcher v. Cam-
lier, 4 La. 272.

11. Priest V. Glenn, 51 Fed. 400,

2 C. C. A. 305; Walker v. Doane,
108 111. 236.

12. Clayton v. Clayton, 4 Colo.

410.

The entire record need not be pro-

duced when parts of record are used

in evidence as original papers and
not in connection with such record.

Brown v. Patton (Tenn.), 48 S.

W. 277.

Extracts from the inventory of

an estate or from the proces-verbal

of the sale, when duly certified, are

admissible in evidence without pro-

ducing copies of the whole of the

originals. Perkins v. Dickson, i

Rob. (La.) 413.

A certified copy of an order of the

federal court adjudging a corporation

a bankrupt, being a copy of a judg-

ment of the federal court, is compe-
tent evidence under statute relating

to exemplification of judicial records,

without production of remainder of

recprd, when ofifered collaterally to

main issue to show that order was

made. Rosenfeld v. Siegfried, 91
Mo. App. 169.

Where the existence of another de-

cree is the only point of inquiry, an
exemplification of the decree alone is

sufficient, without proof of the other

proceedings. Adams v. Olive, 62 Ala.

418; Locke V. Winston, 10 Ala. 849.

13. Henderson v. Cargill, 31 Miss.

367; Clayton v. Clayton, 4 Colo. 410;
Gay V. Rogers, 109 Ala. 624, 20
So.' 2,7.

14. Numbers v. Shelly, 78 Pa. St.

426 (to show waiver of exemption).
15. Eberts v. Eberts. 55 Pa. St.

no; Schuylkill & Dauphin Imp. Co.

V. McCreary, 58 Pa. St. 304 ; Edmiston
V. Schwartz, 13 Serg. & R. (Pa.) I35-

See also Anderson v. Ackerman, 88
Ind. 481 ; Guilford v. Love, 49 Tex.

715. But see infra, "Certified Copies
— What Certificate Must Show," and
Christian z: Whitehall, 16 Serg. & R.

(Pa.) 98.

An exemplification, duly certified

according to the act of congress, of a

petition in bankruptcy, schedules, cer-

tificate and endorsement of filing as

the same remain on file in the clerk's

office of the United States district

court, is admissible in evidence in a

Pennsylvania court though it does not

appear from the certificate or exem-
plification that said papers constitute

the entire record of said bankruptcy
proceeding. Bonesteel z'. Sullivan,

104 Pa. St. 9 ; alitcr, if it appears af-

firmatively from the certificate or ex-

emplification that said papers com-
prised only a part of the record in the

case.

Vol. X
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arc sometimes made competent evidence of the facts shown thereby

without producing the remainder of the record. ^°

d. Judgment. (!•) Generally. — Some courts hold that a judg-

ment or decree cannot be proved by the record thereof alone or a

copy, but that it is necessary to show the remainder of the pro-

ceedings in the case.^' Others hold that it is necessary to produce

only the record of the judgment or decree owing to the presump-

tions of regularity and jurisdiction which attach to it, or because

of the recitals contained in it.^^

16. See Hankinson v. Charlotte R.

Co., 41 S. C. I, 19 S. E. 206.

By statute an authenticated copy of

the certificate of probate is sufficient

evidence of the appointment of an
executor in another state. " The fact

that he has been appointed and quaH-
fied by the court is evidence that he

was duly and rightfully appointed and
presupposes that all the prerequisites

to a rightful appointment had been
shown." Smith v. Roach, 7 B. j\Ion.

(Ky.) 17. See also Owings v. Beall,

I Litt. (Ky.) 257.

Certified Copy of Order of Probate

Court settling administrator's ac-

count held admissible without pro-

duction of record of prior proceeding
of court to show its jurisdiction to

make such an order, being expressly

made admissible by statute. Ewell
County Judge v. Prescott, 38 Wis.

274.
17. Mason v. Wolfif, 40 Cal. 246

(But see Simmons v. Threshour, 118

Cal. 100. so Pac. 312, holding that

recitals in the judgment of the pre-

vious proceedings are sufficient prima
facie to dispense with their produc-
tion) ; Stark v. Billings, 15 Fla. 318;
Ashmead v. Wilson, 22 Fla. 255;
Walls V. Endel, 20 Fla. 86; Willis

V. Louderback. 5 Lea (Tenn.) 561;
Garrick v. Armstrong, 2 Coldw.
(Tenn.) 265; Christian v. Whitehall,

16 Serg. & R. (Pa.) 98.

A certified copy of a decree for

the allowance of an executor's ac-

count from the minutes of the or-

phan's court unaccompanied by the

account itself, is not sufficient evi-

dence of a balance remaining upon
settlement of account in hands of

executor, in action against sur\-iving

executor upon suggestion of devas-

tavit ; a duly certified copy of both

decree and account should be pro-
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duced by plaintifif. Bartow v. Mor-
ris, 13 N. J. L. 8.

Judgment of Sister State Kus-
ler V. Crofoot, 78 Ind. 597; State v.

Misenheimer, 123 N. C. 758, 31 S.

E. 852.

18. Whitmore v. Johnson's Heirs,

10 Humph. (Tenn.) 610 (decree di-

vesting title from one and vesting

it in another) ; Alexander v. Grand
Lodge A. O. U. W., 119 Iowa 519,

93 N. W. 508 (decree of divorce) ;

Mayfield v. Kilgour, 31 Md. 240;
Starke v. Gildart, 4 How. (Miss.)

267; Sanet v. Taylor, 12 Heisk.

(Tenn.) 488; Dickinson v. Railway
Co., 7 W. Va. 390.

A certified copy of a decree of

partition which showed that it was
made upon the report of commis-
sioners based upon the consent of

the parties and containing nothing
indicating a want of jurisdiction,

was held admissible without produc-
ing the proceedings prior thereto.

Warren v. Frederichs, 76 Tex. 647,

13 S. W. 643.

A decree of partition oflfered as a

link in a chain of title is not inad-

missible because service on the par-

ties is not shown, or the proceedings

upon which it was based are not pro-

duced, when the decree itself recites

that the defendants were duly cited

and made default. When judgment
is relied upon in a collateral proceed-

ing it is the judgment and not the

proceedings had in the case which
must be adduced." If there is

nothing in the proceedings in the

cause of which the opposite party

may avail himself he should show
it, but he cannot require that his ad-

versary shall introduce it in evi-

dence for him. The statute requires

the decree of partition or the judg-

ment by which title to land is recov-
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(2.) The True Rule seems to be that for the purpose of proving
the existence and contents of a judgment the record thereof or an
authenticated copy is sufficient without producing the remainder of

ered to be recorded before it can be
received in evidence. . . . but
does not require the record of all the
proceedings in the cause." True-
heart V. McMichael, 47 Tex. 222.

In an action on a judgment of
another state, a plea denj'ing the

existence of the record of such a
judgment is fully met by legal proof
of such a record and it is not nec-

essary to introduce an authenticated

copy of the record of the entire pro-
ceedings, but a prima facie case is

made by the introduction of a copy
of the judgment itself. "This plea

could not be construed as calling

for the record of the entire proceed-
ings but simply for legal and proper
evidence of the verdict and judgment
sued on." Little Rock Cooperage
Co. z'. Hodge, 112 Ga. 521. 37 S.

E. 743. following Gibson v. Robinson,

90 Ga. 756, 16 S. E. 969, 35 Am. St.

Rep. 250.

It is not essential to the admissi-

bility of a judgment setting apart

a year's support that the party offer-

ing it should produce a transcript

of the proceedings in the court of
ordinary leading up to it.

" It is

well settled that a judgment of the
ordinary setting apart a \-ear's sup-

port is a judgment of a court of gen-
eral jurisdiction and the presump-
tion is that everything necessarj' to

authorize the rendition of such judg-
ment was properly done
Therefore it is not essential to the
admissibility of such judgment that

it should be accompanied by a tran-

script of the proceedings leading up
to it." Stringfellow v. Stringfellow,

112 Ga. 494, 2,7 S. E. 767.

A party may prove his naturaliza-

tion by an exemplified copy of the
record thereof in a court of compe-
tent jurisdiction without showing the

preliminary proceedings necessary to

give the court jurisdiction, namely,
the petition, declaration and oath of
allegiance, where these proceedings
are recited in the record. The Acorn,
2 Abb. U. S. 434. I Fed. Cas. No. 29.

Where a former judgment was

pleaded as res judicata, it was held
that the record of the judgment was
competent evidence in support of
the plea without showing the pre-
vious pleadings or proceedings upon
which it was based. The holding is

apparently based upon various statu-
tory provisions which " show that
special force and effect are given to
the judgment entries of courts in

this state having general jurisdiction.
In such cases the judgments are pre-
sumed to have been duly rendered
by a court having jurisdiction not
only of the subject-matter of the lit-

igation but of the litigants so far as
necessary to authorize the rendition
of the judgment. . . . The com-
petency of judgment entries and
even of entries in the judgment
docket without other parts of the
record has been frequently recog-
nized by this court." American Em-
igrant Co. V. Fuller, 83 Iowa 599.
50 N. W. 48.

" WHien the decree is so distinct

and certain as to be understood with-
out reference to the pleadings and
other proceedings, the same need not
be attached to the decree." Beck v.

Henderson, 76 Ga. 360.

In an action by an heir against an
administrator to recover his share of
the estate, the defendant may intro-

duce copies of judgments or decrees
rendered against him as administra-
tor, to show the amount for which
he is made liable, without producing
complete transcripts in each case.

Chinn v. Caldwell, 4 Bibb ( Ky. ) 543.

Sentence of Condemnation by
Court of Admiralty. — In Hourque-
bie V. Girard. 2 Wash. C. C. 212, 12

Fed. Cas. No. 6,732, a sentence of
condemnation by a vice admiralty
court was held properly admitted
without producing the rest if the rec-

ord, it " being full and showing the
ground of condemnation and the
property condemned." To the same
effect Gardere f. Columbian Ins. Co.,

7 Johns. (\. V.) 514.

A Certificate of the Discharge of
a Bankrupt need not set out the

Vol. X
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the record.^" But when the record of a judgment is offered as an
estoppel or as an adjudication upon certain facts it must be ac-

whole record in order to be compe-
tent evidence. Pennell v. Percival,

13 Pa. St. 197.

19. Bngland. — Jones v. Randall,

Cowp. 17.

Alabama.— Adams v. Olive, 62

Ala. 418.

Arkansas. — Denton et al. v. Rod-
dy. 34 Ark. 642.

Florida. — Watson z>. Jones. 41 Fla.

241, 25 So. 678.

Georgia. — Kerchner v. Frazier, 106

Ga. 437, 32 S. E. 351 ; Stringfellow v.

Stringfellow, 112 Ga. 494, 2>7 S. E.

767.

Illinois. — Phillips v. Webster, 85
111. 146.

Missouri. — Jones v. Talbot, 9 IMo.

121.

New York. — Gardere v. Columbian
Ins. Co., 7 Johns. 514.

North Carolina. — Rainey v. Hines,

121 N. C. 318, 28 S. E. 410; McLeod
V. Bullard, 84 N. C. Si5-

Virginia. — White v. Clay's Exrs.,

7 Leigh 68; Wynn v. Harman, 5

Gratt. 157. See Clark v. Hebert, 15

La. Ann. 279.

In Gibson v. Robinson, 90 Ga. 756,

16 S. E. 969, 35 Am. St. Rep. 250,

which was an action against the sure-

ties on an administrator's bond, a

certified copy of a judgment of the

superior court against the administra-

tor in an action on a claim against the

estate was held properly admitted to

prove the devastavit, such judgment
being prima facie evidence of the suf-

ficiency of the assets of the estate.
" It was only to prove the fact of

rendition of the judgment and the

contents thereof that a certified copy
of the judgment entry " was tendered
in evidence. The existence and con-

tents of such judgment was the sole

subject of inquiry so far as the suit

which resulted in it was concerned."
The court distinguishes Mitchell v.

Mitchell, 40 Ga. 11, on the ground
that a verdict is not a judgment; and
Dupont V. Mayo, 56 Ga. 304. "The
reason of the opinion " in this last

case " may go too far, but limited and
explained by the facts of the case it

led to no incorrect result."

Where a decree of divorce is not ofi

Vol. X

fered to operate as an estoppel but only
by way of explanation and as corrob-
orative of witness, failure to prove
pleadings and depositions is not an
objection to its introduction in a col-

lateral' suit. Droop V. Ridenour. 11

App. Cas. (D. C.) 224.

In an Action by a Judgment Cred-

itor to Set Aside an Assignment by
a judgment debtor, a certified copy
of the record of the judgment is com-
petent and sufficient to show the judg-
ment without producing the remain-
der of the record. " While the tran-

script of a judgment would not be

evidence of the contents of the judg-
ment roll so as to operate as an es-

toppel under the provisions of § 933
of the Code of Civ. Proc, it is evi-

dence of the fact that a judgment has
been duly recovered and of all the

matters that it recites under the pro-

visions of law for the purpose of

showing the right of the plaintiff in

this action to the relief which he
seeks." This section of the Code
makes a certified copy of a record

kept in pursuance of law in a pub-
lic office of the state equally compe-
tent with the original. Bailey v
Fransioli, loi App. Div. 140, 91 N.
Y. Supp. 852; citing Non-Electric
Fibre Mfg. Co. v. Peabody, 28 App.
Div. 442, 51 N. Y. Supp. III. See
Mayfield v. Kilgour, 31 Md. 240.

Prosecution for Illegal Escape.

On the trial of one indicted for an

illegal escape from the penitentiary,

a certified copy of the judgment o£

the circuit court sentencing the de-

fendant to serve in the penitentiary is

competent to prove that he was legal-

ly in the custody of the keeper of the

penitentiary without a transcript of

the whole record of conviction. By
statute a certified copy of the judg-

ment is made a sufficient authority to

the sheriff to execute it and is there-

fore sufficient to show that the de-

fendant's confinement in the peniten-

tiary was lawful. Hudgens v. Com.,
2 Duv. (Ky.) 239. See also Sand-
ford V. State, II Ark. 328, holding

sufficient a transcript of the original

conviction showing that the defend-

ant was sentenced for the crime al-
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Bi

companied by the remainder of the record in the case.-" The rea-

sons on which the judgment was founded do not need to appear
in it, and hence their absence is no vaHd objection to its introduc-

tion.^^ It has been held that although a transcript of a judgment-^

leged in the indictment for escape.

20. Alabama. — Adams v. Olive,

62 Ala. 418; Smith v. McGehee, 14
Ala. 404.

Florida. — Watson v. Jones, 41
Fla. 241, 25 So. 678.

Georgia. — Gibson v. Robinson, 90
Ga. 756, 16 S. E. 969, 35 Am. St.

Rep. 250.

Louisiana — Bussy & Co. v. Nel-
son, 30 La. Ann. 25; Clark v. He-
bert, 15 La. Ann. 279; Brown f.

King, 3 La. Ann. 504; IMayo v. Brit-

tan, 34 La. Ann. 984.

A^eiv York. — Non-Electric Fibre
Mfg. Co. %\ Peabody, 28 App. Div.

442, 51 N. Y. Supp. III.

North Carolina. — Rainey v. Hines,
121 N. C. 318, 28 S. E. 410.
" In the case of Gibson v. Robin-

son, 90 Ga. 756, 16 S. E. 969, Justice

Lumpkin, deHvering the opinion of

the court, clearly expresses the rule

on this subject in the following lan-

guage :
' It is well recognized as a

general rule that where a judgment
is relied on as an estoppel, or as es-

tablishing any particular state of facts

of which it was the judicial result, it

can be proved only b\' offering in evi-

dence a complete and duly authenti-

cated copy of the entire proceedings

in which the same was rendered. But,

where the only direct object to be

subserved is to show the existence

and contents of such judgment, this

rule does not apply, and a certified

copy of the judgment entry of a

court of record possessing general

original jurisdiction is admissible, by
itself, to prove rendition and con-

tents.' " Kerchner v. Frazier, 106

Ga. 437, 32 S. E. 351 ; citing and quot-

ing 3 Tayl. Ev. § 1574a; I Greenl. Ev.

§511.
A transcript of a foreign judgment

of divorce, containing a copy of the

complaint with indorsement there-

on, the writ of summons with re-

turn of service, and file marks in-

dorsed thereon, and copy of decree

was held to be a sufficient transcript

of the entire record. Williams v.

Williams, 53 Mo. App. 617.

Action on Judgment.
Eaton, 98 Ind. 591.

In an action on a judgment it is

sufficient to produce an exemplifi-

cation of the writ, declaration, pleas

and judgment, the execution need
not be included. Erb v. Scott, 14
Pa. St. 20.

In an Action on a Foreign Judg-
ment where the certified copy of the

record shows that an execution was
issued but contains no copy of the

same with the proceedings had under
it, the copy of the record is not ad-
missible because the best evidence
of the execution and the proceedings
under it is a certified copy of the
record of the same. Howell v.

Shands & Co., 35 Ga. 66.

Judgment of Sister State A
cop3' of a naked judgment of a sister

state is not sufficient to make proof
of matters contained in it. The
whole of the record must accompany
the judgment to give it effect in our
courts. Tait v. De Ende's Exrs., 18

La. Z2,- ^

21. West Feliciana R. Co. v.

Thornton, 12 La. Ann. 736.

22. Where the transcript of a
judgment is otherwise competent
evidence it cannot be excluded solely

on the ground that it does not con-
tain copies of all the pleadings and
proceedings in the cause. " The cer-

tified copy was competent evidence
of all it contained, and nothing more.
It might be true that if the other
proceedings of the court and the
pleadings in the cause were not sup-
plied and given in evidence the

mere copy of the judgment and de-
cree w^ould not be sufficient evi-

dence, but it would be none the less

competent as evidence for whatever
it might be worth. Gale v. Parks,

51 Ind. 117. The other proceedings
and pleadings in the cause may have
been supplied by other competent
evidence, and, as the contrary is not
shown by the record, we would be
bound to presume, if necessary, in

aid of the judgment below, that

such other evidence was introduced."

Vol. X
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or order^^ may not be sufficient proof because not supported by the

rest of the proceedings in the case, yet when offered it cannot be

exchided but is admissible for what it is worth. But even where it

is proper to introduce a portion of the records of a case or pro-

ceeding, the opposite party may introduce the remainder thereof

to show a lack of jurisdiction.-*

(3.) Courts of Inferior and Limited Jurisdiction. — To prove a judg-

ment of a court of limited and inferior jurisdiction such as a jus-

tice court, enough of the record must be produced to show juris-

diction.^^

(4.) Recitals.— The recitals in a judginent may be sufficient to

supply the absence of the preliminary records and proceedings upon

which it is based.-*^ But a recital in an order, of a jurisdictional

requisite-^ has been held insufficient, and so has a recital of a judg-

Anderson v. Ackerman, 88 Ind. 481.

23. A certified copy of proceed-

ings had in the probate court in an
estate is admissible if relevant so far

as it goes. It is not rendered in-

competent because not complete or
because other proceedings may con-

trol its effect. Guilford v. Love,

49 Tex. 715. holding competent certi-

fied copies of orders of the probate

court. Citing Townsend v. Hunger,
9 Tex. 300.

24. Hankinson v. Charlotte R.

Co., 41 S. C. I, 19 S. E. 206.

25. Adams v. Tiernan, 5 Dana
(Ky.) 394; Wells v. American Exp.
Co., 55 Wis. 23, II N. W. 537, 12 N.
W. 441, 42 Am. Rep. 695; Benn v.

Borst, 5 Wend. (N. i^.) 292; In re

Lawrence, Tuck. Sur. (N. Y.) 64;
Simons v. De Bare, 4 Bosw. (N. Y.)

547-

In a collateral proceeding a simple

transcript from the docket or book
of entry of a magistrate is insuf-

ficient proof of judgment: so much
of the proceeding as shows jurisdic-

tion should appear. Donald v. Mc-
Kinnon, 17 Fla. 746.

26. Arkansas. — Wilson v. Spring,

38 Ark. 181.

California. — Simmons v. Thresh-
our, 118 Cal. 100, 50 Pac. 312 {modi-
fying Mason v. Wolff, 40 Cal. 246,

and Harper v. Rowe, 53 Cal. 233).
Georgia. — Beck v. Henderson. 76

Ga. 360 ; Stringfellow v. Stringfellow,

112 Ga. 494, 37 S. E. 767.

Indiana. — See Yeager v. Wright,,
112 Ind. 230, 13 N. E. 707.

Mississippi.— Monk v. Home, 38

Vol. X

Miss. 100, 75 Am. Dec. 94; Dogan v.

Brown, 44 Miss. 235.

Missouri. — Blackburn v. Jackson,
:'6 Mo. 308.

Tennessee. — Verhine v. Ragsdale,

96 Tenn. 532, 35 S. W. 556.

Texas. — Trueheart v. McMichael,
47 Tex. 222.

The service of a summons is suf-

ficiently shown by a recital, of such

a fact in the decree. " The fact was
an essential preliminary to the entry

of the decree, and of facts of that

nature the recital is prima facie evi-

dence." Norton v. Meader, 4 Sawy.
603, 18 Fed. Cas. No. 10,351, per
Field, C. J.

The recitals in a record of a de-

cree of foreclosure of the previous
proceedings in the case are at least

sufficient prima facie evidence there-

of to supply the missing original

papers showing such proceedings.

Koons V. Brvson, 69 Fed. 297, 16

C. C. A. 227.
'

27. An affidavit of non-residence
being a preliminary jurisdictional

prerequisite to an order for the ap-

pearance of non-resident defendants
in partition cases its existence cannot
be proved by a recital in the order.
" Without the previous existence of

the affidavit no order could be
made which would be evidence of

anything. To make the order evi-

dence of the affidavit is then merely
to assume the prior existence of the

affidavit which alone could make the

order evidence of it. This would be
reasoning in a circle." Piatt v. Stew-
art, 10 Mich. 260.
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ment in an execution,^^ to supply essential portions of the record.

e. Verdict. — A verdict or copy thereof is not competent evi-

dence of the facts found by it unless accompanied by the judgment
or decree,-" but when offered merely to show the fact that a ver-

dict was rendered is competent by itself.-'"'

f. Bxecution. — Ordinarily before an execution is competent evi-

dence in support of any claim made under it the judgment or de-

cree upon which it is based must be produced.'''^ But an officer may
vindicate or defend his right to the possession of property levied

upon by producing the writ without the judgment.^^

28. A recital of the judgment in

the execution is not competent evi-

dence against third persons. Frazee
V. Nelson, 179 Mass. 456, 61 N. E.
40, 88 Am. St. Rep. 391.

29. Fowler v. Stoneham, 6 Tex.
60. See also Donaldson v. Jude, 2
Bibb (Ky.) 57; Pitton v. Walter, i

Str. (Eng.) 162; Velott J'. Lewis, 102

Pa. St. 326.

A verdict of a jury is not a judg-
ment or decree, and even when ac-

companied by the pleadings would not
be admissible in evidence for most
purposes if no judgment or decree ap-

peared. Gibson V. Robinson, 90 Ga.

756, 16 S. E. 969, 35 Am. St. Rep. 250.

A copy of a verdict in an equity

case unaccompanied by the bill, an-

swer and other parts of the record,

is not competent evidence. Mitchell

V. Mitchell, 40 Ga. 11.

30. Pitton V. Walter, i Str.

(Eng.) 162; Waldo v. Long, 7 Johns.
(N. Y.) 173; Kip V. Brigham, 7
Johns. (N. Y.) 168.

31. United States. — Campbell %'.

Strong, Hempst. 265, 4 Fed. Cas. No.
2,367a ; Tindall v. Murphy, Hempst.
21, 23 Fed. Cas. No. i4,0SSa.

California. — Vassault v. Austin. 32
Cal. 597.

Missouri. — Ramsey v. Waters, i

Mo. 406.

New York. — Wilson v. Conine, 2

Johns. 280.

Pennsylvania.— Gaskell v. Morris,

7 Watts & S. 32.

South Carolina.— McCall v. Boat-
right, 2 Hill 438.

Vermont. — Richardson v. Pearl, i

Chip. (Vt.) 113.

In an action against a sheriff for

false return of nulla bona, the exe-
cution cannot be admitted in evidence

without judgment. State v. Records,
5 Har. (Del.) 146.

In a suit by the sheriff against a

purchaser at sheriff's sale to recover
damages for breach of contract of
sale, the writs of alias and pluries

venditioni e.vponas are not evidence
without the record of the judgment
and previous process, requisite to

show that same was legally issued,

but such error is cured by afterwards
reading the record in evidence. Gas-
kell V. Morris, 7 Watts & S. (Pa.) 32

Contra. — In the trial of a claim
arising upon the levy of an execution,

it is not necessary for the plaintiff

in execution to produce the judgment
upon which his execution is founded,
but the latter may be read in evidence
without the judgment. " The rule of

the common law is this : If the de-

fendant in execution brings trespass

against the sheriff, he (the sheriff)

can justify, by the evidence of the

writ without producing the judg-
ment; but if a third person brings
trespass against the sheriff the sher-

iff can defend only upon producing
the judgment and the writ." But
these rules do not apply to a claim

under the Georgia law which is not
analogous to the action of trespass.

Deloach v. Myrick, 6 Ga. 410. See
also Carlton v. King, i Stew. & P.

(Ala.) 472 (holding the same under
a similar law) ; Bettis v. Taylor, 8
Port. (Ala.) 564.

32. Blackley v. Sheldon, 7 Johns.
(N. Y.) 32; Deloach v. Myrick, 6
Ga. 410; Hunter v. McElhany, 2

Brev. (S. C.) 103. But see Martin v.

Podger, 2 W. Bl. (Eng.) 701, 5 Burr.

2631; Lake V. Billers, i Ld. Raymond
(Eng.) 722,-^

In an action of trover by a con-

Vol. X
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g. In Support of Judicial Conveyance. — In support of a judicial

conveyance it is not competent to introduce an execution without

producing the judgment or decree upon which it is based. ^^ The
whole of the proceedings in the case need not be produced, but

only sufficient to show jurisdiction to render the judgment,^* and

stable against a stranger, for the

value of goods taken under an exe-

cution, the production of the execu-
tion, without the judgment, is suf-

ficient to support the action. Spoor
V. Holland, 8 Wend. (N. Y.) 445.
For the purpose of defending his

possession of property levied on un-
der execution, the officer may intro-

duce in evidence the writ of execu-
tion and his levy thereon without be-

ing compelled to produce the judg-
ment upon which the execution is-

sued. Parsons v. Hedges, 15 Iowa
119.

Contra. — The mere record of a

judgment by a justice of the peace

is not sufficient to justify a seizure

by a constable on an execution issued

thereon but the summons and the re-

turn thereon must be introduced to

show that the court had jurisdiction.

McDonald v. Prescott & Clark, 2

Nev. 109.

33. Wilson v. Connie, 2 Johns. (N.
Y.) 280; Vassault v. Austin, 32 Cal.

597. See Kennedy & Co. v. Clayton,

29 Ark. 270.

An order of sale is not competent
evidence of title without producing
a copy of the judgment, although the

order recites the existence of such
judgment; such recital is not compe-
tent evidence. Bermea Land &
Lumb. Co. V. Adoue, 20 Tex. Civ.

App. 655, 50 S. W. 131.

Execution on Deficiency Judg-
ment— An execution reciting a

sale on foreclosure and the amount
of the deficiency is not admissible in

an action of ejectment in support of

a title acquired under an execution

sale for such deficiency, but the rec-

ord of the docketing of the deficiency

judgment and the return of the sher-

iff on the foreclosure sale showing
the amount of the deficiency must be

introduced. Leviston v. Henninger,

77 Cal. 461, 19 Pac. 834.
34. Vaughn v. Burton, 113 Ga.

103, 38 S. E. 310.

In proof of title under a sheriff's

Vol. X

sale, the copy of the judgment and
so much of the record as shows an
appearance of the parties, or service

of the process on the defendant, is

sufficient, without a complete tran-

script. " It is a general rule, that

records, when used in evidence, must
be produced entire. But this rule is

laid down with some exceptions and
limitations. The reason assigned for

it is, that the part of the record which
is lacking, may give the rest a differ-

ent meaning. Where a record is used
as evidence to prove the facts therein

contained, the rule well applies. But
where it is only used as it is here,

to show the fact that there was such
judgment, then, so much of the rec-

ord as is relevant, is frequently per-

mitted to be used. Here the fact to

be shown was, that there was such

judgment to warrant the execution,

and enough of the record is produced
to establish that fact. It would be

highly inconvenient to compel parties

who hold titles under sheriff's sales,

to produce from distant counties com-
plete records in suits in chancery or

at law, as part of their title. Enough
of the record in such case to show
a valid judgment, by the service of

process, or appearance of the parties,

is sufficient, and this copy produced,

shows that the parties appeared."

McGuire v. Kouns, 7 Mon. (Ky.) 386.

In an action to recover damages for

trespass on land described in the deed

made in pursuance of a chancery de-

cree, the decree directing said deed

to be made, and the decree itself may
be offered in evidence without pro-

ducing the whole record, the decree

sufficiently describing the land di-

rected to be conveyed. Guinn v.

Bowers, 44 W. Va. 507, 29 S. E. 1027.

Where a deed made by commis-
sioners under a decree is offered in

evidence as a connecting link in the

title, so much of the record of suit

in which decree was made as will sat-

isfactorily show that persons having
legal title to land conveyed were
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it has been held that only the judgment need be produced, the bur-

den of showing a lack of jurisdiction being on the party question-

ing it.^^ Some courts, however, hold that the whole record of the

case must be produced.'^'*

h. Collateral Proceedings. — Where as an incident to the prin-

cipal proceeding a collateral contest arises, the record thereof al-

though forming part of the record in the principal proceeding
may be admissible without producing the record of the whole pro-
ceeding.""

i. When Record is Lost or Destroyed. — When a record is lost,

destroyed, or otherwise unavailable, a copy offered as secondary
evidence need not contain all of the proceedings in the case.^^ So

parties to the suit and as will identify

the land must be produced. Wag-
goner V. Wolf, 28 W. Va. 820.

If a decree of partition and report

of commissioners appointed to divide
the land on which decree is based
sufficiently designate the land referred

to in the decree, they are competent
evidence without the whole record.

Wynn v. Harman, 5 Gratt. (Va.) 157.

See also Masters v. Varner's Exrs.,

5 Gratt. (Va.) 168, 50 Am. Dec. 114.

A registered certified copy of a de-

cree directing sale of the lands and
reinvestment of the proceeds, setting

out all the essential facts upon its

face, is admissible in support and ex-

planation of the deed taken, without
copies of any other portion of decree.

Verhine v. Ragsdale, 96 Tenn. 532, 35
S. W. 556.

35. As a foundation for the intro-

duction of an execution and a sher-

iff's deed it is only necessary to pro-

duce the entry of judgment. If the

adverse party questions the jurisdic-

tion of the court he must produce the

proceedings anterior to the judgment.
Maverick v. Salinas, 15 Tex. 57. See
also Hair v. Melvin, 47 N. C. 59.

And see Price v. Emerson, 14- La.

Ann. 141.

36. If a party attempts to avail

himself of a decree as an adjudica-

tion upon the subject-matter, or as a

link in his chain of title founded on
a judicial sale under the decree, he
must produce the judgment roll, so

that, amongst other things, the court

may determine whether the court

which rendered the decree had juris-

diction of the subject-matter. Har-
per V. Rowe, 53 Cal. 233 ; Townshend
V. Wesson, 4 Duer (N. Y.) 342. See

also Glidewell v. Spaugh. 26 Ind. 319.
But a deed purporting to be exe-

cuted under a decree in chancery may
be introduced in evidence without
producing an exemplification of the
whole chancery record, where party
does not seek to show title in him-
self, but merely that he and his ad-
versary claim a common source of
title. Nixon v. Porter, 34 Miss. 697,
69 Am. Dec. 408.

37. Where an incidental contest

arose in the progress of an action for

the settlement of a partnership, as to

the payment of a note to a receiver

appointed by the court, which was
cumulated with the main action but

had no connection with other matters

in contest, an extract from the rec-

ord containing all the proceedings rel-

ative to the note, is admissible al-

though objected to as not being a
complete transcript of all the pro-

ceedings in the case, where the whole
would have been attended with heavy
expense, and the nature of the case

showed that there was no necessity

of producing the whole record. Suc-
cession of Stafford, 2 La. Ann. 886,

holding that this is the rule in mor-
tuary and insolvent proceedings,

which are frequently voluminous and
in which all incidental contests are

cumulated.
38. When a transcript of record

entries in another action is offered

as secondary evidence it need not con-

tain the whole record in that case,

but is competent evidence of such pro-

ceedings as are embraced within it,

without reference to the means adopt-

ed to establish other portions thereof.

Jones V. Levi, 72 Ind. 586.

Vol. X
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when a portion of a judicial record is not available the remainder

is nevertheless admissible.^^

48. Preliminary Proof. — A. Authentication. — a. Generally.

Before a record or document is admissible in evidence its authen-

ticitv must appear in some manner by evidence either intrinsic or

extrinsic.^" The recitals in a writing are not in the first instance

competent to show its official character.*^

39. Where the record cannot be

produced, having been lost or de-

stroj'ed, a decree in chancery divest-

ing defendant and vesting title in

plaintiff, is admissible on behalf of

party claiming under it without pro-

ducing the whole record. Wilson v.

Spring. 38 Ark. 181. See Foster v.

Bowman, 55 Iowa 237, 7 N. W. 5i3-

40. Alabama. — Hammond v. Blue,

132 Ala. 337, 31 So. 357.

Arkansas. — Jones v. Melindyl, 12

Ark. 203. 36 S. W. 22.

California. — Shepherd v. Turner,

129 Cal. 530, 62 Pac. 106.

Delaware. — Star Loan Assn. v.

Moore, 4 Penn. 308, 55 Atl. 946.

Florida. — Simmons t'. Spratt, 20

Fla. 495-

Illinois. — Huls v. Buntin, 47 111.

396.

Iowa. — Cooper v. Nelson, 38 Iowa
440.

Kansas. — Atchison & N. R. Co. v.

Maquilkin, 12 Kan. 301.

Maine. — Morrill v. Haywood, 16

Me. II, 32 (roll of military com-
pany).
Massachusetts. —W e t h e r b e e v.

Martin, 10 Gray 245.

Michigan. — People v. Etter, 81

Mich. 570, 45 N. W. 1 109; Hall v.

People, 21 Mich. 456.

Minnesota. — Mower County v.

Smith, 22 Minn. 97.

Missouri. — Alexander v. Campbell,

74 Mo. 142.

New Mexico. — Coler v. Board of

County Comrs., 6 N. M. 88, 27 Pac.

619.

N'ew York. — Scliile v. Brokhahus,
80 N. Y. 614.

Pennsylvania. — Devling v. Wil-
liamson, 9 Watts (Pa.) 311.

South Carolina. — Dent v. Brjxe,

16 S. C. I.

Washington. — Seattle v. Parker,

13 Wash. 450, 43 Pac. 369.

Vol. X

Wisconsin. — Fowler v. Schafer.

69 Wis. 23, 2i2 N. W. 292.

A letter from the records of the

department of war must be authenti-

cated in the manner prescribed by
law to be admissible in evidence.

Pendleton v. United States, 2 Brock
75, 19 Fed. Cas. No. 10,924.

An instrument purporting to be a
lease of a great pond is not admis-
sible in evidence without proof of the

genuineness of the signatures of the

commissioners on inland fisheries at-

tached thereto. Com. v. Richardson,
142 Mass. 71, 7 N. E. 26.

The mere marking of a tax dupli-

cate as an exhibit does not make it

competent evidence of the contents

—

there must be some extrinsic proof
of its genuineness. State v. Smith,

30 N. J. L. 449-
It is not error to exclude a paper

offered as an assessment list where
there is no evidence to identify it

as the original paper and no offer to

identify it as such. Tyres v. Ken-
nedy, 126 Ind. 523, 26 N. E. 394.

A city assessment roll to be ad-
missible should be duly authenti-

cated and show on its face that it

is the proper roll for a certain des-

ignated year. City of Seattle v.

Parker, 13 Wash. 450, 43 Pac. 369.

Official Bond.— As to the neces-

sity and manner of authenticating
bonds see article " Bonds," Vol. 2,

and Craw v. Abrams, 68 Neb. 546,

94 N. W. 639, 97 N. W. 296 (official

bond not sufficiently authenticated by
its production from proper custody
and an endorsement of its approv-
al) ; Hartz v. Com., i Grant (Pa.)

359 (endorsement of approval and
production from proper custody held

sufficient) ; Kello v. Maget, 18 N. C.

414.

41. Hall V. People, 21 IMich. 456;
Wilson V. Stoner, 9 Serg. & R.
(Pa.) 39, II Am. Dec. 664.
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b. Original of Szvorn Copy. — Where a sworn or examined copy
is used, the authenticity of the original must be estabUshed either

by the testimony of the witness or b}' other evidence.''-

c. Production From Proper Custody. — (1.) Generally — Where
a record is produced from the proper custody this fact sufficiently

authenticates it without the attestation of its custodian.*" Some
authorities hold that the record to be admissible must be produced
from the proper custody** unless exceptional circumstances excuse
this,*^ though it has been held that this is only necessary when it

42. A sworn copy of the record
of an ecclesiastical court is admissible
where the copy is shown to have
been made at the proper office and
produced b}' the lawful keeper of the

records. Gaines v. Relf, 12 How.
(U. S.) 472, 522.

Where a sworn copy was used
the court though not determining the

question inclined to the opinion that

the authenticity of the original rec-

ord must be proved by its legal cus-

todian. Smithers v. Lowrance, 35
Tex. Civ. App. 25. 79 S. W. 1088
(land office records).

43. Sumner v. Sebec, 3 Me. 223;
Stewart v. Conner, 9 Ala. 803 ; He-
bert's Succession. 33 La. Ann. 1099;
Sanborn v. Rice County School Dist.,

12 Minn. 17; Ober v. Blalock, 40
S. C. 31, 18 S. E. 264. See Springs
V. Schenck, 106 N. C. 153, 11 S. E.

646; Simpson v. McBride, 78 Ga.

297; Cole V. Curtis, 16 Minn. 182;

Glaspie V. Keator, 56 Fed. 203, 5 C. C.

A. 474. But see Lyon v. Boiling, 14

Ala. 753.

Original records shown to have
come from the legal custodian and
bearing proper marks of authenticity

are admissible in evidence. lies v.

Watson. 76 Ind. 359.
" Where the books themselves are

produced, and it is proved or ad-

mitted that they come from the

proper depositary, they are received

as evidence without further attesta-

tion. This is peculiarly the case

with ancient records, as to which the

jury may well presume many things

which it would be indispensable to

prove in relation to more recent doc-

umentary evidence." Little v. Down-
ing, 37 N. H. 355.
A notice that one has been ar-

rested on an execution desires to

take the oath for the relief of poor

debtors, purporting to be signed by
a master in chancery and coming
from his custody, is sufficiently

proved by its production in an ac-
tion upon a recognizance taken un-
der the statute concerning imprison-
ment for debt. Richardson v. Smith,
I Allen (Mass.) 541.
The signature of the judge, signed

to an order for the sale of land,
which is fifty years old and comes
from the files of a case will be pre-
sumed to be genuine, although the
order is not found in the minutes
upon the regular records. Pendleton
V. Shaw, 18 Te.x. Civ. App. 439, 44
S. W. 1002.

A book purporting to contain pro-
ceedings of the commissioners of
forfeitures but not proved ever to
have been in their possession is not
competent evidence to show a sale

by the commissioners though found
in the county clerk's office where
their proceedings should have been
recorded, and shown to have lain

there seventeen years, there being
nothing to show when or by whom it

was made, or that it was in the
clerk's office prior to a time eighteen
years after the functions of the com- '

missioners had ceased. Jackson v.

Miller, 6 Cow. (N. Y.) 751.
44. Johnson v. Wakulla County,

28 Fla. 720, 9 So. 690. See Devling
z\ Williamson, 9 Watts (Pa.) 311.

45. Herndon v. Casiano. 7 Tex.
322. In this case an archive which
concerned the title to land was pro-

duced from the possession of the per-

son who possessed and claimed the

land. It was identified by a witness

who testified that he had seen it on
record amongst the archives of the

former government and that later

during the revolution the public rec-

ords were scattered and were taken

Vol. X
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is offered as a record and not when it is used merely to prove its

existence.^"

(2.) From Files. — The production of a document from the files

of the cause to which it belongs sufficiently authenticates it,*" un-

less it lacks a necessary seaP^ or the testimony or certificate of

the custodian is deemed essential.*'* But the mere fact that a doc-

ument is found in the files of an office does not render it admissible.^^

d. Entries Presumed to Have Been Properly Made. — Entries in

public books of record are presumed to have been correctly^^ made
by persons authorized thereto in the course of their official duty.^^

This rule applies to amendments appearing in a record.^^

possession of by persons interested in

them, and that the archive in ques-

tion was taken possession of by some
one but he did not know whom. It

was held that under the circum-
stances the fact that it did not come
directly from the proper custody was
no objection to its admissibihty.

46. The Original Files in a

judicial proceeding where offered in

evidence merely to show that they ex-

ist may be admitted on any satisfac-

tory evidence of their identit}^ but
if offered as a judicial record to prove
the facts which they purport to state

they must be authenticated by the

testimony of their legal custodian

summoned to attend and bring them,

or thej' may be proved by a cop)" cer-

tified by such custodian. Phelps v.

Hunt, 43 Conn. 194. holding that

such files were improperly excluded
where offered merely to prove that a

certain trial was had on a date

shown by the papers, to which the

party offering them was a party.

Wliere an execution and return

thereon were produced by the sheriff,

as a witness, and offered in evidence,

it was held to be immaterial where
it came from or whether it had ever

been filed with the justice who issued

it since the sheriff identified it as the

execution under which he acted. Pel-

lersells v. Allen, 56 Iowa 717, 10 N.
W. 261, which was an action to re-

cover personal property taken on ex-

ecution and claimed to be exempt.

47. Where the name of the pur-

chaser in the report of a judicial sale

and in the deed differs from the name
in the final record, the report of sale

may be read in evidence for the pur-

pose of showing to whom the sale

Vol. X

was made and without proof of its

identification by an entry in the order

book, since being found amongst the

papers in the case it is prima facie

admissible. Hammann v. 5,Iink, 99
Ind. 279.

48. An execution found with the

papers in a case and purporting to

have been issued therein but not
bearing the clerk's seal nor the filing

mark, and not otherwise identified,

is not admissible in evidence in an-

other action in proof of its having
been issued in such case. Benjamin
V. Shea, 83 Iowa 392, 49 N. W. 989.

49. See infra, I, 48, A, g, (l.)

50. Hardiman v. New York, 21

App. Div. 614, 47 N. Y. Supp. 786;
West Branch Bank v. Donaldson, 6

Pa. St. 179; Noble v. Douglass, 56
Kan. 92, 42 Pac. 328.

51. Terry v. State, 46 Tex. Crim.

75, 79 S. W. 320.

The presumption is that clerks of

courts do their duty; hence it will be
presumed that the clerk of a court

attended a particular term and knew
what the court determined in a par-

ticular suit, and from that knowledge
and the minutes made by the presid-

ing judge that the clerk properly en-

tered up the judgment so rendered.

Palmer v. Emery, 91 111. App. 207.

52. Ex parte Steen. 59 S. C. 220,

37 S. E. 829. See Sutton v. Floyd,

7 B. Mon. (Ky.) 3.

53. Amended Record Since a

village board has the right to amend
the record of its proceedings to con-

form with the facts, no further proof

outside of the record is required to

show that an amended record is true.

It stands on the same footing as the
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e. Documents on File in Public OfUce.— A document properly

on file in a public office is presumed to be what it purports to be.^*

f. Judicial Records. — (l.) Of Same Court. _ When other records

of the court trying the cause are offered in evidence no authentica-

tion of them is necessary because a court judicially recognizes its

own records.^^ The court sitting in equity judicially knows the
authenticity of its records as a law court.^*'

(2.) Of Other Courts.'— The records of other courts when offered

in evidence do not prove themselves, but must be satisfactorilv au-

thenticated.^'^ When offered to prove merely their existence, how-

record as originally made. Village of

Gilberts z\ Rabe, 49 111. App. 418.

54. See McCoy v. Lighter, 2

Watts (Pa.) 32; Miller v. Carothers,

6 Serg. & R. (Pa.) 215; Johnson v.

McGehee, i Ala. 186.

The commissioner's books contain-

ing the tax payers' sworn lists of tax-

able property are admissible in evi-

dence without direct proof that a list

therein contained was given in or
sworn to by the party against whom
it is offered, or that he was ever act-

ualh' apprised of its contents. " The
presumption is that both he and the

officer performed the duties enjoined
upon them respectively by law, and
therefore that the list was the act " of

such person. The commissioner be-

ing out of the state the books were
sufficiently authenticated by proof of

his handwriting. Sutton v. Floyd, 7
B. Mon. (Ky.) 3.

A bond for the surplus purchase
money of a tract of unseated land

sold for taxes, filed as required by
law in the prothonotary's office, may
be given in evidence in an action of

ejectment, without common law proof
of execution. Burns v. Lyon, 4
Watts (Pa.) 363.

55. Robinson Z'. Brown, 82 111.

279; Ward V. Saunders, 28 N. C. (6
Ired L.) 382; Prescott z'. Fisher, 22

111. 390. See " Judicial Notice,"
Vol. VII, p. 1007.

Where papers, part of the records
of the same court, are offered in evi-

dence, their production as such by the

clerk is sufficient prima facie proof of

their authenticity. Wallace v. Beau-
champ, 15 Tex. 305.

A forthcoming bond executed by
the defendant in execution is one of

the papers in the cause of which
judicial notice is taken in a trial of

SI

a claim to the property made by a
third party. Sandlin v. Anderson,
76 Ala. 403.
The Docket of a Justice of the

Peace need not be proved in a case
before himself. " The docket of a
justice is evidence per se when the
cause is before himself; just as
would be an original record in a
court to which it belongs." Groff v.

Griswold, i Denio (N. Y.) 432,
quoting from Smith v. Frost, 5 Hill
(N. Y.) 431.

56. The record of a court may
properly be used in evidence in-

stead of a certified copy where the

, case in which it is offered is being
tried in the same court which made
the record, the one case was in

equity and the other in law, since
the court takes judicial notice of its

own records. Taylor v. Adams, 115
111. 570, 4 N. E. 837; citing I Greenl.
Ev. §502; Gray v. Davis, 27 Conn.
447.

57. Woodward v. Stark, 4 S. D.
588, 57 N. W. 496; Perrv z/.' Mays,
T Hill (S. C.) 76: Benjamin v. Shea,
83 Iowa 392, 49 N. W. 989; Prjor v.

Beck, 21 Ala. 393.
A paper purporting to be the opin-

ion of the judge who tried a cause,
but not signed by the judge or in

any way authenticated is not admis-
sible in evidence in connection with
the judgment roll in such action.

Wixson V. Devine, 67 Cal. 341, 7
Pac. 776.

The record of a witness' prior con-
viction for crime is not admissible to

affect his credibility without prelim-
inary proof of its genuineness. Da-
vey V. Lohrmann, 14 N. Y. Supp.
922, 39 N. Y. St. Rep. 207.

An execution signed by the clerk,

but not certified by him, with nothing

Vol. X



802 RECORDS.

ever, it need not be shown that they constitute a judicial record.^''

(3.) Official Attestation. — The ol^cial attestation appearing in a

writ is presumptive evidence of its genuineness,^^

(4.) Justice of Peace.— The original files and records of a justice

of the peace are not admissible until they have been identified by

competent evidence."" His testimony identifying them is of course

sufficient."^

g. Nature of the Evidence.— (1.) Generally.— In the absence of

some requirement of law to the contrary, a book or record may be

identified as a public record by the testimony of any witness who
knows the facts."^ And the same is true of documents on file in

a public office."^ Some courts hold, however, that records or doc-

upon it to show that it has ever been
in the hands of the sheriff, cannot be

regarded either as the original exe-

cution or a certified copy of it, and
is not admissible to prove the amount
of judgment for costs. Pryor v.

Beck, 21 Ala. 393.

58. Where the existence of orig-

inal papers in a case is alleged and
denied they are admissible without

proof that they constitute a judicial

record. Church v. Pearne, 75 Conn.

350, 53 Atl. 955-

59. The official attestation upon
original process is prima facie evi-

dence of the genuineness of its exe-

cution. Dobbs V. The Justices, 17

Ga. 624.

A H. fa. under seal of the court re-

quires no proof to render it admissi-

ble in evidence. State ex rcl. Er-

win V. Lawrence, 64 N. C. 483.

An original H. fa. from the circuit

court of the United States will be

recognized by the state courts with-

out other than intrinsic proof.

Thomas & Co. v. Parker, 69 Ga. 283.

60. Wentworth v. Keizer, 33 Me.
367; Bridges v. Branam, 133 Ind.

488, 33 N. E. 271 ; Goodhue v. Grant,

1 Pin. (Wis.) 556; Hickman v. Grif-

fin, 6 Mo. 37, 34 Am. Dec. 124; State

V. Chambers, 70 Mo. 625 (not neces-

sary to call the justice) ; Patterson v.

Freeman, 132 N. C. 357, 43 S. E.

904; Reeves v. Davis, 80 N. C. 209
(judgment of justice not admissible

without proof of his handwriting).

See Hagaman v. Stafford, 2 Blackf.

(Ind.) 351; Modisett v. Governor, 2

Blackf. (Ind.) 135; Burgess v. Sugg.
2 Stew. & P. (Ala) 341; Sandlin 7j.

Anderson, 76 Ala. 403.

Vol. X

61. Scott V. McCrory, i Stew.

(Ala.) 315 (holding that the testi-

mony of one of the two judges who
rendered a judgment was sufficient

to authenticate it).

62. Hathaway v. Addison, 48 Me.
440 (records of town) ; Browning v.

Flanagin, 22 N. J. L. 567; Gurney
V. Howe, 9 Gray (Mass.) 404, 69
Am. Dec. 299; Acme Brew. Co. v.

Central R. Co., 115 Ga. 494, 42 S.

E. 8; Cuttle v. Brockway. 24 Pa. St.

145. But see Miller v. Hale, 26 Pa.

St. 432.

The book of minutes of a munici-

pal corporation may be proved to be

such by any witness who knows the

fact. Robinson z'. State, 82 Ga. 535,

9 S. E. 528.

The identification of a tax roll

was held sufficient to justify its intro-

duction where the supervisor who
made the roll so testified, and that

he delivered it to the county treas-

urer and obtained it from the county
treasurer's office for use upon the

trial. Deerfield Twp. v. Harper, 115

Mich. 678, 74 N. W. 207.

A book in the custody of the

present clerk of a school district

though not received from his prede-

cessor in office, if identified by a

former clerk as the record of the

district is prima facie sufficiently au-

thenticated. Sanborn v. School Dist.

No. 10, 12 Minn. 17.

63. For the purpose of identify-

ing a statement of Hen received in

evidence and made a part of a log-

lien suit, it is competent for the

witness who verified such statement

to swear to such verification and also

that he filed the paper with the coun-
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uments which should properly remain with their custodian will not

be admitted when produced by another.*^* And that they must be
identified by the custodian or his deputy.''^

(2.) Judicial Records. — The authenticity of judicial records need
not be established by their custodian, but the testimony of any
(Other competent witness is proper.*'*' There is, however, authority

to the contrary.*''^

ty clerk. Hiintoon v. O'Brien, 79
Mich. 227, 44 N. W. 601.

64. The records of a county court
brought into the district court of the

same countj' in the custody of the

county clerk are admissible in evi-

dence; but what purport to be the

records of another court of the state

produced by a private individual are

not admissible. Hardin v. Black-

shear, 60 Tex. 132.

65. Official books and papers
must be proved by producing an ex-

emplified copy from the proper of-

fice; or if circumstances require that

the originals should be produced
they must be brought from the of-

fice and verified by the officer who
has the keeping of them, or his

clerk, or some one specially author-
ized by him for that purpose. They
cannot be verified by one who has no
connection with the office, but who
happens to know them. Hocken-
bury V. Carlisle, i Watts & S. (Pa.)

282. See also Devling v. William-
son, 9 Watts (Pa.) 311.

Judgments and the proceedings in

the causes in which they were ren-

dered can only be proved by the pro-

duction of the record itself or a cer-

tified or examined copy by the clerk

of the court. They are not suffi-

ciently verified by the oath of a wit-

ness that he was at one time clerk

of the court, and that certain papers
exhibited to him as records of a

court were issued and filed by him
when he was clerk of the court, and
are in his handwriting and that of

his deputies, and he believes they are

the records of the court; and of an-

other witness, that he received the

records from the clerk of the court

as the records of the suits to which
they relate. Lyon v. Boiling, 14 Ala.

753-
66. Browning v. Flanagin, 22 N.

J, L. 567 ; State v. Chambers, 70 Mo.

625 (record of justice) ; People v. Al-
den, 113 Cal. 264. 45 Pac. 327;
Browning v. Huff, 2 Bailey (S. C.)

174. See also Chapman v. Dodd, 10

Minn. 350.

Papers purporting to be the files in

a criminal case in the circuit court of

a certain countv are sufficiently au-
thenticated by the testimony of a wit-

ness that they came from the office

of the clerk of that county as the

criminal files in that case and were
obtained by the witness from the clerk

as such, and that they were used as

such on the trial of the case, where
the papers themselves are endorsed
with file marks over a signature pur-

porting to be that of such clerk. Mc-
Leod V. Crosbv, 128 Mich. 641, 87
N. W. 883.

The original book of a county court

may be proved to be such by a deputy
clerk, or any other person who can
identify it. Ballard v. Thomas &
Ammon, 19 Gratt. (Va.) 14.

Records of another county court

brought into court by a tipstaff, but

proved by the clerk, who had them
in custody, the prothonotary being

dead, are not to be rejected because
not certified or brought into court by
the proper officer. Garrigues T'. Har-
ris, 17 Pa. St. 344.

The docket of a justice of the peace

obtained from his office during his

absence from the county, and proved
to be in his handwriting, is evidence

although no subpoena has been taken

out for his attendance. The justice

not being indispensable to prove his

docket, any person who knows the

fact may identify the docket. Denni-
son V. Otis, 2 Ravvle (Pa.) 9.

67. Hardin v. Blackshear, 60 Tex.
132; Phelps V. Hunt. 43 Conn. 194
(where the court said that the files

should be identified "by the testi-

mony of the legal custodian of them
Kunin)oned to attend and bring them,
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(3.) Authentication by Deposition. — The identity and authenticity

of an instrument forming part of the files of a public office may
be proved by deposition with a certified copy attached.*^®

(4.) Testimony or Certificate of Custodian. — The testimony or cer-

tificate of the custodian of a record or document is competent and

sufficient to show the official and public character of a record or

document and that it comes from the proper custody.*''^

The Proper Person to Certify to the genuineness of the files and

records of a court is the legal custodian thereof.'^''

or by a copy certified by such custo-

dian as a true copy").
An original record of the superior

court in another county cannot be

proved by an attorney who claimed

to have obtained its custody under an
order of the judge of that court. The
proper evidence is an exemplification

of the record certified by the court.

Bigham v. Coleman, Ji Ga. 176.

In Perry v. Mays, i Hill (S. C.)

76, the files of another court contain-

ing the file mark of the clerk whose
handwriting was admitted as genuine

were held inadmissible, although

there was evidence that they were re-

ceived from the proper custodian.

The court said :
" In any point of

view, however, it was necessary, be-

fore it could be received in evidence,

that the court should be satisfied by
legal and competent evidence that it

was the original. This could alone

be done either by producing in court

the keeper of the records, and ascer-

taining from him, on oath, that it was
a paper of record in his office, or by
a certificate to the same efifect, under
the seal of the court ; for, indepen-

dent of this, there is nothing which,

could enable the court to say that it

was a genuine paper."

68. See article "Depositions," Vol.

IV.

The identity and execution of an in-

strument which has become an ar-

chive of a public office from which it

cannot be removed may be proved
by the deposition of a witness, a cer-

tified copy being exhibited and the

witness deposing that he had inspect-

ed the original. Allen v. Hoxey's
Admr., 2>7 Tex. 320.

69. See Alabama. — Spence v.

Tuggle, 10 Ala. 538; Scott v. Mc-
Creary, i Stew. 315; Walling v. Mor-
gan County, 126 Ala. 326, 28 So. 432.

Vol. X

Indian Territory. — Breedlove v.

Dennie, 2 Ind. Ter. 606, 53 S. W.
436.

Iowa. — Frazier v. Steenrod, 7

Iowa 339, 71 Am. Dec. 447.

Maine. — Hill v. Fuller, 14 Me. 121.

Missouri. — Hickman v. Griffin, 6

Mo. Z7, 34 Am. Dec. 124.

Neiv York. — Pollock v. Hoag, 4
E. D. Smith 473.

Pennsylvania. — Garrigues v. Har-
ris, 17 Pa. St. 344.

An original muniment of title pro-

duced from the public archives in

which it is required by law to be de-

posited, certified by the public officer

who has custody of it and identified

by him as a witness, is sufficiently

authentic to authorize it to be intro-

duced in evidence. Williams v. Con-
ger, 125 u. s. 397.

In Allen v. Halsted (Tex. Civ.

App.), 87 S. W. 754, certain docu-

ments on file in the office of the

comptroller were held admissible as

archives of that office, being supported

by the testimony of the chief clerk

of the comptroller's office, who, in

the absence of the comptroller, had
the custody of the papers of that of-

fice.

The certificate and seal which gives

verity to a record, offered in evi-

dence, unless the record itself dis-

closes the want of jurisdiction, estab-

lishes as well the right of the court

to adjudicate the matter contained

therein, as that such facts were adju-

dicated. Dozier v. Joyce, 8 Port.

(Ala.) 303.

70. McLanahan v. Blackwell, 119

Ga. 64, 45 S. E. 785, holding that in

a proceedings in bankruptcy the cus-

tody of all papers after reference is

in the referee, and that under § 21

subd. d, of the national bankruptcy
act of 1898, as amended by the act
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Slecord Consisting of Separate Papers.— Although a record consists

of several separate papers it may be sufficiently authenticated by
one certificate where it is bound together by some mechanical con-

trivanceJ^

h. Writings Which Prove Themselves. — The certificate of a

public officer, ofifered alone or attached to another writing, in a

court which takes judicial notice of the official character and sig-

nature of such officer proves itself.'- So also an instrument or

record under the great seal of the state needs no further proof.''^

The same is true of ancient documents.'^*

i. Proof of Signature.— The signature of a public officer sub-

scribed to a public record or document need not be proved, at least

where the signature itself or the seal authenticating it is one which
is judicially noticed.'^^

of congress February 5, 1903, such
papers may be certified either by
the referee or the clerk, and that it

was therefore no error to admit in

evidence copies of the papers in

bankruptcy proceedings certified by
the referee and not by the clerk of

the bankruptcy court.

Assessment Books In Walling
V. Morgan County, 126 Ala. 326, 28
So. 433, county books of assessment

were authenticated by the certifi-

cate of the chairman of the county
commissioners.

71. Record Consisting of Several

Pieces The fact that papers put in

evidence as constituting a court rec-

ord were attached together by brass

tacks or brads, the whole followed as

a single record by proper certificate,

held sufficient to create a presump-
tion at least that they constitute the

record so authenticated. Sherburne

V. Rodman, 51 Wis. 474, 8 N. W. 414.

See infra, III, 2, D, x, (4.)

72. State v. Potter, 52 Vt. 33;
Benedict t'. Heineberg, 43 Vt. 231

;

Ushers' Heirs v. Pride, 15 Graft.

(Va.) igo; Cox v. James, i Stew.

(Ala.) 379-

A treasurer's certificate to an ac-

count against tax collector authen-

ticates itself, entitling its admission

in evidence. Milburn v. State, I

Md. I.

In Willard v. Pike, 59 Vt. 202,

9 Atl. 907, a writing purporting to be

a certificate of the president of the

county equalizing board being a cer-

tificate required by law and in proper

form was held admissible without
proof of the identity of the hand-
writing, or who was in fact presi-

dent of the board. " It does not
appear, and no claim is made, that

the list thus certified was not found
in the hands of the proper deposi-

tary. We hold that the ruling was
correct. As to town and county
clerks, magistrates and other officers

having prescribed statutory duties

which they have to authenticate by
attestation or certificate, proof of the
officers' handwriting and that the
person is the officer he purports to

be is not required in the first in-

stance."

When the certificate of an officer

is made evidence by statute, a paper
produced with his namo will be
prbna facie evidence unless the name
is proved not to have been signed
bv him. Pratten v. Johnson, 3 H.
& J. (Md.) 487.

73. An original plat and grant

from the state under the great seal of

the state is admissible without fur-

ther authentication, the court deter-

mining by inspection whether the

seal attached is genuine. Reppard v.

Warren, 103 Ga. 198, 29 S. E. 817.

A pardon granted by the governor
of a state under the great seal is ad-
missible without further proof.

United States v. Wilson, Baldw. 78,

28 Fed. Cas. No. 16,730.

74. See article " Ancient Instru-
ments," Vol. I.

75. See article "Judici.\l Notice/'
Vol. VII, p. 975, ct scq.

Vol. X
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B. Explanation of Mutilations, Interlineations and Al-

terations. — In Record.— The courts are not in accord as to the

necessity of explaining mutilations, interlineations and alterations

appearing on the face of a record, some holding that such changes

must be explained preliminary to its introduction in evidence,"®

and others holding that no such explanation is necessary in the case

of public records" the presumption being that all such changes were

made by authority.'^^ A line drawn through a judicial record is

not conclusive evidence that the action shown thereby has been va-

cated.'^® Where the alteration does not materiallv affect the bear-

A copy of a city ordinance authen-

ticated by the testimony of the city

clerk is not inadmissible because the

signatures of the mayor and clerk

are not proved. Selma St. & S. R.

Co. V. Owen, 132 Ala. 420, 30 So.

598. ....
Where an execution issued by a

justice runs into a different county

from that in which issued, and is en-

dorsed by justice where levy is made,
according to statute, it is not nec-

essary, to render execution admissi-

ble in evidence, to prove signature

of issuing magistrate. Burgess &
Davis V. Sugg. 2 Stew. & P. (Ala.)

Officer's Return— The return on

an execution made by an officer or

his deputy is admissible without

proof of the handwriting. Barron v.

Tart, 18 Ala. 668.

76. Where a judgment with inter-

lineations and additions appearing oil

its face is offered in evidence, it

should not be admitted until such

interlineations and additions are ex-

plained. Palmer v. Emery, 91 111.

App. 207. See Coler v. Board of

County Comrs., 6 N. M. 88, 27 Pac.

619.

Where a record offered in evidence

is interlined, erased and mutilated,

the interlineations, erasures, etc..

should be satisfactorily explained, es-

pecially where it is sought by a rec-

ord in such condition to contradict

a certified copy which appears to

have been formally and regularly

transcribed. In order to overcome

such certified copy by a record con-

taining erasures, etc., the offer

should be to prove that the certified

copy was not a true copy at time it

was made. Delph v. Barney, 5 Or.

191.

Vol X

In Certified Copy. — See infra,

III, 2, D, o.

77. The rule which excludes pa-

pers on account of an unexplained

alteration applies to papers in the

possession of the party to be injured

or benefited thereby, but not to of-

ficial documents not in the custody

or under the control of the party

offering them. Devoy v. Mayor, etc.,

of New York, 35 Barb. (N. Y.) 264.

Mutilated Record— In the ab-

sence of other suspicious circum-

stances it is not a sufficient ground
for the exclusion of a public record,

when offered in evidence, that some
of its leaves are missing. People v.

Board of Supervisors, 21 111. App.

271.

78. Hommel v. Devinney, 39
Mich. 522. Applying this rule to in-

terlineations in the record of a deed,

the court says :
" I think we must

presume that all alterations or inter-

lineations made or appearing in a

public record were done in a proper

manner by the person having the

care and custody thereof, or by some
one in his office having authority to

do so. In other words the mere fact

that a change has been made, in the

absence of evidence showing the con-

trary, must be presumed to have
been done in a proper and legitimate

manner."

79. The fact that a line has been
drawn across the minutes of the

judge and clerk showing the vacation

of a decree is not conclusive evi-

dence that the order evidenced by
them has been revoked. It affords

prima facie evidence to that effect

but nothing more. Gillett v. Booth,

95 111. 183.
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ing of the record on the issues it is not necessary to explain it.*"*

II. METHOD OF PROOF.

1. Officer's Certificate or Affidavit.— A. Generally. — Except

by statute^^ an officer's mere certificate as to what his records do"'^

or do not contain,^^ is not competent evidence. And the same is

true of his affidavit.^*

B. Statutes. — a. Generally. — Statutes in some states make the

certificates of certain officers competent evidence of the contents

of their records^^ but such certificates are only admissible in proof

80. An alteration In a baptismal

registry, by erasing the word "nat-

ural," and writing over it the word
" legitimate," has no efifect in pre-

venting the registry from being used
to establish the period of birth,

though the alteration be not ac-

counted for. It would be otherwise

were document offered to establish

legitimacy of parties. Thatcher v.

Camlier, 4 L,a. 272.

81. See infra, II, i, B.

82. UnifcdStates.— United
States V. Lew Poy Dew, 119 Fed.

786 (certificate of United States

commissioner that he had adjudged a

Chinese person to be lawfully within

the United States) ; United States z:

IMakins, 26 Fed. Cas. No. 15,710.

Connecticut. —^ New Milford v.

Sherman, 21 Conn. loi.

Georgia. — Martin v. Anderson, 21

Ga. 301.

Illinois. — Glos v. D3xhe, 214 111.

417, 73 N. E. 757; City of Chicago v.

English, 80 111. App. 163.

Kentucky. — Cornelison v. Brown-
ing, 9 B. Mon. 50.

Louisiana. — Taylor v. Jeffries, i

Rob. I.

Maine. — English v. Sprague, 2>2>

Me. 440 (justice) ; Atwood v. Inhab-
itants of Winterport, 60 Me. 250.

Massacliusctts. — Robbins v. Town-
send, 20 Pick. 345 ; Wayland v. Ware,
109 Mass. 248.

Missouri. — Carr v. Yause, 39 Mo.
346, 90 Am. Dec. 470; State v. Pa-
gels, 92 Mo. 300, 4 S. W. 931.

New Hampshire. — Morse v. Bel-

lows, 7 N. H. 549 (certificate of reg-

ister as to grant of letters of admin-
istration).

Neiv York. — Lansing v. Russell, 3
Barb. Ch. (N. Y.) 3^5-

North Carolina. — Drake v. Merrill,

47 N. C. 368; State v. Champion, 116

N. C. 987, 21 S. E. 700.

Pennsylvania. — Jones v. Hollope-
ter, 10 Serg. & R. (Pa.) 326.

South Carolina. — Treasurers v.

Wltsall, I Spears 220 (certificate of

treasurer as to mere balance of sher-

iff's account).

A certificate of the clerk of the su-

perior court stating two cases by
name and adding " that the above
said cases have been duly dismissed

as appears from the dockets of said

court," is not admissible in evidence

to show that the cases were in fact

dismissed. Lamar v. Pearre, 90 Ga.

2,77, ^7 S. E. 92.

The certificate of a probate judge
is not competent evidence to prove
the grant of letters of guardianship,

except as appended to a transcript

from the records of his court showing
the appointment. Peebles v. Tomlin-
son, 33 Ala. 336.

Competent as Secondary Evidence.

Coffeen v. Hammond, 3 Greene
(Iowa) 241; Allen z'. Read, 66 Tex.

13. 17 S. W. 115.

83. Parker v. Cleveland, 37 Fla.

39, 19 So. 344; Griffin v. Wise, 115

Ga. 610. 41 b. E. 1003; Daniel v.

Braswell, 113 Ga. Z72, 38 S. E. 829.

But contra see infra, II, 2, F, k.

84. The records of courts cannot

be proved by an affidavit. Kellogg v.

Sutherland, 38 Ind. 154; Finney v.

Davis, 113 Ga. 364, 38 N. E. 818.

85. Teel v. Van Wyck, 10 Barb.

(N. Y.) 376; Jackson v. Russell, 4
Wend. (N. Y.) 543; Brewster

County V. Presidio County, 19 Tex.

Civ. App. 638. 48 S. W. 213.

By statute the certificate of the

commissioner of the land office as

Vol. X
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of the facts of which they are made evidence by law.^® They need

not contain a copy of the record or document,^^ but a certificate

stating the mere conckision of the officer is not admissible evi-

dence even under such a statute.®^ The execution and official char-

acter of such a certificate need not be proved. ^^

b. Records of Another State. — A certificate by the custodian of

records of one state as to the contents of such records, properly

authenticated in accordance with the act of congress, is admissible

in evidence in another state if by the laws of the latter such a cer-

tificate is competent ; the law of the foreign state being presumed
to be the same in the absence of contrary evidence.®*^

to the facts shown by his records is

made competent evidence. Rogers v.

Mexia (Tex. Civ. App.), 36 S. W.
825; Groover v. Coffee, 19 Fla. 61.

An early statute in New York made
the certificate of a justice competent
evidence of a judgment and the pro-

ceedings which led to it, but onl>

after a judgment rendered. Town-
send V. Chase, i Cow. (N. Y.) 115.

See also Benn v. Borst, 5 Wend (N.
Y.) 293; McCarty v. Sherman, 3
Johns. (N. Y.) 429.

Effect as Evidence— Under a

statute making a certificate of the

county surveyor or his deputy of any
survey made by him of any lands in

the county presumptive evidence of

the facts therein contained, such cer-

tificate makes a priiiia facie case as to

those facts and casts the burden upon
the opposite party to produce evidence

to rebut the presumption. " When-
ever, however, other surveys are in-

troduced, made by competent survey-

ors, such survey is of no more bind-

ing force than any other." Van Der
Groef V. Jones, 108 Mich. 65, 65 N.
W. 602.

86. Groover v. Coffee, 19 Fla. 61.

87. To make a certificate from the

executive department admissible in

evidence, it is not necessary that the

certificate should give a copy of that

to which it relates. It is sufficient

that it gives, substantially, the con-

tents or a part of the contents of

the thing to which it relates. Hen-
derson V. Hackney, 16 Ga. 521, so

holding under a statute making the

certificate of a public officer under
his hand and seal in relation to any
matter or thing properly pertaining

to his office admissible in evidence.

Vol. X

88. The best evidence of the rec-

ords of the commissioner of the land

office relating to titles to school land

is a certified copy, and not a mere
certificate of the commissioner con-

taining his conclusions. " In pursu-

ance of the provisions of the law upon
that subject the commissioner of the

land office may furnish a certified

copy of his record or a certificate,

stating any facts that appear from his

records, which under the statute

may in a proper ca5e serve as

evidence; but we know of no case

that goes to the extent of authorizing

the certificate of the commissioner
stating his conclusion from the com-
bination of facts that appear from rec-

ords in his office to be used as evi-

dence of title." Hamilton v. McAu-
ley, 27 Tex. Civ. App. 256, 65 N. W,
205.

89. Ushers' Heirs v. Pride, 15
Gratt. (Va.) 190.

90. The certificate of the clerk of

a probate court of another state un-
der the seal of the court that admin-
istration on a certain estate had been
granted to a certain person who had
duly qualified and was then acting as

administratrix, supported by the

judge's certificate that the clerk's cer-

tificate was in due form, was held ad-

missible in evidence where by the

statute of the state where the evi-

dence was offered such a certificate

was competent proof of the appoint-

ment and qualification of an admin-
istrator. The laws of the other state

were presumed to be similar in this

respect in the absence of evidence.

Abercrombie v. Stillman, 77 Tex. 589,

14 S. W. 196.
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2. Best and Secondary Evidence.— A. Generally. — The best

evidence of the contents of a pubHc record or document is the or-

iginal record or document,"^ or an authenticated copy thereof.^^

And in general the primary evidence of any fact which is required

to be or is properly embodied in a public record or document is the

original record or document embodying it, or an authenticated

copy.^^

91. United States. — WiWiams v.

Conger, 125 U. S. 397-

Georgia. — Georgia R. & Bkg. Co.
V. Hamilton, 59 Ga. 171.

Indiana. — Hamilton v. Schoaff, 99
Ind. 63.

Iowa. — Monk v. Corbin, 58 Iowa
503, 12 N. W. 571..

Nebraska — Smith v. First Nat.

Bank, 45 Neb. 444. 63 N. W. 796.

New Jersey. — Den v. Pond & Pine,

I N. J. Iv. 379.
North Dakota. — Svkes z>. Beck, 12

N. D. 242. 96 N. W. 844.

Tennessee. — Brown z'. Wright, 4
Yerg. 57.

Schedule of Freight Rates Filed

With Interstate Commerce Commis-
sion— The best evidence of tHe

commissioner's printed schedule of

freight rates filed with the Interstate

Commerce Commission is the copy
on file with the commission. Sloop

V. Wabash R. Co. (Mo.) 84 S. W.
III.

Delivery and Acceptance of Sher-

iff's Bond— A record of the county

court is the best evidence. Baker
County V. Hamilton (Or.) 79 Pac.

187.

92. See infra, III, 2.

93. Alabama. — Phillips v. Beene,

16 Ala. 720; Mouton v. Louisville &
N. R. Co.. 128 Ala. 537. 29 So. 602.

Arkansas. — Mason v. Bull, 26 Ark.

164.

Florida.— Adams v. Board of Trus-

tees, 37 Fla. 266, 20 So. 266.

Illinois. — City of Chicago v. Mc-
Graw, 75 111. 566 ; Mandel v. Swan
Land & C. Co., 154 HI- ^77, 40 N. E.

462, 45 Am. St. Rep. 124, 27 L. R.

A. 313.

Kansas. — Downing z'. Haston, 21

Kan. 178.

Kentucky. — Mt. Sterling Nat. Bk.

V. Bowen, 19 Ky. L. Rep. 1416. 43 S.

W. 483.

Maine. — Avery f. Butters, 11 Me.

404; McGuire z'. Saygood, 22 Me.
230; Owen V. Boyle, 15 Me. 147, 32
Am. Dec. 143.

Minnesota. — Hurley v. West St.

Paul, S3 Minn. 401, 86 N. W. 427.

Missouri. — Reppy r. Jefferson

County, 47 Mo. 66.

Nebraska. — State ex rel. Vale v.

School Dist. of Superior, 55 Neb. 317,

75 N. W. 855.

Nezv Jersey. — Myers v. Clark, 41

N. J. L. 486.

North Dakota. — Svkes v. Beck, 12

N. D. 242, 96 N. W. 844.

Tennessee. — Grubbs' Lessee v.

M'Clatchy, 2 Yerg. 432.

Texas.— Stafford z\ King, 30 Tex.

257, 94 Am. Dec. 304; Ayres ^'. Du-
prej^ 27 Tex. 593. 86 Am. Dec. 657.

Vermont. — Sherwin v. Bugbee, 17

Vt. Z2,7.

West Virginia. — Hubbard v. Kel-

ley. 8 W. Va. 46.

Whenever a relevant fact consists of

the substance of a document or rec-

ord, the writing is the best evidence.

Haines v. Brownlee, 71 Ala. 132.

The appropriation of lands to the

public use by canal commissioners
cannot be proved by parol where a

record of their proceedings is required

to be kept bv law. Jackson v. Daley,

5 Wend. (N. Y.) 526.

Where a state pilot act provides

that pilot commissioners " may ap-

point a secretary " whose duty it shall

be to keep the minutes and various

other records, it is the absolute duty

of the commissioners to appoint such

secretary', and their proceedings must
be proved by his record if any has

been made. The California, i Sawy.

596. 4 Fed. Cas. No. 2.313.

The Book of Marks and Brands is

the best evidence of who owns a par-

ticular brand. Lj^ons v. Reed, 2 Po-
sey Unrep. Cas. (Tex.) 581.

The By-laws of a State Hospital

for the insane cannot be proved by

Vol. X
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B. When Record Is Alleged. — Where a record is relied upon
in a pleading as proof of a particular fact, parol evidence of such

fact is not admissible.^*

C. Particular Application of Rule. — a. Generally. — These
rules apply to all sorts of records and documents including minutes

of school boards,^^ records kept by the recorder of deeds,*"^ munici-

pal or town records and proceedings,^' the action of townships,"^

highway commissioners,®^ census records,^ proceedings creating- or

parol evidence but must themselves
be produced. Butler v. St. Louis L.

Ins. Co., 45 Iowa 93.

Oath of Registering Voter The
contents of an oath made by a person
when registering as a voter cannot be
proved by parol without showing that

the original was not a record of

which a copy could be procured, or

that the original could not be pro-

duced. Thompson Sav. Bank v.

Gregory (Tex. Civ. App.), 59 S.

W. 622.

Enlistment must be proved by
authenticated copy from army rec-

ords. Atwood V. Inhabitants of Win-
terport, 60 Me. 250.

Ancient Proceedings and Docu-
ments. — The best evidence rule ap-

plies equally to ancient records and
documents as to those of more recent

date. Hurley v. City of West St.

Paul. 83 Minn. 401, 86 N. W. 427.

See also Isley v. Boon, 109 N. C. 555,

13 S. E. 795 ; Mobley v. Watts, 98 N.
C. 284, 3 S. E. 677; Davies v. Pettit,

II Ark. 349.

94, Clark v. Oakby, 4 Ark. 236.

See Jones v. Jamison, 15 La. Ann. 35;
Henderson Countv v. Dixon, 23 Ky.

L. Rep. 1204, 63 'S. W. 756; Griffin

V. Rising. 2 Cush. (Mass.) 75.

Where the plaintiff alleges in an
action for a vexatious suit and ma-
licious holding to bail that the sum
demanded as bail was indorsed on
the writ, the writ and the endorse-

ment are the only evidence of this

fact to which the plaintiff can resort.

Ray V. Law, i Pet. C. C. 207, 20 Fed.

Cas. No. 11,592.

95. German Ins. Co. v. Independ-
ent School Dist., 80 Fed. 366, 25 C. C.

A. 492; Whitehead v. School Dist,

145 Pa. St. 418, 22 Atl. 991 (action

dismissing a teacher for cause) ; Men-
del z\ School Dist, 121 Wis. 80, 98
N. W. 932.

VoL X

96. Jones v. Melindy, 62 Ark. 203,

36 S. W. 22; Hamilton v. Shoaff, 99
Ind. 63 ; Hardin Z'. Forsythe, 99 111.

312; Georgia R. etc. Co. v. Hamilton,

59 Ga. 171 ; Angell v. Rosenbury, 12

Mich. 241.

97. Gould V. Hutchins, 10 Me. 145

;

Hencke z>. Standiford, 66 Ark. 535, 52
S. W. I (resolution of town coun-
cil); Duffy V. Beirne, 30 App. Div.

384, 51 N. Y. Supp. 626 (proceedings
of village trustees).

Where a copy of the warrant for a

town meeting and the return thereon
are inserted in the town records with
the proceedings at the meeting, those

records are evidence of the holding of
the meeting and the original warrant
need not be produced. Com. v. Shaw,
7 Mete. (Mass.) 52.

Records of City Council, if exist-

ent and accessible, are the best evi-

dence to show action taken or au-
thorized by city. Jordan v. City of
Benwood. 42 W. Va. 312, 26 S. E.
266, 36 L. R. A. 519; Childrey v.

City of Huntington, 34 W. Va. 457,
12 S. E. 536, II L. R. A. 313; Jack-
son V. Ellis, 116 Ga. 719, 43 S. E. 73.

98. People v. Finley, 97 111. App.
214.

99. People z'. Finley, 97 111. App.
214.

1. School Census Records disclos-

ing the facts are the best evidence of

whether a person has been enumerat-
ed in a census taken by a school

board. State ex rcl. Vale v. School
Dist. of Superior, 55 Neb. 317, 75 N.

W. 855.

2. Hoffman v. Rodman, 39 N. J.

L. 252; Brander v. The Chesterfield

Justices, 5 Call (Va.) 548. 2 Am.
Dec. 600; Hurley v. West St. Paul,

83 Minn. 401. 86 N. W. 427; Beau-
dean V. City of Cape Girardeau, 71

Mo. 392. See also article "High-
ways," Vol. VI, p. 466.
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vacating highways^ or otherwise pertaining thereto,* records of

boards of registration,^ boards of equaHzation,® boards of health/

post-office department,^ patent office," grand jury,^*' election re-

tiirns,^^ military records. ^-

The rules apply to documents and records embodying the official

action of all executive and administrative officers,^^ and also to

As to whether record evidence of

the existence of a highway must be
produced in all cases, see Nealy v.

Brown, 6 111. lo, and article "High-
ways," Vol. VI.

3. When an Order Vacating a
Highway was made can not be
shown by parol, but must be proved
by the record. Whetton v. Clayton,

III Ind. 360, 12 N. E. 513.

A record of the commissioner's
court is the best evidence of whether
a road has been changed. Knuckols
V. State, 136 Ala. 108, 34 So. 375.

4. The records and files pertain-

ing thereto are the best evidence to

establish the existence of a grade for

a city street. Nebraska Cit}^ v. Lamp-
kin, 6 Neb. 27.

5. Board of Registration.
Phares v. State, 3 W. Va. 567, 100

Am. Dec. 777.
6. Board of Equalization In

an action to recover taxes assessed

against a railroad compan}*, parol evi-

dence is not admissible to show that

the railroad company made a com-
plaint to the county commissioners
sitting as a board of equalization of

the assessor's valuation, as the law
requires a record of all proceedings
of such commissioners to be kept, and
such record is the only proper evi-

dence of the doings of such board.

State V. Central Pac. R. Co., 17 Nev.

259, 30 Pac. 887.
7. Cooke V. Board of Comrs., 13

Okla. II, 73 Pac. 270.

8. Post Office Records A state-

ment in the American Encyclopaedia
as to when a postofifice was estab-

lished at a particular place is not com-
petent evidence. The records of the

postoffice department showing this

fact should be produced. Howard v.

Russell. 75 Tex. 171, 12 S. W. 525.
9. Records of Patent Office.

Parol evidence as to the time when
a patent was applied for is not admis-
sible, but the record showing this fact

must be produced. Wayne v. Win-

ter, 6 McLean 344, 29 Fed. Cas. No,
17,304. See article "Patents," Vol,
IX.

10. Action of Grand Jury In
an action for malicious prosecution,

as proof that the indictment was re-

turned not a true bill and the plain-

tiff discharged, parol evidence is in-

sufficient. The record must be pro-
duced. Cole v. Hanks, 3 j\Ion, (Ky.)
208.

11. Fletcher v. Jeter, 32 La. Ann,
401 (election commissioners' re-

turns).

In election contest to support a
charge of forgery, the contents of
original tally sheets or returns of
commissioners of election cannot be
shown b}' parol until non-existence
of those tally sheets has been shown.
Knight V. Rogan, 31 La. Ann. 289,

In the absence of a showing that
the original returns of election from
the different precincts had been de-
stroyed, or that they could not be
procured, testimony of election com-
missioners is clearly incompetent.
State V. Sanger (Ark), 88 S. W.
903. See article "Election s,"

Vol. V.
12. Gale y. Currier, 4 N. H. 169

(roll of military company) ; Lacy v.

Sugarman, 12 Heisk, (Tenn.) 354
(limits of military occupation as
shown by published order of com-
manding general must be shown by
the order, though the actual occupa-
tion may be shown by parol) ; Whit-
ney V. Balkan, 24 ]\ie, 406.

13. Pardon.— Redd v. State, 65
Ark. 475, 47 S, W, 119; Hunnicutt v.

State, 18 Tex, App, 498; Mass v.

Bromberg. 28 Tex, Civ, App, 145,

66 S. W. 468. See article "Compe-
tency," Vol. Ill, p, 210.

The Executive Minutes are not
evidence that a pardon was granted.

The pardon itself or a certified copy
must be produced. Cox v. Cox, 26
Pa. St. 375. 67 Am. Dec. 432; Spald-

ing v. Saxton, 6 Watts (Pa.) 338.

Vol. X
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bonds," reports/^ petitions/'' statements of mechanic's lien/'^ certifi-

cates/^ maps and plats/" and other documents on file in public offices.

b. Land Office Records. — The best evidence of the records of

the federal land office is the original or an authenticated copy there-

of.-" The same rule applies to the state land offices.-^

c. Official Character or Status. — Ordinarily official character or

status may be proved by parol because it is usually sufficient to

show a de facto capacity.-- The result of an election, however,

Condemnation by Building In-

spector Parol evidence that an
inspector of buildings has con-

demned certain walls is not admis-

sible. The record of his judgment
should be produced. Nesbit v. Bend-
heim, 15 N. Y. Supp. 300, 39 N. Y.-

St. Rep. 109.

14. Driesbach v. Berger, 6 Watts
& S. (Pa.) 564.

15. A Written Report by a po-

liceman in pursuance of his official

duty is better evidence than a rec-

ord thereof not shown to be author-

ized by law. Lorig v. Davenport,

99 Iowa 479, 68 N. W. 7i7-

16. Carpenter v. Fulmer, 118

Wis. 454, 95 N. W. 403.

17. The Original Statement for

Mechanic's Lien, tiled with the clerk,

is the best evidence of the fact that

such a statement was made and
filed. Wheelock v. Hull, 124 Iowa
752, 100 N. W. 863.

18. Weber v. Ohio & M. R. Co.,

108 111. 451.

The Public Weigher's Certificate

as to the weight of certain wheat
is the best evidence of its contents,

and cannot be proved by parol.

Commerce Milling & Grain Co. v.

Morris, 27 Tex. Civ. App. 553, 65

S. W. 1 1 18.

19. The Plan of a Street made
by a proper officer, or a copy there-

of, showing designated place for

hydrant, is the best evidence of what
place was designated. Bean v.

Water Co., 92 Me. 469, 43 Atl. 22.

The plat and report of the com-
missioners who platted the city, to-

gether with the act of legislation

confirming them, is the only compe-
tent evidence to prove the purpose

for which the reservation of Lincoln

City Block was made. State His-

torical Assn. V. City of Lincoln, 14

Neb. 336, 15 N. W. 717.

Vol. X

20. See article " Public Lands."
The best evidence of an order of

the commissioner of the general
land office reinstating a cancelled

entry of land is an authenticated
copy of the original order. Cornel-
ius V. Kessel, 53 Wis. 395, 10 N. W.
520.

A certified copy of a certificate

from the proper land office is the
best evidence to establish the con-
tents of a lost certificate of entry.

Martin z'. Brand, 182 Mo. 116, 81 S.

W. 443-

Parol evidence is inadmissible to

establish whether land was or was
not an Indian reservation, as higher
evidence exists of the fact, at the
general land office. Mitchell v.

Cobb, 13 Ala. 137.

21. Norris v. Hamilton, 7 Watts
(Pa.) 91.

Texas State Land Office.— The
testimony of the land commissioner
as to the contents of the archives
of his office is not competent.
Either a certified copy or the com-
missioner's certificate as to the con-
tents of such writings should be
produced. Meyer v. Hale (Tex.
Civ. App.), 23 S. W. 990; Stafiford

V. King, 30 Tex. 257, 94 Am. Dec.

304; Bass V. Mitchell, 22 Tex. 285.

The original certificate of location

on file in the land office, or a certi-

fied copy thereof, is the best evi-

dence of its existence and contents

;

other evidence is not admissible
without properly accounting for the

original. Giddings v. Luckett Land
& L. S. Co. (Tex. Civ. App.), 33
S'. W. 879.

22. Conner v. Nevada, 188 Mo.
148, 86 S. W. 256. See article " Of-
ficers/' Vol. IX.

A county officer may testify as to

his official character. The record of

his appointment or election need not
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must be proved by the record thereof.-^ This subject is fully

treated elsewhere.-*

When Officer Qualified. — The best evidence of the date at which an
officer qualified is the record showing the facts duly qualifying him.--'

d. Appointincnt to Private Office or Trust When a Matter of

Record. — Where the appointment to a private office or trust is

a matter of public record it cannot be proved by parol.-*^

e. Official Action Presumptively Recorded. — Where a record of

official action is required or would be proper under certain condi-

tions it is presumed to have been made, and before parol evidence

is admissible it must either be shown that no record was in fact

made or the record must be properly accounted for.-^

f. The Territorial Limits of Political and Administrative Sub-
divisions must be proved by the proper record of the official action

creating them,-^ unless such action is judicially noticed-** or its

be produced. Hall r. Bishop, 78
Ind. 370.

In a suit brought to recover
amount of judgment rendered by a

justice of the peace in another state,

parol proof is admissible to show
that the individual purporting to

have rendered the judgment was a

justice of the peace, as the inquiry

is not whether he is such officer

de jure, but whether de facto, as it

is not necessary to prove that the

justice is legally invested with the

authoritv he exercises. Johnson v.

Hale, 2' Stew. & P. (Ala.) 331.

23. ]\Iatter of mandamus in case

of Prickett, 20 N. J. L. 134. See
more fully article "Election s,"

Vol. V.

24. See article " Officers," Vol. IX.

25. The bond of a tax collector

with the approval thereof required

by law is the best evidence of the

time when the officer qualified as

such. Webb Countv v. Gonzales, 69
Tex. 455, 6 S. W. '781.

26. The Appointment of a Guard-
ian being a matter of record cannot

be proved by parol. Bryan v. Wal-
ton, 14 Ga. 185.

C n t r a. — Appointment of the

guardian of a minor may be proved
aliunde than by original petition and
record entry on the minutes of the

orphans' court. Fink's Appeal, loi

Pa. St. 74-

27. Jackson v. Ellis. 116 Ga. 719,

43 S. E. 73 (action of city council

presumptively recorded). See also

Holt V. Maverick, 5 Tex. Civ. App.
650. 24 S. W. 532, 23 S. W. 751, and
article '' Examination Before Com-
mitting Magistrate," Vol. V, p. 332,

n. 69.

The report of viewers of the high-
way to the county court presump-
tively contains an agreement between
them and a land owner giving the

latter the right to maintain gates

across a particular road, and is the
best evidence of such agreement.
Parol evidence of the agreement is

therefore inadmissible without prop-
erly accounting for the report or
showing that the agreement was not
reduced to writing. Allen v. Hop-
son, 26 Kv. L. Rep. 1148, 83 S".

W. 575-
Where the county superintendent

is required by law to keep a record
of his official proceedings, oral evi-

dence of his proceedings on an appli-

cation for license to teach is not
admissible without showing whether
or not there was a record of the

same, and if so laying a proper foun-
dation for secondary evidence. The
presumption in such case is that a
record was kept as required by law.

Elmore f. Overton, 104 Ind. 548, 4
N. E. 197-

28. ^lontpelier S. B. & T. Co. v.

School Dist., No. 5. 115 Wis. 622, 92
N. W. 439 (territorial limits of

school district).

29. See article "Judicial No-
tice," Vol. VII.

Vol. X



814 RECORDS.

the non-production of the record is satisfactorily accounted for.^°

g. Taxation and Taxes. — (l.) Generally. — The best evidence of
official action of taxing officers is the record thereof.^^

(2.) Return Made by Taxpayer. — The best evidence of what prop-
ert}' was returned for taxation by a taxpayer is the assessment
books made from the sworn lists filed by taxpayers where such lists

are not required to be kept.^^

(3.) Assessment. — The best evidence of the fact and amount of

assessment is the record or a certified copy, consisting of the as-

sessment rolP^ or duplicate thereof.^*

30. See infra, " Nature and Ad-
missibilitj^ of Secondary Evidence."

31. In a suit by a county to re-

cover amount of taxes assessed by
board of equalization against a rail-

road, the state auditor's certificate

to county court is incompetent to

prove action of board. Record re-

quired to be kept by board, or cer-

tified copy thereof is the only proper
evidence for that purpose when at-

tainable. Washington Co. v. St.

Louis & I. M. R. Co., 58 Mo. 372.

Whether a tract of land is seated

or unseated, and has been assessed,

taxed and sold by the treasurer as

such, must depend upon the records
of the commissioner's ofiice, and not

parol evidence or the private dupli-

cates of an assessor. McCall v.

Lorimer, 4 Watts (Pa.) 351.

32. Anniston City Land Co. v.

Edmonston, 141 Ala. 366, 2>7 So. 424.

33. Robbins v. Townsend, 20
Pick. (Mass.) 345; Marlborough v.

Sisson, 23 Conn. 44; Carlisle v. Che-
halis Co., 32 Wash. 284. yT, Pac 349;
Averill v. Sanford, 36 Conn. 345

;

Pittsfield V. Barnstead, 38 N. H. 115.

See also Stark v. Shupp, 112 Pa. St.

395. 3 Atl. 864.

The best evidence of the amount
of assessment against land is the as-

sessment roll and not the tax roll.

Montpelier S. B. & T. Co. v. School
Dist. No. 5, IIS Wis. 622, 92 N.
W. 439.

Parol evidence is not admissible
to prove the levy of taxes. The rec-

ord of the levy is the best evidence.
Pagan v. Rosier, 68 111. 84.

• The assessment roll or tax dupli-

cate is the best evidence of what
lands are assessed to particular indi-

viduals, where this fact is one of the

Vol. X

issues in the case. Briglit v. Markle.
17 Ind. 308.

The Date on which the assessment
roll is completed and certified to by
the assessor, is the sole and exclu-
sive evidence as to the date of the
assessment, and parol evidence of
the assessor is not admissible to

show that he made the assessment
at an earlier date. Allen v. McKay
& Co., 139 Cal. 94, 72 Pac. 713.

The Official Tax Books of the city

of Washington made up bv the reg-

ister from the original returns or
lists of the assessors and laid before
the court of appeals, it being em-
powered by the ordinances of the
corporation to correct the valuations
made by the assessors, are compe-
tent evidence; and it is not neces-

sary that the assessors' original lists

should be produced to prove the as-

sessment. Ronkendorfif v. Taylor, 4
Pet. (U. S.) 349-
Testimony of an ex-tax collector

is not the best evidence of the assess-

ment and payment of a special tax

during his term of office. Hickman
V. Dawson, 35 La. Ann. 1086.

34. Lessee of Simon v. Brown, 3
Yeates (Pa.) 186, 2 Am. Dec. 368.

The copy of the tax duplicate re-

tained by the county auditor is ad-

missible the same as the original

delivered to the treasurer as required

by statute. It is not a copy in the

ordinary sense. " Where a duplicate

list is made out, each of the lists has

all the force and effect of an orig-

inal instrument and differs in that

respect from a mere copy." Stand-
ard Oil Co. V. Bretz, 98 Ind. 231.

Copy Delivered to Tax Collector.

The original and only assessment
roll is the one prepared by the asses-
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(4.) Amount Due. — The best evidence of the amount of taxes due
from a particular person is the tax roll."^

(5.) Payment of Taxes.— The payment of taxes is a fact which
may be proved by parol ; the record or the tax receipt need not

be produced.^^ The latter are, however, both competent evidence.^^
A Tax Receipt jg the best evidence of its contents.^^
(6.) Tax Sale and Redemption. _ The proper records are the best

evidence to prove a tax sale^'' and redemption therefrom.'**'

h. Bankruptcy and Insolvency. — The best evidence of an ad-

judication of bankruptcy or insolvency is the record thereof or an

authenticated copy.*^ And the existence of an unsatisfied judg-

sors and transmitted to the board of
supervisors. And where a statute

provides that the supervisors after

correcting any errors and omissions
and equaHzing the assessed vakia-

tions shall extend the taxes and
cause " the corrected assessment roll

or a fair copy thereof to be deliv-

ered to the collector," such " fair

copy " is not competent primary evi-

dence. Oswego County Sav. Bank
V. Genoa, 28 Misc. 71, 59 N. Y.

Supp. 829.

35. Tax roll is the best evidence

of taxes due by party, in suit by

state for recovery of same. State v.

Edgar, 26 La. Ann. 726.

36. j\I c D o n o u g h v. Jefferson

County. 79 Tex. 535, 15 S. W. 490;
Davis' Admx. v. Hare. 32 Ark. 386;
Dennett v. Crocker, 8 Ale. 239. But
see Livingston v. Hudson. 85 Ga.

835, 12 S. E. 17; Wood V. State, 8
Heisk. (Tenn.) 329.

The receipts or books of the tax
collector are not the only competent
primary evidence of the payment of
taxes, but this may be established by
the oral testimony of any one who
knows the fact; and although a
statute provides that tax payers shall

take duplicate receipts, file one with
the county judge and take his sig-

nature and endorsement of " dupli-

cate surrender" on the other, and
that " no receipt for taxes shall be
held as evidence of the payment
thereof without such signature of
the county judge," oral evidence is

still admissible even if the statute

has not been complied with, since it

has reference only to one class of
primary evidence and does not serve
to exclude any other, Adams v.

Beale, 19 Iowa 61.

" Such evidence is received as in-

dependent proof of the fact of pay-
ment and not for the purpose of
establishing the contents of the re-

ceipt." Hinchman v. Whetstone. 23
111. 185; Irwin c'. Aliller, 23 111. 401.

The certificate of the comptroller

of the state is neither the best nor
the only evidence of the payment of

taxes. This fact may be shown by
direct or circumstantial evidence as

any other fact. Ochoa v. Miller. 59
Tex. 460. following Deen v. Wills,

21 Tex. 643.

37. See Lessee of Simon v.

Brown. 3 Yeates (Pa.) 186, 2 Am.
Dec. 368; Robbins v. Townsend, 20
Pick. (Mass.) 345.

38. Under an indictment for reg-

istration in two election districts, the

testimony of the inspector of elec-

tions was held inadmissible to show
whether the tax receipt offered by
the voter was stamped on the day
of registration ; the receipt itself is

the best evidence. State v. Cald-
well, I Marv. (Del.) 555. 41 Atl.

198.

39. Tax Sale.— Original record
of a tax sale is of a higher grade
of evidence than the deposition of
the auditor who testified as to the
contents of a certified copy sent to

his ofiice by the county clerk.

Thweatt V. Black's Exr., 30 Ark. 732.

40. A Redemption of Land From
a Tax Sale by minor heirs should be
proved by records in the auditor's

office, they being the best evidence
which the nature of the case would
admit. Lane v. Sharpe, 4 111. 566.

41. Files V. Harbison, et al., 29
Ark. 307; Pargand v. Morgan, 2

La. 100.

The best evidence of a discharge

Vol. X
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ment against the alleged insolvent cannot be shown by parol.'*- But
the fact of insolvency may be shown by parol independent of any
record evidence thereof.^^ The presentation of claims to commis-
sioners of insolvency must be proved by their report to the court.**

D. Judicial Records and Proceedings. — a. Generally. — The
best evidence of judicial records and proceedings is the original

records or a properly authenticated copy thereof.*^

in bankruptcy is the certificate of the
same. Regan v. Regan, 72 N. C. 195.

A Certificate of Discharge of a

bankrupt obtained b}' another per-

son than the bankrupt is as valid for

the purposes of evidence as the one
given to the bankrupt himself, as

the certificate on the record is re-

garded as the original decree of the

court, and the certificate granted the

bankrupt but a copy of that record.

Pennell v. Percival, 13 Pa. St. 197.

The discharge of an insolvent can
only be proved by record, unless a

proper foundation for secondary evi-

dence has been laid. Karch v. Com.,

3 Pa. St. 269.

A report of an assignee in bank-

ruptcy is not admissible to show when
the bankruptcy proceedings termin-

ated. " The record and files of the

court, or copies thereof, would be bet-

ter evidence for that purpose."

Holmes v. Burwell, 30 111. App. 445.
42. Bizard v. Moody, 117 Ga. 67,

43 S. E. 426. Contra. — On the issue

of insolvency a sheriff may properly

testify that at a particular time he

held a fieri facias against the person

in question, that he failed to find

property belonging to that person on
which to levy, and that he returned

the process unsatisfied with an entry

of nulla bona. It is not necessary to

produce the record and the return be-

cause the matters shown thereby are

not in dispute. Fountain v. Ander-
son, 33 Ga. 372.

43. In an action by the assignee of

a note against the assignor, the mak-
er's insolvency may be proved by
parol evidence in addition to the rec-

ord evidence of insolvency. Bryan
V. Perry, 5 Mon. (Ky.) 275. See ar-

ticle " Insolvency," Vol. VII.
The insolvency of the principal, in

an action against the guarantor, may
be shown otherwise than by judg-
ment with return of nulla bona. Gates
V. Kittrell, 7 Heisk. (Tenn.) 606.

Vol, X

44. Report of Commissioners of

Insolvency. -~ Where the commis-
sioners of insolvency are required to

report to the probate court a list not
only of all claims allowed by them
but also of such as have been pre-

sented and disallowed, the fact that

the claim sued on has been presented

to the commissioners must be proved
by their report forming part of the

probate records. Franklin, Robinson
6 Co. z'. Brownson, 2 Tyler (Vt.)

103. See Randall v. Preston, 52 Vt.

198.

45. Alabama — Donegan v. Wade,
70 Ala. 501.

Arkansas. — Williams v. Brummell,
4 Ark. 129; Alexander v. Foreman,
7 Ark. 252.

California. — Leviston v. Hennin-
ger. 77 Cal. 461, 19 Pac. 834.

Colorado. — Union Pac. R. Co. v.

Jones, 21 Colo. 340, 40 Pac. 891.

Connecticut.— Northrop v. Chase,

76 Conn. 146, 56 Atl. 518; Waterbury
Lumb. Co. V. Hinckley, 75 Conn. 187,

52 Atl. 739-

Georgia. — Groover v. King, 46 Ga.

loi ; Wilson v. Allen, 108 Ga. 275, 33
S. E. 975.

Illinois. — Mclntyre v. People, 103
111. 142; Rockford etc. R. Co. v.

Lynch, 67 111. 149 ; McGuire v. Good-
man, 31 111. App. 420.

Indiana. — Cline v. Gibson, 23 Ind.

11; Harlan v. Harris, 17 Ind. 328;
Bible V. Voris, 141 Ind. 569, 40 N.
E. 670.

Indian Territory. — Schwab Cloth.

Co. V. Cromer, i Ind. Ter. 661, 43 S.

W. 951.

Kansas. — Pulsifer v. Arbuthnot,

59 Kan. 380, 53 Pac. 70.

Kentucky. — Cynthiana & R. C.

Tpk. Co. V. Hutchinson, 22 Ky. L.

Rep. 1233, 60 S. W. 378.

Louisiana. — State v. Smith, 12

La. Ann. 349; State v. Brooks, 39
La. Ann. 817, 2 So. 498; Driggs v.

Morgan, 2 La. Ann. 151.
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Maine. — Emery v. Fowler, 39 Me.

326, 63 Am. Dec. 627.

Maryland. — Gambrill v. Schooley,

95 IMd. 260, 52 Atl. 500. 63 L. R.

A. 427; Harker v. Dement, 9 Gill 7,

52 Am. Dec. 670.

Massachusetts. — Fitch v. Randall,

163 Mass. 381, 40 N. E. 182; Shel-

don V. Frink, 12 Pick. 568.

Missouri. — Milan v. Pemberton,

12 Mo. 598; Dennison v. St. Louis

Co., Z3 ^lo- 168; Wynne v. Aubuch-
on. 23 Mo. 30.

Montana. — Spencer v. Spencer,

31 INIont. 631, 79 Pac. 320.

Nebraska. — Nelson v. Brisbin,

98 N. W. 1057.

Nevada. — Davis v. Noteware, 13

Nev. 421.

New Jersey. — Tyrrel v. Wood-
bridge Twp., "27 N. J. L. 416.

New York. — McM\iy v. Stanton,

10 ]Misc. 105. 30 N. Y. Supp. 934;
Wright V. iNIaseras, 56 Barb. 521.

North Carolina. — Baker v. Garris,

108 N. C. 218, 13 S. E. 2.

Ohio. — Ludlow V. Johnston, 3
Ohio 553, 17 Am. Dec. 609; Smiley

V. Dewey, 17 Ohio 156.

Oregon. — Bowick v. Miller, 21

Or. 25, 26 Pac. 861.

Pennsylvania. — Otto v. Trump,
115 Pa. St. 425, 8 Atl. 786.

South Dakota. — Noyes v. Belding,

5 S. D. 603, 59 N. W. 1069.

Tennessee. — Brady v. White, 4
Baxt. 382; Williamson v. Anthony,

4 Heisk. 78.

Texas. — Green v. White, 18 Tex.
Civ. App. 309. 45 S. W. 389; State v.

Cardinas, 47 Tex. 250.

Virginia. — Buford v. Buford, 4
Munf. 241, 6 Am. Dec. 511.

West Virginia. — Bloss zk Plymale,

3 W. Va. 393, 100 Am. Dec. 752.

Verbal testimony as to when a suit

was brought, when the declaration

was filed and the judgment rendered
is not competent. Sherman v. Smith,
20 111. 351.

The primary evidence of the in-

debtedness shown by the record of

another suit is a certified copy there-

of. Mills V. Howeth, 19 Tex. 257,

17 Am. Dec. 331.

Where a declaration in slander

charges that defendant had said that

plaintiff as a witness was guilty of

perjury, defendant in justification

cannot give parol evidence of what

52

plaintiff swore to, unless it be shown
by the best evidence (the record of

that trial) how it applied to matter

in question. Kirtley v. Dick, 3 H.
& M. (Va.) 388.

In an action against a sheriff for

damages for a false return to an ex-

ecution against a person, the best

evidence of the fact that an order of

arrest was issued in such other ac-

tion is the order itself. Secondary
evidence is not admissible unless

the original is sufficiently shown to

be lost or destroyed. Josuez v. Con-
ner, 7 Daly (N. Y.) 448.

Verdict.— Abrams v. Smith, 8
Blackf. (Ind.) 95.

By statute in Illinois when proper-

ty levied upon by the sheriff is

claimed by a third person, the sheriff

must summon a jury to try the ques-

tion of title; and a written verdict

signed by the jurymen must be re-

turned. This writing is the best evi-

dence of its contents and must be

produced. Lawrence v. Sherman, 2

McLean, 488, 15 Fed. Cas. No. 8,144-

The record of the suit is the best

evidence of the foreclosure of a
mortgage and the sale of mortgaged
premises. Kennedy's Heirs v. Rey-
nolds, 27 Ala. 364.

A sale of land under a decree to
enforce a vendor's lien must be
proved by the record of the proceed-
ings, or a certified cop}' thereof.

Phillips V. Costley, 40 Ala. 486.

That an Award, Made Pendente
Lite, Was Afterwards Set Aside on
exceptions taken, an authenticated

copv is the only competent evidence.

Buford V. Buford, 4 ]Munf. (Va?)

241, 6 Am. Dec. 511.

The Indexing of an Abstract of

Judgment being a matter of record
cannot be proved by the mere certifi-

cate of the clerk. Glasscock v.

Stringer (Tex. Civ. App.), 32 S.

W. 920.

The Minutes of the Clerk or Judge
cannot be proved by parol. Gillett v.

Booth, 95 111. 183.

Costs— The costs incurred in a

suit cannot be proved by parol.

Gates V. Hunter, 13 Mo. 511.

In an action on an appeal bond,

a copy of the tax bill covering costs

incurred, certified to by the clerk

of the court and under the seal

Vol. X
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This general rule applies equally to courts of criminal**' as well

as civil jurisdiction and to courts of equity"*^ as well as law.

b. Ministerial Acts. — It has been held that the ministerial acts

of a court may be proved by parol*^ and that the record thereof

may be impeached by parol.*^

thereof, is the best evidence of the

amount of such costs. Thalheimer
V. Crow, 13 Colo. 397, 22 Pac. 779.

Presentation and Allowance of

Claim Crenshaw County v. Sikes,

113 Ala. 626, 21 So. 135.

Elements of Damages Awarded.
Parol evidence that the cost of fenc-

ing a railroad was included in the

assessment of damages for the right

of way is not admissible. The rec-

ord is the best evidence. Rockford,
R. I. & St. L. R. Co. V. Lynch, 67 111.

149.

Who Were Parties to particular

probate proceedings is best shown by
the record thereof. Williams v.

Duer, 14 La. 523.

In Same Court.— Parol proof is

not admissible to show the action of

the judge or the proceedings on the

trial, for the information of another
judge presiding at a subsequent
term. Williamson v. Anthony, 4
Heisk. (Tenn.) 78.

Records of Federal Courts in

State Courts.— City Sav. Bank v.

Kensington Land Co. (Tenn.), 2>7

S. W. 1037; Hammatt v. Emerson,
27 Me. 308, 46 Am. Dec. 598.

46. Flynn v. Merchants' Ins. Co.,

17 La. Ann. 135; Southern Ins. Co.

V. White, 58 Ark. 277, 24 S. W. 425

;

Newcomb v. Griswold, 24 N. Y. 298;
Cherry v. McCants, 7 S. C. 224;
Kirschner v. State. 9 Wis. 140.

Preliminary Examination of Ac-
cused— An examination of a pris-

oner made before a magistrate, being

required to be recorded within two
days, under the law, parol evidence
of it cannot be received. State v.

Grove, 3 N. C. 36.

The record or a copy of it is the

best evidence of the fact that a person
has been bound over for his appear-
ance at court to answer charges of

perjury. It is not competent to in-

quire of the witness orally concerning
that fact. Smith v. Smith, 43 N. H.
536.
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Warrant and Arrest Oral evi-

dence of the issuance of a warrant
and the arrest of a person thereon is

incompetent unless it is shown that

neither the warrant nor a copy of it

can be produced. Hackett v. King, 6

Allen (Mass.) 58.

Under a prosecution for aiding the

escape of a prisoner, to show that

person liberated was lawfully con-

fined, the best evidence is the warrant
of arrest under which arrest was
made and defendant therein was held

at time of trial. DuBose v. State,

115 Ala. 70, 22 So. 613.

On Indictment for Perjury.— A
record of the trial in which the false

swearing is charged to have been
committed must be produced, if in

existence, under an indictment for

perjury. Whittle v. State, 79 Miss.

327, 30 So. 722.

Discharge of Surety on Bail Bond.

The only legal evidence of the dis-

charge of the surety on a bail bond
is the record of an cvoncretur en-

tered on the minutes of the court.

Griffin v. Moore, 2 Ga. 331.

47. Account by a Master in

Chancery— Sutton v. Mandeville, i

Cranch C. C. 2, 23 Fed. Cas. No.

13.648.

Referee's Award Tyler v. Dyer,

13 Me. 41.

48. Ayres v. Clinefelter, 20 111. 465

;

Wardwell v. McDowell, 31 111. 364,

in which the proceedings of a probate

court, which under the statute was
not a court of record, consisting of

proof of the execution of a will, re-

fusal of part of the executors named
to accept and qualify, and granting

letters testamentary, were held to be

of a ministerial character and prov-

able by other than record evidence.

49. County courts approving offi-

cial bonds act in a ministerial capac-

ity, and parol evidence is competent
to show that the court when so act-

ing had knowledge that the name of

one of the sureties on a tax collect-
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c. Institution, Pendency, Subject-Matter and Disposition of Suit

or Action. — Neither the institution'^'* nor pendency^^ of another

suit or action, the subject-matter or issues thereof,^- nor the dis-

position made of it^^ and the grounds of the court's action therein^*

can be shown by parol, the record itself or an authenticated copy

thereof must be produced in the absence of a showing to justify

the introduction of secondary evidence.

d. Pleadings. — The pleadings in the case, or certified copies, are

the best evidence of their contents.^^

or's bond had been erased, and that,

too, without the knowledge or con-

sent of the other sureties. Such evi-

dence is not offered to show an order

or judgment of court. State v. Mc-
Gonigle, loi Mo. 353, i3 S. W. 758,

20 Am. St. Rep. 609, 8 L. R. A. 735.

50. Collins & Son v. Bullard, 57
Ga. 333. But see File v. Springel,

132 Ind. 312, 31 N. E. 1054 (holding

that the fact that a suit of foreclos-

ure was begun might be shown by

parol).

An action by an attorney to re-

cover compensation for instituting

suits in another court, the fact that

the suits were commenced cannot be

proved by parol. Hughes v. Christy,

26 Tex. 230.

When a Suit Was Commenced.

Graybill v. De Young, 140 Cal. 323,

73 Pac. 1067.

51. Alexander, Admr., v. Fore-

man, 7 Ark. 252; Wright v. Maseras,

56 Barb. (N. Y.) 521 ; Davis v. Note-

ware, 13 Nev. 421 ; Lumley r. Dewey,

17 Ohio 156.

To support allegation of pending

contest before the land department,

the record thereof is the best evi-

dence. Woodward v. Stark, 4 S. D.

588, 57 N. W. 496.

52. Tuck r. Rottkowsky, 47 Misc.

386, 93 N. Y. Supp. 1 1 12; Otto V.

Trump, 115 Pa. St. 425, 8 Atl. 786;

Stillman v. Palis, 23 111. App. 408;

Chattanooga Groc. Co. v. Livingston

(Tenn.), 59 S. W. 470; West v. Ga-
vins, 74 Ind. 265. But see Shelton v.

Ward, I Call (Va.) 538.

The Grounds of the Recovery in

Another Suit cannot be proved by

parol testimonv as to the evidence

given in such suit, but the record

must be produced to show what the

pleadings and the issue were. Cooper
V. Watson, 10 Wend. (N. Y.) 202;

Glenn v. Lopez, Harp. (S. C.) 105.

But see Helfrich v. Stem, 17 Pa.

St. 143-

Where a justice has produced his

minutes of a judgment in which there

is an ambiguity as to the form of the

action, he cannot testify as to the

ground of action as shown by the

declaration but must produce the

original instrument. D\'gert v. Cop-
pernoU, 13 Johns. (N. Y.) 210.

The Opinion of the Appellate

Court is not admissible in evidence

to prove facts in issue in an action.

Work Bros. v. Kinney, 8 Idaho 771,

71 Pac. 477.

53. Stillman v. Palis, 23 111. App.

408; Chattanooga Groc. Co. z\ Liv-

ingston (Tenn.), 59 S. W. 470; Col-

lins & Son z\ Bullard, 57 Ga. 333.

The Dismissal of an action cannot

be shown by parol, the primary evi-

dence of this fact is an entry on the

record. Armstrong v. Lewis, 61 Ga.

680.

Termination of Prosecution.— In

an Action for Malicious Prosecution

where the prosecution was before a

justice of the peace, his docket is the

best evidence to show the termina-

tion of the prosecution, and oral evi-

dence is not admissible. " This in-

terpretation of the opinion in Skid-

more V. Bricker, 77 111. 164. has been

adopted in several instances, and we
think it is correct." Knecht v. Lehr,

81 111. App. 208.

54. Grounds upon which a court

proceeded in rendering judgment
upon demurrer, cannot be shown by

parol. Baker v. Garris, 108 N. C.

218, 13 S. E. 2.

55. Hardin v. Blackshear, 60 Tex.

132; Parker v. Ballard, 123 Ga. 441,

51 S. E. 465; Mandelbaum v. New
York City R. Co., 90 N. Y. Supp.

377; Nelson v. Solomon, 112 Ga. 188,

Vol. X
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e. Writs and Process. — (l.) Generally. — Judicial writs and proc-

ess or an authenticated copy thereof are the best evidence of their

issuance and contents.^*' The time when they issued may, however,

be shown by parol,^^ though it has been held that where the law

requires the officer receiving- the writ to endorse upon it the time

of its receipts, this endorsement and not the docket entry is the

best evidence.^^

The Service of such writs or process must be shown by the record

thereof.^** But parol evidence is competent to show who directed

service to be made.*^"

(2.) Execution.— A writ of execution though delivered to an of-

ficer is to be returned, and it is the best evidence of its existence

and contents.*'^

37 S. E. 404; Nims v. Johnson, 7
Cal. no; Rose v. Otis, 5 Colo. App.

472, 39 Pac. 77; Howe v. Fleming,

123 Ind. 262, 24 N. E. 238.

The Complaint in a criminal ac-

tion is the best evidence of what it

charges. Tacy v. Starks, 67 App.
Div. 422, "721 N. Y. Supp. 225.

56. The process issued out of

court cannot be proved by parol, but

either the original or a sworn copy
thereof must be produced. Foster v.

Trull. 12 Johns. (N. Y.) 456. See
Baldwin v. Ryan, 3 Thomp. & C.< (N.
Y.) 251.

The Contents of a Certiorari or

Other Writ cannot be proved by
parol, but the original or a sworn
copy of it must be produced. Brush
V. Taggart, 7 Johns. (N. Y.) 19.

Writ of Attachment— Potter v.

Tyler, 2 Mete. (Mass.) 58.

The writ whereby an officer seizes

property is the best evidence of the

ofificer's authority. Glasscock v. Nave,
15 Ind. 457.

An Original Citation requiring an
administratrix to give additional se-

curity and the return of the sheriff

thereon are the best evidence of its

issuance and service, and such facts

cannot be proved by parol. Green v.

White, 18 Tex. Civ. App. 509, 45 S.

W. 389.
57. Crosby v. Stone, 3 N. J. L.

988; Jenkins v. Cockerham, 23 N. C.

(i Ired. L.) 309. See also Duff v.

Ivy, 3 Stew. (Ala.) 140.

58. It being the duty of the officer

receiving an execution from a justice

of the peace to endorse thereon the

time of its receipt, the docket of the
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justice cannot be received as evidence

to show the date of receipt of the ex-

ecution by the constable. Gott v.

Williams, 29 Mo. 461.

59. Pendexter v. Carleton. 16 N.
H. 482. But see Bates v. Sabin, 64
Vt. SIT, 24 Atl. 1013, holding that in

an action for services rendered in

serving writs the plaintiff may testify

as to his service of the writs without

proflucing them.
The best evidence of the service of

summons or original notice giving

jurisdiction is the summons or orig-

inal notice itself with the return

thereon ; but in case of the loss or

destruction of the original the testi-

mony of the officer who made the

sei"vice is competent secondary evi-

dence. Bridges v. Arnold, Z7 Iowa
221.

Defective Service of Process.

Where damages were asked against

an attorney for the consequences of

his unskillfulness in taking a judg-

ment upon insufficient service of proc-

ess, it was held that the fact of the

alleged defective service could only be

proved by the record. Reilly v. Cav-
anaugh, 29 Ind. 435.

60. Williams v. Cheesebrough, 4
Conn. 356.

61. Smelser v. Drane, I Ala. 245;
Howell V. Shands & Co., 35 Ga. 66;

Luck V. Zapp, I Tex. Civ. App. 528,

21 S. W. 418. See also Bowick v.

Miller, 21 Or. 25, 26 Pac. 861. But
see Supples v. Lewis, 2>7 Conn. 568,

holding that issuance of an execution

may be shown by parol where no at-

tempt is made to prove its contents.

An Execution though it passes
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(3.) Action Taken Under Writ.— Officer's Return.— (A.) Generally.

The best evidence of the action taken under a judicial writ is the

return thereon or an authenticated copy thereof.*^- But one not a

into the hands of an officer to be exe-

cuted should be returned to and filed

with the clerk of the court which
issued it, and is therefore an office

paper which is presumed to be on
file. And to justify secondary evi-

dence thereof it should be shown
that unavailing search has been made
in the clerk's office and that it is not

in the possession of the sheriff or

other person who mighty have it. Doe
ex d. Vaughn v. Bigger s, 6 Ga. i88.

A memorandum of thq justice upon
the record of a judgment that an ex-

ecution had issued and returned, no
property found, is not competent pri-

mary evidence. The execution itself

is the best evidence and niust be ac-

counted for. Williams v. Case, 14
Ind. 253. Contra. — Burke v. Miller,

46 Mo. 258.

The Issuance of an Execution by
a Justice of the Peace when in issue

cannot be proved by a transcript

from the justice's docket; but the

execution itself or a certified or

sworn copy thereof must be pro-

duced. Snyder v. Norris, 6 Blackf.

(Ind.) 33; Henkle v. German, 6
Blackf. (Ind.) 423.

Contra. — Burke v. Miller, 46 Mo.
258; Franse v. Owen's, 25 Mo. 329
(but see Carr v. Youse, 39 Mo. 346,

90 Am. Dec. 470).
Execution Docket An execution

cannot be proved by entries from the

execution docket; the original or

certified copy should be produced.
Ayers v. Roper, in Ala. 651, 20 So.

460. But see supra, I, 46, O. Com-
pare Duff V. Ivy, 3 Stew. (Ala.) 140.

62. Meyers v. Smith, 27 Md. 91.

But see Bryant v. Dana, 8 111. 344;
Ferryman v. Morgan, 103 Ga. 555,

29 S. E. 708; Spiller V. Lessee of

Nye, 16 Ohio 16; McKnight v. Ses-

sions, 8 Rich. L. (S. C.) 210.

The official return of a sheriff is

the best evidence of his action.

Ayres v. Duprey. 27 Tex. 593, 86

Am. Dec. 657; Green v. White, 18

Tex. Civ. App. 509, 45 S. W. 389
(service of citation requiring admin-

istratrix to give additional security).

But parol testimony may be re-

ceived from a sheriff to authenticate

the entries endorsed on an execution

and to prove that property levied

upon had not been sold. National

Bank v. Kinard, 28 S. C. loi, 5 S.

E. 464-

The Return of an Officer on an
Execution constitutes the best evi-

dence of what property was levied

on thereunder. Flannigan v. Alt-

house, Wheeler & Co., 56 Iowa 513,

9 N. W. 381; West V. St. John, 63

Iowa 287, 19 N. W. 238; Howell v.

Shands. & Co., 35 Ga. 66; Farmers'

& Drovers' Bank v. Fordyce, i Pa.

St. 454. See also Rollins v. Henry,

78 N. C. 342, Snyder v. Snyder, 6

Bin. (Pa.) 483, 6 Am. Dec. 493-

Parol evidence that property was
seized and sold by an officer is gen-

erally inadmissible without produc-

ing the officer's authority for the

seizAire or accounting for its non-

production. Shiver v. Bentley, 78 Ga.

537, 3 S. E. 770.

Returns on executions being re-'

quired to be in writing, oral evidence

in relation thereto is inadmissible

when the non-production is not ac-

counted for. Wells V. Bourne, 113

N. C. 82, 18 S. E. 106; McDade v.

Mead, 18 Ala. 214.

Return on Writ of Attachment.

Potter V. Tyler, 2 Mete. (Mass.) 58-

The sheriff's return is the best evi-

dence that certain property was sold

by him under an order of court.

Dawson v. Quillen, 61 Mo. App. 672.

The return of a sheriff on a writ

of attachment containing an inven-

tory of the attached property is a

matter of record^ and parol evidence

is not admissible to show what goods

were taken under the attachment.

Gottlieb V. Barton (Colo.), 57

Pac. 754-

In an action between an attaching

officer and his bailees or rcceipters

the attachment need not be proved

by the writ and return, but the re-

ceipt reciting the attachment " is the

appropriate and proper evidence for

that purpose." Lowry v. Cady, 4
Vt. 504.

Vol. X
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party to the suit in which such action was taken is not bound by

such return.*'^ The officer's failure to make a return may, how-

ever, be shown by parol.^*

(B.) Sale on Execution.— A return by the officer is not essential

to the validity of a sale on execution and therefore need not be pro-

duced or proved in support of such a sale.*'^

(C.) When Return Has Not Been Made or Has Been Lost or De-

stroyed.— Where no return has been made, or the one made has

been lost or destroyed, parol evidence is admissible to show the

action taken by the officer.''®

f. Orders of the Court must be proved by the record thereof

unless a proper foundation for secondary evidence has been laid.®^

g. Judgment or Decree. — (1.) Generally. — The best evidence

to establish the existence and terms of a judgment®^ is the record

itself or a properly authenticated copy of such record and of course

63. Perry v. Stephens, 77 Tex.

246, 13 S. W. 984; Riethmann v.

Godsman, 23 Colo. 202, 46 Pac. 684.

64. Anderson v. Cunningham, i

Minor (Ala.) 48.

65. Hill V. Kendall, 25 Vt. 528;
Rham v. North, 2 Yeates CPa.) 117.

See Lessee of Armstrong v. McCoy,
8 Ohio 128, 31 Am. Dec. 435.

66. Deniint v. Thompson, 80 Ky.

255; McBurnie v. Overstreet, 8 B.

Mon. (K.v.) 300; State v. Daggett,

2 Aik. (Vt.) 148; Gaither v. Martin,

3 j\Id. 146.

Although the return upon an exe-

cution is the best evidence of the

reply to the officer made by the per-

son upon whom it was served, never-

theless if the original execution has
been lost secondary evidence of its

contents is admissible ; and so also

even though a formal return is im-
possible because of the loss of the

execution ; the officer who levied it

may testify as to what the return

should have been. Dailey v. Cole-

man, 122 Mass. 64.

67. Connecticut.—State z'. Thresh-
er, 77 Conn. 70, 58 Atl. 460.

Illinois. — Mclntyre v. People, 103

111. 142.

Iowa. — Bristol Sav. Bank v. Judd,

116 Iowa 26, 89 N. W. 93.

Mississippi. — Eakin v. Vance, 10

Smed. & M. 549, 48 Am. Dec. 770-

Missouri. — Cummings v. Brown,
181 Mo. 711. 81 S. W. 158.

New Jersey. — Michener v. Lloyd,

16 N. J. Eq. 38; Tyrrel v. Twp of

Woodbridge, 27 N. J. L. 416.
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North Carolina. — State v. Voight,

90 N. C. 741.

Texas. — International & G. N. R.

Co. V. Moore (Tex. Civ. App.),

Z2 S. W. 379.

When No Record Has Been Made.
Competency of parol evidence, see

infra, " Where Required or Author-
ized Record Has Not Been Made."

68. Alabama. — Williams v. State,

130 Ala. 31. 30 So. 336.

Arkansas. — Wilson v. Spring, 38
Ark. 181.

Colorado. — Watson v. Hahn, i

Colo. 385.

Connecticut. — Waterbury Lumb.
& Coal Co. V. Hinckley, 75 Conn. 187,

52 Atl. 739.

Delaware. — Downs 7'. Rickards, 4
Del. Ch. 416.

Georgia. — Cody v. First Nat.

Bank, 103 Ga. 789, 30 S. E. 281.

///mow. — Walter v. Kirk, 14 111.

55; Weis V. Tiernan, 91 111. 27; For-

syth V. Vehmeyer. 176 111. 359, 52 N.

E. 55. See Carbine v. Morris, 92 111.

555-

Indiana. — Bible v. Voris, 141 Ind.

569, 40 N. E. 670.

Iowa. — Cadwell v. Dullaghan, 74

Iowa 239, 27 N. W. 178.

Louisiana. — Graves v. Hunter, 23

La. Ann. 132; Lockhart v. James, 9

Rob. 381.

Missouri. — State v. Scott, 31 Mo.
121.

Nez'ada. — Davis v. Noteware, 13

Nev. 421.
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the same rule is equally applicable to the proof of a judicial decree."^

A Writ of Execution is not primary evidence of a judgment'" nor

of the amount due under itJ^

(2.) Payment or Satisfaction of Judgment.— The payment or satis-

faction of a judgment where entered upon the record cannot be

proved by parol.'- But it has been held to the contrary."'*

(3.) Former Adjudication. — A plea of a former judgment or ad-

judication must be supported by record evidence,"* although parol

Nezv Jersey. — Lomerson v. Hoff-

man & Risher, 24 N. J. L. 674.

Nezv York. — Whitman v. Seaman.
61 N. Y. 633; Sutton V. Dillaye, 3
Barb. 529.

Oregon. — Bewick v. Miller, 21 Or.

25, 26 Pac. 861.

South Dakota. — Miller v. Durst,

14 S. D. 587, 86 N. W. 631.

Texas. — Holt z'. IMaverick. 5 Tex.
Civ. App. 650, 23 S. W. 751, 24 S. W.
532; Valentine v. State. 6 Tex. App.

439-
Vermont. — Nye v. Kellam, 18 Vt

594-

Oral testimony of the plaintifif that

he has a judgment against the gar-

nishee's creditor is not competent evi-

dence of such judgment. McNeill v.

Donohue, 44 111. App. 42.

The recovery of a judgment in a
court of record must be proved by the

record itself. " This rule embraces
every case where a party would for

any purpose prove the recovery of a

judgment." Graham v. Gordon, i

Chip. (Vt.) 115.

The only legal evidence of a judg-
ment in the clerk's entry in the rec-

ord provided by law, and the abstract

of the same in the judgment docket.

Miller v. Wolf, 63 Iowa 233, 18 N.
W. 889.

The fact that a judgment has been
recovered in a justice court and a
transcript thereof filed with the

county clerk cannot be proved by
parol. Pollock v. Hoag, 4 E. D.
Smith (N. Y.) 473.

69. Clark v. Cassidy. 64 Ga. 662;
Hammatt v. Emerson, 27 Me. 308,

46 Am. Dec. 598.

Signed But Not Enrolled. — By
statute, a decree being a record from
the time of signing as fully as if

enrolled is itself the highest evidence.

Smith V. Valentine, 19 Minn. 452.

Divorce. — The record of the de-

cree or duly authenticated copy there-

of, is the onlj^ competent evidence of

divorce. Reynolds v. State. 58 Neb.

49, 78 N. W. 483 ; Tice v. Reeves, 30
N. J. L. 314; State V. M'Elmurray,
3 Strobh. (S. C.) 33.

In an action for breach of promise
the plaintifif cannot testify that she

was divorced from her former hus-

band at a certain time, if objection

be interposed. Carhart v. Oddenkirk
(Colo.), 79 Pac. 303.

70. Smallwood v. Violet, I

Cranch C. C. 516, 22 Fed. Cas. No.
12,962. See also Waterbury Lumb.
& Coal Co. V. Hinckley, 75 Conn.

187, 52 Atl. 739.

71. Parsons v. Hedges, 15 Iowa
119.

72. Williams v. Jones, 12 Ind.

561; Ellis V. Madison, 13 Me. 312;

Hall V. Hall (Tenn.), 59 S. W. 203.

Parol evidence that judgment was
satisfied before sale is incompetent

to impeach purchaser's title at sher-

iff's sale. Nichols v. Disner, 29 N.

J. L. 293.

73. Hayden v. Rice. 18 Vt. 353.

holding that in an action by a surety

against his co-surety for contribu-

tion, the payment by the plaintifif of

a judgment against the principal al-

though endorsed upon the execution

could be proved by parol. See

Downes v. Rickards, 4 Del. Ch. 416.

74. Jones v. Walker, 5 Yerg.

(Tenn.) 427; Nunan v. Jenkins, 3

Ohio 271 ; Rosenberg v. Goldstein,

38 Misc. 753. 78 N. Y. Supp. 831;

Fowler v. Williams, 3 Brev. (S. C.)

414-

A mere certificate of a United

States commissioner that he had ad-

judged a Chinese person to be law-

fully within the United States after

a complaint and hearing, is not ad-

missible in proof of a prior adjudi-

cation of such person's right to re-

Vol. X
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evidence in explanation of matters adjudicated may be admissible.'^

(4.) Conviction or Acquittal of Crime — (A.) Generally The best

evidence of a conviction'*^ or acquittal of crime is the proper rec-

ord thereof."'^

(B.) Conviction of Infamous Crime.— The authorities are con-
flicting upon the question whether, for the purpose of impeaching
an offered witness, the record of his conviction of an infamous
crime must be produced.^^ This question is elsewhere discussed.'^

h. Appeal.— (l.) Generally. — The fact that an appeal has been
taken in a certain proceeding cannot be shown by parol without

accounting for the record,*" though it has been held to the con-

trary.*^

(2.) Action of Appellate Court. — The best evidence of the action

of an appellate court is the proper record thereof or an authenti-

cated copy.*^

main in the United States, since it

is not and does not purport to be
either the decision itself or a copy
thereof. United States v. Lew Poy
Dew, 119 Fed. 786.

75. Parol evidence is admissible

to show what was adjudicated upon,

but not what the adjudication was.

Zimmerman v. Zimmerman, 15 111. 85.

See also Susquehanna Mut. F. Ins.

Co. V. Mardorf, 152 Pa. St. 22, 25
Atl. 234; Hughes V. Jones, 2 Md.
Ch. 178; Estill V. Taul, 2 Yerg.
(Tenn.) 467, 24 Am. Dec. 498; Em-
ery V. Fowler, 39 Me. 326, 63 Am.
Dec. 627, and infra, this article " Pa-
rol Evidence."

76. On the trial of an accessory,

parol evidence of the conviction of

the principal is not admissible until

the loss or destruction of the best

evidence, which is the record, is

shown. Williams v. United States, i

Ind. Ter. 560, 45 S. W. 116.

The record of his conviction and
sentence is the best evidence of the

guilt of an escaped convict, although

the fact of his escape may be estab-

lished by parol. Harris v. Atlanta,

62 Ga. 290.

The record of an indictment, trial

and judgment are the best evidence
of a conviction, and it is therefore

error to allow oral testimony of a
pica of guilty. Baltimore & O. R.

Co. V. Rambo, 59 Fed. 75.

Former Conviction Where a
person is fined before one justice and
arrested and brought before another
justice for the same offense, the for-
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mer conviction can only be proved
by a transcript from the docket of

the justice who assessed the fine.

Robbins v. Budd, 2 Ohio 16.

77. Pohalski v. Ertheiler, 18
Misc. 33, 41 N. Y. Supp. 10.

78. See following cases :

United States. — United States v.

Biebusch, i Fed. 213. See Baltimore

& O. R. Co. V. Rambo, 59 Fed. 75.

Arkansas. — Southern Ins. Co. v.

White, 58 Ark. 277, 24 S. W. 425.

Maryland. — Gambrill v. School-

ey, 95 Md. 260, 52 Atl. 500
New York. — Rathbun v. Ross, 46

Barb. 127. See Peck v. Yorks, 47
Barb. 131.

South Carolina. — McCullough v.

Kervin. 49 S. C. 445, 27 S. E. 456.

Texas. — Baldwin v. State, 39 Tex.
Crim. 245, 45 S. W. 714.

Wisconsin. —^ Paulson v. State, 118

Wis. 89, 94 N. W. 771.

79. See article " Impeachment
OF Witnesses" Vol. VII, p. 216.

80. Appeal— Parol Evidence is

not competent to prove that an ap-

peal was claimed from the decree of

a judge of insolvency disallowing a

claim presented for proof against

an insolvent estate and that notice

of such appeal was given to the as-

signee. "The record of the claim

and notice is the foundation of the

appeal without which it cannot be

maintained." Lund v. George, i

Allen (Mass.) 403.
81. State V. Benson, 70 Ind. 481.

82. Barbour v. Archer, 2 A. K.

Marsh. (Ky.) 9; Draughan v. Tom-
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The Published Opinions of the court are not competent primary ev-

idence of its judgments. ^^

The Affirmance or Reversal of a case is best shown bv the remit-

titur or other proper record thereof and not by the printed opinion.^*

i. Contracts Merged in Judgment. — Where contracts or other

documents have been merged in a judgment the rights of which
they were the evidence can only be proved by the record of the

judgment.^^

j. Title Through Judicial Proceedings. — Title acquired through
the course of judicial proceedings must be proved by the record
of such proceedings.^"

k. Probate Court. — (1.) Generally.— The records and proceed-
ings of a probate court cannot be proved by parol, but the original

records or properly authenticated copies of them must be pro-
duced.^" This rule applies to proof of the administration or dis-

beckee Bank. 3 Stew. (Ala.) 54;
Donnellan v. Hardy, 57 Ind. 393.
See infra, "Certified Copies—Judicial

Records."

Transcript or Record in Court Be-
low. — See supra, I. 46. "SI.

83. Printed Reports. — The
printed report of a decision of the
supreme court issued by authority of
law is not competent original evi-

dence of such judgment. Donnellan
V. Hardy, 57 Ind. 393 ; Barbour v.

Archer, 2 A. K. jNIarsh. (Ky.) 9.

On a claim for professional services

as attorney in prosecuting a case
through an appeal, the opinion of the
appellate court stating the reasons for
its decisions is not competent evi-

dence, the judgment being the best

evidence of what was decided ; and
an extract from such opinion cannot
therefore be incorporated in a hypo-
thetical question to an expert as a
basis for his opinion as to the value
of the services rendered. Crawford
V. Tyng, 2 Misc. 469. 21 N. Y. Supp.
1041.

As Secondary Evidence See
Taylor z: Com. 29 Gratt. (Va.) 780.

Where a certified copy of the opin-

ion of the supreme court of the

United States differs from the offi-

cial printed report, the latter is to

be followed. Gamewell F. A. Tel.

Co. V. Municipal Signal Co., 77 Fed.

490, 23 C. C. A. 250; citing 131 U.
S., Append, xvii, xviii.

84. The published volumes of su-

preme court reports do not furnish

the highest evidence of the judg-
ment of afiirmance or reversal in a
particular case. The remittitur is

the best evidence thereof. Freeman
7'. Bigham, 65 Ga. 580.

85. Notes Merged in Judgment.
Williams v. Brummell, 4 Ark. 129;
Standefer v. Bush, 8 Smed. & M.
(Miss.) 383.

86. See Ayles v. Hawley, 9 La.
Ann. 36^; Goodson v. Brothers, 11

1

Ala. 589, 20 So. 443; and fully the
article " Title."

Probate Court. _ Parol evidence
will not be received to show that

husband purchased certain property
for his wife at the probate sale of
his mother-in-law's succession.

Stokes z'. Shackleford, 12 La. 170.

87. Judge of Probate z'. Briggs,

3 N. H. 309 (although not technic-
ally a court of record) ; Dosche v.

Nette, 8r Tex. 265, 16 S. W. 1013
(that certain claims were not paid
because not presented in time).

The testimony of the register of
probate as to the contents of papers
forming part of the probate records
is secondar\'; the primary evidence
being the papers or records them-
selves or certified copies. Fitch v.

Randall, 163 Mass. 381, 40 N. E. 182.

The time of filing a claim is best

shown by the docket entry required
by law to be made, and not by the

testimony of the judge. Kornegay
z: ALayer, 135 Ala. 141, 33 So. 36.

Where grounds of protest to pro-
bate of will are required to be in

Vol. X
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tribution of an estate,^^ to the orders of the court,®^ and to proof

of the personal representative's discharge, ^'^ the facts shown by his

accounting,"^ and the incapacity of an estate to pay debts. ''-

(2.) Appointment and Authority of Representative. — The appoint-

ment and authority of the personal representative may be proved

either by the record thereof or an authenticated copy, or by the

letters testamentary or letters of administration,-'^ but not by parox

writing and become part of the rec-

ord, a copy of the record is the best

evidence. A certificate of the pro-
bate judge attached to a transcript

which purports to contain a full,

true and correct copy of all the pro-
ceedings, which does not include any
written grounds of contest, is not
sufficient to authorize the admission
of secondary evidence thereof, with-

out proof of search for the miss-
ing paper. Donegan v. Wade, 70
Ala. 501.

88. Hay v. Bruere, 6 N. J. L.

212; WilHams v. Davis, 56 Tex. 250
(holding that papers and orders of

the probate court or copies thereof

are the best evidence to show that

an administration is not closed, and
that oral evidence to that effect was
secondary).
The distribution of an estate is

presumed to have been made in the

usual lawful manner, and a return

of it to the ordinary is presumed to

exist. Hence such return is the best

evidence of the terms of the distri-

bution, unless it appears that no re-

turn was made or some other excuse

is shown for its non-production.

Roe V. McKee, 48 Ga. 332.

Contra. — A witness may properly

be asked whether an estate has been

already settled up. " The fact that

the estate was settled might exist

and the proceedings in the probate

court might not show it." Turnbull

V. Richardson, 69 Mich. 400, 37 N.

W. 499.

89. Steele v. Steele, 89 111. 51

(order requiring additional securi-

ty) ; State v. Thresher, 77 Conn. 70,

58 Atl. 460; Eakin v. Vance, 10

Smed. & M. (Miss.) 549, 48 Am.
Dec. 770; Groover v. King, 46

Ga. 10 1.

90. Wright's Exr. v. Gilbert's

Exr., 51 Md. 146; Steele v. Steele,

89 111. 51.

Vol. X

91. The settled final account of

the administrator is the proper evi-

dence to show that realty acquired

by levy at suit of administrator will

not be necessary for the payment of

debts. Pierce v. Strickland, 26

Me. 277.

92. Semple v. Fletcher. 13 Mart.
N. S. (La.) 382.

But the inventory and appraise-

ment of an estate is not as high a

grade of evidence to show the in-

solvency of the estate, as the testi-

mony of the administrator and ap-

praisers. McPeters v. Phillips, 46
Ala. 496.

93. England. — 'Elden v. Keddell,

8 East 187.

Georgia. — Roe v. Sellars, 46 Ga.

550.

Illinois. — Williams v. Jarrot, 6

111. 120.

Kansas. — Davis v. Turner, 2i

Kan. 131.

Missouri.— State v. Price, 21 Mo.
434-

New Hampshire. — Farnsworth v.

Briggs, 6 N. H. 561 ; Morse v. Bel-

lows, 7 N. H. 549.

South Carolina. — Browning v.

Hoff, 2 Bailey 174.

Texas. — Outler v. Elam, i White
& W. § 1003 (distinguishing Wer-
biskie v. McManus, 31 Tex. 116).

See article " Executors and Ad-
ministrators," Vol. V.
The record of the probate court

appointing an executor or adminis-
trator need not be produced, but
" letters testamentary and letters of

administration may, perhaps, be re-

garded as in the nature of the com-
missions issued to civil and military

officers, which seem to be always re-

garded as competent evidence that

the appointments have been duly

made according to the provisions of

the constitution, or of the laws.

. . . Such commissions constitute
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except where a proper showing is made for the admission of sec-

ondary evidence.^'*

1. Courts Not of Record. — (1.) Generally.— It has been held

that the rule requiring judicial records and proceedings to be
proved by the record does not apply to courts not of record,''^ but

the general rule is otherwise.^®

(2.) Record of Justice of Peace and Inferior Magistrates. — Although
the minutes, docket or other records kept by a justice of the peace

or other inferior magistrate are not a " record " in the technical

sense of that term, nevertheless they are the best evidence of his

official action.''^

an exception to the ordinary rule,

that the best evidence must be pro-
duced, since they presuppose and de-

pend on an appointment as much as

an execution does upon a judgment."
Remick v. Butterfield, 31 N. H. 70.

94. Smith v. Wilson, 17 Md. 460.

Whether defendant was adminis-
tratrix at time suit was commenced,
the record of the county court show-
ing time of appointment is evidence
of a higher grade than the statement
of the time of her appointment, in a
bond executed by her as administra-
trix. The record is the best evi-

dence. Elliot, Admx., v. Eslava, 3
Ala. 568.

95. See Wardwell v. McDowell,
31 111. 364.

Since the jail commissioners are

not regarded as a court of record
their proceedings may be proved by
parol. Richardson v. Hitchcock, 28
Vt. 757, holding admissible parol evi-

dence of the fact that the defendant
had taken the poor debtor's oath
before the jail commissioners, such
evidence being offered to show the
defendant's insolvency. Richardson
V. Hitchcock, 28 Vt. 757.

96. See section following.

Although a Court of Probate Is

Not a Court of Record in the com-
mon law sense of the term, yet the

record of its proceedings which it

keeps is the best evidence. Judge of

Probate v. Briggs, 3 N. H. 309.

97. Uuited States. — UmitdStzt&s
V. Chenault, 2 Cranch C. C. 70, 25
Fed. Cas. No. 14,791.

Alabama. — Watson v. State, 63
Ala. 19; Bullock v. Ogburn, 13 Ala.

346; Blackman v. Dowling, 57 Ala.

78; Ware V. Robison, 18 Ala. 105.

Florida. — Bellamy v. Hawkins, 17
Fla. 750.

Georgia. — Fitzgerald v. Adams, 9
Ga. 471.

Illinois. — Walter 7'. Kirk, 14 111.

55; Zimmerman v. Zimmerman, 15

111. 85.

Indiana. — Williams v. Case, 14
Ind. 253.

Kentucky. — Stromberg v. Earick,

6 B. Mon. 578.

Massachusetts. — Whitton v. Hard-
ing, 15 Mass. 535.

Mississippi. — Standifer v. Bush,
8 Smed. & M. 383.

Missouri. — Bogard v. Green, 8
Mo. 115.

New York. — Whitman v. Seaman,
61 N. Y. 633; Pollock V. Hoag, 4
E. D. Smith 473.

Ohio. — Heeney v. Kilbane, 59
Ohio St. 499, 53 N. E. 262.

South Carolina. — State z>. Rice, 49
S. C. 418, 27 S. E. 452, 61 Am. St.

Rep. 816; Etters v. Etters, 11 Rich.

L. 413; Cherry v. McCunts, 7 Rich.

224; McCullough 7'. Kervin, 49 " S.

C. 445. 27 S. E. 456.

South Dakota. — MiWer v. Durst,

14 S. D. 587, 86 N. W. 631.

Tennessee. — Jones v. Walker, 5
Yerg. 427.

Te.vas. — Holt z>. Maverick, 5 Tex.
Civ. App. 650, 23 S. W. 751, 24 S.

w. 532.

Vermont. — Nye v. Kellam, 18 Vt.

594-
A warrant of Arrest issued by a

justice of the peace cannot be proved
by parol without proof of its loss.

United States v. Wary, i Cranch C.

C. 312, 28 Fed. Cas. No. 16,645;

Webb V. Alexander, 7 Wend. (N.
Y.) 281.

Vol. X



828 RECORDS.

On Appeal.— On appeal from a justice's judgment the certified

transcript is the best evidence of the proceedings in the lower court.^®

m. Where a Case Has Been Transferred From One Court to

Another. — Where a case instituted in one court has been trans-

ferred by a change of venue or otherwise to a court of another

jurisdiction where it is prosecuted to its final termination, the rec-

ords in the latter court although consisting in part of a transcript

of the previous proceedings in the court from which the case was
removed are the best evidence of the proceedings in the case."''

E. Foreign Records and Documents. — a. Generally. — For-

eign records and documents are no exception to the rule requiring

the best evidence, although the fact that they are outside the juris-

diction and control of the court may justify a resort to secondary

evidence.^

Although a Statute Provides that
" the proceedings in any cause had
before a justice may also be proved
by the oath of the justice,", it is

held that parol evidence of such
proceedings is not admissible. " No
more is meant than that the docket
may be proved by the justice in the

manner that justices' judgments
were proved previous to the provis-

ion making transcripts evidence

;

i. e., by the production of the docket
verified by the oath of the justice;

and not that the justice may give

parol evidence of the contents of the

docket." Boomer v. Laine, lo Wend.
(N. Y.) 525, citing Posson v. Brown,
II Johns (N. Y.) 166, where it was
held that the testimony of the jus-

tice himself was not admissible

under this statute. To the same ef-

fect, Dorr V. Troy, 19 Hun (N. Y.)

223.

98. Upon petition in error to re-

verse judgment of a justice of a
peace for want of jurisdiction of
person, defendant's bill of particu-

lars of his set-off filed, constituting

his voluntary appearance, can only

be shown by a transcript of the pro-

ceedings and judgment from the jus-

tice's docket ; the record cannot be
aided or varied by parol. Godford v.

Godford, 30 Ohio St. 53.

99. Southern R. Co. v. Seymour,
113 Tenn. 523, 83 S. W. 674. In this

case it appeared that an action had
been begun in a state court and re-

moved to a federal court, a tran-

script of the papers and proceedings

in the former being filed in the latter.

Vol. X

To prove the proceedings in the case
there was offered in evidence a certi-

fied copy of the federal court judg-
ment of dismissal together with parol
evidence of the contents of the orig-

inal papers in the state court which
had been lost. The admission of

this evidence was held error. The
court said: "The record in the fed-

eral court is the primary evidence of

the former suit, and all other evi-

dence of it is secondary. The record
of the court where the final judg-
ment in any case is entered, whether
that court obtained jurisdiction by a

change of venue, transfer from some
other court on account of the incom-
petency of the presiding judge, re-

moval from a state court under the

act of Congress, as in this case, or
by proceedings in error, is the prim-
ary evidence of the contents of the

whole record, and a transcript of it

must be produced, or its absence ac-

counted for, before any other evi-

dence, even the original papers in the

court where the suit was brought,

can be introduced to establish or

prove its contents."

1. See infra, "Foreign Records
and Documents."
Testimony of a register of another

state is incompetent to show the

record of a chattel mortgage in his

office. Jones v. Melindy, 62 Ark.

203, 36 S. W. 22.

Foreign Statutes— The compe-
tency of parol evidence of foreign

statutes is elsewhere discussed. See
articles " Foreign Law/' Vol. V,
and " St.-vtutes."



RECORDS. 829

b. Judicial Records. — The best evidence of a foreign judicial

record or proceeding is the original or a properly authenticated

copy thereof.-

Opinion of Court of Sister State. — The best evidence of the opin-

ion of a court of a sister state and the law^ therein laid down is

the official printed report of the same.^

F. Limitations oi^ Rule. — a. To Shozv Existence But Not
Contents of Record or Document. — Parol evidence may be admis-
sible to show the existence of a document or record where no at-

tempt is made to show the contents thereof.*

b. Facts Connected With or Incident to Record. — Although
parol testimony is not competent to prove the contents of a record

Parol evidence is not competent to

prove statute law of another state.

McNeill V. Arnold, 17 Ark. 154.

2. United States. — Zimpelman v.

Hipwell, 54 Fed. 848, 4 C. C. A. 609.

Illinois. — Atwood v. Buck, 113 111.

268.

Indiana. — Teter v. Teter, 88 Ind.

494; Anderson v. Ackerman, 88 Ind.

481.

Louisiana. — Jones v. Jamison, 15

La. Ann. 35.

South Carolina. — State v. M'EI-
murray, 3 Strobh. 33.

South Dakota. — Mears v. Smith,
102 N. W. 295.

IVasliington. — Kentzler v. Kentz-
ler, 3 Wash. 166, 28 Pac. 370, 28
Am. St. Rep. 21.

In an action upon a judgment of

another state the judgment cannot be
proved by parol evidence. Schwab
Cloth. Co. V. Cromer, i Ind. Ter.

661, 43 S. W. 951.
3. St. Louis, 1. M. & S. R. Co. v.

Stewart, 68 Ark. 606, 61 S. W. 169
(construction of statute— oral evi-

dence incompetent). See article
" Foreign Law%" Vol. V.

4. The simple fact that two de-

crees of partition were made in a

certain estate and were lost or de-

stroyed may be shown by parol, be-

cause such testimony does not in-

volve the contents of the decrees, and
this is true even though a full tran-

script of the record in such case has
been previously introduced in evi-

dence. Hendricks v. Huffmeyer, 15

Tex. Civ. App. 93, 38 S. W. 523.

But see State v. Scott, 31 Mo. 121.

A justice of the peace who issued

a warrant upon a written affidavit

made before him may testify to the

fact that such written affidavit was
made, although he cannot state the
contents thereof until the loss of the
affidavit has been shown. Ashley v.

Johnson, 74 111. 392.

The facts that an appeal was taken
from a decision of the board of

county commissioners and that a

transcript of the proceedings of the

board was made within twenty days
from the filing of an appeal bond and
delivered to the clerk of the circuit

court, are simple facts which may be
proved by parol testimony of the

auditor of the county. State v. Ben-
son, 70 Ind. 481. Contra, Lund v.

George, i Allen (Mass.) 403.

Where it is not sought to prove the

contents of certain depositions, but
simply to establish the fact that they

had been properly taken and used in

a former suit touching the same sub-

ject-matter and between the same
parties, this may be done by parol

without introducing the record of

the prior suit. Ayers v. Chisum, 3
N. U. 52, I Pac. 856.

Issuance of Execution Parol

evidence is admissible to show the

mere fact that an execution issued

in another case where no effort was
made to prove the contents of such
execution. Supples v. Lewis, 37
Conn. 568.

Institution of Suit Although
the contents of a record and a deed
cannot be proven by parol, it is com-
petent for a witness to testify to the

fact that he held a mortgage, that he
commenced a suit of foreclosure, and
afterwards accepted a deed for the

property. File v. Springel, 132 Ind.

312, 31 N. E. 1054.

Vol. X
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it may be admissible to prove facts connected with and resulting

from or incident to a record.^

c. When Collateral to Issue. — When the facts shown by a rec-

ord or document are merely collateral to the issue and the regular-

ity and sufficiency of the proceedings are not in dispute they may
be proved by parol.*'

d. Introductory or Preliminary Evidence. — Merely introductory

5. French v. Frazier, 7 J. J.

Marsh. (Ky.) 425, holding that

while an endorsement upon an exe-

cution could not be proved by parol,

such evidence was competent to show
that certain bank notes had been re-

ceived in discharge of an exception

and paid over to a particular person.
" These were facts growing out of

the record, but not necessary to be
verified by it."

In an action for services rendered
in serving writs in actions to which
the defendant was a party, the plain-

tiff may testify as to his services of

the writs without producing them.
Bates V. Sabin, 64 Vt. 511, 24 Atl.

1013.

6. Alabama. — Glover v. Gentry,

104 Ala. 222, 16 So. 38; Curtis v.

Parker & Co., 136 Ala. 217. 33 So.

935; Davis V. Walker, 125 Ala. 325,

27 So. 313.

Georgia. — Fountain v. Anderson,

2,2> Ga. 372.

Missouri.— State v. Scott, 31 Mo.
121.

Pennsylvania. — Helfrick v. Stein,

17 Pa. St. 143-

South Carolina. — Lamar v. Ray-
sor, 7 Rich. L. 509.

Tennessee. — Stewart v. IMessen-

gale, I Overt. 479.
Where the destination of a ship is

not the point in issue but only col-

laterally material, it may be proved
by parol evidence without the pro-

duction of the clearance papers in the

custom house. Hadden v. People, 25
N. Y. 2i72 ; citing Robertson v.

French, 4 East (Eng.) 130; Thomas
V. Foyle, 5 Esp. (Eng.) 88.

Where under the issues of the

cause on trial it becomes material

whether a certain sale has been
made, the validity of which is not
in question, such fact may be proved
by parol, even where the sale was
made on a execution or a decree.

Stanley v. Sutherland, 54 Ind. 339,

Vol. X

353 ; citing Board, etc., of Wabash
etc., Canal v. Rhinehart, 22 Ind. 463.

Where it becomes only collaterally

material to show that certain lands

are in a particular school district,

the boundaries of such district may
be proved by parol without intro-

ducing maps or other documentary
evidence. Brooks v. Fairchild, 36
Mich. 231.

Where the only question in issue

was whether the proceeds of the

sale of an estate had been invested

in a certain house and lot by the ad-

ministrator and the legality of the

sale and investment were not ma-
terial, parol evidence of this fact

was held competent without produc-
ing the letters of administration or

record evidence of a legal sale. Mor-
gan V. INIarshall, 62 Ga. 401.

Where the existence of a judgment
is not at issue, as where the assign-

ment of a judgment is proved to be
the consideration of a sale of goods,
the production of the record or a
copy is unnecessary. State v. Scott,

31 Mo. 121.

Where a constable testified that he
went to a designated place to look
for and arrest defendant ; that he
made inquiry for him, stating " that

he had a warrant for him," it was
held that the last clause was not in-

competent on the ground that the
warrant was the best evidence as it

related to a merely collateral matter.

Huskey v. State, 129 Ala. 94, 29 So.

838, citing Griffin v. State, 129 Ala.

92, 29 So. 783.

Where it is sought to show that

assault under indictment was made
while executing process of court, it

is competent for witnesses to tes-

tify to the existence of such process

and that an attempt was being made
to levy upon property of defendant
at time of assault was made with-

out producing process or records of

court, the existence of the process
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or preliminary matters may be shown by parol even though a rec-

ord of them exists/

e. Result of Examination of Vohiminous Papers and Records.

The rule that the results of an examination of voluminous books

and papers may be proved by parol where their production and
examination in court would be inconvenient or impossible, applies

to public records and documents.^

f. Records Kept for Information of Official and Not for Public

Use. — Some records though required or authorized by law are in-

tended merely for the information and convenience of public offi-

cials and not for the public generally; for this reason the facts ap-

being merely collateral to the mat-
ter in issue. Griffin v. State, 129 Ala.

92, 29 So. 783.

Where the gravamen of the ac-

tion was the tortious removal of

property to another state, where it

was converted, a witness may testify

that property was levied upon and
sold under process there, without
producing the process or a certified

copy, the matter being merely inci-

dental or collateral and not falling

within the best evidence rule. East
V. Pace, 57 Ala. 521.

7. It is the practice to admit
parol evidence of purely introductory

collateral matters for the sake of

convenience although written evi-

dence may be in existence. Parker
V. Chancellor, 78 Tex. 524, 15 S. W.
157-

The fact that a trial involving a
certain subject-matter was held be-

fore a justice may be proved by pa-

rol when it is material only for the

purpose of explaining the fact that

the plaintifif in the action in which
the evidence is offered was present

and testified in a certain manner.
Phelps V. Hunt, 43 Conn. 194.

Until it has been shown to the

court that there is such a suit, it is

impossible for the court to say that

there is a record and direct its pro-
duction. Johnston v. Hamburger,
13 Wis. 175.

8. See State v. Rhoades, 6 Nev.

352, and article " Best and Second-
ary Evidence." Vol. II.

Result of Examination of Volumi-
nous Records— A witness having
testified as to his having examined
the records in the offices of a num-

ber of county recorders to ascertain

how many water-right contracts and
deeds, executed by a certain water
company, were of record, may testi-

fy as to the number in order to show
that there were a large number of
records at the time a deed of trust

was executed by the company issuing

such contracts, and in such case it

is not necessary to produce certified

copies of such deeds and contracts.

The court said :
" When it is nec-

essary to prove the results of volum-
inous facts, or of the examination
of many books and papers, and the
examination cannot conveniently be
made in court, the results may be
proved by the person who made the

examination." New La Junta & La-
mar Canal Co. v. Kreybill, 17 Colo.
App. 26, 67 Pac. 1026.

Testimony of attorney employed
by county supervisors as to the re-

sults of his examination of records
of the court is proper as secondary
evidence where the papers are vol-

uminous and examination cannot be
made in court. Schumacher v. Pima
County, 7 Ariz. 269, 64 Pac. 490.

Summary of Weather Bureau Rec-
ords Records of United States

Weather Bureau as to amount of
rainfall, or velocity of the wind, are
competent evidence of facts stated

therein ; and under the rule that a
summary of many accounts or doc-

uments may be presented in lieu of
originals, where onh' the general re-

sult is desired as evidence (Comp.
Laws) an officer of the United States

Weather Bureau may state the gen-
eral result of the observations made
at stations for a series of years com-

Vol. X
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pearing therein may always be established by parol evidence.'*

g. When Portion of Record Has Been Unnecessarily Produced.

Although a record or a copy thereof has been introduced to prove

a merely collateral fact as to which parol evidence would be equally

competent, other related portions of the same record need not be

produced on rebuttal, but the facts shown thereby may be proved

by parol/"

h. Facts Not Required to Appear of Record. — (1.) Generally.

Facts which are not required to appear of record although con-

nected with recorded proceedings, and offtcial action of which no

record need be made are provable by parol.^^ Records are fre-

piled from entries made officially in

the required records by the various

persons who have been in charge of

stations. Scott v. Astoria R. Co., 43

Or. 26, 72 Pac. 594.

9. An action to recover upon a

promise made by the defendant that

lie would pay a certain sum for the

purpose of raising money to procure

substitutes for men who had been

drafted into the army, it is competent

for the plaintiff to prove by parol

evidence that substitutes were re-

ceived into the service. The entry

of that fact by a recruiting officer

is not a record, nor is it evidence

between other parties than the gov-

ernment and the person received as

a soldier. "The object of keeping

a journal or making entries in ref-

erence to a draft and the quotas of

the various townships, was not to

afford evidence, but simply for the

convenience of the officers of the

army, and to show the authority un-

der which they were acting. It was
not intended to govern or control

parties who were not connected with

the service. Again, it would impose

great delay, hardship, inconvenience

and expense to compel parties con-

nected with such a draft, to prove

that a person was in the service of

the government as a soldier, or that

he had gone into the service as a sub-

stitute." Wilson V. McClure, 50

111. 366.

Journal of Warden of Peniten-

tiary.— Although the warden of a

penitentiary is required to keep a

journal in which the reception and

discharge of prisoners is entered, it

is competent to prove by parol when
a prisoner was received and dis-

Vol. X

charged as the main purpose of keep-

ing it is to inform the inspectors of
prisons of the name, age, condition

and circumstances of each prisoner,

and the statute does not make the

warden's journal a record nor de-

clare that it shall be evidence of facts

therein entered. Howser v. Com., 51

Pa. St. 332.

Where it is the duty of a prison

official to ask prisoners certain ques-

tions when they are committed, and
to keep a record of the answers
made, such record is not one which
precludes oral evidence of the facts

stated therein. Com. v. Walker, 163

Mass. 226, 39 N. E. 1014.

10. Where certified copies of in-

dictments against a witness have
been introduced to attack his credi-

bility, his discharge may be shown
by parol without producing the rec-

ord of the order of acquittal and dis-

charge. While the indictments were
competent, being offered merely for a

collateral purpose the facts shown
thereby could have been proved by

parol, and his acquittal and dis-

charge could be proved in the same
way. Heath v. White (Tex. Civ.

App.), 39 S. W. 123.

11. California. — Jolly v. FoUz, 34
Cal. 321.

Illinois. — Fowler v. Donovan, 79
111. 310.

Massachusetts. —W a y 1 a n d ia

Ware, 104 Mass. 46; Com. v.

Walker, 163 Mass. 226, 39 N. E. ioi4-

Nezv Hampshire. — Roberts v. Do-

ver, 72 N. H. 147, 55 Atl. S95;

Pierce v. Richardson, 37 N. H. 306.

L7a/z. — Peay v. Salt Lake City,

II Utah 331, 40 Pac. 206.

Vermont. — Manchester Bank v.

Allen, II Vt. 302.
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Attendance and Examination of

Witnesses— The non-attendance of

a duly subpoenaed witness may be

proved by parol. The records of the

court need not be. produced. "The
record does not prove anything as to

the attendance of the witnesses

"

since it is not necessary for the clerk

to make any entry on his minutes as

to their attendance or non-attend-

ance. Cogswell V. Meech, 12 Wend.
(N. Y.) 147.

In an action by a witness for his

fees, the plaintiff may show his at-

tendance and examination as a wit-

ness by parol evidence without pro-

ducing the record or minutes of the

court. Baker v. Brill, 15 Johns. (N.
Y.) 260.

The return of a sheriff is not the

only evidence to show that a wit-

ness cannot be found, so as to prove
his handwriting. Dism.ukes v. Mus-
grove, 8 ^Nlart. N. S. (La.) 197.

An application to a probate judge
to renew the commission on an in-

solvent estate if not followed by any
proceeding of the court upan it may
be proved by parol. " Had the ap-
plication been followed by any pro-
ceeding of the probate court upon it

the record of that co^irt would have
been the proper evidence of both, but
the object was merely to establish

the fact that application was made
to the probate judge, and not to

show any step taken or proceeding
had which would necessarily have be-

come a matter of record." Harring-
ton v. Rich, 6 Vt. 666.

Delivery of Execution Parol

evidence is admissible to show the

delivery of an execution to a sheriff

and • the time of that delivery, al-

though the officer make no minute
on the execution of the time of serv-

ing it as directed by statute. " Were
this a new question, we should have
no doubt of the legality of such evi-

dence to establish the point, inas-

much as the issuing of execution and
the delivery to the sheriff are mere
matters in pais. The record, gener-
ally speaking, terminates with the

judgment; and although in some
cases, the execution and return are

treated as matters of record, as in

case of a levy of lands, yet the facts

to be proved in this case are not,

from their nature, susceptible of

53

proof by record ; the execution itself

shows not when it was issued ; it

has a date, but in this case, even
that furnishes no evidence when it

was issued ; and as to the delivery
to the sheriff, it is a fact as foreign
to the record as any fact imaginable.
The minute directed to be made by
the officer, of the date of the recep-
tion of the execution, is intended for
the benefit and security of others,
and not for his ; and should such
minute appear on the execution, it

would, by no means, be conclusive in

his favor." Lowry v. Walker, 5 Vt.
181.

A justice of the peace is not re-

quired to keep a record of the issu-

ing and filing of a certificate in the
clerk's office prior to the issuing of
an execution on a judgment, a tran-

script of which has been filed with
the clerk. And oral testimony of
such fact is therefore admissible.
Dehority v. AVright, loi Ind. 382.

In an action against a sheriff for

conversion plaintiff may show by
parol evidence that defendant's dep-
uty, as such, levied upon and sold

the goods in controversy by virtue

of an execution against a third per-

son. The statute requires a sheriff

to indorse an execption at the time
when he received it, but not to re-

turn an inventory of property which
he levies upon and sells. Sprague v.

Brown, 40 Wis. 612.

Where the law does not require

turnpike inspectors to make a record
of their official actions, parol evi-

dence is competent to show what
they have done. State v. Shrews-
bury, IS Vt. 283.

Under the Code, § 2899 Providing
for an offer in court to confess judg-

ment for part of the amount claimed,

the offer may be oral and is not re-

quired to be recorded, and therefore

parol evidence is admissible to show
the amount of the offer. Barlow z'.

Buckingham, 8 Iowa 169. 26 N.
W. 58.

The number of terms of a circuit

court in a certain year, when judge
presided, and whether juries were
in attendance, though they are facts

which might appear from the record,

are matters in pais and susceptible

of proof by parol evidence. IMassey

V. Westcot, 40 111. 160.

Vol. X
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quently competent to prove facts of which they are not the only

or the best evidence because such facts exist independent of and
outside the record which merely tends to prove them.^-

(2.) Former Testimony. — Where the testimony of a witness at a

former trial is sought to be proved the record in such case need

not be produced, but any witness who heard the testimony may
relate it.^^ Where, however, the testimony of a witness has been

reduced to writing, as required by law, the record or a certified

copy is the best evidence.^*

i. Testimony Based on Reeords. — The conclusion or opinion of

a witness as to what a record contains or shows is not admissible, ^^

nor is testimony based wholly on an examination of a record, ^^

yet the fact that a witness' knowledge has been partly acquired

from an examination of a record does not necessarily render it

inadmissible/^

In Other States Campbell v.

Home Ins. Co.. i Rich. (S. C.) 158.

12. See Gale v. Salas, 11 N. AI.

211, 66 Pac. 520; Howser v. Com.,
51 Pa. St. 22,2; Grady v. Desobry, 21

La. Ann. 132; Wabash etc. Canal v.

Rhinehart, 22 Ind. 463; and supra,

this article, the sections dealing with
the competency of various non-judi-

cial records.
13. Watt V. Greenlee, 9 N. C.

186; Weinhandler v. Eastern Brew.
Co., 46 Misc. 584, 92 N. Y. Supp.

792 ; Sebring v. Stryker, 10 Misc.

289, 24 Civ. Proc. 126, 30 N. Y. Supp.
1053-

The Stenographic Reporter is not
the only competent witness. State
V. McDonald, 65 'Mt. 466.

W'liere the testimony given by a
witness on a former trial is offered

for the purpose of impeaching the
witness, it is not necessary to pro-
duce the record on a former trial,

but the testimony may be shown by
any one who heard it. Nasanowitz
V. Hanf, 17 Misc. 157, 39 N. Y. Supp.

327; citing numerous New York
cases. See also article " Impeach-
ment OF Witnesses," Vol. VIII, p.

132, ct scq.

Production of Record As to

the necessity of producing the record
of the case in which former testi-

mony was given, to show the pre-
requisites to its competency, see ar-

ticle "Former Testimony/' Vol. V,
p. 940.

14. See articles, "Coroner's In-
quest," Vol. Ill, p. 575, and " Ex-

Voi. X

AMiNATioN Before Committing
Magistrate/' Vol. V, pp. 319, 321.

Where an examination before a

United States commissioner was
taken in writing, the deposition, or
a certified copy, under the seal of

the court, was the only admissible
evidence of the witness' testimony in

that case. Talbot v. Wilkins, 31
Ark. 411.

The testimony of a party on the

preliminary examination taken down
by a justice is the best evidence,

and testimony of witnesses as to

what party's testimony was is inad-

missible. Powell V. State (Miss.)

2^ So. 266; Peter v. State, 4 Smed.
& M. (Miss.) 31; Wright v. State,

50 Miss. 2,32.

15. Quinby v. Ayres (Neb.), 95
N. W. 464. See article " Expert
AND Opinion Evidence/' Vol. V.

The opinion of a witness as to

what the record of an internal rev-

enue collector shows is inadmissible.

Thurman v. State, 45 Tex. Crim.

569, 78 s. w. 937.

The opinion of a solicitor in chan-
cery based upon proceedings in his

court that due diligence had been
exercised in an action to vacate a

conveyance, is incompetent without
producing the record. Duvall v.

Peach, I Gill (Md.) 172.

16. City of St. Louis v. Arnot, 94
Mo. 275, 7 S. W. 15.

17. The fact that the testimony of

the attorney who managed de-

ceased's estate was based on knowl-
edge derived in part from probate
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j. Knozvledge Acquired Outside the Record. — Although there

is record evidence of a fact, a witness ma}^ testify to his knowl-

edge of that fact acquired from sources outside the record,^* un-

less the fact be one of which the record is the only appropriate

evidence.^"

k. VVJiat Record Docs Xot Shozv. — The testimony of any wit-

ness who has examined a record is competent to show that such
record does not contain a particular entry or document ; the rec-

ord need not be produced,-" though of course it is competent for

proceedings does not make the same
secondary evidence in proof of de-

ceased's pecuniary standing in ac-

tion of damages for his death. Phelps
V. Winona & St. P. R. Co., 37 Minn.

485. 35 N. W. 273, 5 Am. St. Rep.

867.

18. While a deputy clerk of the

court who has examined the record

and has the papers in a particular

cause in his possession caimot testify

from his examination of the record

as to who were the attorneys in

the case and how long the case was
on the docket, he may, nevertheless,

testify to these things as facts of

his own knowledge. Aston v. Wal-
lace, 43 Ind. 468.

Although by statute certified

copies from the treasurer's cash

book might be used to prove pay-

ments of money to a public officer

in his official capacity, the state is

not precluded from proving them by
testimony of any witness who saw
them made. Clough v. State, 7 Neb.

320.

The testimony of the deputy sur-

veyor-general who made the survey

of logs in question is competent to

prove the number of feet in said

logs, for the record of his survey

would not be exclusive evidence of

this fact. Antill v. Potter, 6g Minn.

192, 71 N. W. 935-
19. See infra, "When Required or

Authorized Record Has Not Been
Made."
The testimony of a county trustee

showing knowledge of the nature of

a fund and property assessed, ac-

quired outside of the tax books in

his hands, is incompetent, though his

knowledge is gained directly and is

not the result of hearsay. Thomp-
son V, Evans, 2 Tenn. Ch. App. 61.

20. Connecticut. — Smith v. Rich-

ards, 29 Conn. 232.

Gccrgia. — HSncs z: Johnston, 95
Ga. 629, 23 S. E. 470 ; Griffin v. Wise,
115 Ga. 610, 41 S. E. 1003.

Illinois. — Beardstown f. Virginia,

81 111. 541 ; Bartlett v. Board of Ed-
ucation, 59 111. 364.

Indiana. — Lacey v. Marnan, 37
Ind. 168.

Louisiana. — Simpson :•. Hope, 23
La. Ann. 537 (that judgment was
rendered without legal citation).

Michigan. — Maxwell z\ Paine, 53
Alich. 30, 18 N. W. 546.

Nebraska. — Smith v. First Nat.

Bank, 45 Neb. 444, 63 N. W. 796;
Gutta-Percha & R. Mfg. Co. z: Oga-
lalla. 40 Neb. 775, 59 N. W. 513, 42
Am. St. Rep. 696.

Te.ras. — Johnson v. Skipworth,

59 Tex. 473.

Virginia. — Atkinson v. Smith
24 S. E. 901.

Parol evidence of those within

whose knowledge the matter falls is

admissible to show that there has

been no administration on an estate.

" We know of no better method of

proving what is not on the record

than to prove this negative by those

who were and arc keepers of the

records, and who are presumed to

be familiar with their contents. The
record would not afHrmatively prove

what was not on it, and we think

parol proof competent for that pur-

pose." Cowan v. Corbeti, 68 Ga. 66.

As evidence of a party's insol-

vency a witness may testify that

upon examination of the records of

the tax collector they contained no

entry of any tax return by the de-

fendant. " Under the ruling of this

court in Hines z'. Johnston. 95 Ga.

629, and Greenfield z: Mclntyre. 112

Ga. 6gi, it would seem that the evi-

dence as to the failure of the books

Vol. X
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this purpose.^^ It has been held, however, that the record is the

best evidence of whether it contains a particular entry or paper, --

and that if oral evidence is proper for any reason it must be by the

legal custodian after showing diligent search.-^

The Custodian's Certificate is not competent evidence to prove that

a particular entry does not appear in a record,-* though it has

been held to the contrary.-^

1. Proof by Admissions. — The competency and sufficiency of

admissions as evidence of public records and documents is else-

where discussed.-*^

m. Effect of Statute Making Certain Evidence Competent. — The
fact that a statute provides a method for proving a particular fact

does not render inadmissible other competent evidence of the

same fact.^^

to show any tax returns by the de-
fendant was admissible to prove that

no such returns were in fact made."
Vizard v. Moody, 117 Ga. 67, 43 S.

E. 426. But see Georgia R. & Bkg.
Co. V. Hamikon, 59 Ga. 171 ; Wil-
liams V. Goodall, 60 Ga. 482 ; Adams
V. Fitzgerald, 14 Ga. 36.

The Official Custodian of records

may properly testify that certain rec-

ords are missing. Pendleton v.

Shaw, 18 Tex. Civ. App. 439, 44 S. W.
1002; People V. Clingan, 5 Cal. 389;
Greenfield v. Mclntyre, 112 Ga. 691,

38 S. E. 44; Sykes v. Beck, 12 N. D.

242, 96 N. W. 844.
21. Public books and records or

certified copies thereof are compe-
tent evidence to prove that a certain

fact is not recorded therein, or that

certain action which would be shown
thereby was not taken because no
record of it exists therein. " When
it becomes material, as it often does,

to prove that a paper does not appear
of record, this fact can be proved by
any one who has examined the rec-

ords where the paper would appear
if it had been recorded, and who will

swear to the fact of the examination
of the record and that the paper in

question does not appear to have
been recorded. The officer who is

the custodian of the records may
himself be a witness to the fact of
the absence of the paper from the
record. While the method above in-

dicated can be followed in any case,

it is not the exclusive method of
proving that the paper does not ap-
pear upon the records where the law

Vol. X

would permit it to be recorded or
require it to be recorded, in the
event the record of the paper was
in existence. A book which would
contain an entry if such an entry ex-
isted is admissible for the purpose
of examination by the court or jury
to show that such entry is not in

existence." Griffin v. Wise, 115 Ga.
610, 41 S. E. 1003.

22. Sykes v. Beck, 12 N. D. 242,

96 N. W. 844. See also Williams
i: Davis, 56 Tex. 250; Cannon v.

Lebarre, 13 La. 399.
23. Sykes v. Beck, 12 N. D. 242, 96

N. W. 844. See also Norris v. Rus-
sell, 5 Cal. 249.

24. Cash V. Pendix, 11 Mo. App.

597; Griffin v. Wise, 115 Ga. 610,

41 S. E. 1003; Daniel z>. Braswell,

113 Ga. 372, 38 S. E. 829; Beards-
town V. Virginia, 81 111. 541 ; Stoner
V. Ellis, 6 Ind. 152; Wilcox v. Ray,
2 N. C. 410; and supra, "Official

Certificates and Affidavits."

25. Struthers v. Reese, 4 Pa. St.

129; Ruggles V. Gaily, 2 Rawle (Pa.)

232. Hanna v. His Creditors, 12

Alart. O. S. (La.) 32.

26. See articles "Admissions,"
Vol. L p. 600, " Best and Second-
ary Evidence," Vol. IL p. 303.

27. State v. Rosenthal (Wis.),

102, N. W. 49; Jackson v. Russell, 4
Wend. (N. Y.) 543-

A statute providing that the affi-

davit of an executor or administrator
filed of record in the court with a

copy of the notice of his appointment
required to be posted by him shall

be evidence of the time, place and
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n. Effect of Statute Making Documents Prima Facie Evidence.

Where a statute provides that a party may make a prima facie case

by the introckiction of certain documents in evidence, the rules of

best and secondary evidence nevertheless apply and such documents
may be proved by secondary evidence in a proper case.-®

o. Illegible or Abbreviated Record. — Where a record is illegi-

ble or contains abbreviations, parol evidence supplemental thereto

is admissible.'**

p. When Copy is Best Evidence. — Where an original document
has been altered so that it differs from a certified copy, the latter

is the better evidence.'''

G. Admissibility of Secondary Evidence. — a. Generally.
After a proper preliminary showing'^^ secondary evidence of the

contents of public records and documents is admissible^^ in ac-

manner of such notice does not ren-

der inadmissible the testimony of the

executor or administrator that he
posted the prescribed notice. Green
V. Gill, 8 Mass. iii ; Estes v. Wilkes,
i6 Gray. (Mass.) 363.

But where the statute points out
the method of preserving the evi-

dence of the day upon which tax
sales are advertised to take place,

by requiring copies of the newspaper
publishing the lists jof delinquent

lands and lots to be filed in the of-

fice of the clerk of the county court

and for the preservation thereof as

part of the records of the court ren-

dering judgment for sale, such rec-

ords afford the best" evidence of the

day upon which the sale is adver-
tised to take place. And a recital in

the record of the tax judgment sale,

redemption and forfeiture, and in

the certificates of sale, that the sale

opened upon a certain day, is not

competent evidence of the latter fact

because it is not a statement of fact

authorized by statute to be made and
certified to by the county clerk.

Tifft V. Greene, 211 111. 389, 71 N.

E. 1030.

Where a statute requiring a clerk

of a court to keep a docket contain-

ing a record of the proceedings of

the court makes the docket and
transcript thereof competent evi-

dence, this does not serve to exclude

any other competent evidence to

prove a judgment. Carpenter 7'. Sim-
mons, I Rob. (N. Y.) 360, 28 How.
Pr. 12.

28. Crane v. Waldron, 133 Mich.

73. 94 N. W. 593.

29. Illegible Record. — Where a
record has become illegible by lapse

of time, the testimony of a witness,

who had examined and copied it

while legible, is properly received to

supply the defect. Little v. Down-
ing, 37 N. H. 355.

Illegible Writing or One Contain-
ing Abbreviations A custodian of
a book or document, or one in charge
of any writing filed or lodged by law
in his keeping, is authorized to tell

a jury ore tenus when the original

is offered in evidence, what is the

true entry, if the writing cannot be

easily read, or if by custom of of-

fice some sign be used to supply place

of an omitted word. In such case

the jury cannot inspect the book or
writing. Springs z'. Schenck, 106 N.
C. 153. II S. E. 646.

30. If one party, after laying suf-

ficient ground, offer a certified copy
of a grant, and the opposite party

thereupon produce what they say is

the original, but altered so as to

show a different number of acres

from the copy, the copy would be the

best evidence. McClellan's Lessee

v. Dunlap, 2 Overt. (Tenn.) 183.

31. See infra. " Preliminary Show-
ing."

32. Alabama. — Lyon v. Balhng,

14 Ala. 753, Whitney v. Jasper Land
Co., 119 Ala. 497, 24 So. 259; Kilgore

7: Stanley, 90 Ala. 523, 8 So. 130.

.4rkaiisas. — Mason's .A.dmr. v.

Bull, Ellis & Co., 26 Ark. 164.

Vol. X
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cordance with the general rules governing that class of evidence.-"^^

So also the facts, of which the lost or destroyed record is evidence,

may be proved by parol without showing the contents of the rec-

ord^^ unless the facts be such that they can only be proved by a

record^^ in which case the evidence must be directed to proving

the contents of the lost or destroyed record/'"'

Colorado. — Duggan v. McCul-
longh, 27 Colo. 43. 59 Pac. 743.

Connecticut. — St. Peter's Church
V. Beach, 26 Conn. 355.

Georgia. — Headman v. Rose, 63

Ga. 458.

Illinois. — Gage v. Schroder, 72, 111.

44.

Indiana. — Bundy v. Cunningham,
107 Ind. 360, 8 N. E. 174-

Iowa. — District Twp. of Corwin

V. Morehead, 51 Iowa 99, 49 N. W.
1052.

Kentucky. — Com. zk Logan, 5

Litt. 286.

Louisiana. — Surget v. Newman,
42 La. Ann. 777, 7 So. 731 ; State

V. Stewart, 45 La. Ann. 1164, 14 So.

143 (oath of office).

Maine. — Prentiss v. Davis, 83 Me.

364, 22 Atl. 246.

Massachusetts. — Com. v. Roark, 8

Cush. 210 ; Thayer v. Stearns, i Pick.

109.

Mississippi. — Martin v. WilliaitK,

42 Miss. 210.

Michigan. — People v Clarke, 105

Mich. 169, 62 N. W. 1 1 17.

Missouri. — Faulk v. Colburn, 48
Mo. 225; Wells V. Pressy, 105 Mo.
164, 16 S. W. 670 (lost city ordin-

ance) ; Addis V. Graham, 88 Mo.

197.

New Hampshire. — Wills v. Jack-

son Iron Mfg. Co., 47 N. H. 235,

90 Am. Dec. 575.

North Carolina. — Williams v.

Kerr, 113 N. C. 306, 18 S. E. 501.

Pennsylvania. — Clark v. Trindle,

52 Pa. St. 492; Barnet v. School Di-

rectors, 6 Watts & S. 46.

S nt h Carolina. — Howard v.

Quattlebaum, 46 S. C. 95, 24 S. E. 93-

Texas. — Grace v. Bonham, 26

Tex. Civ. App. 161, 63 S. W. 158.

Vermont. — Spear v. Tilson, 24

Vt. 420 (grand list of taxable prop-

erty.)

An Act of Incorporation may be

proved by oral evidence where the

record thereof has been lost. Stock-

bridge V. West Stockbridge, 12 Mass.
399-

Naturalization Records Kreitz

V. Behrensmeyer, 125 111. 141, 17 N.

E. 22,2, 8 Am. St. Rep. 349 ; Strickley

V. Hill, 22 Utah 257, 62 Pac. 893,

83 Am. St. Rep. 786; People v.

Smith. 10 Misc. 100, 31 N. Y. Supp.

199. See also Pierce v. Jacobs, 7
Mack. (D. C.) 498.

A county treasurer having testified

that he had searched his office,

where tax executions were generally

filed, for the executions issued by
his predecessor, but could not find

them, there was no error in receiv-

ing as evidence the county treasur-

er's execution book to show that the

taxes on the lands sold, and in dis-

pute, were unpaid, and that exe-

cution therefor had been issued and
returned unsatisfied. Dent v. Bryce,

16 S. C. I.

33. See article "Best and Second-

ary Evidence," Vol. II.

34. Young V. Buckingham, 5

Ohio 485; Bridges v. Arnold, 37

Iowa 221 (service of summons may
be shown by testimony of server

when the record has been lost or de-

stroyed) ; Maxcy v. County Court,

72 111. 207 (notice of election) ; Sher-

win V. Bugbee, 16 Vt. 439. See also

Davis V. Beall, 21 Tex. Civ. App. 183,

50 S. W. 1086.

Where the minutes of a parish

meeting taken by the clerk had not

been copied into the regular book of

records and had been lost, oral evi-

dence of the proceedings of the meet-

ing was held properly admitted. Wal-
lace z'. First Parish in Townsend,

109 Mass 263.

35. When the book of record of

the board of township trustees has

been destroyed by fire, the making

of a certain order may be shown by

one of the trustees. State v. Durham,
121 N. C. 546, 28 S. E. 22.

36. See infra, II, 2, G, e, (2.)

VoL X
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b. Record Partially Lost or Destroyed. — Where only part of a

record or document has been lost or destroyed or is otherwise un-

available, secondary evidence is admissible in connection with the

available portion thereof.^^

c. Reeords of Municipal Corporation. — Whether parol evidence

is admissible to prove the facts which should appear in municipal

records when the records have not been made is elsewhere dis-

cussed.'*^

d. Judicial Records and Documents. — (l.) Generally. — Judicial

records and documents are no exception to the rule admitting sec-

ondary evidence, and when they have been lost or destroyed their

contents may be proved by paroP'* even though they form the basis

37. Higgins v. Reed, 8 Iowa 298,

74 Am. Dec. 305 ; Miltimore v. Milti-

more, 40 Pa. St. 151. See Rhea v.

McCorkle, 11 Heisk. (Tenn.) 415.

A petition and writ of dower en-
dorsed " executed " is evidence to be
submitted in connection with other
facts dehors the record in determin-
ing an issue whether dower had
been assigned, proof having been of-

fered that the remaining part of the

record had been dstroyed. Clifton v.

Fort, 98 N. C. 173, 3 S. E. 726.

38. See article " Municipal Cor-
porations." Vol. VIII.

39. Alabama. — Davidson v.

Kahn, 119 Ala. 364, 20 So. 583;
Prestwood v. Watson, 11 1 Ala. 604,
20 So. 600.

Arkansas. — Davies v. Pettit, 11

Ark. 349.

California. — In re Warfield, 22
Cal. 51, 83 Am. Dec. 49.

Georgia. — Battle v. Braswell, 107
Ga. 128, 2,2 S. E. 838; Allen v. State,

21 Ga. 217, 68 Am. Dec. 457.
Indiana. — Jones v. Levi, "2 Ind.

586; Jackson v. Cullum, 2 Blackf.

228, 18 Am. Dec. 158.

Kansas. — Davis v. Turner, 21
Kan. 131.

Louisiana. — State z\ Stewart, 45
La. Ann. 1164, 14 So. 143.

Maine. — Angler z>. Smallev, 56
Ale. 515.

Massachusetts. — Nelson v. Boyn-
ton, 3 Mete. 396, 37 Am. Dec. 148.

Michigan. — Cook v. Bertram, 86
Mich. 356, 49 N. W. 42.

Minnesota. — Smith v. Valentine,

19 Minn. 452.

Mississif^pi. — Eakin v. Doe, 10

Smed. & M. 549, 48 Am. Dec. 770;
Redus V. State, 54 Miss. 712.

Missouri. — Davis v. Peveler, 65
AIo. 189; Holladay-Klotz Land Co.
v. Moss Tie Co., 87 Mo. App. 167.

Nebraska. — Keller z'. Amos, 31
Neb. 438, 48 N. W. 59.

Nezv York. — Jackson v. Craw-
fords, 12 Wend. 533.
North Carolina. — Weeks v. Mc-

Phail, 128 N. C 130, 38 S. E. 472.
s. c. 129 N. C. 73, 39 S. E. 732; Aiken
V. Lyon, 127 N. C. 171, 37 S. E. 199.

Pennsylvania.— McFate's Appeal,
105 Pa. St. 323.
South Carolina. — Garrett v. Wein-

berg, 54 S. C. 127, 31 S. E. 341, 34
S. E. 70; McQueen v. Fletcher, 4
Rich. Eq. 152.

Te.vas. — Smith r. Ridley, 30 Tex.
Civ. App. 158, 70 S. W. 235; Hous-
ton & T. C R. Co. V. De Berry, 34
Tex. Civ. App. 180, 78 S. W. 736.

Vermont. — Brown v. Richmond,
27 Vt. 583.

Wisconsin.— Bartlett v. Hunt, 17
Wis. 214.

Exhibits to bill in equit)^ may be
proved viva voce, at hearing, when
shown to be lost. Dawson v. Bussus
& Williams, 73 Ala. ill.

Divorce— Where the records in a
divorce proceeding are shown to

have been destroyed, secondary evi-

dence thereof is admissible. In re
Estate of Edwards, 58 Iowa 431, 10

N. W. 793; Belcher's Admr. v. Bel-
cher, 21 Ky. L. Rep. 1460, 55 S.

\V. 693.
Files of a case. Regier v. Shreck,

47 Neb. 667. 66 N. W. 618; Rudolph
V. Underwood. 88 Ga. 664. 16 S- E.

55: Trumble v. Williams. 18 Neb.

144. 24 N. W. 716; Drake v. Kinsell,

38 Mich. 232 ; Isley v. Boon. 109 N. C.

555, 13 S. E. 795; Conway c-. John,

Vol. X
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of the action*" or defense,*^ or a plea of mil tiel record has been
interposed. *-

(2.) Application of Rule. — This rule applies to writs and proc-

ess*^ and the proceedings thereunder/* the pleadings,*" the judg-

14 Colo. 30, 23 Pac. 170; People v.

Gordon, 39 ]\Iich. 259.

Parol evidence is admissible to

establish the probate and recording

of a will, where the court records are

burned. Cox v. Beufort County
Lumb. Co., 124 N. C. 78, 32 S. E. 381.
Execution Sale of Personalty.

Kennedy & Co. v. Clayton, 29 Ark.
270; Norton v. Wallace, i Rich. L.

(S. C.) 507; People z: Gordon, 39
Mich. 259 (police court) ; Woods
V. Halsey, 9 Pa. St. 144; Jones v.

Levi, 72 Ind. 586; Richards' Appeal,
122 Pa. St. 547, 15 Atl. 903.
Lost Affidavit on which warrant

of justice issued. Ashley z\ Johnson,

74 111. 392. See also Wise v. Lor-
ing, 59 AIo. App. 269.

Secondary evidence of an affidavit

charging a crime, upon which a plea

of guilty is based, is admissible
when the original or a certified copy
cannot be produced. Heeney v. Kil-

bane, 59 Ohio St. 499, 53 N. E. 262.

lost Docket of a justice of the

peace. Scott v. Loomis, 13 Smed. &
M. (Miss.) 635.

40. In an Action Upon a Judg-
ment, if the judgment roll has been
lost or destroyed secondary evidence
may be given of its contents. Man-
deville v. Reynolds, 68 N. Y. 528.

But see Smith v. Dudley, 2 Ark. 60.

41. Schwartz v. Osthimer, 4 Ind.

log.

42. Kenan v. Carr, 10 Ala. 867.
43. Laloy v. Leonard, 15 La.

Ann. 391 ; Fowler v. More, 4 Ark.

570; Gracie v. Morris, 22 Ark. 415;
Richardson v. Vice, 4 Blackf. (Ind.)

13 (distress warrant and return
thereon) ; Linsee v. State, K Blackf.

(Ind.) 601 (copies ad satisfacien-

dum) ; Stuart zk Fitzgerald, 6 N.
C. 255.
The Loss of an Original Writ of

Error rnay be proved by parol evi-

dence, and the oath of the clerk to-

gether with an endorsement on the

record '* W. E., issued in May, 1839,"

is sufficient for this purpose. Haw-
kins z'. Craig, i B. Mon. (Ky.) 27.

Execution. — Bartlett v. Hunt, 17

Vol. X

Wis. 214; Ellis V. Huff, 29 111. 449;
Ryan z: Martin, 91 N. C. 461 ; Un-
derwood z'. Lane, 12 N. C. 173; Da-
vis V. Beall, 21 Tex. Civ. App. 183,

50 S. W. 1086 ; Dailey v. Coleman,
122 Mass. 64; Ravenscroft v. Gib-

oney. 2 Mo. i.

W^iere an execution is lost, the

execution docket kept by the clerk

and the entries therein of the date

and amount of the execution are ad-
missible as evidence of the facts

stated therein, where the clerk tes-

tifies to the regularity of the docket.

Dunlap z\ Berry, 5 111. 327, 39 Am.
Dec. 413.

After proof from the records in

the clerk's office of the recovery of

a judgment and the issuing of an
execution thereon, the contents of
the execution and the officer's return
showing a levy thereof upon land
may be proved by a copy from the

records in the registry of deeds if

the execution has been lost after

having been duly returned. Dooley
v. Wolcott. 4 Allen (Mass.) 406.

A lost alias execution may be
proved by parol. Smith v. Ridley,

30 Tex. Civ. App. 158. 70 S. W. 235.
"Writ of Attachment Brown v.

Richmond, 27 Vt. 583; Miller v.

Babcock, 29 Mich. 526; Derrett v.

Alexander, 25 Ala. 265.
Summons.— Johnson v. State, 80

Ind. 220.

44. Bridges v. Arnold, 37 Iowa
221 (service of summons) ; Stuart v.

Fitzgerald, 6 N. C. 255 ; Laloy v.

Leonard, 15 La. Ann. 391 (action of
constable under writ) ; Ravenscroft
v. Giboney, 2 Mo. i.

When the files of the court are
lost, secondary evidence is admissible
to prove an execution, the return of
the officer thereon and a levy and
sale thereunder. Cilley v. Van Pat-
ten. 68 Mich. 80, 35 N. W. 831.

45. Farmers' Bank of Reading v.

Gilson, 6 Pa. St. 51 (lost declara-

tion) ; Estes V. Farnham, 11 Minn.
423.

The original petition in a fore-

closure suit being lost, the original
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ment/® verdict,*^ orders/^ and depositions used in the case.*®

e. JVhcre Required or Authorized Record Has Not Been Made.

(10 Generally. — Although a record of a particular fact is required

or authorized by law, if no record has been made the fact may be

proved by parol unless the record is essential to the validity of

the act or proceeding, or is made by law the only competent

evidence. ^°

citation in the suit is competent sec-

ondary evidence of the contents of

the petition. Oppermann v. Mc-
Gown (Tex. Civ. App.), 50 S. W.
1078.

46. Jackson v. Culknn, 2 Blackf.

(Ind.) 228; Underwood z: Lane, 12

N. C. 173; Maxhani v. Place, 46 Vt.

434; Forsyth r. Vehmeyer, 55 111.

App. 223, ; Smith z'. Valentine, 19

Minn. 452; Dickermann z: Chapman,

54 Vt. 506.

47. A Lost Verdict like any other

paper forming a part of the record

may be supplied by a proved copy.

Sanders v. Sanders, 24 Ind. 133.

48. McLaren v. Birdsong, 24 Ga.

265.

Where it may be fairly inferred

from the proofs that an order of the

probate court allowing a claim

against an estate has been lost, sec-

ondary evidence of its contents is ad-

missible. Howd V. Breckenbridge,

97 INIich. 65, 56 N. W. 221 ; citing

Drake v. Kinsell, 38 Mich. 232.

49. Where a deposition taken in a

former suit is admissible in evi-

dence in a subsequent suit between
the same parties, a copy may be read

upon proof of loss of original. Fin-

ney V. St. Charles College, 13 Mo.
266.

50. Alabama. — Williams v. Col-

bert County, 81 Ala. 216, i So. 74.

Connecticut. — Bethlehem v. Wat-
erman, 51 Conn. 490.

Georgia. — Hilton v. Singletary,

107 Ga. 821, S3 S. E. 715; Price v.

Douglas Co., 77 Ga. 163-, 3 S. E. 240.

Illinois. — School Directors v.

Kimmel, 31 111. App. 537; Bryant v.

Dana, 8 111. 343-

Indiana. — Jay County v. Brew-
ington, 74 Ind. 7.

lozva. — Powesheik County v.

Ross, 9 Iowa 511; Jordan 7'. Osceola
County, 59 Iowa 388, 13 N. W. 344.

Kansas. — Gillett v. Lyon County
Comrs., 18 Kan. 410.

Louisiana. — Donnelly v. St. John's
Protestant Episcopal Church, 26 La.
Ann. 738.

Maryland. — Blaen Avon Coal Co.
t'. McCulIoh, 59 Md. 403, 43 Am.
Rep. 560.

Massachusetts. — Henry v. Estey,

13 Gray 336.

Minnesota. — Antill z'. Potter, 69
Minn. 192, 71 N. W. 935.

Missouri. — State v. Shires, 39
Mo. App. 560.

Nezju Jersey. — Board of Justices

V. Fennimore, i N. J. L. 242.

Ohio. — Albright v. Pa3'ne, ^3 Ohio
St. 8, I N. E. 16.

Oregon. — Stout v. Yamhill Coun-
ty, 31 Oregon. 314. 51 Pac. 442.

Pennsylvania. — Roland v. Reading
School Dist., 161 Pa. St. 102, 28 Atl.

995-

Tennessee. — McLean v. State, 8
Heisk. 22 (revenue docket).

Texas. — Corder v. Steiner (Tex.
Civ. App.), 54 S. W. 277.

Wisconsin. — Nehrling v. Herold
Co., 112 Wis. 558, 88 N. W. 614
(resolution of museum board).
Where no record of the joint of-

ficial action of the boards of school

inspectors of two townships has been
made, such action may be proved by
parol. School Dist No. i v. Union
School Dist., 81 Mich. 339, 45 N. W.
993.

Although by law the superintend-

ent of schools is required to furnish

the trustees of school districts with
a " trustees' record book," the ap-

pointment of a treasurer and col-

lector for a district ma}^ be proved
by parol where it has not been re-

corded in such book ; an entry in

the record not being essential to the

validity of the appointment. Sweeney
v. Cook, 19 Ky. L. Rep. 1422, 43 S.

W- 434-
Time of Filing Instniment for

Record. — The hour at which a

deed of trust was delivered to the

Vol. X
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Incomplete Record.— Where a record of official action is incom-

plete it may be supplemented by the testimony of any witness who
knows the facts.^^

(2.) Records and Proceedings of Courts.— (A.) Generally.— The ju-

dicial acts and proceedings of a court as such can be proved only

by the proper record thereof, even though they may have an ex-

istence separate and distinct from the record. And the fact that

the required record of such action has not been made does not ren-

der admissible other evidence although a party is thereby debarred

from showing w'hat the court's action was.^- The remedy is to

have the record made up or amended where this is possible.^^

This rule of course does not exclude parol evidence of the con-

tents of a record which has been made but is not available because

register for registration may be
shown by parol, where the officer

failed to indorse the date on the
deed or register as required. Metts
V. Bright, 20 N. C. 173.

Delivery and Acceptance of Sher-
iff's Bond.— Baker Co. v. Hunting-
ton (Or.), 70 Pac. 187.

Oath of Office.— Hale v. Gushing,
2 Me. 218.

51. German Ins. Co. v. Independ-
ent School Dist., 80 Fed. 366, 25 C.

C. A. 492 (minutes of school board).

52. United States — Weather-
head V. Baskerville, 11 How. 329.

Connecticut. — Davidson v. Mur-
phy, 13 Conn. 213.

Georgia.— Armstrong v. Lewis, 61

Ga. 680; Clark v. Cassidy, 64 Ga. 662.

Iowa. — Cadwell v. Dullaghan, 74
Iowa 239, 27 N. W. 178.

Louisiana. — State v. Smith, 12 La.
Ann. 349.
Maine. — Moody v. Moody, 1 1 Me.

247.

Maryland. — Smith v. Wilson, 17
Md. 460, 79 Am. Dec. 665.

Ohio. — Soforth v. Longworth, 4
Ohio 129, 19 Am. Dec. 588.

Pennsylvania. — Baskin v. See-
christ, 6 Pa. St. 154.

Texas. — Holt v. Maverick, 5 Tex.
Civ. App. 650, 23 S. W. 751, 24 S. W.
532.

Vermont. — But see Lowry v.

Cady, 4 Vt. 504.

"The proceedings, orders, judg-
ments, decrees of such courts, do not
rest in parol. It is by their records
they speak, and there is but one mode,
as a general rule, known to the law,

Vol. X

by which their acts can be proved,
and this is by the record itself. True,
there are cases where, after the loss

or destruction of a record, you may
prove its contents. In such cases all

has been done by the court which
could be done ; a record, which is

the legal evidence to prove its acts,

has been made. The rights of all

parties concerned are fixed, and those
rights ought not to be affected by
time or accident. But before the con-
tents of a record can be proved, it

must be shown that it once existed,

and had been lost by time or acci-

dent. This shows that the evidence
is not introduced to prove the pro-
ceedings of a court as resting in

parol, but as they once existed of
record. But to introduce parol tes-

timony to prove the proceedings of a
court of record, and then substitute

this testimony for the record itself,

would be a novel proceeding. It

would be equally absurd as to sustain

an action of debt upon bond, upon
proof that the defendant promised
to make such an instrument as is

set forth in the declaration, although
the fact should be admitted that the

instrument was never executed."
Ludlow V. Johnson, 3 Ohio 553, 17
Am. Dec. 609, 631

53. Alclntyre v. People, 103 111.

142; Steele v. Steele, 89 111. 51.

An order nunc pro tunc cannot be
founded upon mere parol proof of
what was ordered to be done at a
previous term where there is no writ-

ten minute to sustain it, and the court
no longer has jurisdiction over the

subject-matter. Heirs of Ludlow v.
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lost or destroyed.^* Nor does it apply to facts which are not re-

quired to be recorded.
^•'''

(B.) Incomplete Record.— A record which is not complete because

it does not show all the orders made or proceedings taken cannot

be supplemented by parol, but the proper procedure is to have it

amended to show the facts.^*'

(C.) Orders. — The orders of a court must ordinarily be a matter

of record and cannot be shown by parol when no record thereof

has been made.^"
(D.) Where Record Has Not Been Made Up From Minutes or Docket.

In those states where the minutes or docket entries are competent

evidence until the formal record has been made therefrom,^^ the

loss or destruction of such minutes or docket before the record

has been extended warrants the admission of secondary evidence

of their contents.^''

Johnson, 3 Ohio 553, 17 Am. Dec.

609.

54. Forsyth v. Vehmeyer, 176 111.

359, 52 N. E. 55. See supra, II, 2,

G, d.

55. Van Kleek v. Eggleston, 7
Mich. 511; Cogswell v. Meech, 12

Wend. (N. Y.) 147; Barlow v. Buck-
ingham, 68 Iowa 169, 26 N. W. 58;
Dehority v. Wright, loi Ind. 382.

See also People v. Manning, 48 Cal.

335; State V. Pike, 65 Me. iii; May-
bin V. Virgin, i Hill (S. C.) 420, and
supra, II, 2 F, h.

56. State v. McAlpin, 26 N. C.

140 ; Ramsey v. Cole, 84 Ga. 147, 10

S. E. 598 (holding that an incom-
plete justice's record offered in evi-

dence could not be amended by the

justice who was present in court,

but that a proper application to the

justice in his official capacity was
necessary) ; Ezell v. Justices of Giles

County, 3 Head (Tenn.) 583.

An order of the judge, fixing the

amount of bail, which clerk had
omitted to enter on the minutes, can-

not be supplied by parol proof. State

V. Longiman, 6 La. Ann. 700.

Dismissal of Action The only

primary evidence that a suit was
dismissed is an entry on the proper
docket or on the minutes of the

court. " If an entry ought to have
been made but was omitted it may
yet be made nunc pro tunc ....
But until the appropriate entry is

supplied the suit must be regarded
as still pending." Armstrong v.

Lewis, 61 Ga. 680.

57. State v. Thresher, 77 Conn.
70, 58 Atl. 460; Eakin v. Vance, 10

Smed. & M. (Miss.) 549, 48 Am.
Dec. 770; Gilbert v. McEachern, 38
Miss. 469; Mclntyre v. People, 103
111. 142.

Orders Made in Vacation.
Where a statute provides that the
orders of a judge in vacation are to

be forthwith filed and entered by the
clerk in the journal of the court it

is doubtful whether any other evi-

dence than the record would be ad-
missible. " Possibly it would be too
strict a construction of the statutes

to hold that orders made by a judge
in vacation may only be proved by
the record. But we have no hesita-

tion in saying even then that the

record is the best evidence of such
orders, and when not so entered very
strict proof if admissible at all

should be exacted." Bristol Sav.

Bank v. Judd, 116 Iowa 26, 89 N.
W. 93 ; citing Baker v. Baker, 51

Wis. 538, 8 N. W. 289.

Paper Signed by Judge But Not
Recorded A paper signed by the

ordinary purporting to grant an ad-
ministrator leave to sell land of the
estate, which order had never been
recorded or entered upon the min-
utes of the court was held inadmis-
sible in the absence of proof that it

had been granted at a regular term
of the court. Groover v. King, 46
Ga. loi.

58. See supra, " Judicial Records
—Minutes and Docket Entries."

59. The minutes entered by the

Vol. X
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(E.) Justice Court. — Although a justice of the peace court is not

a court of record, its judgments and judicial proceedings cannot

be proved by parol where the proper record has not been made.*"'

(F.) NoN-Judicial Acts and Proceedings of Court and Its Officers.

The non-judicial acts of a court, as to its action on other business

of a legislative or executive character entrusted to it by law, may

be shown by parol when no record thereof has been made.®^ So

also facts and proceedings though connected with the action of the

court and properly recorded in the records thereof but not judicial

in their nature may be shown by parol when not recorded.*^-

And of course as to those facts of which the record is not re-

garded as the primary evidence parol evidence is admissible

whether they are recorded or not.''^

clerk of a court upon its docket are

the records of such court until the

full record is made up from these

minutes; and if in the meantime the

docket be lost it is to be deemed a

loss of the record and secondary

evidence of its contents is admissi-

ble. Pruden v. Alden, 23 Pick.

(Mass.) 184, 34 Am. Dec. 51; citing

Evans V. Thomas, 2 Str. (Eng.)

833; Dayrell v. Bridge, 2 Str. (Eng.)

1264.

60. Ramsey v. Cole, 84 Ga. 147,

10 S. E. 598 (original summons con-

taining endorsement of service and
of entry of judgment is not compe-
tent evidence of the judgment in

place of the required record which
had not then been made) ; Sayle

V. Briggs, 4 Mete. (Mass.) 421;
Stromberg v. Earick, 6 B. Mon.
(Ky.) 578; Poor v. Dougharty,
Quincy (Mass.) i; Godfred v. God-
fred, 30 Ohio St. 53; Niles v. Tot-
man, 3 Barb. (N. Y.) 594. Contra,
Anderson v. Henry, 45 W. Va. 319,

31 S. E. 998.

Where by law a justice is required

to keep a docket and enter his judg-

ments therein, this docket is the

only legal method of proving a

judgment unless it has been lost or

destroyed, in which case its contents

must be proved. " While the entry

of the judgment would not be nec-

essary to its validity, being merely

a ministerial act and the omission

to enter it does not destroy it, yet

the record entry of the judgment is

indispensable to furnish evidence of

it when it is made the basis of a

claim or defense in another court."

Holt V. Maverick, 5 Tex. Civ. App.
650, 23 S. W. 751, 24 S. W. 532.
By Statute m Connecticut (Gen.

Stat. p. 440, § 34) where a justice

of the peace has failed to make a

record of a case tried before him,

his files and minutes thereof are ad-

missible in all actions upon the

judgment rendered therein after his

decease or removal from the state.

Under this statute it is not necessary

that the minutes should be technic-

all}! full and accurate, but it is suf-

ficient that they show that a judg-
ment for a certain amount was ac-

tually rendered. West v. Hayes, 51

Conn. 533. But see Davidson v.

JMurphy, 13 Conn. 213.

61. Parol evidence is admissible

to supplement the records of a

county court as to the proceedings

of such court when sitting for the

transactions of county business.

Stout z'. Yamhill County, 31 Or. 314,

51 Pac. loii.

62. A witness cannot testify that

certain claims against an estate were
not paid because not presented with-

in the statutory time if the records

or files of the probate court in the

administration show this fact, but if

they do not show it such testimony
is competent Dosche v. Nette, 81

Tex. 265, 16 S. W. 1013.

63. See Jerkins v. Cockerhans, 23

N. C. 309, and supra. " Best and Sec-

ondary Evidence—Judicial Records
and Proceedings."

Issuance and Return of Execu-

tion Where neither the record in

the case nor the entries in the judg-

ment docket show that any execu-

Vol. X
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Where the Officer's Return on an attachment, execution, or other

writ has not been made or is incomplete, parol evidence is com-

petent to show the action taken thereunder."*

H. Nature and Sufficiency of Prfliminary Showing. — a.

Generally. — Before secondary evidence of the contents of a record

or document is admissible there must be a sufficient preliminary

showing of its existence and loss or destruction or other legal ex-

cuse for the failure to produce it.*^'^ And where a certain class of

secondary evidence is offered the facts essential to its competency
must appear.*'*'

b. Excuses For Non-Production. — (1.) Generally. — Secondary
evidence is admissible when the record or document is shown to be

lost or destroyed,"' out of the jurisdiction of the court,^^ an

tions had been issued or returned,

parol evidence of the issuance and
return of executions was held im-
properly rejected, conceding that the

entries in the judgment docket would
be the next best evidence to the writ

and the return thereon. Conger v.

Converse, 9 Iowa 554.
64. State v. Daggett, 2 Aik. (Vt.)

148; Frost v. Shapleigh, 7 Me. 236;
Cockerell v. Nichols, 8 W. Va. 159.

65. Alabama. — KoTLch. v. Privett,

90 Ala. 391, 7 So. 808, 24 Am. St.

Rep. 819.

Arkansas. — Halliburton v. Fletch-

er, 22 Ark. 453 ; jNIason v. Bull, Ellis

ii Co., 26 Ark. 164.

Iowa. — Higgins v. Reed, 8 Iowa
298, 74 Am. Dec. 305.

Kentucky. — Penny v. Pindell, 7
Bush 571.

Maryland. — Smith v. Wilson, 17

Md. 460.

Massachusetts. — Stockbridge v.

West Stockbridge, 12 Mass. 399.

Mississippi. — Martin v. Williams,

42 Miss. 210.

North Carolina.— Williams v. Kerr,

113 N. C. 306, 18 S. E. 501; Isley

V. Boon, 109 N. C. 555, 13 S. E. 795-

South Carolina. — De Loach v.

Sarrat, 33 S. E. 2.

See also Russell v. Harris, 38 Cal.

426, 99 Am. Dec. 421 ; Tillotson v.

Warner, 3 Gray (Mass.) 574; Blair

V. Flack, 21 N. Y. Supp. 754, 50 N.
Y. St. Rep. 479; Hair i: Melton, 47
I\. C. 59; Davidson v. Murphy, 13

Conn. 213.

Secondary evidence of the contents

of a document required to be filed

in a public office is not admissible

without showing that the document
cannot be found in such ofHce. Deer-
field Twp. z'. Harper, 115 Mich 678,

74 N. W. 207.

A tabulated sheet containing the
votes for and against a certain con-
stitutional amendment is sufficiently

accounted for to warrant the intro-

duction of secondary evidence of its

contents where the testimony clearly

tends to show that while the book
containing it was temporarily out of
the possession of its legal custodian
the sheet had been abstracted there-
from bj' some unknown person and
had not been seen since by the legal

custodian of the book. People v.

Clarke, 105 ]\Iich. 169, 62 N. W. 1117.

The Previous Existence of a rec-

ord or document may be shown by
parol. Ponca v. Crawford. 18 Neb.

551, 26 N. W. 365; Read v. Staton,

3 Hayw. (Tenn.) 159. 9 Am. Dec.

740 (judgment.)
66. Where a statute provides that

abstracts of title, made in the regular

course of business prior to the de-

struction of the originals, shall be
admissible as secondary evidence

there must be proof by a witness
personally cognizant with the fact

that they were made in the regular

course of business. Chicago & A.
R. Co. V. Keegan (111.), 31 N. E.

505. See article " Abstracts of Ti-

tle," Vol. I, p. 69.

67. See article " Best and Sec-
ondary Evidence," Vol. II.

68. Carpenter v. Bailey, 56 N. H.

283 (record of Navy Department at

Washington).
But a certified copy of the record

Vol. X
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archive of a public office,-'' or when, after due notice, the opposite

party refuses to produce a document in his possession.'"

The mere fact that the original cannot be produced without much

trouble and effort does not justify the admission of secondary

evidence.'^

(2.) Loss of Certified Copy. — Although a certified copy is by law

primary evidence, proof of the loss of such a copy does not war-

rant the introduction of parol evidence where there is nothing to

show the loss or destruction of the original.'-

c. Nature and Sitfficicucy of Proof of Loss. — (1.) Generally.

The loss or destruction of a document or record may of course

be shown by parol evidence.'^

The general rules relating to the sufficiency of the proof of the

loss or destruction of primary evidence to justify the introduction

of secondary evidence, elsewhere discussed,'^ apply to public rec-

ords and documents.'^

of a deed is not admissible merely

because the original has been attached

to depositions filed in a court in an-

other jurisdiction, where the only ef-

forts to obtain the original was the

writing of several letters to the clerk

of that court to which no repHes had

been received. Crafts z: Daugherty,

69 Tex. 477, 6 S. W. 850.

69. Where it is impossible for a

party to produce an original, which

is on file in the land office as part of

the archives, a copy is admissible in

evidence. Beanous z: Wall, 14 La.

Aim. 199.

70. ^Maxwell v. Light, 2 Call.

(Va.) 117-

71. DeLoach v. Sarratt (S. C),

33 S. E. 2 (original returns of prop-

erty made to county auditor). But

see "Authenticated Copies."

72. Where it is not shown that

the record of a decree in a court of

another state is lost or destroyed,

the loss of a certified copy thereof

which plaintiff had obtained will not

permit the admission of parol proof

to show the nature and contents of

the decree. Kentzler v. Kentzler, 3

Wash. 166, 28 Pac. 370, 28 Am. St.

Rep. 21.

73. See supra "Admissibility of

Secondary Evidence." and Reed v.

Staton, 3 Hayw. (Tenn.) 159, 9 Am.
Dec. 740; Cilley v. Van Patten, 68

Mich. 80. 35 N. W. 831.

74. See article " Best and Sec-

ondary Evidence," Vol. II.

75. Alabama. — Johnson v. Pow-

Vol. X

ell, 30 Ala 113; Stewart v. Conner, 9
Ala. 803; Hamilton v. Alaxwell, 133
Ala. 2:i2, 32 So. 13; Poe v. Darrah,
20 Ala. 288, 56 Am. Dec. 196.

Colorado.— Bruns v. Clase, 9 Colo.

225. II Pac. 79.

Georgia. — Fretwell z\ Doe. 7 Ga.

264.

Illinois.—Sturges v. Hart. 45 111. 103.

lozi'a. — Lyons v. Van Gorder, 77
Iowa 600. 42 N. W. 500; Decorah
First Nat. Bank v. Doon Dist. Twp.,
86 Iowa 330, 53 N. W. 301, 41 Am.
St. Rep. 489.

Kentucky. — Doty z: Deposit Bldg.

etc. Assn., 103 Ky. 710, 20 Ky. L.

Rep. 625, 46 S. W. 219, 47 S. W. 433,

43 L. R. A. 551-

Louisiana. — Knight v. Ragan, 31

La. Ann. 289.

Maine.—Wing z\ Abbott, 28 Me. 367.

Marxland. — Basiord v. Mills, 6

Md. 385-

Michigan. — Howd v. Brecken-

ridge, 97 Mich. 65. 56 N. W. 22i._

Nezv Jersey. — Johnson v. Arnwine,

42 N. J. L. 451, 36 Am. Rep. 527.

North Carolina. — McKesson v.

Smart. 108 N. C. 17, I3 S. E. 96;

Smith z: Garris, 131 N. C. 34, 18 S.

E. 501.

Oregon. — Harmon v. Decker, 41

Or. 587, 68 Pac. 11, 93 Am. St. Rep.

748.

Pennsylvania. — Susquehanna Mut
F. Ins. Co. V. Mardorf, 152 Pa. St.

22. 25 Atl. 234.

Te.vas. — Ramsey v. Hurley, 7^

Tex. 194. 12 S. W. 56.



RECORDS. 847

Where it is claimed that a record or document is lost it must
be shown that a thorough and unsuccessful search has been made
in the office or place where such document should ordinarih' or

under the particular circumstances be found. '"^ A document filed

in a public office where it is required to be kept is presumed to

remain there."

Where the evidence indicates that a record or document not
found in its proper place is in the hands of some third person the

testimony of such person must be produced or there must be some
other sufficient showing that he has not the possession of the writ-

ing in question.'^ But the fact that a record or document was
once in the hands of a person not its proper custodian does not
necessitate a showing that he has not retained it since it is pre-

sumed to have been returned to its proper place.^^

76. Davenport v. Harris, 27 Ga.
68; Brown v. Harkins, 131 Fed. 63,

65 C. C. A. 301 ; Howe v. Fleming,
123 Ind. 262, 24 N. E. 238; Adams
V. Fitzgerald, 14 Ga. 36; Hogsett :'.

Ellis, 17 Mich. 351, 374 (testimony
of the justice that he was certain he
had not received the files from his

predecessor, but that he had not
searched for them in his office, held
insufficient) ; Alurphj' v. Lvons, 19

Neb. §89, 28 X. W. 328; Rhea v. Mc-
Corkle, I Heisk. (Tenn.) 415.

Secondary evidence of the amount
of an account filed in another prior

suit is not admissible where the dep-

uty clerk testifies that he has exam-
ined the files in the county court and
cannot find the papers in such other

case, that they are not in the office,

but that he thinks they are in the pos-

session of one of the attorneys in

that case. Such showing is not suf-

ficient because it does not appear how
extensive or diligent the search was
and because there is no showing that

any attempt was made to ascertain

whether the papers were in the pos-
session of the attorney in the other
case. Williams v. Case, 79 111. 356.

Parol evidence of the contents of

an alleged lost record is not admis-
sible where the evidence as to the

loss of the original merely shows that

the building containing it had been
destroyed by fire and that the witness

had been informed at the proper of-

fice that many of the records and
nearly all of the office papers had
been burned, but that no inquiry for

the particular record had been made.
Bray v. Aikin, 60 Tex. 688.

Where certain papers constituting
a part of the file of a case are lost,

and the probate iudge, the proper
custodian, caused a search to be
made, a predicate for secondary evi-

dence of contents of paper is laid.

Randall v. Wadsworth, 130 Ala. 633,
31 So. 555.

Search Need Not Be Recent.
Secondary evidence of the contents
of an execution is admissible upon
proof that it has been returned to the
clerk's office, and that search has
been made. The presumption of its

loss being once established will con-
tinue, until there is some evidence
that it has been found since the
search. Poe, Sheriff v. Darrah, 20
Ala. 288.

77. Where a chattel mortgage has
been filed with the recorder of deeds
the presumption of law is, in the ab-

sence of evidence to the contrary,

that it remained on file in his office.

Vanarsdale v. Hax, 107 Fed. 878,

47 C. C. A. 31- See Poe, Sheriff v.

Darrah, 20 Ala. 288.

78. Williams v. Case. 79 111. 356;
Whitehall v. Smith, 24 111. 166; Mc-
Collister v. Yard, 90 Iowa 621, 57
N. W. 447.

Before secondary evidence of a
lost writ of injunction is competent
the person in whose possession it is

shown to have been should be called,

and a search amongst his papers
should be proved. Sturgess v. Hart,

45 111. 103.

79. It is not necessary as prelimi-

Vol. X
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And where reasonable diligence has been used in making the

proper search or inquiry secondary evidence is admissible.^" The
destruction of a record may be proved by any witness who knows
the fact."

(2.) Affidavits. — At common law owing to the rule disqualifying

a party as a witness in his own behalf his affidavit was admitted

to prove the loss or destruction of a paper, the contents of which
he desired to prove by secondary evidence.®- And this rule has

been continued by statute in some instances notwithstanding the re-

moval of the disqualification.®^ But the affidavit of a third person

is never admissible for this purpose,®* and it would seem that the

rules permitting the use of a party's affidavit has no application

to proof of the loss or destruction of public documents and records.®^

(3.) Certificates. — The certificate of the custodian of a record or

document is not admissible to prove its loss or destruction®*^ though

nary to secondary proof of the con-

tents of a lost execution to show a

search among the papers of an at-

torney who once produced and read

it on a trial before the justice in

whose legal custody it then was, since

there is no presumption that the at-

torney afterwards retained possession

of it. Rash v. Whitney, 4 Mich. 494.
80. Georgia. — Fretwell v. Mor-

row, 7 Ga. 264.

Illinois. — Carr v. Miner, 42 111.

179.

Indiana. — Steel v. Williams, 18

Ind. 161.

Massachusetts. — Tillotson v. War-
ner, 3 Gray 574.

New York. — Leland v. Cameron,
31 N. Y. 115; Teel v. Van Wyck, 10

Barb. 376.

North Carolina.— McKesson v.

Smart. 108 N. C. 17, I3 S. E. 96.

Texas. — Hunnicutt v. State, 18

Tex. App. 498.

Testimony of a county clerk that

there was not in his office, or, so far

as he knew, in the county, any rec-

ord or written evidence of the per-

sons elected to the different county
offices, is sufficient foundation for the

admission of secondary evidence to

prove who was elected to a particular

office. People v. Clingan, 5 Cal. 389.

The testimony of the clerk of the

court that he had made diligent

search for certain writs of execution

belonging to the files of his office, is

sufficient to let in secondary evidence

of their contents. Stewart v. Conner,

9 Ala. 803.

Vol. X

81. But the loose statement of a
party that he had heard that the rec-

ords of a court were destroyed, or
had read it in a newspaper, is not
sufficient to warrant the admission of

secondary evidence. Weis v. Tier-

non. 91 111. zy.

82. See article "Best and Sec-
ondary Evidence," Vol. II, p. 325.

83. State v. Rosenthal (Wis.),
102 N. W. 49; Jackson v. Russell, 4
Wend. (N. Y.) 543. See article

" Best and Secondary Evidence/'

Vol. II, p. 325.

84. The ex parte affidavits of the

clerk of the court and other persons

are not admissible to prove that

proper search has been made for a

lost execution for the purpose of lay-

ing a foundation for secondary evi-

dence. The persons making the affi-

davits should be called as witnesses.

A rule which from necessity allowed

a party to a suit, when he was not a

competent witness, to make an ex

parte affidavit as to the loss of the

paper so as to permit secondary evi-

dence of its contents has no appli-

cation to third persons who are com-

petent to testify. Becker v. Quigg,

54 in. 390.

85. See the discussion immediate-

ly following as to the character of

evidence necessary in such cases.

86. See supra. " Certificates and
Affidavits," and Wilcox v. Rta, 2 N.

C. 410; Young V. Mackall, 3 Md. Ch.

398.
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the contrary has been held in at least one of the states.^^

(4.) Necessity of Search by Custodian. — While it is not an indis-

pensable requisite to the admission of secondary evidence of a

record to show that unavailing search had been made by the cus-

todian of the record in the place where it should be found,®^ this

is the most satisfactory evidence of its absence from the files ; and

when the search has been made by a private person it must ap-

pear that he had equal opportunity with the custodian for making

the search and has done all that the latter could have done.^''^

It has been held, however, that the testimony of the custodian

must be produced.^**

87. Weidman v. Kohr, 4 Serg. &
R. (Pa.) 174-

88. See Johnson v. Skipworth, 59
Tex. 473; Hill V. Fitzpatrick, 6 Ala.

314; Weis V. Tiernan, 91 111. 27.

Where a will is required by law
to be deposited in the surrogate's of-

fice, the testimony of a witness that

a search was made in the office for

the will under the direction of the

surrogate and that it could not be

found, is sufficient preliminary show-
ing to warrant the introduction of an
exemplification of the will from the

surrogate's office, although the wit-

ness is not a clerk in the office, Jack-

son V. Russell, 4 Wend. (N. Y.) 543.

A witness on whose request a

search for a document filed in the

land office was made and who as-

sisted in making the search with the

clerk in that office, designated by the

commissioner for that purpose, was
held properly permitted to testify that

the search was unavailing. It ap-

peared that the clerk took down the

packages of papers to be examined
and that the witness examined the

same. " While it might have been
more satisfactory to have produced
also the evidence of the clerk as to

the search in addition to that of the

witness, still that would not render

the evidence objected to inadmis-
sible." The witness " was present

and aided in the search and we know
of no principle of law that would
preclude him from testifying as to

the result of that search ; true, he

was not the custodian of the records,

but he was permitted by the com-
missioner to make the search with

one whom it is supposed was well

acquainted with the routine of the of-

S4

fice and familiar with the records."

Chalk V. Foster, 2 Posey Unrep. Cas.

(Tex.) 704.

A statute permitting the certificate

of a custodian to prove loss of rec-

ord does not exclude the testmiony
of a witness, who has searched the

records, that a specific docket or en-

try did not exist in public records.

State V. Rosenthal (Wis.), 102 N.

W. 49; Jackson v. Russell, 4 Wend.
(N. Y.) 543.

89. Josuez V. Conner, 7 Daly (N.
Y.) 448. In this case the evidence

showed that when an order of arrest

was last seen it was in the hands of

a judge of the court from which it

issued, that the judge had since died,

that the witness, an attorney, had
searched as he testified " with great

care " the files and indices of the

clerk's office and had not found the

clerk's order, and that it should be

there and that the witness did not

know where it was. This was held

an insufficient showing to warrant
the admission of secondary evidence.

The witness' statement " that he ex-

amined the files and books of indices

in the clerk's office with great care

amounts to little more than his opin-

ion of the nature of his search. What
acquaintance he had with the mode
of keeping papers in the clerk's of-

fice is not shown ; nor what he really

did except the general statement that

he examined the files and books of

indices." See also Howe v. Fleming,

123 Ind. 262, 24 N. E. 238. holding

that the search must have been made
by one so fully acquainted with the

office that he probably would have
found the document if it had been

there.

90, The loss of an original con-

Vol. X
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(5.) Presumption as to Existence and Loss of Record— (A.) Generally.

Where an officer is required by law to file a document, make a

record or retain the custody thereof, the presumption is that he

has performed his duty in this respect, and upon a showing that

such document or record once existed and cannot be found in its

proper place secondary evidence of its contents is admissible."^

But if a paper is not found where if in existence it ought to be

deposited or recorded, the presumption arises that no such docu-

ment has ever been in existence."^

(B.) Judicial Recorbs.— It has been said that the existence of a

judicial record can never be presumed."'' The contrary has, how-

ever, been held where the existence of the judicial act on which

tract forming part of the files in an-

other action must be proved by the

legal custodian of the record in that

case. Land ^Itg. Bank v. Quanah
Hotel Co. (Tex. Civ. App.), 32 S.

w. 573.

An attorney' who has examined
the records of deeds in a particular

county cannot testify that a particu-

lar deed was not recorded therein.

The proper manner of showing this

fact is by the testimony of the cus-

todian of the record. Edwards v.

Barwise, 69 Tex. 84, 6 S. W. 677.

(follozviug Bullock v. Wallingford,

55 N. H. 619). But see Johnson v.

Skipworth, 59 Tex. 473.

The loss of a document from the

files of the land office should be

proved by the testimony of the com-

missioner, the legal custodian of

the record, and not by the testimony

of a clerk in that office. Rhodus i^.

Sanson! (Tex.), 6 S. W. 849.

But the destruction of the records

of a county may be shown by the

testimony of any person who knows
the fact. The testimony of the

county clerk is not necessary. Hen-
dricks V. Hufifmeyer (Tex. Civ.

App.), 27 S. W. 777.

91. See Penny v. Pindell, 7 Bush
(Ky.) 571 ; In re Webster, 106 App.
Div. 360, 94 N. Y. Supp. 1050;

Marks v. Hastings, loi Ala. 165,

13 So. 297; and article "Examina-
tion Before Committing Magis-
trate/' Vol. V, p. 322, n. 69.

The county board of commission-
ers are presumed to have filed a re-

port with the clerk of the court of

common pleas as required by law.

And where it appears that the clerk

Vol. ac

of that court after diligent search

was unable to find such report in

the records of his office, secondary
evidence of its contents is admissi-

ble. /;; re Webster, 106 App. Div.

360, 94 N. Y. Supp. 1050.

Loss of Judgment— Since it is by
law the duty of the county clerk

to keep the judgment roll on deposit

in his office, if it cannot be found in

the particular place provided for such

deposit the presumption is that it is

lost or destroved. Mandeville v.

Reynolds, 68 N' Y. 528.

92. Piatt V. Stewart. 10 Mich 260.

See also Hall v. Kellogg, 16 Mich
135.

Where notices, affidavits, etc., are

directed to be preserved in a partic-

ular office, a failure to find them
there raises a presumption that no
such documents ever existed, but

this presumption is by no means con-

clusive. Morrill v. Douglas, 14 Kan.

293-

93. Judicial Records Not Pre-

sumed— Properly speaking, the rec-

ords of courts are never presumed.

"The existence of an ancient record

of another kind may som.etimes be

established by presumptive evidence.

But that is not done without very

probable proof that it once existed,

and until its loss is satisfactorily

accounted for. The rule in respect

to judicial records is, that, before in-

ferior evidence can be received of

their contents, their existence and
loss must be clearly accounted for.

It must be shown that there was
such a record, that it has been lost

or destroyed, or is otherwise incap-

able of being produced; or that its
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the record rests has been shown."-'* And the existence of such a

record may sufficiently appear from the other records and proceed-

ings in the same case.**^

(6.) Tradition or Reputation.— The existence of lost ancient ju-

dicial records which is indicated by other papers still in the record

may be shown by proof of a tradition or reputation to this efifect

among the lawyers of the court in question.^**

(7.) Rests in Discretion of Court. — The sufficiency of the prelim-

inary proof of the loss or destruction of a record to warrant the

introduction of secondary evidence of its contents is a matter rest-

mg in the sound discretion of the trial court,"

I. Nature: and Sui^ficiEncy of Sfcondary Evidfnce;. — a.

Oral Evidence. — The testimony of any witness who knows the con-

tents of a lost or destroyed record or document is competent and

mutilation from time or accident has
made it illegible. . . . Inferior

evidence to establish the existence

of a judicial record must be some-
thing officially connected with it,

such as the journals of the court,

or some other entry, though short

of the judgment or record, which
shows that it has been judicially

made. The burning of an office and
of its records is no proof that a
particular record had ever existed.

It only lays the foundation for the

inferior evidence." VVcatherhead v.

Baskerville, ii How. (U. S.) 329,

360.

94. Existence of Judgment Pre-

sumed Where it appears that a

judgment was rendered by a justice

and execution issued and payments
made upon it, that the justice has
since deceased, that there is no rec-

ord of the judgment or files in the

case in the county clerk's office or in

the hands of the administrator of

the justice's estate, it will be pre-

sumed that the justice made a rec-

ord of the judgment. The plaintiff,

objecting to parol evidence, insisted

that it was necessary that it should
first appear that a record was actual-

ly made and that the court could
not presume that one was made.
"The judgment having been ren-

dered it was the duty of the justice

to have made a record. ' All persons
are presumed to have duly discharged
any obligation imposed upon them
either by written or unwritten law.'

And especially is this true of public

officers. The law, therefore, pre-

sumes that the record was made, and
its loss having been shown the evi-

dence was properly admitted." Dick-
erman v. Chapman, 54 Vt. 506.

95. See infra, " Presumptions as

to Contents of Document or Record
Imperfectly Kept," "Records and
Documents of Courts."

96. Pendleton v. Shaw, 18 Tex.
Civ. App. 439, 44 S. W. 1002, hold-
ing that the county clerk was proper-
ly permitted to testify that it' was a
fact well known to attorneys at that

bar that the record of the court for

certain years was missing, and that

he had been informed when elected

that such records were missing.
" From the nature of the fact to

be proved and time inquired about
(over 55 years ago), the difficulty of

establishing it by the testimony of

living witnesses is apparent. The
best evidence attainable would prob-

ably be that of reputation, or what
was commonly understood by those

who would be most conversant with
the subject. It was a matter of pub-

lic interest, and upon this ground
would be admissible; and it would
be more valuable and reliable, as

coming from persons most interested,

and who would be expected to have
the best information attainable at

the time upon the subject."

97. Mays v. Moore, 13 Tex. 85,

holding that " parol evidence to sup-

ply record testimony should be re-

ceived with great, caution." See also

Waggoner v. Alvord, 81 Tex. 365,

16 S. W. 1083 ; Leak v. Covington,

09 N. C. 559. 6 S. E. 241 ; and article

Vdl. St
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sufficient secondary evidence thereof."^ But the witness must have

read the lost writing or otherwise have acquired actual knowledge

of its contents and must state at least the substance thereof,^^

though it is not necessary for him to give the exact words/ So
also the facts evidenced by such a record or document may be

shown by the testimony of any witness who is acquainted with

them,- unless the fact is one which has no legal existence except

as embodied in a record." The testimony of the person who made
the record or executed the document is not essential.*

b. Record in Recorder's Office. — Where an original public docu-

ment has been properly recorded in the recorder's office the record

so made is competent secondary evidence of the original.^

c. Copy. — (1.) Generally. — Either a certified" or a sworn or ex-

amined" copy is competent secondary evidence of a record or

document.

(2.) Partial Copy. — A copy of a portion of the lost original is

competent.'^

(3.) Use of Blank Form.— A witness may testify that the lost doc-

ument was made by filling out a blank form and may use that form

to refresh his recollection as to the contents of the lost paper.''

" Best and Secondary Evidence."
98. Wallace v. First Parish in

Tovvnsend, 109 Mass. 263 : State v.

Durham, 121 N. C. 546, 28 S. E. 22;

Gage V. Schroder, 73 111. 44; St.

Peter's Church v. Beach, 26 Conn.

355-
99. Richards' Appeal, 122 Pa. St.

547, 15 Atl. 903.
1. Com. V. Roark, 8 Cush.

(Mass.) 210.

2. The service of a summons may
be sworn by the testimony of the

server. Bridges v. Arnold, 37 Iowa
221.

3. In which case the testimony
must be confined to the contents of

the lost or destroyed record, as in the

case of certain judicial records. See
supra II, 2, G, e, (2).

4. A decree being lost, the making
and signing of it by the judge may
be proved by the clerk, although the

testimony of the judge is attainable

Smith V. Valentine. 19 Minn. 452.

5. McFate's Appeal, 105 Pa. St.

323-

Where the original schedule of a
drainage assessment has been lost,

the record thereof in the record books
of the county recorder's office may
be read in evidence. Bate v. Sheets,

SO Ind, 329.

A lost execution and return may
be proved by a copy from the records

of the register of deeds. Dooley v.

Wolcott, 4 Allen (Mass.) 406.

An appraisement of damages made
by township trustees and required by
law to be filed with the township
clerk and kept of record in his office

and shown to have been lost, may be
proved by the record copy thereof

made by the clerk. Lyons v. Van
Gorder, 77 Iowa 600. 42 N. W. 500.

6. Pierce v. Gray, 7 Gray (Mass.)
67. See fully infra, " Authenticated
Copies."

7. Maxwell v. Light, 2 Call (Va.)

117; Jones V. Levi, 72 Ind. 586; San-
ders 7'. Sanders, 24 Ind. 133. See
fully infra, " Authenticated Copies."

8. On the indictment of a school

teacher for swearing to a false re-

port where the original report had
been lost, a portion of a former in-

dictment against the defendant con-

taining a list of names was held ad-

missible after testimony that it was
a copy of a part of the original re-

port. Thompson v. State, 120 Ga.

132, 47 S. E. 566.

9. A witness testified that he made
an affidavit in a certain action before

a justice of the peace, and that same
was filed therein: also that a sum*
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(4.) Necessity of ^Producing Available Copy.— The general rule sup-

ported by the weight of authority is that there are no degrees in

secondary evidence i^" nevertheless, in the case of public records

and documents, at least, an available copy is preferred to oral tes-

timony and must be produced. This is certainly the rule in the

case of existing records of which a certified or examined copy may
be procured,^^ and it is held to be the rule also where the original

record is lost or destroyed.^-

d. Presumption as to Contents of Document or Record. — (1.)

Generally. — Where the contents of a lost document have been

mons contained the printed form of

affidavit in use at the time in all such

actions before that justice. Held,

that this summons could be used to

aid the memory of the witness in re-

gard to contents of paper. Wise v.

Loring, 59 ]Mo. App. 269.

10. See article " Best and Sec-

ondary Evidence/' Vol. II, p. 382.

11. See supra, II, 2.

12. Higgins v. Reed, 8 Iowa 298,

74 Am. Dec. 305; Wilson v. Spring,

38 Ark. 181. See Luce v. Lively. 4
Watts (Pa.) 396, 28 Am. Dec. 725.

Where by statute the official oaths

of executors and administrators and

all inventories must be copied at

length in the record of the court and

it is further provided that certified

copies of the record of all papers re-

quired to be recorded shall have the

same eflfect as copies directly from

the originals, a lost inventory must
be proved by a certified copy from

the record and not by parol. Rob-

erts V. Connellee, 71 Te.x. 11, 8 S.

W. 626.

Although the statute does not in

express terms require the secretary

of state to keep a record book, it

does require him to keep a fair reg-

ister of all the official acts of the gov-

ernor, which is tantamount to a re-

quirement that he shall keep a rec-

ord of all such official acts. And
where a pardon, which is an official

act of the governor, has been lost, a

certified copy of the record thereof

kept by the secretary of state is bet-

ter evidence than parol testimony.

Hunnicutt v. State, 18 Tex. App. 498.

The conviction of a witness for fel-

ony cannot be proved by parol evi-

dence, although it is shown that the

county clerk's office had been burned
and the record probably destroyed,

there being higher evidence capable

of production, namely, the transcript

delivered into the court of exchequer
by the district attorney. Hilts v.

Colvin, 14 Johns. (N. Y.) 182.

Where suit begun in a state court

has been transferred to a federal

court and a transcript of the original

papers filed in the latter, such tran-

script is the next best evidence of the

originals after their loss or destruc-

tion, and parol evidence is inadmii-

sible. " When it appears that a

transcript of a lost record, previous

to its loss, in a proceeding author-

ized by law, has been filed in an-

other court, and this is known or

should be known to the party ofifer-

ing to prove the record, the presump-
tion is that it remains in that court,

and it is the best secondary evidence

of the contents of the original record,

and must be produced, or its absence
e.xplained, before parol evidence can
be heard. Rhea v. McCorkle, 11

Heisk. 416; Lane v. Jones, 2 Cold.

2,22." Southern R. Co. v. Seymour,
ii3Tenn. 523,83 S. W. 674.

Where a Recorded Deed Has Been
Lost the non-production of the

record or a certified copj' thereof

must be accounted for before other

parol evidence of its contents is ad-

missible. Mariner v. Saunders, 10

111. 113: Brotherton v. Mart, 6 Cal.

488; Aurora Bank v. Linzee, 166 Mo.
496, 65 S. W. 735 ; Colby v. Kennis-
ton, 4 N. II. 262; Sexsmith v. Jones,

13 Wis. 565 ; Grafton v. Land &
Lumb. Co., 189 Mo. 2,22. 87 S. W. 37-

But see Blackburn v. Blackburn, 8

Ohio 81.

Vol. X
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shown it may be presumed to have contained an endorsement which

the law required to be made.^-^

Records Imperfectly Kept.— Strong presumptions are allowed after

a great lapse of time in favor of judicial records irregularly and

loosely kept.^*

(2.) Where law Prescribes Contents of Documents of Which Blank

Forms Are Used.— Where the law or the practice of the court pre-

scribes the contents of a document of which a printed form em-

bodying those requirements is in common use, and the persons

who made the instrument and acted under it were familiar with

what it must contain, the court may infer or assume that such a

lost document conformed to the law.^^

13. Although the law requires an

entry by the officer of " no personal

property to be found " on an execu-

tion before levying upon land, where
the contents of a lost execution levied

upon land has been proved, it will

be presumed that it contained such

an entry since it was the officer's

duty to make one. Doe ex d. Vaughn
V. Biggers, 6 Ga. i88.

14. Shaw v. Boyd, I2 Pa. St. 215;

Cromwell v. Bank of Pittsburg, 2

Wall, Jr. 569, 6 Fed. Cas. No. 3409,
holding that a judgment might be

presumed under such circumstances

where the original or rough docket

upon which judgments were custom-

arily entered had been lost, and it

appeared that the defendant had filed

a signed confession of judgment
among the papers of the case which
was immediately followed by the is-

suance of final process reciting a

judgment by an agreement of the

parties endorsed upon the final proc-

ess expediting the sale, and by an
actual sale imquestioned by the de-

fendant during a term of thirty years,

and this notwithstanding the fact that

the date of the judgment recited in

the final process was different from
the date on which the judgment was
alleged to have been entered, and
that no entry had been made upon i-

larger and more formal docket into

which it was the custom to copy the

entries of the original rough docket.

See Jackson v. Crawfords, 12 Wend.
(N. Y.) 533; Burke v. Tregre, 28

La. Ann. 437.

Although no commission appoint-

ing a guardian is produced or can be

found on the probate records, his ap-
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pointment may be sufficiently shown
by other papers produced from the

probate records showing that he was
treated by the court as the lawful

and regular guardian after the lapse

of many j-ears, where it appears that

the records at the time of the ap-

pointment were very loosely kept.

Thomas v. Hatch, 3 Sumn. 170, 23
Fed. Cas. No. 13,899.

15. " Where the lost paper is of a
kind which is usually drawn up in

accordance with the statute and us-

ually follows a form devised for that

kind of instrument—so much so

that the form is put into type and
printed copies are furnished to at-

torneys—we may from the circum-
stances infer that the attorneys who
had the drafting of it would not have
made any but a paper in legal form
and substance, and that those who
had to base their official action upon
it would not have proceeded by vir-

tue of it had it not to their judgment
and scrutiny been agreeable in its

contents to the the requirements of

the statute." Mandeville v. Rey-
nolds, 68 N. Y. 528. See Shove v.

Wiley, 18 Pick. (Mass.) 558 j Wise
V. Loring, 59 Mo. App. 269.

In arriving at the contents of a
lost execution the court will consider

the facts that its contents were pre-

scribed either by statute or by the

practice of the courts, and with the

exception of a description of the

judgment all executions against prop-
erty were alike, that the person who
issued it was a lawyer conversant
with such instruments, and the sher-

iff to whom it was delivered knew
what such process must contain in
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e. Records and Documents of Court. — The lost or destroyed

records and documents of a court may be shown by oral testi-

mony/® the docket entries^' and other records and files in the same

case/® and other documents in which they are properly recited.^''

order to authorize him to sell. " In

view of these facts and after a lapse

of over thirty years we must assume
that the execution was in due form,

containing all such directions as the

statute or practice required such

process to contain." Leland v. Cam-
eron, 31 N. Y. 115.

16. Rhodus & Fleming v. Heffer-

nan, 47 Fla. 206, 36 So. 572; Ryan
V. Martin, 91 N. C. 461, holding com-
petent the testimony of the sheriff

as to the existence of an execution.

But see Ellis v. Huff, 29 111. 449,

holding that the next best proof of

the existence of an execution is the

execution docket.

Where the original execution has

been lost and the execution docket

shows that one was issued, oral

evidence as to the issuance, levy and
return of the execution is proper.

Davis V. Beall. 21 Tex. Civ. App.

183, 50 S. W. 1086.

The contents of a lost deposition

in another case may be proved by

any person who knows and can testi-

fy as to its contents. Aulger v.

Smith, 34 HI- 534-

17. Ellis V. Huff, 29 in. 449;
Richards v. Williams, 3 Baxt.

(Tenn.) 186 (docket entries compe-
tent to prove lost execution) ; Har-
vey V. Thomas, 10 Watts (Pa.) 63,

36 Am. Dec. 141.

Where it is proved that a fi. fa.

and venditioni existed and are lost,

the execution docket of the court of

common pleas is evidence to prove

their contents and proceedings had
upon them. Buchanan v. IMoore, 10

Serg. & R. (Pa.) 275.

18. Cook V. Bertram, 86 Mich.

356, 49 N. W. 42 ; Reynolds f. Fees,

23 S. C. 438 (docket and journal en-

tries together with oral testimony),

distinguishing Brown v. Coney, 12

S. C. 144. See Smith v. Allen, 112

I\. C. 223, 16 S. E. 932; Hare v. Hol-
loman, 94 N. C. 14.

Where the records have been par-

tially destroyed, the appointment of

a guardian may be sufficiently shown
by the remaining records containing
an order authorizing him to sell land,

his return and an order dismissing
him from administration. Bush v.

Lindsey, 24 Ga. 245, 71 Am. Dec.
117. See Thomas v. Hatch, 3 Sumn.
170, 23 Fed. Cas. No. 13,899.

Execution— In the absence of an
execution among the records of the
court, the issuance will be presumed
after the lapse of sixteen years,

where it is shown that there was a

judgment of a proper date upon
which an execution might have is-

sued, that a charge had been made
by the clerk for issuing an execu-
tion, and that the sheriff had made a

sale, executed a certificate and deed
reciting the judgment and execution.

Russell V. Harris, 38 Cal. 426, 99
Am. Dec. 421.

The existence and contents of a
petition for the probate of a will

may, if the original be lost or de-

stro_ved. be shown by an order of the

court as appearing in the minutes,
entries in an account book kept by
the clerk, affidavit of publication and
testimony of the executor named in

the will. In Matter of Will of War-
field, 22 Cal. 51.

19. See Irvin v. Clark, 98 N. C.

437. 4 S. E. 30.

The sheriff's certificate of sale is

competent secondary evidence to

show the existence and contents of

the execution under which the sale

was made. Conger v. Converse, 9
Iowa 554. See also Russell v. Har-
ris, 38 Cal. 426, 99 Am. Dec. 421.

Recitals in Deeds by sheriffs and
other public officers. See article
" Title." " Vendor and Purchaser,"
" Sales," " Taxation."
A recital in an administrator's deed

of an order of sale is sufficient pre-

sumptive proof of such an order

forty or fifty years after the date of

the deed, where the possession is in

conformity with the deed. Baeder
V. Jennings. 40 Fed. 199.

Vol. X
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But an alias writ is not admissible in place of the writ under which

the official action in question was taken.-"

Memoranda kept by a sheriff in the discharge of his duty have

been held competent secondary evidence of the execution and the

proceedings thereunder.-^

f. Burnt Records Acts. — Statutes sometimes provide for proof

of records which have been destroyed by some great fire or catas-

trophe^^ and the several kinds of evidence provided for under such

an act are of an equal grade and one is admissible without ac-

counting for the other.-^ Abstract books are sometimes made
competent evidence under such statutes.-*

3. Restoration of Lost or Destroyed Records or Documents. — A.

Ge;nerally. — Statutes frequently provide a method for restor-

ing lost or destroyed records and documents, but independent of

such a statute courts have authoritv to restore their own records.-^

20. Alias Fi. Fa. as Evidence of

lost Original. — Where a sheriff's

sale has been made under an original

tax execution, an alias fi. fa. issued

under section 892 of the Political

Code is not admissible in evidence in

lieu of the original for the purpose
of supporting such sale. That sec-

tion provides for the issuance of an
alias tax H. fa. in place of the lost or

destroyed original for the purpose of

enforcing by levy a sale, and not for

the purpose of being used in evidence

as an established copy of the original

under which a sale has been made.
Carr v. Georgia L. & T. Co., 108

Ga. 757, Zi S. E. 190.

21. IMemoranda made by a sheriff

in discharge of his official dutj', de-

scribing an execution, its lev}^ and
the sale of lands under it, are com-
petent secondary evidence of facts

therein stated, when a proper predi-

cate for introduction of secondary
evidence has been laid. Bancum &
Jenkins v. George, 65 Ala. 259.

22. Butler v. Grand Rapids & I.

R. Co., 85 Mich. 246, 48 N. W. 569,

24 Am. St. Rep. 84.

23. Under the Illinois Burnt Rec-
ords act after a proper foundation is

laid it is competent to prove title by
an abstract of title or letter-press

copy thereof, made in the ordinary

course of business prior to the loss

or destruction of the records, or by
any copy, extract or minutes from

Vol. X

the destroyed records, or from the

originals thereof at the date of such
destruction or loss, in the possession

of persons then engaged in the busi-

ness of making abstracts of title for

others for hire. Both the abstract of

title, and a copy, extract or minutes
from the destroyed records or from
the originals are secondary evidence,
and either is competent without ac-
counting for the other. Converse v.

Wead, 142 111. 132, 31 N. E. 314.

24. See article " Abstracts of Ti-
tle/' Vol. I.

Under a statute providing that " all

land titles or land abstract books
. . . shall hereafter be competent
evidence of the truth of the data or
memoranda therein contained " where
the original records have been de-

stroyed by fire, an abstract has the

same force and effect as a certified

copy and would not be competent
proof of a deed unless it showed that

the deed was properly acknowledged
for record. Robins v. Ginocchio
(Tex. Civ. App.), 2,Z S. W. 747- But
see contra, article "Abstracts of Ti-
tle," Vol. I, p. 68, n. 9.

25. Cleghorn v. Johnson, 69 Ga.

369. See Peirce v. Bank of Tenn.,

I Swan (Tenn.) 265.

Where the original writ of scire

facias has been lost, a copy shov/n

to be correct may be filed in its place.

Sturtevant v. Robinson, 18 Pick.

(Mass.) 175.
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Such records when properly restored have the same evidentiary

force as the original.
-''

B. Nature and Sufficiency of the Evidence. — In the ab-

sence of statutory provision any competent secondary evidence is

admissible to show the contents of the original which is sought

to be established.^^ For this purpose a copy properly certified-* or

verified by the testimony of competent witnesses-'' is sufficient.

But where a statute provides a method for restoring lost records

and papers in a pending cause, such method is exclusive and must
be followed.'^"

26. Cleghorn v. Johnson, 69 Ga.

369.

An established copy of a lost orig-

inal paper has all the force of the

original (Civ. Code §3611), and coii-

sequently a copy of a court paper cer-

tified by the proper officer to be "'a

true, full and complete copy of the

original copy as established, now 0:1

file in my office," is admissible in

evidence to the same extent as would
be a certified copy of the original

paper. McLanahan v. Blackwell, iig

Ga. 64, 45 S. E. 785-

Under § 4743 of the Civil Code
after a suit in a justice court has pro-

ceeded to judgment and execution,

the summons, service thereon and
pleas, if any are office papers, and
if lost may be established in that

court instanter on motion. And un-

der §§ 5213 and 5214 of the Civil

Code certified copivjs of such estab-

lished copies are admissible in evi-

dence in the superior court. Bell v.

Bowdoin (Ga.), 34 S. E. 339-
Absence of Seal. — Under § 96 of

the school law of 1857 authorizing
the auditor of public accounts upon
certain proof furnished, to issue, in

lieu of a patent for land which has
been lost or destroyed, a " duplicate

copy thereof, it is not necessary
that such copy should have affi.xed

to it the seal of the state to render it

admissible in evidence for the same
purpose for which the original might
have been offered. Jackson f. Bcr-
ner, 48 111. 203.

Established Copy of Deed.

Where the statute provides that a
copy of a lost deed may be estab-

lished by the superior court of the
county where the land lies and when
so established shall have all the

effect of the original, a certified copy

of the proceedings establishing a
copy in this manner is competent
evidence the same as the original

would have been ; and where the es-

tablished copy has been recorded
such certified copy is admissible
without proof of the execution of
the original deed. Leggett v. Pat-
terson, 114 Ga. 714, 40 S. E. 736.

See also Allen v. Lindsey, 113 Ga.

521, 38 S, E. 975-

27. To authorize the establish-

ment of a copy of an amendment to

the declaration alleged to have been
filed at a previous term, neither an
entry upon the bench docket nor an
order upon the minutes is absolutely

necessary. There is no necessity for

any action of the judge on an amend-
ment except where the rights of the

opposite party are to be affected by
the negligence of the amending party.

Hence, evidence other than that

upon the records of the court may be
considered by the judge upon the

proposition to establish a copy.

Strange v. Barrow, 65 Ga. 23.

A minute entry of the court re-

citing the approval of an adminis-

trator's bond, its amount and the

names of the sureties, is competent
and sufficient evidence to authorize

the restoration of such a bond. Tan-
ner V. Mills, 50 Ala. 356.

28. A copy of an official tran-

script preserved in the office of the

clerk of the superior court, duly

certified, is competent and sufficient

evidence for the purpose of estab-

lishing a copy of the original plead-

ings, process, verdict and judgment
which are lost. Eagle & Phenix
jNIfg. Co. z\ Bradford, 57 Ga. 249.

29. Terry v. Wood, 7 Baxt.

(Tcnn.) 292.

30. Strohmcyer v. Wing (Tex.

Vol. X
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C. Non-Judicial Re;cords Restored Without Express Au-
thority. — Where a non-judicial record has been restored by the

custodian thereof although without express authority of law, it

may be competent secondary evidence without any certificate by
such custodian that it is a true copy.^^

D. Restoration Not Essential. — a. Generally. — Although a

lost record may be restored in a proper proceeding therefor, sec-

ondary evidence of its contents is nevertheless admissible without
resorting to such procedure.^-

b. Effect of Statutory Provision For Restoration. — Although a

statute provides a method for restoring lost files and records it is

not encumbent on a party desiring to prove such files and records

to have them restored, but any competent secondary evidence would
be admissible.^^

Civ. App), 77 S. W. 977, holding
that where the statute required cer-

tified copies or substantial copies to

be filed with the motion, the tes-

timony of the county clerk as to the
former existence of the paper was
not admissible; and disapproving a
contrary intimation in Houston v.

Blythe, 6o Tex. 506.

31. Hall V. Manchester, 40 N. H.
410 (record of laying out of a high-
way). See also Forsaith v. Clark,

21 N. H. 409 (citing Winn v. Patter-

son, 9 Pet. (U. S.) 663.

Record Restored From Original
Data— Where the original tract

book of a local land office had been
destroyed, another tract book made
under the direction of the commis-
sioner of the general land office from
the records of his office and sent to

take the place of the original tract

book, and used as such, was held
a proper basis for the testimony of
a witness as to the public character
of certain land. The fact that the
book was not certified by the com-
missioner to be a true copy was no
objection to its use by the witness.
" The book from which the witness
testified, and which was in effect re-

ceived in evidence, was in our opin-

ion an official book and admissible as

such. As before stated, it was made
under the direction of the commis-
sioner of the general land office.

That officer had before him all of
the data necessary for its preparation,
and it was his official duty to see

that, as prepared, it was a true copy
of the records of his office. The pre-
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sumption is that this duty was prop-
erly performed, and it was not nec-
essary for him to attach to the book
a certificate of its correctness in or-
der to justify its use by the officers

of the local land office and make it

admissible in evidence as an official

book. Its character as such was
sufficiently established by proof that
it was in use as a tract book in the
local land office, that it was made un-
der the direction of the commissioner
of the general land office, and had
been transmitted by him to the regis-

ter and receiver for their official use."

Jesse D. Carr Land & Live Stock
Co. V. United States, 118 Fed. 821,

55 C. C. A. 433; citing Belk v.

Meagher, 104 U. S. 279.

32. United States v. Price, 113
Fed. 851 ; citing Hogan v. Kurtz, 94
u. s. 773.

Where by statute the sherifif is

required to deposit with the clerk

of the court the lists and other pa-

pers containing evidence of his pro-
ceedings in a sale of land for taxes,

if such records have been destroyed
any secondary evidence of their con-

tents is admissible and it is not nec-

essary that the record should have
been made up anew under the direc-

tion of the court so that the records

so made up could be used as the only
competent evidence. Wells v. Jack-
son Iron Mfg. Co., 47 N. H. 235.

33. Illinois. — Forsyth v. Veh-
meyer, 176 111. 359, 52 N. E. 55-

Indian Territory. — Bohart v.

Hull, 2 Ind. Ter. 45, 47 S. W. 306.
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III. COPIES.

1. UnauthenticatDd Copies. — A. Ge^nerally. — Unauthenticated

copies of public records or documents are not admissible.^^ Where
no objection, however, is made on this ground it will be treated

as waived and the copy will be regarded as authentic^^ except

against persons not siii jiiris.^^

Kentucky. — Bullock v. Com., 96
Ky. 539, 29 S. W. 341.

Missouri. — Parry v. Walser, 57
Mo. 169; Grayson v. Weddle, 63
Mo. 523 (lost judicial records may
be proved by parol notwithstanding
such a statute).

Pennsylvania. — Richards' Appeal.

122 Pa. St. 547. IS Atl. 903.

T^.ra.y. — McMillan v. State, 18

Tex. App. 375-

Virginia. — Corbett v. Nutt, 18

Gratt. 624.
" The statute for the restoring of

lost files, etc., takes away no com-
mon law right and orders no com-
mon law rule of evidence. It only

provides a method by which lost

record evidence may again be re-

stored and perpetuated wherever that

is practicable." Drake v. Kinsell, 38
Mich. 232.

Records Partially Hestored.

Notwithstanding some portions of

the record have been restored under
the provisions of such an act, secon-

dary evidence of other portions not

so restored, may be given. Beveridge

V. Chetlain, i 111. App. 231.

34. Alabama. — Kilgore t'. Stoner,

ID So. 60.

District of Columbia. — Ewing v.

United States, 3 App. Cas. 353.

Indiana. — Doe v. Smith, 4 Blackf.

228.

Iowa.— McGlasson v. Scott. 112

Iowa 289. 83 N. W. 974; Pfotzer v.

Mullaney, 30 Iowa 197.

Louisiana. — Briggs v. PhilHps, 2

La. Ann. 303.

Michigan.— Clark v. Dasso, 34
^lich. 86.

Minnesota.— Estes v. Farnham, 11

Minn. 423.

Mississippi. — Cockerel v. Wynn. 12

Smed. & M. 117.

Montana.— Chambers v. Jones, 17

Mont. 156, 42 Pac. 758.

New York. — People v. Turner,

117 N. Y. 227, 22 N. E. 1022, 15 Am.
St. Rep. 498.

NortJi Dakota. — Svkes v. Beck, 12

N. D. 242, 96 N. W. 844.

A document purporting to be a

copy of a record in the town clerk's

office is not admissible if '-t is not

authenticated. Wooster v. Butler, 13

Conn. 309.

Papers purporting to be exempli-

fications from the treasury depart-

ment of the United States not au-

thenticated in any manner whatever
cannot be admitted in evidence, even
though admitted in evidence before

the referee, unless by consent. Mott
V. Ramsay. 92 N. C. 152.

Executive Proclamation— The
mere production of a copy of an ex-

ecutive proclamation, not certified by
any person, without any proof that it

was ever published, is insufficient

proof of the issuance of such procla-

mation. Carter v. Territory, i N. M.
317.

35. See article " Objections."

36. " When a paper which pur-

ports to be an official copy of a pub-

lic record, which, if properly certi-

fied, would be legal evidence, is filed

with a pleading as an exhibit, and

it does not appear to have been ob-

jected to in the court below, we are

of the opinion that any objection for

want of formality in the authentica-

tion is waived, and cannot be made
for the first time in this court, and
that this rule applies to all persons,

whether sui juris or not.

But when there is no attempt at

authentication, or the attempted au-

thenticaion is by a person not author-

ized to make it, the supposed copy is

not evidence for any purpose, and, al-

though admitted, proves nothing, and
must be disregarded whenever called

in question by persons not sui juris

at the trial. As to all others, their

silence may be taken to be a tacit

Vol. X
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B. Printed Copies. — Although certified copies of a record of

document are competent evidence by statute or otherwise, printed

copies not authenticated are not admissible even if published un-

der authority of a statute." But statutes frequently provide for

the use of printed copies of various records and documents.^^

2. Authenticated Copies. — A. Common Law Methods and Dis-

tinctions. — The old common law rules relating to proof of pub-

lic documents and records by means of copies have undergone many

changes both through statutes and judicial decisions, and it is fre-

quently difficult to distinguish whether the modern law is due to

statute or the course of the decisions. At early common law three

kinds of copies were used, namely, exemplified, examined or sworn,

and office or certified copies.^^

B. Admissibility. — a. Generally. — Public records and docu-

ments of a public nature on file in a public office may be proved

by properly authenticated copies without further accounting for

the non-production of the original.''" This rule is based upon the

admission that the alleged copy is

in fact a copy. But the silence of in-

fants proves nothing, and a paper

bearing no evidence whatever of au-

thenticity cannot be made evidence

against them under any circum-

stances." Barret v. Godshaw, 12

Bush. (Ky.) 592.

37. Although by statute certified

copies of the report of the board of

railway commissioners to the state

legislature are admissible in evi-

dence, a printed pamphlet purporting

to be a copy of the original report,

and in nowise certified or authenti-

cated, is not competent evidence.
" The fact that the law requires a

report from the commissioners to

the legislature and that they are au-

thorized to distribute printed copies

thereof does not supply the require-

ments of the statute with respect to

their being received as evidence."

Bella v. New York. L. & W. R. Co.,

6 N. Y. Supp. 552, 24 N. Y. St. Rep.

921.

38. Such statutes exist in the case

of municipal ordinances (see article-

"Municipal Corporations," Vol. VIII)
statutes and laws generally (see

articles "Foreign Laws," Vol. V;
"Statutes"), and in other cases which
will be found discussed under the

articles to which they relate.

39. An Exemplified Copy was ob-

tained by removing the record into

the court of chancery by certiorari.

Vol. X

The great seal was there attached to

a copy which was transmitted by a

mittimus to the court in which it was
to be used as evidence. This was a

proper method of proving any public

record except that of the court where
the evidence was to be used. The
term " exemplified copy " is frequent-

ly used now when certified copy is

meant. Traction Co. v. Board of

Public Works, 57 N. J. L. 313. 30
Atl. 581.

An Examined or Sworn Copy.

An examined or sworn copy was one
made by the witness from or com-
pared by him with the original and
which he testified was a true copy.

This was competent evidence to the

same extent as an exemplified copy.

See infra, III, C.
Office or Certified Copy— See

infra, III, 2, B, a.

40. Kentucky. — Dudley v. Gray-
son, 6 Mon. 259.

Maine. — Hammatt v. Emerson, 27

Me. 308; McGuire v. Savwood, 22

Me. 230; Owen v. Boyle, 15 Me. 147,

32 Am. Dec. 143.

Maryland. — Thornton v. Edward,
I H. & McH. 158.

New Jersey. — Traction Co. v.

Board of Public Wks., 57 N. J. L.

313, 30 Atl. 581.

North Carolina. — Ward v. Saun-

ders, 28 N. C. 382; Drake v. Merrill.

47 N. C. 368; Slate V. Hunter, 94 N.

C. 829.
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impossibility or inconvenience of removing such records and doc-

uments and the danger of their loss or destruction which would

be occasioned thereby.*^

b. JVhcii Original is in Court. — An authenticated copy of pub-

lic records and documents otherwise competent is not inadmissible

because the opposite party produces the original and offers it in

evidence.^-

c. As Secondary Evidence. — A duly authenticated copy of a

public record*^ or document"** which if available would be the best

evidence, is competent secondary evidence of the original.

d. Records of Private Corporations. — It has been held that the

records of private corporations may be proved by a copy certified

by the secretary*^ or by a sworn copy**^ without accounting for the

original, though in other jurisdictions such copies are only com-
petent as secondary evidence.*'

e. Kind of Copy Preferred. — (1.) Relative Competency of Certified

or Examined Copies.— A sworn or examined copy of a public record

or document is evidence of as high a grade as a copy certified by
the proper officer.*^ Indeed, in some jurisdictions at common law

the latter was not competent at all.*^ In some courts, however,

it has been held that a certified copy is better evidence than a

sworn copy.^°

(2.) Copy of a Copy— (A.) Generally.— As a general rule a mere

Tennessee. — State v. Cooper, si S.

W. 391.

Texas. — Wilson z\ State, 3 Tex.

App. 206.

41. Gray f. Davis, 27 Conn. 447;
Peck V. Farrington, 9 Wend. (,N.

Y.) 44; Simmons z'. Spratt, 20 Fla.

495-

42. Fouke V. Ra}-, i Wis. 104.

43. Allen v. State, 21 Ga. 217, 68

Am. Dec. '457; Forsaith z: Clark, 21

N. H. 409; Sanders f. Sanders, 24

Ind. 133; Freeman z\ Thoy. 33
Me. 76.

44. McClellan r. Dunlap. 2 Overt.

(Teim.) 183.

A copy of the record in the office

of secretary of state is competent
secondarj' evidence of lost letters

patent, since this is the proper place

for recording them in the absence of

a statute. New York Cent. & H.
R. R. Co. V. Brockway Brick Co.,

10 App. Div. 387, 41 N. Y. Supp. 762.

45. S'ee Purser v. Eagle Lake
Land & Irr. Co.. in Cal. 139, 43
Pac. 523 ; Zimmerman v. Masonic
Aid Assn., 75 Fed. 236; Barcello v.

Hapgood, iiB N. C 712, 24 S. E.

124. See also article " Corpor.\-

Tioxs," Vol. in, p. 651, and White-
house z: Bickford. 29 N. H. 47;
Oakes z: Gill. 14 Pick. (Mass.) 442.

46. See Hollowell etc. Bank v.

Hamlin. 14 Mass. 178; Brown v.

Ellis, 103 Fed. 834; Henderson v.

Montgomery Bank. 11 Ala. 855;
Ridgwav z\ Farmers' Bank, 12 Serg.

& R. (.Pa.) 256. 14 Am. Dec. 681 ;

Gochenauer v. Good, 3 Pen. & W.
(Pa.) 274; Palmer z: Ruland, 28

Colo. 65. 62 Pac. 841.

47. See article " Corporations,"

Vol. HL p. 650.

48. Blackman z: Dowhng. 57 Ala.

78; Jones z: Levi, 72 Ind. 586; Bow-
man z: Bartlett. 3 A. K. Marsh.

(Kv.) 86; State z: Lynde. 77 Me.

561^ I Atl. 687; State z: Collins. 68

N. H. 299, 44 Atl. 495 ; Otto v.

Trump, 115 Pa. St. 425, 8 .-Vtl. 786;

and see generally the cases cited in

this article under the sections deal-

ing with the competency of these

two kinds of copies.

49. See infra. " Certified Copies."

50. See Hines z: Johnston, 95
Ga. 629, 23 S. E. 470; Davidson v.

Sloeum, 18 Pick, (Mass.) 464.

Vol. X
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copy of a copy is not competent evidence ;^^ hence a certified copy

of a certified copy^^ is not ordinarily admissible.

(B.) As Primary Evidence. — (a.) When Copy Has Become Public

Record.— Where a copy has itself become a record or archive of a

public office, an authenticated copy thereof if otherwise compe-

tent is not open to the objection that it is a copy of a copy.^^

So where a copy on file in a public office is made competent by

51. Orman v. Rile3% 15 Cal. 48;

Lnm V. Kelso, 3 La. 64; Belts v. New
Hartford, 25 Conn. 180; Wilson v.

Conine, 2 Johns. (N. Y.) 280;

Drumm v. Cessnum. 58 Kan. 331, 49
Pac. 78. See article " Copies," Vol.

III.

A record of the county court can-

not be proved by the transcript of

the record of a chancery suit, in

which the record of the county court

is an exhibit, as that is but a copy
of a copy. Garrett, Admr. v. Rick-

etts, 9 Ala. 533.

52. Goddard v. Parker, 10 Or.

102 ; H'ufif v. Cox, 2 Ala. 310.

A copy certified by the clerk of

one court, of another copy certified

by the clerk of another court is not

admissible in evidence, being a mere
copy of a copy. " The law does not

go one step further than a copy from
the original ; because, going beyond
that limit would increase the chances

of error to an extent deemed unnec-

cessary and perilous." Fenwick's
Admr.' v. Macey, 2 B. Mon. (Ky.)

469.

An instrument certified by the clerk

of a court as a true copy of a copy
on file in his office, the original of

which is lost, is not competent evi-

dence, there being no sufficient show-
ing that the copy is a true copy of

the original, or that the original is

lost or unavailable. Sternberg v.

Callanan, 14 Iowa 251.

Where a justice of the peace cer-

tifies a transcript of the judgment
and proceedings in a case before him
to the clerk of the circuit court,

but not within the time required by
law and the appeal is dismissed for

that reason, in an action against the

justice for this neglect of his duty
the best evidence of the judgment
obtained in his court is the record
thereof or a certified copy of it, not

a copy of the transcript filed in the

circuit court, certified by the clerk

Vol, X

thereof. The evidence is objection-
able because it is a " copy of a copy
from the justice's docket. A copy
of a public document is admitted in

evidence as the original, if proper-
ly authenticated, but a copy of a
copy proves nothing. It is said to be
of no weight whatever. . . . The
clerk of the circuit court . . .

could only certify to the existence

of the copy on file in his office, but
he could give no transcript from the

original, because he had not the cus-

tody of the record, and had no
knowledge of its existence." Mills

V. Barnes, 4 Blackf. (Ind.) 438.

53. Stone Land & Cattle Co. v.

Boon, 73 Tex. 548, 11 S. W. 544;
Vance v. Kohlberg, 50 Cal. 346; Vid-
al's Heirs v. Duplanter, 9 La. Ann.
525 ; Smith v. McWaters, 7 La. Ann.
145; West Feliciana R. Co. v. Thorn-
ton, 12 La. Ann. 736, 68 Am. Dec.

778, holding that a certified copy
of a judgment of the appellate court

filed in the records of the lower
court pursuant to law becomes a part

of the records of the latter, and that

a certified copy thereof is not open
to the objection that it is a copy of

a copy. " The objection that it is a

copy of a copy is no more tenable

than would be a similar objection to

his transcription of any authentic

copy of a public act or record which
either of the parties might have ad-

duced in evidence upon trial. Any
paper thus made a part of the record

in the cause, although in reality a

copy, becomes an original for the

purpose of making out a transcript

which shall embody a truthful his-

tory of the cause as it appears of

record in the court whence it comes."

See also Bettis v. Logan, 2 Mo. 2.

Under an act making it the duty

of the Board of Pharmacy to regis-

ter names and places of residences

of all persons to whom they issue

certificates and the dates thereof,
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agreement of the parties but is not allowed to be removed, a cer-

tified copy thereof is admissible.^*

(b.) Established Copy.— An established copy of a record takes the

place of the original and may be proved by a certified copy.^^

(C.) As Secondary Evidence.— Although a copy on file in a public

office^'' or a public record made from a copy^^ may not be admissi-

and a duplicate copy to be filed in

the ofifice of the secretary of state,

copies of this registration under seal

of the secretary of state are compe-
tent evidence under the statute mak-
ing certified copies of papers on file

in his office admissible. State v.

Hendrix, 98 Mo. 374, 11 S W. 728.

Where a properly authenticated
copy of a will which has been pro-
bated in another state has been
proved and admitted to record in a

court of this state, a properly certi-

fied copy of the copy so proved is

admissible in evidence since the first

copy became a court record. Ow-
ings V. Ulery, 4 Bibb (Ky.) 450;
Rogers v. Barnett, 4 Bibb (Ky.)

480; Corbett v. Nutt, 18 Gratt (Va.)

624.

A transcript filed in the court to

which cause has been removed by
change of venue becomes a record
of that court, and a certified tran-

script thereof is competent as evi-

dence, not liable to objection that it

is a copy of a copy. State v. Ray-
burn, 31 Mo. App. 385.

Thus a certified copy of a record
may be admissible although such rec-

ord was itself made from a certified

copy. See Logan's Heirs v. Logan,
31 Tex. Civ. App. 295, 72 S. W. 416;
Moody V. Ogden, 31 Tex. Civ. App.

395, 72 S. W. 253; Collins V. Val-
leau, 79 Iowa 626, 43 N. W. 284,

44 N. W. 904; Howard v. Quattle-

baum, 46 S. C. 95, 24 S. E. 93.

Although a copy of a copy is not
ordinarily admissible, yet where by
law a copy of a patent from Vir-
ginia to lands in Kentucky is di-

rected to be recorded in the register's

office in Kentucky, and it is further

provided that certified copies of the

records and other papers of the reg-

ister's office shall be as good evi-

dence as the originals, a certified

copy of the copy of such a patent

in the register's office is competent

evidence. Hedden v. Overton, 4
Bibb (Ky.) 406.

54. Where depositions taken in a
case were destroyed by fire, and in

a second suit in which the parties
and subject-matter were identicaf
with the first an agreement was
made to admit the transcript of the
record of the first suit filed in the
supreme court, as evidence, but on
application the transcript was not al-

lowed to be withdrawn ; it was held
that copies of the depositions certi-

fied by the clerk of the supreme
court were competent evidence in

the second suit. Dowden v. Wilson,
108 111. 257.

55. McLanahan v. Blackwell, 119
Ga. 64, 45 S. E. 785. See supra,
n. 3.

56. Joslyn v. Rockwell, 59 Hun
129, 13 N. Y. Supp. 311. distinguish-

ing People V. Chapin, 38 Hun (N.
Y.) 272. See Jackson v. Johnson,
67 Ga. 167.

An exemplification of a copy of the

certificate of appraisers made and
filed in the treasurer's office pursu-
ant to law, and having upon it an
endorsement by the treasurer, that

the original copy had been delivered

to C, since deceased, after a show-
ing that the original could not be
found among the papers of C, was
held admissible as competent secon-

dary evidence, although it was a

copy of a copy. Jackson v. Cole, 4
Cow (N. Y.) 587.

57. In Hines v. Thorn, 57 Tex.

98, after proof of the loss of a deed,

a certified copy from the record of

the land office was held competent
secondary evidence, although the rec-

ord in that office was made from a

certified' copy of the original record

of the deed.

Although an instrument has been
improperly recorded because contain-

ing no acknowledgment, a copy of

the record may be admissible as sec-

Vel. Z
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ble as primary evidence, an authenticated copy thereof may be

competent secondary evidence after a proper preliminary showing.

C. Sworn or Examine:d Copy. — a. Generally. — A pubHc rec-

ord,^^ or a document or writing of a pubHc^^ or private^" nature

properly on file in a public office may be proved by a sworn or

examined copy without accounting for the non-production of the

original. Such a copy is admissible even though a certified copy
would also be competent.^^

ondary evidence of the instrument.

The fact that it was but a cop3^ of a
copy was held no objection to its use
as secondary evidence. Stetson v.

Gulliver, 2 Cush. (Mass.) 494.

The existence and loss of a deed,

executed in another state, having
been proved by the admissions of de-

fendant's vendor; and there being

testimony that after the loss of the

originals she had procured a copy
and had it recorded here,—a tran-

script from the record, properly cer-

tified, is admissible in evidence. Ar-
thur V. Gayle, 38 Ala. 259.

58. United States. — United States

V. Johns, 4 Dall. 412; Buckley v.

United States, 4 How. 251 (custom
house records).

Alabama. — Jones v. Davis, 2 Ala.

730; Selma Street & Sub. R. Co. v.

Owen, 132 Ala. 420, 31 So. 598
(sworn copy of city ordinance) ;

Watson V. State, 63 Ala. 19.

Indiana. — Harris v. Doe, 4 Blackf.

369 (records of the general land
office).

Maine. — State v. Hall, 79 Me. 501,

II Atl. 181 (record of internal rev-

enue collector).

Maryland. — Hughes v. Jones, 2
Md. Ch. 178 (county assessor's

books).

Missouri. — Moore v. Gaus & Sons
Mfg. Co., 113 Mo. 98, 20 S. W. 975
(records of United States Weather
Bureau).

New Hampshire. — State v. Lough-
lin, 66 N. H. 266, 20 Atl. 981 ; State

V. Collins, 44 Atl 495 (records, of

internal revenue collector) ; Willey

V. Portsmouth, 35 N. H. 305.

New York. — Coolidge v. New
York Firemen Ins. Co., 14 Johns.

308.

Ohio. — Sheldon v. Coates, 10

Ohio 278.

Pennsylvania. — Hackenburg v.

Vol. X

Carlisle, i Watts & S. 282; Welsh v.

Crawford, 14 Serg. & R. 440.

Texas. — Terry v. State, 46 Tex.
Crim. 75, 79 S. W. 320 (books of
internal revenue collector).

J'crmont. — State v. White, 70
Vt. 225, 39 Atl. 1085 (internal reve-

nue collector's record of special tax-
pa^rers).

59. United States. — United
States z'. Johns, 4 Dall. 412.

Florida. — Simmons v. Spratt, 20
Fla. 495.

Indiana. — Smith v. Mosier, 5
Blackf. 51 (affidavits on file in the

office of the register of the land
office).

Missouri. — Rector v. Welch, i

Mo. 334-

Nezv Hampshire. — State v. Lough-
lin, 66 N. H. 266, 20 Atl. 981.

New Jersey. — State v. Hutchison,
10 N. J. L. 242 (oath of office filed

with township clerk).

New York. — Peck v. Farrington,

9 Wend. 44.

Ohio. — Buck V. McCadden, 16

Ohio 551.

Texas. — York's Admr. v. Gregg's
Admr., 9 Tex. 85 ; Coons v. Renick,
11 Tex. 134, 60 Am. Dec. 230 (con-

tract entered into between a United
States quartermaster and a private

individual for the transportation of

military stores, and which was on
file in the quartermaster's depart-
ment).
A Bond given in administration

proceedings in the probate court be-

ing a document which cannot prop-
erly be removed is probable by a cer-

tified copy. Miller v. Gee, 4 Ala. 359.
60. A bill of sale intended as a

mortgage, properly filed in the town
clerk's office, may be proved by a
sworn copy. Pierce v. Rehfuss, 35
Mich. 53.

61. Board of Control v. Royes, 48
La. Ann. 1061, 20 So. 182,
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b. What Constitutes Sivoni or Examined Copy. — A copy made

by the witness who swears to its correctness is a sworn or ex-

amined copy f- so also is one which the witness has compared with

the original and found correct.''^ The witness, however, must

state that the instrument produced is a copy,*'* although no partic-

ular language need be used.''"

Where a copy is certified by the proper officer but the required

seal is lacking, proof of the handwriting of the certifying officer

does not render the copy admissible as a sworn copy.''*'

c. Necessity of Comparison With Original. — It is sometimes

said that a copy must have been compared with the original by the

witness either directly or by following while another read the orig-

inal."' And it has been held that a copy made from memory is not

admissible though the witness swears it is a true copy."®

A comparison is not, however, absolutely essential since the wit-

ness' recollection of the terms of the original may be so perfect

as to dispense with a comparison,"^ especially when assisted by
written minutes.'^"

The code authorizing the admis-
sion in evidence of public documents
on the certificate of the head of a

bureau or department of the general

government is cumulative merely,

and does not exclude copies veri-

fied by the testimony of a compe-
tent witness, admissible under rules

of the common law. Blackman v.

Dowling, 57 Ala. 78.

62. Kollock V. Parcher. 52 Wis.

393. 9 N. \V. 67; State v. White, 70

Vt. 225, 39 Atl. 1085. See also State

V. Clothier. 30 N. J. L. 35i-

63. Glos r. Boettcher, 193 111.

534, 61 N. E. 1017; Harvey v. Cum-
mings. 68 Tex. 599. 5 S. W. 513-

64. A written statement which a

witness swears he got from a record

but which is not shown to be a copy

is not admissible. Thurman v. State,

45 Tex. Crim. 569, 78 S. W. 937-

65. Harvey v. Cummings. 68 Tex.

599, 5 S. W. 513. in which the wit-

ness testified in his deposition that

he had examined the records and

found that " the following decree

was rendered," attached to which
was what purported to be a copy of

a decree. This testimony was held

sufficient to show that the witness

had verified the copy by his own
personal examination.

66. A paper purporting to be a

copy from the records of the au-

ditor of the treasury of the United

55

States, certified by the auditor to

be a true copy but not under his of-

ficial seal, is not admissible upon
proof of his handwriting. It is not
an authenticated copy because it con-
tains no seal, nor does swearing to

the handwriting of the author make
it a sworn copv. Wickliflfe v. Hill,

3 Litt. (Ky.) 330.
67. Kellogg V. Kellogg, 6 Barb.

(N. Y.) 116; Catlin v. Underbill, 4
McLean 199, 5 Fed. Cas. No. 2,523.

Barbour r. Watts, 2 A. K. Marsh.
(Ky.) 290, holding that a copy of

a decree in chancery from another
state was not sufficiently proved by
the testimony of a witness that he
had seen and read the original de-

cree and verily believed the one pre-

sented to be a copy, but that it had
been upwards of a year since he had
seen or read the original, that he
could not repeat its contents and had
not compared this copy with the

original, but that having seen the

original and frequently examined the

cop\- since he had no doubt that this

was a true copj''.

68. McGlinchey v. Morrison, i

Wyo. 105 (copy of execution under
which levy was made).

69. Barber v. International Co.

of Mexico, 73 Conn. 587. 48 Atl.

758. And see article " Copies," Vol.

HI. p. .546.

70. Blank Form Filled Up From

Vol. X
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d. By Whom Proved. — An examined or sworn copy may be
authenticated by the testimony of any competent witness with the

requisite knowledgeJ^
e. Authentication by Affidavit. — The verity of the copy can-

not be estabhshed by an ex parte affidavit/-

f. Authentication by Deposition. — A copy may be verified by
the deposition of a competent witness.'^^

g. Statutes. — Statutes sometimes provide for the use of sworn
or examined copies of pubhc records.'^*

D. Certified Copies. — a. Generally. — It seems that formerly
under the common law a certified or office copy was not a recog-
nized method of proving a record or document except in special

cases, namely, in the case of a judicial record in the same cause
and in the same court, or where special authority had been con-
ferred upon an officer for that purpose. There was no implied
authority on the part of the custodian, as such, to certify copies of
records or documents in his custody."
And this rule as applied to non-judicial records is still adhered

to in some states except as modified by statute.'*^ But the later

Minutes._ The testimony of the
clerk of a commissioner of insolv-
ency that he drew the assignment of
the estate of an insolvent debtor
and kept no copy of it. but that the
blank form of a copy produced by
him was the same used by the com-
missioner and that he has filled it

up from minutes on his docket and
believes it to be a correct copy of
the assignment, is sufficient to verify
the copy. Brigham v. Coburn, lo
Gray (Mass.) 329.

71. York's Admr. zk Gregg's
Admr., 9 Tex. 85; State v. Loughlin,
66 N. H. 266, 20 Atl. 981 ; State v.

Collins, 68 N. H. 299, 44 Atl. 495;
Jones V. Davis, 2 Ala. 730.

In Grace v. Bonham, 26 Tex. Civ.

App. 161, 63 S. W. 158, a city as-

sessor and tax collector was per-

mitted to testify that the general
tax rolls of his city for certain years

previous to his induction to office

were true copies of the assessment
rolls or lists for those years, over
the objection that he was not the as-

sessor and collector, nor a deputy
when the lists were made. The evi-

dence was held properly admitted
since the witness testified that he as-

sisted the assessor to make up the

tax rolls for the years in question

and knew they were correct copies

of the original assessment sheets,

Vol. X

which latter he was unable to find

after diligent search.
72. Grimes v. Bastrop, 26 Tex.

310.

73. Hancock v. Catholic Ben. Le-
gion, 67 N. J. L. 614, 52 Atl. 301

;

Harvey zk Cummings, 68 Tex. 599,

S S. W. 513.
74. See Glos v. Boettcher, 193 111.

534. 61 N. E. 1017.

Under the Illinois statute the rec-

ords, papers, entries and ordinances
of cities, towns and villages may be
proved by copies sworn to be true
and correct copies by a witness who
has compared them with the orig-

inal, and such evidence dispenses
with the necessity of any certificate.

Cleveland, C. C. & St. L. R. Co. v.

Bender, 69 111. App. 262 (in which
ordinances of the city of St. Louis,
Mo., were held properly proved in

this manner). See also City of East
S't. Louis V. Freels, 17 111. App. 339.

75. Traction Co. v. Board of

Public Wks. 57 N. J. L. 313, 30
Atl. 581 ; Black r. Braybrook. 2

Stark. 7, 3 E. C. L. 218; Appleton
V. Braybrook, 6 M. & S. (Eng.) 34.

And see also cases in note following.
76. New Jersey R. & T. Co. v.

Suydam, 17 N. J. L. 25, 60; Fran-
cis V. Newark, 58 N. J. L. 522, 33
Atl. 853: Traction Co. v. Board of

Public Wks., 57 N. J. L. 3^3, 30 Atl.
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cases in many jurisdictions make no such distinction, holding a

copy of a public record or document, certified to by the lawful cus-

todian to be competent primary evidence of the original,^^ except
in certain cases. '^^ This is the almost universal rule now either

at common law or bv virtue of statutes.''^

581; State V. Cake, 24 N. J. L. 516;
Dudley v. Grayson, 6 Mon. (Ky.)

259 (records of town trustees). See
also Coons v. Renick, 11 Tex. 134,

60 Am. Dec. 230; Svkes v. Beck (S".

D.), 96 N. W. 844; Stewart v.

Swanzy, 23 Miss. 502.

A Copy of the Register of a Ves-
sel certified to be a true copy by the

collector of the port under his seal

is not competent evidence to prove
the ownership and nationality of the

vessel because the collector is not
authorized by law to give such
copies ; the proper method of proof
is by a sworn or examined copy.

Coolidge V. New York Firemen Ins.

Co., 14 Johns. (N. Y.) 308. See
also Dyer v. Snow. 47 Me. 254. But
see Catlett v. Pacific Ins. Co., i Paine

594, 5 Fed. Cas. No. 2,517.
77. United States. — United

States V. Percheman. 7 Pet. 51. 85
{dictum) ; United States v. Wiggins,
14 Pet. 334 ; Stebbins v. Duncan, 108

U. S. 32, 58.

Florida. — Florida Cent. & P. R.

Co. V. Seymour, 44 Fla. 557, 33 So.

424-
.

Illinois. — Dunham v. Chicago, 55
111. 357; Columbus. C. & I. C. R. Co.

V. Skidmore, 69 111. 566 (articles of

corporate consolidation on file in of-

fice of secretary of state).

Massachusetts. — Oakes v. Hill,

14 Pick. 442.

Nczv Hampshire. — State z'.

Loughlin, 66 N. H. 266, 20 Atl. 981.

Nezv York. — Peck v. Farrington,

9 Wend. 44.

Washington. — Sayward v. Gard-
ner, 5 Wash. 247, 31 Pac. 761, 33
Pac. 389 (documents on file in gen-

eral land office at Washington).
A certified copy of a patent for

land issued by the United States is

competent evidence, although the

statute relating to certified copies

of records does not embrace records

of patents since no statute is neces-

sary, as such copies are admissible

at common law, being copies of pub-
lic records which cannot be removed

without great inconvenience and
danger of being lost. Lane v. Bom-
melmann, 17 111. 95.

Where the law requires that upon
the loss of a vessel the master shall

send the original register to the reg-
ister of the treasury department to
be canceled, and no further provi-
sion is made in the law for the dis-

position of the registry after its

cancellation, it is properly retained
in the files of the office, and a copy
thereof certified by the register
whose official capacity is certified to
by the secretary of the treasury, un-
der the seal of the department, is

competent evidence. The document
may well be considered one " re-

quired by law to be deposited in the
register's office, there to remain; and
if so. a copy thereof was admissible."
Catlett V. Pacific Ins. Co., i Paine
594. 5 Fed. Cas. No. 2,517.

Census Record.— In holding a
certified copy of a United. States

census, certified to by the superin-

tendent of the census at Washing-
ton, admissible to show the popu-
lation of a particular county, the

court said :
" The records of this

census were under the care and in

the custodj' of that officer, and on
common-law principles, as the rec-

ord could not be taken from his cus-
tody, a copy of such census, or any
part of it. could be proved by a copy
certified by him." People v. Wil-
liams, 64 Cal. 87, 2y Pac. 939.

Sworn Tax list.— A certified copy
of a tax list sworn to and filed by a
tax payer as provided by law, if

made by the officer having legal cus-

tody of such records, is admissible
in evidence by the rules of the com-
mon law. Wilcoxson & Co. v. Darr,
T39 Mo. 660, 41 S. W. 227.

78. Records of Private Writings,
see infra, III, 2, F.

79. United States. — Mechan v.

Forsyth, 24 How. 175; United States

V. Wiggins. 14 Pet. 334; Post v. Su-
pervisors, 105 U. S. 667 (records of

Vol. X
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b. Statutes. — (1.) Generally. — In many states there are general

statutes making competent certified copies of the records and doc-

legislature in office of secretary of

state).

Alabama. — Johnson v. McGehee,
I Ala. i86; Jinkins v. Noel, 3
Stew. 60.

California. — People v. Williams,

64 Cal. 87, 27 Pac. 939.

Connecticut. — Murray v. Supreme
Lodge N. E. O. P.. 74 Conn. 715, 52

Atl. 722; New Milford v. Sherman,
21 Conn. loi (records of town
clerk).

Florida. — Bell v. Kendrick, 25

Fla. 778, 6 So. 868.

Illinois. — Merchants' Nav. Co. v.

Amsden, 25 111. App. 307 (enroll-

ment and bill of sale of vessel on
file in office of collector of customs) ;

National Council K. & L. of S. v.

O'Brien, 112 111. App. 40; Chicago
& N. W. R. Co. V. Trayes, 17 111-

App. 136; Gage v. Davis, 14 N. E.

36 (record of sales for taxes) ; Dun-
ham V. Chicago. 55 111. 357; Lee v.

Getty, 26 III. 76 (land office).

Indiana. — lies u. Watson, 76 Ind.

359-

Iowa. — Monk v. Corbin, 58 Iowa

503, 12 N. W. 571.

Kentucky. — Trustees of Kentucky
Seminary v. Payne, 3 Mon. 161.

Louisiana. — Sampson v. Noble,

14 La. Ann. 347; State v. Powell,

40 La. Ann. 234, 4 So. 46, 8 Am. St.

Rep. 522 (auditor's accounts)
; Ju-

dice V. Chretim, 3 Rob. (U. S. land

office) ; O'Leary v. Sloo, 7 La. Ann.

25 ; State v. Succession of Masters,

26 La. Ann. 268.

Maine. — Parker v. Currier, 24 Me.

168; Eastport V. Mathias, 35 Me. 402
(proceedings of township selectmen

committing an insane person to

asylum) ; Jay v. Carthage, 48 Me.

353; State V. Lynde, 77 Me. 561, i

Atl. 687 (internal revenue collector) ;

Abbott V. Herman, 7 Me. 118.

Maryland. — Shorter v. Mozier,

3 H. & McH. 238.

Massachusetts. — R o b b i n s v.

Townsend, 20 Pick. 345 (copy of

city records certified by city clerk) ;

Tapley v. Martin, 116 Mass. 275.

Missouri. — Childress v. Cutler, 16

Mo. 24; McGill V. Somers & McKee,
15 Mo. 80.

New Hampshire. — State v.
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Loughlin, 66 N. H. 266, 20 Atl. 981.

Nezv Mexico. — Gale v. Salas, 1

1

N. M. 211, 66 Pac. 520 (record of

brand).
A^czu York. — Catlepp v. Pacific

Ins. Co., I Wend. 578 (copy of reg-

ister of vessel, certified by register

of treasurer under the seal of the

treasury department) • Herendeen v.

De Witt, 49 Hun 53, i N. Y. Supp.

467 ; Nolan v. Nolan, 35 App. Div.

339, 54 N. Y. Supp. 975.

North Carolina. — Cheatham v.

Young. 113 N. C. 161, 18 S. E. 92,

37 Am. St. Rep. 617 (municipal rec-

ords).

Pennsyk'ania. — Lessee of Scott v.

Leather, 3 Yeates 184 (copy of an
assignment of commissioners in

bankruptcy to the assignees, certified

by their clerk) ; DeFrance v. Striek-

er, 4 Watts. 327.

Tennessee. — Reeves v. State 7,

Coldw. 96 (documents on file in

comptroller's office).

Tc.vas. — Ward v. Hubbard, 62
Tex. 559 (archives of secretary of

state's office) ; Keating v. Vaughn,
61 Tex. 518 (bond of assignee for

benefit of creditors filed with county
clerk).

I'ermont. — Hickok v. Shelburne,

41 Vt. 409; State V. White, 70 Vt.

225, 39 Atl. 1085.

Washington. — Ward v. Moorey,
Admr., i Wash. Ter. 104 (local land

office).

West Virginia. — Battin v. Woods,
27 W. Va. 58 ; Blair v. Sayre, 29 W.
Va. 604, 2 S. E. 97-

Wisconsin. — Town of Fox Lake
V. Village of Fox Lake, 62 Wis. 486,

22 N. W. 584; Knowlton v. Ray, 4
Wis. 288 (sheriff's certificate of sale

of land on file with the register, need

not be acknowledged to render certi-

fied copy admissible).

The records of town clerks or city

registrars relative to marriages are

prima facie evidence by statute and
may be proved by certified copies.

Com. V. Hayden, 163 Mass. 453, 40

N. E. 846, 47 Am. St. Rep. 468, 28 L.

R. A. 318. See article " Marri-age."

A Copy of a Schedule of Freight

Rates Fixed by the Board of Com-
missioners appointed for that pur-
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Uments oi public offices.^" Such statutes apply to any instrument

pose, and certified by them to be a

true copy and to have been pubHshed
as required by law, is admissible as

prima facie evidence of the schedule

and the fact that it had been duly
published. Chicago, B. & Q. R. Co.

V. Jones, 149 111. 361, T,7 N. E. 247,

41 Am. St. Rep. 278, 24 L. R. A. 141.

A copy of the poll book of an elec-

tion which has been filed with the

county clerk as required by law is

admissible in evidence if certified by
the county clerk to be a true and
correct copy. Piatt v. People, 29
111. 54.

Records of Confederate Govern-

ment Where in defense of an ac-

tion of conversion the defendant

claimed to have been acting under

the orders of the officer of the con-

federate government, a certified copy

of the orders of the military author-

ities of the confederate states was
held properly admitted. Brakebill

V. Leonard, 40 Ga. 60.

The payment of the internal reve-

nue tax may be shown by a certified

copy of the entries in books of the
internal revenue office under the

proper signature and seal of the de-

partment. Goble V. State, 42 Tex.
Crim. 501, 60 S. W. 968; Gersteman
V. State, 35 Tex. Crim. 318. 2>i S. W.
357.

Filing and Recording Claim of

Lien— Where a lien claimant is re-

quired to file a statement of his

claim in office of town clerk, a certi-

fied copy of said record is competent
evidence of the filing and record-

ing of the claim in action to enforce

lien. Becker v. Joy, 72 Me. 106.

Mechanic's Lien Account. — The
account filed in support of a mechan-
ic's lien may be proved by a certified

copy in an action for the enforce-

ment of the lien. Van Riper & Rog-
ers V. Morton, 61 Mo. App. 440.

A Certified Copy of an Act of

Sale which was an archive in the

office of the county clerk in accord-

ance with the civil law in force at

that time was held properly admitted

without accounting for the copy of

the original given to the parties. Van

Sickle V. Catlett. 75 Tex. 404, 13 S.

W. 31.

An official letter from one public
officer to another, kept in the files of
the latter, may be proved by a certi-

fied cop5^ Raymond v. Longworth,
4 McLean, 481, 20 Fed. Cas. No. 11,-

595.

A certified copy from the office of
secretary of state of a plat and grant
is admissible for the purpose of
showing that the state had issued
such an original plat and grant as a
foundation for the introduction of
parol evidence to prove that the great
seal of the state had once been at-

tached to an unsealed document also

offered in evidence as the genuine
original plat and grant. Reppard v.

Warren, 103 Ga. 198, 29 S. E. 817.

80. Non-Electric Fibre ]Mfg. Co.
v. Peabod}', 28 App. Div. 442, 51 N.
Y. Supp. Ill; Polykranas v. Krausz,

7i App. Div. 583, 77 N. Y. Supp. 46;
Board of Comrs. v. May, 67 Ind.

562, Naanes v. State, 143 Ind. 299,

42 N. E. 609; Stanley v. Smith, 15

Or. 505, 16 Pac. 174; Boddie v. Par-
dee, 74 Miss. 13, 20 So. I (records of
land commissioner's office competent
under such statute). See State v.

Champion, 116 N. C. 987, 21 S. E.

700.

Georgia Statute— The Georgia
Code §§ 3816 and 3817 provides that

certified copies of the records kept

by a public officer shall be primary
evidence of those records or papers
required by law to remain in the of-

fice where they are kept, but only
secondary evidence of such docu-
ments as by law properly remain in

possession of the party. Brown v.

Driggers, 60 Ga. 114.

Under this statute copies of the

record of homestead papers and
schedules of personalty made and re-

corded to obtain exemption are only

secondary evidence which is not ad-

missible until the originals, which
should be in the possession of the

party claiming the exemption, are ac-

counted for. Pritchett v. Davis, loi

Ga. 236, 28 S. E. 666; Brown v.

Driggers, 60 Ga. 114; Larev 7'. Bak-
er, 85 Ga. 687. II S. E. 806.

Vol. X
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properly filed or recorded in the office specified,^^ including official

bonds,^^ files and records of courts,^^ and letters on file.^* But it

must appear that the record is from a public office.^^

Similar statutes relating to particular offices or officers are in

force in some jurisdictions.^^

81. Emmitt v. Lee, 50 Ohio St
662, 35 N. E. 794 (Leases of surplus

water of canals and lands connected

therewith required to be deposited in

office of board of public works for

record) ; Nitche v. Earle. 117 Ind.

270, 19 N. E. 749; Brummer v.

Galveston (Tex. Civ. App.), 77 S.

W. 239 (relevant portions of the as-

sessment rolls) ; Allen z'. Halsted

(Tex. Civ. App.), 87 S. W. 754
(muster roll of a military company) ;

Lasher v. State, 30 Te.x. App. 387,

17 S. W. 1064, 28 Am. St. Rep. 922
(archives of state department) ;

State V. Elam, 21 Mo. App. 290
(duplicate list filed with secretary of

state, of persons to whom board of

pharmacy has issued certificates).

Receipts of County Convict Con-
tractor, given to the sheriff for con-

victs taken, may be proved by cer-

tified copies of duplicate entries of

them in the books of the clerk of

the board of supervisors, under such

a statute. State t/. Oliver, 78 Miss.

5, 27 So. 988.

A husband's written consent to his

wife's engaging in business as a

feme sole required to be filed and re-

corded in the office of the probate
judge, is a paper kept by a sworn of-

ficer and transcribed on his records

under the code providing for the use

of certified copies of such papers.

Schwartz v. Baird, 100 Ala. 154, 13

So. 947.
82. Battle v. Gaird, 118 N. C. 854,

24 S. E. 668; Richardson v. Whit-
worth, 103 Ga. 741, 30 S. E. 573
(administrator's bond). See also

Ramsey's Estate v. People, 197 111.

572, 64 N. E. 549.
83. Missouri P. R. Co. v. Baier,

27 Neb. 235, 55 N. W. 913 (letters of

administration from files of court

granting the same). See infra,
" Judicial Records—Statutes."

Bond to Dissolve Attachment pro-

vided for by law becomes a part

of the record, so that a copy of it as

such part of the record is clearly

Vol. X

admissible under statute making cer-

tified copies of records eviden(^e.

Shipley v. Fox, 69 Md. 572, 16 Atl.

275-
84. Davis v. Freeland's Lessee, 32

Miss. 645.
Copies of Letters belonging to and

on file in the office of the register of

the state land office, duly certified

under the hand and seal of the reg-

ister, are admissible in evidence and
entitled to the sam.e credibility as the

original letters themselves under

§4047 of the Revised Code. The
fact that such letters are on file in

the proper office is prima facie evi-

dence at least that they were sent

there by the writer in accordance
with the direction. Bellows v. Todd,

34 Iowa 18; Holmes v. State, 108

Ala. 24, 18 So. 529.

85. State z'. Pagels, 92 Mo. 300,

4 S. W. 931, holding that under a

statute providing for the use of cer-

tified copies of non-jtidicial records

of public offices, copies of the rec-

ords of hospitals for insane are not

admissible until their public charac-

ter appears.
86. United States. — Board of

Comrs. z'. Keene Five-Cents Sav.

Bank, 108 Fed. 505, 47 C. C. A.

464 (Colorado statute relating to

records and files of county judge,

clerk and treasurer).

Alabama. — Stanley v. State, 88

Ala. 154, 7 So. 273.

Florida. — Tuten v. Gazan. 18

Fla. 751 (secretary of state).

Illinois. — Morgan County Bank
z'. People, 21 111. 304 (records and
files of state auditor—report of a

bank).
Indiana. — Vail v. McKernan, 21

Ind. 421 (accounts contained in state

auditor's books) ; Wells r. State, 22

Ind. 241 (same) ; Standard Oil Co.

z'. Bretz, 98 Ind. 231.

Massachusetts. — Com. v. Richard-

son, 142 Mass. 71, 7 N. E. 26 (ex-

ecutive and other departments of

commonwealth—signature of certi-
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(2.) When and To What Extent Evidence.— Certified copies made
competent by statute are evidence only to the extent provided in

the statute.^''

Unless otherwise specified in the statute such copies of docu-

fying officer must be attested by sec-

retary of commonwealth under its

seal).

Missouri. — Wood v. Nortman. 85
Mo. 298 (treasurer, auditor and land

office) ; State v. Hendrix, 98 Mo.
374, II S. W. 728 (secretary of

state).

New York. — Devoy v. Mayor, etc.

of New York, 35 Barb. 264 (all

papers filed with county clerk—oath

of office).

Pennsylvania. — Northumberland
Co. V. Zimmerman, 75 Pa. St. 26 ( sec-

retary of state—copy of petition to

governor for police protection, on file

in secretary's office) ; McCoy v.

Lighter, 2 Watts 132 (auditor-gen-

eral's office—contract for construct-

ing section of Pennsylvania canal).

Texas. — See Ingram v. Walker, 7
Tex. Civ. App. 74, 26 S. W. 477
(comptroller's office;.

Under § 14, ch. 51. Rev. Stat.,

the papers, entries, records and or-

dinances, or parts thereof, of any city

may be proved by a copy thereof,

certified under the hand of the clerk

or a keeper thereof and the corpor-

ate seal, if there be any ; if not, under
his hand and private seal ; and under
§ 18, such papers, entries, records
and ordinances may be proved by
copies examined and sworn to by
credible witnesses. City of Chicago
V. English, 80 111. App. 163. Under
this statute a municipal bond reg-

ister kept pursuant to the city char-

ter may be proved by certified copies.

City of East St. Louis v. Freels, 17

111. App. 339.

Where the law requires the tax
receiver of each county to make out
three copies of the tax digest for his

county and file one with the comp-
troller general, and also provides that

certified copies of the records, docu-
ments and files of the comptroller's

office shall be competent evidence,

a copy of the tax digest in the comp-
troller general's office, certified by
him, is equally competent with the

copy certified by the proper county

officer. Clark v. Empire Lumb. Co.,

87 Ga. 742, 13 S. E. 826.

Certified copies of warrants drawn
by the county comptroller on the tax
collector in favor of the county treas-

urer, and of the endorsements on
the backs thereof, which warrants
were on file in the office of the comp-
troller and kept by him in perform-
ance of his duties, were held ad-
missible as copies of the archives
of his office. Harper v. Marion
County, 2,^ Tex. Civ. App. 653, 77
S. W. 1044.

Civil Service Regulations Un-
der § 933 of the code providing for

the certification by the secretary or
clerk of any public body or board
appointed in pursuance of law, under
his hand, of the records in his office,

a copy of the civil service regula-

tions of a particular city on file in

the office of the state civil service

commissioner, certified by the secre-

tary under the seal of the commis-
sioner, is competent evidence. Peo-
ple V. Tobev, 153 N. Y. 381, 47 N.
E. 800.

Certificate of Incorporation.
Under a statute providing for the

use of certified copies of the records
and papers in the office of the sec-

retary of state, a certified copy of

his record of a final certificate of

incorporation is admissible. Willing-

ham V. State, 104 Ala. 59, 16 So. Ii5.

87. Where the statute provides

that certified copies of the records of

the clerk or register of the county
shall be evidence only of the fact

that the instrument was filed, and
" of no other fact," such a copy is

not competent evidence of the origin-

al instrument. George v. Toll, 39
Plow. Pr. (N. Y.) 497-

Where statute only allows an ex-

emplified or authenticated copy of a

will to be proven when the original

will is in the possession of a "for-

eign court or tribunal of justice,"

a notary public is neither a court or

tribunal of justice within the mean-
ing of the statute. In the Matter
of Diez, 56 Barb. (N. Y.) 591.
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ments on file in a public office are only admissible when the orig-

inal would itself be competent.®'^

(3.) To What Records and Documents Applicable.— A statute pro-

viding for the issuance and use of certified copies of instruments

on record in a particular office has been held not to apply to docu-

ments lawfully filed but not recorded in that office.^^

But a general statute covering not only the records of, but the

papers and documents on file with, a public officer, includes all

records and documents properly in that office and applies to pri-

vate writings.""

88. State v. Wells' Admr., ii

Ohio 261.

§ 933 of the Code of Civ. Proc,
authorizing the receipt in evidence of
certified copies of papers filed, kept

or recorded pursuant to law in a
public ofifice does not make such a
copy competent evidence unless the

original, if produced, would be com-
petent. Donohue v. Whitney, 133
N. Y. 178, 30 N. E. 848.

The Colorado statute that " copies

of all documents, writs, proceedings,

instruments, papers and writings

duly filed or deposited in the office

of any count}' judge, county clerk

or county treasurer, and transcripts

from books of records or proceed-
ings kept by any of said officers with

the seal of his office affixed, shall be

prima facie evidence in all cases

"

(Mills' Ann. St., p. 788, §9^2) does

not make a copy or transcript admis-

sible in any case where the original

would not be admissible. Board of

Commissioners v. Keene Five-Cents

Sav. Bank, 108 Fed. 505, 47 C. C. A.

464.

89. A town clerk is not a certi-

fying officer of a grand list or other

document required by law to be de-

posited in the town clerk's office, but

not to be recorded therein. His cer-

tificate, therefore, is not sufficient

authentication to make copies of such

documents legal evidence. The stat-

ute provides that " tlie town clerk

shall furnish certified copies of any
instrument on record in his office.

. . . and his attestation shall be

a sufficient authentication of such

copies." The court says :
" We

think considering the numerous pa-

pers and documents that are required

by law to be deposited in the town
clerk's office and not to be recorded

that this provision of the statute was
not intended to apply to such papers.
Had that been the intent of the legis-

lature it would have been so ex-
pressed." And this conclusion is

strengthened by the succeeding sec-

tions relating to penalties distin-

guishing between the record and the
files. Barnet v. Woodbury, 40 Vt.
266. See McCollister v. Yard, 90
Iowa 621, 57 N. W. 447.

90. § 7504, How. Stat., makes cop-

ies of all papers, records, entries, and
documents required by law to be

filed by any public officer in his of-

fice, or to be entered or recorded

therein, and duly filed, entered, or

recorded according to law, certified

by such officer, to be a true tran-

script, compared by him with the

original in his office, shall be evi-

dence in all courts and proceedings

in like manner as the original would
be, if produced. Under this statute

a certified copy of a statement of lien

filed with the county clerk is com-
petent evidence. Huntoon v. O'Brien,

79 Mich. 22y, 44 N. W. 601. So also

is a copv of a mortgage. People v.

Swetland, 77 Mich. 53, 43 N. W. 779-

Where by law it is provided that

the secretary of state shall keep a

register of all the official acts of the

governor and when required shall

lay the same and all minutes and
other papers in relation thereto be-

fore the legislature, an inventory and
appraisement made under the direc-

tion of the governor upon resuming
control of the state penitentiary filed

in the office of the secretary of state

was held to be an archive of his of-

fice, and a certified copy thereof was
therefore admissible in evidence.
" To enable the secretary to perform

these duties he would of course have

Vol. X
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(4.) t^here Original Record Is Available,— Where a statute makes

certified copies of a particular record competent without condition,

the fact that the original is available does not serve to exclude

the copy.'^^

(5.) No Application to Foreign Records. — A statute providing gen-

erally for the competency of public records and documents has no

application to records of a foreign or sister state/'- though the con-

trary has been held under a statute relating to records of notaries.^^

(6.) Probative Force. — Statutes making certified copies competent

to the same extent as the originals do not have reference to the

probative value of the copy which may or may not be as great as

that of the original.***

(7.) Necessity of Proving Execution of Original.— A statute provid-

ing that certified transcripts of the papers and records of a public

office " shall be evidence in like manner as the originals w'ould be

if produced " does not dispense with the necessity of proving the

execution and genuineness of the original, except where the orig-

inal would prove itself.
'-^^

(8.) Particular Classes of Records. — In various jurisdictions are

statutes relating to particular classes of records.""

to be considered the legal custodian

of such ' minutes and other papers.'
"

Ward V. Hubbard, 62 Tex. 559.

91. Preston v. Evans, 56 Md. 476
(even where the original record be-

longs to the same court in which
the copy is oiifered). See Jinkins z'.

Noel, 3 Stew. (Ala.) 60.

92. Halliday v. Lambright, 29
Tex. Civ. App. 226, 68 S. W.712.

93. A statute making the protests

made and acknowledgments taken by

notaries public and certified copies

of their records and official papers

competent evidence applies to no-

taries outside as well as in the state.

Mav V. State, 15 Tex. App. 430.

94. § 891 of the Rev. Stat, provid-

ing that authenticated copies of the

records in the general land office

shall be evidence equally with the

originals thereof does not mean that

in all cases the copy shall have the

same prohibitive force as the original

instrument, but that it should be re-

garded as of the same class in the

grades of evidence as to written or

parol and primary or secondary. " It

could not have been -intended to say

that when the existence of the in-

strument is conceded but a question

arises as to some particular word
or figure, the copy would be as con-

vincing as the original." Campbell

v. Laclede Gas Co., 119 U. S. 445.
95, Shelden v. Merrill, 69 Mich.

156, 37 N. W. 66.

Contra. — Com. v. Richardson,

142 Mass. 71. 7 N. E. 26. See also

Kramer v. Settle, i Idaho 485; Mc-
Coy v. Lighter, 2 Watts (Pa.) 132.

Papers certified by the clerk of

the court to be copies of a guardian's

bond filed in his office cannot be read

in evidence unless the execution of

the original is proved like all other

similar papers, as a guardian's bond
is not a record. Butter v. Durham,
38 N. C. 589.

96. Dawson v. Parham, 55 Ark.

286. 18 S. W. 48 (records relating

to swamp lands) ; Maurice v. Wor-
den. 54 Md. 233, 39 Am. Rep. 384
(instruments in any office or court

for safe keeping— applies to navy
departments) ; Hilton v. Singletary,

107 Ga. 821, 33 S. E. 715 (record of

execution under which sale is made) ;

McCreight v. Gassett. i Brev. (S.

C.) 515; Ramsey v. Wood. 57 Mo.
App. 650 (record of county court

showing adoption of township or-

ganization) ; Wolf V. Goddard, 9
Watts (Pa.) 544; Farmer's Heirs f.

Eslava, II Ala. 1028 (S'panish rec-

ords).
Vital Statistics By statute cer-

tified copies of the entries in a pub-
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(9.) Statutes Requiring an Officer to Furnish Certified Copies. — A stat-

ute requiring a public ofificer to give certified copies of the records

and archives of his office warrants the use of such copies in evi-

dence to prove the originals,"^ though the contrary has been held.''^

c. Transferred or Transcribed Records. — Where the records of

one office have by law been transferred to^'* or transcribed into^

the records of another office they become records of the latter and

may be proved by certified copies whenever this is a proper method

of proving the records of the latter. The presumption is that a

law directing such a transfer has been complied with.-

d. Endorsements on Documents on File in Public Oifice. — Where
certified copies of documents on file in a public office are competent,

lie record of vital statistics, kept in

pursuance of law, showing the deaths

and causes thereof, is competent ev-

idence. Keefe v. Supreme Council
of C. M. B. Ass'n, 37 App. Div. 276.

55 N. Y. Supp. 827.

Where a statute requires the boards
of health of all cities in the state

except New York, Brooklyn and
Buffalo to register the causes of

death of persons dying in such cities

and makes copies of such records

prima facie evidence of the facts

therein set forth, a subsequent act

relating to the city of Albany only

and requiring registration of the

causes of death in that city, but mak-
ing no provision for the use of the

record or copies thereof as evidence,

does not affect or repeal the provi-

sion of the prior act making copies

of such records prima facie evidence.

Beglin v. Metropolitan L. Ins. Co.,

32 Misc. 254, 66 N. Y. Supp. 206.

Under an act providing that copy
of any record of French or Spanish
government deposited in office of re-

corder of any county shall be admis-
sible (which is declaratory of com-
mon law) conveyances executed in

presence of Spanish lieutenant gov-
ernor and deposited among archives,

are records of Spanish government,
and copies of archives duly certified

by recorder where deposited are ad-

missible in evidence. Charlotte v.

Chouteau. 21 Mo. 531.

Under the Illinois statute copies

of ordinances and council proceed-
ings, certified by the city clerk, are

competent evidence. Boyd z'. Chi-

cago. B. & Q. R. Co.. 103 111. App.

199. The certificate of a village clerk

attached to an ordinance in pamph-
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let form was held sufficient as

aga'inst a general objection. Chi-

cago & E. I. R. Co. V. Beaver. 96
111. App. 558. See more fully ar-

ticle " Municipal Corporations."
97. Where the secretary of state

is required to furnish a certified

copy of official acts of governor, such
certified copy as well as the original

is the best evidence of a pardon.

Redd V. State, 65 Ark. 475, 47 S. W.
119.

98. Although a statute directs

the adjutant-general to "procure an
appropriate official seal and affix

same to all certificates of records

issuing from his office." neither his

certificate under seal nor a certified

copy of his record is admissible.

Francis v. Newark, 58 N. J. L. 522,

33 Atl. 853.
99. Records of deeds, mortgages

and other instruments kept by al-

caldes, which were transferred to the

custody of the county recorded by
the Act of 1850, are on the same
footing as other records kept by the

recorder, and certified copies thereof

are admissible on proof of loss or

inability to produce the original.

Touchard v. Keyes, 21 Cal. 202;

Garwood v. Hastings, 38 Cal. 216.

The original of an act of sale be-

tween parties, made before a judge

of the first instance October 15, 183S,

became, by Act of December 20, 1836,

organizing county courts, an archive

in such courts, of which certified

copies may be had and used. Cowan
V. Williams. 49 Tex. 380.

1. Mankato v. Meagher, 17 Minn.

265.

2. Nitche v. Earle, 117 Ind. 270,

19 N. E. 749-
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endorsements properly made on the originals by the officer receiv-

ing them may be likewise proved by certified copies.^ But en-

dorsements which are unauthorized or which are not properly

archives of the office cannot be so proved,* except perhaps in some
jurisdictions as secondary evidence.^

e. When Documents Are Not Records of Office Where Filed.

Although documents may have been properly filed in a public of-

fice for safe keeping, if they do not thereby become records or

archives of that office they cannot be proved by certified copies.*'

f. Unauthorized Records and Documents Improperly in Records.

(1.) Generally.— A certified copy of an authorized record^ or of

a document which is not properly in the files of a public office* is

3. Trustees of Kentucky Semi-
nary V. Payne, 3 Mon. (Ky.) 161

(endorsement of fact and date of
filina:).

4. See infra III. 2, D, f.

5. See infra. III, 2, D, f, (3).
6. Cargile z\ Ragan, 65 Ala. 287.

The charter of a city having made
no provision, either for the custody
of the papers relating to the contest

of a city election therein provided
to be had before the judge of the

circuit court, or for making any
final record of such contest, while
such papers Miay properly be depos-
ited with the clerk of that court for

safe keeping they do not th ;reby be-

come records thereof of ^vhich the

clerk can certify and so authenticate

a copy to render same admissible in

evidence. Davidson v. State, 68 Ala.

356.
7. Uhl V. Mosquez, i Posey Un-

rep. Cas. (Tex.), 650; Hilton v.

Singletary, 107 Ga. 821, ss S. E. 715;
Childress & Mullanphy v. Cutler, 16

Mo. 24.

Where the law does not authorize

or permit the registration of deeds
in the office of the clerk of the dis-

trict court, a certified copy of such
record is not admissible unless it

forms part of the judgment. Sulli-

van V. Dimmitt. 34 Tex. 114.

"Unauthorized Entry on Justice's

Docket.— Hunt v. Boylon, 6 N. J. L.

211 (delivery of execution to con-
stable) ; Armstrong t'. State, 21

Ohio St. 357-
The fact that plaintiff's agent had

released one of the defendants from
the note sued on cannot be proved
by a certified copy of the justice's

docket containing an unauthorized

entry of this fact. Brown v. Pear-
son, 8 Mo. 159.

8. Hammatt z'. Emerson. 27 Me.
308; Frazier v. Laughlin, 6 111. 347;
Wren v. Howland, 39 Tex. Civ. App.
87, 75 S. W. 894; Wilson V. Ingloes,

6 Gill (Md. Ch.) 121; Herndon v.

Casiano, 7 Tex. 322; Paschal v.

Perez, 7 Tex. 348.

Where a certified copy of probate
proceedings is not competent as a de-

cree of partition it is not admissible

to show an agreed partition, since be-

ing a matter "coram non jtidice" it

could not be authenticated by the

clerk's certificate and the seal of the

court. League v. Henecke (Tex.
Civ. App.), 26 S. W. 729.

An order or letter from the grantee
of a land certificate directed to the

clerk of the county land board di-

recting him as to the disposition to

be made of the certificate when is-

sued is not an archive of the county
clerk's office, and a certified copy
given by such officer is not compe-
tent evidence. Lott v. King, 79 Tex.
292, 15 S. W. 231.

The fact that the testimonio or

second original of an act of sale has
been deposited in the land office for

record does not authorize the com-
missioner to certify a copy, since he
can only certify copies of records

properly in his office. Hathcett v.

Conner, 30 Tex. 104.

The original field notes of a
deputy surveyor not approved or re-

corded by the principal surveyor

cannot properly be returned to the

general land office, nor become a

record thereof; hence a certified copy
of them is not admissible. Patrick

V. Nance, 26 Tex. 299.
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not admissible, even though it has been the practice to make the

record or file the document in question.^

(2.) Effect of Statute.— A statute making competent certified

copies of the papers and records of a public office applies only to the

papers and records legally there.^°

(3.) As Secondary Evidence.— Where an instrument has been

improperly filed in a public office a certified copy thereof is not

competent secondary evidence/^ and the same is true of an un-

authorized record.^^

It has been held, however, that where such an instrument though
improperly filed cannot be removed from the office where filed, a

certified copy of it is competent,^^ being the next best evidence

Where a power of attorney has
been deposited in the land office

without authority, a certified copy
thereof is not admissible. Rogers v.

Pettus, 8o Tex. 425, 15 S. W. 1093.

An affidavit of the surveyor ex-

planatory of the field notes of a state

survey although filed in the land of-

fice was held not to be an archive of

that office and hence not admissible

as such ; nor did the fact that the

surveyor was dead when the affidavit

was offered alter the case. Barrow
V. Gridlev (Tex. Civ. App.), 59 S.

W. 913, 59 S. W. 602.

9. A certified copy of an account
of an assessor and collector with an
acknowledgment of his indebtedness

to the state, the original of which
was filed by him with the comptrol-
ler, is not admissible where no stat-

ute authorizes or requires such an
accounting. " Doubtless the prac-

tice has grown up in the comptrol-
ler's office of obtaining such state-

ments and such acknowledgments
from the assessors where it was
practicable to do so for the conven-
ience of the office and the greater

security of the public interests. But
copies of such papers cannot be ad-

mitted in evidence upon the certifi-

cate of the comptroller in the ab-

sence of any statute giving to them
the dignity of records of his office."

Highsmith v. State, 25 Tex. Supp.

137; citing Albright v. The Gover-
nor, 25 Tex. 687.

10. Morrison v. Coad, 49 Iowa

Article 2253, Rev. Stat., authorizing

certain officers to give certified

copies of the papers and records of

their office to be used in evidence
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relates only to such documents as

are required or permitted by law to

be filed in such offices, and the same
is true of the statute making copies
of papers and records of the general
land office admissible. Rogers v.

Pettus, 80 Tex. 425, 15 S". W. 1093.
11- State V. Cardinas, 47 Tex. 250.
12. A certified copy of the record

of a deed improperly admitted to

record because defectively acknowl-
edged is not admissible although the

deed was made and recorded over
forty years before. " A certified copy
would not be admissible as of an
ancient instrument unless the deed
was properly of record." Settegast

V. Charpiot (Tex. Civ. App.), 28
S. W. 580.

13. Holt V. Maverick (Tex. Civ.

App.), 24 S. W. 532. In this case a
certified copy of an endorsement on
a land certificate on file in the land
office, which endorsement was made
by a county surveyor in whose hands
the certificate had been placed for lo-

cation, and which while not compe-
tent merely as a record in the land
office because not authorized to be

filed there would nevertheless have
been admissible as an ancient instru-

ment, was held properly admitted be-

cause being inseparably connected
with the certificate which could not

be removed from the land office sec-

ondary evidence was necessary.

A release of land to the state by
the grantee thereof, filed with the

commissioner of the land office, may
be proved by a certified copy. Even
if not an archive of the land office

the original could not be removed
from the office and its non-produc-

tion is thus sufficiently accounted for
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capable of production. But there is authority to the contrary.^*

g. Illegible or Obliterated Records. — Although a record is par-

tially illegible or a portion thereof obliterated, a certified copy

thereof is nevertheless admissible.^"

A certified copy of a signed instrument is not inadmissible be-

cause the certifying officers attempted to make a facsimile copy

of the signature which is not entirely legible.^^

h. Land Office Records.— (1.) Generally. — Certified copies of the

records and documents on file in a public land office are competent

evidence.^^

to admit the next best evidence of
which the nature of the case is sus-

ceptible. Dikes V. Miller, 25 Tex.
Supp. 281.

Where the holder of a United
States register's certificate sells the

land therein described and endorses

the contract of sale upon the back of

the certificate, a copy of such certifi-

cate and contract certified by the com-
missioner of the general land ofiice

is admissible in evidence to establish

the contract, as, by the act of the

parties, that officer became the cus-

todian of their agreement, and it

cannot be withdrawn from his cus-

tody. Sayward v. Gardner, 5 Wash.
247, 31 Pac. 761, 33 Pac. 389 (but see

dissenting opinion).

14. Bouchad v. Dias, 3 Denio (N.
Y.) 238, so holding even where the

writing was properly filed.

15. Willey v. Portsmouth, 35 N.

H. 303 (if portions are illegible

blank space should be left and the

certificate should state the reason

therefor).

A certified copy of a survey given

by the surveyor general, under seal

of office, is evidence, though it ap-

pears in such copy that part of the

writing of the original survey had
been obliterated. But if the part ob-

literated was that which recited the

authority for making the survey, and
there be no other evidence of any
authority to make it, nor of the re-

turn being accepted by the board of

property, it is not evidence. Jones
V. Hallopeter, 10 Serg. & R. (Pa.)

326.

16. McCamant v. Roberts (Tex.

Civ. App.), 25 S. W. 731.

Where it appeared that one of the

witnesses to a deed often wrote his

name so that the middle initial was

illegible, a copy of the record of
such a deed which varied from the

deed in question only in the middle
initial of such witness, which ap-
peared to be an attempt of the re-

corder at a facsimile of an illegible

initial or initials of a middle name,
was held to be admissible. Melvin
V. Marshall, 22 N. H. 379.

17. Alabama. — Stewart v. Tre-
nier, 49 Ala. 492 (copy of any offi-

cial document in any land office of

the state).

Louisiana. — Franklin v. Wood-
land, 14 La. Ann. 188 (state land of-

fice) ; LeBleu v. Timber Co., 46 La.

Ann. 1465. 16 So. SOI (copy of rec-

ord of patent certified by register of

state land office).

Maryland. — Thornton v. Edwards,
I H. & McH. 158.

Pennsylvania. — Jennings v. Mc-
Daniell, 25 Pa. St. 357; Anderson v.

Klein, 10 Watts 251 ; Uliphant v.

Ferren, i Watts 57.

Washington. — Ward v. Moorey,
Admr., i Wash. Ter. 104 (local U. S.

land office). S'ee article "Public
Lands." But see Doe c.x' dcm. Free-

land V. M'Caleb, 2 How. (Miss.) 756.

Although no law requires the as-

signment of a land office certificate

for the purchase of land to be filed

in the office of the commissioner of

the general land office, yet when so

filed in order to procure the issti-

ance of a patent to the assignee it

becomes a part of the records of the

office as much as if the commissioner

were expressly required by law to

retain it in his office, and a certified

copy is competent primary evidence.

Clark V. Hall, 19 Mich. 356.

An exemplification of a patent

from the United States certified by

the commissioner of the general land

Vol. X
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(2.) Texas Statute.— Certified copies of the records and archives

of the Texas land office are made competent evidence by a statute

of that state.^^ This statute appHes to all documents and writings

properly on file in that office/^ including land certificates^" and

maps.-^ Certified copies of the mesne transfers endorsed on land

certificates filed in the land office are also admissible-- though it

has been held that they are not competent until after the issuance

of the patent.-^ The statute does not, however, apply to documents

office, is receivable in evidence with-

out proof of loss of the original.

Avery v. Adams, 69 Mo. 603; Bar-
ton V. Murrain, 27 Mo. 235.

A letter written to the register

and receiver of the district land of-

fice canceling a homestead entry may
be proved by a certified copy. Holmes
V. State, 108 Ala. 24, 18 So. 529.

18. Where a patent is recorded in

the land office, certified copies of

such record are competent primary
evidence of the original grant. Ste-

vens V. Geiser, 71 Tex. 140, 8 S. W.
6io;Ney v. Mumme, 66 Tex. 268, 17

S. W. 407. See also McClelland v.

Moore, 48 Tex. 355.
19. Houston V. Perry. 3 Tex. 390;

Tolleson V. Wagner, 35 Tex. Civ.

App. 577, 80 S. W. 846 (conveyances
of school land have been filed in

general land office) ; Ansaldua v.

Schwing, 81 Tex. 198, 16 9. W. 989.

A certified copy of an instrument
of title properly on file in the land

office is admissible although such in-

strument is not entitled to record in

the county records (Airhart v. Mas-
sieu, 98 U. S. 491), as where it is

not properly authenticated for rec-

ord; Dupree v. Frank (Tex. Civ.

App.), 39 S. W. 988. See also Hill

V. Templeton (Tex. Ci.x. App.), 29

s. w. 535.

An assignment of a lease of school

land, made with the consent of the

commissioner of the general land of-

fice and filed in his office as required

by law, is properly an archive of

that office, and may be proved by
a certified copy under the act making
certified copies of his records compe-
tent evidence. Stokes v. Riley, 29
Tex. Civ. App. 2>72„ 68 S. W. 703.

Where statute makes all papers

relating to sales of land records of

the general land office and makes
certified copies of such records equal-
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ly competent with the originals, a
certified copy by the commission-
er of the general land office of a
certified copy of a judgment set-

tling the title and possession of cer-

tain land, is competent evidence.

Trevev v. Lowrie, 2>i Tex. Civ. App.
606. 78 S. W. 18.

A Grant of Land which has be-

come an archive of the general land

office although not so executed as to

constitute it an authentic act may be
proved by a certified copy. Allen v.

Ho.xe3''s Admr., 37 Tex. 320.

A certified copy from the general

land office of a grant of land issued

in 1835 is evidence of title. The non-
production of the testimonio need
not first be explained. Van S"ickle

V. Catlett, 75 Tex. 404, 13 S. W. 31;
citing Sheppard v. Harrison, 54 Tex.
91, Rev. Stat. art. 5222.

20. Holmes v. Anderson, 59 Tex.
481.

21. Houston & T. R. Co. v. Heirs
of Bowie, 2 Tex. Civ. App. 437, 21

S. W. 304 {distinguishing Railway
Co. V. Thompson, 65 Tex. 193) ;

Hollingsworth v. Hofhousen, 17

Tex. 41.

22. Halbert v. Carroll (Tex. Civ.

App.), 25 S. W. 1 102; Pendleton v.

Shaw, 18 Tex. Civ. App. 439, 44 S.

W. 1002; Parker v. Spencer, 61 Tex.

155; Burkett v. Scarborough, 59 Tex.

495 ; Mason's Heirs v. McLaughlin,
16 Tex. 24; Graham v. Henry, 17

Tex. 164.

23. Assignments of land certifi-

cates deposited in the general land

office for the purpose of procuring

patents to land on the certificates

are not records of that office until

the issuance of the patent, and copies

of them certified by the commission-
er are not admissible unless made
after the issuance of the patent.

Short V. Wade, 25 Tex. 510.
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which, though deposited in the land office, are not archives thereof.^*

i. Maps, Plats, Surveys and Diagrams. — Certified copies of

maps, plats, surveys and diagrams on file in a public office may
be competent, ^^ but this subject is fully discussed elsewhere.-*^

j. Articles of Incorporation and Consolidation. — Where articles

of incorporation-^ or consolidation-* or copies thereof are filed in

a public office pursuant to law, certified copies thereof are compe-
tent evidence of the incorporation or consolidation shown thereby.

24. See supra, III. 2, D, f, for ad-
ditional cases.

A hipotica especial (a security in

the nature of a mortgage) and its

transfer not being papers pertain-

ing to the records of the general

land office do not become archives

thereof by being filed or deposited
therein; hence copies of them cer-

tified by the commissioner are not
admissible. Mapes v. Leal's Heirs,

27 Tex. 345.
25. California. — Goodwin v. Mc-

Cabe, 75 Cal. 584, 17 Pac. 705 (map
on file in land department).

Michigan. — Dewey v. Campau, 4
Mich. 565.

Mississippi. — Surget v. Little, 24
Miss. 118 (map in office of surveyor-
general of land office) ; Fori v. Wil-
liams, 35 Miss. 533.

Pennsylvania. — Vastbinder v.

Wager, 6 Pa. St. 339 (diagram).
Texas. — Hollingsworth v. Hols-

housen, 17 Tex. 41.

Virginia. — Pollard's Heirs v.

Lively, 4 Gratt. 72i (surveys) ; Tay-
lor V. Com., 29 Gratt. 780 (map at-

tached to recorded deed).
26. See articles " Diagrams," Vol.

IV; "Maps," Vol. VIII; "Public
Lands," ante.

27. See fully article " Corpora-
tions," Vol. HI, p. 606.

Under statute admitting certified

copies of public records of private

writings, organization of ^^ corpora-
tion may be proved by a copy of the

articles of incorporation certified by
the secretary of state. Western Iron
Wks. V. Montana P. & P., 30 Mont.
550, 77 Pac. 413.

Certified Copy Not a " Duplicate."

Where a corporation has filed in

the office of the secretary of state as
the " duplicate" of the original cer-

tificate required by law to be filed in

that office, a certified copy of the rec-

ord in the recorder's office of the
proper county where the original

certificate was recorded, a copy, duly
certified by the secretary of state

of the copy in his office, is not com-
petent evidence for any purpose. " A
duplicate is an original instrument,

just as much so as the original ar-

ticle of which it is a duplicate. It

must be executed by the same par-

ties, in the same manner, with the

same formalities, and must contain

the same matter, as an original in-

strument ; else, it is not a duplicate

of such original instrument. A cer-

tified copy of a record of articles of

association is not a duplicate of such
articles. When a law requires, as

does the first section of the act

above cited, that a duplicate of a
certificate of incorporation shall be
filed in the office of the secretary of

state, it is no compliance with the

requirements of such law, to file in

said office a certified copy of the rec-

ord of such certificate." Nelson v.

Blakey, 54 Ind. 29.

28. Vance v. Kohlberg, 50 Cal.

346 (certified copy of the copy of

articles of consolidation filed with

the secretary of state).

Copies of Articles of Consolidation

on file in the office of the secretary

of state and duly certified by him
and authenticated by his seal of office

are competent evidence to prove the

consolidation the same as the origi-

nal articles would be, by virtue of the

statute making copies of all bonds,

papers, writings and documents leg-

ally deposited in the office of the

governor or secretary of state when
certified by the secretary and authen-

ticated by the seal of his office,

competent evidence to the same ex-

tent as the original. And on general

principles properly certified copies

would be evidence in the absence" of

Vol. X
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k. OfUcial Bond. — A certified copy of an official bond on file

in a public office,^" or of an authorized record thereof^" is compe-
tent, and statutes sometimes provide for proof of such a bond by

a certified copy.^^

1. Ill Criminal Case. — A certified copy of the record entries

otherwise competent are admissible in a criminal case against the

defendant and do not violate the rule that he shall be confronted

with the witnesses against him.^^

m. Effect of Competciicy of Certified Copy on Use of Original

or Szvorn Copy. — (l.) Generally. — The general rule is that an
original record or document is not rendered inadmissible by the

fact that a certified copy thereof is competent,^^ nor is it error to

a statute. Columbus, C. & I. C. R.
Co. V. Skidmore, 69 111. 566.

29. Jones v. Hallopeter, 10 Serg.

& R. (Pa.) 326 (guardian's bond).
A copy of the bond of a constable,

certified by the county clerk, is ad-

missible in evidence to establish the

official character of an individual as

constable, since the county clerk is

custodian of a constable's bonds un-
der the laws. State v. Yourex, 30
Wash. 611, 71 Pac. 203.

The copy of a coroner's official

bond, authenticated by the secretary

of the commonwealth from the or-

iginals on file in his office, is not evi-

dence unless it appears thereby that

the bond has been previously re-

corded in the recorder's office for

the proper county, as he was not
authorized to put the bond on the

files of his office until recorded in

the proper county, and so indorsed

by the recorder. Young v. Com., 4
Bin. (Pa.) 113.

A bond taken in an administration

proceeding in the probate court may
be proved by either an examined or

a certified copy without accounting
for the original, since it cannot prop-
erly be removed from the office in

which it is filed. Miller v. Gee, 4
Ala. 359.

Sheriff's Bond— A sheriff's bond
on file in a public office may be proved
by a copy certified by its custodian.

State V. Lowrance, 64 N. C. 483

;

Caskey v. Nitcher, 8 Ala. 622; God-
bold V. Planters' & Merch. Nat.

Bank, 4 Ala. 516. But the bond
must appear to have been taken in

the manner prescribed by law. Dunn
V. Com., 14 Serg. & R. (Pa.) 431.
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30. State V. Corne, 53 N. C. 42
(either a copy of such record or the

original recorded instrument is ad-

missible without proof of execut-

ion). See Jackson v. Johnson, 67
Ga. 167.

31. Battle v. Baird, 118 N. C. 854,

24 S. E. 668; Richardson v. Whit-
worth, 103 Ga. 741, 30 S. E. 573
(administrator's bond). See also

Ramsey's Estate v. People, 197 111.

572, 64 N. E. 549-

A transcript of an official bond of

the constable, when duly certified

by the probate judge, is, under stat-

ute, required to be received in evi-

dence in all courts of the state.

Burton v. Dangerfield, 141 Ala. 285,

27 So. 350.

32. " The rule that the prisoner

shall be confronted with the wit-

nesses against him does not preclude

such documentary evidence to es-

tablish collateral facts as would be
admissible under the rules of the

common law." Rogers v. State, 11

Tex. App. 608. See article " Privi-

lege OF VVlTNESSES."
33. United States. — Bruce v.

Manchester & K. R. R., 19 Fed. 342
(citing Gate v Nutter, 24 N. H. 108).

Alabama. — Carwile v. House, 6

Ala. 710.

Connecticut. — Gray v. Davis, 27
Conn. 447.

Florida. — Ferrell v. State, 45 Fla.

26, 34 So. 220.

Georgia. — Thomas & Co. v. Park-
er, 69 Ga. 283.

Indiana. — Anderson v. Ackerman,
88 Ind. 481 ; lies v. Watson, 76 Ind.

359-

North Carolina. — Cheatham v.
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permit the introduction of both.^* And generally whenever such

copy is admissible the original is equally competent."'^

(2.) Partial Copy Supplemented by Original. — A certified copy of a

portion of a record may be supplemented by the remainder of the

original record.^''

(3.) Effect of Statutes Making Certified Copy Competent (A.) Orig-

inal Previously Competent. — A record, already competent evidence,

is not rendered inadmissible by a statute providing for the use
of certified copies thereof,'' though it has been held to the con-

Young, 113 N. C. i6i, i8 S. E.

92, 13 Am. St. Rep. 617.

Pennsylvania. — See Boggs v.

Miles, 8 Serg. & R. 407.

Virginia. — Ballard v. Thomas, 19
Gratt. 14.

The admission in evidence of the
original declaration of homestead in-

stead of certified copy thereof was
not error, where it contained the
endorsement of the county auditor
showing the date of its filing and
its entry of record. Smith v. Vey-
sey, 30 Wash. 18, 70 Pac. 94 (orig-

inal declaration of homestead).
A certificate of discharge in an

insolvency proceeding is admissible
in evidence equally with a certified

cop}'. The fact that the statute pro-
vides that a copy of the record shall

be prima facie evidence does not
render the original inadmissible.

Greene v. Durfee, 6 Cush. (Mass.)
362.

The fact that certified copies of

the papers filed in a suit in a state

court are admissible in a federal

court as primary evidence does not
render inadmissible the original pa-
pers themselves identified by the

proper custodian. Bradley Timber
Co. V. White, 121 Fed. 779, 58 C. C.

A. 55.

34. Jinkins v. Noel, 3 Stew.
(Ala.) 60.

35. Sheehan v. Davis, 17 Ohio St.

571; King V. Kennedy, 4 Ohio 79;
McPhaul V. Lapsley, 20 Wall. (U.
S.) 264, 284; Lorenz v. United
States, 24 App. D. C. 337; Gate v.

Nutter, 24 N. H. 108; Britton v.

State, 54 Ind. 535; Carolina Iron Co.
V. Abernathy, 94 N. C. 545. See
also Tenant v. Rumfield, 11 Ind. 130.

A pardon is properly proved by
the production of the charter of par-

don itself under the great seal of

56

the state. " The original possessed
quite as much authenticity as a copy
could, however authenticated." State
V. Blaisdell, 33 N. H. 388.

A party cannot complain that an
original record book from another
county is introduced and not proved
by a certified copy, where, conceding
that the record is inadmissible, he
has suffered no prejudice. State v.

Haskins, 109 Iowa 656, 80 N. W.
1063, 47 L. R. A. 323.

36. The proceedings in another
suit may be proved by introducing
a certified copy of the decree and
producing the original pleadings.
Anderson v. Ackerman, 88 Ind. 481.
Where plaintiff, who claimed

title by virtue of an execution sale,

gave in evidence an authenticated
copy of the judgment, the original
execution issued in pursuance there-
to was admissible in evidence as it

is a record. Stevelie v. Lowry, 2
Brev. (S. C) 135.

37. Vose V. Mandy, 19 Me. 331
(record of court martial) ; Glenn v.

Ashcroft, 2 Posey Unrep. Gas.
(Tex.) 447.
A statute making certified copies

of all the public records of the state

competent evidence, " in all cases
where the records themselves would
be admissible," is cumulative and not
restrictive, and does not serve to

exclude the original records. Hence
the records from a court of another
county are admissible. Manning v.

State, 46 Tex. Grim. 326, 81 S. W.
957, disapproving Hardin v. Black-
shire, 60 Tex. 132, and Wallis v.

Beauchamp, 15 Tex. 303; follozving
Rainey v. State, 20 Tex. App. 455,
and citing Bank v. Bryan (Tex. Civ.

App.), 34 S. W, 451; Crary v. Port
Arthur C. & D. Co. (Tex. Civ.
App.), 49 S. W. 703; Morris v.

Vol. X
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trary in at least one state under the statute there in force.^**

(B.) Original Previously Incompetent. — Where a statute provides

that certified copies of a particular public record shall be compe-
tent evidence, the original record itself is thereby rendered equally

competent.^''

(C.) Use of Sworn or Examined Copy. — A statute providing for

the use of certified copies of records does not abrogate the common
law method of proof by means of a svv^orn or examined copy.*°

(4.) Private Writings. — The fact that a certified copy of the

record of a private writing is competent does not render the orig-

Gaines, 82 Tex. 255, 17 S. W. 538;
Evitts V. Roth, 61 Tex. 81. See
also Gray v. State, 19 Tex. Civ.

App. 521, 49 S. W. 699 (so holding
in the case of original minutes of a

city council) ; Ewing v. State (Tex.
Crim.), 38 S. W. 618 (minutes of

county commissioner's court) ; Bal-

linger Nat. Bank v. Bryan, 12 Tex.
Civ. App. 672), 34 S. W. 451 (judicial

records).

A statute providing that the rec-

ords and proceedings of the common
council of a city may be proved by
sw^orn copies in all cases in which the

original would be evidence does not
serve to exclude the original record

itself. Green v. Indianapolis, 25 Ind.

490.

An act making certified copies of

assessments in county commission-
er's office evidence does not exclude

the originals when properly authenti-

cated. Miller v. Hale, 26 Pa. St. 432.

A statute authorizing a certified

transcript of a justice's docket to be
received in evidence does not serve

to exclude the original. State v.

Chambers, 70 Mo. 625.

38. Rule in Georgia— Where
the law provides that certified copies

shall be primary evidence of all rec-

ords required by law to remain in

the office of their custodian, the orig-

inal record is not competent primary
evidence. Daniel v. State, 114 Ga.

533, 40 S. E. 805 {holding that the

original records of the county com-
missioners were not competent pri-

mary evidence to show that a chain
gang had been established) ; Griffin

V. Wise, 115 Ga. 610, 41 S. E. 1003
(county tax books).
This rule applies to records of

superior courts. (Bowden v. Tavlor,
81 Ga. 199, 6 S. E. 277; Ellis v. Mills,

Vol. X

99 Ga. 490, 27 S. E. 740. But see
Hill V. Moulton, 76 Ga. 831), but not
of inferior courts not of record
(Battle V. Braswell, 107 Ga. 128, 32
S. E. 838). But where previous to

an objection on this ground the ob-
jecting counsel has admitted in open
court the genuineness of the offered
original record, the objection will be
disregarded (Cramer v. Truitt, 113
Ga. 967, 39 S. E. 459 ; Rogers v. Till-

man, 72 Ga. 479.) A a. fa. is not an
office paper which must be kept on
file in the court where it originates.

The original may be taken out of
court and used in evidence. It is

the best evidence of the right to

seize and sell in contests under sher-

iff's sale and need not be proved by
a certified copy. Thomas & Co. v.

Parker. 69 Ga. 283.

39. Burns z'. Harris, 66 Ind. 536;
Welborn v. Spears, z^^ Miss. 138.

Keefe v. Supreme Council of C.

M. B. Assn., 2,7 App. Div. 276, 55 N.
Y. Supp. 827, holding that under a

statute making certified copies of
a public record of vital statistics com-
petent evidence, the original record
was equally competent.

Although the minutes of the court

are not competent to prove the con-
viction of the defendant, where a
statute makes a certified copy of

them admissible when the formal
record has not been extended, the

original minutes themselves are

thereby made competent. People v.

Gray, 25 Wend. (N. Y.) 465.

40. Southern R. Co. v. Wilcox.

99 Va. 394, 39 S. E. 144; Smithers

V. Lowrance, 35 Tex. Civ. App. 25.

79 S. W. 1088 (holding that such a

statute relating to the records of the

land office did not render inadmis-

sible a copy sworn to be a true copy
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inal record inadmissible,'*^ though it has been held that where neither

the record or a copy is competent except by statute that such a

statute making a certified copy competent does not render the

original book admissible.''- And of course an original deed or

other private writing is not incompetent because a certified copy
of the record may be used.''^

n. Presumed to Have Been Made Prom Original. — Both the

record of an instruments^ and a certified copy of a document on
file in a public office*^ are presumed to have been made from an
original and not from a copy.

o. Interlineations and Erasures. — The fact that interlineations

and erasures appear in a certified copy does not render it inad-

missible if there is nothing to indicate that they were unlawfully
made,*® especially where it is shown that they do not change the
sense of the instrument,*^ or where the changes are signed with

by a witness who had compared it

with the original.

41. Pope V. Graham & Co., 44
Tex. 196.

As evidence of title the deed
books in the office of the clerk of
the circuit court verified by him were
held properly admitted over the ob-
jection that only certified copies of
such records were competent evi-

dence. Davis V. Clinton, 25 Ky. L.
Rep. 2021, 79 S. W. 259.

42. In Hanson v. Armstrong, 22
111. 442, it is held that the record
book itself containing a copy of the
deed is not admissible as secondary
evidence, but a certified copy thereof
must be used; since the right is stat-

utory and the statute must be com-
plied with.

43. The statute relating to the
use of certified copies of the records
of deeds does not operate to ex-
clude the original deeds when proved
as at common law. Greenwood v.

Fontaine (Tex. Civ. App.), 34 S.

W. 826.

An original deed with the official

certificate of record endorsed upon it

is evidence in the chain of title in

cases in which an office copy is evi-

dence. Bellows V. Copp, 20 N. H.
492.

44. The record and officer's cer-

tificate of the receipt and recordation
of an instrument need not show that

the record was made from an orig-

inal. This is presumed. Carbee v.

Hopkins, 41 Vt. 250.

45. Where a certified copy of a

document on file in a public office is

offered in evidence, the presumption
is that the document from which the
copy is certified is an original and
not a copy. Houston v. Perry, 3
Tex. 90.

46. Matkins v. State (Tex.
Crim.), 58 S. W. 108.

Erasures and interlineations ap-
pearing in a certified copy of a rec-

ord of an instrument do not warrant
its exclusion from evidence, since

they may have been made by the

copyist to conform to the record.

Holbrook v. Nichol, 36 III. 161.

Where a secretary of state in cer-

tifying to the correctness of a copy
of a certificate of incorporation made
a mistake in stating the date of the

filing of the certificate, which he

erased and interlined the true date,

it was held that this was no ground
for excluding the copy. Johnston v.

Ewing Female Univ., 35 111. 518.

It is no objection to a certified

copy that the certificate contains in-

terlineations if they are in the same
handwriting and ink as the re-

mainder, the presumption being that

they were lawfully made. Vickrey
z'. Benson, 26 Ga. 582.

47. It seems that erasures and
interlineations appearing in a certi-

fied copy in nowise altering the sense

of the instrument will not warrant
its exclusion from evidence, even if

the words erased appear in the orig-

inal instrument on record. Holbrook
V. Nichol, 36 111. 161.

Vol. X
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the initials of the certifying officer in the margin of the copy.*^

p. Necessity of Shozving Seal on Original Instrument. — (1.) Gen-

erally.— A copy of the record of an instrument is not inadmissible

because it fails to show the seal on the original instrument.*'* The
party offering the copy may show that the original had a seal.^°

And where a seal is not essential to the validity of the original

the copy need not show one.^^

(2.) When Recording of Seal Unnecessary. — When the recording of

a seal is not required or provided for by law the copy of the record

need contain no reference to a seal.^^

(3.) Statute. — But where the statute provides that the seal on an
original instrument must be indicated on the record, a copy thereof

must show in some way the presence of the required seal.^^

(4.) Presumption as to Seal on Original Instrument.— It has been
held that where there is nothing in the copy of an original instru-

ment or record to show that a required seal was affixed to such

original there can be no presumption of its presence in support

of the offered copy,^* but that the presumption is that if there had
been a seal on the original the recorder would have recorded it.^^

(5.) Recitals.— But where the original contains a recital of the

seal it will be presumed when a certified copy is offered that the

seal was properly affixed, though the copy does not show one.^^

48. Erasures and interlineations

appearing upon a certified transcript

of the record of a foreign judgment
if verified by the initials of the clerk

of the court are presumed to have
been made by him at the time he au-

thenticated the roll. Lazier v. West-
cott, 26 N. Y. 146, 82 Am. Dec. 404.

49. Where the statute makes cer-

tified copies of patents competent
evidence of title, a copy of a patent

certified by the register of the land

office is not inadmissible because it

does not exhibit the seal of the

grantor. A facsimile copy of the

actual seal is not required to be reg-

istered or certified. Sneed v. Ward,
5 Dana (Ky.) 187; citing Hedden v.

Overton. 4 Bibb (Ky.) 406; Bell v.

Fry. 5 Dana (Ky.) 341.
50. Sams v. Shield, 11 Rich. L.

6 Eq. (S. C.) 182.

51. Com. V. Quigley, 170 Mass.
14, 48 N. E. 782.

52. Where the law provides that

when a patent has been signed by
the governor " it shall be sealed with
the seal of the commonwealth and
then entered of record," a certified

copy need not show the seal nor any
imitation thereof, since by the plain

Vol. X

terms of the statute only the patent

and not the seal is required to be
recorded. Hadden v. Overton, 4
Bibb (Ky.) 406.

53. Peters v. Reichenbach, 114

Wis. 209. 90 N. W. 184.

54. Where a certified copy of the

record of a deed gives no indica-

tion that the original was under seal

and there is no evidence of posses-

sion under the deed, there can be no
presumption that the original was
properly sealed, and the copy is

therefore not admissible; and the

mere antiquity of the deed will not

supply the defect. Williams v. Bass,

22 Vt. 352.
55. Buckmaster v. Job, 15 111. 328.

But the fact that the certified copy
of the record of a release showed no
seal is not sufficient to overcome the

force of direct testimony that the

release was under seal when exe-

cuted, and the fact that the orig-

inal instrument when produced in

evidence contained a seal. Pease v.

Sanderson, 188 111. 597, 59 N. E. 425,

distinguishing Buckmaster v. Job, 15

111. 328.
56. Aycock v. Railway. 89 N. C

321 (but see Strain v. Fitzgerald, 128
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The contrary has, however, been held in at least one jurisdiction.^'^

(6.) Seal of Officer Taking Acknowledgment.— The seal of the notary
affixed to his certificate of acknowledgment need not be transcribed

by the certifying officer to render the copy of the record ad-

missible,^^ especially where the notarial certificate recites that the

notary affixed his seal.^" Where a scroll appears no recital of a
seal is necessary.''"

(7.) Manner of Indicating Seal on Original. — A certified copy of a
sealed instrument or the record thereof need not attempt to re-

produce exactly the seal of the original. A scroll with the word
seal written in it is sufficient ;^^ so also it has been held sufficient

N. C. 396, 38 S. E. 929, practically

overruling this case). And see infra,
" Seal of Officer Taking Acknowl-
edgment."
A Certified Copy of a Deed is ad-

missible although it shows no seal

opposite the grantor's signature,

where the attestation clause recites

that the deed was executed " under
the hand and seal " of the grantor.

Carrington v. Potter, 27 Fed. 767
{following McCoy v. Cassidy, 96
Mo. 429, 9 S. VV. 926. which ex-

pressly overrules Hamilton v. Bog-
gess, 63 Mo. 233) ; Colvin v. Repub-
lican Val. Land Assn., 23 Neb. 75,

36 N. W. 361, 8 Am. St. Rep. 114.

Execution.— The fact that a cer-

tified copy of an execution compe-
tent under the statute contains no
copy of the seal on the original does

not render it inadmissible where the

execution itself purports to have
been under seal. Kuvkendall v.

Markx, i White & W. (Tex.) §669.

It is not necessary that the tran-

script of a record containing the

copy of an execution should set

forth that there was a seal to the

execution in order to admit the rec-

ord in evidence. Dowell v. Stalcup,

25 N. C. 45-

57. Where a sheriff's deed has
been lost and the copy on the regis-

tration book is offered in evidence,

but has no seal thereto, the law will

not presume from the words " Given
under my hand and seal " that the

original bore a seal, and it was not

error to exclude said copy. Strain

V. Fitzgerald. 128 N. C. 396. 38 S.

E. 929 (distinguishing Aycock z'.

Railroad. 89 N. C. 391 ; Heath v. Cot-

ton Mills, 115 N. C. 202, 20 S. E.

369). But see dissenting opinion.

58. Jones v. Martin, 16 Cal. 166.

59. Alexander v. Houghton (Tex.
Civ. App.), 26 S. W. 1102; citing

Hines v. Thorn, 57 Tex. 98; Witt v.

Harlan, 66 Tex. 660, 2 S. W. 41;
Coffey V. Hendricks, 66 Tex. 677, 2
S. W. 47, and quoting from Ballard
7'. Perry, 28 Tex. 366. as follows

:

" As the certificate of the notary de-
clares that he has affixed his official

seal to it, and the clerk should not
have recorded the deed unless this

were the case, we think it may be
presumed that the seal was properly
attached, although, in the copy from
the record, its place is not indicated
by a scroll and the initial letters,
' L. S.,' as is customary in copies of
sealed instruments. The clerk who
recorded this deed may not have
supposed this necessary or proper."
To the same effect Minor z'. Powers
(Tex. Civ. App.), 38 S. W. 400; Ad-
dis V. Graham, 88 Mo. 197 ; Parkin-
son V. Caplinger, 65 Mo. 290.

60. City of Kansas v. Hannibal &
St. J. R. Co., 77 Mo. 180.

61. Putney v. Cutler, 54 Wis. 66,

II N. W. 437.

A seal is sufficiently shown in a

transcript by a statement in the

clerk's attestation that one was af-

fixed, and a scroll with the word
" seal " enclosed. State v. Bailey,

7 Iowa 390.

After proof of the loss of the

original, a certified copy of the rec-

ord of a deed by a municipal corpor-
ation reciting that the grantor had
caused the corporate seal to be af-

fixed thereto by the city clerk is ad-

missible in evidence, although ob-

jected to on the ground that the seal

of the municipal corporation was not

attached to the deed, where after the

Vol. X
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to write merely the word " seal "^^ or the abbreviation " L. S.
"^^

q. Revenue Stamp. — The fact that a certified copy bears no

revenue stamp will not serve to exclude xiS'* Nor is it admissible

because it fails to show that the original instrument was properly

stamped.''^

r. Surplus, Irrclcva^it or Incompetent Matter in Transcript.

The fact that the transcript contains unnecessary matter does not

render it inadmissible.'^*' Irrelevant matter in the copy must be

specially objected to.'"^ Nor can a transcript be wholly excluded

merely because it contains some incompetent matter.^^

s. Matter in Copy Not Verified by Certificate. — The fact that

a certified copy embraces matter not covered by the certificate and
therefore unauthenticated does not necessarily render the copy in-

admissible, but if they can be separated only the unverified por-

tions should be rejected.''^

signature of the person executing
it as mayor was a scroll with the

word " seafl " written in it. It was
held that in view of the character

and recitals of the deed there was
no reason why the mayor who signed

it should attach his own seal, and
that it might " be fairly presumed
that the seal which was attached to

the deed was the seal of the mun-
icipal corporation which executed it."

Acme Brew. Co. v. Central R. &
Bkg. Co., 115 Ga. 494, 42 S. E. 8.

62. Wilson v. Braden, 56 W. Va.

372, 49 S. E. 409-

In holding a certified copy of a

deed, which contained the words
" no seal " in the place where the seal

of a notary taking an acknowledg-
ment is usually found, admissible in

evidence, the court said :
" The cer-

tificate asserts that the notary af-

fixed his seal to it, and the words
" No Seal " in brackets in the mar-
gin do not imply that there was no
seal affixed, but are a mere note of

the Recorder, of the place of the

notarial seal, which he had probably

no means of copying." Jones v.

Martin, 16 Cal. 166.

63. Holbrooke'. Nichol, 36 111. 161.

64. The fact that the transcript

of a judgment of a justice in a for-

eign state bears no revenue stamp is

not sufficient to warrant its exclus-

ion. Tomlin V. Woods, 125 Iowa
367, lOi N. W. 135-

65. A copy of the record of a deed
is not inadmissible because it fails

to show that the original deed con-

Vol. X

tained a revenue stamp as required
by law (Mathews v. Culbertson, 83
Iowa 434, 50 N. W. 201), since it is

presumed that the recorder would
have refused to record the deed un-
less it had contained a revenue stamp.
Collins V. Valleau, 79 Iowa 626,

43 N. W. 284, 44 N. W. 904. See
also Hall v. Cardell. iii Iowa 206,

82 N. W. 503; Ratliff V. Ratliff, 131

N. C. 425, 42 S. E. 887; Grand v.

Cox, 24 La. Ann. 462; Bennett v.

Morris (Cal.), 37 Pac. 929, and ar-

ticle " Stamp Acts."
66. It is no objection to the ad-

mission of a copy of the record ap-

pointing a guardian, that the certifi-

cate to such record embraces a copy
of the records of the accounts of

such guardian and other proceedings
of the court, as well as the record
of the appointment itself. Halli-

burton V. Fletcher, 22 Ark. 453.
67. Palmer v. Hunter, 8 Mo. 512.

68. Gunn v. Howell, 35 Ala. 144.

69. " It does not necessarily fol-

low, however, that because something
is incorporated in such a paper which
the certificate does not cover, that

the paper is to be excluded even as

to the matters which are well certi-

fied. If those matters which are

not certified are immaterial, and can-

not affect the case one way or the

other, there is no reason for wholly

rejecting the evidence. And even if

they might have a bearing in the case,

the' fact that they are not authenti-

cated may be a sufficient reason why
the portion of the document relat-
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t. Tzi'o Copies Differing. — Although two properly certified

copies of the same record or document differ in material respects,

both are admissible'" since it is a question of fact and not of law

which is correct/^ Where one copy contains matter not in the

other the presumption is that such matter was accidentally omitted

from the latter."- One copy may be used to impeach a copy from
which it differs/^

u. Use After Expiration of Certifying Oifieer's Term of Office.

The mere fact that the term of office of the certifying officer has

expired previous to the use of the copy as evidence does not ren-

der it incompetent/'*

V. When Made. — A certified copy is admissible although not

certified until after the loss of the original record and the com-
mencement of the trial in which it is to be used.'^

ing to them should not be read, but
cannot be ground for rejecting an-
other and entirely distinct and separ-

ate portion thereof, which is authen-
ticated in due form." An objection

to the whole instrument is properly
overruled. Oilman v. Riopelle, i8

Mich. 145.

70. Sessions v. Reynolds, 7 Smed.
& M. (Miss.) 130 (maps) ; United
States V. Stone, 106 U. S. 525.

See Dangerfield, Exrx. v. Thorn-
ton, 8 Mart. N. S. (La.) 232.

Where two papers are produced
in evidence by opposing parties pur-
porting to be copies of the record of

the same instrument, made and cer-

tified by the same officer and verified

by the seal of the same court, to one of
which was affixed the letters " L.S.,"
while on the other nothing appears
to indicate that a notarial seal was
affixed to the certificate of acknowl-
edgment except the statement of the

ofificer who took the acknowledg-
ment, it is a question for the jury
which of the two is the true copy,

and in such case even if it were
shown that the letters " L. S." were
placed upon one of the copies by a
party to the suit after the copy was
made it would not prove the copy in-

correct as the clerk may have author-
ized him to add the letters before he
gave the certificate that it was a cor-

rect copy. Holbrook v. Nichol, 36
111. 161.

71. Where two papers are intro-

duced in evidence, both certified to

be true copies of the same patent but
differing from each other in certain

respects, the question of which is a
true copy of the original is a ques-
tion of fact and not of law. Mc-
Gowan v. Crooks, 5 Dana (Ky.) 65.

72. Where the record in Missouri
of a patent to lands in that state

showed that the original was sealed
in due form, but the record of the
same patent in the general land of-

fice at Washington did not show any
seal, it was held that the presump-
tion was that all that was found in

either copy was in the original and
that any immediate matter not found
in one which was in the other was
omitted by accident and that the

prima facie case made by the Mis-
souri record was not overcome by
the record from the land office.

Campbell v. Laclede Gas Co., 119 U.
S. 445-

See Dangerfield's Exrx. v. Thur-
ston, 8 Mart. N. S. (La.) 232.

73. Where a deed which may
properly be recorded in two places

or offices is so*recorded and the orig-

inal is lost, one record or a copy of
it may be introduced to impeach the

others. Wells v. Jackson Iron Mfg.
Co., 48 N. H. 491.

74. Board of Comrs. v. May, 67
Ind. 562.

75. A paper certified by a justice

of the peace to be a copy of a record
of a case before him is admissible

in evidence of such proceedings, al-

though made by him after the loss of

the original and pending a trial in

which he had testified to its con-
tents. Tillotson V. Warner, 3 Gray
(Mass.) 574.

Vol. X
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w. By Whom Made. — (l.) Generally. — A certified copy to be

admissible must be attested by the officer legally entitled to certify

copies,'*^ who, in the absence of any provision to the contrary is

ordinarily the legal custodian of the record or document." It

must appear in some manner that the certifying officer had legal

authority to certify."^ But where the courts take judicial notice of

who are the keepers of public records, the officer need not certify

that he is the custodian.'^ The clerk and not the chairman of a

76. Alabama. — Sloss Iron &
Steel Co. V. Macon County, iii Ala.

554, -20 So. 400.

Connecticut. — State v. Dooris, 40
Conn. 145.

Georgia. — Anderson v. Blair, 121

Ga. 120, 48 S. E. 951.

Kansas. — Bergman v. Bullitt, 43
Kan. 709, 23 Pac. 938.

Kentucky.— Simpson v. Loving, 3
Bush 458, 96 Am. Dec. 252.

Louisiana. — Millandon v. McDon-
ough, 18 La. 102.

Missouri. — Philipson v. Bates, 2
Mo. 116, 22 Am. Dec. 444.

New Hampshire. — Woods v.

Banks, 14 N. H. loi.

New Jersey. — State v. Cake, 24
N. J. L. 516.

A cop3^ of a land patent is not ad-

missible as evidence unless attested

by the register of the land office.

Woolley V. McCormick, 20 Ky. L.

Rep. 272, 45 S. W. 885.

77. Keating v. Vaugh, 61 Tex.

518; New York Dry Dock v. Hicks,

5 McLean iii, 18 Fed. Cas. No. 10,-

204; Boatner v. Scott, i Rob. (La.)

546; Childress z: Cutter, 16 Mo. 24.

A certified copy of a record or doc-

ument to be admissible must be certi-

fied by the legal custodian of the

original, and where the original is

deposited with an officer who is not

entitled to its custody it cannot be
proved by a certified copy. York's
Admr. v. Gregg's Admx., 9 Tex. 85.

Where the statute requires the as-

sessment roll, and the advertisement

of sale of land for taxes, to be filed

in the office of the clerk of the circuit

court, the assessment of the tax, and
the advertisement of the sale, should

be proved by copies certified, not by
the clerk of the board of justices,

but by the clerk of the circuit court.

Parker v. Smith. 4 Blackf. (Ind.) 70.

The proper mode of proving an
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extract from the journals of either

branch of the legislature is by the

certificate of the clerk who keeps

the journal. Thomson v. Gaillard,

3 Rich. L. (S. C.) 418, 45 Am. Dec.

778.

The county auditor is the proper
officer to certify a copy of the regis-

tration of the warrant of a school

township, since the registration book
is in his custody. Mitchelltree School

Twp. z'. Hall (Ind. App.) 68 N. E.

919.
78. Woods V. Banks, 14 N. H.

Id ; Talcott z. Delaware Ins. Co., 2

Wash. C. C. 449, 23 Fed. Cas. No.

13.734.

Under the Massachusetts statute

providing for attestation of a copy
of the records of a court by the

clerk, prothonotary, or other officer

having charge of the records of such
court, if the copy is attested by a

deputy clerk it must affirmatively ap-

pear that he has charge of the rec-

ords. Willock V. Wilson, 178 Mass.

68, 59 N. E. 757.

It must not only appear that the

certifying officer is the custodian of

the record but also that he is author-

ized by law to certify copies.

Bleecker v. Bond, 3 Wash. C. C. 5^9.

3 Fed. Cas. No. 1,534, holding that

copies of papers on file in the office

of the register of the treasury de-

partment, certified by the register

with a certificate of the secretary of

the treasury under the seal of the

department as to the official capacity

of the register were not admissible

for this reason, and that a sworn
copy should be produced.

The justice of the peace who ren-

dered a judgment is presumptively

the custodian of the docket and the

proper person to certify a transcript.

State V. Carroll. 9 Mo. App. 275.

79. The courts are bound to ju-
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board is ordinarily the proper officer to make and certify records.^"

(2.) Deputy or Clerk— (A.) Generally.— A deputy whose appoint-

ment is authorized by law may properly certify copies f'^ but it is

otherwise v/here the law makes no provision for such a deputy. '^^

Where certification by a deputy is only proper under certain

diciall}^ know who are the legal cus-

todians of public records in the state,

and it is therefore not necessary that

the officer should certify that he is

the keeper. Though in certifying

copies of the records of religious so-

cieties a different rule may obtain,

for the courts do not know who
are the keepers of their records.

Barret v. Godshaw, 12 Bush. (Ky.)

592.

80. Rich V. Lancaster R. Co., 114

Mass. 514; Com. v. Chase, 6 Cush.
(Mass.) 248.

Where the selectmen of a town
are authorized to appoint agents to

sell liquors for medicinal purposes, a

cop}^ of the selectmen's proceedings
attested by the chairman, who is not

a recording officer, is not competent
to show that defendant ever received

a certificate directed by statute to be
given to the agent. Inhabitants of

Foxcroft V. Crooker, 40 Me. 308.

Where there is no provision in the

charter of a city or in the general

laws of the state as to who shall be

the custodian of the records of the

city council and board of aldermen,
the clerk of such bodies is presumed
to be the official custodian of their

records and papers, and as such the

proper person to give certified copies.

But as to all ordinances, resolutions

or documents which are the result

of the joint action of such boards or
require the approval of the mayor,
in the absence of any statute or char-
ter provisions to the contrary the

mayor being the chief executive is

the proper custodian, and such rec-

ords cannot be certified by the clerk

of either the council or board of al-

dermen. Barret v. Godshaw, 12

Bush. (Ky.) 592.

Clerk of Council not being an of-

ficer competent by law to authenticate
copies, certified copies of papers taken
into his possession are inadmissible in

evidence. Schwertzell z'. Young, 3
H. & McH. (Md. Ch.) 502.

81. Dawins v. Tarkington, 3 La.
Ann. 247 (deputy clerk of court).

See Urkett 7-. Coryell-Wasser, 5
Watts & S. (Pa.) 60; Gourdan v.

Borino, Harp. (S. C.) 221; Godbold
V. Planters' & Merch. Bank, 4 Ala.
516 (deputy clerk of court).
A copy of a record attested by a

deputy clerk with the initials of his
official character following his sig-

nature, is admissible. " As the of-
fice of clerk maj^ be exercised by a
deputy, any certificate which the
clerk in the course of official duty
might make may be made by his

deputy." Moore v. Farrow, 3 A. K.
Marsh. (K}^) 41.

A copy may be certified by the

register or recorder through his

deputy, and it is not material wheth-
er the certificate is signed " A. B.,

register, by C. D., deputy register,"

or whether " C. D., deputy register,

for A. B., register." Cook v. Hun-
ter 2 Overt. 113, 6 Fed. Cas. No.
3,161.

Where by law a public officer's

certificate as to the contents of
his records is made competent evi-

dence and he is also required to ap-
point assistants whose certificates

and attestations shall have the same
force and effect as his own, a copy
of such officer's records certified by
one of his assistants is also com-
petent evidence. Com. v. Hayden,
163 Mass. 453, 40 N. E. 846, 47 Am.
St. Rep. 468, 28 L. R. A. 318.

Under the act of Congress provid-

ing for the use of a transcript of the

books and proceedings of the treas-

ury department, the fact that the cer-

tificate of the secretary of the treas-

ury is by the chief clerk for the

secretary^ is not material, since it is

the seal of the treasury department
which authenticates the transcript.

Smith V. United States, 5 Pet. (U.
S.) 292.

82. A certificate signed by one
as " deputy " in the name of his

principal as clerk of a court is not
a sufficient authentication of an of-

ficial document, it seems, where there

is no law authorizing the appoint-

Vol. X
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circumstances, it will be presumed in favor of his certificate that

the necessary facts existed. ^^

(B.) Distinction Between Deputy and Clerk. — A mere clerk of

the register or recorder, although required by law to be sworn,

cannot certify a copy of the record either in his own name or that

of the recorder.^*

(3.) Certificate by Acting Officer. — The fact that the certificate

authenticating a copy purports to be made by one " acting " as the

officer entitled to certify does not render the transcript inad-

missible.^^

(4.) Transferred Records.— Where records are lawfully transferred

from the custody of one officer to that of another, the latter is the

legal custodian thereof and the person authorized to give certified

copies.^^

ment of deputy. Carter v. Territory,

I N. M. 317. See Lesassier v. Dash-
iel, 14 La. 467.

A deputy collector of customs is

not such an accredited officer as will

authorize the admission in evidence
of copies of documents certified by
him. White v. Kearney, 9 Rob.
(La.) 495.

83. Where by statute a deputy
register of deeds can certify a copy of

the records in the absence or dis-

ability of the register, or in case of

a vacancy in his office, if a copy of

such records certified by the deputy
is offered it will be presumed to have
been properly certified during a va-

cancy in the register's office or be-

cause of his absence or inability to

act. Garden City Sand Co. v. Mil-
ler, 157 111. 225, 41 N. E. 753.

_

Although the statute authorizes a
certificate by a deputy clerk of the

court only in the absence of the

clerk, it will be presumed in favor of

the proper performance of official

duty that the clerk was absent. Na-
tional Ace. Soc. V. Spiro, 94 Fed. 750.

But see Willock v. Wilson, 178
Mass. 68, 59 N. E. 757, holding that

under the Massachusetts statute it

must affirmatively appear that the

deputy had charge of the records.

84. " There can be no doubt that

the register may act by deputy, and
that an attestation of a copy by his

deputy would be sufficient; but there

is a wide difference between a dep-

uty and a mere clerk." Sampson v.

Overton, 4 Bibb. (Ky.) 409.

But a certificate of a document

from the land office by a clerk for
the secretary, under the office seal,

is a certificate of the secretary and
competent evidence. Grant v. Levan,

4 Pa. St. 393. And the same is true

of a certificate of the chief clerk of
the treasury department for the sec-

retarv. Smith v. United States, 5
Pet. '(U. S.) 292.

85. Laffan v. United States, 122

Fed. 333, 58 C. C. A. 495, holding
that a copy certified by one as acting

secretary of the treasury was admis-
sible since the court would take ju-

dicial notice of the persons who from
time to time preside over the office

of secretary.

A copy of a paper certified by one
as " acting commissioner of the Gen-
eral Land Office " does not show a

vacancy in office rendering such copy
inadmissible by virtue of United
States statutes providing that when a

vacancy exists in the land office the

principal clerk shall authenticate the

copies. Murray v. Polglase, 17 Mont.

455, 43 Pac. 505.

See also Woodworth v. Hall, I

Woodb. & M. (U. S.) 248; Steph-

ens V. Westwood, 25 Ala. 716.

86. New York Dry Dock v. Hicks,

5 McLean in, 18 Fed. Cas. No. 10,-

204; Touchard v. Keyes, 21 Cal. 202;

Garwood v. Hastings, 38 Cal. 216;

Cowan V. Williams, 49 Tex. 380. See

supra, " Certified Copies—Transfer-

red Records."
Where by statute carving a new

county out of an old one it is made
the duty of the county clerk of the

latter to transfer the records pertain-

Vol, X
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(5.) When Judge Is Also Clerk.— When the iudge is also clerk of
his court he may of course give certified copies of his records,^'^

but any statute governing the contents of the certificate must ht
complied with.^^

(6.) Successor.— The records of an office or court are properly
certified by the successor of the former custodian during whose
term the record was made.^'*

X. Method of Certifying,— (1.) What Certificate Must Show.

(A.) Generally. — The certificate or attestation of a copy must
show that the writing to which it is attached is a correct copy
of the original.**" It is not, however, required to be in any par-
ticular form but may consist of any appropriate words sufficiently

ing to the new county to the clerk
thereof, the clerk of the new county
is the proper officer to certify copies
of such records. Hooks v. Colley.
22 Tex. Civ. App. I, 53 S. W. 5'6.

87. See infra, " Records From
Other States—Method Provided by
Congress—Mode and Sufficiency of
Authentication."

88. Where by law the ordinary is

by virtue of his office clerk of his

own court, but may at his own ex-

pense appoint one or more clerks,

and it is further provided that when
the ordinary and clerk are the same
person the certificate attached to a
certified copy must so state. A copy
of letters of administration certified

by the ordinary is not admissible if

the certificate does not affirmatively

show whether he was also clerk. Lay
V. Shepard, ii2 Ga. iii, S7 S. E. 132,

distiiignisliing Witzel v. Pierce, 22

Ga. 112, on the ground that the de-

cision in that case was made under a

former law.

89. Palmer z: Hunter. 8 Mo. 512
(records of justice).

90. Robinson z\ Lowe, 50 W. Va.

75, 40 S. E. 454; Wilhite V. Barr, 67
Mo. 284; Major v. Watson, 73 Mo.
661; Redford v. Snow, 46 Hun (N.
Y.) 370; Naanes v. State, 143 Ind.

299, 42 N. E. 609.

A certificate by the state auditor

attached to an instrument stating that

it is " a true and correct statement

of the account of " a certain county
treasurer " as the same appears from
the records of my office," does not

show that the paper to which it is

attached is either a copy of an ac-

count rendered by such treasurer, or
of an account stated by the auditor
as required by law under certain cir-

cuinstances, and is therefore not ad-
missible in evidence. Fry v. State,

27 Ind. 348.

Where by statute a copy of an or-
iginal instrument, certified by the
register in whose office it shall have
been filed, is admissible in evidence,
the fact that the register's certificate

accompanying an ofifered copy states

that it is " a true and correct copy of
an instrument purporting to be a
chattel mortgage " does not render
the copy inadmissible because of the
use of the word " purporting," where
the certificate fully and accurately
describes the instrument on record.
Vanarsdale v. Hax, 107 Fed. 878,

44 C. C. A. 31.

" Abstract." — An instrument pur-
porting to be an abstract of a jus-
tice's docket and certified as an " ab-
stract " is not admissible. Jackson
V. Conrad, 14 W. Va. 526. But see
Wilhite r. Barr, 67 Mo. 284.

The Word "Official" written at

the bottom of a paper preceding the

signature of a proper certifying offi-

cer is not a sufficient authentication
to render the instrument admissible
because it does not appear therefrom
whether the document is an original

or a copy, or whetlier if a copy it is

true. Johnson f. Bolton, 43 Vt. 303.
"Correct Representation." — A

statement in the officer's certificate

that the copy ofifered is a " correct

representation " does not sufficiently

.show a comparison with the original.

]\Iartin v. King's Heirs, 3 How.
(Miss.) 125.
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verifying the copy.®^ If it is a copy of the record of an instru-

ment and not the instrument itself which is being certified the cer-

tificate should so state.''-

An instrument which is merely a statement of what a record

shows is not admissible as a certified copy, although it is certified

to be a copy.^^

91. Though the certificate of the

register authenticating the transcript

of a judicial record is not very for-

mal or technical, if, fairly and rea-

sonably construed, it affirms that

transcript contains a full, true and
correct copy of all the proceedings
had in court and all orders and de-
crees in the particular case, it satis-

fies all the requirements and is ad-
missible. Cofer V. Schening, 98 Ala.

338, 13 So. 123; Cargile v. Ragan,
65 Ala. 287; Clements v. Pearce, 63
Ala. 284.

"A Copy."—The words "A copy.

Attest," followed by the signature of

the custodian of the record is a suf-

ficient authentication of a copy where
the statute does not require a for-

mal certificate, but a simple attesta-

tion. Barrett v. Godshaw, 12 Bush
(Ky.) 592; Radcliff v. Ship. Hard.
(Kv.) 292; Robinson v. Lowe. 50
W.'Va. 75, 40 S. E. 454; Com. v.

Quigley, 170 Mass. 14, 48 N. E. 782;
citing Fogarty v. Connell, 153 Mass.

369, 26 N. E. 880 (in which the

words used were " Record. At-
test"), and Com. v. Ford, 14 Gray
(Mass.) 399; Com. v. Wait, 131

Mass. 417; Com. v. Munn, 156 Mass.

51, 30 N. E. 86 (in all of which
cases the words used were " A true

copy. Attest"). "The case at bar
differs from these last cited in this

respect in omitting the word ' true.'

But a copy of a record authenticated

by one who has the authority to

do so must be taken as a true copy
for it cannot be a copy if it is

false."

"A True Copy."— The words "a
true copy " followed by the official

signature are enough. Wynn v.

Harman's Devisees, 5 Gratt. (Va.)

157; American Surety Co. v. United
States. 77 111. App. 106; Wheeler
V. Lathrop. 16 Me. 18; Pacific Guano
Co. V. Mullen, 66 Ala. 582. And see

preceding paragraph in this note.
" Exemplified." — A copy which is
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said to be " exemplified " is suffi-

ciently shown to be a correct copy.

Schoonmaker v. Lloyd, 9 Rich. L.

(S. C.) 173; Taylor v. Carpenter, 2

Woodb. & M. I, 23 Fed. Cas. No.

13,785.

Transcript,— Where a statute

provides that a transcript from the

docket of a justice of the peace
" when certified by the justice hav-
ing control of such docket, shall be

evidence to prove the facts stated

in such transcript," a certificate stat-

ing or declaring that the paper to

which it is attached is a "tran-

script from the docket " of a speci-

fied justice "of the judgment ren-

dered by him in the above entitled

cause, and of all the proceedings
had by and before him in the cause,

so "ar as they appear upon his docket,

which is in my possession, and of
which docket and of said judgment
I have control " is sufficient without
any further statement that the tran-

script has been compared with the

original and is a correct copy. Good-
sell V. Leonard, 2t, Mich. 374.

92. A certificate by the custodian
of the record that the " within and
foregoing writing is a true copy of

a deed " on record in his office is

sufficient to render the copy admis-
sible although objected to on the

ground that it was certified to be a

copy of the deed itself and not of

the record, it being sufficiently clear

that the certificate meant a copy of

the record. Vickery v. Benson, 26

Ga. 582. To the same effect Preston
V. Robinson, 24 Vt. 583, where the

court says :
" It ought to be in-

tended that the clerk certified from
the record, the custody of which he
of right had, rather than from the

deed, the custody of which he could

not properly have."

93. Farrand v. Chicago & N. W.
R. Co., 21 Wis. 441. See" Dunn v.

Games, i McLean 321, 8 Fed. Cas.
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The certificate must show that the writing to which it is attached

is a copy of some record or document in the office, records or files

of the certifying officer,^* and must be sufficiently definite to show

to what it refers.^^

(B.) Completeness of Copy. — (a.) Generally. — A certificate which

states that the copy is a complete transcript or copy of a particu-

lar record sufficiently shows that the instrument which it authen-

ticates is a transcript of the whole record,^'' as does a certificate

which recites that the foregoing is a true copy of a specified rec-

ord°^ or of the record of certain proceedings,^^ or is an exemplifi-

No. 4,176. Compare Com. v. Foster,

3 Met. (Ky.) i.

94. Candy v. Twichel, 2 Root
(Conn.) 123. See Martin v. King's

Heirs, 3 How. (Miss.) 125.

Where a statute provides that the

commissioner of the state land of-

fice may furnish a true copy of any
field notes, maps, records, or papers

in his office appertaining to land ti-

tles or to original surveys of any of

the lands of the state, and that such

a copy when duly certified under his

seal of office may be competent evi-

dence, a certificate that a certain

document is a true and correct copy
of a certain designated section of

land " as shown on a government
plat on file in this ofiice " is insuf-

ficient to make the instrument admis-
sible because it fails to show that

such instrument is a true copy of

any map in his office. Wilson v.

Hofifman, 54 Mich. 246, 20 N. W. 37.

Where the proper clerk certifies that

a transcript of a record is a true

and perfect copy of the original pa-

pers in the case as fully as the same
appeared from the files and records

then in his office, the certificate

though not formal is sufficient be-

cause the papers of a cause when
filed become, under the statute, a
part of the record as fully as if

copied into the record book of the

court. Harding v. Larkin, 41 111. 413.

95. A certificate signed by the

clerk of the district court officially,

with seal of the court affixed, which
states " that the foregoing pages, num-
bered from one to , both
inclusive, contain a full, true and
complete transcript of all the pro-

ceedings in the matter of A. B., bank-
rupt, as the same appears of record

and on file in my office," but does not

describe or identify the papers in-

cluded in the transcript, is fatally

defective, since, on account of the
blank the court cannot tell what en-

tries and papers were intended to be
certified. Clements v. Taylor, 65
Ala. 363.

96. If a record of a foreign judg-
ment produced in evidence purports

to be a record and not a mere tran-

script of minutes from docket, and
the clerk certifies that it is truly

taken and copied from the records

of the foreign court, and that the

same is a full and complete transcript

of the proceedings had in the case,

and this attestation is certified to be
in due form, by presiding judge, it

will be presumed that the paper is a

full copy of the entire record, and
will be deemed sufficient. Shilling v.

Seigle, 207 Pa. St. 381, 56 Atl. 957.

A transcript of the record of pro-

bate proceedings was held sufficiently

authenticated by the clerk's certificate
" that the foregoing 25 pages of man-
uscript contains a true and correct

copy of all the proceedings had in the

probate court " in a particular estate
" as they appear of record in volume

2, transcribed probate records of said

county," although objected to on the

ground that the certificate did not

show that the record was a complete

transcript of all the proceedings in

the estate. O'Connor v. Vineyard
(Tex. Civ. App.) 43 S. W. 55.

97. Reber v. Wright. 68 Pa. St.

471 ; Edmiston v. Schwartz, 13 Serg.

& R. (Pa.) 135-

98. Peck & Walton v. Jule, 3 La.

320.

A certificate of the proper officer

that " the above is a true copy of the

proceedings had in the above case as

recorded in the minute-book remain-
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cation ,^^ especially where the copy exhibits an apparently entire

record/

Where the certificate recites that the paper to which it is at-

tached contains a true copy of certain enumerated originals which

ordinarily constitute a competent record it sufficiently shows that

the copy is a copy of the whole record,- unless the statute requires

a more specific statement.^

And where the whole record is not required to be introduced it

is sufficient that the certificate verify the correctness and complete-

ness of what it purports to show/

ing in the office of the secretary of

the land office," etc., is sufficient evi-

dence of its being a true copj^ of

the whole record unless it otherwise

appear from record itself. Harper z'.

Farmers' & ^Merchants' Bank, 7
Watts & S. (Pa.) 204.

99. The words in an attestation
" we have caused to be exemplified

"

was held a sufficient declaration that

the record was complete. Schoon-
maker v. Lloyd, 9 Rich. L. (S. C.)

1. Where a copy of a judicial rec-

ord shows an apparently complete
record of the proceedings in a case,

it is sufficient that the clerk certify

that it is a true copy. He need not

state that it is a full or complete
transcript of the whole proceedings.

Mudd V. Beauchamp, Litt. Sel. Cas.

(Ky.) 142; Radcliff v. Ship, Hard.
(Ky.) 292 (in which the certificate

was as follows :
" A copy, test,"

signed by the clerk with the initials

of his official position.) See also

Cofifee V. Neely, 2 Heisk. (Tenn.)

304-
2. A certificate of a clerk that the

foregoing contains a " true and per-

fect transcript " of certain enumer-
ated papers " as the same remain
now on file and of record " in his

office is sufficient where these papers
ordinarily constitute the records of a

case. The act of Congress does not
" require the clerk to certify that the

transcript is a copy of the record."

It could not be " a true and perfect

transcript unless it embraced every

paper properly filed and every entry

made of record in the cause." Cofifee

V. Neely, 2 Heisk. (Tenn.) 304, dis-

tinguishing Burton v. Pettibone, 5
Yerg. (Tenn.) 443, where it was
held that " to certify that the papers

were copied from the record on file
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is not certifying that the same is a
full and perfect transcript of the pro-

ceedings in a cause.

A copy of a record from another
state, certified to be a copy of the

judgment roll, is sufficiently certified

as an entire copy of the record, for

a correct copy of the whole of such
roll is an entire copy of record.

Clark V. Depew, 25 Pa. St. 509, 64
Am. Dec. 717.

3. A clerk's certificate that the

foregoing transcript is a full, true

and complete copy and transcript of

certain papers and proceedings in a

case, enumerating them, " and the

record entries of same in the above
/entitled cause, now on file and of

record in said office," is not a suffi-

cient compliance with the statute re-

quiring a certificate that the copy is

a full, true and complete transcript

of the record ; or in cases where a

complete record is dispensed with,

that the transcript is a complete copy
of all the papers and entries in the

cause. "The certificate in question

is specific in its character, while the

statute requires that it should certify

that it contained ' all the papers and
entries in such cause.' How are we
to know that the papers specifically

named were all the papers in the

cause? or how are we to know that

the words, ' the record entries of

same in the above entitled cause, now
on file and of record in said office,'

covered and embraced ' all the entries

in such cause?' The certificate does

not say that it contains all of the en-

tries, but only the record entries that

are on file and of record in his office."

Wiseman v. Lynn, 39 Ind. 250. But
see Gate v. Parks, 58 Lid. 117, note

following.
4. A certificate attached to a tran-

script of a part of the record of the
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(b.) Copy Certified To Be an Extract. — Ordinarily a certificate

which states that the writing to which it is attached is an extract

is not sufficient,^ at least where an extract would not be competent/'

yet a copy of a judicial record is not inadmissible merely because

it is certified to be a true extract from the record, where it shows
everything necessary to be recorded.'^

(c.) Effect of Recitals in Copy. — Recitals in the copy itself tending
to show that it is not a complete copy cannot prevail against the

certificate.^

(C.) Appeal.— The certificate authenticating a copy of a judg-
ment need not show the result of proceedings on appeal."

(D.) Date on Certieicate. — The fact that the certificate is not

dated does not serve to exclude the copy.^*'

(2.) Seal on Certificate. — (A.) Generally.— Where the certifying

proceedings in another case is not in-

sufficient because it does not state

that the copy is a full and complete
transcript of all the proceedings in

the other action. It is sufficient if

it states that the transcript is a true

and complete copy of what it pur-
ports to show. " There are many
cases wherein a party desires to use
only a part of a record, and if such
part is properly exemplified we think
it may be introduced as evidence
without requiring the party to obtain

the exemplification of the entire rec-

ord. Indeed, if the original papers
were present and offered as evidence
they would have to be introduced
separately, as, in that condition, they
are not written on a single roll."

Gale V. Parks, 58 Ind. 117, in which
a certificate that a transcript was a

true and complete copy of the com-
plaint, the judgment, the execution
and the return thereon, was held
properly admitted for what it was
worth. But see Wiseman v. Lynn,
39 Ind. 250, note preceding.

5. "Extract." — A certificate re-

citing that the annexed instrument
is an " extract " from the original
will not be received over an objec-
tion. Bellamy v. Hawkins, 17 Fla.

750.

6. A paper certified by the clerk
to be a true extract from the docket,
is inadmissible, as a true copy of all

on the docket relating to the 'case is

essential. Jay v. East Livermore, 56
Me. 107.

Competency of Extract As to
when an extract from a record is

competent, see supra, " Necessity of
Producing Complete Record."

7. Copies of the probate records
of a division of an estate among
heirs are not defective because the

register has certified the same to be
true extracts when he has copied
all that need be recorded to render
the division legal. Robinson v. Gil-

man, 3 Vt. 163.

8. Where a certified copy from the
general land office of an original

grant containing field notes identify-

ing the land recites that a plat of
the land is attached, the fact that the

copy does not show such a plat is

no objection to its admissibility, since

the recitals in the copy cannot pre-
vail against the certificate which
states that the copy is a true copy.
" In the absence of testimony it must
be presumed that the copy discloses

the instrument as it exists in the

land office." Hooks v. Colley, 22
Tex. Civ. App. I, 53 S. W. 56.

9. It need not appear from the
exemplification of a foreign judg-
ment that the judgment has not been
reversed on appeal—that is a matter
for the defense to show. Schoon-
maker v. Lloyd, 9 Rich. L. (S. C.)

173.

10. Stewart v. Trenier, 49 Ala. 492.

A duly authenticated copy of a plat

and survey of lands contained in a
confirmation of a Spanish grant from
the office of the surveyor general of

lands, south of Tennessee, being un-

der statute evidence, the fact that in

the certificate of authentication the

surveyor general puts no date makes

Vol. X
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officer has an official seal, his certificate to be admissible must be

under such seal.^^ But it is otherwise where he has no seal/- and

this is the rule by statute in some jurisdictions.^^ Where the stat-

ute provides for a certificate under seal, the seal must be attached.^*

In some jurisdictions a seal is unnecessary, at least where the

certifying officer is one ^vho is judicially noticed by the courts, ^^

or the statute providing for use of certified copies does not ex-

pressly require a seal.^'*

(B.) Private Seal.— The use of the private seal of an officer is

sometimes provided for by statute." but w'here a certificate by an

officer imder his official seal of office is required, a copy certified

under his private seal is not admissible^^ unless the official seal is

lost or mislaid. ^^

(C.) Time When Seal Is Aeeixed. — The time when the seal of a

court or officer is affixed to a certificate or other instrument is not

no diflference ; he certifies as survey-
or general, and the presumption is

that the certificate is true. Sessions

V. Reynolds, 7 Smed. & JNI. (Miss.)

130.

11. See infra, " Judicial Records,"
and Wickliffe v. Hill, 3 Litt. (Ky.)
33a.

12. See infra, III, 2, E.
13. See Naanes v. State, 143 Ind.

299, 42 N. E. 609 ; State v. Champion,
116 N. C. 987, 21 S. E. 700.

TTnder Act of Congress. — See in-

fra, VII, 2, D, e, (2.), (B.).

14. Jenkins z: Noel, 3 Stew.

(Ala.) 60; Chambers v. Jones, 17

Mont. 156, 42 Pac. 758; Ewing v.

United States, 3 App. D. C. 353 ; New
York V. Vanderveer, 91 App. Div.

303, 86 N. Y. Supp. 659; Allen v.

Thaxter, i Blackf. (Ind.) 399- In

Hotchkiss V. Glasgow, 5 ilcLean

424, 12 Fed. Cas. No. 6,717, a copy of

the record of a deed certified by the

recorder but not authenticated by
his seal of office was held inadmissi-

ble because not authenticated as the

statute required.

Municipal Records. — Corporate

Seal— Where by law it is provided

that the records of municipal corpor-

ations shall be admissible when cer-

tified under the seal, an exemplifi-

cation of a municipal ordinance is

not admissible unless duly certified

under the corporate seal. Central of

Georgia R. Co. v. Bond, in Ga. 13,

36 S. E. 299, holding that §5211
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Civ. Code providing that copies of
the records, documents and papers
in the ofiice of any officer of the

state or of any county thereof shall

be sufficiently attested by his certifi-

cate applies exclusively to public of-

ficers of the state and counties. It

has no reference to certificates by
municipal officers.

15. Weis v. Levy, 69 Ala. 209;
Biggs V. State, 55 Ala. 108.

A certified copy of a state land
grant by the register of the land of-

fice, although his seal of office is not
affi.xed to the certificate, is admissible

as courts take judicial notice of state

officials. State v. Cooper (Tenn.),

53 S. W. 391.

16. Stewart v. Trenier, 49 Ala.

492.

17. Under § 14, ch. 51, Rev. Stat,

papers, entries, records and ordin-

ances, or parts thereof, of any city,

village, town or county may be

proved by a copy thereof, certified

under the hand of the clerk or keep-

er thereof and the corporate seal, if

there be any; if not, under his hand
and private seal. City of East St.

Louis V. Freels, 17 111. App. 339.

18. Butler v. Durham. 38 N. C.

589.

19. Gadbald v. Planters" & Mer-
chants' Nat. Bank. 4 Ala. 516 (where
a copy certified under the private seal

of the clerk of the court was admit-

ted, the certificate reciting that the

official seal was lost or mislaid).
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material where it is upon the instrument when offered and re-

ceived in evidence.^"

(D.) Veru'Ication of Seal.— Where the certificate is made by an

officer whose seal is judicially noticed, the seal proves itself;"^ and

where a statute provides for the admission of certified copies under

the seal of the certifying officer no verification or proof of the seal

is necessary.-^

(3.) Official Capacity and Signature— (A.) Generally. — The official

character of a certifying officer need not be proved to render ad-

missible a copy officially certified by him,^^ nor is proof of his sig-

nature or handwriting necessary,^* at least where the court judi-

cially notices the officer and his signature."^ The certificate, how-

20. Maloney v. Woodin, ii Hun
(N. Y.) 202. In this case letters of

administration were offered and ex-

cluded on the ground that the seal

of the surrogate was not affixed to

them. But after an adjournment of

the hearing they were again offered,

this time with the seal affixed and
were admitted. This was held no
error. " If a seal is required and
is upon the instrument when offered

in evidence it is enough."

21. See article " Judicial No-
tice/' Vol. VII. and Cockran v.

State, 46 Ala. 714 (seal of court of

record).

22. The seal of the general land

office, and the signature of the com-
missioner thereof, to copies of pa-

pers required by law to be depos-

ited in that office, prima facie prove
themselves under the act of Congress
providing that copies of the records,

books and papers belonging to that

office, certified under the signature

of the commissioner and the seal of

the office, shall be competent evidence

in all cases where the originals

would be competent. " To require

proof of the genuineness of these

seals would be attended with diffi-

culty, little, if any, less than that

of procuring sworn copies. We are,

therefore, of the opinion that it \vas

the design of Congress to place the

seals of these offices on a footing

with the seals of courts of record."

Harris v. Doe, 4. Blackf. (Ind.) 369.

23. Gourdan v. Borino, Harp. (S.

C.) 221; Lemington v. Blodgett, 37
Vt. 210 (town clerk). But see

Stamper v. Gay, 3 Wyo. 322, 23
Pac. 69.

57-

The certificate of a justice of the

peace as to matters which he is au-
thorized by law to certify is suffi-

cient without other evidence of his

official capacit3% and the same is true
of the official certificate of the clerk

of a court. Talbot v. Bradford, 2

Bibb (Ky.) 316.

A Recital of his official character

by the certifying officer in his certifi-

cate is sufficient (Bixby v. Carskad-
don, 55 Iowa 533, 8 N. W. 354; Gal-
vin V. Palmer, 113 Cal. 46. 45 Pac.

172) ; and has been held to be un-
necessary. Barret v. Godshaw, 12

Bush (Ky.) 592.

Foreign Records— As to the ne-

cessity of proving or showing the of-

ficial character and the genuineness
of the signature of the certifying of-

ficer, see infra. " Foreign Records,"
and " Records of Sister States."

24. Com. V. Chase, 6 Cush.
(Mass.) 248.

A transcript of a justice is admis-
sible in evidence without proof of

his handwriting. Miller v. Miller,

5 N. J. L. 508; McDermott v. Bar-
num, 19 Mo. 204.

When the register of lands of

United States in the state of Mis-
souri certifies copies of papers re-

quired to be deposited in his office,

his handwriting need not be proved
in order to authorize such copies to

be given in evidence. Bryan v. Hick-
man. 4 IMo. 106.

25. Where the law expressly

makes the signature of the clerk

without a seal sufficient exemplifi-

cation of the records of his office,

and he is an officer required to be

commissioned by the governor, the

Vol. X
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ever, must be signed by the officer by whom it purports to be made.^*^

(B.) Addition of Title. — The officer must certify in his official

capacity; hence he must sign by his official title."''' But any de-

scription of the certifying officer is sufficient which identifies him
as the official custodian and proper certifying officer,-* and the ad-

dition of the initials of his office is sufficient.^^

(C.) When Same Oeficer Holds Two Oeeices.— Where an officer

holds two offices 'he must certify copies of the records in the official

capacity by virtue of which he is their custodian.^"

(4.) Mechanical Connection of Pieces of Eecord Certified and the Cer-

tificate— (A.) Generally.— Where a record consists of various

separate documents or papers each piece may be certified sep-

arately.^^ But where such a record is authenticated by a single

courts take judicial notice of such a

public officer of the state, and his

signature need not be proved. Pon-
der V. Shumans, So Ga. 505, 5 S. E.

502.

"The courts are- bound to take ju-

dicial notice of the names and official

signatures of all the sheriffs, jailers,

constables, clerks, and other officers

charged with public duties, without
any other evidence than is afforded

by the signature, accompanied by the

usual indicia of official station. They
will presume, until the fact is di-

rectly called in question, that one
who signs his name and follows it

by words or letters indicating a par-
ticular official character is such of-

ficer." Barrett v. Godshaw, 12 Bush
(Kv.) 592. See article "Judicial
Notice," Vol. VII.

26. Citizens' State Bank v. Bon-
nes, 76 Minn. 45, 78 N. W. 875.

27. See Donohoo's Lessee v.

Brannon, i Overt. (Tenn.) 327;
Stamper v. Gay, 3 'V^-'yo. 322, 23
Pac. 69.

A writing purporting to be a copy
of a certificate of survey, off'^red as

a copy of the town records and cer-

tified by J. H., " Register," was held
inadmissible because it did not ap-
pear of what body the certifying of-

ficer was the register. Wells v.

Tryon, 3 Day (Conn.) 489.

28. Anderson v. Blair, 121 Ga.

120, 48 S. E. 951, holding that an
extract from the minutes of a mu-
nicipal corporation certified by a per-
son described as " clerk of council

"

was admissible in evidence over an
objection that it was not certified by

Vol. X

the person holding the office of clerk
to the corporate authorities who were
described in the charter as "mayor
and council " of the city. " The of-

fice of clerk to the mayor and coun-
cil of Marietta is not one which need
be described in any particular way.
Any description is sufficient which
identifies the person who acts in

that capacity, and who as such has
custody of the official records of the
city."

An objection to a certified copy of
a deed is properly overruled where
the certificate shows that it was is-

sued from the office of the recorder
of the county in which the lands
Avere situated, and was signed by a
person designating himself as " re-

corder." Bixby V. Carskaddon, 55
Iowa 533. 8 N. W. 354.

29. Wynn v. Harmann's Devisees,

5 Gratt. (Va.) 157.

30. The offices of the clerk of
the county court and of the county
clerk of Cook county are distinct of-

fices although held by the same per-

son; and copies of the records in

the custody of the county clerk, cer-

tified to by the " clerk of the county
court " are not admissible, since they
should have been certified to by the
" countv clerk." Tifft v. Greene, 211

111. 389^ 71 N. E. 1030.

31. Dismukes v. Musgrove, 2 La.

335- Contra. Susquehanna etc. R.

Co. V. Quick, 68 Pa. St. 189.

Certified copies of the petition,

schedule, affidavit, and other papers

necessary in proceedings in insol-

vency, including a decree of final

discharge, although detached and cer-
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certificate the papers should be so attached as to show that the

certificate apphes to all of them.^^ It has been held, however, that

although the copy certified is on separate and detached sheets of

paper this does not of necessity make it incompetent,^^ and the fact

that the clerk's certificate is on a separate sheet of paper attached

to the copy of the judgment which it certifies does not render the

transcript inadmissible.'*

(B.) Certificate on Loose Piece of Paper. — But it has been held

that an officer's certificate forming part of the authentication of a

copy must be attached to the copy and not on a loose piece of

paper.'^

(C.) Certificate Covering Two Distinct Records. — One certificate

may cover copies of two or more distinct records of the certifying

officer if it is attached to and refers to them.'^ This rule applies

tified to separately, are admissible as

the record of the proceedings to sup-

port a plea of discharge in insolven-

cy. Goldstone v. Dandson, i8 Cal.

41. But see Ordway v. Conroe, 4
Wis. 45; Stark v. Billings, 15 Fla.

318.

In an action on a judgment ren-

dered in an inferior court of another
state vi^here the plaintiff attached to

his petition a transcript of the dec-

laration and judgment in the original

suit, it was held that he was properly
permitted to introduce this transcript

and another one subsequently ob-

tained which contained in addition a
copy of the original writ and the

service thereon. It was not " in-

cumbent on the plaintiff to obtain

a transcript of the whole record; or,«|

if it was, that it should all be in one
transcript. He might have contented
himself with introducing the last rec-

ord, but he appears to have intro-

duced both, and we see no reason for

excluding the second. It was only
necessary for the court to be satis-

fied with the verity of the record."

Lattourett v. Cook, i Iowa i, 63
Am. Dec. 428.

32. Herndon v. Ginnis, 16 Ala.

261.

33. The fact that a certified copy
of a judicial record is on three dis-

tinct sheets of paper not attached or
connected together does not of neces-
sity render it inadmissible. " It is

by no means fatal to the evidence,
although it is certainly improper to
certify records in the way that this

is in sheets unconnected by some fas-

tening, but if the court upon inspec-

tion is satisfied (as we are in this

case) with the verity of the record
that is sufficient." United States v.

Wood, 2 Wheel. Cr. Cas. (N. Y.)

32s, 28 Fed. Cas. No. 16,757.

34. Woodworth v. McKee, 126

Iowa 714, 102 N. W. 777, where the
clerk's certificate was on a separate

sheet of paper attached to a copy o^

the judgment rendered in another
state and recited that the " forego-

ing" was a true and complete coi^y,

etc.

Where the copy consists of several

separate sheets of paper and the cer-

tificate is also on a separate sheet,

if the whole is bound together with

a string, sealed with the seal of the

court, it is admissible. Schoonmaker
z'. Lloyd, 9 Rich. L. (S. C.) 173.

35. The judge's certificate authen-
ticating a copy of a judgment from
another state must be attached to the

copy and not on a loose piece of

paper. Norwood v. Cobb. 20 Tex.

588; citing, as holding the same Mc-
Farland v. Harrington, 2 Bay (S.

c.) 555.

36. City of Portland v. Besser,

10 Or. 242, disapproving Newell v.

Smith, 38 Wis. 39; Sherburne v.

Rodman, 51 Wis. 474, 8 N. W. 414,

which lay down a contrary rule.

Where several copies of assign-

ments on file in the patent office were
attached together and annexed to

them was a certificate of the commis-
sioner that " the annexed is a true

copy from the records of this office,"

it was held that the certificate cov-

Vol. X
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to copies of records of judgments and of judicial records generally.^^

(5.) Statutes.— (A.) Generally. — Statutes providing the method

by which copies may be certified must be strictly complied with,

both as to the officer who certifies/^ and the manner of certifi-

cation.^'*

Where a statute prescribes what the certificate must show, its

ered all the copies and not a partic-

ular one, although the singular num-
ber was used in the certificate. Good-
year V. Blake, lo Fed. Cas. No.

5,560.

37. The transcripts of two judg-

ments of a justice of the peace writ-

ten on the same sheet of pag^er may-

be authenticated by one certificate

of the justice including in its terms

both transcripts. Remington v. Hen-
ry, 6 Blackf. (Ind.) 63.

A transcript of two judgments
from another state where they are

against the same person and from
the docket of the same justice may
both be properly authenticated by
one certificate of the clerk of a court

of record ; a certificate of authenti-

cation to each is not necessary in

such case. Railroad Bank v. Evans,

32 Iowa 202.

Where the records of two suits

from a sister state sewed together

were each duly certified by the clerk

of the court, the fact that there was
but one certificate of the judge,

which was attached to the end of the

second record, did not render the

evidence inadmissible where the

judge's certificate referred to both

the preceding certificates of the

clerk. West Syndic & Co. v. Mc-
Connell, 5 La. 424, 25 Am. Dec. 191.

38. A copy of the record of the

probate court certified by the judge

of that court to be a true copy, but

not certified by the clerk, is not ad-

missible where the statute provides

that the record may be proved by

a copy certified under the hand of

the clerk and the seal of his office,

or, in case of his absence or inabil-

ity, by an examined or sworn copy.

The statute " by strong implication
"

evinces " the intention of the legis-

lature to confine the power of mak-
ing a copy proof of the existence and
contents of a record by a mere cer-

tificate, to an officer specially ap-

Vol. X

pointed for that purpose, and whose
fidelity is secured by his official oath
and the penal sanction provided for

its violation. It may be added that

it seems eminently fit and proper
that the officer who alone is author-
ized to make and is bound to keep
the record, should be the only per-

son authorized by his signature and
seal alone, to prove the existence of

such record and its contents." Dib-
ble V. Morris, 26 Conn. 416.

39, Sykes v. Beck (N. D.), 96 N.
W. 844; Dikeman v. Parrish, 6 Pa.

St. 210, 47 Am. Dec. 455 ; Painter v.

Hall, 75 Ind. 208. See supra. III, 2,

D, X, (I.).

A copy of an assessment roll

sworn and certified to by the clerk

of the department of taxes, before a
notary, but not under the seal of the

clerk's office or of the department, is

not competent evidence of the facts

therein contained because not authen-
ticated in accordance with § 933 Code
Civ. Proc, which requires that copies

of public records to be competent
must be certified by the clerk or of-

ficer having the custody of the orig-

inal, or his deputy or clerk appointed
pursuant to law, under his official

seal, or by the presiding officer, sec-

retary or clerk of the public body
or board, and except where it is cer-

tified by the clerk or secretary of

either branch of the legislature, under
the official seal of the body or

board. " The provisions of the Code
are to be strictly complied with,

as only in the manner and form
therein prescribed can a transcript

be received in evidence. Either the

books and officers themselves, who
have knowledge of the subject, must
be produced, or the certificate must
be evidenced by a proper officer,

with the proper seal of the officer at-

tached." City of New York v. Van-
derveer, 91 App. Div. 303, 86 N. Y.

Supp. 659.
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provisions must be substantially followed to render the copy ad-

missible.*° But it is not essential that the words of the statute

be used.*^

(B.) Form of Certificate Provided by Statute. — Although a statute

provides a form of certificate for use by the certifying officer, a

copy authenticated by a certificate which is not in exact verbal

conformity with the statutory form is not inadmissible if the cer-

tificate contains the substance of all that is required by law.*-

(C.) Comparison. — Where the statute requires the certificate to

state that the transcript has been compared with the original, a

certificate containing no such statement is insufficient to render

the copy admissible/^

y. Certificate as Evidence. — (1.) Generally. — The sole function

of the certificate being to authenticate the copy to which it is an-

40. Smith V. United States, 5

Pet. (U. S.) 292; United States v.

Harrill, i McAll. 243, 26 Fed. Cas.

No. 15,310; Ewing V. United States,

3 App. D. C. 353; Phelps z>. Tilton,

17 Ind. 423 (in which the failure of

the presiding judge to state in his

certificate that he was " of such

court " was held fatal where the-

statute required such statement).

Indiana Statute— A statute in

Indiana requires the certificate at-

tached to a copy to show that the

copy is a " full, true and complete
"

transcript. Various expressions used

in certificates have been held not a

sufficient compliance with this stat-

ute. Tull V. David, 27 Ind. 377 (a

statement that " the foregoing is a

true transcript" is not sufficient);

Weston V. Lumley, 33 Ind. 486 (a

statement that " the foregoing is

truly copies from the records " held

insufficient) ; Painter v. Hall. 75 Ind.

208 (a statement that the writing is

a "true copy" is not sufficient);

Naanes v. State, 143 Ind. 299, 42 N.

E. 609 (the same). But certain ex-

pressions though not exactly the same
as those used in the statute have

been held sufficient. Bailey v. Mar-
tin, 119 Ind. 103, 21 N. E. 346 (a
" true and correct copy " held the

equivalent of a " true and complete

copy") ; Anderson v. Ackerman. 88

Ind. 481 (the same) ; Fisher v. Ham-
ilton, 49 Ind. 341 (the same)._ And
where the statute requires a justice

to certify a " true and complete tran-

script " but does not prescribe the

form of the certificate, the expression

" a true and correct " copy sufficiently

attests the completeness of the copy.

Collier v. Collier, 150 Ind. 276, 49
N. E. 1063. So under the same stat-

ute a statement that the transcript

was " a correct statement of the pro-

ceedings had before" the justice was
held sufficient. Yeager.f. White, 112

Ind. 230, 13 N. E. 707.

41. See People v. Tobey, 153 N.
Y. 381, 47 N. E. 800; Piatt V. People,

29 111. 54-

Under a statute making copies of

papers, records, entries, and docu-
ments filed or recorded in accordance
with law in the office of any public

officer competent evidence, when cer-

tified by the officer, " to be a true

transcript, compared by him with the

original in his office," a copy of a

statement of lien was held admissible-

when certified by the county clerk to

be a true copy " of statement of lien,

and of the whole of said original

record, as compared by me," al-

though 'objected ta on the ground
that the certificate did not show that

the copy was compared with the

original statement on file in the

clerk's office. Huntoon v. O'Brien,

79 Mich. 227, 44 N. W. 601.

42. Bills V. Keeslcr. 36 ]\Iich. 69.

43. Nolan v. Nolan, 35 App. Div.

339, 54 N. Y. Supp. 975. See also

Redford v. Snow, 46 Hun (N. Y.)

370; Huntoon z\ O'Brien, 79 Mich.
'227. 44 N. W. 601.

Where a statute requires the cer-

tifying officer to state that the copy

has been compared by him with the

original, a certificate which states

Vol. X
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nexed, it is not of itself evidence," though it may be competent to

show certain facts in relation to the record or document certified

which do not appear from the copy/^

(2.) What Certificate May Properly State as to Completeness of Record.

WHiile the officer may properly certify that the copy contains all

of the records or files in a particular case as they appear of rec-

ord,'*° his certificate that the transcript contains all of his record

which is relevant and material to a particular point is not compe-

tent evidence of the completeness of the extract.*'' But it has been

merely that the copy has been com-
pared without saying by whom is

insufficient. Stevens z'. Supervisors

of Clark County, 43 Wis. 36.

44. Johnson & Clark v. Mays &
Meeks, 8 Ark. 386.

Statements in the clerk's certifi-

cate attached to a copy of a judicial

record that no proceedings to review
the judgment had been taken, that

it was now too late to take any, and
that the judgment had become abso-

lutely final, and bore interest at the

rate of seven per cent., were held

mere hearsay and opinion and inad-

missible. Barber t'. International Co.

of Mexico, 73 Conn. 587, 48 Atl. 758.

45. See notes to following section.

The commissioner of the general

land office has authority to give cop-

ies of maps as well as titles of rec-

ord in his office, and his certificate

may be received to show the connec-
tion cf the maps with the titles and
thus to show prima facie that a sub-

sequent survey conflicts with a prior

one ;
" otherwise it might be necessary

to take his deposition to show the

connection of records appertaining to

and constituting parts of the same
title, which would be attended with
great inconvenience without any cor-

responding benefit." Hollingsworth v.

Holshousen, 17 Tex. 41.

46, Barber v. International Co. of

Mexico, 73 Conn. 587, 48 Atl. 758
(statement in certificate that copy
embraces all the files in the case is

prima facie evidence that no proceed-

ings in review had been instituted).

Where a transcript of an imperfect

record of another case was offered in

evidence in support of a sheriff's sale

and deed and showed the judgment
and execution, it was held that be-

ing introduced collaterally they were
properly admissible, although the
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clerk certified that the transcript con-

tained a true copy of the record and
proceedings of the court in the action
" so far as they can be found on the

records or amongst the files of the

court." The court said :
" If the

official keeper of the records is not
competent to certify that, so as to

make it evidence, we know not what
matters are within his province to

certify." Lanning v. Dolph, 4 Wash.
C. C. 264, 14 Fed. Cas. No. 8,073.

47. Bellamy v. Hawkins, 17 Fla.

750. See also Griffith v. Tunck-
houser. Pet. C. C. 418, 11 Fed. Cas.

No. 5,823; Griffith v. Evans, Pet. C.

C. 166, II Fed Cas. No. 5,822. But
see Hoffman v. Pack, 114 Mich. I,

71 N. W. 1095.

The return to the county treasurer

made by a town collector of unpaid
taxes cannot be proved by an alleged

copy authenticated by the certificate

of the deputy comptroller that the

paper is a correct extract from the

original and contains all of the orig-

inal relating to a certain piece of land,

since it is not within the province of

such officer to determine what is or

what is not material to the issues of

the case. He can only certify to the

correctness of the copy. Wood v.

Knapp, 100 N. Y. 109, 2 N. E. 632.

But in a proceeding to set aside a
tax deed as a cloud upon title, the

form of the certificates attached to

the certified copies of the judgment
record and other records offered in

evidence was " that the foregoing is

a true copy, . . . in so far as said

record relates to the premises des-

scribed in the foregoing copy." An
objection to them as insufficient was
held without force. Glos v. Stern,

213 111. 325, 72 N. E. 1057. See also

Hoffman v. Pack, 114 Mich, i, 71 N.
W. 1095.
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held that the officer's testimony to that effect is competent in sup-

port of such a certified copy.**

z. Error in Copy. — A certified copy is not conchisive evidence

of its correctness, but other copies certified by the same officer or

supported by the testimony of a witness are admissible to show
errors in the former.*^

E. Judicial Records. — a. Generally. — As a general rule ju-

dicial records and documents need not themselves be produced when
relevant and material, but may be proved by properly authenticated

copies.^**

b. Plea of Nul Tiel Record. — At common law on a plea of mil

tiel record the original record or an exemplification thereof was
required to be produced,^^ but the modern rule is that even under

48. A certifying officer may prop-
erly testify that the transcript of a
portion of certain records certified by
him to contain all of the record re-

lating to a particular matter does in

fact contain everything in the record

which pertains to that matter. Hoff-
man V. Pack, 114 Mich. i. 71 N. W.
1095. The court basing its holding
on the rule permitting a witness to

testify to the result of his examina-
tion of books.

49. A certified transcript of a
judgment is only prima facie evidence
of the judgment itself and does not
preclude defendant from showing the

true amount of judgment. This may
be done either by introducing another
transcript for the true amount, certi-

fied by the same officer, or by copies

connected with parol proof of their

correctness. Pryor v. Beck, 21 Ala.

393-
50. Alabama. — Childs v. State,

55 Ala. 28; Lyon v. Boiling, 14 Ala.

753.

Arkansas.— Denton v. Roddy, 34
Ark. 642.

Florida. — Walls v. Endel, 20 Fla.

86; Ashmead v. Wilson, Exr., 22 Fla.

255-

Georgia. — Allen v. Lindsey, 113

Ga. 521, 38 S. E. 975-
Illinois. — Thompson v. Mason, 4

111. App. 452.

Indiana. — Redman v. State, 28

Ind. 205.

Louisiana. — State v. Roland, 38
La. Ann. 18.

Maine. — Folsom v. Cressey, 73
Me. 270.

Maryland. — Shipley v. Fox, 69
Md. 572, 16 Atl. 275.

Massachusetts. — Com. v. Quigley,
170 Mass. 14, 48 N. E. 782.

Missouri. — Littleton v. Christy's
Admr., 11 Mo. 390.

Minnesota. — Fitzpatrick v. Simon-
son Bros. Mfg. Co., 86 Minn. 140,

90 N. W. 378.

Nebraska. — Burge v. Gandy, 41
Neb. 149, 59 N. W. 359.

N'ew York. — Baker v. Kingsland,
10 Paige 366; Handy v. Greene, 15

Barb. 6a i (exemplified or sworn
copy) ; Townshend v. Wesson, 4
Duer 342.

North Carolina. — Ward v. San-
ders, 28 N. C. 382; State V. Hunter,

94 N. C. 829 ; McLeod v. Bullard, 84
N. C. 515; Rainey v. Hines, 121 N.

C. 318, 28 S. E. 410.

South Carolina. — Brown's Admr.
V. Winn, 2 Brev. 297.

Texas. — Warren v. Frederichs, 76
Tex. 647, 13 S. W. 643; Collins v.

Ball, 82 Tex. 259, 17 S. W. 614, 27

Am. St. Rep. 877.

Document on File Which Is Also

Copied Into Record— Although a

document forming part of the files in

a case, or the substance of it, is re-

corded in the record, a copy certified

to be a true copy of the original

document is nevertheless admissible.

Robinson v. Gillman, 3 Vt. 163, hold-

ing that a certified copy of the war-

rant for the division of an estate

forming part of the files of the pro-

bate office are admissible, although

the substance of the warrant was
written at length in the record.

51. Bettis, Admr. v. Taylor, 8
Port. (Ala.) 564.

Vol. X
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such a plea the record may be proved by a properly authenticated

copy.^^

c. Exemplification. — A judicial record is provable at common
law by an exemplification thereof.^^

d. Sworn or Examined Copy. — (l.) Generally.— A sworn or

examined copy of a judicial record is competent primary evidence

of its contents.^*

(2.) Justice Court.— This rule applies to the records of a justice

of the peace court,^^ unless statutes otherwise provide.^^ And
where a copy of such a record is not certified in such a manner as

52. Wentworth v. Keazer, 30 Me.

336 (a certified copy of a justice's

judgment is admissible on a plea of

mil tiel record) ; Ware v Bennett,

18 Tex. 794.

53. A transcript of a justice's

judgment filed in a county clerk's

oflfice, and the entry of a judgment
thereon by the county clerk as pro-

vided by law, may be proved by an
exemplification thereof. Tuttle v.

Jackson, 6 Wend. (N. Y.) 213.

Exemplified copies of judgment
records and executions properly au-

thenticated under the seal of the

court are admissible in evidence

without a certificate of the clerk stat-

ing that the exemplification contains

the whole of the record, since the

statute requiring such certificate does

not refer to exemplifications " which
are of a higher character and pur-

port to proceed from a different

source." Merritt v. Lyon, 3 Barb.

(N. Y.) no.
54. Magee v. Scott, 32 Pa. St.

539; Gaines v. Relf, 12 How. (U.

S.) 472, 522; Bettis' Admr. v. Taylor,

8 Port. (Ala.) 564 (sworn copy of

execution) ; Miller v. Gee, 4 Ala.

359 (administration bond).
A record offered in evidence which

is not authenticated with the seal of

the court may be proved by parol

testimony to be a true copy of the

record. An exemplification of a

record is of no higher authority than

a sworn copy. Porter v. Cox, i

Morris (Iowa) 494.

55. Welsh V. Crawford, 14 Serg.

& R. (Pa.) 440; Bonis v. Campbell,

71 Ala. 271 ; Watson v. State, 63

Ala. 19.

Where a justice's proceedings are

evidence in a cause, it is not neces-

Vol. X

sary to produce the original papers,

but sworn copies compared by any
competent person to whom the jus-

tice will entrust the originals for that

purpose are admissible. Jones v.

Davis, 2 Ala. 730.

A sworn copy of an execution is-

sued by a justice of the peace is com-
petent primary evidence. Henkle v.

German, 6 Blackf. (Ind.) 423.

56. Where a defendant justifies

the taking and conversion of prop-

erty under a judgment rendered by

a justice of the peace, the judgment
cannot be proved by the production

of a sworn copy of the justice's dock-

et proved by the oath of the justice

to be a true copy, since the docket

itself is the best evidence of its con-

tents; and if the justice is neither

dead nor absent it should be pro-

duced. But this seems to be by vir-

tue of several statutory provisions

regulating proof of the proceedings

before justices. " It is true in some
states ... it has been held that

sworn copies of the entries in a jus-

tice's docket are admissible as pri-

mary evidence upon the ground that

they are public books which ought

not to be removed and of which the

law therefore permits copies ; but this

is in the absence of any statutory reg-

ulations on the subject. ... In

this state the whole subject relating

to the proof of judgments rendered

by a justice of the peace is regulated

by statute and proof must be made
in conformity with its requirements."

Pratt z: Peckham, 25 Barb. (N Y.)

195. holding that under the statute

the primary evidence of proceedings

before justices is either the record

itself or a certified transcript.
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to be competent it will be admissible as a sworn copy if supported

by the testimony of a competent witness.^'^

e. Certified Copies. — (l.) Generally.— The records of a court

and the documents properly on file therein may be proved by a duly

certified copy thereof/'^

Mere Summary Insufficient.— The copy must be a literal copy and
not a mere summary or historical statement of the proceedings

shown by the record.^®

(2.) In Same Court. — Where a record of the court in which the

cause is pending becomes material the common law rule was that

an office (certified) copy was sufficient*^'' except upon a plea of

mil tiel record when the original must be produced.®^

57. Wilkinson v. Vorce, 41 Barb.

(N. Y.) 370.

A transcript of a justice's record
when not certified as required bj'

statute may be proved bj- the oath
of the justice himself. Wilber v.

Goodrich. 34 Mich. 84; Goodrich v.

Burdick, 26 Mich. 39.

58. United States. — United
States V. Makins, 26 Fed. Cas. No.
15.710.

Alabama. — Lyon v. Boiling, 14

Ala. 753-

Arkansas. — Chipman v. Fambro,
16 Ark. 291.

Colorado. — McAllister v. People,

28 Colo. 156, 63 Pac. 308.

Georgia. — Roe v. Doe, Dud. 168.

Indiana. — Blizzard v. Bross, 56
Ind. 74.

Iowa. — Dupont v. Downing, 6

Iowa 172.

Kentucky. — Cornelison v. Brown-
ing. 9 B. Mon. 50; Ratcliff v. Trim-
ble, 12 B. Mon. 32.

Louisiana. — State v. Roland, 38
La. Ann. 18 (copy of coroner's in-

quest certified by clerk of criminal
district court).

Maine. — Gray v. Garnsey, 32 Me.
180; Hammatt v. Emerson, 27 Me.
308, 46 Am. Dec. 598.

Massachusetts. — Com. v. Phillips,

II Pick. 28.

Mississippi. — Scroggins v. Ho-
worth, I Cush. 514.

Nebraska. — Morrison v. Boggs, 44
Neb. 248, 62 N. W. 473.
New Hampshire. — Willard v.

Harvey, 24 N. H. 344.
Tennessee. — Hall v. Hall, 59 S.

W. 203.

Te.x'as. — Winters v. Laird. 27 Tex.
616; Baylor v. Tillebach, 20 Tex.

Civ. App. 490, 49 S. W. 720; Mills V.

Howeth, 19 Tex. 257, 17 Am. Dec.

331.

Where the original record of an
administrator's account is compe-
tent, a certified copy is admissible.

Logan V. Troutman, 3 A. K. Marsh
(Ky.) 66.

In an action for malicious prose-
cution, a copy of the indictment duly
certified is admissible in evidence,

and the original need not be pro-
duced. Fant v. McDaniel, i Brev.
(S. C.) 173. See also Kolterman v.

Stelzer, 7 Watts (Pa.) 189.

An assignment in insolvency filed

in the probate court may be proved
in all cases by a certified copy from
this court since the original is by
statute to remain on file as a basis

of future proceedings in the settle-

tnent of the insolvent estate. Hart v.

Stone, 30 Conn. 94, holding that the

assignee need not produce the orig-

inal assignment.

A Deposition filed and used in a

cause for which it was taken may
be proved by a certified copy. Ham-
matt V. Emerson, 27 Me. 308, 46 Am.
Dec. 598.

59. Succession of Bowles, 3 Rob.
(La.) 33; Thompson & Lively v.

Mann. 53 W. Va. 432. 44 S. E. 246.

An historical statement of the pro-

ceedings had in a cause, duly certified

by the clerk, is not evidence — a

copy of the record should be certified.

Barry's Lessee v. Rhea, i Overt.

(Tenn.) 345-
60. West Jersey Traction Co. v.

Board of Public Wks., 57 N. J. L.

313, 30 Atl. 581.

61. Adams z-. State, n Ark. 466.

See also Anderson v. Dudley, 5 Call.

Vol. X
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(3.) Statutes.— (A.) Generally. ^— In some jurisdictions there are

statutes providing for the use of certified copies of the records and

proceedings of courts.*'^ General statutes providing for the ad-

missibiHty of certified copies of public records and documents ap-

ply to the records and documents of courts.''^

(B.) Admissible Only When Relevant. — Although a statute pro-

vides that copies of judicial records shall be admissible in all cases

when authenticated in a prescribed manner, such copies are only

admissible when they are relevant to the issues,*'*

(C.) In Same Court. — Under a statute making competent a cer-

tified copy of the records of a court the copy is admissible even

in the court to which the record belongs.®^

(D.) Defects in Record. — Under such a statute it has been held

that the fact that the record is defective although it may affect the

validity of the proceedings does not render the copy inadmissible.*^^

(Va.) 529; Burk v. Tregg, 2 Wash.
(Va.) 215.

62. Heedless v. Jernigan (Fla.),

35 So. 656; Baxter v. Pritchard, 113

Iowa 422, 85 N. W. 633; Hinchman
V. Ballard, 7 W. Va. 152; Kennard

V. Carter, 64 Ind. 31 (certified copy

of record of justice court competent

under statute) ; Wiseman v. Risin-

ger, 14 Ind. 461 (copy of the record

of a court of conciliation competent
under the statute) ; McDermott v.

Barnum, 19 Mo. 204 (records of jus-

tice of peace).

Texas Statute— § 2306, Rev. Civ.

Stat, provides that copies of the rec-

ords of the courts of the state, cer-

tified under the hand and seal of

the lawful possessor of such records,

shall be admissible wherever the

originals would be. Wren v. How-
land, 33 Tex. Civ. App. 87, 75 S. W.
894. Under this statute certified

copies of the order of the commis-
sioners' court announcing the result

of a local option election are admis-
sible. Johnson v. State (Tex. Crim.)

55 S. W. 968; Frickie v. State, 40
Tex. Crim. 626, 51 S. W. 394.

Instruments Filed in Other Ac-

tions— Where the statute provides

that in an action upon a written in-

strument which has been filed in an-

other action thereon in any other court

of the state, a certified copy thereof un-
der the hand and seal of the court
in which the original is filed shall

be admissible in evidence the same

Vol. X

as the original, such a certified copy
is not admissible if the action on the

instrument is in the same court in

which the copy is ofifered. Morrison
v. Bean, 22 Tex. 554.

63. Shipley v. Fox, 69 Md. 572,

16 Atl. 275 (bond filed to dissolve

attachment).
64. Ordway v. Conroe, 4 Wis. 45.

65. Preston v. Evans, 56 Md. 476.

66. Under a statute making copies

of public records competent the same
as the originals, it was held no
valid objection to a copy of a judg-
ment that the transcript thereof did

not show that the court by which the

judgment was rendered convened,

and that a judge presided; nor that

it did not have the signature of the

presiding judge, nor that it failed

to show that the minutes of the court

of the term at which the judgment
was rendered had been signed by
the judge. The document appeared

on its face to be the record of a

court and was duly certified as such.
" Defects in the proceedings on
which the judgment was based, and
which might be manifest on the face

of the transcript, whilst they might
be availably urged to either impair

or wholly destroy the validity of

the judgment, would not render the

copy of the record inadmissible, but

would relate rather to the weight

of the evidence, and the effect, force

or value of the purported judgment."
Mitchusson v. Wadsworth, i White
& W. (Tex.) §976.



RECORDS. 907

But the record must be in fact a record and not a mere informal

recital.*'^

(4.) Signature of Court. —^.Although a certified transcript of a

judgment"^ or the minutes^^ of a court fails to show that the re-

quired signature of the judge was subscribed to the original the

copy is not thereby rendered inadmissible, the presumption being

that the original was properly signed, and this rule applies as well

to properly authenticated transcripts of the judicial records of sis-

ter states/**

(5.) Clerical Errors in Copy. — A clerical error in a certified copy
of a judicial record does not render the copy inadmissible where
it clearly appears from the context what the true purport of the

original is.'''^ And errors in copying may be corrected by intro-

67. Bnrge v. Gandy, 41 Neb. 149,

59 N. W. 359, holding that a record

which was a mere recital that judg-

ment had been rendered was not ad-

missible. But the same formahty in

the records of a justice of the peace

is not required. Com. v. Foster, 3
Met. (Ky.) i.

68. A certified copy of a judg-
ment entered in the minutes of the

court is admissible ahhough it does

not show the signature of the judge.
" The minutes of the court import
verity, and a copy of a judgment ap-

pearing in them carries with it the

presumption of all facts essential to

its validity. It is not necessary that

the signature of the judge should be
attached to every copy issued by the

clerk of judgments appearing in the

minutes. The fact that the judg-
ment appears in the minutes is suf-

ficient, and that fact is properly
shown by the certificate of their cus-

todian." King V. Duke (Tex. Civ.

App.), 31 S. W. 335-

Where the transcript of a judg-
ment is duly authenticated by the

proper clerk it cannot be excluded
as incompetent evidence merely be-

cause it failed to show that the en-

try of the judgment was signed by
the judge of the court, although the

statute requires such signature, for

in such case the presumption is that

the proceedings were regular and that

the judge discharged his duty by
signing the record. Anderson v.

Ackerman, 88 Ind. 481 ; Adams v.

Lee, 82 Ind. 587. But see Danger-
field's Exrx. V. Thruston, 8 Mart.
N. S. (La.) 232.

69. Where the law provides that
the minutes of a court shall be
signed by the judge, but if not
signed they shall be valid unless
repudiated by the court, a copy of

the minutes of an order certified by
the ordinary under seal to be a copy
of the records of his ofiice is admis-
sible, although the order does not
purport to have been signed by the
ordinary. " In the absence of other
proof the presumption is that the
ordinary signed the minutes from
which the certified copy of the order
purports to be an extract." Smith v.

Ross, 108 Ga. 198, 33 S. E. 953.
A transcript of a judicial record of

a domestic court of superior juris-

diction, properly authenticated, need
not show that the judge signed the
proceedings of each day. The auth-
entication is itself evidence of that

fact. Adams v. Lee, 82 Ind. 587.

70. Dean v. Stone, 2 Okla. 13, 35
Pac. 578. But see Morris v. Patchin,

24 N. Y. .394, 82 Am. Dec. 311.

Record of Sister State Where
a transcript of tlie record of a de-

cree purporting to have been render-
ed by a court of record of an-
other state has been duly certified

under the act of Congress, embodied
in § 3830 of the code, this is suffici-

ient evidence of the validity of such
decree, although it does not appear
to have been signed by the chancellor.

Nor, in such case, is it at all essential

to show that he signed the minutes
of the court by which such decree
was rendered. McFarland v. Fricks,

99 Ga. 104, 24 S. E. 868.

71. Daniel z: State, 114 Ga. 533,

Vol. X
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ducing another properly certified copy of the defective portion.'^^

(6.) Preliminary Filing.— Since certified copies of judicial records

are competent, independent of any statute, general statutes relating

to the use of certified copies and requiring them to be filed among
the papers of the case previous to the trial do not apply to a cer-

tified copy of a judgment or other judicial record.''^

(7.) Probate Court. — (A.) Generally. — The records and proceed-

ings of a probate court when relevant may be proved by a certified

copy.''*

A certified copy of the order granting administration on an es-

40 S. E. 805. In this case what pur-

ported to be a certified copy of a

sentence of the city court of Jeffer-

son was offered in evidence. The
caption of the paper was " Georgia,

Jackson County. In the city court

of said county, State of Georgia

versus Will Daniel. Accusation for

larceny, and plea of guilty." The
sentence was signed " W. W. Stark,

judge city court, Jefferson." It was

certified by the clerk of the city court

of Jefferson to be " a true extract

from the minutes of the city court

of Jefferson." The certificate being

signed J. L. W., " C. C. C. J." was
objected to on the ground that it

appeared to be a sentence from the

city court of Jackson county and not

from the city court of Jefferson, and
that the defect was not cured by the

certificate of one purporting to be

clerk of the city court of Jefferson.

The objection was held properly

overruled. " The words 'in the city

court of said county ' appearing in

the caption were plainly the result

of a clerical error, either in making
out the original sentence or in

transcribing it from the minutes of

the court."

In an action on a judgment ren-

dered in a sister state the transcript

of the record described the plaintiff

as " Julia A. Chapman " and as "Julia

Ann Chapman." The certificate of

the clerk attached to the transcript

was to the effect that his books con-

tained " a true and complete record

of the plaint, proceedings and judg-

ment, of which the foregoing is a

true copy, in the case of Ann Chap-
man against Benjamin Conley and
others," it was held that taking the

Vol. X

certificate in connection with the

copy of the record the latter was
sufficiently identified and the clerical

mistake in the certificate did not

vitiate it. Conley v. Chapman, 74
Ga. 709.

Where a date in a certified copy
of a judicial record has by manifest
clerical error been improperl}^ de-

scribed, and the true date is obvious-
ly inferable from other parts of the

record, the error may be disregarded
and the copy received in evidence as

if the true date appeared directly

instead of indirectly. Head v.

Woods, 92 Ga. 548, 17 S. E. 928.

72. Objection to the copy of a
record of another suit that it does
not contain the signature of the

judge is overcome by the introduc-

tion of another copy of the judgment
alone bearing signature, and the rec-

ord will then be taken as complete
and authentic, especially where the

date, amount and number of such
judgment corresponds with the other
parts of the record. Dangerfield v.

Thrustin's Heirs, 8 Mart. N. S.

(La.) 232.

73. McDaniel v. Weiss, 53 Tex.

257; Winters v. Laird, 27 Tex. 616;
Kerr v. Oppenheimer, 20 Tex. Civ.

App. 140, 49 S. W. 149.

74. Thornton v. Campton, 17 N.
H. 338; Breedlove v. Dennie (Ind.

Ten), 53 S. W. 436; Houze v.

Houze, 16 Tex. 598; Mitchell v.

Mitchell, I Gill (Md.) 66; Glover v.

Hill, 85 Ala. 41, 4 So. 613 (appraise-

ment of estate) ; Cofer v. Scroggins,

98 Ala. 342. 13 So. 115; Stevenson
V. Moody. 85 Ala. 33, reversing 83
Ala. 418, 3 So. 69s (claim of exemp-
tion).

..^
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tate" and appointing an administrator/^ of the letters of admin-
istration'^'' or the record thereof/^ or of the record of letters of

guardianship/'' is admissible without accounting for the non-pro-
duction of the letters themselves.

(B.) Certified Copy of Probated Will. — (a.) Generally. — A certified

copy of a probated will is competent evidence usually by statute.®**

75. A transcript of the order of

the county court granting adminis-
tration with the will annexed is

prima facie evidence as well of the
jurisdiction of the court as of the

facts stated in the order. Such evi-

dence is entitled to as much weight
as the formal letters of administra-
tion, which when granted by a court
of competent jurisdiction are con-
clusive. Owings V. Beall, i Litt.

(Ky.) 257.

76. Burkhalter v. Ector, 25 Ga. 55.

The record book of the court of
ordinary containing the original or-

der granting letters of administra-

tion to the plaintiff is admissible

without accounting for the non-pro-
duction of the letters. McRory v.

Sellars, 46 Ga. 550.

77. Missouri Pac. R. Co. v. Baier,

37 Neb. 235, 55 N. W. 913 (compe-
tent under general statute relating to

copies, records and documents of

public offices) ; Beach, Exr. v. Pears,

I N. J. L. 288.

An exemplified copy of letters of

administration from the surrogate's

office is competent evidence without
accounting for the non-production
of the original. " Where the judg-
ment, decree or proceeding of a

court of record is to be proved it

may be done by producing the orig-

inal, or a copy duly authenticated.

. . . This is the general rule. I

can not find that there is, nor do I

know whjf there should be, an ex-

ception to it in relation to the rec-

ords of surrogates' courts." Jack-
son V. Robinson, 4 Wend. (N. Y.)

436, suggesting that letters of admin-
istration are only copies of the rec-

ord, and citing as so holding Alden
V. Keddell, 8 East (Eng.) 187.

78. Morse v. Bellows. 7 N. H. 549.
79. Letters of guardianship being

properly recorded upon the record
books of the probate court, such
records are, as records, competent
evidence without the production of

the original letters, and without ac-
counting for their absence ; and the
fact that they are transcribed some
years after being originally made out
does not deprive them of their evi-

dentiary value. Davis v. Hudson, 29
Minn. 27, 11 N. W. 136.

80. Georgia. — Churchill v. Cork-
er, 25 Ga. 479.

Maryland. — Raborg v. Hammond,
2 H. & G. 42.

Nebraska. — Vr&moni & M. V. R.
Co. V. Setright, 34 Neb. 253, 51 N.
W. 833.

Nezi} Hampshire,— Farnsworth
Briggs, 6 N. H. 561.

Neiv Jersey. — Snedekers v. Allen,

2 N. J. L. Z2.

Nezi.' York.— Ackley v. D y -

gert, 2>2i Barb. 176; Fetes v. Volmer,
58 Hun. I, II N. Y. Supp. 552.

Pennsylvania. — Loy v. Kennedy, i

Watts & S. 396; Logan v. Watt, 5
Serg. & R. 212.

Texas. — Hickman v. Gillum, 66
Tex. 314, I S. W. 339.

Washington. — Gilmore v. H. W.
Baker Co., 12 Wash. 468, 41 Pac.

124.

See article " Wills."
A certified copy of the record of a

probate court, consisting of a copy
of a will, testimony of the subscrib-

ing witnesses, petition for probate,

notice and order for hearing, and
order admitting to probate, is admis-
sible to prove the will. Larco v.

Casaneuava. 30 Cal. 561.

A transcript of the record of the

probate of a will devising lands,

made before the surrogate, is compe-
tent evidence of title if the record
contains proofs taken before the sur-

rogate, as required by statute; and
if the proofs contained in the record
show that the will was executed
with the required formalities the

probate will be prima facie evidence.

Allaire v. Allaire. 37 N. J. L. 312.

Probate of a will being a judicial

proceeding, in order to use it and

Vol. X
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(b.) Foreign Will -and Probate.— When a properly authenticated

copy of a foreign will and its probate has been properly filed or

admitted to probate in a domestic court, a certified copy of the

record of the latter is competent evidence. ^^ In some jurisdictions

a copy of a will and its probate in a sister state, authenticated in

accordance with the act of Congress, are competent evidence with-

out being filed for probate in a domestic court,®- in others domestic

probate is necessary,®^ at least before the title to land in the do-

mestic state is affected thereby.®*

(c.) What Certmcd Copy Must Shozv. — A certified copy of a pro-

bated will must show not only a true copy of the will but a copy

of the record of its probate.®^ And this rule applies to copies of

the judgment by which it is proved

as evidence a statute making certified

copies of the will duly proved and
recorded by the clerk of the probate

court evidence does not require the

will to be recorded in the recorder's

office. Rodney v. McLaughlin, 97
Mo. 426, 9 S. W. 726.

81. Beatty v. Mason, 30 Md. 409;
Sully v. Gunter, 13 Rich. L. & Eq.

(S. C.) 72; Applegate v. Smith, 31

Mo. 166. See Duff v. Good, 24 W.
Va. 682; Melvin v. Lyons, 10 Smed.
& M. (Miss.) 78.

Where a will made in another state

is probated there, and testator has
property in this state, and a copy of

the probated will is admitted to pro-

bate in this state according to statute,

in a suit for a legacy under the will

brought in courts of this state, a cer-

tified copy of the probated copy of

the will from the probate courts in

this state will be admissible evidence

of the will. Montgomery v. Milli-

kin, S Smed. & M. (Miss.) 151, 43
Am. Dec. 507.

82. Newman v. Willetts, 52 111.

98; Shephard v. Carriel, 19 111. 313;
Lancaster v. McBryde, 27 N. C. 421

;

Hopkin's Appeal, 77 Conn. 644, 60
Atl. 657; Walton v. Estate of Hall,

66 Vt. 455, 29 Atl. 803; Bradstreet

V. Kinsella, 76 Mo. 63.

A copy of a testamentary paper
executed, pubHshed, probated and re-

corded as a last will and testament
in another state, certified in accord-

ance with the act of Congress, is

competent evidence of title to real

estate where offered, even though the

will is neither probated nor recorded

here. Doe v. Roe, 31 Ga. 593;
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Churchill v. Corker, 25 Ga. 479;
Bowman v. Bartlet, 3 A. K. Marsh.
(Ky.) 86. But see Hood v. Mathers,
2 A. K. Marsh. (Ky.) 553.

A copy of a will proved and ad-

mitted to record in a court of com-
petent jurisdiction in Virginia before

'the separation of Kentucky, authen-
ticated according to the act of Con-
gress, is admissible in evidence al-

though not proved or recorded in

Kentucky. McConnell v. Brown,
Litt. Sel. Cas. (Ky.) 459; Gray v.

Patton, 2 B. Mon. (Ky.) 12.

83. Paschal v. Acklin, 27 Tex.
173-

84. Kelly v. Ross, 44 N. C. 277;
Ward V. Home, 44 N. C. 184;

Thrasher v. Ballard, 33 Va. 285, 10

S. E. 411, 25 Am. St. Rep. 894;
Beatty v. Mason, 30 Md. 409; Gra-
ham V, Whitely, 26 N. J. L. 254.

To make a copy of a foreign will

and its probate competent evidence

of title to real estate the will must
have been proved before some pro-

bate court in the state, or a duly au-

thenticated copy of the will and its

probate elsewhere must have been
filed and recorded in some probate
office here upon application in writ-

ing for that purpose after due notice

pursuant to a decree of the judge
of probate to that effect. Barstow
V. Sprague, 40 N. H. 27.

85. Fotheree v. Lawrence, 30
Miss. 416; Sutton V. Westcott, 48
N. C. 283; Lagow V. Glover. 77 Tex.

448, 14 S. W. 141 ; Wickersham v.

Johnston, 104 Cal. 407. 38 Pac. 89;
Bright V. White. 8 Mo. 421 ; Phebe
V. Quillin, 21 Ark. 490; Nichols v.

Romaine, 3 Abb. Pr. (N. Y.) 122.
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wills probated in a foreign state.^** In some jurisdictions, however,

it has been held that it is not necessary that there be a formal judg-

ment or decree set out.*"

And where an informal record is competent, in the state where
made, to show the probate of a will a properly authenticated copy
thereof is given the same force and effect in a sister state by virtue

of the federal constitution and laws governing the effect which

86. Jamison v. Smith, 37 Ala. 185;

Drake v. Merrill, 47 N. C. 368; Suc-

cession of Bowles, 3 Rob. (La.) 2>2,-

A certified copy of a will of an-

other state that " it is a true copy
from the records of this office " is

incompetent evidence, where there is

no certified copy of any proceedings
of any court showing that the will

has been proved or recorded by au-

thority of law. Coffee v. Groover,
20 Fla. 64.

Under a statute providing that

copies of a will made in Great
Britain by which lands in New Jer-

sey are devised, certified under seal

of office where will is proved, may
be received in evidence, a transcript

was held inadmissible because copies

of the deposition of witnesses in

making the probate are not certified.

McCarthy v. McCarthy, 57 N. J. Eq.

587, 42 Atl. 332.

A will was executed in a sister

state, and from the certificate of pro-

bate an exemplified copy produced
here, it appeared that but one witness
swore that he subscribed the will as

witness in presence of testator, and
the other witness did not appear to

have been sworn at all. Held, that

such will could not be read in evi-

dence under the laws of this state.

Blount V. Patton, 9 N. C. 237.

The mere certificate of the clerk

is not admissible to prove the action

of the court. A copy of the record
certified by him is the only competent
evidence ; and to render a certified

copy of a will proved in another
state admissible in evidence it must
be accompanied by a certified copy
of the order of probate. Cornelison
V. Browning, 9 B. Mon. (Ky.) 50.

A certified copy of a will probated
in another state is not admissible in

evidence unless accompanied by a
copy of the judgment or order ad-
mitting it to probate in that state. A
certified copy of the evidence upon

which it was admitted to probate is

not sufficient. Green v. Benton, 3
Tex. Civ. App. 92, 22 S. W. 256.

87. Jordan v. Thomas, 31 Miss.

557; Hansell v. Bryan, 19 Ga. 167;

Fotheree v. Lawrence, 30 Miss. 416
(holding that the minutes of the

court reciting probate, or a memo-
randum on the will showing its due
proof would be competent, no partic-

ular form being required).

A certified copy of a will, together

with a certificate of its probate, is

admissible in evidence, the presump-
tion being that the will was properly
executed and proved. See Rowland
V. M'Gee, 4 Bibb. (Ky.) 439; Logan
V. Watt, 5 Serg. & R. (Pa.) 212.

In Kentucky Land & Immig. Co.
V. Crabtree, 24 Ky. L. Rep. 743, 70
S. W. 31, a copy of a will was certi-

fied by the clerk of the county of
the testator's residence to be a true

copy as is " certified of record,

which appears from the records of

this office." The certificate of rec-

ord was one by the county clerk "that

the foregoing writing, the last will

and testament of P. P., deceased,

was produced and handwriting proven
by A. B. M. and J. B. P. at the Oc-
tober term of the Owsley county
court, for probate. After lying over
one month for exceptions, it was or-

dered of record. Whereupon said

will and this certificate are admitted
to record in my office." The certified

copy was held admissible over the

objection that there was no judg-
ment admitting the paper to probate;

the court construing the writing

which was called a " certificate " to

be a copy of the judgment of the

county court ordering the will to

probate.

Wliere an exemplified copy of the

record of the ordinary shows there

has been a probate of the will and
that the same was admitted to rec-

ord though there was no formal

Vol. X
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the courts of one state must give to the records of another.*^

(8.) Justice Court. — The records of a justice court are properly

proved by a certified copy thereof,^'* although the contrary has been

held.®** In some jurisdictions there are statutes providing for the

use of such copies.®^

(9.) Appellate Court (A.) Generally. — The record and proceed-

ings of an appellate court may be proved by a properly certified

copy thereof,*^^ or in case its proceedings have been duly certified

judgment, the superior court should
presume in favor of the court of
ordinary, at least until the con-
trary is shown, that the will was ad-
mitted to record by the judgment or
direction of the ordinary. Hansell
V. Bryan, ig Ga. 167.

An exempHfied copy of a will from
the ordinary's office is presumptive
proof that it was properly probated;
otherwise it could not have been re-

corded (Code §3822). Thursby v.

Myers, 57 Ga. 154.

88. Mcintosh v. Marathon Land
Co., no Wis. '296, 85 N. W. 976.

In Settle v. Alison, 8 Ga. 201, 52
Am. Dec. 393, a certified copy of a

will made and probated in another
state accompanied by the certificate

of the county clerk of that state that

it had been probated and recorded
and that executors had been ap-
pointed and qualified, was held ad-
missible although unaccompanied by
a copy of the probate of the will.

The evidence being admissible in the

other state was admissible in the state

where oflfered owing to the efifect of
the act of Congress giving records and
judicial proceedings of one state such
faith and credit in another state as

they have in the courts of the state

from which they are taken.

89. Indiana. — Fisher v. Hamil-
ton, 49 Ind. 341 ; Dresser v. Wood,
19 Ind. 199.

Maine. — Wentworth v. Keazer,
30 Me. 336; English v. Sprague, 33
Me. 440.

Missouri. — Carr v. Youse, 39 Mo.
346, 90 Am. Dec. 470.

New Jersey. — French v. Shreeve,
18 N. J. L. 147.

Texas. — Schwartz v. Massy, 3
Willson Civ. Cas. §471.

Washington. — Kerstetter v.

Thomas, 36 Wash. 620, 79 Pac. 290.

.

A justice's transcript of a docket
entry of judgment is evidence of the

Vol. X

rendition of judgment by him. State

V. Carroll. 9 Mo. App. 275.

A transcript of the record of pro-

ceedings in a case before a justice

of the peace, certified by him to be a

full and complete copy of the records
in his office, is admissible in evidence
although the transcript is in the

form of a statement by the justice

of what occurred in the case. Com.
V. Foster. 3 Met. (Ky.) i.

90. Magee v. Scott, 32 Pa. St.

539; Watson v. State, 63 Ala. 19.

A justice court not being a court
of record, a certified transcript of its

judgment is not evidence unless made
so by statute ; and the statute mak-
ing a certified statement of a jus-

tice's judgment presumptive evidence

of the fact, having no reference to a

judgment of conviction in a criminal

case can only be proved by the pro-

duction of the original papers and
docket, sustained by competent evi-

dence of identity, or by sworn copies

compared by a competent witness.

Bones v. Campbell, 71 Ala. 271.

91. Kennard v. Carter. 64 Ind. 31

;

Palmer v. Hunter, 8 Mo. 512;
Drumm v. Cessnum, 61 Kan. 467, 59
Pac. 1078 ; Remington v. Henry, 6
Blackf. (Ind.) 63, holding a certified

transcript of the docket entry of bail

for a stay of execution on a judgment
to be within the terms of the statute,

being a matter required to be entered
upon the docket.

A statute providing for proof of

the proceedings of justices by certi-

fied copies held sufficient in itself and
not qualified by the general chapter
on evidence. Goodsell v. Leonard, 23
Mich. 374.

92. Donellan v. Hardy, 57 Ind.

393 ; Draughan v. Tombcckbee Bank,

3 Stew. (Ala.) 54.

In an action on an appeal bond
given on an appeal to the supreme
court, a certified transcript of the

judgment of that court is competent
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down to the court below, by a certified copy of the transcript on
file in the latter.*^^

(B.) Transcript in Appellate Court. — A certified copy of the

transcript of the trial court's record on file in the appellate court

is not competent primary evidence of the original record and pro-

ceedings/'^ nor is a certified copy of a writ of error.^^ But it is

competent secondary evidence.'-^*'

(10.) United States Commissioner. — A United States commissioner
being a quasi-]\\(\\c\3.\ officer, the contents of his record may be

proved by a duly certified copy.^^

(11.) Execution.

—

A writ of execution on file in the records of

the court may be proved by a certified copy f^ but it has been held

that until such a writ has been returned such a copy is not com-
petent,*^ but its admissibility is not affected by the sufficiency or

insufficiency of the return.^ Statutes sometimes provide for the

recording of executions under which property has been purchased

and for the use of certified copies of such record as secondary

evidence.-

(12.) By Whom Made.— (A.) Generally. — Certified copies of judi-

cial records to be admissible must be made bv the lawful custodian

evidence. Craig v. Encey, 78 Ind.

141.

93. Judgment of Supreme Court.

A judgment of the supreme court

may be proved by a transcript prop-

erly attested by the clerk under the

seal of the court, or by the record of

such transcript in the order book of

a court from which the cause was
appealed, where the same has been
certified down according to law.

Donellan v. Hardy, 57 Ind. 393. See
West Feliciana R. Co. v. Thornton, 12

La. Ann. 736, 68 Am. Dec. 778. But
see United States v. Bank of United
State, II Rob. (La.) 418.

A transcript of a record of the su-

preme court sent to the circuit court,

containing an account of the pro-

ceedings of the supreme court, in

a cause sent from such circuit to the

supreme court, is, when filed in the

circuit court, a record of that court;

and a copy of such transcript made
out and certified by the clerk is evi-

dence of the facts therein contained.

Bettis V. Logan, 2 Mo. 2.

94. Gibbs v. Fulton, 2 Ohio 180;

Lipscomb V. Postell, 38 Miss. 476, 7y
Am. Dec. 651.

95. A trial and conviction in an
inferior court cannot be proved by
a copy of the writ of error to tJie su-

58

perior court, but the record of the

inferior court " is the proper evi-

dence, and the recital of that record

in the writ of error is no evidence at

all except for the proceedings in er-

ror." Betts V. New Hartford, 25
Conn. 180.

96. Aiken v. Lyon, 127 N. C. 171,

2,7 S. E. 199. See also Lipscomb v.

Postell, 38 Miss. 476, 77 Am. Dec.

651.
97. Ramsey v. Flowers, 72 Ark.

316. 80 S. W. 147 (citing Chin Bak
Kan V. United States, 186 U. S. 193.

98. Pigot V. Davis, 10 N. C. 25;
Dean v. Thatcher, 32 N. J. L. 470;
Hobson V. Doe, 4 Blackf. (Ind.)

487; Carr f. Youse, 39 Mo. 346, 90
Am. Dec. 470; Woodward v. Harbin,
I Ala. 104; Ayers v. Roper (Ala.),

20 So. 460.

A certified copy of an execution

is evidence of as high an order as

the execution docket. Mitchusson v.

Wadsworth, i White & W. (Tex.)

§ 977.
99. Hobson v. Doe, 4 Blackf.

(Ind.) 487. See Woodward v. Har-
bin, I .A.la. 104.

1. Dean v Thatcher, 32 N. J. L.

470.
2. Hilton 7'. Singletary, 107 Ga.

821, 33 S. E. 71S.
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thereof,^ who is the proper officer to authenticate them by his cer-

tificate.* A copy certified by the judge is not competent unless he

be also the clerk of his court.

^

Where the records of one tribunal are required to be kept with

and as the records of another, the officers of the latter are the proper

persons to certify copies.®

(B.) Authority of Clerk Presumed. — The authority of the clerk

of a court to certify copies is presumed.'^

(C.) Certificate by Judge Unnecessary. — A certificate by the judge

as to the official capacity of the clerk is unnecessary.^

(D.) Deputy. — A copy may properly be certified by a deputy of

the clerk.

^

(E.) Transferred Records. — Where the records of one court have
been legally transferred to another court^° or office" the custodian

3. Reynolds v. Mahle, 12 La. 424;
Bowersock v. Adams, 55 Kan. 681, 41
Pac. 971.

A copy of a will is not admissible
as evidence unless certified by the

clerk having custody of the record
of the probate of the will. Woolley's
Admx. V. McCormick, 20 Ky. L. Rep.

272, 45 S. W. 885.

4. A copy of the docket of a
judgment rendered in the supreme
court and docketed in a county clerk's

office pursuant to the statute for the

purpose of redemption by a judg-
ment creditor of lands sold under
the judgment, is properly certified by
the clerk of the county in which the

judgment was docketed. Woolsey v.

Launders, 3 Barb. (N. Y.) 301.

Copies of the records of a justice

of the peace court are properly cer-

tified by the justice having legal cus-

tody of the records. Holcomb v.

Tift, 54 Mich. 647, 20 N. W. 627.

5. Grant v. Levan, 4 Pa. St. 393;
Dibble v. Morris, 26 Conn. 416.

A Court of Probate having a clerk

who is necessarily the keeper of its

records, the certificate of appoint-
ment of curator must be given and
certified from the records by the
clerk to be received as evidence of

such appointment. The certificate of
the probate judge is insufficient.

Reynolds' Curator v. Mahle, 12 La.

424.

6. The records of one tribunal

which are required to be kept with

the records of another and are made
records of such other, may be au-

thenticated by the seal and the sig-

Vol. X

natures of the chief judge and clerk

of the court in which they are de-

posited. Taylor v. Barron, 35 N. H.

484 (decision of commissioners re-

corded with probate court held prop-
erly authenticated by the clerk and
the judge of such court).

A Copy of Coroner's Inquest cer-

tified by the clerk of the criminal

district court, who is the legal cus-

todian of the same, is admissible in

evidence. State v. Roland, 38 La.
Ann. 18.

7. Fitzpatrick v. Simonson Bros.

Mfg. Co., 86 ]\linn. 140, 90 N. W.
378; Gunn V. Peakes, 36 INIinn. 177,

30 N. W. 466; Rowland v. M'Gee, 4
Bibb (Ky.) 439. See also Jones v.

Walker, 47 Ala. 175; Choppin v.

Michel. II Rob. (La.) 233.

8. Bignold v. Carr, 24 Wash. 413,

64 Pac. 519.

9. See supra III, 2, D, w, (i.),

and National Ace. Soc. v. Spiro, 94
Fed. 750 ; Downes v. Tarkington, 3
La. Ann. 247.

10. The original record of the pro-

ceedings of the Privy Council in

England filed in the office of the

registrar of the court of chancery
of Canada at Toronto becomes a rec-

ord of that court and may be proved
by a copy certified by such registrar

and otherwise authenticated as re-

quired by law. Jarvis v. Sewall, 40
Barb. (N. Y.) 449.

11. L'''nder a statute requiring a
justice's docket within one year after

his death to be deposited in the

county clerk's office to be kept as a

public record, a transcript of the
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of the latter may certify copies of the transferred records. Thus
where a court is aboHshed and another substituted in its place the

clerk of the new court becomes the custodian of the records of the

old and the proper ofificer to give certified copies thereof.^-

(13.) Method and Sufficiency of Certification (A.) Generally.
Generally a copy is sufficiently authenticated by the certificate of

the clerk under the seal of the court.^^ The certificate, however,
must cover the whole of the transcript.^*

(B.) Signature and Ofeicial Capacity. — The certificate attached to

a copy of a judicial record must be signed by the officer making
it,^^ in his official capacity,^*' though the failure to add his title

may be supplied from other portions of the certificate or from the

certificate of the officer authenticating his official capacity.^^ It has

been held that a certified copy of a justice's record is not admissible

unless his official capacity appears in some manner.^®

(C.) Seal. — (a.) Generally. — The seal of the court must be affixed

to a certified copy of a judicial record or document^^ where the

court from which it comes has a seal,-'* otherwise a seal is unnec-

docket of deceased justice certified

by said clerk is admissible like other
certified copies from said records
provided for by statute. Woodruflf
V. Woodruff, 4 N. J. L. 375.

12. Roop V. Clark, 4 Greene
(Iowa) 294.

Where a court containing certain

records is abolished and other courts

instituted in place thereof, the for-

mer court's jurisdiction being divided
between the new courts, and the stat-

ute does not clearly designate in which
of the new courts certain records of

the old one shall be deposited, such
records are admissible when produced
from the custody of either of the

new courts. Williams v. Jarrot, 6
111. 120.

13. Fitzpatrick z>. Simonson Mfg.
Co., 86 Minn. 140, 90 N. W. 378;
Brophy v. Brunswick & Balke C^o.,

2 Wyo. 86; Cockran v. State, 46
Ala. 714-

14. Where a transcript from a

justice of the peace court filed in the

office of the clerk of the court of
common pleas shows the issuance

and return of an execution, the jus-

tice's certificate that " the foregoing
is a true and complete transcript of

the judgment from my docket," is

not sufficient because it covers only
the judgment and not the remainder
of the proceedings. Brown V- Mc-
Kay, 16 Ind. 484.

15. Citizens' Nat. Bank v. Bonnes,
76 Minn. 45, 78 N. W. 875.

16. See Donahoo v. Brannon, I

Overt. (Tenn.) 327.

A copy of the record of a case
before a justice of the peace de-

scribed as such in the record is suf-

ficiently attested if attested bj
him as " justice " without adding
" of the peace " Com. v. Downing,
4 Gray (Mass.) 29.

17. The failure of a justice of the

peace in certifying transcripts of his

records to affix the letters J. P. to

his signature as his official designa-

tion is no ground of objection, where
the body of the certificate recites his

official capacit}', and especially where
the clerk certifies that he was act-

ing justice and that his signature was
genuine. Railroad Bank v. Evans,
32 Iowa 202.

18. A certified copy of the record
of a case before a justice of the

peace is not admissible when certifi-

cate does not show that person sign-

ing it was justice of the peace at

time of signing, and there is no
proof that he was in any way the

legal custodian of the record. Stamp-
er z^. Gay, 3 Wj'O. 322, 23 Pac. 69.

19. Parish v. Pearsons, 27 Vt. 621.

20. Jones v. Stiefer. i Spears (S.

C.) 15; Morgan v. Betterton, 10^

Tenn. 84, 69 S. W. 969 ; McCarthy v.

Burtis. 3 Tex, Civ, App, 439. 22 S. W.
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essary." The seal affixed must be the seal of the court from which
the copy comes.-- The presumption is that the seal was affixed

by proper authority.^^

Contra.— In some states, however, the , clerk's certificate need
not be under the seal of the court.-*

(b.) Private Seal. — The private seal of the clerk is not his official

seal and will not take the place of the seal of the court,-^ which is

ordinarily the official seal of the clerk.-*^ But where the court has

422 (citing Rev. Stat. art. 1131) ;

Thomasson z'. Driskell, 13 Ga. 253

;

State z\ Brown, 33 La. Ann. 1151;
Burge V. Gandy, 41 Neb. 149, 59 N.
W. 359. But see Roe v. Doe, Dud.
(Ga.) 168.

Scroll or Flourish Insufficient.

A copy of the record of a sentence
oi condemnation by a foreign court
signed and attested by the officer

making the copy was held not suffi-

ciently authenticated because not un-
der seal, although there was a

peculiar flourish of the pen which
also appeared on the margin of each
page and which may have been in-

tended as a seal ; there being no proof
that the officer had no seal. Talcott
V. Delaware Ins. Co., 2 Wash. C. C.

449, 23 Fed. Cas. No. 13,734.

21. Ponder z'. Shumans, 80 Ga.

50s, 5 S. E. 502.

22. A certified copy of a justice's

record need not be under seal. Com.
V. Downing, 4 Gray (Mass.) 29;
O'Connell v. Hotchkiss, 44 Conn. 51.

But see Geohegan z>. Eckles, 4 Bibb
(Ky.) 5; Wolverton v. Com., 7 Serg.

& R. (Pa.) 273.

A certified copy of a will and the
probate thereon is not inadmissible
because not under the seal of the
probate court where the judge's cer-

tificate recites that his court is no
longer a court of record and has no
seal. "The law makes a certificate

without seal valid where there is no
seal." Morgan v. Curtenius, 4 Mc-
Lean 366, 17 Fed. Cas. No. 9.799.
Where the clerk in authenticating

a transcript of a record of the court
states in his certificate that he has
attached the seal of the district in

which the court is held, and the seal

upon its face shows itself to be of an-
other district, the transcript is inad-
missible. Junkin v. Davis. 6 U. C. C.
P. 408; s. c. 22 TJ. C. Q. B. 369.

Where tht certificate was made h^
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the county clerk and the seal was the
seal of the county and there was no
evidence that this was the proper
officer or the proper seal, it was held
that the court would not presume
that the county clerk was the clerk
of the court and that the seal of the
county was the seal of the court.

Woodruflf z: Walling, 12 U. C. Q. B.

501.

23. Henry r. Campbell, 24 N. J.

L. 141.

24. Weis V. Levy, 69 Ala. 209;
Biggs V. State, 55 Ala. 108; Bishop
z'. State, 30 Ala. 34; Fant v. Mc-
Daniel, i Brev. (S. C.) 173. 2 Am.
Dec. 660; Rowland v. M'Gee, 4 Bibb
(Ky.) 439 (citing Peak's Ev. 31).
But see Geohegan v. Eckles, 4 Bibb
(Ky.) 5.

In Massachusetts a copy of a rec-

ord of a court of that state is ad-
missible in evidence when attested
by the clerk of the court, although
it is not under the seal of the court.
" This rule of evidence is founded
on immemorial usage. It was recog-
nized in the early colonial statutes

and . . . has been since generally
acted on in practice." Chamberlin v.

Ball. 15 Gray (Mass.) 352, recogniz-
ing the rule to be otherwise in many
states. See also Com. v. Quigley, 170
Alass. 14, 48 N. E. 782; Ladd v.

Blunt, 4 Mass. 402.

25. Butler z: Durham, 38 N. C.

589. But see Thomasson v. Driskell,

13 Ga. 253.
Private Seal Insufficient Where

the statute requires circuit courts to

have a seal, a certified transcript of
its records under the private seal of
the clerk is not admissible, although
the court has not provided itself with
a seal. To be admissible it must be
under the seal of the court. Hinton
V. Brown, i Blackf. (Ind.) 429.

26. The clerk of a court of rec-

ord is ordinarily the official keeper
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no official seal the private seal of the clerk has been held sufficient.^^

(D.) Justice Court. — (a) Generally. — In the absence of statute a

copy of a justice's record is sufficiently authenticated by his official

attestation without seal.'® Statutes, however, sometimes require

his signature and official capacity to be attested by the certificate of

some other officer.-''* Before the transcript of proceedings of a

justice court is admissible his jurisdiction must appear, there be-

ing no presumption of jurisdiction as in the case of a court of a

general jurisdiction.^'*

(b.) When CertiHed by Successor of Officer Making Record. — It has

been held that where the records of one justice are certified by his

successor the certificate must show the official position of the latter

and his right to certify.^^

of its seal, and the seal of the court

is his official seal. Moore v. Carson,

12 Tex. 66. See McLain v. Win-
chester, 17 Mo. 49.

27. Torbert v. Wilson, i Stew. &
P. (Ala.) 200.

28. As a justice of the peace is

his own clerk and has no seal, a copy
of his record needs no further authen-
tication than his official attestation

at the end thereof, which is legally

equivalent to the attestation placed

upon a copy of the record of the

superior court by the clerk thereof

with its seal affixed and the certifi-

cate of the judge to the genuineness

of the seal and the clerk's signature.

O'Connell v. Hotchkiss, 44 Conn. 51.

29. Belton v. Fisher, 44 111. 32;

State v. Crow, 11 Ark. 642; Todd v.

Johnson, 50 Minn. 310, 52 N. W. 864;
Huston z'. Becknell, 4 Mo. 39; Tuttle

V. Jackson, 6 Wend. (N. Y.) 213;

Winn V. Peckham, 42 Wis. 493.

A clerk's certificate of the official

character of the justice of the peace

which pertifies that he was such

officer at the date of the certificate

is not evidence of the official char-

acter of the justice at a prior time

when he rendered a judgment which
he has certified to; nor is such cer-

tificate of the clerk aided by the cer-

tificate of the presiding judge that it

is in due form. Morrison v. Hinton,

5 111. 457.
. ^ ,

The signature of a justice of the

peace on a transcript of a record of

his court must be authenticated, but

tlie secretary of state is not author-

ized by the statutes of Maryland to

certify to the genuineness of the sig-

nature of a justice of the peace.

Wagner v. County Comrs., 91 Fed.

969. 34 C. C. A. 147.

30. Wagner v. County Comrs., 91

Fed. 969, 34 C. C. A. 147.

31. Holcomb V. Tift, 54 Mich.

647, 20 N. W. 627. See Halsted v.

Brice, 13 Mo. 171.

Where a copy of a justice's docket

shows that the original was made by
one justice and the certificate is by
another, it must appear that the lat-

ter was the successor of the former

and the legal custodian of the record.

And where the latter merely certifies

that the copy is a true copy of the

docket kept lay the justice who made
it, and the clerk's certificate merely
states that the certifying justice is a

justice of that county, the copy is

inadmissible. Traylor t'. Lide (Tex.),

7 S. W. 58.

A justice of the peace with whom
the docket of a former justice is le-

gally deposited, may give certified

copies from such docket ; but the

certificate must show that the justice

making it has the legal custody of

the docket. The court is not bound
to judicially know the justices of the

county and their successors merely
because the clerk of the court is re-

quired to register their names, the

time of their induction in office, etc.,

in a book kept by him for that pur-

pose. This register " is no part of

the records of the court; and if it

were, the court could not act upon it

unless it were referred to by a party

wishing to avail himself of it." An-
derson r. Miller, 4 Blackf. (Ind.)

417. (But this case seems to de-

pend upon a statute providing that

such a certified copy shall be admis-

Vol. X
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F. Private Writings. — a. Records Of. — (1.) Generally. — It

has been held that a certified copy of the authorized record of a

private writing is competent evidence to prove the original in-

strument.'"

The general rule, however, is that in the absence of statute a

certified copy of the record of such an instrument is not admissible

as primary evidence to prove the original.^^

sible when the certificate shows that

the records are legally in the posses-

sion of the justice as successor or

otherwise).

32. Tebbs v. White, 4 Bibb

(Ky.) 42 {citing i Salk. 280) ; Car-

roll V. Tyler, 2 H. & G. (Md. Ch.)

42; Carroll v. Llewellyn, i H. &
McH. (Md. Ch.) 162. See Thomas
V. Magruder, 4 Cranch C. C. 446, 23

Fed. Cas. No. 13.904; Peltz v.

Clarke, 2 Cranch C. C. 703, 19 Fed.

Cas. No. 10,914; Beall v. Dick, 4
Cranch C. C. 18, 2 Fed. Cas. No.
1,162.

A certified copy of a record is

competent evidence only where the

instrument is required by law to be

recorded. New York Dry Dock v.

Hicks, 5 McLean iii, 18 Fed. Cas.

No. 10,204; Dick V. Balch, 8 Pet.

(U. S.) 30.

To Show That Original Contained
Seal. — In Gillespie v. Reed, 4 Mc-
Lean 77, 10 Fed. Cas. No. 5,436,

where a deed offered in evidence pur-

ported to be under seal but no seal

appeared on its face, a copy of the

record of a deed was admitted to

show that the original had been
under seal.

33. Alabama. —Smith v. Armi-
stead, 7 Ala. 698; Sommerville v.

S'tephenson, 3 Stew. 271.

California. — Reading v. Mullen,

31 Cal. 104; Macy v. Goodwin, 6 Cal.

519; Wilson V. Corbier, 13 Cal. 166;

Marriner v. Dennison, 78 Cal. 202,

20 Pac. 386.

Colorado. — Sullivan v. Hense, 2
Colo. 424.

Illinois. — Phoenix Ins. Co. v. Me-
chanics' & Traders' Sav., L. & B.

Assn., 51 111. App. 479.
Iowa. — Williams v. Heath, 22

Iowa 519.

Kansas. — West v. Cameron, 39
Kan. 736, 18 Pac. 894.

Louisiana. — Ruddock Cypress Co.
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V. Peyret, 113 La. 867, 37 So. 858;
Wells V. McMaster, 5 Rob. 154.

Maryland. — Classen v. Classen, 57
Md. 510.

Missouri. — Hoskinson v. Adkins,

77 Mo. 537; Strother v. Christy, 2

Mo. 148; Pierce v. Georger, 103 Mo.
540, 15 S. W. 848.

A'czi.' York. — Sunderlin v. Wyman,
10 Hun 493.

North Carolina. — Smith v. Wil-
son, 18 N. C. 40.

Tennessee.— Anderson v. Walker,
Mart. & Y. 201.

Texas. — Gamage v. Trawick, 19
Tex. 58; Peck v. Clark, 18 Tex. 239;
Firebaugh z\ Ward's Admr., 51 Tex.
409.

A certified copy of a registered

deed cannot be given in evidence if

within the power of the party claim-
ing under it to produce the original,

unless there be some express provi-

sion by statute making an authenti-

cated copy evidence. Brooks v. Mar-
bury, II Wheat. (U. S.) 78; Saun-
ders V. Harris, 5 Humph. (Tenn.)

345.
Where a rule of court provided

that in order to introduce a copy of
a deed, the party's oath stating his

belief in the loss or destruction of
the original and that it is not in his

possession, power or custody shall

be a sufficient authentication for such
secondary evidence, a copy of the

record of a deed is not admissible
without such a showing. Williams
V. Moore, 68 Ga. 585.

Certified copies of recorded deeds
are only admissible where it is shown
that the originals are lost, destroyed
or inaccessible, or that due diligence

has been exercised in endeavoring
by proper search and inquiry to as-

certain in whose custody they are.

Smith V. Coker, no Ga. 650, 36 S.

E. 105. In this case the only show-
ing was the mere statement of coun-
sel who was then and had been for
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When, however, the proper foundation has been laid for sec-

ondary evidence, a certified copy of the record of a deed or other

recorded writing is competent,^*

(2.) To Prove Existence and Contents of Record. — A certified copy
of the record of a private writing is competent to prove the ex-
istence and contents of the record, though incompetent to prove the
original instrument ;^^ such copy is also admissible to prove the

date when the original was fiK-^d.'^'^

(3.) Rule in Some New England States. — (A.) Generally. — In some
New England states the rule has been laid down that a person
claiming title through a conveyance to which neither he nor his

some time residing in another state;

that his cHent " had made every en-
deavor to obtain the originals of
these deeds from every source where
it would avail for him to do so, and
had failed to get them." It was held
that this statement of counsel, even
giving it the force of sworn testi-

mony, was not proper proof of the

efforts which his client had made,
and " did not show that any one had
exercised due diligence in endeavor-
ing to ascertain in whose custody
the deeds really were. The court

ought to have been distinctly in-

formed, by one having personal
knowledge of the facts, as to the ex-

tent of the search and of whom in-

quiries were made, in order to be
able to pass intelligently upon the

question of diligence."

34. Stanby v. Addison, 8 La. 207
Pendextt-r v. Carleton, 16 N. H. 482
Holtzclaw V. Edmondson, 114 Ga
171, 39 S. E. 849; citing Hayden v.

Mitchell, 103 Ga. 431, 30 S. E. 287
Roberts v. Unger, 30 Cal. 676
Trammell v. Thurmond, 17 Ark. 203

Duffield V. Brindley, i Rawle
(Pa.) 91.

Where a party is in possession of

a deed of conveyance of land and
refuses to produce it, a copy from
the register's office is admissible.

Sally V. Gunter, 13 Rich. L. (S.

C.) 72.

A copy of the record of a mort-
gage and of a notice of intention to

foreclose the same attested by the
city clerk is admissible in evidence
after proof of notice to the adverse
party to produce the original. Pierce
z: Gray, 7 Gray (Mass.) 67.

When a certified copy of a deed is

tendered in evidence and a showing
is made from which it may reason-

ably be inferred that the original is

in the custody of a person beyond
the limits of the state, who is not

a party to the pendijig case, the

foundation for the introduction of
secondary evidence is well laid.

Shirley v. Hicks, 105 Ga. 504, 31 S.

E. 105.

A certified copy of the record of

a power of attorney is competent
where the original instrument is

in the hands of a person out of the
jurisdiction of the court and it is

not in the power of the plaintiff to

produce the document. Halsey v.

Fanning, 2 Root (Conn.) loi.

Contra. — A lost instrument can
not be proved by a certified copy
of its record, in the absence of a

statute which expressly authorizes

the admission of such evidence.

Union Pac. R. Co. v. Reed. 80 Fed.

234, 25 C. C. A. 389.

35. Loeb V. Huddleston, 105

Ala. 257, 16 So. 714; Erwin v. Bank
of Kentucky, 5 La. Ann. i.

The record books from the parish

judge's office are properly admitted

to prove the recording of the acts

therein contained. Davis v. Police

Jury of Concordia, 19 La. 533.

A certified copy of a declaration

by a married woman to become sole

trader under the Act of 1852, may
be admissible to prove that a declar-

ation had been recorded, but not to

show the existence or contents of

the original declaration. Reading v.

Mullen, 31 Cal. 104.

36. Sunderlin v. Wvman, 10 Hun
(N. Y.) 493.

Vol. X
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adversary are parties may introduce certified copies of the record

of the same without accounting for its non-production,"

(B.) In Maine by statute"^ and previous thereto by rule of court"^

certified copies of the record of a deed are admissible in an action

involving title to realty*** without proof of execution or delivery*^

in behalf of one who is not the grantee therein and does not claim

as an heir of the grantee.*^ This rule applies to mortgages as

well as to absolute deeds.*^

(C.) In Massachusetts an ofiice copy of the record of a deed or

mortgage, where neither of the parties to the action is a grantee

therein nor entitled to the custody of the original, is admissible

without proof of execution or delivery/*

37. Farrar v. Fessenden, 39 N.
H. 268 ; Fellows v. Fellows, 37 N. H.

75; Lyford v. Thurston, 16 N. H.
399; Andrews v. Davison, 17 N.
H. 413 ; Sowtherin v. Mendum, 5

N. H. 420 ; Bolton v. Cummings, 25
Conn. 410 ; Dawson v. Orange, 78
Conn. 96, 61 Atl. 101.

A deed in a party's chain of title

when the original is not in his pos-

session or control may be proved by
a certified copy of the town clerk's

records. Williams v. Weatherbee, 2

Aik. (Vt.) 329, holding that this has
always been the practice in that state,

which practice was encouraged by
expressions in the statutes making a
copy evidence when the original can-

not be produced. " These expres-

sions (in the statutes) do not nec-

essarily imply that such copies may
be read without proof that the orig-

inals are out of the party's power;
but the course has been ever since

the act passed to admit regular copies

of such deeds as do not belong to

the party wishing to use them."
In making title to real estate a

party may prove the various links

in his chain of title by certified

copies of deeds from the records of

deeds in the town clerk's office, with-
out accounting for the originals,

"except the deed to himself, in progf
of which he must produce the orig-

inal, because it is supposed to be
in his custody. Such copies are ad-
missible mainly upon the ground of

the faith that is due to the ac-

knowledgment certified by the prop-
er officer as prima facie proof of the
genuineness of the instrument, and
partly upon grounds of convenience,

Vol, X

the originals not being supposed to

be in the possession of the party."

Pratt v. Battles, 34 Vt. 391.
38. Jewett v. Persons Unknown,

61 ^le. 408.

39. White v. Dwinel, 33 Me. 320;
Woodman v. Coolbroth, 7 Me. 181.

40. Doe V. Scribner, 36 Me. 168;

. Weld, II Me. 459.

Whitmore v. Learned, 70 Me.
Kent

41.

276.
42. White V. Dwinel, 33 Me. 320.
Devisees in trust under a will, not

coming within the rule prohibiting

grantees, heirs, etc., from offering

office copies, are therefore entitled

to introduce an office copy of the

deed to their testator under which
they claim. Baring v. Harmon, 13

Me. 361.

43. New England W. & C. Co. v.

Farmington Elec. L. & P. Co., 84
Me. 284, 24 Atl. 848.

44, Gragg v. Learned, 109 Mass.
167; Frazee z: Nelson, 179 Mass.

456, 61 N. E. 40, 88 Am. St. Rep.

391 ; Stockwell z'. Silloway, . 105
Mass. 517.

The record copy of a deed is ad-

missible in evidence against one to

whom the grantee has conveyed the

land without notice to him to pro-

duce the original. The rule requir-

ing the production of an original

deed applies only to a case where it

is necessary to prove a conveyance
directly to a party to a suit and
which may reasonably be supposed
to be in his possession, but does not
include prior deeds in a chain of

title. Thacher v. Phinney, 7 Allen
(Mass.) 146.

This rule applies to deeds or mort-



RBCORDS. 92i

(t>.) Limitations of Rule. — This rule does not apply to deeds

which are not links in the chain of title of the party offering the

copy.^^ Copies of a deed to himself/*' to his adversary/^ or to

a person through whom he does not claim/^ are not competent

primary evidence, but in such cases the original must be properly

accoiinted for.*"

(E.) Proof of Execution. — The execution of the instrument

through which a party immediately claims must be proved, but the

execution and delivery of other deeds in the chain is presumed

when a certified copy of the record is produced.^"

(4.) Statutes. — (A.) Generally. — The use of certified copies of

the record of deeds and other private writings is quite generally

regulated by statute. In some jurisdictions statutes provide that

recorded instruments generally are of certain kinds and may be

proved by certified copies of the record without accounting for

the original. ^^

gages of personal property. Bar-
nord V. Crosby, 6 Allen (Mass.) 327.

45. Office copies of deeds which
form no part of the chain of title

of the party producing them can not

be produced in evidence if the orig-

inals are to be had. Smyth v. Car-
lisle, 16 N. H. 464; Loomis v. Bedel,

II N. H. 74; Winnipisiogce Paper
Co. V. New Hampshire Land Co.,

59 Fed. 542.

46. Wells V. Jackson Iron Mfg.
Co., 48 N. H. 491 ; Pratt v. Battles,

34 Vt. 391.
47. Office copies of deeds which

are presumed to be in the possession

of the adverse party are not admis-
sible without notice to him to pro-

duce the original " The rule which
under our practice admits office

copies of deeds to be put in evidence

does not apply to deeds which are

presumed to be in the possession or

control of the other party." Draper
V. Hatfield, 124 Mass. 53.

48. Office copies of conveyances
showing title in a third party and
not in the chain of either of the
parties to the action, are not admissi-

ble without proof of search for the

original deeds, or proof of execu-
tion or delivery. Winnipisiogce Pa-
per Co. V. New Hampshire Land
Co., 59 Fed. 542, follozving Wells v.

Iron Co., 48 N. H. 491, 535.
49. Homer v. Cilley, 14 N. H. 85.

50. Pollard t^r Melvin, 10 N. H.
554; See also Bolton v. Cummings,
25 Conn. 410.

After proofftof an original deed to

himself or of his title by descent or
devise a party may use an office copy
of a deed to which he is not a party

but which constitutes a part of his

chain of title, as prima facie evi-

dence, without showing the loss of

the original and without proof of
execution or delivery. But a party
can not prove the contents of a deed
to himself by such a copy, when the

original is lost, without proof of the
execution of the original. Wells v.

Jackson Iron Mfg. Co., 48 N. H. 491,

disapproving Southerin v. Mendum.
5 N. H. 420 and distinguishing Cram
V. Ingalls, 18 N. H. 613.

If one claim land by an assign-

ment of a mortgage he must prove
the execution of the mortgage. The
production of an office copy is not
sufficient. " Such copies do not af-

ford evidence of the execution of

the deed recorded except only after

proof of the deed under which the

party claims title, whether that deed
be made to himself or to one to

whose title he succeeds." Wallace
V. Goodall, 18 N. H. 439.

51. California. — Canfield v.

Thompson, 49 Cal. 211; Gethin v.

Walker, 59 Cal. 502 ; Jones v. Marks,

47 Cal. 242; Weaver v. McKay, 108

Cal. 546, 41 Pac. 450.

Florida. — Sanders v. Pepoon, 4
Fla. 465 ; Skinner v. Pinney, 19 Fla.

42, 45 Am. Rep. i.

Indiana. — Lentz v. Martin, 75 Ind.

228.
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In other states a copy of the record is only competent when the
original instrument is lost or destroyed or is not within the cus-

Kentucky.— Helton v. Belcher, 114
Ky. 172, 24 Ky. L,. Rep. 927^ 70 S.

W. 295.

Maryland. — Preston v. Evans, 56
Md. 476; Morrill v. Gelston, 34 Md.
413; Cole v. O'Neill, 3 Md. Ch. 174.

Mississippi.— Cogan v. Frisby, 36
Miss. 178.

New Jersey. — Doremus v. Smith,

4 N. J. L. 160; Chase v. Car)^, 57
N. J. L. 545, 31 Atl. 1024.

New York. — Sudlow v. Warsh-
ing, 108 N. Y. 520, 15 N. E. 532;
Clark V. Clark, 47 N. Y. 664. See
Van Cortlandt z'. Tozer, 17 Wend.
338; Bissell V. Pearce, 28 N. Y. 252.

North Carolina. — Devereux v.

McMahon, 108 N. C. 134, 12 S. E.

902, 12 L. R. A. 205.

Ohio. — Burnett v. Brush, 6 Ohio
32.

Pennsylvania. — Curry v. Ray-
mond, 28 Pa. St. 144; Philips V.

Bank of Lewiston, 18 Pa. St. 394
(assignment of mortgage).

JVashington. — Howard v. Gem-
ming, 10 Wash. 30, 38 Pac. 766.

By statute, certified copies of doc-
uments acknowledged and properly

filed in office of town clerk, such as

a chattel mortgage, are competent
evidence. Van Dervort v. Vye, 85
Minn. 35, 88 N. W. 2.

Statutes sometimes make a certi-

fied copy of the record of a deed by
an executor, administrator, or sher-

iiif competent primary evidence with-

out proof of its execution or the

regularity of the proceedings author-
izing it. Sauers v. Giddings, 90
Mich. 50, 51 N. W. 265; Hammond
V. Johnston, 93 Mo. 198, 6 S. W.
83 (sheriff's deed).
Although a commissioner's deed

is not admissible without proving
the judgment on which it is founded,
yet under a statute making certified

copies of all instruments legally re-

corded prima facie evidence, a certi-

fied copy of the record of a commis-
sioner's deed is admissible without
proof of the judgment. Helton v.

Belcher, 24 Ky. L. Rep. 927. 70 S.

W. 295.

Under a statute making the orig-

inal record of a power of attornej'^

Vol. X

in the clerk's office competent, and
a statute providing that a transcript

from a record kept pursuant to law
in a public office of the state whose
incumbent has an official seal, when
properly certified shall be equally
competent with the original, a cer-

tified copy of the record of a power
of attorney is admissible. Lerche v.

Brasher, 104 N. Y. 157, 10 N. E. 58.

A properly certified copy of the

record of a bill of sale of a vessel

kept by the collector of customs is

made competent evidence by statute

(§945, Code Civ. Proc), but the

certificate must be by the collector

and must state that the copy has
been compared by the person mak-
ing the certificate with the original

and that it is a correct transcript

therefrom and of the whole of the

original (§957, Code Civ. Proc). A
certified copy not complying with the

latter requirements is not admissible.

Redford v. Snow, 46 Hun (N. Y.)

370.

In Montana certified copies of the

recorder's records are by statute

competent primary evidence except
in the case of conveyances, the orig-

inals of which must be shown to be
lost or not within the power of the

party ofifering the copy. Flick v.

Gold Hill & L. M. Min. Co., 8
Mont. 298, 20 Pac. 807; Manhattan
Malt. Co. V. Sweteland, 14 Mont.
269, 36 Pac. 84, modifying McKins-
try V. Clark, 4 Mont. 370, i Pac.

759; Garfield M. & M. Co. v. Ham-
mer, 6 Mont. 53, 8 Pac. 153. See
also Finch z\ Kent, 24 Mont. 268,

61 Pac. 653.

In North Carolina the code pro-

vides that certified copies of recorded

instruments are competent primary
evidence except where a rule or or-

der of the court to the contrary is

made upon affidavit suggesting some
material variance between the copy
and the original or some other suffi-

cient ground. Ratliff v. Ratlifif, 131

N. C. 425, 42 S. E. 887; Taylor v.

Navigation Co., 105 N. C. 484, 10 S.

E. 897 (holding that a contract grant-

ing rights in land was properly re-

corded under the statute and there-
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tody or control of the party ofifering the copy.^^ The latter fact

sufficiently appears when the deed is one which does not belong

to the party seeking to prove it.°^ And in some states statutes

make the copy admissible only after proof of the loss or destruction

of the original instrument, or otherwise sufficiently accounting for

it under the rules of best and secondary evidence.^'*

fore provable by a copy) ; Bohanon
V. Shelton, 46 N. C. 370 (holding

that a bond for a deed was withm
the statute). See also Mitchell zk

Bridgers, 113 N. C. 63. 18 S. E. 91.

52. Alabama. — Scott z'. Brassell,

132 Ala. 660, 32 So. 694; Allison v.

Little. 85 Ala. 512, 5 So. 221 ; Flor-

ence Land, Min. & Mfg. Co. v. War-
ren, 91 Ala. 533, 9 So. 384; Hines v.

Chancey, 47 Ala. 637.

Florida. — Johnson v. Drew, 34
Fla. 130, IS So. 780.

lozva. — Knetzer v. Bradstreet, 3
Greene 487 (in which the original

mortgage was unavailable because
forming part of the record in the

case then on appeal in the supreme
court) ; Independent School Dist. v.

Hewitt, 105 Iowa 663, 75 N. W. 497
(copies of the record are admissible
where the party offering them shows
that he did not possess the originals

and did not know where they were).
Kansas. — Bergman v. State, 39

Kan. 128. 17 Pac. 828; Bergman v.

Bullitt, 43 Kan. 709, 23 Pac. 938.

Missouri. — Crazier v. Hinchey, 143
Mo. 203, 44 S. W. 1052; Baum v.

Sauer, 117 Mo. 460, 23 S. W. 147;
Frank v. Renter, 116 Mo. 517, 22 S.

W. 812; Boogher ?'. Neece, 75 Mo.
383 (affidavit that original is not in

the power of the party offering the

copy is sufficient).

Nebraska. — Buck v. Gage, 27 Neb.
306, 43 N. W. no.
Nevada. — O'Meara v. North

American Min. Co., 2 Nev. 112.

North Dakota. — American Mtg.
Co. V. Mouse River Live Stock Co.,

ID N. D. 290, 86 N. W. 965.

An assignment of a mortgage is

such an instrument as is required by
law to be recorded and is therefore
within the statute providing for the
use of a certified copy of the record.

Kenosha Stove Co. v. Shedd, 82 Iowa
540, 48 N. W. 933.
Under the Iowa Code, § 4630,

proof of the loss of an original deed
need not be shown in order to jus-

tify the reception of certified copies

of the record. Proof by the party on
oath or otherwise that the original is

not within his control, is sufficient.

Hall v. Cardell, in Iowa 206, 82 N.
W. 503, in which the testimony
showed that the deed could not be

found after a careful search, and
that the party offering it hid heard
that it was in the possession of his

former attorney, who was then in a
distant state.

Where the plaintiffs were non-res-

idents of the state and their attorneys

testified that a certain deed was not

in the possession of his clients and
could not be found, this was held a

sufficient showing that the instrument
was not within the control of the

plaintiffs to warrant the introduction

of the record in evidence. Olleman
z'. Kelgore, 52 Iowa 38, 2 N. W. 612.

A subsequent purchaser of land
may give in evidence a certified copy
of a deed to his vendor, on the

ground that he has not the custody
of the original. Jones' Heirs v.

Walker, 47 Ala. 175.

Certified copies of deeds to mili-

tary bounty lands acknowledged out
of the state are not admissible under
the Missouri statute, except as sec-

ondary evidence after the originals

have been properly accounted for.

Rigney v. DeGraw, 100 Fed. 213,

citing as construing this statute,

Bartin v. Murrain, 27 Mo. 235; Cris-

pen z'. Hannavan, 50 Mo. 415 ; Cris-

pen V. Hannavan, 72 Mo. 548, and
Rigney z: Plaster, 88 Fed. 686.

53. Proof that the original deed is

beyond control of party is not nec-

essary in order to admit a certified

copy of the record, where defendant
seeks to prove title in stranger as a
defense and it sufficiently appears
that the original deed does not belong
to him. Busk z'. Gage, 27 Neb. 310.

See also Florence Land, Min. & Mfg.
Co. 7'. Warren. 91 Ala. 533, 9 So. 384.

54. Conley z: State, 85 Ga. 348.

II S. E. 659; Clayton v. Brown, 30

Vol. X
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(B.) Special Statute Controls General Statute. — Although a gen-
eral statute provides that certified copies of the recorder's records
shall be competent primary evidence, where a special statute pro-
vides that a particular class of such records shall be admissible
only after accounting for the non-production of the original, as

to such records the special statute governs the general.^''

(C.) In Texas by statute a certified copy of a recorded instrument
to be admissible must be filed at least three days before the trial

and be accompanied with an affidavit that the original is lost or

cannot be procured.^® The affidavit need not be filed until the

trial,^'^ and need not show that the party making it has made a

search for the original. ^^ This rule applies to all instruments prop-

erly recorded in the office designated,^" but not to judicial records''''

or records of deeds, which latter are specially provided for.**^

Ga. 490; Stone v. Fitts, 38 S. C.

393. 17 S. E. 136; Darby v. Huffman,
2 Rich. L. (S. C.) 532; Duvin v. Sin-

clair. 22 S". C. 361 ; McLeod v. Rog-
ers, 2 Rich. L. (S. C.) 19.

Before the record of a deed or a

certified copy of the same can be in-

troduced the original must be shown
to have been lost or accidentally de-

stroyed, and not disposed of for the

purpose of introducing a copy, under
the Illinois statute (i Starr & Cur-
tis' Ann. Stat. 2d. ed. p. 955). Scott

V. Bassett, 174 111. 390, 51 N. E. 577-

See Dugger v. Oglesby, 3 111. App.

94. § 18 of the act in regard to evi-

dence and depositions relates only to

papers, entries and records mentioned
in the previous sections and does not

authorize the introduction of copies

of contracts between parties. Chi-

cago, W. & V. Coal Co. V. Moran,
210 III. 9, 71 N. E. 38, affirming no
111. App. 664.

55. Flick V. Gold Hill & L. M.
Min. Co., 8 Mont. 298, 20 Pac. 807;
Manhattan Malt. Co. v. Svveteland,

14 Mont. 269, 36 Pac. 84, holding

that such a general statute was con-

trolled by a special statute making
certified copies of the record of con-

veyances competent only after proof
of the loss or destruction of the

original or showing that it is not
within the power of the party of-

fering the copy.
56. Hancock v. Tram Lumb. Co.,

65 Tex. 225; Burleson v. Collins

(Tex. Civ. App.). 29 S. W. 688. See
Vandergrift v. Piercy, 59 Tex. 371

;

Ury V. Houston, 36 Tex. 260.
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The statute must be substantially

complied with to render the copy
admissible. " A certified copy of a
recorded instrument is only evidence
by virtue of the statute, and before
it can be admitted in evidence the
requisites of the statute must be sub-
stantially complied with." Henry v.

Bounds (Tex. Civ. App.), 46 S". W.
120.

57. Hanrick v. Barton, 16 Wall.
(U. S.) 166.

58. Thompson v. Johnson, 24
Tex. Civ. App. 246, 58 S. W. 1030.

59. To What Instruments Appli-
cable This rule applies to all cases

where it is sought to use the certi-

fied copy of the record of any written
instrument which is permitted or re-

quired by law to be recorded in the
office of the county clerk. Valentine
V. Sweatt, 34 Tex. Civ. App. 135, 78
S. W. 385.
Chattel Mortgage Edwards v.

Osman. 84 Tex. 656, 19 S. W. 868,

citing Gen. Laws 1891, p. 38.

60. Where a certified copy of the

record of a will and probate is of-

fered in evidence under Rev. Stat,

arts. 4875, 4876, the provisions of

Rev. Stat, art. 2257 relating to ac-

counting for the original and pre-

vious filing of the papers of the case

do not apply. Hickman v. Gillum,

66 Tex. 314. I S. W. 339.
61. Where a certified copy of the

record of a deed is offered under
§ 5266, Rev. Stat. 189s, it is not nec-

essary to make affidavit of the loss

of the original instrument. The no-

tice of filing is sufficient. Greenwood
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(D.) Instrument Filed But Not Recorded. — Where by statute an
instrument is deemed recorded as soon as it is filed for record, a
certified copy of an instrument so filed but not yet actually recorded
is competent evidence.*'"

(E.) In Other Counties. — Under a statute making certified copies

of recorded instruments competent evidence, a copy of the record
of such instrument recorded in the proper county is admissible
in another county. ^^

F. When Execution of Original Is In Dispute. — The fact

that the genuineness of an original deed or other recorded instru-

ment is questioned does not of necessity serve to exclude a certi-

fied copy of the record although on a sufficient showing of fraud
or forgery the court might require the production of the original.®^

But it has been held that w^here the forgery of the original in-

strument is in issue, either in a criminal or a civil suit, a statute

providing that certified copies shall be admissible equally with the

original does not apply.''^

(5.) Defects in Record or Copy. — Where the record or a copy
thereof fails to show a valid instrument it is not admissible,''® but

V. Fontaine (Tex. Civ. App.), 34 S.

W. 826.

Article 4802. Rev. Stat., makes
certified copies of the record of deeds
competent primary evidence to prove
the common source of title. When
offered for other purposes certified

copies are only admissible after ac-

counting for the original. Ogden v.

Bosse, 86 Tex. 336, 24 S. W. 79S.

62. Instrument Filed But Not
Recorded. — The filing of a chattel

mortgage in the clerk's office makes
it a part of the record, and a certified

copy of the same is competent evi-

dence according to the Code. Hall

V. Aitkin, 25 Neb. 360, 41 N. W.
192.

Under a statute making certified

copies of instruments filed for record

competent the same as the originals,

a certified copy of a chattel mortgage
is admissible where the certificate

shows that the original was on file

with the county clerk. Oxsheer v.

Watt, 91 Tex. 402, 44 S. W. 67.

63. Under a statute making cer-

tified copies of recorded instruments
competent evidence, such a copy of

a deed of assignment in insolvency
recorded in the county where the as-

signor was doing business was held
admissible in another county. Batts
V. Moore (Tex. Civ App.), 54 Sv

W, 1036.

64. Pratt v. Battles, 34 Vt. 391.

Although the execution and ac-

knowledgment of an alleged deed is

in dispute, a duly certified copy of
the record thereof is competent as

presumptive evidence both of the

record itself and of the fact of the
conveyance of title. Sudlow v. War-
shing, 108 N. Y. 520, 15 N. E. 532.

When an Affidavit of Forgery has
been filed pursuant to statute the

execution of the original must be
proved. Thompson v. Johnson,
24 Tex. Civ. App. 246, 58 S. W. 1030.

65. People v. Swetland, y7 Mich.

5Z, 43 N. W. 779, a prosecution for

forging a discharge of a mortgage.
The record of the discharge when
offered in evidence was objected to

as secondary evidence for which no
proper foundation had been laid. Its

admission was held error on the

ground that the statute providing for

the use of certified copies of the

records and documents of public of-

fices was not applicable. " When the

main issue is whether a deed, mort-
gage or discharge of mortgage has
been forged, the original instrument
is the best evidence and ought to

be produced if it can be."

66. A copy of the record of a
deed is not admissible where it shows
no signature by the grantor, although
it contains a certificate of acknowl-

Vol. X
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a variance between the record and the original,*''^ or between the

record and the copy''^ does not of necessity serve to exckide such
defective record or copy.

(6.) Preliminary Requisites— (A.) Generally.'— Statutes and rules

of court sometimes require certain preHminary acts by one propos-

ing to offer a certified copy of a private writing, such as the fiHng

of and serving of a notice of intention'^^ or the fiHng of a copy/"

It has been held that the recording of an instrument pursuant to

law is prima facie evidence of facts essential to its validity."^

(B.) Proof of Execution. — (a.) Generally. — Where proof of the

execution of an original recorded instrument is unnecessary, a

certified copy, if made by statute competent to the same extent as

the original, may be introduced without proving the execution of

the latter.'^- But where upon the filing of an affidavit of forgery

the execution of an original deed must be proved the same rule

would apply to a certified copy under the same circumstances.'^^

And under such a statute if execution must be proved when the

original is offered the- same necessity would exist when a copy is

introduced.'*

edgment. Helton v. Asher, io6 Ky.

730, 46 S. W. 22.

67. Registration of deeds and
other instruments required to be re-

corded not being made void by rea-

son of the mistake of the officer mak-
ing them, such errors do not vitiate

the probate or deprive a party of

the right to read the registry as evi-

dence, subject to right of adversary,

if original could be produced, to

correct such mistakes by its intro-

duction. Devereux v. McMahon, 108

N. C. 134, 12 S. E. 902, 12 L. R. A.

205.

68. An immaterial variance be-

tween a certified copy and the record

of a mortgage does not warrant the

exclusion of the copy. Conley v.

State, 85 Ga. 348, n S. E. 659.

69. Such a statute does not apply

to the record itself which may be
introduced without notice. State v.

Crocker, 49 S. C. 242, 27 S. E. 49.

70. Valentine v. Sweatt, 34 Tex.
Civ. App. 135, 78 S. W. 385.

An instrument competent as an an-

cient document need not be filed

among the papers of the cause be-

fore trial as required by statute

(art. 2257) regulating the introduc-

tion in evidence of registered instru-

ments. Hill V. Smith, 6 Tex. Civ.

App. 312, 25 S. W. 1079.

71. Cole V. O'Neill, 3 Md, Ch.
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174; Crufurd v. State, 6 H. & J.

(Md.) 231; Warner v. Hardy, 6
Md. 525.

72. Hancock v. Tram Lumb. Co.,

65 Tex. 225; EUingboe v. Brakken,
2/S Minn. 156, 30 N. W. 659.

Holmes v. Coryell, 58 Tex. 680,

holding that since proof of the exe-
cution of an ancient instrument was
unnecessary a certified copy of the

record thereof made competent sec-

ondary evidence by statute, was ad-

missible without proving the execu-
tion of the original.

A statute providing that a certi-

fied copy of a recorded deed shall

be received in evidence in the same
manner as the original, does not
make the certified copy per se evi-

dence of the execution of the orig-

inal. Skinner v. Pinney, 19 Fla. 42,

45 Am. Rep. i.

73. A statute providing that a

certified copy of a recorded instru-

ment shall be admitted in like man-
ner as the original where the latter

is lost or is not obtainable does not

dispense with the proof which is re-

quired when the original instrument

is offered, where an affidavit of for-

gery is made. Young v. Guilbeau, 3
Wall. (U. S.) 636. See also Han-
cock V. Tram Lumber Co., 65 Tex.

225.

74. Powell's Heirs v. Hendricks,
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The necessity of proving the execution of the original depends
largely upon the statutes regulating that matter, and the effect

which is given in this respect to the acknowledgment and record-

ing of an instrument.'^ In most jurisdictions a certified copy if

competent is admissible without preliminary proof of execution.''^

(b.) Proof of Execution of Original Where Copy Would Be Admissible

Without Such Proof. — Where by statute a certified copy of a re-

corded instrument is admissible without proof of execution, the

3 Cal. 427; Wilson z: Corbier, 13

Cal. 166. Contra. — Kramer v. Set-

tle, I Idaho 485.
75. See articles " Acknowledg-

ment," Vol. I, p. 188, and " Written
Instruments" ; and Ellingboe v.

Brakken, 36 Minn. 156, 30 N. W.
659; Skinner z\ Pinney, ig Fla. 42,

45 Am. Rep. i ; Griffith v. Richmond,
126 N. C. 377, 35 S. E. 620.

A certified copy of the record of

a mortgage is admissible without
proof of the execution of the mort-
gage, where the certificate of ack-

nowledgment is regular in form and
states that the instrument had been
duly executed by the mortgagor.
Howard z'. Gemming, 10 Wash. 30,

38 Pac. 766.

The Recording of a Deed dis-

penses with the necessity of proving
its execution, and a certified copy of

the record as secondary evidence
would also be admissible without
proof of the execution of the orig-

inal. See Civ. Code, § 3630 ; Holtz-

claw V. Edmondson, 114 Ga. 171, 39
S. E. 849; Griffin v. Wise, 115 Ga.

610, 41 S. E. 1003.

76. United States. — P e 1 1 z v.

Clarke, 2 Cranch C. C. 703, 19 Fed.
Cas. No. 10,914.

California.— Mayo v. Mazeaux, 38
Cal. 442.

Georgia. — Griffin v. Wise, 115 Ga.

610, 41 S. E. 1003 ; Conley v. State,

85 Ga. 348, II S. E. 659.

Idaho. — Kramer z\ Settle, i Idaho
485.

Indiana. — Burns v. Harris, 66
Ind. 536.

lozva. — Kenosha Stove Co. v.

Shedd, 82 Iowa 540, 48 N. W. 933.
Minnesota. — Ellingboe v. Brak-

ken, 36 Minn. 156, 30 N. W. 659.

South Carolina. — Durin v. Sin-
clair, 22 S. C. 361 ; Darby v, Huff-
man, 2 Rich. L. 532; Stone v. Fitts,

38 S. C. i9i, 17 S. E. 136,

Washington. — Howard v. Gem-
ming. 10 Wash. 30, 38 Pac. 766.

Since a deed can not be recorded
until it has been acknowledged the
registry is prima facie evidence of its

authenticity, and an office copy is

therefore admissible without proof
of execution. Ward v. Fuller, 15
Pick. (Mass.) 185.

A duly certified copy of the rec-

ord of a deed is prima facie evidence
of the genuineness, due execution,

and delivery of the original deed.
Anthony v. Chapman, 65 Cal. y2>, 2

Pac. 889.

A duly certified copy of a mortgage
is admissible in evidence over the ob-
jection that there is no preliminary
proof that the officers of the corpo-
ration signing the same had author-
ity to execute same, for the reason
that due execution and delivery are
presumed until something appears to

show the contrary. Lafarier v.

Grand Trunk of C, 84 i\Ie. 286, 24
Atl. 848; Whitmore v. Learned, 70
Me. 276.

Where a deed to land in the state,

executed outside of the state in a
prescribed manner, is recorded in the

county where the land lies, a certified

copy of the record is by statute made
competent evidence without proof of
the execution of the original. Harris
V. Price. 14 B. Mon. (Ky.) 414.

In Alabama under the statute

neither the original deed nor a cer-

tified copy thereof is admissible with-
out proof of execution, unless it was
recorded within twelve months after

its execution. Keller v. Moore, 51

Ala. 340; Buncum & Jenkins v.

George, 65 Ala. 259; Allison v. Lit-

tle, 85 Ala. 512, 5 So. 221. For a
similar statute in Missouri see Re-
organized Church V. Church of
Christ. 60 Fed. 937.

Copies of the records of deeds,

mortgages and assignments and of a
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original instrument itself when offered is equally admissible with-

out such preliminary proof.'"

(7.) What Copy and Certificate Must Show.— To be admissible the

copy must include the acknowledgment,'® and the authenticating

certificate must cover both the instrument itself and the certificate

of acknowledgment.'*' These rules do not apply, however, where

there is no law requiring the record to show the proof of the deed.*°

(8.) Patents to Land. — Statutes in some states provide for the

recording of patents to land in the county where the land lies, and

make certified copies of such record competent evidence of the

patent, either primary®^ or secondary.^- So also a certified copy

of the land office record of a patent or grant is competent, either

certificate of entry to foreclose are

admissible without further proof of

the execution of the instruments.

Frazee v. Nelson, 179 Mass. 456, 61

N. E. 40.

77. Where the articles of incorpo-

ration have been duly recorded and

the statute provides that a certified

copy of the record shall be admis-

sible without further proof, the orig-

inal articles themselves so recorded

are admissible without proof of their

execution. " As a mere copy of the

articles, certified to be a copy of the

record, would have been competent

without proof of their execution, "it

seems to us that the original, it hav-

ing been duly recorded, should have

been admitted in the same manner.

There is no reason for requiring

proof of the execution of the articles

in the one case that does not prevail

in the other. The harmony of the

law and public convenience require,

as we think, that the rule should be

the same in both cases." James v.

Greensboro & Newcastle Junction

Tpk. Co., 47 Ind. 379-

78. Runt V. Owings, 4 Mon. (Ky.)

20. See Miller's Lessee v. Holt, i

Overt. (Tenn.) iii.

79. Hunt V. Owings. 4 Mon.
(Ky.) 20.

The certificate of a recorder, an-

nexed to a paper purporting to be a

copy of a deed, and of a certificate

of acknowledgment of same, that the

foregoing is a true copy of deed on

record in his office, will not admit

deed in evidence, unless the certifi-

cate also certifies to correctness of

copy of certificate of acknowledg-

Vol, X

ment. Gentry v. Garth, 10 ^lo. 226.

80. Freeman v. Hatley, 48 N. C
115. In this case it appeared that the

court record showing the proof of

the original deed had been destroyed

and it was held that the testimony

of the register that he had held his

office from the date of the deed up to

the time of trial, and that during that

time no deed had been registered

which had not been properly proved,

was sufficient to authorize the pre-

sumption that the deed in question

had been duly proved previous to its

registry.

81. Briggs V. Holmstrong, J2 Mo.
337.
The validity of a copy of a perfect

patent for land, recorded and read

in evidence under statute providing
for recordmg of patents granted by
the United States, in the county in

which situated, and making copies

thereof prima facie evidence, cannot
be impeached by an exemplified copv
of an unsealed patent from the rec-

ords of the land office at Washing-
ton. Campbell v. Laclede Gas Light

Co., 84 Mo. 352.

82. Where the loss of an original

patent from the republic of Texas
has been shown by affidavit, a certi-

fied copy from the records of the

county clerk's office is admissible in

evidence; such record being gov-

erned by the same rules as to its

competency as are applied to other

duly recorded instruments. Baylor

V. Tillebach, 20 Tex. Civ. App. 490,

49 S. W. 720; citing Rio Grande &
E. P. R. Co. V. Milmo Nat. Bank,

72 Tex. 467, 10 S, W. 563.
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at common law^'' or as in some jurisdictions by virtue of a statute.**

(9.) Copies of Notarial Acts. — (A.) Generally. — Under the civil

law contracts or conveyances which are executed before a notary
are entered in his record which is signed by the parties and consti-

tutes the original agreement. The certified copies, however, which
are given to the parties, being the only evidence they possess, are

regarded as duplicate originals for evidentiary purposes and are

admissible as primary evidence. ^^ But other properly authenticated

copies are admissible without accounting for these copies deliv-

ered to the parties.^''

Where the civil law does not prevail a notary is ordinarily not

authorized to record instruments attested by him, and a certified

copy of such an instrument is not competent.^"

(B.) Copy of Notarial Act of Foreign State. — It has been held that

the copy of a foreign notarial act given by the notary to a party

to the act is not competent evidence though an examined copy of

such act would be admissible. ^^

(10.) Memoranda by Recording Officer.— A memorandum by the

recorder on the book in which an instrument was recorded of the

83. Grants or Patents being en-

rolled in the office from which they

emanate become records there, and
like all other records, copies of them
by the common law may be used as

evidence by all persons except those

who would be entitled to the origi-

nals. Clarke v. Diggs, 28 N. C. 159,

44 Am. Dec. 73. See also Marshall
V. Corbett, 137 N. C. 555, 5o S'. E.

210; McLean v. Chisholm. 64 N. C.

343; Strickland v. Draughan, 88 N.
C. 315; Blount V. Benbury, 3 N. C.

542.
84. Beasley v. Clarke, 102 Ala.

254. 14 So. 744; Hammond v. Blue,

132 Ala. 2,2>7, 31 So. 357.
Under the provisions of the code

a copy of a patent for lands issued

by the United States may be certi-

fied by the " acting commissioner

"

of the general land office ; and such
certified copy is admissible in evi-

dence without producing. or account-
ing for the patent itself. Ross v.

Goodwin, 88 Ala. 390, 6 So. 682;
Woodstock Iron Co. v. Roberts, 87
Ala. 436. 6 So. 349 {overruling Jones
V. Walker, 47 Ala. 175 as to last

point).

85. Titus V. Kimbro. 8 Tex. 210;
Herndon v. Casiano, 7 Tex. 322;
Smith V. Townsend, Dall (Tex.)

569.
86. A properly authenticated copy

59

of a notarial act is competent evi-

dence w'ithout accounting for the

testimonio or second original deliv-

ered to the parties to the act. "The
testimonio is a copy or first original

as it is sometimes called of the pro-

tocol and is of itself proof of the

original, but we do not understand
that it is any higher or better evi-

dence of the protocol than is an ex-

emplified or certified copy." Trin-
ity- County Lumb. Co. v. Pinckard,

4 Tex. Civ. App. 671, 23 S. W. 720,

1015, disapprovmg contrar\^ dictum
by Lipscomb, J., in Titus v. Kimbro,
8 Tex. 210, and citing Watrous v.

]\IcGrew, 16 Tex. 506.

A copy of an entry in the notarial

record kept by the county clerk, cer-

tified by the successor in office of the

clerk who made the record, is com-
petent evidence. Mayfield z'. Robin-
son, 22 Tex. Civ. App. 385, 55 S. W.
399; citing Rev. Stat. arts. 2306, 2309,

3514-
87. Spurr v. Trimble, i A. K.

Marsh. (Ky.) 278.

88. Under the Louisiana law con-
veyances are made in a notary's book
and copies certified by the notary
are given to the parties. Such a cer-

tified copy of a conveyance of land
in Texas although proved and re-

corded in the county where the land
lies is not admissible as a recorded

Vol. X
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date of the record is an official act and a certified copy of such
entry is competent evidence.'^''

(11.) TJnauthorized or Improper Record. — (A.) Generally.— \\'here

the recording of a private writing is improperly done or unauthor-
ized because acknowledgment or proof of the instrument is lack-

ing or fatally defective,"'^ or because the instrument is insufficiently

instrument. The law does not pro-

vide for the record of such copies,

but an examined copy of such a con-

veyance is competent where the exe-

cution of the original in the notary's

book has been proved. " The original

being a record of another state could

not be produced." Frost v. Wolf, 77
Tex. 455, 14 S. W. 440, 19 Am.
St. Rep. 761.

In Mauri v. Heffernan, 13 Johns.

(N. Y.) 58, it is said, though not

expressly h-eld, that the certified

copies furnished by a foreign notary
before whom the original is exe-

cuted and who retains the original

in his office although competent evi-

dence in the country where executed
are not admissible as primary evi-

dence, but ought not to be entirely

disregarded and treated as mere
nullities. They ought to be received

as forming part of the inferior evi-

dence of the execution of the instru-

ment when the original cannot be
produced and proved.

89. Laird v. Kilbourne, 70 Iowa
83, 30 N. V/. 9.

A memorandum made on the rec-

ord at the time the deed is left for

record that the deed had been re-

corded at the date mentioned is an
official act falling within the statu-

tory duties of the recorder, and a
certified copy of it is competent to

prove the memorandum and the date

of the registration of the deed.

Stebbins v. Duncan, 108 U. S. 32,

SO.

Where at the end of a record of
the proceedings of a tax sale of land
the town clerk affixed a certificate

:

" Received for record and recorded
and examined April 7, J^^o. Attest.

John Dodge, Town Clerk," it was
held that this certificate referred and
applied to the entire record, the pro-
ceedings and sale, including the war-
rant and certificate of the oath, as a
complete and perfected record of the
sale. Carbee v. Hopkins, 41 Vt. 250.

Vol. X

90. United States. — ^icE\^tn v.

Den, 24 How. 242 ; Union Pac. R.

Co. V. Reed, 80 Fed. 234. 25 C. C. A.

389.

Alabama. — Foxworth v. Brown,
114 Ala. 299, 21 So. 413.

Arkansas. — Trammell z>. Thur-
mond. 17 Ark. 203.

California. — McMinn v. O'Con-
nor, 27 Cal. 239.

Florida. — L'Engle v. Reed, 27
Fla. 345, 9 So. 213 ; Kendrick v. Lath-
am, 25 Fla. 8ig, 6 So. 871 ; Parker
V. Cleveland, 37 Fla. 39, 19 So. 344.

Georgia. — Papot v. Gibson, 7
Ga. 530.

Illinois. — McCormick v. Evans,

33 111. 328.

Indiana. — Starnes v. Allen, 45 N.
E. 330.

loiva. — Pitts 7'. Seavey, 88 Iowa
336, 55 N. W. 480.

Kentucky. — Morgan v. Bealle, i

A. K. Marsh. 310; Swafford v.

Herd's Admr., 23 Ky. L. Rep. 1556,

65 S. W. 803; Middlesboro Water-
works V. Neal. 105 Ky. 586, 49 S.

W. 428.

Louisiana. — Briggs v. Phillips, 2

La. Ann. 303.

Maryland. — Connelly v. Bowie, 6
H. & J. 141.

Missouri. — Garnier v. Barry, 28
Mo. 438; Musick V. Barney, 49 Mo.
458; Patterson v. Fagai^i, 38 Mo. 70;
Hunt V. Selleck, 118 Mo 588, 24
S. W. 213.

Nebraska. — Maxwell v. Higgins,

38 Neb. 671, 57 N. W. 388.

Neiv Hampshire. — Montgomery v.

Dorion, 6 N. H. 250.

New York. — Striker v. Striker,

31 App. Div. 129, 52 N. Y. Supp.

729.

Oliio. — Johnston v. Haines, 2
Ohio 55, 15 Am. Dec. 533-

Tennessee. — Bond v. Montague,
54 S. W. 65; Woods V. Bonner, 89
Tenn. 411, 18 S. W. 67.

Texas. — Birdseye v. Rogers (Tex.
Civ. App.), 26 S. W. 841; Wood V.
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executed,®^ or for any reason,"- a copy of the record is not competent

Welder. 42 Tex. 396; Cavit v. Arch-
er, 52 Tex. 166.

Where an ancient deed does not
appear to have been acknowledged,
a copy of the same from a lost rec-

ord is inadmissible. Hoddy v. Har-
ryman, 3 H. & McH (Aid. Ch.) 581.

A certificate of acknowledgement
must substantially conform to stat-

ute in order that the record of a

deed may be admissible in evidence.

Maxwell v. Higgins, 38 Neb. 671. 57
N. W. 388.

Where a deed has been improper-
ly recorded because not acknowl-
edged or proved by the subscrib-

ing witnesses and has subsequently
been lost, a certified copy of the

record is not admissible although an-

other certified copy to which was at-

tached an affidavit of probate by the

subscribing witnesses has been re-

corded. Conceding that the sub-

scribing witnesses may make an affi-

davit of probate without having the

original deed before them, such af-

fidavit only authorizes the original

and not a certified copy to be re-

corded. Griffin v. Wise, 115 Ga. 610,

41 S. E. 1003.

91. Van Auken v. Monroe, 38

Mich. 725 ; Budd v. Brooke, 3 Gill

(Md. Ch.) 198, 43 Am. Dec. 321;

Hellman v. Hellman, 4 Rawle (Pa.)

440.

92. United States. — James v.

Gordon, i Wash. C. C. 333, U Fed.

Cas. No. 7.181.

Arkansas. — Brown r. Hicks, i

Ark. 232; Trammell z: Thurmond,
17 Ark. 203.

Georgia. — Oliver v. Persons, 30

Ga. 391, 76 Am. Dec. 657; Rushin v.

Shields, II Ga. 636, 56 Am. Dec. 436.

See also Watson v. Tindal, 24 Ga.

494, 71 Am. Dec. 142.

Iowa. — Curtis v. Hunting, 6 Iowa
536.

Maryland. — Cheney v. Watkins, i

H. & j. 527, 2 Am. Dec. 530; Berry

V. Matthews. 13 Md. 537; Coale v.

Harrington, 7 H. & J. 147.

Mississippi. — Thomas v. Grand
Gulf Bank, 9 Smed. & M. 201.

Missouri. — Hoskinson v. Adkins,

77 Mo. 537.

North Carolina. — Garland's Exr.

v. Goodloe, Admrs., 3 N. C. 537;
Burnett v. Thompson, 35 N. C. 379;
Burnett v. Thompson, 48 N. C. 113.

Pennsylvania. — Kerns v. Swope.
2 Watts 75; Fitler v. Shotwell, 7
Watts & S. 14.

Texas. — Fitzpatrick v. Pope, 39
Tex. 314-

Vermont. — Bush v. Van Ness, 12

Vt. 83.

West Virginia. — Clark v. Perdue,

40 W. Va. 300. 21 S. E. 735-

But "Under the Burnt Records Act
a deed shown to have been recorded
is presumed to have been entitled

to record ; but this presumption is

not conclusive. Oliver v. Persons,

30 Ga. 391, 76 Am. Dec. 657.

Where no law requires the re-

cording of a notice of appropriation

of water, a certified copy of the rec-

ord of such a notice is not admissible.

Cruse V. McCauley, 96 Fed. 369.

A copy of a patent certified by the

recorder of a county is liot compe-
tent evidence where no law requires

that such patent be recorded in the

county. Lyell v. Alaynard, 6 Mc-
Lean 15, IS Fed. Cas. No. 8,619.

An assignment of a judgment not
being entitled to record under the

law relating to the registry of deeds
and other written instruments, a

certified copy of the record thereof

is not admissible. Johnson v.

Brown, 25 Tex. Supp. 120.

Contract Signed by One Party

Only— Where one party to an

agreement signs one copy thereof

and the other party signs the other

copy, an exemplification of the rec-

ord of one of these instruments is

not admissible since the copy was
not legally entitled to record. Barger

V. Miller, 4 Wash. C. C. 280. 2 Fed.

Cas. No. 979.

Against Grantor and Privies— A
certified copy of a deed recorded upon
the acknowledgment of the grantor

but not required to be recorded is

evidence against the grantor and
those claiming under him subsequent

to the acknowledgment, but not

against those deriving from grantor

prior to acknowledgment. Ben v.

Peete, 2 Rand. (Va.) 539.

Vol. X
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primary evidence of the original, except by statute,®^ and where the

law makes no provision for recording the proof of a deed,"* though
in some jurisdictions a copy of the record of a defectively ac-

knowledged instrument seems to be admissible after other proof of
its execution.*'^ The general rule applies both to ancient and re-

cent instruments,'**' and even though a statute makes copies of the

record of private writings admissible.""

(B.) Copy of Record of Copy.— A certified copy of the record of a

copy of a private writing is not competent evidence,"* unless made
so by statute.""

(C.) Acknowledgment by One of Several.— It has been held that

although an instrument has been acknowledged by only one of

several persons executing it, a certified copy of the record thereof

is admissible.^

(D.) Limitations of Rule. — (a.) To Prove the Existence and Contents

of Record Itself.— Where the existence and contents of the record

itself and not of the original instrument is material, a certified copy
is properly admitted on this issue although not competent to prove
original writing.^ The contrary, however, has been held on

93. Lamberton t'. Windom, i8

Minn. 506.
94. Under the code a mortgage

may be admitted to record without
proof of execution or acknowledg-
ment, and when so recorded has ef-

fect as constructive notice ; therefore
it is no objection to the introduction
in evidence of a certified copy of the
mortgage, which had been recorded,
that the original had neither been ac-

knowledged nor proved by such sub-
scribing witness. Foxworth v.

Brown, 120 Ala. 59, 24 So. i.

Under § 2, Act of February 9, i860,

a certified copy of the testimonio or
second original of an act of sale of
land made and acknowledged before
a judge of the first instance in 1835,
which copy has been recorded in the
county where the land lies, is admis-
sible as secondary evidence to show
title to the land notwithstanding that
it was admitted to record without
other proof. Although such an in-

strument is not within the letter of
the statute, nevertheless it is within
the scope of the equity and intention
thereof. Beaumont Pasture Co. v.

Preston, 65 Tex. 448.
95. England v. Hatch. 80 Ala.

247. See Ury v. Houston, 36 Tex.
260. See supra, I, 45, H.

96. Velott V. Lewis, 102 Pa. S't.

326. See also Morrison v. Coad, 49
Iowa 571.

Vol. X

97. Westerman v. Foster, 57 Ind.

408.

98. See Barley v. Byrd, 95 Va.
316, 28 S. E. 329; Griffin v. Wise,
115 Ga. 610, 41 S. E. 1003; Grant v.

Hill (Tex. Civ. App.), 30 S. VV. 952,
and supra. Ill, 2, B, e, (2.).

When Recording of Original Is

Impossible— Where a conveyance
to be legal must be recorded, a certi-

fied copy of the record of a copy
of the original is not admissible in

evidence, although it is shown that

the original has been lost. The orig-

inal itself must be recorded. Hol-
cott V. Bynum. 17 Wall. (U. S.) 44.

99. Crispen v. Hannaban, 72 Mo.
548.

1- A certified copy from the re-

corder's office of a power of attor-

ney to sell real estate purporting to

have been executed by four persons
but acknowledged by one only is ad-
missible in evidence in support of a
title derived through a conveyance
by such agent. Spect v. Gregg, 51
Cal. 198.

2. Where a certified copy of a
record of a deed is not competent
evidence of the contents of the orig-
inal deed because the latter was not
acknowledged so as to be entitled to

record, but the record is nevertheless
notice to purchasers, a certified copy
of the record is admissible to show
that such deed was of record. " For
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the ground that an unauthorized record is not legally a record.'

(b.) Statutes Curing Defective or Unauthorized Record. — Where stat-

utes validate or cure defective or unauthorized records of private
writings, certified copies then become competent to the same extent
as though the record had originally been good.*

(c.) As Secondary Evidence.— Since the record of a private writing
though unauthorized because of its defective acknowledgment or
proof is competent circumstantial evidence of the existnce and con-
tents of the lost or destroyed original,^ a certified copy is also com-
petent under such circumstances in place of the record itself, at

least where such a record may be proved by a certified copy." It

has, however, been held to the contrary.'^

(E.) Record Not Made Within Prescribed Time. — Where an instru-

ment has not been recorded within the prescribed time, a certified

copy of the record subsequently made is not competent evidence®

unless a statute otherwise provides.''

it is a settled rule of evidence that

every document of a public nature
which there would be an inconven-
ience in removing and which the

party has a right to inspect may be
proved by a duly authenticated copy.""

Stebbins v. Duncan. io8 U. S'. 32, 50.

3. A certified copy of the record

of an improperly acknowledged deed

is not admissible, although the stat-

ute provides that certified copies of

the records of public officers shall

be admissible in all cases where the

records themselves would be admis-
sible. The fact that the book con-

taining such an unauthorized tran-

script would be competent circum-

stantial evidence of the existence of

a lost original does not render a cer-

tified copy admissible under this stat-

ute, because such a transcript is not
properly a " record " within the

meaning of the statute. " The book
is not the ' record,' and the fact that

the book, if it were produced in

court, might be used to prove that

there was such a writing upon its

pages does not bring it within the

statutory rule which authorizes that

proof be made by a certified copy."

Heintz v. Thayer. 92 Tex. 65S, 50 S.

W. 929. 51 S. W. 640. overriding

Ammons v. Dwyer, 78 Tex. 639, 15

S. W. 1049, in so far as contrary, and
distinguishing it on the ground that

the certified copy was shown to be a

true copy by the testimony of a wit-

ness who had compared it with the

original.

4. Where a statute provides that

after a certain number of years the

record of deeds shall be good and
valid for all purposes although they
were originally not entitled to record
because defectively acknowledged, a
copy of the record of such a deed
after the prescribed time has the same
force as evidence as a copy of any
properly recorded instrument Webb
V. Den, 17 How. (U. S.) 576. See
also Robidoux v. Cassilegi. 10 Mo.
App. 516; White V. Hutchings, 40
Ala. 253, 88 Am. Dec. 766.

5. See supra, I, 45, H, d.

6. Stetson v. Gulliver, 2 Cush.
(Mass.) 494. See also Webster v.

Harris, 16 Ohio 490; Post v. Rich,

36 Mich. 16; Robidoux v. Cassilegi,

10 Mo. App. 516.
7. Shifflet v. Morrelle, 68 Tex.

382, 4 S. W. 843; Wanza v. Trapp
(Tex. Civ. App.), 87 S. W. 877. But
see Guinn v. Musick (Tex. Civ.

App.), 41 S. W. 723; Cox V. Rust
(Tex. Civ. App.), 29 S. W. 807.

8. Jones v. Crowley, 57 N. J. L.

222, 30 Atl. 871 ; Ross v. Clore, 3
Dana (Ky.) 189; Ormsby v. Tingey,
2 Cranch C. C. 128. 18 Fed. Cas. No.
10,580; Keller v Moore, 51 Ala.

340. See Carroll v. Norwood, i H.
& J. (Md.) 167.

9. An act providing that a certi-

fied copy of the record of a deed not
recorded within the time prescribed

by law may be used in evidence in

the same manner as if it had been
recorded within such time is consti-

Vol. X
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(F.) Recording at Wrong Place. — (a.) Generally. — Where an in-

strument has been recorded at the wrong place/" or in the wrong
county^^ a certified copy of such unauthorized record is not com-
petent evidence. It has been held, however, that a certified copy

of the record from a county other than that in which the land lies

may be admissible to prove actual notice to a subsequent purchaser

under some circumstances/^

(b.) Must Appear to Have Been Recorded in Proper County. — A cer-

tified copy of the record of a conveyance must appear to have come
from the proper county.^'"' Where a new county has been carved

from several other counties, a previous conveyance of land within

tutional. And a copy of the record

of a deed recorded after the expira-

tion of the statutory time is there-

fore admissible. Patterson v. Han-
sel, 4 Bush (Ky.) 654.

10. Recorded in Wrong Office,

a copy of a treasurer's deed from the

registry in the treasurer's office is not
evidence, as treasurer's deed is not
authorized to be recorded there, but

in records. Townsend v. Wilson, 9
Pa. St. 270.

11. Pollard V. Lively. 2 Gratt.

(Va.) 217; Sullivan v. Dimmitt, 34
Tex. 114; Broxson v. McDougall,
63 Tex. 193 ; League v. Thorp, 3
Tex. Civ. App. 573, 22 S". W. 179, 24
S. W. 685 ; Jewett v. Persons, 61 Me.
408; Beverly v. Burke, 9 Ga. 440, 54
Am. Dec. 351.

Change in County Intermediate
Making and P»,ecording of Deed.

Since a deed must be recorded in the

county in which the land lies at the

time the deed is deposited for reg-

istration, a copy of the record certi-

fied by the clerk of the county in

which the land lay at the date of

the deed is not admissible as evidence
of title where the land lies in a dif-

ferent county at the date of the rec-

ord. Garrison v. Haydon, i J. J.

Marsh. (Ky.) 222, 19 Am. Dec. 70.

"Under a Statute making certified

copies of the record of private writ-

ings authorized to be recorded ad-

missible when the originals are lost,

a certified copy of a power of at-

torney recorded in the wrong county

is not admissible. Villareal v. Mc-
Laughlin (Tex. Civ App.), 62 S.

W. 98.

A copy of the record of a deed
from a county other than that in

Vol. X

which the land lies, accompanied
with an affidavit of the loss of the

original deed, is not admissible under
the statute authorizing the use of a
certified copy of the record " in the
office of the clerk of the county
court." French v. Groesbeck. 8 Tex.
Civ. App. 19, 27 S. W. 43.

Statute Providing for Record of

Copy But where a statute provides

that a certified copy of the record of

a deed recorded in the wrong county
may be recorded in the county where
the land lies and when so recorded

shall be a valid conveyance as against

the whole world ; and another stat-

ute provides that every instrument
properly recorded shall be admissible

without proof of its execution, a cer-

tified copy of the record of a deed
recorded in the wrong county, which
copy has been subsequently recorded
in the proper county, is competent
evidence both for the purpose of

proving the lost original and to show
the record of the copy. Logan v.

Logan, 31 Tex. Civ. App. 295, J2 S.

W. 416; Moody V. Ogden, 31 Tex.
Civ. App. 395, 72 S. W. 253. See
Crispen v. Hannavan, 72 Mo. 548.

12. Muldrow v. Robison, 58 Mo.
331, as where the purchaser is shown
to be in possession of facts which
would lead a man of ordinary prud-
ence to examine the record.

13. Gwynn v. Frazier, 2>2) Mo. 89.

Under the code a recorded chattel

mortgage is not admissible in evi-

dence as self proving, unless it be
shown either on the face of the

instrument itself or by extrinsic evi-

dence that it was recorded in the

proper county or counties. Jones v.

State, 113 Ala. 95, 21 So. 229.
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the boundaries of the new county cannot be proved by a certified

copy of the record of a deed in one of the original counties with-

out showing that the land also lay in the county in which the rec-

ord was made.^*

(c.) As an Examined Copy. — A certified copy of a deed recorded
in the wrong place is competent secondary evidence as an examined
or sworn copy after independent proof that it is a correct copy of

the original instrument/^

(12.) Deed Covering Land in Several Counties. — (A.) Generally.
Where a deed covering land in several counties has been recorded
in some but not all of such counties, a certified copy of the record

is not competent primary evidence of title to the portion of the land

lying in a county where no record has been made ;^° but that a

copy of the record in one county may be competent to correct a

clerical error in the record in another county where the portion of

the land in controversy lies.^'^

(B.) Statute.— But since a record made in one of the counties

where the land lies is properly made, it has been held, under a

statute making certified copies of authorized records of such pri-

vate writings competent either as primary^^ or secondary^^ evi-

dence of the original, that a certified copy of the record so made is

admissible in any other county even though such record might not

operate as notice to subsequent purchasers.-"

b. Private Writings on File in ' Public Office. — (1.) Generally.

Where a private writing is properly on file in a public office and is

regarded as an archive or record of that office, it may be proved
by a certified copy under the same conditions as any other record

14. Tomlinson v. League (Tex. ferent counties it is proper!}^ re-

Civ. App.), 25 S. W. 313. corded in any one of them; and un-
15. Harper v. Tapley, 35 Miss. der a statute making certified copies

506. of the authorized record of convey-
16. Harper v. Tapley, 35 Miss. ances and other instruments com-

506; Jackson v. Rice, 3 Wend. (N. petent evidence "in any court with-
Y.) 180, 20 Am. Dec. 683. in this state without further proof

17. Where part of the land con- thereof," a certified transcript of the

veyed by a deed is in one county record of a deed properly recorded
and part in another, and the deed in one county is admissible as evi-

is recorded in both, in a controversy dence in any other as to any of the
over the land in one county a cer- lands described in it that lie within
tified copy of the record in the other the state, even though such record
county was held admissible to show might not be notice of a conveyance
a clerical error in the record of the of land located in another county,

deed in the county containing the Wilt v. Cutler, 38 Mich. 189.

land Way v. Lowerv, 72 Ga. 63. 19. Ansaldua v. Schwing, 81 Tex.
18. Wheeler v. Winn, 53 Pa. St. 198, 16 S. W. 989 ; Hancock v. Tram

122, 91 Am. Dec. 186; Leazure v. Lumber Co., 65 Tex. 225; Jackson
Helligas, 7 Serg. & R. (Pa.) 313; v. Rice, 3 Wend. (N. Y.) 180, 20
McKeen v. Delancy, 5 Cranch (U. Am. Dec. 683 ; Lessee of Scott v.

S.) 22. But see Garbutt Lumb. Co. Leather, 3 Yeates (Pa.) 184.

V. Gress Lumb. Co., in Ga. 821, 20. Hancock v. Tram Lumber Co.,

35 S. E. 686. 65 Tex. 225; Leazure v. Hillegas,

Where a deed covers land in dif- 7 Serg. & R. (Pa.) 313.

Vol. X
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or archive of that office.^^ It has been held, however, that private
writings though filed in a public office as required by law are not
public records and cannot be proved by a certified copy."

(2.) For Purpose of Impeachment.— It has been held that a witness
cannot be contradicted or impeached by a certified copy of an as-

signment for the benefit of creditors, with schedules and affidavits

annexed, the original of which was filed by him with the county
clerk in accordance with the statute, but such original must itself

be produced.-^

G. Translation. — Records in a foreign language when prop-
erly admitted in evidence may be orally translated to the court bv a
competent witness.-* But a mere translation of a record or docu-
ment is not competent primary evidence-^ though statutes some-
times provide for the use of a certified translation of records in a
foreign language;^** and it has been held that a translation is com-
petent secondary evidence where the original or a literal copy can-
not be obtained.-'

IV. PAROL EVIDENCE.

1. Judicial Records. — A. General Rule. — a. Statement Of.

21. People V. Swetland, 77 Mich.

S3, 43 N. W.- 779, and see supra,
III, 2, D, h, (2.).

22. Bouchad v. Bias, 3 Denio (N.
Y.) 238, holding that the written
consent of a surety in a revenue
bond although necessarily deposited
with the secretary ot the United
States treasury department could
not be proved by a copy certified by
the secretary, since it was a private
writing and not a record. " If the
paper could not by law be removed
from the treasury department so as

to produce it on trial it should either

have been proved on a commission
or by calling the subscribing witness
and producing a sworn copy. There
is no act of Congress making a cer-

tified copy evidence. This paper is

not like a record which may be
proved by an exemplification, nor is

it the act of a public officer." See
McCollister v. Yard, 90 Iowa 621, 57
N. W. 447.

23. " For almost every purpose
except that of impeaching a witness
a duly authenticated copy of a paper
is competent legal evidence; but
where it is sought to show that a
party to it has done an act or made
a statement inconsistent with the
contents of such document it is due
to him that the paper actually exe-

Vol. X

cuted by him should be exhibited to
him." Pratt z'. Norton, 5 Thomp.
C. (N. Y.) 8. See article "Im-
peachment OF Witnesses," Vol. VII,

P- 131.

24. Davis v. Police Jury of Con-
cordia, 19 La. 533. See also article
" Interpreter /' Vol. VII, p. 663.

25. Bixby v. Bent, 51 Cal. 590.
26. Spillars v. Curry, 10 Tex. 143.
Where the law provides that

translated copies of all records in

the land office certified to under the
hand of the translator and the com-
missioner, attested with the seal of
that office, shall be prima facie evi-

dence in all cases in which the or-
iginals would be evidence, a trans-
lated copy certified as a true copy by
the official translator of the land
office followed by a certificate of the
commissioner as to the official capac-
ity of the translator, is admissible.
The spirit and intent of the law
does not require the commissioner to

certify to the correctness of the
translation, since this is a fact of
which he would probably be ignor-
ant. Swift V. Herrera, 9 Tex. 263.

27. The schooner Ulalia, 37 Ct.

CI. (U. S.) 466 (in which a trans-

lation of the decree of a foreign
prize court was held competent sec-

ondary evidence).
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Where a court has jurisdiction over the parties and the subject-

matter, in a case properly before it, and the record shows upon its

face the jurisdiction and contains the essential matters upon which

the judgment rests, such record imports verity-^ and is conclusive

28. United States. — Fayerweath-
er V. Ritch, 195 U. S. 276, afiinning

118 Fed. 943; Flannigan v. Chapman
& Dewey Land Co., 144 Fed. 371

;

Roberts J. & R. Shoe Co. v. Westing-
house Elec. & Mfg. Co., 143 Fed.

218; Central Ind. Yr. Co. v. Gran-
tham, 143 Fed. 43 ; Robinson v.

American Car & Fovmdry Co., 142

Fed. 170; Groton Bridge Mfg. Co.

V. Clark Pressed Brick Co., 136 Fed.

27, 68 C. C. A. 577, aihrming 126

Fed. 552 ; Bedford Bowling Green
Stone Co. V. Oman. 134 Fed. 441

;

Hatcher v. Hendrie & Bolthoff Mfg.
& Supply Co., 133 Fed. 267; Gordon
V. Ware Nat. Bank, 132 Fed. 444,

65 C. C. A. 580, 67 L. R. A. 550.

Arkansas. — Carraway v. Moore,
86 S. W. 993; Washington v. Govan,

73 Ark. 612, 84 S. W. 792; Beasley

V. Equitable Securities Co., 72 Ark.

601, 84 S. W. 224.

California. — Sacramento Bank v.

Montgomery, 146 Cal. 745, 81 Pac.

138; Koehler v. Holt Mfg. Co., 146
Cal. 335, 80 Pac. 72) ', San Luis Obis-

po County V. Simas, i Cal. App. 175,

81 Pac. 972.

District of Columbia. — Consaul v.

Cummings, 24 App. D. C. 36; Clark

v. Barber, 21 App. D. C. 274.

Georgia. — Van Dyke v. Van
Dyke, 54 S. E. 537; Richmond Hos-
iery Mills V. Western Union Tele.

Co. 123 Ga. 216, 51 S. E. 290; Helms
V. Marshall, 121 Ga. 769, 49 S. E.

733; Brown v. Webb, 121 Ga. 281,

48 S. E. 917.

Idaho. — Schuler v. Ford, 10

Idaho 739, 80 Pac. 219; Clark v.

Rossier, 10 Idaho 348, 78 Pac. 358.

Illinois. — Rice v. Travis, 216 III.

249, 74 N. E. 801, reversing 117 111.

App. 644; Thompson v. People, 207
111. 334, 69 N. E. 842; In re North-
western University, 206 111. 64, 69
N. E. 75; Peacock v. Iron & Steel

Pub. Co., 114 111. App. 463; Kano-
rowski V. People, 113 111. App. 468.

See Goldstein v. Village of Mil-
ford, 214 111. 528, 73 N. E. 758.

Indiana. — Ellison v. Branstrator,

34 Ind. App. 410, 73 N. E. 146.

Iowa. — Montgomery v. Alden, 108

N. W. 234; Crockett v. Crockett,
106 N. W. 944; Tod V. Crisman, 123

Iowa 693, 99 N. W. 686.

Kansas. — State v. Miller, 80 Pac.

947; Clevenger v. Figley, 68 Kan.
699, 75 Pac. 1 00 1.

Kentucky. — Hackney v. Hoover,
27 Ky. L. Rep. 1003, 87 S. W. 769;
Moran v. Vickroy, 25 Kv. L. Rep.
1 30s, 77 S. W. 668.

Louisiana. — Vicksjburg S. & P. R.
Co. V. Tibbs, 112 La. 51, 36 So. 223.

Maine. — International Wood Co.
t'. National Assur. Co., 99 Me. 415,

59 Atl. 544, 105 Am. St. Rep. 288.

Massachusetts.— Tobin v. Larkin,

187 Mass. 279, 72 N. E. 985. See
Sylvester v. Boyd, 166 Mass. 445,

44 N. E. 343-

Michigan. — Carpenter v. Auditor
General, 107 N. W. 878; Cole r.

Potter. 135 Mich. 326, 97 N. W. 774,
106 Am. St. Rep. 398.

Minnesota. — Sodini v. Sodini, 94
Minn. 301, 102 N. W. 861.

Mississippi. — Alabama & V. R.
Co. V. Thomas, 86 Miss. 27, 38 So.

770; Sweatman v. Dean, 86 Miss.

641, 38 So. 231 ; Sadler v. Trustees
of Prairie Lodge, 59 Miss. 572;
IMurrah v. State, 51 Miss. 652.

Missouri. — Vincent v. Means, 184
Mo. 327, 82 S. W. 96; Johnson v.

Stebbins-Thompson Realty Co., 167

Mo. 325. 66 S. W. 933; Reed Bros.

V. Nicholson, 158 Mo. 624, 59 S. W.
977; State V. Mulloy, in Mo. App.

679, 86 S. W. 569; Brennan v.

Maule, 108 Mo. App. 336, 83 S. W.
283.

Nebraska. — Clark v. Parks, 106

N. W. 770; Bussing v. Taggart, 103

N. W. 430; Sorenson z'. Sorenson,
68 Neb. 483; (on rehearing), 98 N.W.
837 ; Cizek v. Cizek, 99 N. W. 28, re-

versing 96 N. W. 657; Schlemme v.

Omaha Gas Mfg. Co.. 96 N. W. 644.

New Hampshire. — State v. Cor-
ron, 62 Atl. 1044.

New Jersey. — McDevitt v. Con-
nell, 63 Atl. 504; Podesta v. Binns,

60 Atl. 815.

N^czv York. — Rogers v. Ingersoll,

Vol. X
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103 App. Div. 490, 93 N. Y. Supp.

140; Reich V. Cockran, 102 App. Div.

615, 105 App. Div. 542. 94 N. Y.

Supp. 404, reversing 41 Misc. 621. 85

N. Y. S. 247 ; Matter of Sanford, 100

App. Div. 479, s. c. (under title In

re Morris, 91 N. Y. Supp. 706) ;

Becker v. Studeman, 86 App. Div.

94. 83 N. Y. Supp. 538. affirmed 180

N. Y. 548, 72, N. E. 1 1 19; Suther-

land V. S"t. Lawrence County, 42

Misc. 38, 85 N. Y. Supp. 696.

North Carolina. — State v. Settle,

54 S. E. 445 ; Earp v. Minton, 138 N.

C. 202, 50 S. E. 624.

0/n'o. — Jones v. Willis, 72 Ohio

St. 189, 74 N. E. 166.

Oklahoma. — Smith v. Finger, 79
Pac. 759-

Oregon. — Duniway v. Portland,

81 Pac. 945.

Pennsylvania. — Long v. Lebanon
Nat. Bank, 211 Pa. St. 165. 60 Atl.

556; Haines v. Hall, 209 Pa. St. 104,

58 Atl. 125; Plains Township's Ap-
peal. 206 Pa. St. 556, 56 Atl. 60.

Tennessee. — Wilkins v. McCorkle,
112 Tenn. 688, 80 S. W. 834-

Texas. — Nelson v. Bridge, 98 Tex.

523, 86 S. W. 7; Dutton & Ruther-

ford V. Wright & Vaughn (Tex.

Civ. App.), 85 S. W. 1025; State v.

Cloudt (Tex. Civ. App.), 84 S. W.
415. See Penn v. Case, 36 Tex. Civ.

App. 4, 81 S. W. 349.

Utah. — Jensen v. Montgomery, 29

Utah 89, 80 Pac. 504.

Vermont. — Sowles v. Sartwell, 76
Vt. 70, 56 Atl. 282.

Washington. — Compton v. Seattle,

38 Wash. 514, 524. 80 Pac. 757. See

also citations in following note.

E.ramine Gering v. School District

(Neb.), 107 N. W. 250; Mercer Co.

V. Omaha (Neb.) 107 N. W. 565,

holding that " The rule is well set-

tled, both in this state and elsewhere,

that a judgment is an estoppel only

as to those matters actually in issue

and tried and determined in the ac-

tion in which it was rendered."
" A record is a memorial or his-

tory of the judicial proceedings in a

case, commencing with the writ or

complaint, and terminating with the

judgment; and the design is, not
merely to settle the particular ques-
tion in difference between the parties,

or the government and the subject,

but to furnish fixed and determinate

rules and precedents for all future

like cases. A record, therefore, must
be precise and clear, containing proof
within itself of every important fact

on which the judgment rests; and it

cannot exist partly in writing and
partly in parol. Its allegations and
facts are not the subject of contra-

diction. They are received as the

truth itself, and no averment can be
made against them nor can they be
varied by parol. Co. Lit. 260(7. Com.
Dig. Record, A. F. A departure

from this rule, in permitting the in-

troduction of parol testimony, to add
to the record, in cases where it pro-

fessed not to contradict it, would not
only lead to uncertainty and confu-

sion, but would end in the subversion

of the excellent system of law which
rests upon established precedents."

Sayles v. Briggs, 4 Mete. (Mass.)
421.

"The judgment of a court of rec-

ord, having jurisdiction, is not void,

but stands in force until avoided by
reversal ; however erroneous it may
be, or contrary even to the provisions

of a statute. The same is the rule

as to decisions not of record. The
decisions of courts of chancery, and
admiralty, of ecclesiastical courts,

orders of session and every judicial

act, in matters within their respect-

ive jurisdictions, are valid until prop-
erly quashed, set aside, or reversed.

A stranger may contest the validity

of such judgment or decision, by
showing a want of jurisdiction in the

court, or a fatal omission in the

process, such as want of due service

of the writ; or on the ground, that

the judgment or decision was ob-

tained and kept on foot by fraud,

covin and collusion between the par-
ties." Olmsted v. Hoyt, 4 Day
(Conn.) 436, 442.

Primarily if a court has jurisdic-

tion of the parties and the subject-

matter of the controversy in a case

properly before it, its judgment im-
ports verity and is valid until im-

peached in a direct proceeding for

that purpose. Harper f. Rankin, 141

Fed. 626, quoting from Morris v.

Gentry, 89 N. C. 248. and affirming

In re Harper, 133 Fed. 970. Peti-

tion for writ of certiorari denied,

200 U. S. 621.

" No rule of law is better settled

Vol. X
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between parties and privies as a bar, or plea, or as a matter of

evidence upon all questions within the issues which have been or
might have been litigated or determined until the judgment is im-
peached in a direct proceeding for that purpose. Such a record
proves itself and cannot be collaterally attacked, impeached, varied,

modified, explained or contradicted by parol or extrinsic evidence.-"

But the jurisdiction of the court must be apparent upon the face

than the rule that the record of a

court of competent jurisdiction im-

ports absolute verity as to the pro-

ceedings which it sets forth as having
taken place, and cannot be contra-

dicted by proof collaterally. The
judgment entered by the court is con-
clusive evidence that such a judg-
ment was actually rendered as there-

in stated." Parson v. State, 97 Ga.

73, 24 S. E. 845.

A judgment as between parties or
privies, as a plea or bar, or as a

matter of evidence, is conclusive, not
only of the questions actually liti-

gated, but of all questions within the

issues which could have been litigated

and determined. Strauss v. Meertief,

64 Ala. 299, 38 Am. Rep. 8. See also

Crowder v. Red Mountain M. Co.,

127 Ala. 254, 29 So. 847.

"A judgment rendered upon the
merits is co-extensive with the is-

sues upon which it is founded and
is evidence between the parties there-

to not only as to the matters actually

proved, argued and submitted for

decision, but also as to every other
matter directly at issue by the plead-
ings which the defeated party might
have litigated." Lorrillard v. Clyde,
122 N. Y. 41, 25 N. E. 292, ig Am.
St. Rep. 470, affirming 23 Jones & S.

308.
" Whatever appears upon the rec-

ords of a court or clerk's office and
has been duly authenticated by the
signature of the judge, or proper
officer, must be held to be an abso-
lute verity and cannot be collaterally

assailed . . . but it is only that

which was actually placed on the
record-books by an officer author-
ized to place it there, that is entitled

to be regarded as an absolute verity."

Herring v. Lee, 22 W. Va. 661, 672.
29. U nit ed S tat cs. — Lvon v.

Perin & Gaff Mfg. Co.. '125 U. S.

698; Humphreys v. Third Nat. Bk.,

75 Fed. 852, 21 C. C. A. 538; Charles

Green's Son v. Salas, 31 Fed. 106;
Dilworth v. Johnson, 6 Fed. 459;
Leech V. Armitage, 2 Dall. 125.

Alabama.. — Louisville & N. R.
Co. V. Malone, 116 Ala. 600, 22 So.

897, 10 Am. & Eng. R: Cas. (N. S.)

878; Craven v. Higginbotham, 83
Ala. 429, 3 So. 7-77: King v. Martin,
67 Ala. 177; Weakley v. Gurley's
Admr, 60 Ala. 399; Thomason v.

Odum, 31 Ala. 108, 68 Am. Dec. 159;
Eslava V. Elliott, 5 Ala. 264, 39 Am.
Dec. 326; State v. Allen, i Ala. 442.
Arkansas. —-Gates v. Bennett, 33

Ark. 475: Newton v. State Bank, 14
Ark. 9. 58 Am. Dec. 363.

California. — People v. Snialling,

94 Cal. 112, 29 Pac. 421; Haggin v.

Clark, 71 Cal. 444, 9 Pac. 736, 12

Pac. 478; Wilson v. Wilson, 45 Cal.

399.

Connecticut. — Gallup v. Smith, 59
Conn. 354, 22 Atl. 334, 12 L. R. A.

353 ; Douglass v. Wickwire, 19 Conn.
489; Rogers v. Moor, 2 Root, 159.

Georgia. — Broxton v. Nelson, 103
Ga. Z27, 30 S. E. 38. 68 Am. St.

Rep. 97; Parsons v. State, 97 Ga.

73, 24 S. E. 845.

Illinois. — RuhaX v. Title G. & T.
Co., 199 111. no, 64 N. E. 1033; Sar-
gent V. Evanston, 154 111. 268, 40
N. E. 440; Weigley v. Matson, 125
111. 64, 16 N. E. 881, 8 Am. St. Rep.

335. affirming 24 III. App. 178;
Consolidated Coal Co. v. Schaefer,

135 111. 210, 218, 25 N. E. 788,
affirming 31 111. App. 364; Eaton v.

Harth, 45 111. App. 355 ; Dillman z'.

Nadelhoffer, 23 III. App. 168.

Indiana. — Oster v. Broe, 161

Ind. 113, 64 N. E. 918; Straub
V. Terre Haute & L. R. Co., 135
Ind. 458, 35 N. E. 504; Williams v.

Lewis, 124 Ind. 344, 24 N. E. 733.

Indian Terriforv. — Barringer v.

Booker, i Ind. Ter. 432, 35 S. W.
246.

lozi'a. — State z'. Miller, 95 Iowa
368, 64 N. W. 288; Maynes v.
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Brockway, 55 Iowa 457, 8 N. W.
317; Farley Norris & Co. v. Budd,
14 Iowa 289.

Kansas. — Guttermann z\ Schroed-
er, 40 Kan. 507, 20 Pac. 230; /;; re

Macke, 31 Kan. 54, i Pac. 785.

Kentucky- — Bennett %'. Tiernay,

78 Ky. 580; Bagby v. Warren De-
posit Bank, 20 Ky. L. Rep. 1357, 49
S. W. 177.

Louisiana. — Ackerman v. Peters,

113 La. 156, 36 So. 923; Wright-
Blodgett Co. V. Elms, 106 La. 150,

30 So. 311; Gaudet v. Dumonlin,

49 La. Ann. 984, 22 So. 622; Town-
send V. Fontenot, 42 La. Ann. 890,

8 So. 616; Mann v. Mann, 33 La.

Ann. 351 ; Green v. Reagan, 32 La.

Ann. 974.

Maine. — Pennell v. Card, 96 Me.

392, 52 Atl. 801 ; Eastport v. Bel-

fast, 40 Me. 262; Hunt v. Elliott, 20
Me. 312.

Maryland. — Burgess v. Lloyd, 7

Md. 178.

Massachusetts. — Bent v. Stone,

184 Mass. 92, 68 N. E. 46; Tufts v.

Hancox, 171 Mass. 148, 50 N. E.

459; Watts V. Stevenson, 169 Mass.

61, 47 N. E. 447; Jordan v. Palmer,

165 Mass. 317, 43 N. E. 122; Com.
V. Certain Intoxicating Liquors, 135

Mass. 519; Sparhawk v. Twichell,

I Allen 450.

Michigan. — Hatch v. Wayne Cir-

cuit Judge, 138 Mich. 184, lOi N. W.
228.

Mississippi. — Murrah v. State, 51

Miss. 652; Mandeville v. Bracy, 31

Miss. 460.

Missouri. — Board of Ministerial

Relief v. Drummond, 167 Mo. 54,

66 S. W. 930; Reed Bros. v. Nich-
olson, 158 Mo. 624, 59 S. W. 977;
Cook V. Penrod, in Mo. App. 128,

85 S. W. 676; State to use of Whe-
less v. Stinebaker, 90 Mo. App. 280;

Crockett v. Althouse, 35 Mo. App.

404, 415; Case V. Gorton, 33 Mo.
App. 597; Brown t'. Walker, 11 Mo.
App. 226, 233, affirmed, 85 Mo. 262.

New Jersey. — Wallace v. Coil, 24
N. J. L. 600.

New York. — Lorrillard v. Clyde,

122 N. Y. 41, 25 N. E. 292, affirming

23 Jones & S. 308; Hecht v. Moth-
ner, 4 Misc. 536, 24 N. Y. Slipp. 826,

54 N. Y. St. 121.

North Carolina. — Kerr v. Bran-
don, 84 N. C. 128; Galloway v. Mc-

Vol. X

Keithen, 21 N. C. 12, 42 Am. Dec.

153; Wade V. Odeneal, 14 N. C. 423.

Oliio. — Hanes v. Dayton & South
Eastern R. Co., 40 Ohio' St. 95 ; Phil-

lips V. Elwell, 14 Ohio St. 240, 84
Am. Dec. 373 ; City of Cincinnati v.

Hosea, 19 Ohio Cir. Ct. 744, Ohio
Civ. Dec. 618, affirmed 66 Ohio St.

687.

Pennsylvania. — Cochran v. San-
derson, 151 Pa. St. 591, 25 Atl. 121

;

Greenwaldt v. Kraus, 148 Pa. St.

517, 24 Atl. 67; M'Dermott v. United
States Ins. Co.. 3 Serg. & R. (Pa.)

604 ; Springer v. Wood. 18 W. N. C.

S20, 6 Atl. 330; Media Title & Trust
Co. V. Kelley. 7 Del. Co. Rep. 196;
Finley v. Hanbest, i Phila. 400.

South Carolina. — Parr v. Lindler,

40 S. C. 193, 18 S. E. 636.

Tennessee. — Union & Planters'

Bk. V. Memphis. 107 Tenn. 66. 75. 64
S. W. 13 ; Radford Trust Co. v. East
Tennessee Lumb. Co., 92 Tenn. 126,

21 S. W. 329; State V. Disney, 5
Sneed 598.

Tc.vas. — Allen v. Read, 66 Tex.
13, 17 9. W. 115.

Vermont. — Seymour v. Brainard,

66 Vt. 320, 29 Atl. 462; In re Bod-
we[|, 66 Vt. 231, 28 Atl. 989; Beech
V. Rich, 13 Vt. 595.

Virginia. — Chesapeake & O. R.

Co. V. Rison. 99 Va. 18. 27 S. E. 320;
Marrow v. Brinkley, 85 Va. 55, 6 S.

E. 605 ;
Quinn v. Com., 20 Gratt.

138; Nichols V. Campbell, 10 Gratt.

560.

West Virginia. — Wandling v.

Straw, 25 W. Va. 692.

Records are conclusive until set

aside by a court of competent juris-

diction, and statements therein must
be taken as true and cannot be con-

tradicted or explained by evidence

ah extra. Willard v. Whitney, 49
Me. 235.

Public records can neither be ex-

plained nor varied by parol testi-

mony. They are conclusive, speak

for themselves and import absolute

verity. Blue Mountain I. & S. Co.

V. Portner, 131 Fed. 57.

Oral testimony is not admissible

to collaterally impeach and contradict

judicial records, in the absence of

proof of fraud or mistake. Mac-
Veagh V. Locke, 23 111. App. 606.

Oral proof is not admissible to

contradict or vary written instru-



RECORDS. 941

of the record,^" and the record must profess to state judicial trans-

actions of the court itself.
-^^

b. Statutory Requirements as to Records. — It is a general rule

that where the statute requires a fact to appear of record, such rec-

ord cannot be contradicted by parol evidence;^- but parol evidence

ments made by the authority of the

law. Cain v. Flynn, 4 Dana (Ky.)

499-
Where Existence of a Record Of-

fered in Evidence Is Not in Dispute

all questions as to the time when
made and whether its recitals are
true or not should, when it is offered

as an instrument in evidence, be set-

tled by reference to it alone. Her-
rington v. McCoUum, 73 111. 476.

A Judgement Is the Final Reposi-
tory of the final intentions of the
parties as to the subject-matter.

Straub V. Terre Haute & L. R. Co.,

135 Ind.'458, 35 N. E. 504-

Nature, Course and Results of
judicial proceedings and the contents

of records cannot be established by
parol evidence. LaClef z'. Camp-
bell, 3 Kan. App. 756, 45 Pac. 461.

Contract or Tort Character of

judgment cannot be shown by parol

testimony where the complaint is

unambiguous, as the pleadings must
be relied on in such case. Furry v.

O'Connor, i Ind. App. 573, 28 N. E.

103 ; Pickrell v. Jerauld, i Ind. App.
10, 27 N. E. 433, 50 Am. St. Rep. 192.

30. Parol testimony will not be

heard to contradict a court record in

a collateral proceeding, if the court

has jurisdiction apparent upon the

face of the record. In re County
Treasurer (111. Co. Ct.), 31 Chic.

Leg. N. 429.
31. The records of a court pro-

fessing to state judicial transactions

of the court itself cannot be im-

peached collaterally by parol testi-

mony or otherwise, but must stand

until attacked in a proper proceed-
ing for the purpose and reformed
by the court which made them.
Forbes v. Wiggins, 112 N. C. 122,

16 S. E. 905.
32. Salinger v. Gunn. 61 Ark. 414,

33 S. W. 959; Cooper v. Freeman
Lumb. Co., 61 Ark. 36, 31 S. W. 981,

32 S. W. 494; Martin v. Allard. 55
Ark. 218, 17 S. W. 878; Bays v. Trul-
son, 25 Or. 109, 35 Pac. 26.

Instances— Parol evidence is in-

admissible to show that stay-bond
was not filed at the time "that the rec-

ords state that it was approved.
Maynes v. Brockway, 55 Iowa 457, 8
N. W. 317. And where a statute
required an execution book to be
kept and that the clerk make entries

therein, an entry by him in such
book that execution was delivered to

the sheriff cannot be impeached bv
extrinsic evidence in a motion
against the sheriff and his sureties

for not returning the execution in

proper time. Such entry is conclu-

sive in all collateral proceedings.
Green v. Goodrum, 4 Mete. (K3^)
274. So where an order fixing the

time of opening court is entered
upon the journals of the court, as

required by statute, such record is

conclusive as to the day and hour
when the term commenced and can-
not be contradicted by parol evidence.

Davis V. Messenger, 17 Ohio St. 231.

The Appointment of Commission-
ers to make an assessment as shown
by the record of the court cannot be
impeached by affidavit of one alleg-

ing that he was one of the commis-
sioners appointed, his name not ap-

pearing on the record. Boynton v.

People, 155 111. 66. 39 N. E. 622.
" Judicial records required by law

to be kept are said to import uner-
ring verity, and to be conclusive

against all the world as to their ex-

istence, date, and legal consequences."

Jones V. Williams, 62 Miss. 183.

Certificate in Poor Debtors Pro-
ceeding in conformity with statutory

form containing recitals of correct

service of notice is conclusive unless

destroyed b}^ an agreed statement of

facts or by a voluntary admission of

illegal testimony. Clement v. Wy-
man, 31 Me. 50; Cunningham v. Tur-
ner, 20 Me. 435 ; Brown v. Watson,
19 Me. 452; Churchill v. Hatch. 17

Me. 411. Compare Slasson v.

Brown, 20 Pick. (Mass.) 436; Par-
ker V. Stanicls, 38 N. H. 251.
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may be received where the law does not require such fact to appear

of record as a judicial act.^^ So extrinsic evidence is admissible to

prove residence or any other matter essential to jurisdiction of a

court or board of special or limited powers in the absence of a

statute requiring such facts to appear in the minutes or other rec-

ord of proceedings."*

c. As to Third Parties. — The record of a judgment is not con-

clusive against one not a party or privy thereto as to the jurisdic-

tion of the court or the right to render such judgment."" Proof,

outside of the record, however, is not admissible to contradict it,

w^here that proof would affect the rights of third persons, acquired

under the decree or judgment of the court.^®

Entries on records of clerks of

courts of record, duly made and au-

thenticated by proper officer cannot

be collaterally attacked by parol or

extrinsic evidence. Herring v. Lee,

22 W. Va. 66i, 672.

33. " The acts and doings out of

court of a ministerial officer, as the •

clerk in issuing writs, constables and
sheriffs in making returns on war-
rants, writs, etc., although required

by law to be returned into a court of

record, are only prima facie to be

taken as true, and are not conclu-

sive evidence of the truth of the

things they write; they may be con-

tradicted by any evidence, and shown
to be false, antedated, etc." Smith v.

Low, 27 N. C. (5 I red. L.) 197,

quoted in Forbes z'. Wiggins, 112 N.

C. 122. 16 S. E. 905-
Omissions.— Where the Statute

Does Not Require that a judgment
shall recite that the recovery is for

purchase money, that question is sub-

ject to litigation, and the fact that

it was for purchase money may be
shown as between parties and privies

in a suit involving the right to levy

execution upon property prima facie

exempt, said fact not appearing on
the judgment record. Lillibridge v.

Walsh, 97 ^lich. 459. 56 X. W. 854.
Parol Evidence Is Admissible To

Show When a Writ Was Issued, a

statute directing the clerk to make
the day of issuing process being only

directory and not exclusive of other

evidence. Jenkins f. Cockerham, 23
N. C. 309.
No Record Evidence of the Time

When a Summons issued by a jus-

tice of the peace was delivered to the

sherifif being required by statute,

Vol. X

such time may be proved by parol.

Town of Woodville v. Harrison, 73
Wis. 360, 41 N. W. 526.

34. /;; re Williams, 102 Cal. 70,

36 Pac. 407, 41 Am. St. Rep. 163.

35. Watson v. Holly, 57 Ala. 335;
State V. Martin, 20 Ark. 629; Den v.

Clark, 10 N. J. L. 217, 18 Am. Dec.

417.
36. Rivard v. Gardner, 39 111. 125

;

Parr v. Lindler, 40 S. C. I93, 18

S. E. 636.

In Riggs V. Collins, 2 Biss. 268,

20 Fed. Cas. No. 11,824, Drummond
J., considering the case of Rivard

v. Gardner, 39 111. 125, said :
" It

is admitted, in that case, that there

is some conflict in the authorities;

but the language of the court is,

' We entertain no doubt that the rule

forbidding the return to be contra-

dicted, as against third persons who
have acquired rights under the

judgment of the court, rests upon the

sounder reason. The importance of

the rule, as a question of public

policy, upon which the principles of

the law are designed to rest, is most
apparent. The public should be per-

mitted to purchase property sold

under the judgment or decree of a

court, without the apprehension that

at some distant day their titles may
be divested by parol testimony, that

the return of the officer upon which

the judgment was rendered was
falsely made.' It is true that the

question in that case was as to the

return of the officer; but if we con-

cede the eflfect to be given by the re-

cital in the decree, then the prin-

ciple is precisely the same in this

case."
A Presumption Arises That the
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B. Application of Rule. — a. Generally. — Parol or extrinsic

evidence is inadmissible to show, by the party offering the record as

res adjudicata, that judgment was rendered upon different items

than those apparent upon the face of the record f~ that a different

judgment than the one offered in evidence was rendered;''^ that a

certain statement was incorporated in the judgment ex gratia;^'-' that

the judgment was for or against a particular person ;^° that the

interest of plaintiff in the judgment was different from that shown

in the findings;*^ or that the judgment was not rendered in the

district where the cause was pending and tried.''^ Nor can such

evidence be given to impeach the report of commissioners appointed

as to rents, improvements, and profits of land ;*^ nor to explain by

the referee his statement of account where the matters are suffi-

ciently apparent of record ;** nor to prove a demand in replevin

where judgment was given solely because no demand was proven ;'*^

nor even upon a direct proceeding for a new trial, to show that the

Facts Necessary To Give Jurisdic-

tion existed in the absence of record

evidence to the contrary. Erwin v.

Lowry, 7 How. (U. S.) 172; Marks
V. Matthews, 50 Ark. 338, 7 S. W.
303.

Evidence Conflicting With Legal
Effect Evidence which though it

would not contradict any fact certi-

fied by the record of a judgment,
would conflict with its legal effect,

or with judicial deductions from its

tenor will not be admitted after a
considerable lapse of time where
rights acquired thereunder have not

been questioned. Bustard v. Gates,

4 Dana (Ky.) 429.

Cannot Impeach by Return of

Sheriff or Other Papers If the

court has jurisdiction of the subject-

matter and the parties, and persons

who were not parties to the suit,

have, in reliance upon a decree of a

court of equity, dealt with the sub-

ject-matter in good faith and have
acquired interests therein, the court

will not destroy their interests by
setting aside the decrees. Teel v.

Dunnihoo, 221 111. 471, 77 N. E. 906.

See Sorensen v. Sorensen, 68 Neb.

483, 98 N. W. 837.

Hecital as to Appointment of

Guardian— As against parties who
have acquired title, the recitals in the

record of the appointment of a
guardian cannot be contradicted by
parol. Cochran v. Sanderson, 151

Pa. St. 591, 25 Atl. 121.

37. Guttermann z: Schroeder, 40
Kan. 507, 20 Pac. 230.

To inquire as to What Formed
Original Basis of Judgment— In an
equitable proceeding in a federal

court to enforce a state judgment on
material and labor claims constitut-

ing a lien superior to that of trust

deed it is competent for the master,

where the judgment was based upon
a bill of exchange, to inquire in be-

half of other lien claimants, into the

consideration of such bill and deter-

mine whether or not the considera-

tion therefor was for materials fur-

nished. Gilchrist z'. Helena Hot
Springs & S. Co., 58 Fed. 708, rely-

ing upon Hassall v. Wilcox, 130 U.
S. 493-

38. Gates z\ Bennett, 33 Ark. 475.

39. Townsend v. Fontenot, 42 La.

Ann. 890, 8 So. 616.

40. Hecht V. Mothner, 4 Misc.

536, 24 N. Y. Supp. 826, 54 N. Y.

St. 121.

41. Haggin v. Clark, 71 Cal. 444,

9 Pac. 736, 12 Pac. 478.

42. National Tube-Works Co. v.

Chamberlain, 5 Dak. 54, 37 N. W.
761.

43. Patrick v. Woods, 3 Bibb.

(Ky.) 29. A case under occupying

claimant's law.

44. Gulley v. Copeland, 102 N. C.

326, 9 S. E. 137-

45. Williams v. Lewis, 124 Ind.

344, 24 N. E. 733-

Vol. X
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court did not direct judgment unless the entry thereof be charged

to have been procured by fraud;'**' nor to contradict records in par-

tition proceedings/^ or of an insolvency court/^ or a judgment of

a county commissioner's court assessing damages for land/^ or a

recital in an admiralty sentence,^** or a judgment or award of a

court of claims commission ;^^ or a record of judicial acts of mu-
nicipal officers.^-

b. Speciftcally. — (1.) Particular Judgments (A.) Judgment By
Confession. — A presumption of jurisdiction of the court rendering

judgment cannot be rebutted by parol evidence in ejectment for

lands sold upon execution.^"

The record of a court showing judgment by confession in open

court imports verity and cannot be contradicted by parol evidence.

It is conclusive evidence of the fact of rendition of the judgment
and of all the legal consequences resulting therefrom.^*

46. Bennett v. Tiernay, 78 Ky.

580.

47. Crockett v. Althouse. 35 'Slo.

App. 404, 415, holding that where the

judgment in partition proceedings

states what the interest of plaintiff

was in the land, oral evidence is in-

admissible to show, contrary thereto,

that it was only a dower interest.

In an Action for Damages in

Which the Title to Land came in

question, parol testimony, offered to

disprove the correctness of a petition

for partition and report of a commis-
sioner who sold the land is properly

excluded. Forbes v. Wiggins, 112

N. C. 122, 16 S. E. 905-

48. Slieets v. Hawk, 14 Serg. &
R. (Pa.) 173, 16 Am. Dec. 486, holding

that record of discharge of insolvent

debtor is conclusive as to the fact of

compliance with all legal require-

ments entitling him to discharge and
cannot be contradicted by parol in a

collateral action.

Where the Record of an Insol-

vency Court Shows no Irregularity

in the proceedings it is, as made up
and amended by direction of the

judge of insolvency conclusive and
cannot be contradicted by parol. Jor-

dan V. Palmer, 165 Mass. 317, 43 N.

E. 122.

49. The personal statement of one
of the county commissioners that the

board supposed they were assessing

full damages, is inadmissible to con-

trol or modify the record of their

judgment. Pennell v. Card, 96 Me.
392, 52 Atl. 801.

Vol. X

50. Marvland & Phoenix Ins. Co.

z: Bathurst, 5 Gill & J. (Md.) 159.

51. Burthe v. Denis, 133 U. S.

514.
52. Municipal Officers in Laying

Out Drains and Sewers act judicially

under authority from the state, and
not as agent of the city, and parol

evidence is not admissible to supply,

extend or modify the record of their

proceedings. Kidson v. Bangor, 99
Me. 139, 58 Atl. 900.

53. Marks v. Matthews, 50 Ark.

338, 7 S. W. 303.
54. Weigley v. Matson, 125 111. 64,

16 N. E. 881, 8 Am. St. Rep. 335,

affirming 24 111. App. 178; Koren v.

Roemheld, 7 111. App. 646.

Judgment by Confession Cannot

be contradicted. Its recitals can only

be corrected by application to court.

Roche V. Beldam, 119 111. 320, 10 N.

E. 191.

That Judgment by Confession

Was Rendered in Chambers prior to

opening of court cannot be shown.

Hansen r. Schlesinger, 125 111. 230,

17 N. E. 718.

A judgment creditor may, on a

proceeding in garnishment in aid of

execution against the judgment
debtor and the garnishee, show by
parol evidence that a former judg-

ment, rendered in another action in

favor of such garnishee and against

such judgment debtor by confession

of the latter, was without considera-

tion and in fraud of creditors, and
hence that the money paid thereon

still belongs to said judgment debtor



RECORDS. 945

(B.) Judgment By Consent.— A judgment entered by agreement
or consent expresses the final intentions of the parties as to the sub-

ject-matter of the agreement, so that parol or extrinsic evidence of
any prior contemporaneous stipulation is inadmissible to contradict

the record. '^^

(C.) Judgment of Dismissal. — While prima facie a judgment or

order of dismissal is res adjudicata, yet where it does not appear
upon the record itself that there was a hearing upon and adjudica-
tion of the merits of the controversy, parol evidence is admissible

not to determine what the adjudication was, as that is settled by
the record alone, but to determine what was adjudicated upon; so

it may be shown that no evidence was heard upon the merits but
that the cause was dismissed because the petition was supposed to

be insufficient.^*^

(D.) Judgments Nunc Pro Tunc— A judgment entered mmc pro

tunc is equally immune from attack by parol. ^^

(E.) Equity Decree. — Parol evidence is inadmissible to impeach^^

or contradict a decree in equity.^^

and was subject to the garnishment.
Bloodgood V. ]\Ieissner. 84 Wis. 452,

54 N. W. 772.

Parol Evidence Is Admissible in

an action b}' the holder against the

indorser of a promissory note, to

show that a judgment confessed by
the maker to the indorser was intend-

ed as a security against his habihty
on the indorsement, where it does
not aher or vary the written record

or the original contract between the

parties. Bank of S. C. v. Myers, i

Bailey L. (S. C.) 412.

55. Straub v. Terre Haute & L.

R. Co., 135 Ind. 458, 35 N. E. 504.

Not to Enlarge Consent Decree.

In an action to recover an amount
alleged to be due upon settlement of

a law suit under a consent decree
evidence is inadmissible to enlarge

the decree by showing that certain

matters were not included, there be-

ing no fraud, accident or mistake.

Williams v. Huson, 54 Ga. 28.

Compromise Judgment in an ac-

tion on an official bond cannot be
contradicted by parol evidence to

show an intent to enlarge the stipula-

tions of the judgment. Hamilton v.

Glasscock (Tex.), 9 S. W. 207.

56. Langmuir v. Landes, 113 111.

App. 134-

But Where It Appears From the
Record that " This cause coming on

60

for hearing, and, being submitted to

the court upon bill, answer and rep-

lication, and having been duly con-
sidered, the court finds, adjudges, and
decrees fliat the equities are with
tite defendant " it is a final judgment
and parol evidence is not admissible
to contradict such record. L3'on v.

Perin & Gaff .Alfg. Co., 125 U. S.

698.

57. In Case of a Nunc Pro Tunc
Judgment the solemn declaration of

the record cannot be overcome by
oral testimony tending to show that
the trial judge in chambers, and not
in open court, had set aside and va-
cated the original judgment and had
neglected to have the order entered
of record, there appearing no record
or memorandum of such order. Bar-
ringer V. Booker, i Ind. Ter. 432,

35 S. W. 246.
58. Guerry v. Perryman, 6 Ga.

119, holding a decree that a specific

sum was due to the maker of a non-
negotiable note from the payee can
not be impeached by extrinsic evi-

dence so as to impair or defeat the
maker's equitable right to set ofif the
full amount of the decree against
such note in the hands of an assignee
for value, but who had not given the
maker notice of said assignment.

59. Master's Report in Equity.

Suit is not admissible to explain, af-

fect or vary the final judgment

Vol. X
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(2.) Prior Conviction or Jeopardy.— The record of a former con-

viction is conclusive evidence thereof and cannot be varied or con-

tradicted by parol testimony.^"

Parol evidence is not admissible to vary or contradict a record

of conviction for the purpose of showing on what offense the con-

viction was had;^^ but where the identity of the crime charged in

two different cases is not fully established by the record alone,

parol evidence is admissible to aid in the identification.®^ So parol

evidence to show former jeopardy or conviction may be admissible

in connection with the record for the purpose of identifying the

defendant as the person who was tried and convicted in the for-

mer case.*^" And the date of filing the information may be proved

by oath of the magistrate where his docket, introduced to show a

prior conviction, is silent as to such fact.*** But the record of a

conviction in a foreign state is not conclusive of the commission of

the crime charged and may be rebutted by parol evidence showing

the innocence of the party. "^^

It has been held that a foreign record of conviction of a witness

for a felony, introduced in a civil action for the purpose of im-

peachment of such witness may be rebutted by parol evidence,

showing that he was in fact innocent.''*'

(3.) Legal Effect, Construction and Meaning of Judgment.— The
legal effect of a judgment can never be explained by parol nor by

the declaration of parties in opposition thereto," although under

therein. Sparhawk v. Tvvichell, I

Allen (Mass.) 450.

60. People v. Powers, 6 N. Y. 50;
Sims V. Sims, 12 Hun (N. Y.) 231.

61. State V. Hodgson, 66 Vt. 134,

28 Atl. 1089; People v. Smalling, 94
Cal. 112, 29 Pac. 421.

62. State v. Waterman, 87 Iowa
255, 54 N. W. 359; Goudy v. State,

4 Blackf. (Ind.) 548.

63. Walter v. State, 105 Ind. 589,

5 N. E. 735. See also Dunn v. State,

70 Ind. 47; State v. Maxwell, 51

Iowa 314, I N. W. 666; Com. v. Dil-

lane, 11 Gray (Mass.) 67.

Record of a Former Conviction Is

IJot Evidence in Itself of the iden-

tity of the offense but if such con-

viction is sought to be availed of as

a defense it must be both pleaded
and proven that the offense is the

same. Emerson v. State, 43 Ark.
372. Compare People v. M'Gowan,
17 Wend. (N. Y.) 386.

To Defeat Statute of limitations
and Show Identity of Offense

charged in two indictments is proper

Vol. X

ground for admission of parol evi-

dence. Swalley v. People, 116 111.

247, 4 N. E. 379-
64. State v. Hockaday, 98 Mo.

590, 12 S. W. 246.

65. Sims V. Sims, 75 N. Y. 466;
People V. Rodawald, 177 N. Y. 408,

70 N. E. I.

66. Sims V. Sims, 75 N. Y. 466,

reversing s. c. 12 Hun 231 ; People v.

Rodawald, 177 N. Y. 408, 425, 70
N. E. I.

67. Cragin v. Carleton, 21 Me. 492.

See also Clendening v. Red River
Val. Nat. Bank, 12 N. D. 51, 94
N. W. 901.

Oral testimony is inadmissible in a
collateral suit to vary the record or
to give broader effect to the judg-
ment than its terms reach or to con-
tradict the jeudgment. Long v. Long,
141 Mo. 352, 44 S. W. 341.

Nor can the meaning effect and
legal construction of a judgment
and pleadings in a former action be

shown by extrinsic evidence. Mc-
Grady v. Monks, i Tex. Civ. App.
611, 20 S. W. 959.
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certain circumstances such evidence has been considered for the

purpose of aiding the judgment.*'®

(4.) Verdict (A.) Rule. — The verdict of a jury cannot be im-
peached by the testimony, evidence, or affidavits of jurors, showing
error or mistake in respect to the merits, or any irregularity or mis-
conduct of the jury or of any of them.*'''

68. In Aid of Judgment the Con-
struction of a former but ambiguous
judgment set up as a prior adjudi-

cation may be aided b}' parol evi-

dence. Lillis V. People's Ditch Co.
(Cal.) 29 Pac. 780.

69. United States. —• Holmead v.

Corcoran. 2 Cranch C. C. 119.

Arkansas. — Pleasants v. Heard,
15 Ark. 403.

California. — Castro v. Gill. 5 Cal.

40; Amsb}^ V. Dickhouse, 4 Cal. 102.

Connecticut. — Haight v. Turner,
21 Conn. 593.

Georgia. — Hill v. State, 64 Ga.

453; Hove v. vState, 39 Ga. 718; :\Ier-

cer V. State, 17 Ga. 146.

Idaho. — Jacobs & Co. v. Dooley &
Co., I Idaho 41.

Indiana. — Stanley v. Sutherland,

54 Ind. 339; Hughes v. Listner, 23
Ind. 396; McCray v. S'tewart, 16

Ind. 377.
Iowa. — Cowles. Admx. v. Chicago,

R. I. & P. R. Co.. 32 Iowa. 515.

Kentucky. — Heath v. Conway, i

Bibb 398.

Louisiana. — State v. Millican, 15
La. Ann. 557.
Maine. — Greeley v. Mansur, 64

Me. 211.

Massachusetts. — Murdock v. Sum-
ner, 22 Pick. 156.

Minnesota. — Bradt v. Rommel. 26
Minn. 505.

Missouri. — State v. Alexander, 66
Mo. 148; State V. Coupenhaver, 39
Mo. 430.

New Hampshire. — Walker v.

Kennison, 34 N. H. 257 ; Folsom v.

Brawn, 25 N. H. 114.

New Jersey. — Den v. McAllister,

7 N. J. L. 46.

Nezv York. — Dana v. Tucker. 4
Johns. 487.

Oregon. — Cline v. Broy, i Or. 89.

North Carolina. — State v. Small-
wood, 78 N. C. 560.

Pennsylvania. — White z. White, 5
Rawle 61.

Texas. — Davis v. State, 43 Texas

189; Mason v. Russell's Heirs, i

Tex. 721.

I'irginia. — Steptoe v. Flood's
Admr., 31 Gratt. 323; Read v. Com.
22 Gratt. 924.

Wisconsin. — Edmister zk Garri-
son, 18 Wis. 594.
"When Admissible see Johnson v.

Husband, 22 Kan. 277.

Declarations or Admissions of
Jurors Made Subsequent to the
Rendition of their verdict are not
admissible in support of a motion
to set it aside. Clum v. Smith, 5
Hill (N. Y.) 560.

Affidavit of a Juror Cannot Be
Admitted to Impeach the "Verdict
for Mistake or Error in respect to
the merits or to prove irregularity

or misconduct either on his own part
or of that of his fellows. Clum v.

Smith, 5 Hill (X. Y.) 560.

Affidavits of Jurors Not Admissi-
ble To Show Personal Misconduct
of any of the jury. Sargent v.

5 Cow. (N. Y.) 106.

Affidavits of Jurors Cannot Be
Received To Show Mistake in mak-
ing up verdict unless mistake is pro-
duced by circumstances passing at

the trial which are equivalent to a
misdirection of the judge. Ex parte
Caykendoll, 6 Cow. (N. Y.) 53.

Juror Cannot Be Permitted To
Give Evidence in Another Suit of

the Grounds on which a verdict was
rendered, on which a judgment pro-

duced of record was founded, nor
can affidavits of the jurors themselves
be received to impeach a verdict for

mistake or error in respect to the

merits or for any irregularity or mis-
conduct of the jury. Wallace z'. Coil,

24 N. J. L. 600, 606, per Elner, J.

Parol Evidence as to Inquest—
Coroner's Jury— See Maxwell v.

Wilmington City R. Co., i Marv.
(Del.) 199, 40 Atl. 945; Moffatt v.

State, 35 Tex. Crim. 257, 33 S, W,
344-

Vol. X
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(B.) Exceptions and Qualifications. — The rule as to the inadmis-

sibiHty of juror's evidence or affidavits does not apply where the

inconsistency of the juror's findings appear on the face of the

veridct.^" So affidavits of jurors may be received to show that they

adopted a principle, in estimating damages, not allowed by law/^

and it is held that affidavits of jurors are admissible to show simply

that the written questions submitted to them for their verdict were
misunderstood by them, where such affidavits do not impeach their

verdict nor show misconduct in the jury room nor mistakes in their

estimates/- Such affidavits of jurors have also been received upon
direct application to correct the verdict, the foreman having by
mistake reported wrongly to the courtJ^

(5.) Drawing of Jurors.— It is held that on a challenge to the panel

to show that a jury in a criminal case was not regularly drawn, the

officer whose irregularity is complained of, may testify to facts

showing that the drawing was regular and the certificate on the

list erroneous even though such evidence contradicts his official

certificate/*

(6.) Grand Jurors. — (A.) Drawing Grand Jurors Oral evidence

is not admissible to impugn the certificate of those officers in whom
trust is confided by statute to select grand jurors although the stat-

" If the record of the former trial

shows that the verdict could not

have been rendered without deciding

the particular matter, it will be con-

sidered as having settled that mat-
ter as to all future actions between
the parties ; and further, in cases

where the record itself does not show
that the matter was necessarily and
directly found by the jury, evidence

aliunde consistent with the record

may be received to prove the fact."

Packet Co. v. Sickles, S Wall. (U.

S.) 580, 592, per Nelson, J.

70. Kennedy v. Ball & Wood Co.,

91 Hun 197, 36 N. Y. Supp. 325.

A Witness May Be Permitted To
Testify that in the trial of a former
suit in which he was a juror, the

jury allowed certain items embraced
within the declaration where the rec-

ord is silent in regard thereto. Wal-
lace V. Coil, 24 N. J. L. 600.

71. Sargent v. , 5 Cow.
(N. Y.) 106.

72. Webber v. Reynolds, 32 App.
Div. 248, 52 N. Y. Supp. 1007. Com-
pare State V. Millican, 15 La. Ann.

SS7; Saunders v. Fuller, 4 Humph.
(Tenn.) 516.

73. Dalrymple v. Williams, 63 N.
Y. 361, 20 Am. Rep. 544. See also

Vol. X

Ex parte Caykendoll, 6 Cow. (N.
Y.) 53.

74. State v. Gut, 13 Minn. 315.

Genl. Stat. 1866, ch. 96, p. 659, § 9
provides that " Upon the trial of the

challenge, the officers, whether judi-

cial or ministerial, whose irregular-

ity is complained of, as well as any
other persons, may be examined to

prove or disprove the facts alleged

as the ground of challenge." Same
provision in Rev. Laws Minn. 1905

§ 5385.

Clerk's Testimony as to Jury.
— Commissioner's Neglect to take

names of absent, disqualified and
dead jurors from venire box may be

such evidence as does not vary pre-

vious venire. State v. Nockum, 41

La. Ann. 689, 6 So. 729.

Where Record Shows That Sheriff

himself selected jury return cannot

be contradicted. Media T. & T. Co.

v. Kelley (Pa.) 7 Del. Co. Rep. 196.

Testimony of the Clerk of the

Court Is Not Admissible to show
that he was absent from the drawing
of the venire, when the process ver-

bal of the drawing, signed by him-
self recites his presence. State v,

Revells, 31 La, Ann. 387.
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lite provides no mode in which performance of such trust shall

be made known to the court/^

(B.) Indictment.— Minutes of evidence before the grand jury

cannot be contradicted by affidavits of grand jurors or witnesses.'^''

Nor is it competent in another court to correct by parol evidence

a mistake or error in entering a juror's name on the minutes of

the court in which the indictment is found.'^^

(7.) Jurisdiction. — (A.) Conclusiveness of Recitals. — The Amer-
ican courts have widely differed upon the question whether or not
a recital of jurisdictional facts can be contradicted in a collateral

proceeding, although the general current of American authority is

in favor of the conclusiveness of such recital as against the sheriff
and the parties.'^*

Generally if a superior court of general jurisdiction expressly
finds the existence of the necessary jurisdictional facts, or if those
facts otherwise appear of record, the contrary may not be proven
in a collateral proceeding, ''•* and as a general rule want of jurisdic-

75. State v. Allen, i Ala. 442,
where the court says :

" Oral evi-

dence cannot be allowed to show an
irregularity in the selection of the

grand jurors, when the record of the

court or the certificate of the officers

to whom that trust was confided

shows the same was regular."

Where the certificate of the officers

selecting grand jurors is by statute

a matter of record it cannot be im-

peached by showing that the clerk

whose signature is appended was not

present and did not sign it, such cer-

tificate having been made, returned
and acted upon by the proper court

and being for all purposes a portion

of its records. State v. Clarkson, 3
Ala. 378.

76. State v. Little, 42 Iowa 51.

That Certain Testimony Was Ma-
terial to Finding Indictment can-

not be shown by affidavits of grand
jurors as the minute of the evidence

returned with the indictment and filed

is a conclusive record. State v. Mil-

ler, 95 Iowa 368, 64 N. W. 288.

77. Kneeland v. State, 63 Ga. 641,

644.

78. Rivard z'. Gardner, 39 111. 125.

Recital of Jurisdictional Facts Is

Conclusive thereof. Sweatman v.

Dean, 86 Miss. 641, 38 So. 231.

A Judgment Cannot Be Collater-

ally Attacked even for want of

jurisdiction by matter in pais. Reed

z'. Nicholson, 158 Mo. 624, 59 S. W.
977.

Jurisdictional Defect in Record
Cannot be supplied by parol proof.
Cunningham v. Pacific R. Co., 61
Mo. 33.

79. Cohen v. Portland Lodge No.
142, B. P. O. E., 140 Fed. 774, 144
Fed. 266.

Parol Evidence Is Inadmissible To
Validate even where want of juris-
diction of a court of special and
limited jurisdiction makes proceed-
ings void. People ex rcl. Ottman
V. Commissioners of Highways, 27
Barb. (N. Y.) 94.

In Collateral Proceedings Ex-
trinsic Evidence Is Not Admissible
to show that party was not present
at trial, that none was had, no evi-

dence ofifered, and that attorney con-
sented to entries without authority,

to test jurisdiction of court and
legality of proceedings. In re ]Macke,

31 Kan. 54, I Pac. 785.

An Award of Alimony Must Not
Be Merely Erroneous But in Excess

of the court's jurisdiction under the

statute to subject the judgment to

collateral attack. If however, this

decree is void it is subject to such

attack, and presumtions indulged in

to sustain a record against collateral

attack can only be made to supply

the record in matters regarding

which it is silent, and cannot be per-

Vol. X
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tion is only available where apparent from recitals upon the record.^"

There are, however, authorities holding that a domestic judg-

ment is conclusive against collateral attack only when the juris-

dictional facts appear of record or when the court has expressly ad-

judged that they exist,^^ and it is also declared that a void judgment
is open to attack by anybody f^ and that a want of jurisdiction

mav always be shown by extrinsic evidence, and it has been held

mitted to contradict the record in

matters in which it speaks for itself.

Cizek V. Cizek (Neb.), 99 N. W. 28,

reversing 96 N. W. 657.

80. United States. — Grignon's

Lessee v. Astor, 2 How. 319, 340.

Colorado. — Hughes r. Cummings,
7 Colo. 138, 2 Pac. 289.

Connecticut. — Coit v. Haven, 30
Conn. 190, 79 Am. Dec. 244.

Maine. — Granger v. Clark, 22 'Me.

128.

Maryland. — Clark v. Bryan, 16

Md. 171.

M as s a c hus e 1 1 s.—Finneran v.

Leonard, 7 Allen 54, 83 Am. Dec.

665.

Minnesota. — Gulickson v. Bodkin,

78 Minn. 2>2' 80 N. W. 783, 79 Am.
St. Rep. 352.

South Carolina. — Reese v. Meetze,

SI S. C. 32>i' 29 S. E. 73; Parr v.

Lindler, 40 S. C. 193, 18 S. E. 636.

Tennessee. — Reinhardt v. Nealis,

loi Tenn. 169, 46 S. W. 446.

Texas. — See State v. Cloudt
(Tex. Civ. App.) 84 S. W. 415;
Crawford v. McDonald, 88 Tex. 626,

33 S. W. 325. Examine Ames v.

Williams,, 72 Miss. 760, 17 So. 762.

Upon Collateral Attack Such Facts
Can Only Be Shown to impeach
judgment upon ground that court

had no jurisdiction as affirmatively

appear upon the record. Hahn v.

Kelly, 34 Cal. 391, 94 Am. Dec. 742,
See Wilcox v. Kassick, 2 Mich. 165.

Where Want of Jurisdiction Does
Not Appear Upon the Record it can-

not be shown by extrinsic evidence.

Goldstein v. Milford, 214 111.. 528,

73 N. E. 758.

In Order To Hold Decree Void in
a Collateral Proceeding it is neces-

sary to show beyond controversy
that upon the record the court could
not have had jurisdiction and an
apparent want of jurisdiction on the

face of the record is not available in

Vol. X

a collateral proceeding after final

decree. Delay and acquiescence may
also be fatal. Evers v. Watson, 156
U. S. 527.

lack of Jurisdiction Must Appear
on Face of Record otherwise it can-
not be taken advantage of in collat-

eral proceeding. Thompson v. Peo-
ple, ex rcL, 207 111. 334, 69 N. E. 842.

"Upon Collateral Attack of a Judg-
ment, Consent of the Parties to par-

ticipation of a special judge acting

without commission in its rendition

is conclusively proved by the recital

of such consent and cannot be con-
tradicted by evidence of extraneous
facts. Radford Trust Co. v. East
Tennessee Lumb. Co., 92 Tenn. 126,

21 S. W. 329.

If an Inferior Court, Board or

Body Is Required To Keep a Record
the jurisdictional facts must appear,

and if they do so appear its jurisdic-

tion will not be open to attack, oth-

erwise the record will be open to col-

lateral attack. City of Benwood 7;.

Wheeling R. Co.. 53 W. Va. 465, 475,

44 S. E. 271, quoting from Shank v.

Ravenswood, 43 W. Va. 242, 27 S.

E. 223.

If a Warrant of Attachment Is

Issued Upon Affidavits sufficient to

give a justice of a city court jurisdic-

tion to issue it his action can only be

reviewed by a direct attack upon it,

and the validity of the warrant can-

not be questioned collaterally. Rog-
ers V. Ingersoll, 103 App. Div. 490,

93 N. Y. Supp. 140.

81. Cohen v. Portland Lodge No.
142, 140 Fed. 774, 144 Fed 266.

82. Weekes v. Edwards, loi Ga.

314, 28 S. E. 853.

If the Court in Confirming a Spe-

cial Assessment for public improve-
ments had no jurisdiction the judg-

ment may be resisted everywhere.

West Chicago Pk. Comrs. v. Farber,

171 111. 146, 161, 49 N. E. 427.
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that a recital of jurisdictional facts in the record does not pre-

clude showing a want of jurisdiction by extrinsic evidence when
the judgment is sought to be enforced or any benefit claimed
thereunder^-^

The showing of the record of a judgment of service on and ap-
pearance of parties cannot be contradicted by evidence of non-
seryice and non-appearance.^*

(B.) Service of Process and Appearance. — Where an officer's re-

turn appearing in the record of a former adjudication shows an
actual personal service of process, it cannot be contradicted in a
collateral proceeding by evidence dehors the record,®^ for if the
jurisdiction of the court appear upon the record, non-service of the
original process or of a required notice and non-appearance can-
not be shown by extrinsic evidence,^" where the record contains
nothing showing that recital of service could not be true,^'^ unless

83. Ferguson v. Crawford, 70 N.
Y. 253, 26 Am. Rep. 589, reversing

7 Hun 25, See also Woodward v.

Mutual Reserve Life Ins. Co., 178 N.
Y. 485, 71 N. E. 10. 102 Am. St. Rep.

519-

In an Insolvent's Discharge by a
Commissioner, jurisdictional facts re-

cited therein may be disproved by
parol. Barber v. Winslow, 12 Wend.
(N. Y.) 102.

Decree Can Be Collaterally At-

tacked for Want of Jurisdiction

Only by showing that under no cir-

cumstances could the court have ex-

ercised jurisdiction. Ames z'. Wil-
liams, 72 Miss. 760, 17 So. 762.

By Statute in Minnesota extrinsic

evidence is admissible to show want
of jurisdiction to render a tax judg-
ment. Brown v. Corbin, 40 Minn.
508, 42 N. W. 481.

See infra, IV, i, E.

84. Robinson v. Ferguson, 7 111.

538, 544-

85. Harrison v. Hart, 21 111. App.

348.

86. Pritchell v. Clark, 5 Har.
(Del.) 63. See also the following
cases

:

Illinois. —Russell v. Baptist Theo-
logical Union, 7;^ 111. 237-

Indiana. — Bentley v. Brown, 123
Ind. 552, 24 N. E. 507. Horner v.

Doe dem State Bank, i Ind. 130, 48
Am. Dec. 355.

loiva. — Day v. Goodwin, 104 Iowa
374. 72> N. W. 864, 65 Am. St. Rep.
465-

Maine. — Penobscot R. Co. v.

Weeks, 52 Me. 456.

Nebraska. — German Nat. Bk. v.

Kautter, 55 Neb. 103. in, 75 N. W.
566, 70 Am. St. Rep. 371.

O/^/o. — Railroad Co. v. Belle
Centre, 48 Ohio St. 273, 27 N. E.
464.

Tennessee. — Harris v. McClana-
han, II Lea 181.

Utah. — Hoagland v. Hoagland, 19
Utah 103, 57 Pac. 20.

As to Officers Returns Generally
see IV, I, B, b, (10), (H).
As to Notice see further IV, i, B,

b, (7), (C).
Cannot Be Shown Contrary to

Hecord That Defendant Was an In-
fant at time of service of writ.

Kennedy v. Baker, 159 Pa. St. 146,

28 Atl. 252.

Infancy and Service of Summons
Only Upon Guardian May Be Shown
by parol in partition proceedings
wliere the construction of certain

stipulations therein permit such evi-

dence. Ruff V. Elkin, 40 S. C. 69,

18 S. E. 220.

87. Riggs V. Collins, 2 Biss. 268,

20 Fed. Cas. No. 11,824, holding that

where decree of foreclosure recites

that process was duly served and
there is nothing in the record which
shows that such averment could not

be true such recital is conclusive

after a lapse of time. Drummond, J.

at p. 278 said: "This seems to be a
sound principle, that in a collat-

eral issue, if any proof whatever,

Vol. X
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the record is contradicted by other recitals in the record itself,*^

although an attorney's want of authority to appear^^ for an un-

served defendant,^*' and also his authority to appear generally, may
be shown by evidence dehors the record.''^

There are, however, a few authorities holding that failure to

obtain service as a party may be shown by parol in a collateral

proceeding.^"

It is held that in domestic courts of general jurisdiction false

recitals of service must be reached by a direct proceeding and not

by collateral attack.®^

It is also decided that the sheriff's return as to service and ap-

pearance in a record of a foreign court are conclusive and cannot

be contradicted by parol.***

either in the case or out of it is to

be admitted, to contradict the decree,

alleging due service of process, that

proof must show that the averment
could not be true."

88. Harris v. McClanahan, ii

Lea (Tenn.) i8i. Examine Seam-
ster V. Blackstock, 83 Va. 232, 2 S.

E. 36, 5 Am. St. Rep. 262; Anthony
V. Kasey, 83 Va. 338, 5 S. E. 176, 5
Am. St. Rep. 277.

89. Merritt v. Merritt, 48 N. J^

Eq. I, 21 At). 128; Korman v. Grand
Lodge, 44 Misc. 564, 90 N. Y. Supp.
120; Blyth & F. Co. V. Swenson, 15
Utah 345, 49 Pac. 1027; Raub v. Ot-
terback, 89 Va. 645, 16 S. E. 933.

90. Handley v. Jackson. 31 Or.

552. 50 Pac. 915, 51 Pac. 1008, 65 Am.
S-t. Rep. 839.

91. Visart v. Bush, 46 Ark. 153,

holding that evidence is admissible
to show plaintiff's appearance by at-

torney and the letter's authority to

appear before a justice of the peace,

where it does not contradict the rec-

ord but only explains and makes
certain what is not apparent from
the justices' docket.

Attorney in Fact.— It Not Ap-
pearing by the Record whether the

sureties appeared by an attorney at

law or an attorney in fact, evidence
aliunde is admissible to show appear-
ance by attorney in fact and to show
authority under which he acted and
that the power of attorney did au-
thorize confession of judgment. Cal-
wells z'. Sheilds & Sommerville, 2

Rob. (Va.) 305-

92. Proof That Summons Was
Not Actually Served admissible.

Vol. X

Stouffer z'. Beetern. 18 Pa. Co. Ct.

605 ; Eayrs v. Nason, 54 Neb. 143,

74 N. W. 408 (holding that the

heirs of a party who had no proper
legal notice of the pendency of an
action against him, may, in an ac-

tion to quiet a title derived under the

judgment in such action against their

ancestor, show that he was in fact

not served and had no notice) ; Fer-
guson V. Crawford, 70 N. Y. 253,

26 Am. Rep. 589, holding that the

recital in a judgment roll in a fore-

closure action that defendant was
served with process and appeared
therein does not preclude such de-

fendant from showing by parol, in

another action, that he was not in

fact served in such former action).

Recitals in Tax Judgment to Ef-

fect That Summons Was Served can

be contradicted by the files if accessi-

ble, and when the files in the case

are lost their contents can be proved
by parol evidence. Eminence L. &
M. Co. v. Current River L. & C. Co.,

187 AIo. 420, 86 S. W. 145-

93. Sadler v. Trustees of Prairie

Lodge, 59 Miss. 572.

94. May v. Jameson, 11 Ark. 368.

Recital in Judgment Roll in Ac-
tion of Foreclosure of Service of

process and appearance of defendant

does not preclude him from show-
ing, in an action by him to foreclose

a junior mortgage, non-service and
non-appearance, and this applies to

domestic and foreign judgments and
to records of courts, of general as

well as of limited jurisdiction. Fer-

guson V. Crawford, 70 N. Y. 253,

26 Am. Rep. 589, reversing 7 Hun
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(C.) Notice. Extrinsic evidence is inadmissible to contradict

a recital in the record that a notice required by law has been given,

such record being that of a court of competent jurisdiction."'^ So
where the record of a domestic judgment of a court of general

jurisdiction is silent as to notice, and the record itself contains

nothing contradictory, the presumption exists that the court had
jurisdiction and this cannot be contradicted by evidence alitinde.^^

Nor is parol evidence admissible to contradict a recital of service

by publication of notice.'^'^ But in some cases it is held that it is

competent to show a want of personal service of notice required

by law, even though there is recital of such service attached to the

record.'-*^

(D.) Not to Supply Jurisdiction and Validate. — The necessary
facts wanting in a judgment cannot be supplied by parol evidence.'*''

And if proceedings show upon their face the want of jurisdiction

they cannot in a collateral suit be validated by evidence dehors the

record.^ Nor is such evidence admissible to supply a want of

jurisdiction where the statutory notices of sale are indispensable

and strict proof thereof must appear of record.^

25, distinguishing Brown v. Nichols,

42 N. Y. 26; Denton v. Noyes, 86
N. Y. 609. See Woodward v. Mut-
ual Reserve Life Ins. Co., 178 N. Y.

485, 71 N. E. 10, 102 Am. St. Rep.

519; Hoes V. New York, N. H. &
H. R. Co., 173 N. Y. 435, 66 N. E.
119.

95. Marrow v. Brinkley, 85 Va.

55, 6 S. E. 605.

Where, in Order To Subject Lands
to Payment of Debts, upon petition

of administrator, there is a finding
of the court of the notice required
by law, such finding cannot be con-
tradicted by parol evidence. Rich-
ards V. Skiff, 8 Ohio St. 586.

Where Statute Requires Notice
To Quit as a prerequisite to finding

defendant guilty in an action of torci-

ble entry and detainer and that the

judgment must be on the merits,

parol evidence can be given to show
the want of service of notice and
that judgment was not based upon
the merits. Burkholder v. Holli-

check (Neb.), 95 N. W. 860.

The Finding of the Court Con-
firming a Special Assessment for

street improvements, that notice was
duly given, is like any other judic-

ial decision and cannot be contra-
dicted by parol or other evidence
outside the record, unless by an in-

spection of the whole record a want

of jurisdiction is shown. Illinois

Cent. R. Co. v. People, 189 111. 119,

59 N. E. 609.

96. Wilkerson v. Schoonmaker, yy
Tex. 615, 14 S. W. 223, 19 Am. St.

Rep. 803.

97. In Lawler's Heirs v. White,
27 Tex. 250, the court said :

" The
weight of authority seems to estab-
lish the proposition, that even when
the record is silent on the subject
of notice, the judgment of a court
of general jurisdiction will support
itself, and cannot be collaterally im-
peached or called in question because
of any alleged want of jurisdiction

over the parties to the decree."

Record Recital of Publication of
Notice That Action Was Commenced
cannot be contradicted by extrinsic

evidence. Freeman v. Thompson,
53 Mo. 183, 192.

98. Weckes v. Edwards, loi Ga.

314. 28 S. E. 853-

99. Anderson v. Binford & Mur-
rcll, 2 Baxt. (Tenn.) 310.

1. Judgment Void for Want of
Service of Process cannot be made
valid by parol evidence. Haywood
V. Collins, 60 111. 328.

2. New York Baptist Union v. At-
well, 95 ]\Iich. 239, 54 N. W. 760.

Extrinsic Evidence of Facts Nec-
essary To Give Jurisdiction to pro-
ceedings of a court of limited juris-

Vol. X
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(8.) To Show No Record. — Although parol evidence is inadmis-

sible to contradict a record, such a rule does not exclude the in-

troduction of evidence to show that a writing which purports to

be a record is in fact not a record.^

(9.) Prior or Contemporaneous Ag'reements. — Parol evidence of any
prior or contemporaneous agreement or understanding of the par-

ties is inadmissible to contradict or vary the judgment or record,^

or to defeat its obvious effect.^

(10.) Particular Matters and Proceedings. — (A.) Pleadings. —

A

pleader's intention is to be ascertained from the pleas on file, and
the attorney's testimony to show a different intention is inadmis-

sible f nor can the plaintiff, in an action on a contract contradict

by parol the allegations unequivocably appearing on the face of

his pleadings in a former action, for the purpose of showing that

the contract sued on was not the subject-matter of both suits.'^

But parol evidence of a fact admitted by the pleadings is not preju-

dicial.*

(B.) Non-Introduction of Proof. — A party to a record, where
there was a judgment on the merits, cannot show in a collateral

proceeding that he introduced no witnesses and was not present in

court when the case was tried.^

diction may be given. Van Deusen
V. Sweet, 51 N. Y. 378.

3. Louisville & N. R. Co. v Ma-
lone, 116 Ala. 600. 22 So. 897, 10

Am. & Eng.. R. Cas. N. S. 878 citing

Dyer v. Brogan, 70 Cal. 136, 11 Pac.

589; 3 Cowen & Hills notes on Phil,

on Ev. Chap, i n. 550 pp. 317, 797;
Starkie on Ev. (9th ed.) § 320, p. 290.

4. Straub v. Terre Haute & L.

R. Co., 135 Ind. 458, 35 N. E. S04;
Rubel V. Title G. & T. Co., 199 111.

no, 64 N. E. 1033.

Where There Is No Ambiguity in

the terms of an assignment of dower,
parol evidence is inadmissible to

show the understanding of the parties

that other and different land was as-

signed, such evidence having the ten-

dency to contradict and qualify the

record. Young v. Gregory, 46 Me.

475-

Decree of Divorce cannot be varied

or parties rights changed by showing
prior contemporaneous agreement.
Wilson V. Wilson, 45 Cal. 399.

Parol Agreement Between a Per-
son Convicted of Illegal Sale of In-

toxicating Liquors and the prosecut-

ing officer that all offenses prior to

a certain date should be merged in

a conviction on a plea of guilty, is

Vol. X

inadmissible. State v. Hodgson, 66
Vt. 134, 28 Atl. 1089.

5. Weakley v. Gurley's Admr., 60
Ala. 399.

Judgment by Agreement Cannot
Be Varied by extrinsic proof of prior

or contemporaneous agreement.
Straub v. Terre Haute & L. R. Co..

13s Ind. 458, 35 N. E. 504.

Independent Agreement To Affect

Ownership of judgment may be
shown when record not contradicted.

Brown v. Decker, 21 Hun (N. Y.)

199.

Private Arrangement as to Sale

Under Execution may be shown by
extrinsic evidence when not incon-

sistent with record. Flick v. Trox-
sell, 7 Watts & S. (Pa.) 65.

Parol Evidence Is Admissible To
Show an Agreement to proceed be-

fore a less number of auditors of an
account than were appointed by the

court. Booth v. Tousey, i Tyler
(Vt.) 407.

6. Seymour v. Brainerd. 66 Vt.

320. 29 Atl. 462.

7. Broxton v. Nelson. 103 Ga. 327,

30 S. E. 38. 68 Am. S^. Rep. 97-

8. Esclich V. Mason City & Ft.

D. R. Co.. 75 Iowa, 443. 39 N W. 700.

9. Hatch V. Wayne Circuit Judge,
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(C.) Orders of Court. _ The general rule excluding parol evi-

dence to vary or contradict a judicial record applies to an order

of court.^"

(D.) Minutes or Docket Entries. — Minutes of the court, where

made a part of the record, cannot be enlarged or explained by parol

evidence." In such a case minutes as to the day of adjournment

cannot be contradicted/- nor can an entry on the minutes of an

order of rendition of judgment/^ or of an order dismissing a suit/-*

or granting an appeal.'^ And the effect of the clerk's entry in

the docket cannot be changed by parol evidence.^" But neither the

minutes of the court/^ nor docket entries will be received in evi-

138 Mich. 184, loi N. W. 228; Lor-

illard v. Clyde, 122 N. Y. 41, 25 N. E.

292, 19 Am. St. Rep. 470, affirming 23

Jones & S. 308.

That Certain Evidence of Plain-

tiff Was Not Produced or Discovered

cannot be shown. Leech v. Armi-

tage, 2 Dall. (U. S.) 125, i L. Ed.

316.
Rebutting Presumption— Upon a

plea of former recovery a presump-

tion that matters which could have

been introduced as evidence were so

introduced is open to rebuttal and

parol evidence is admissible to show

the period of time for which the

plaintiff claimed damages, the plaint-

iff being entitled to successive rights

of action for continuous trespasses;

the former controversy was confined

to a period not embraced in the pres-

ent litigation and this was applied to

a judgment by default. Williams v.

Dent Iron Co., 30 Mo. App. 662.

10. Deslonde v. Darrington's

Heirs, 29 Ala. 92; Heirs of Bishop v.

Hampton, 15 Ala. 761 ; Sargent v.

Evanston, 154 111. 268, 40 N. E. 440;

Lynch V. Kirby, 36 Mich. 238; Ainge

V. Corby, 70 Mo. 257.

An Order Appointing Receivers

being in writing speaks for itself and

the judge who signed it cannot give

parol evidence as to the grounds on

which he entered such order. Blue

Mountain I. & S. Co. v. Portner, 131

Fed. 57. 6s C. C. A. 295.

The testimony of the judge is not

admissible to show real grounls on

which he appointed a receiver by a

written order. Blue Mountain Iron

& S'. Co. V. Portner, 131 Fed. 57, 65

C. C. A. 295.
11. Illinois. — GWXtii v. Booth, 95

111. 183.

lozva. — State v. Little, 42 Iowa 51.

Kentucky. — Handley v. Russell,

Hard. 145.

Louisiana. — State v. Lazarus, 39
La. Ann. 142, I So. 361 ; Mann v.

Mann, 22 La. Ann. 351 ; Green v.

Reagan, 32 La. Ann. 974.

Tennessee. — Brook v. Claiborne

County. 8 Baxt. 43.

Minutes of Evidence Returned
With an Indictment by a grand jury

and duly filed are records made con-

clusive by law and cannot be contra-

dicted or varied by parol proof. State

V. Miller, 95 Iowa 368, 64 N. W. 288.

Where Docket Entries in an equity

case offered in evidence show that

an injuncton had been dissolved it

cannot be shown by parol that the

case abated before dissolution. Bur-

gess V. Lloyd, 7 Md. 178.

12. Jones v. Williams. 62 Miss.

183.

13. Herron v. Walker. 69 Miss.

707, 12 So. 259.

14. Consolidated Coal Co. v.

Schaefer, 135 111. 210, 218, 25 N. E.

788.

15. Weil V. Levi, 40 La. Ann. 135,

3 So. 559-

Formalities as to Right of Appeal.

Parol evidence is inadmissible to im-

peach a magistrate's entry upon the

matter of formalities as to a right

of appeal. Long v. Weaver, 52 N.

C. 626.

16. Ellis V. Madison, 13 Shep.

CMe.) 312. See Walker v. Smith. 50

Ga. 487, holding that extraneous evi-

dence is inadmissible to show the

date of entry, of the filing, in the

clerk's office of a bill of exceptions,

to be erroneous.

17. State V. Miller, 95 Iowa 368,

Vol. X
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dence for the purpose of contradicting a record made conclusive

by law.^^ But where matters relating to a sheriff's return and

bond of release appear only by the minute or note of the clerk of

the court, it is decided that parol evidence is admissible to sup-

port the return.^®

(E.) Time of Entering Judgment. — In the absence of fraud or

collusion a record is generally the only competent evidence as to

the time of entering judgments. -° And a record showing the entry

of a judgment prior to the issuance of an execution will be re-

garded as importing verity and cannot be contradicted by extrinsic

evidence ;
parol evidence is inadmissible to contradict a record and

show judgment entered on a day different from that named in the

record.-^ But the exact hour of the entry of a judgment may be

proven as matters dehors the record by competent evidence.--^

(F.) Recognizance. — It is decided that extrinsic evidence is not

admissible to contradict or impeach a record of recognizance,^^ so

it cannot be shown that sureties did not acknowledge the recog-

nizance,-* nor is parol evidence admissible to show that a recog-

nizance was taken by the clerk out of court ;2^ so a record of re-

cognizance on granting audita querela is conclusive.^*' But it is

also held that a certificate of recognizance, being only a ministerial

act, it can be contradicted by parol.-^

(G.) Judicial Sales.— Extrinsic or parol evidence is held inad-

64 N. W. 288; Den v. Downam &
Cambloss, 13 N. J. L. i35-

A Vacatur not enrolled but being

only an entry on the court's min-

utes cannot be received to contra-

dict the enrollment of a judgment.

Crosswell v. Byrnes, 9 Johns. (N.

Y.) 287.

18. Willard v. Whitney, 49 Me.

235 ; Southgate v. Burnham, i Greenl.

(Me.) 369; Mandeville v. Stockett,

28 Miss. 398.

Evidence That a Docket Entry
Has Been Erased cannot be received

to contradict court records when
once extended. Willard v. Whitney,

49 Me. 235.

19. Ware & Son v. Wilson, 22 La.

Ann. 102.

20. MacVeagh v. Locke, 23 111.

App. 606.

21. Dillman v. Nadelhoffer, 23
111. App. 168.

Extrinsic Evidence Inadmissible

To Show That Order Judgment or

Decree was entered on different day
from that stated in record (Steitj-

barger v. Steinbarger, 19 Ohio 106.

See also Wiley v. Southerland, 41

Vol. X

111. 25; Buck V. Holt, 74 Iowa 294,

T,y N. W. 2>77) ! or to show that no

such judgment as that set out in the

record had been rendered and that

judgment had not been signed forth-

with, where no time prescribed by
law for entry thereof (Den v. Dow-
nam, 13 N. J. L. 13s) ; or to show
that no judgment was pronounced
where record shows to the contrary.

Nolan V. Babin, 12 Rob. (La.) 531.

And an averment in writ of error

contrary to record is not admissible

to show that judgment was not en-

tered up at time stated. Bush v.

Byvanks, 2 Root (Conn.) 248.

22. Hunt V. Swayze, 55 N. J. L.

2,i. 25 Atl. 850.

23. Watts V. Stevenson, 169

Mass. 61, 47 N. E. 447; Sewall v.

Sullivan, 108 Mass. 355; Hinman v.

Swift, 18 Vt. 315.

24. Mc]\Iicken v. Com., 58 Pa.

St. 213.

25. Douglas v. Wickwire, 19

Conn. 489.

26. Beech v. Rich, 13 Vt. 595.

27. Gregory v. Sherman, 44 Conn.

466. Examine Kirkland v. Candler,

1 14 Ga. 7.19. 40 S. E. 7.34-
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missible in a collateral proceeding to contradict, impeach or vary
the record of a judicial sale.-^ But it is also decided that parol
or extrinsic evidence is admissible where it does not tend to im-
peach or dispute the court's judicial action ;-'' and such evidence is

admissible for the purpose of identification f'^ but it being presumed
that the record shows all steps taken in connection with a sale,

parol will not be received to supply the silence of the record as to

certain necessary proceedings.^^
(H.) Officer's Return. — (a.) When Extrinsic Evidence Inadmissible.

Generally an officer's return, as between parties and privies, is con-
clusive and cannot be collaterally impeached or contradicted by
extrinsic evidence.^^ And especially so as against third persons

28. An Order of Sale authorizing

an administrator to sell land as

shown by the records and the pro-

ceeding in connection therewith can-

not be varied by evidence showing
that other land than that which is

clearly described was intended to be
sold.

"
Collins v. Ball, 82 Tex. 259,

17 S. W. 614, 27 Am. St. Rep. 877.

Myers v. Lindsay, 5 Lea (Tenn.)

331, holding that where an order'of
sale for partition is made by a com-
missioner appointed to make sale

and the report is confirmed showing
a sale by the acre, it cannot be con-
tradicted by parol. See Ackerman
V. Peters, 113 La. 156, 36 So. 923.

Answers of a Party to Interroga-
tories in Open Court, on facts and
articles, relative to a verbal sale

alleged to have been made by him of

immovable property which negatived
such a sale, cannot be contradicted
by parol evidence. Wright-Blodgett
Co. Ltd. v. Elms, 106 La. 150, 30
So. 311.

Title to Real Estate Parol evi-

dence though admissible to support
an adjudication made is not admissi-
ble to contradict or alter its legal

results as flowing from its recitals

by substituting as adjudicata of prop-
erty another person than the one to

whom the property was ajudicated, as
appears from the proceedings. Gauj
det V. Dumoulin, 49 La. Ann. 984, 22
So. 622.

That Certain Property Was Not
Intended To Be Conveyed to the
Adjudicata and that he was but a
person interposed and not the real

purchaser and merely held the naked
title for convej^ance to another, can-
not, in the absence of fraud or er-

ror, be shown by parol to contradict
an authentic sale made of a lunatic's

property under regular and valid
proceedings by order of a competent
court. McKenzie v. Bacon, 40 La.
Ann. 157, 4 So. 65.

29. Where there is a decretal sale
of land and the finding shows that
the land was struck off to a certain
party and transferred to another by
a writing, proof on this question is

admissible as it does not tend to im-
peach the judgment of confirmation
or dispute the judicial action of the
court. Bagby v. Warren Deposit
Bk., 20 Ky. L. Rep. 1357, 49 S. W.
177.

30. A party summoned to answer
in supplementary proceedings, as to
his indebtedness to a judgment
debtor, may, in a subsequent action
against him on such debt show by
parol proof a mistake in describing
such debt in said supplementary pro-
ceedings. Bostwick V. Bryant, 113
Ind. 448, 16 N. E. 378.

31. Where a Sale for City Taxes
has by law the force of a sale under
execution by the court, and the stat-

ute requires certain proceedings, pa-
rol evidence is inadmissible to show
that they were had in order to cor-
rect and sanction the assessment
where the record is silent in regard
thereto. Parker v. Doe e.r dem. Bur-
gen & Pearsall, 20 Ala. 251.

32. Craven v. Higginbotham, 83
Ala. 429, 3 So. -/yy; State e.v rcl.

Danforth v. Ruff, 6 Ind. App. 38, 33
N. E. 124; Simmons v. Richards, 171

Mass. 281. 50 N. E. 617; Phillips v.

Elwell. 14 Ohio St. 240, 84 Am. Dec.

373. See Salina Nat. Bk. v. Pres-
cott, 60 Kan. 490, 57 Pac. 121. 10 Am,

Vol. X
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who have acquired rights under judgment of the court.^^ The
general rule has been applied to preclude evidence falsifying a

return as to service of summons, in the absence of deception;^* vary-

ing a return on attachment of property ;'" contradicting a marshal's

return as to the seizure of a vessel ;"'^ contradicting return on a levy

of execution,^^ contradicting a sheriff's deed and his entry on fieri

faciasf^ showing time when a stay-bond was filed'*^ in order to

overcome the plea that the action is barred by limitations,*" and to

preclude the contradiction or variance of an officer's return in an

action against a surety on a poor debtor's recognizance."

& Eng. Corp. Cas. N. S. 696, rcvcrs-

i'lg 53 Pac. 769; Cox v. Patten ,( Tex.

Civ. App.), 66 S. W. 64.

33. Rivard v. Gardner, 39 111. 125.

34. Ramsburg v. Kline, 96 Va.

465, 31 S. E. 608. 4 Va. Law Reg.

584.
35. Schneider v. Ferguson, 77

Tex. 572. 14 S. W. 154.

Cannot Show That More Goods

Attached than apparent on officer's

return. Matthews 2'. Boydstun (Tex.

Civ. App.), 31 S. W. 814.

36. The Lindrup, 70 Fed. 718.

37. Dillman v. Nadelhoffer, 23 III.

App. 168, holding that validity of ex-

ecution cannot be established by pa-

rol contrary to record.

Sheriff's Return to Writ of Exe-

cution Is Part of Record and cannot

be contradicted by parol. Newton v.

State Bank, 14 Ark. 9, 58 Am. Dec.

363-
In Levy of Execution on Land in

Order to Transfer Title there must
appear of record a substantial coni-

pHance with the statutory require-

ments and if it does not so appear

the defect cannot be supplied by pa-

rol proof. Munroe z'. Reding, 15 Me.

153. See Carroll v. Miner, i Su-

per. Ct. (Pa.) 439, 38 W. N. C. 196.

Plaintiff Who Had Recognized for

Appearance of One Arrested on Exe-

cution, if injured by officer's false

return, may have an action against

the officer for a false return. Sim-

mons V. Richards, 171 Mass. 281, 50

N. E. 617.

Levy.— Appraiser's Estimates.

Unless apparent on the appraisement

•or officers return, parol evidence is

not admissible to show that apprais-

ers on execution, in estimating the

value of the land made deductions on
•accovmt of a supposed defect of title.

Vol. X

(Tibbets v. Merril, 12 Me. 122. See
to substantially the same point

Boody V. York, 8 Me. 272). Nor is

extrinsic evidence admissible to

show error in estimates or an over
estimate of value of certain interests

(Fletcher x: State Capitol Bk., 37
N. H. 369, 400).

38. Parler (Porter) v. Johnson,
81 Ga. 254. 7 S. E. 317, holding that

sheriff's deed and his entry upon
fieri facias cannot be overcome bj

testimony of a single witness even

though such entry was made after

twenty years.

39. Maynes v. Brockway, 55 Iowa

457, 8 N. W. 317, holding that parol

evidence is inadmisible to show that

a stay-bond was not filed at the

time stated by the records where the

statute requires such bond to be re-

corded and indexed as in case of

other judgments.
40. In Order To Prevent Action

Being Barred, Sheriff's Return can-

not be impeached by evidence of his

negligence or default. Johnson v.

Mead, 73 Mich. 326, 41 N. W. 487.

But compare Johnson f. Turnell, 113

Wis. 468, 89 N. W. 515-

41. In an action against a surety

on a prior debtor's recognizance the

officer's return is conclusive as be-

tween the parties and their privies

that the debtor was duly arrested and
duly admitted to bail, and evidence

contradicting such return, as where

it is attempted to show an escape, is

inadmissible. If any remedy exists

it must be in an action against the

officer for a false return. Bent v.

Stone, 184 Mass. 92, 68 N. E. 46-

See also S'peirs Fish Co. v. Robbins,

182 Mass. 128, 6s N. E. 25; Watts v.

Stevenson, 169 Mass. 61, 47 N, E.

447-



RECORDS. 959

(b.) When Extrinsic Evidence Admissible.— It is held that an
officer's return is only prima facie evidence as to persons not parties

or privies/- and that extrinsic evidence even in a collateral pro-

ceeding, and as between either parties or strangers, is admissible to

support the return •,*^ to aid in establishing it ;** to aid it when am-
biguous ;*^ to apply an ambiguous description ;*® to supplement the

return and supply omitted facts,*' or deficiencies,'** where the rec-

ord is silent ;*'-' to prove manner of sale where record is silent f'^

to supply a jurat absent in the return ;^^ to explain the record^-

42. Phillips V. Elwell, 14 Ohio St.

240. 84 Am. Dec. 373. See New York
Stamping Co. v. Goldberg (111. Su-

per. Ct.) 9 Nat. Corp. Rep. 146, 27

Chicago Leg. News, 67; State ex rel.

Clement v. Rainey (Mo. App.), jz
S. W. 250; Dowell V. Goodwin, 22

R. I. 287. 47 Atl. 693. 51 L. R. A.

872, 84 Am. St. Rep. 873.

43. Where the sheriff's return, on
a writ of sequestration to which a

bond for release of property under
seizure is attached, appears only by
the minute or note of the clerk of

the court, and does not show that

the property was released, but on
the contrary shows that a keeper
thereof was appointed, and makes no
mention of a bond of release, in a

suit to make the sheriff liable on
such bond, it is competent for him,

upon such return and upon his an-

swer, to introduce parol evidence

that he never parted with possession

of the property but still held it by
virtue of the writ; such evidence

does not contradict but supports the

return ; and he may be permitted to

show how the bond made its ap-

pearance among the papers of the

suit or was attached to the writ, the

return on which, and not the recitals

of the bond, must control. Ware &
Son V. Wilson, 22 La. Ann. 102.

44. Extrinsic evidence is admis-
sible to aid in establishing return of

a levy which does not sufficiently de-

scribe the goods seized by showing
that a paper referred to by the sher-

iff in his return had become de-

tached from the original, especially

so when the contents are not sought
to be proven. Wilson v. Strieker &
Co., 66 Ga. 575.

45. Weaver v. Stacey, 105 Iowa
657, 75 N. W. 640.

46. Wildasin v. Bare, 171 Pa. St.

387, 32> Atl. 365.
47. Brusie v. Gates, 80 Cal. 462,

22 Pac. 284, holding that extrinsic

evidence is admissible to supply
omitted facts to supplement officer's

return, where there is only a general
certificate of attachment and state-

ments insufficient to make a valid

attachment under the statute, where
such evidence does not vary or con-
tradict the return but the parol evi-

dence in such case must be clear and
satisfactory.

Omission of Any Material Part by
Mistake, of an Inquisition upon a
judgment and iieri facias may be cor-

rected by parol evidence, such in-

quisition being a matter in pais.

Hale V. Henrie, 2 Watts (Pa.) 143,

27 Am. Dec. 289.

48. Smith v. DeKock, 81 Iowa
535, 46 N. W. 1056, holding extrin-
sic evidence admissible to supply de-

ficiencies in sheriff's return of land
sold on execution to show order in

which different parcels were offered
for sale.

49. Extrinsic evidence is admissi-
ble to prove facts as to which an of-

ficer's return or execution is silent

where it does not contradict the
return. Weaver v. Stacey, 105
Iowa 657, 75 N. W. 640.

50. Gelstrop v. Moore, 26 Miss.

206, 59 Am. Dec. 254, holding that

parol or extrinsic evidence is ad-
missible to prove manner of sale of

personalty of deceased under order
of sale where record is silent as to

notice or manner of sale.

51. Lake Winola Assn. v. Mott, i

Super. Ct. (Pa.) 304.
52. Shoemaker v. Ballard, is Pa.

St. 92.

Admissible To Show Number of

Tax Certificates Sold on execution.

Vol. X
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where the same is ambiguous,^^ or there are seeming- contradic-

tions f^ to rebut legal presumptions f^" to impeach return of serv-

ice of summons f^ to impeach such return either in a proceeding in

equity for relief from the judgment in the action in which such

return was made, or in a collateral proceeding in equity f~' to con-

tradict a sheriff's receipt of payment ;"^ to show what property was
attached,^^ or not attached;'^" to establish a settlement and dis-

charge of an attachment f'^ to show the true date ;"- that execution

was antedated f"^ or the time when an inquisition on fieri facias was
held ;^* or an apparent discrepancy between the date and notice of

what they sold for and their actual

value, to explain officer's return.

Weaver v. Stacey, 105 Iowa 657,

75 N. W. 640.

53. Weaver v. Stacey, 105 Iowa
657, 75 N. W. 640.

54. Carroll v. Miner, i Super. Ct.

(Pa.) 439, 38 W. N. C. 194-

55. Legal presumptions arising

from a record or sheriff's return may
be rebutted by parol proof and such
evidence is excluded only when it di-

rectly tends to contradict a fact

found by the record or stated in the

return. Jordan v. Minster, 5 Pa.

L. J. 542.

56. Schnack v. Boyd, 59 Kan.

27s, 52 Pac. 874.

TJpon a Defense of the Bar of the

Statute of Limitations where the

actual fact whether a summons was
delivered to the officer is the material

thing, such fact, as regards the time

when the action was commenced or

attempted to be commenced, may be
established by parol evidence. John-
son V. Turnell, 113 Wis. 468, 89 N.
W. 515. But compare Johnson v.

Mead, 72 Mich. 326, 41 N. W. 487.

57. May Be Impeached in Equity.
" Parol evidence cannot be submitted

to contradict the court record, for

so long as it remains, it is conclusive

upon the parties, and in order to

change it some appropriate proceed-
ing acting directly upon the record

must be instituted. It is to be ob-

served, however, that the rule as

thus laid down in the cases relied

on applies to common law actions.

. . . . Can a court of equity ever

interfere and grant relief by way of

permitting the record of a common
law court to be impeached as to the

officer's return on the writ, or as

to any other part of the record? We
Vol. X

think this question must be answered
in the affirmative." Dowell v. Good-
win. 22 R. I. 287, 47 Atl. 693, 84 Am.
St. Rep. 842. SI L. R. A. 873, {hold-

ing that officers' return might be con-
tradicted in a bill for relief from a
judgment) quoted in Opie v. Clancy,

27 R. I. 42. 60 Atl. 635. where relief

was granted in equit}^ permitting rec-

ord of a common law court to be im-
peached for want of jurisdiction.

58. Clossen v. Whitney, 39 Minn.

50, 38 N. W. 759, holding that al-

though a sherifif's report shows a re-

ceipt of money and payment over
thereof still it may be shown by parol

that no money was paid by the
judgment creditor but that the

amount of his bid for part of the

property was applied on the judg-
ment.

59. Whiteside v. Lowney, 171

j\Iass. 431, 50 N. E. 931, holding
that parol evidence is admissible to

show that certain goods were in fact

attached though the return does not
enumerate them. See also Carpen-
ter V. Scott, 86 Iowa 563, 53 N. W.
328.

60. Baker v. Seavey, 163 Mass.

522, 40 N. E. 863, 47 Am. St. Rep.

475-
61. ]Melhop r. Seaton, 77 Iowa

151, 41 N. W. 600.

62. Macomber v. Wright, 108

:\Iich. 109, 65 N. W. 610.

Henderson v. Henderson, 133 Pa.

St. 399, 19 Atl. 424, 19 Am. St. Rep.

650.

63. Sprinz z: Heyman, 81 Ga. 162,

7 S. E. 177; Welch V. Butler, 24 Ga.

445-
64. When there is a blank left in

the inquisition the time when such
inquisition on a fiei-i facias was held

may be shown by parol evidence.
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sale;^^ to show actual levy, sale, and purchase, notwithstanding

recitals in deed f^ to impeach recitals of certificate of redemption ;"^

to show a previous levy was not productive,*^^ and a demand of

other property.*^^

(I.) Transcript.— A transcript of an official record duly authen-

ticated cannot be invalidated by the testimony of the clerk of the

court.'" So deficiencies in a transcript of record certified by the

clerk of a probate court as a full and complete copy of all orders

and decrees cannot be contradicted by parol evidence of the clerk

that it is incomplete. ^^

(11.) Probate and Like Courts.— (A.) General Rule — Ordinarily

In the absence of matter in the record itself to the contrary, a con-

clusive presumption exists in favor of the conclusiveness of the

records of a court of probate jurisdiction and extrinsic evidence is

inadmissible to contradict them/^

Thomas v. Wright, 9 Serg. & R.

(Pa.) 87.

Upon an execution, where an ap-

praiser was chosen by the debtor,

who died before the appraisers were
sworn, parol evidence is admissible

to avoid the extending of an exe-

cution on real estate ; and the of-

ficer's return or execution is con-

clusive; it is not evidence of the

time of the decease of the judgment
debtor which is a fact that may be

proved in pais. Allen v. Portland

Stage Co., 8 Me. 207.

65. Ryan v. Staples, 76 Fed. 721,

23 C. C. A. 541, 40 U. S. App. 427.

Such evidence did not impeach any
matter of record, it explained an ap-

parent discrepancy between the date

of notice of sale appended to return

and the date of the first issue of the

paper in which the notice of sale was
published.

66. Phillips's Heirs v. Jamison,

14 B. Mon. (Ky.) 579.

67. Cooper v. Finke, 38 Minn. 2,

35 N. W. 469.
68. Perryman v. Morgan, 103 Ga.

555, 29 S. E. 708.

69. Where a vendi exponas com-
manded the sale of certain specified

property, parol proof of the demand
of other property than that named
in the writ is competent ; it being

proof of an extrinsic fact not re-

quired to be made part of the return

of the officer, and not an attempt to

enlarge the return by parol. Darling

V. Peck, 15 Ohio 65.

70. Shirley v. Fearne, 33 Miss.

61

653, 667, 69 Am. Dec. 375; Mande-
ville V. Stockett, 28 Miss. 398. 408.

71. Carroll v. Pathkiller, 3 Port.

(Ala.) 279.

72. Louisiana. Wood v. Har-
rell, 14 La. Ann. 61.

Minnesota. — Dayton v. Mintzer,

22 Minn. 393.

Mississippi. — McFarlane v. Ran-
dle, 41 Miss. 411.

Missouri. — Lamothe v. Lippott, 40
Mo. 142.

Nctv For;^. — Matter of Sanford,

100 App. Div. 479, .y. c. (under title.

In re Morris), 91 N. Y. Supp. 706.

Ohio. — Shroyer v. Richmond &
Staley, 16 Ohio" St. 455.

Penns\lvania.— Leedom v. Lom-
baert, 80 Pa. St. 38T.

Texas. — Dickson v. Moore, 9 Tex.

Civ. App 514, 30 S. W. 76.

In Alabama, "The jurisdiction of

probate courts of the subject-mat-

ter of the grant of administration is

derived from the constitution and

not from the statutes. The latter

merely designate the particular cases

in which the courts have authority

to grant administration in their re-

spective counties. Hence in this re-

spect the jurisdiction of these courts

is original, unlimited and general,

and being such, their orders and de-

crees granting administration are en-

titled to the same presumptions, when
collaterally assailed, as are extended

to the decrees of other courts of

general and unlimited jurisdiction.

Whatever, within the jurisdiction

has been done will be presumed

Vol. X
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(B.) When Extrinsic Evidence Admissible. — In the matter of
records of courts of probate jurisdiction extrinsic evidence is heUI
admissible to apply a judgment to its subject-matter;'^ to remove
uncertainty as to items omitted in a judgment ;'* to show that cer-

rightfully done until the contrary is

shown, and facts necessary to give
the court jurisdiction to grant the
administration, and which must have
been ascertained by the court to ex-
ist will be conclusively presumed on
collateral attack, to have been ascer-
tained, unless the record itself af-

firmatively discloses the contrary."
Beasley v. Howell, 117 Ala. 499,
22 So. 989. citing Kling v. Connell,
105 Ala. 590, 17 So. 121, 53 Am. St.

Rep. 144; Barclift v. Treece, 77 Ala.
528; Burnett v. Nesmith, 62 Ala.
261 ; Broughton v. Bradley. 34 Ala.

694, 73 Am. Dec. 474; Ikelheimer v.
Chapman's Admr., 32 Ala. 676.

In a Suit Against an Adminis-
trator he will not be permitted to
contradict the record of the grant of
administration by him, by proving
that the bond required by law was
not executed until afterwards and
that the official oath was not then
administered. Eslava v. Elliott, 5
Ala. 264, 39 Am. Dec. 326.

Parol Evidence Offered To Con-
tradict Recitals in orders and en-
tries made during the progress of a
cause in such court, is inadmissible.
Deslonde & James v. Darrington's
Heirs, 29 Ala. 92.

Order Settling an Executrix's Ac-
count and Allowing a Claim, is con-
clusive against all except those un-
der disability and cannot be im-
peached or contradicted by parol ev-
idence. In re Couts, 100 Cal. 400.

34 Pac. 865.

Decree of Assignment of Dower
cannot be questioned or contradicted
by parol evidence on a writ of
dower afterwards brought, where the
proceedings in the probate court are
regular. Fuller v. Rust, 153 Mass.
46, 26 N. E. 410.

Appointment and Appearance of

Guardian. — Defect in Jurisdiction

of court which appears of record
cannot be cured or supplied by facts

resting in parol. This applies to rec-

ords of probate courts in matter of
settlement of guardian's account

Vol. X

which fail to show the appointment
and appearance of a guardian ad
litem for the ward. Hutton v. Wil-
liams. Co Ala. 133.

That There Was No Hearing or
Witnesses Cannot be shown contrary
to recitals in probate record. GaUup
V. Smith. 59 Conn. '354, 22 Atl. 334,
12 L. R. A. 353.

When a Petition for Seizure and
Sale of Mortgaged Property of a
Deceased person was filed in a
United States Circuit Court against
the executor, if no objection was
made to the jurisdiction on the
ground of residence of the parties

alleged to be citizens of different

states, a curator appointed in place
of the executor cannot, as against a
third person, a purchaser at the sale,

raise such objection in a state court
or introduce evidence dehors the
record to show that the United States
court had no jurisdiction. Erwin v.

Lowr)-. 7 How. (U. S.) 172.

Judgment of probate court errone-
ously allowing claims cannot be col-

laterally attacked. Covington v.

Chamblin, 156 Mo. 574. 57 S. W. 728.

A decree of a probate judge,
granting leave to bring an action upon
the administrator's bond, and dated
prior to commencement of such ac-

tion, cannot be shown by parol in

such action not to have been written
up until after commencement of such
action. Richardson v. Hazelton, loi

Mass. 108.

73. Stringfellow v. Stringfellow,
112 Ga. 494, 7,7 S. E. 767, holding
that where by the judgment of a
court of ordinary it appears in gen-
eral terms that the whole of de-
fendant's property was set aside to
the widow and child any competent
evidence is admissible to apply the
judgment to its subject-matter.

74. Where a judgment is general
and the record does not show that
any_ of the items of distinct claims
against an estate, not presented as
a single claim, was dismissed or
withdrawn parol evidence is admissi-
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tain items were not considered in adjudicating a claim ;^^ whether a
certain fund belongs to an estate ;'^^ that a grant of administration
is valid, on estate of one dying without the state ;" non-investiga-
tion of merits of disallowed claim ;^^ to establish the invalidity of
a will admitted to probate;^'' that, notwithstanding confirmation of
accounts, an executor agreed to exonerate the estate from payment
of counsel fees f'* or to show want of notice to heirs in probating
paper as a will.^^ An absolute want of jurisdiction of the court to

render such a decree may be shown by extrinsic evidence in a col-

lateral proceeding.^-

(12.) Courts of Justices of the Peace. — (A.) Rule. — Where the
record of a justice of the peace shows jurisdiction of the person and
the subject-matter, and the essential proceedings had, it cannot be
impeached or contradicted or varied by parol or extrinsic evidence.^*

ble to show that one of such items
was not considered by the court
but was withdrawn before judgment,
as such evidence does not contradict

the record. Palmer v. Sanger, 143
111. 34, 32 N. E. 390-

75. Palmer v. Sanger, 143 111. 34,

32 N. E. 390.

76. Pattison v. Coons, 56 Mo. 169.

77. Where a person dies without
the commonwealth and letters of ad-
ministration have been granted, in

any county, on his estate it may be
shown by parol that deceased left

estate within such county and so the

grant of administration was valid

even though no such estate was in-

cluded in the inventory exhibited to

the judge. Harrington v. Brown, 5
Pick. (Mass.) 519.

78. Snorgrass v. Moore, 30 Mo.
App. 232.

79. Under Florida statutes the

probate of a will is only prima facte

evidence of its validity so far as it

extends to real property and parol

evidence will be received to show
that it was revoked by the testator's

subsequent marriage. Belton v.

Summers, 31 Fla. 139, 12 So. 371,
21 L. R. A. 146.

80. Reilly, McGlatherty v. Daly, 2

Super. Ct. (Pa.) 540.

81. Medlock v. Merritt, 102 Ga.

212, 29 S. E. 185.

82. Absolute want of jurisdiction

of a probate court to grant letters

may be shown on collateral attack.

Beasley v. Howell, 117 Ala. 499, 22
So. 989.

Notwithstanding the conclusive

presumption in favor of the exist-

ence of facts sufficient to give a pro-
bate court "jurisdiction, it is not
conclusive as to the non-existence
of facts which are not necessarily in-

volved in the determination by the
court granting the administration, of
the question of its jurisdiction to
grant the same, and which if they
existed, would exclude the jurisdic-
tion of the court to grant the admin-
istration in a particular case, and
render its act a nullity. Where the
record is silent as to such facts,

—and in ordinary cases it is silent,

—

their existence may be proven, even
on a collateral attack, for the pur-
pose of showing an entire want of
jurisdiction, and thereby impeaching
the validity of the grant." Beasley
V. Howell, 117 Ala. 499, 22 So. 989.

83. Alabama. — Bx parte Davis,

95 Ala. 9.

Connecticut. — Douglass v. Wick-
wire, 19 Conn. 489.

Illinois. — Garfield v. Douglass, 22
111. 100, 74 Am. Dec. 137 and note;
Saterlee v. Hickman, 38 111. App. 139.

Maine. — BoWo^ v. Hartwell, 38
Me. 54; Carey v. Osgood, 18 Me. 152.

Massachusetts. — May v. Ham-
mond, 146 Mass. 439, 15 N. E. 925.

Missouri. — Sutton v. Cole, 155
Mo. 206, 55 S. W. 1052; Cooksey v.

Kansas City, St. J. & C. B. R. Co.,

74 Mo. 477.

New York. — Smith v. Compton,
20 Barb. 262.

North Carolina. — Jones v. Jud-
kins, 20 N. C. 454.

Vol. X
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(B.) Statutory Requirements. — Ordinarily where the statute re-

quires a record to be kept by a justice it cannot be impeached,^*

but where the docket is silent in regard thereto, it may be shown
by parol that certain proceedings were had which the justice omit-

ted to enter.^^

(C.) As TO Particular Matters. — (a.) Jurisdiction. — Extrinsic or
parol evidence is held inadmissible to impeach or destroy the juris-

diction when sufficiently apparent upon the face of the proceedings

of a justice f^ but it is also decided that there is no presumption
favoring jurisdiction of courts of inferior and statutory jurisdic-

tion, and that the findings of such courts are only prima facie proof

of the facts found and may be disproved by parol evidence,^^ even
when such evidence tends to contradict the minutes or record.^*

(b.) Service of Process and Appearance. — Extrinsic evidence is not
admissible to show non-service of process contrary to the recitals

Ohio. — Herig v. Nongaret, 7 Ohio
St. 480.

Pennsylvania. — Gardner 2\ Davis,

15 Pa. St. 41 ; Coffman v. Hampton,
2 Watts & S". 377. 37 Am. Dec. 511.

Tennessee. — Witt v. Russey, 10

Humph. 208, 51 Am. Dec. 701.

Te.ras. — Irion v. Bexar County,
26 Tex. Civ. App. 527, 63 S. W. 550.

Vermont. — Owen v. State, 55 Vt.

47; Eastman & Paige v. Waterman,
26 Vt. 494 ; Spaulcling v. ChamberHn,
12 Vt. 538, 36 Am. Dec. 358.

Justice's Record Conclusive Where
It Shows trial, testimony, judgment
and sentence. In re Macke, 31 Kan.

54, I Pac. 785.

Mistake in Name It cannot be
proved by parol that a judgment of a

justice of the peace was entered by
mistake in a wrong name. Gates v.

Bennett, 23 Ark. 475.
As to Mistakes see further IV, i,

C. f.. itifra.

Not Exclusive " If it ought to

be entered in the docket, other evi-

dence could be heard to prove it,

where the docket is silent. Ander-
son V. Henry, 45 W. Va. 319, 31 S.

E. 998.
84. Gardner v. Davis, 15 Pa.

St. 41-

Applied in case of docket entries,

Clark V. Holmes, i Dougl. (Mich.)

390; Sutton V. Cole, 155 Mo. 206,

55 S. W. 1052.

85. Where a Justice's Docket Is

Only Primary Evidence, Omissions
of the justice in making the requisite

entries may be supplied from other

Vol. X

sources when necessary. Blair v.

Hamilton, 32 Cal. 49.
86. People v. Haas, 79 Mich. 449,

44 N. W. 928, applying this rule to

the issuance of a warrant based upon
a written complaint showing juris-

diction. See also Ritter v. Keller
(Pa. C. P.) 2 Pa. Dist. R. 519, 12

Pa. Co. Ct. 239.

Justice's Judgment in Criminal
Case which shows jurisdiction and is

regular on its face cannot on habeas
corpus be contradicted by parol evi-

dence showing that it was rendered
by the justice outside of his own pre-

cinct and subsequently entered by
him on his docket. E.v parte Davis,

95 Ala. 9, II So. 308.

87. Sears v. Terry, 26 Conn. 273.

See Stouffer v. Beetem, 18 Pa. Co.

Ct. 605 ; Baker v. Thompson & Sons,

89 Ga. 486, 15 S. E. 644.

Affirmative Recitals of a justice's

jurisdiction are only prima facie evi-

dence. Visart v. Bush, 46 Ark. 153.

Recital of necessary jurisdictional

facts, in contempt commitment by
justice of the peace does not preclude

on habeas corpus, an inquiry into

court's jurisdiction. People v. Cas-
sells, 5 Hill (N. Y.) 164.

A party may so far contradict a
record of conviction of a justice of

the peace or court of inferior juris-

diction, as to prove that the court

had no jurisdiction of the offence or
of the person. People v. Powers, 7
Barb. (N. Y.) 462.

88. Clark v. Holmes, i Dougl.
(Mich.) 390.
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in the record of a justice of the peace.®" And wheie such justice

finds and enters facts of personal appearance and pleading in a

case, they cannot be disproved where the docket also shows reg-

ular proceedings to judgment.""

(c.) Notice.— Where a record of a justice is legally sufficient to
show jurisdiction, parol evidence to impeach and contradict the

record by showing that there had been no service of notice of the

time set for trial is not admissible on certiorari/''^ But it has been
held that parol evidence is admissible in a direct or a collateral

proceeding to contradict the record of a justice by showing that

the defendant against whom the justice had rendered judgment had
no notice of the action."-

(D.) To Validate. — Where a judgment in court of a justice of

the peace is void for irregularities oral evidence is incompetent to

give validity to the record by showing a different state of facts from
that disclosed by the record."^ So jurisdiction not apparent on the

face of the judgment cannot be shown on certiorari by parol evi-

dence in contradiction of the record."*

(E.) Qualifications and Exceptions. — (a.) Generally. — A judgment
of a justice of the peace may be explained by evidence showing
upon which one of two defenses it is based, "^ and parol evidence is

held admissible to explain entries in the docket of a justice."*^

(b.) Where Record Is Silent. — It is held that where the record is

silent on the subject, jurisdiction will not be conclusively pre-

sumed, and extrinsic evidence will be heard to contradict the rec-

ords of courts of justices of the peace, and show that there was in

89. Payne v. Taylor, 34 111. App. a justice of the peace, parol evidence
491- is admissible to disprove notice to

Jones V. Jiidkins, 20 N. C. (4 defendant, notwithstanding the jus-
Dev. & B. L.) 454, 34 Am. Dec. 302, tice certified that notice of the pend-
holding that record cannot De nn- ^f ^^^ ^^^j^ ^^^^ :^^,^^ ^j^s-
peached by evidence that warrant not ggaux v Brieham lo Vt A^7
served and that constable's character __, '

^ „ ^. ' , " „/

'

was bad and he was not to be trusted. Y^"*
°^ ^'^^^^'^ ^^^ ^^ Shown m

Judgment of Justice of Peace Can- "}
direct proceedmg to question jur-

not Be Impeached i„ a collateral 'A^'f'""- ^''IrL'''-^''''''''^^^'
^4

,• , , • .1 . . • Mich. 577, 54 N. W. 302.
proceeding bv showing that warrant ''„

t,t /-« 1

was not served. Ughtsey v. Harris, ^3. Pfeiffer v. McCullough, 1x5

20 Ala. 409.
I"- App. 251.

90. Facey v. Fuller, 13 Mich. 527.
Irregularity of Proceedings Be-

Record of justice of 'the peace can- ^ore justice of the peace to assail

not be contradicted by evidence to title acquired cannot be shown by

show an appearance when record extrinsic evidence. Murray v. Laf-

shows default of appearance. Doug- ten, 15 Mo. 621.

lass V. Wickwire, 19 Conn. 489. 94. Holmes v. Cole, 95 Mich. 272,

91. City of Los Angeles v. 54 N. W. 761.

Young, 118 Cal. 295, 50 Pac. 534, 95. Humpfner v. Osborne & Co.,

62 Am. St. Rep. 234. 2 S. D. 310, 50 N. W. 88.

92. Salladay v. Bainhill, 29 Iowa 96. Damm v. Gow, 88 Mich. 99,

555. 50 N. W. 140. See contra on certi-

Upon petition brought under a orari Evans z'. Brobst, 12 Lane. L.

statute, to set aside a judgment of Rev. (Pa. C. P.) 278.

Vol. X
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fact no jurisdiction.^" But on the other hand it has also been de-

cided that jurisdiction of a justice may be proved by extrinsic evi-

dence where the record is silent."®

(F.) Date.— Parol evidence is held inadmissible to contradict

the record as to the date of entry of a judgment of a justice.®^

And a like rule has been held applied to an order taxing costs.^

But it is also decided that the true time when the record was made
can be proven.- So a mistake in the entry of a justice's judgment,
and the time when it was in fact rendered may be shown by ex-

trinsic evidence.^

An affidavit may be received to show that the actual date of trial

was prior to that stated on the docket entry and that the decision

was actually rendered on the day specified.*

(G.) Effect of Certificate. — It is held that parol evidence is

inadmissible to contradict a certificate of a justice of the peace as

to proceedings in a case before him,^ although a justice of the peace
may explain under what circumstances he certified a notarial cer-

tificate, even though the credit of the certificate be impaired thereby."^

(H.) Appeal.— Whether a judgment rendered by a justice of

the peace has been appealed from, cannot be shown by parol evi-

dence but must be ascertained by the record/ and such record is

97. Wilkerson v. Schoonmaker,
77 Tex. 615, 14 S. W. 223, 19 Am.
St. Rep. 803. See also Anderson v.

Henry, 45 W. Va. 319, 31 S. E. 998.
98. Liss V. Wilcoxen, 2 Colo. 7.

99. Irion v. Bexar Count3^ 20
Tex. Civ. App. 527, 63 S. W. 550.
Docket Entry of Time of Rendi-

tion of Such Judgment cannot be
contradicted bj- return. Weaver t'.

Lammon, 62 ]Mich. 366, 28 N. W. 905.
Jurisdiction.— Docket entry of

justice, of date when judgment was
rendered cannot be changed by his

return to a writ of certiorari so as

to show a different date and erron-

eous entry on the docket, and that he
was, on the day named, beyond his

jurisdiction. A justice of the peace
cannot change his docket for the pur-
pose of taking away or conferring
jurisdiction. Toliver v. Brownell, 94
]\Iich. 577, 54 N. W. 302, a direct

proceeding to question jurisdiction.

1. An order taxing costs must be
made in writing as an official duty
of a justice of the peace and such
written order or entry constitutes a

part of the files in the case and is

the only competent evidence of the
date when made, the records not be-
ing silent. State to use of Wheless
v. Stinebaker, 90 Mo. App. 280.

Vol. X

2. Morton v. Edwin, 19 Vt. 77,

holding that parol evidence is admis-
sible to show the true time when the

record of a justice of the peace was
made ; his certificate of the time when
an execution and return of levy of
execution was recorded in the office

being only prima facie evidence.

Baker v. Thompson & Sons, 89 Ga.

486. 15 S. E. 644.
3. Raum v. Eyermann, 2 Mo. App.

476.

4. Wilkinson z: Carter, 22 Neb.
186, 34 N. W. 351.

5. M'Lean v. Hugarin, 13 Johns.
(N. Y.) 184.

A Certificate of Conviction by a

justice of the peace in the statutory
form and legally filed cannot be con-
tradicted by parol evidence showing
no trial or conviction. People v.

Powers. 7 Barb. (N. Y.) 462.

Justice's Certificate as to Exami-
nation of a Poor Debtor prior to

taking the oath is conclusive and
cannot be contradicted by parol evi-

dence. Burnham v. Howe, 23 Me.
489.

6. Wood V. American Life Ins.

Co., 7 How. (Miss.) 609.

7. Gammon v. Chandler, 30 Me.
152.
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conclusive evidence in an action against the justice for refusing

an appeal where it is silent as to an appeal being taken.^ And
duly authenticated copies of the record on appeal from a justice

of the peace cannot be explained or contradicted by extrinsic

evidence."

Errors in fact not affecting the merits and not within the knowl-
edge of the justice may be determined upon affidavits, so that to

show no jurisdiction, the affidavit of a defendant showing the res-

idence of the parties is competent."

(13.) Police Court Records.— It is decided that police court records

cannot be contradicted by parol testimony."

(14.) Inquisitions in Lunacy. — As to whether or not the records

of inquisition in lunacy fall within the rule and are conclusive as

against collateral attack, the authorities are in conflict.^^

(15.) Condemnation Proceedings.— Where the record in a condem-
nation suit shows upon its face the cause of action, the matters lit-

igated and the judgment of the court, it is conclusive as to parties

and cannot be impeached or contradicted by parol evidence,^" al-

though extrinsic evidence may be admissible as an aid in applying

8. Wells V. Stevens, 2 Gray
(Mass.) 115.

9. Holden v. Barrows, 39 Me.
135 ; Young V. Conklin, 23 N. Y.

Supp. 993, 3 Misc. 122. The court

said: "The return made by a jus-

tice is the record of the evidence
and the proceedings in the court be-

low and being an official act it is held

to be conclusive. 2 Wait, Law & Pr.

805. The operation of this nile is

to exclude all extrinsic evidence
which may be offered for the pur-
pose of contradicting the facts stated

in it. 2 Wait, Law & Pr. 805.
10. Larocque v. Harvey, 57 Hun

366, 10 N. Y. Supp. 576, 32 N. Y. St.

415-
11. Tufts V. Hancox, 171 Mass.

148, 50 N. E. 459; Com. V. O'Brien,

152 Mass. 495, 25 N. E. 834.

12. Inquisitions of Lunacy.
The record of the selectmen, they
being required to keep a record of

their proceedings in inquisitions of
lunacy, are those of a judicial trib-

unal and such record cannot be im-
peached by parol evidence. Eastport
V. Belfast, 40 Me. 262.

An Inquisition in Lunacy is not
conclusive against any person not a
party to it, and the party against

whom the inquisition is used in evi-

dence may controvert the same by
proof in contradiction thereof. Den

V. Clark, 10 N. J. L. 217, 18 Am.
Dec. 417.

13. Record of Condemnation Suit

which shows cause of action, the

matters litigated, and the judgment
rendered, cannot be impeached by a
party thereto by extrinsic evidence
in a collateral proceeding. Rubel v.

Title G. & T. Co., 199 111. no, 64 N.
E. 1033, afHrming 101 111. App. 439.

In Proving a Former Adjudication

as to boundary lines in condemnation
proceedings if their record is definite

and certain, admission of oral testi-

mony to explain and enlarge it, is

erroneous. Cincinnati v. Hosea, 19
Ohio Cir. Ct. R. 744, 10 0. C. D. 618.

Commissioners' Report Is Conclu-
sive and precludes parol evidence of
their intention to enlarge- easements
and rights acquired. C. G. Earned
Mercantile R. E. & L. S". Co. v. Oma-
ha, H. & G. R. Co., 56 Kan. 174. 3
Am. & Eng. R. Cas. N. S. 23, 42 Pac.

712.
Written Order of Court Appoint-

ing Commissioners in condemnation
proceedings cannot be impeached by
evidence that one of the appointees

had departed the jurisdiction and that

one of the commissioners signing

the award was appointed by the judge
in place of the one named in the or-

der, there being no proof of the loss

of the written order substituting such

Vol. X



968 RECORDS.

written terms of such proceedings and the deed to the subject-

matter/*

C. Qualifications and Exceptions. — a. Fraud. — Fraud is

held to constitute a ground for impeaching a record by parol or

extrinsic evidence even though such evidence contradicts the

record/^ But it is also decided that the question whether the judg-

ment sued on is based on fraud can only be determined by the rec-

ord and not by parol ;^® and that fraud in making up a record can-

not be proved by parol evidence in a collateral proceeding, nor in

an action founded on it.^'^ So parol evidence to show no fraud is

inadmissible to contradict a judgment recovered for defendant's

fraud. ^^

b. Forgery. — Parol evidence is admissible to show that a paper
offered as a certified copy of a decree is a forgery.^^ And forgery

of an indorsement of a waiver on a writ may be shown. ^''

c. Alteration of Record. — The alteration of a record may be

shown by parol evidence, such evidence not being within the rule

excluding evidence to vary the record but for the purpose of show-
ing that the record in question is not the true record which was
actually made.-^

new commissioner. But where such
award is introduced in evidence to

show title, the written order of the

judge appointing commissioners is

admissible to show that one of the

persons signing the award was not
one of such appointees. Lewis v. St.

Paul M. & M. R. Co., 5 S. Dak. 148,

58 N. W. 580, 57 Am. & Eng. R. Cas.

612.

Inadmissible to Vary Terms of

condemnation proceedings and deed.

Farrand v. Clarke, 63 Minn. 181, 65
N. W. 361.

Where a Record of Condemnation
Proceedings Shows the Items of Com-
pensation parol evidence cannot be
received to show that certain mat-
ters were included when the record

is silent thereupon. Rubel v. Title

G. & T. Co., 199 111. no, 64 N. E.

1033, affirming loi 111. App. 439.
14. Farrand v. Clarke, 63 Minn.

181, 65 N. W. 361.

"Where the adjudication of some
material fact or matter is relied upon
as an estoppel between the same
parties parol evidence of what oc-

curred at the former trial, what was
actually determined and submitted is

alwavs admissible." Leopold v. City

of Chicago, 150 111. 568, 37 N. E. 892.

15. Supreme Council v. Beggs,
no 111. App. 139; Lowry v. McMil-

Vol. X

Ian, 8 Pa. St. 157, 49 Am. Dec. 501;
Mitchell V. Kintzer, 5 Pa. St. 216, 47
Am. Dec. 408; Meyers v. Meyers, 24
Pa. Super. Ct. 603.

Fraudulent Antedating of Writ
may be shown under certain circum-
stances. Warren v. Kimball, 59 Me.
264.

Evidence Which Tends to Show
Directly Within the Issues a col-

lusive arrangement between one of

certain creditors and his debtors with
regard to a prior common law judg-

ment or the return of the executor

thereon, or the filing of an equity

complaint thereafter is clearly admis-
sible. Childs V. Latham, 56 Hun.
644, 9 N. Y. Supp. 619, 31 N. Y. St.

150.

16. Forsyth v. Vehmeyer, 75 111.

App. 308.

17. Morris v. Galbraith, 8 Watts
(Pa.) 166.

18

597-
19

20

Case V. Gorton, 33 Mo. App.

State V. Gonce, 79 Mo. 600.

Zuver V. Clark, 104 Pa. St.

222.

21. Louisville & N. R. Co. v. Ma-
lone, 116 Ala. 600, 22 So. 897; Olm-
sted V. Hoyt, 4 Day (Conn.) 436;

Sebastian v. Rass, 57 111. App. 417;

Brier v. Woodbury, i Pick. (Mass.)

363 ; Town of Woodville v. Town of
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d. To Determine What Constitutes a Record. — Parol evidence

is admissible to determine what is or is not a record.--

e. Date of Record. — As to whether parol evidence is admissible

to contradict or vary the statements of the record as to dates, there

is much conflict, many cases holding parol or extrinsic evidence

inadmissible to contradict the filing date endorsed upon a docu-

ment, as for instance, a return of process ;-'* or to contradict the

record as to the date of trial;-"' or the date of a judgment;-^ or

to show that judgment antedated the time when it was written up
and the date when execution issued ;-" or that a motion for a new
trial had not been filed at the time that the records showed it to

have been done.-'^ So the date of an order of dismissal has been

held conclusive in collateral or direct proceedings.-^

In some cases a contrary rule is laid down and extrinsic or parol

evidence is held admissible to contradict file marks ;-" to show the

true date of filing where the certificate of the judge is insufficient f°

the time of filling up a process and placing it in the officer's hands

for service, and this irrespective of the date of process ;^^ the time

Harrison, 73 Wis. 360, 41 N. W. 526.

Of a Bill of Exceptions Parol

evidence is admissible to show that

the bill of exceptions was altered by

the presiding judge after it became
a part of the record by being signed

by hnn, or that it was in fact signed

at a time when the judge had no
power to act. Louisville & N. R.

Co. V. Malone, 116 Ala. 600, 22 So.

897.

22. " A record is conclusive evi-

dence but what is or is not a record

is matter of evidence and may be

proved like other facts." Brier v.

Woodbury, I Pick. (Mass.) 363, per

Parker C. J. quoted in Dyer v. Bro-
gan, 70 Cal. 136, 11 Pac. 589.

This Applies to a spoliation or

forgery imposed upon the court as a

genuine record by one not authorized

as in case of an intruder or usurper.

Herring v. Lee, 22 W. Va. 661.

23. Parol evidence is inadmissible

in a direct proceeding attacking the

validity of a judgment to contradict

the filing date placed by the clerk

upon a return of the sheriff where
the filing becomes part of the records

of the court. Sweet v. Gibson, 123

Mich. 699, 83 N. W. 407. " It is im-

portant that the evidence of when
papers relating to litigation are filed

in the clerk's office shall be of a fixed

and permanent character." In this

case a rule of court required the clerk

to indorse on every paper the date

on which the same was filed.

24. Com. V. Lane, 151 Mass. 356,

24 N. E. 48.

25. Wiley t'. S'outherland, 41 111. 25.

Where Omission as to Time When
Grant of Administration was made
has been cured by a judgment nunc
pro tunc the record cannot be con-

tradicted by evidence of the date of

the entry preceding and of that fol-

lowing the judgment. Eslava v. El-

liott, 5 Ala. 264, 39 Am. Dec. 326.

Date of Rendition of a Judgment
Is That of the Debt where it does

not otherwise appear in the record.

Buie V. Scott, 107 N. C. 181, 12 S.

E. 198.

26. Knights v. Martin, 155 111.

486, 40 N. E. 358, affirming 56 111.

App. 65.

27. Farley Morris & Co. v. Budd,

14 Iowa 289.

28. Consolidated Coal Co. v.

Schaefer, 135 HI- 210, 25 N. E. 788,

afHrniing 31 111. App. 364-

29. Franke v. Alexander, 88 Mo.
App. 35, holding that file marks are

only prima facie evidence of when
the petition was in fact lodged in the

clerk's office, and may be contradicted

bv parol to show mistake.
'30. Truss V. Harvey, 120 Ala.

636. 24 So. 927.
31. Porter v. Kimball, 3 Lans.

(N. Y.) 330.
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of commencement of judicial proceedings, to avoid a statutory

bar f^ the true date,^^ or time of issuing a writ f* to explain a

record entry of the date of judgment where such evidence does

not contradict the record f^ the actual date of the issuance of an
execution f^ that execution was issued before judgment was writ-

ten up, when record is not contradicted,^' or to prove the date of

a levy.^*

f. Mistakes and Clerical Errors. — It is held in certain jurisdic-

tions that parol or extrinsic evidence is admissible to amend, ex-

plain or correct mistakes or clerical errors in judicial proceedings.^*

32. Witters v. Sowles, 32 Fed.

765. See Gardner v. Webber, 17

Pick. (Mass.) 407; Day v. Lamb, 7
Vt. 426.

33. Parkman v. Crosby, 16 Pick.

(Mass.) 297.
34. The pleadings may be such as

to preclude parol testimony as to

the time of suing out the writ, the

test of the writ being the proper
evidence thereof, unless the writ is

sued out in vacation and the fact

is material and in issue, when it may
be proved by parol, and also in case

the question arises collaterally on
trial. Crosby v. Stone, 3 N. J. L.

720. (Head note to case is "The true

time of issuing a writ may be shown
by parol").

35. Raum v. Eyermann, 2 Mo.
App. 476; Wilkinson v. Carter, 22
Neb. 186, 34 N. W. 351.

When Material the Particular Day
on Which Judgment Rendered rnay

be shown, the record being of a judg-
ment of a term generally. Young v.

Kenyon, 2 Day (Conn.) 252.

36. Evidence is admissible to

show when in fact an execution is-

sued, either by proving mistake of

the clerk in the test of the writ or
that it had been subsequently altered.

Harrell v. Martin, P. & Co., 6 Ala.

587.
As Between Parties and Privies

parol evidence is admissible to show
the hour of the day on which execu-
tion was issued for the purpose of

showing its irregularity; but the title

of innocent purchasers without notice

cannot be affected, and qtiare where
objection can be taken collaterally or
upon direct motion to set aside exe-
cution. Allen V. Portland Stage Co.,

8 Me. 207.

Subsequently Antedating an En-

Vol, X

try on an Execution by the officer

permits the admission of parol evi-

dence. Sprinz V. Heyman, 81 Ga.

162, 7 S. E. 177.

37. Knights v. Martin, 155 111.

486, 40 N. E. 358, aMrming 56 111.

App. 65.

38. The date of a levy may be
proved by parol, as also the proceed-
ings at the time of the levy, where
the law does not make the return

on the writ evidence of the facts

recited but only evidence of the es-

sential facts required to be stated.

Bilby V. Hartman, 29 Mo. App. 125.

39. Parol or Extrinsic Evidence
Is Admissible to show error or mis-
take of a ministerial officer of a state

court as to facts in making up rec-

ord. Stephens z'. St. Louis & S. F.

R. Co., 47 Fed. 530, 14 L. R. A.

184; to correct mistake in judicial

record of error in parties' names (Ex
parte Nail, 36 Ala. 299. Riley v.

Gourley, 9 Conn. 154) ; to show mis-

take in record in entermg wrong
number of lot sold under fieri facias

(Hilton V. Singletary, 107 Ga. 821,

33 S. E. 715) ; to show mistake in

describing debt in supplementary pro-

ceedings (Bostwick V. Bryant, 113

Ind. 448, 16 N. E. 378) ; and also

a misdescription in act of sale of

the land really sold, there being an
error on the face of the act itself.

(Sutton V. Calhoun, 14 La. Ann.
209.) Where a judgment by default

was overlooked and its remaining on
the docket was a clerical error evi-

dence not to contradict such record

is competent to show such error and
restore consistency (Clammer v.

State, 9 Gill [Md.] 279) ; so where
plaintiff in replevin was suing the

same defendant in assumpsit a mis-

take in treating the value of the
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In other jurisdictions, however, such evidence is held inadmissible

for such purpose.**^

g. Payment or Satisfaction. — Payment or satisfaction of a judg-

ment or execution may be proved by parol evidence.*^ And con-

versely parol evidence is admissible to explain or contradict an

entry of satisfaction or payment,''- of a judgment, ''^ or execution,
**

property as a set-off may be shown
to be a mistake (McDonald v. Mc-
Donald, 55 Mich. 155, 20 N. W. 882).

So merely clerical errors in admin-
istrator's deed containing recital of

irreconcilable dates may be corrected

by extrinsic evidence ( Moore t.'. Win-
gate, 53 Mo. 398). And parol evi-

dence is admissible to explain a mis-

take patent on the record, but not to

prove existence of a mistake (Mc-
Nulty V. Prentice, 25 Barb. [N. Y.]

204). Again, where a record by de-

fault of the clerk omits to show the

execution of a sentence, it may be

shown by witnesses (Keith v. Good-
win, 51 N. C. 398). And mistake in

using general words in a judgment
by confession as to class of creditors

intended to be secured may be shown
(Fox's Appeal, 141 Pa. 266, 48 Phila.

Leg. Int. 2,72, 22 Pitts. L. J. N. S.

55, 28 W. N. C. 143). It ,may also

be shown that indorsement " satis-

fied," on an execution was made by
mistake (Aloore v. Edwards, i Bailey

Law [S. C] 23). Wrong recitals

of date of levy of execution may also

be proven by parol evidence (Dav-
idson V. Chandler, 27 Tex. Civ. App.

418, 65 S. W. 1080 ; Kolmes v. Buck-
ner, 67 Tex. 107, 2 S. W. 452).

40. Parol or Extrinsic Evidence
Is Not Admissible to amend, ex-

plain or correct clerical errors in

judicial proceedings, but if an in-

spection of the entire record clearly

discloses their nature and extent, the

record may correct itself. King v.

Martin, 67 Ala. 177. So a decree of

court of general jurisdiction cannot

be changed or altered on the ground
of clerical mistake, except by evi-

dence in some written record, minute
entry, memorandum or paper in the

case (Board of M. R. v. Drummond,
167 Mo. 54, 66 S. W. 930). And
parol evidence of judge of court is

not admissible to prove, contrary to

the record, that the court was in

session on a certain day, but by mis-

take in writing up the records they

failed to state that fact (Ainge v.

Corby, 70 Mo. 257). An order made
by a judge acquiesced in by both
parties, even if not a record, cannot
be contradicted by parol evidence,

showing a mistake in the judge's

trial list (Finley v. Hanbest, 1 Phila.

400). Nor is such evidence admissi-

ble to show mistake of clerk in con-
tradiction of recital in entry as to

amount. State v, Disney, 5 Sneed
(Tenn.) 598. See also Bank of

Tenn. z'. Patterson, 8 Humph. (Tenn.)

363, 47 Am. Dec. 618.

41. King V. Greer, 49 Ga. 545;
Morrison v. King, 4 Blackf. (Ind.)

125 ; Hollenbeck v. Stanberry & Son,

38 Iowa 325 ; Vidichi v. Cousin, 6
La. Ann. 489; Gates v. Brinklej% 4
Lea (Tenn.) 710; Imperial Rolling
Mill Co. V. First Nat. Bk., 5 Tex.
Civ. App. 686, 27 S. W. 49. See
Pitts V. Clark, 2 Root (Conn.) 221,

holding that parol evidence is not
admissible to prove that an execution
has been paid.

A Person Who Has Endorsed a
Writ may prove payment, or accord

and satisfaction, by parol evidence.

Savage v. Blanchard, 148 Mass. 348,

19 N. E. 396.

Accord and Satisfaction of a Judg-
ment by Payment of Less Sum than

the amount of the judgment may be

proved by parol. Fowler v. Smith,

153 Pa. St. 639. 25 Atl. 744.

Where Upon a Trial the Only
Issue Is the Title to Land it cannot

be shown that the judgment on which
the land was sold has been paid.

Hale V. Henrie, 2 Watts (Pa.) 143,

27 Am. Dec. 289.

42. Lapping v. Dufify, 65 Ind. 229;

Stewart v. Armel, 62 Ind. 593.

43. Dane v. Holmes, 41 Mich. 661,

3 N. W. 169.

44. Edgerly v. Emerson, 23 N. H.

555. 55 Am. Dec. 207.

An indorsement " satisfied
'' on an

Vol. X
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since such an entry is regarded as being merely a receipt.*^

D. Evidence Aiding or Explaining Record. — a. In General.

Parol evidence which is not inconsistent with a record is frequently

admissible in aid thereof,**' or to explain the same where its mean-
ing is obscure or ambiguous/' Thus a variance or inconsistency

which is not material to the validity of the record may be explained

by evidence dehors the record,*^ where the proof is not contradictory

thereof,*** and provided that the variance is not a fatal one.^** And
the identity of the subject-matter of a record may be ascertained

by the aid of parol evidence,^^ as may also the identity of the parties

execution may be contradicted by pa-

rol evidence. Moore v. Edwards, i

Bailey's Law (S. C.) 23.

45. Dane v. Holmes, 41 Mich. 661,

3 N. W. 169; Pierrepont v. Sassel, i

White & Wils. Civ. Cas. (Tex.)

§ 1294.

46. Alabama. — Strauss v. Meer-
tief, 64 Ala. 299, 38 Am. Rep. 8; Ex
parte Nail, 36 Ala. 299.

Arkansas.— Gates v. Bennett, 33
Ark. 475.

.

Connecticut.— Olmsted v. Hoyt, 4
Day 436.

Iowa. — Weaver v. Stacey, 105

Iowa 657, 75 N. W. 640.

Louisiana.— Ware & Son v. Wil-
son, 22 La. Ann. 102.

New Hampshire. — King, Admr.,
V. Chase, 15 N. H. 9, 41 Am. Dec.

675.

Vermont. — Booth v. Tousey, I

Tyler 407.

The Particular Day on Which a
Judgment Was Rendered may be

shown by parol evidence when ma-
terial. Young V. Kenyon, 2 Day
(Conn.) 252.

47. Jones v. Allen, 85 Fed. 523,

29 C. C. A. 318, 56 U. S. App. 529;
Long V. Long, 141 Mo. 352, 44 S. W.
341 ; Jones v. Robb, 35 Tex. Civ. App.
263, 80 S. W. 395-

Parol evidence is admissible to ex-

plain the inducement and circum-

stances of a record entry made by
mutual consent where such evidence

has no tendency to contradict or
vary the record. Porter v. Sigler, I

G. Gr. (Iowa) 261.

In order to construe and interpret

a decree in another action awarding
priorities in water rights, the court

may consider in connection there-

with the statements of claims of pri-

orities filed with the referee and
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upon which the decree was based.
New Mercer Ditch Co. v. Armstrong,
21 Colo. 357, 40 Pac. 989.

48. Ryan v. Staples, 76 Fed. 721,

729, 23 C. C. A. 541 ; DeLoach v.

Robbins, 102 Ala. 288, 48 Am. St.

Rep. 46, 14 So. 777 ; Gates v. Bennett,

22 Ark. 475; People v. Young, 72
111. 411.

A difference between the amount
of a judgment recited in an execution
and the record of a judginent may be
explained by parol and the facts

shown that the execution is upon
judgment misdescribed in it. Hum-
bert's Lessee v. Methodist E. Church,
Wright (Ohio) 213.

Two Inconsistent Judgments.
Parol evidence is admissible to show
that a judgment was agreed to be
final by confession and that in re-

cording a subsequent final judgment
ascertaining damages it was intended

to supersede the default judgment
and that its remaining on the docket

was a clerical error. Clammer v.

State, 9 Gill. (Md.) 279.

49. Singleton V. Smith, 4 La. (O.

S.) 430, 2 N. S. 644.

50. Stuart v. Morrison, 67 Me.
549, holding that where the descrip-

tion in a writ on logs on which
plaintiff claims a lien, embrace one
lot of logs and one mark only, and
there is nothing in the description

to separate the several marks or

characters used, parol evidence is not

competent to explain the marks and
the variance between the description

in the writ and the proof is fatal.

51. Laughlin v. Hawley, 9 Colo.

170, II Pac. 45 ; Mandeville v. Slock-

ett, 28 Miss. 398; Marsh v. Mande-
ville, 28 Miss. 122; Watt V. Greenlee,

7 N. C. 246.
" Parol evidence is always admis-
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where not clearly definite from the record itself.^- Thus where a
judgment is introduced collaterally as evidence, the fact that some
other person than the one in whose favor such judgment was re-
covered was beneficially interested in, or entitled to claim the money
may be shown by parol evidence as such proof is not inconsistent
with the judgment. "'^

b. Supplying Omissio)is. — Where there is no record at all of
an alleged judicial proceeding, parol evidence is not admissible to

show that such proceeding was had and what judgment was ren-

dered therein.^* But parol evidence is in many cases admissible to

aid the record by showing certain facts which do not appear there-

in,^" but not to supply a defect in the record as to a matter which

sible to point out and connect the

writing with the subject-matter, and
identify the object proposed to be
described." DeLoach v. Robbins, 102

Ala. 288, 14 So. 777, 48 Am. St.

Rep. 46.

Evidence is admissible in an action

to try title to land to show that a
judgment was upon a purchase money
note to secure which a vendor's lien

was retained. Howard v. Herman,
9 Tex. Civ. App. 79, 29 S. W. 542.

52. Lynn v. Risberg, 2 Dall. (U.
S.) 180; Mobile & M. R. Co. v.

Yeates, 67 Ala. 164; Shirley v.

Fearne, 33 Miss. 653, 69 Am. Dec.

375 ; Sawyer v. Boyle, 21 Tex. 28.

Where defendant in an action for

partition brought against " Odd Fel-

lows' Building and Exchange Asso-
ciation " had appeared and consented

to judgment it is proper, in a sub-

sequent action of trespass to try

title to permit parol testimony that

the O. F. B. and E. Company was
the real defendent in the former suit.

Cobb V. Brvan (Tex. Civ. App.), 97
S. w. 513.

'

53. Insurance Co. v. Wallis, 23
Md. 173, 183; Groshon v. Thomas,
20 Md. 234.

A Defendant May Defend Against
an Alleged Estoppel by showing how
she became a party to the former
suit and that the suit was really

brought in the interests and at the

instigation of the plaintiff setting up
the estoppel, and by establishing such
fact estop such plaintiff. Grippen v.

Benham. 5 Wash. 589, 32 Pac. 555.

54. Sayles v. Briggs. 4 Mete.
(Mass.) 421, holding parol inadmis-

sible in an action for malicious pros-

ecution to show that plaintiff had

been prosecuted on three complaints,
there being no record of such prose-
cution.

That Judgment Exists cannot be
shown by parol. Cadwell v. Dulla-
ghan, 74 Iowa 239. 37 N. W. 178;
Balm v. Nunn, 63 Iowa 641, 19 N.
W. 810.

55. Humphreys Z'. Third Nat.
Bk., 75 Fed. 852, 21 C. C. A. 538,

43 U. S. App. 698; Blair v. Hamilton,
32 Cal. 49; Weaver v. Stacey, 105
Iowa 657, 75 N. W, 640; Knott v.

Sargent, 125 Mass. 95; Harris v.

Doyle, 130 Mich. 470, 90 N. W. 293;
Huntoon c'. O'Brien, 79 Mich. 227,

44 N. W. 601.

Where the record in proceedings
for partition does not show that tu-

tors ad hoc were duly sworn, the
oath not being in the record, sec-

ondary evidence of its existence and
contents is admissible. State ex rel.

Bailev v. Canal Bk. & T. Co., 114 La.

853.^38 So. 584.

Where presence of county judge
is necessary to constitute a full court,

his attendance may be shown by pa-
rol evidence to supply failure of rec-

ord of county commissioners court
to affirmatively show such presence.

School District No. i v. Wimberly, 2
Tex. Civ. App. 404, 21 S. W. 49.'

An affidavit of constructive notice

by publication, as required by code,

must be in writing, filed and sworn
to. but the jurat is no part of the

affidavit itself, and where the clerk

has omitted to attach his jurat that

the oath had been taken it may be

proved by parol that it was in fact

sworn to when the affidavit was
filed. Bantley v. Finney, 43 Neb.

794, 801-806, 62 N. W. 213.

Vol. X
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to validate a judgment which is void upon its face,** or to render
a void conviction valid-^*

c Illegible Record. — Where a record has become illegible, parol
evidence is admissible to supply the defeCL"^

d. As to Issues.— The rule that parol evidence will not be re-

ceived to vary- or contradict a judgment does not apply to such
matters as were not properly in issue in the suit in which it was
rendered, although they may be incidentally referred to in such
judgment.*^

Where a judgment is oflFered in evidence as an estoppel, parol
evidence may be admitted to show what questions were actually

litigated and decided in the action in which it was rendered,** and

aK)ear affirmativeljr of record, parol
evidence is inadmissible to supply
the omission. Root v. McFerrin, 37
Miss. 17, 75 Am. Dec 491

58. Gardner v. McKinney, 4 Ky.

55

Scott r.

60.

iction void because of
jnrors aamot be
rol evidence of a
-
-*'-tg one name.

. 247, II So.

7 N. H.

417;

62, C -
Trust C; ;; ;:

23 C. C. A. J^ 46 u;- S- Aprp. 561.

Alabama.— Stratiss tr. Meemet. 64.

Ala. 299^ 38 Am. Rep. 8.

Caitmecticitt — PerfciHs r. Brazos,
66 CcMon. ^-p, 33 AtL 906; Boddng-
ham's i^qpeal, 60 Coon. 143, 22 AtL
509; Damon v. Denny, 54 Cbon. 253,

7 AtL 409.
Florida.— Fnltm r. Gesterdiiig,i^

Fb. igo, 36 Sol 56.

Georgia.— McWiOiams v. WaM*-
alL 65 Ga. 1091

/Omou:—Robd r. Title a & T.

G>., 199 in. no, 64 X. E. 1033;
Chicago B. & Q. R. Co. zr. Schaffcr,

124 IlL 112, 16 X. EL 239; Eaton v.

Harth, 45 IlL App. 355.
Maine.— Embden v. lisheniess,

89 Me. 578, 36 AtL iioi, 56 Am. Sl
R^. 442^

3'«n' F<wi&.— Carleton r, Lombard,
A. & Co, 149 N. Y. 137, 43 N. E.
422.

OAto.— MabsSey v. Rogers, 2
Ohio Dec 188, 10 Ohio C. C 24.

Rhode Island.—Jepsoa v. Interna-
tional F. A, 17 R. L 471, 23 AtL IS
South Dakota.— Taylor v. Neys,

rr S. D. 605, 79 S. W. 998L
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thus to identify the issues involved,*^^ or to show that they were not
the same,"* where such facts do not appear from the records."^

While, however, parol evidence may be received to show what
was litigated upon a former trial, it must be consistent with the

record and cannot be admitted to contradict it.'^*' And where the

lished by evidence. Parol evidence
of what occurred upon the former
trial and what was actually decided
is always admissible in such cases."

Wright V. Grififey, 147 111. 496, 35 N.
E. 72,2, 37 Am. St. Rep. 228.

" Various causes of action may be
joined in one declaration; the ver-
dict and judgment will not always
show what demands were actually

passed upon, and hence it afterwards
becomes necessary to prove what the
fact was and this may be done by
parol evidence. This does not con-
tradict or vary the record, by making
it mean something different from
what is expressed upon its face, but
is consistent with its absolute verity.''

Wallace v. Coil. 24 N. J. L. 600.

Parol evidence is admissible to

show what was adjudicated upon the
prior action where the record does
not distinctly show it ; or to deter-

mine whether a question was deter-
mined in a former suit ; or to give
the record effect, or to show upon
what issue it was grounded, or upon
which one of a number of issues the
finding was made; or, if it appears
prima facie that a question was ad-
judicated, to show it was not in fact

decided ; or to rebut the presumption
that certain matters were proved.
" The record may be explained and
its generalities, obscurities or defici-

encies may be helped out by parol,

but where it is positive it cannot be
contradicted." West v. Moser, 49
Mo. App. 201.

Distinction To Be Observed As
to matters apparently within the is-

sues, parol evidence is inadmissible
against the conclusiveness of the
judgment to show that certain of
these matters were withdrawn or not
considered, but this distinction ex-
ists on the other hand, that if the
record is such that on its face the
judgment may have proceeded upon
one of several grounds, then it is

admissible to show aliunde which of
such grounds the consideration and
judgment or decree of the court did

Vol. X

really proceed so as to make such
judgment or decree effective as an
estoppel. Schwarz & Sons v. Ken-
nedy, 142 Fed. 1027.

Although the issues may include
the subject-matter of the second ac-

tion, yet parol evidence is admissible
to show whether such subject-mat-
ter was actually passed upon in the
former suit especially where there are
several distinct counts in the plead-
ings to either or all of which the evi-

dence may have referred. Palmer v.

Sanger, 143 111. 34, 32 N. E. 390.

The record in a former case may
be supplemented in support of a

plea of res adjudicata by extrinsic

evidence showing that material facts

in issue in the case defended were in

issue in the former case and adjudi-
cated in his favor. Storrs v. Robin-
son, 77 Conn. 207, 58 Atl. 746.

Where Trial Went Off on Tech-
nicality When not apparent upon
the face of the record, parol evi-

dence is allowable to show that a
former trial went off on a technical-

ity not involving the merits. Taylor
z'.Neys, 11 S. D. 605, 79 N. W. 998.

63. Packet Co. v. Sickles, 5 Wall.

(U. S.) 580; Whitehurst v. Rogers,

38 Md. 503.
64. Susquehanna Mut. F. I. Co.

V. Mardorf, 152 Pa. St. 22, 25 Atl.

234; McMakin v. Fowler, 34 S. C.

281, 13 S. E. 534-
65. Connecticut. — Perkins v. Bra-

zos, 66 Conn. 242, 33 Atl. 908.

Maine. — Embden v. Lisherness,

89 Me. 578, 36 Atl. iioi, 56 Am. St.

Rep. 442.

Missouri. — Brown v. Weldon, 34
Mo. App. 378.

Nebraska — Slater v. S'kirving, 51

Neb. 108, 70 N. W. 493, 66 Am. St.

Rep. 444.
Nezu Hampshire. — King v. Chase,

IS N. H. 9, 41 Am. Dec. 675.

New York. — Bowe t'. Wilkins, 105

N. Y. 322, II N. E. 839; Briggs v.

Wells, 12 Barb. 567.
66. Harvey v. Drew, 82 111. 606;

Stapleton v. King, 40 Iowa, 278;
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parties and the trial court treat a former case as involving a cer-

tain issue, and no exception is taken, a claim that it was not properly
in issue and could not properly be determined, will not be con-
sidered.*''^

e. Opinions of Court. — It is held that where a judgment is

doubtful in its terms the opinion, or reasons for the judgment, may
be looked to, where such reasons are required by the constitution to

be adduced.®® So the opinion of the court may be resorted to to

show that a certain matter was intended to be ad indicated.*'^ And
in a federal court, upon demurrer, the opinion of the state supreme
court, properly authenticated, may be looked to and considered by
the court, in connection with the decree in such court, to ascertain

what was intended and what was by that court decided, and to

determine the issues where such decree merely sets out a reversal

of the decree of the court below, and gives no information as to

the issues in the case.'" But it is also decided that the opinion of

the court is inadmissible although it states the facts on which the

Embden r. Lisherness, 89 Me. 578,

36 Atl. iioi, 56 Am. St. Rep. 442;
Lorillard z\ Clyde. 122 N. Y. 41, 25
N. E. 292, 19 Am. St. Rep. 470.

Evidence to Prove That Damages
expressly stated on the record to be

for one cause, where in fact partly

given for another cause directly con-

tradicts and varies the record and
is not admissible, but is to be distin-

guished from those cases where evi-

dence is admitted to show what was
really the matter in controversy
where that is not apparent from the

record itself. Wallace v- Coil, 24 N.

J. L. 600.

67. Dime Sav. Bk. v. AIcAlenney,

78 Conn. 208, 61 Atl. 476.

68. Avery v. Police Jury. 15 La.
Ann. 223, 35 Am. Dec. 202.

See also State r. Bank of Com-
merce, 96 Tenn. 591. 36 S. W. 719
(holding that opinion may be looked
to) ; Gentry v. Pacific Live Stock Co.,

45 Or. 233. 77 Pac. 115; Fowlkes v.

State, 14 Lea (Tenn.) 14 (holding
that opinion is of record and may
be looked to).

Parol evidence is admissible to ex-
plain ; and charge of judge which
has been filed is part of the record
for this purpose. Carmonj' v. Hoob-
er, 5 Pa. St. 305.

69. Toplifif V. Topliff, 4 Ohio Dec.
(Civ. Ct.) 312 amrmed 51 Ohio St.

625.

6a

70. Carson v. Three States Lumb.
Co., 142 Fed. 893, citing In re San-
ford Fork & Tool Co., 160 U. S.

247, (where it is said: "The opinion
delivered by this court, at the time
of rendering its decree may be con-
sulted to ascertain what was in-

tended by its mandate ; cited in In
re Potts 166 U. S. 263). Gross v.

United States Mtg. Co., 108 U. S.

477, (holding that it was the duty
of the court to examine the opinion

of a state supreme court in connec-
tion with other portions of the rec-

ord to ascertain whether certain

questions raised upon a writ of error
were determined adverseh' to a right,

title, or immunity, under the consti-

tution or laws of the United States
and specially claimed and set up by
the party bringing the writ, but the
case rested upon the state statute

requiring the justices of the state su-

preme court to deliver and file writ-

ten opinions and to spread them upon
the records of the court. The court
considers several cases where the
opinion of the state court formed no
part of the record. This case is

cited in Land & Water Co. v. San
Jose Ranch Co., 189 U. S. 177;
Egan V. Hart, 165 U. S. 188; Say-
ward V. Denny, 158 U. S. 180;
Kreiger v. Shelby R. Co., 125 U. S.

39; Philadelphia Fire Assn. v. New
York, 119 U. S. no; Nix v. Allen,
112 U. S, 129.

Vol. Z
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decree was based, and the decree does not show the facts, as the

opinion is not evidence."^

E. Foreign Judgments and Judgments oe Sister States.

a. Conclusiveness of Generally. — Upon the question of the conclu-

siveness of foreign judgments or judgments of sister states it is

held that extrinsic evidence is inadmissible to contradict or amend
the record."'

b. Jurisdicfioil. — (1.) Conclusiveness of Recitals — (A.) Rule in

Federal Courts. — It seems to be a settled rule in federal courts that

neither the constitutional provision that full faith and credit shall

be given in each state to the public acts, records and judicial pro-

ceedings of every other state, nor the act of Congress passed in pur-

suance thereof, prevents an inquiry into the jurisdiction of the court

by which a judgment offered in evidence was rendered, and the

record of a judgment rendered in another state may be contradicted

as to the facts necessary to give the court jurisdiction ; and if it be

shown that such facts did not exist, the record will be a nullity, not-

withstanding it may recite that they did exist; and want of juris-

diction may be shown either as to the subject-matter or the person,

or, in proceedings in rem as to the thing.^^

71. Buckingham's Appeal, 6o

Conn. 143, 22 Atl. 509.

Judgment Not Restricted by
Court's Opinion— The broad terms

of a decretal order dismissing a bill

cannot be limited, qualified or re-

stricted by the opinion filed in the

equity case. The decree must be in-

terpreted in its own proper sense;

the reasons for signing the d'ecree

are no part of the judgment itself.

Martin v. Evans, 85 Md. 8, 36 Atl.

258, 60 Am. St. Rep. 292, 36 L. R.

A. 218.

General expressions in opinion not

essential to disposal of case are not

permitted to control judgments in

subsequent suits. Harriman v.

Northern Securities Co., 197 U. S.

24-1, affirming 134 Fed. 331.

72. Clark v. Barber, 21 App. Div.

(D. C.) 274. See Caughran v. Gil-

man, 72 Iowa 570, 34 N. W. 423;
Edwards v. Jones, 113 N. C. 453,

18 S. E. 500; Otto V. Trump, 115

Pa. 425, 8 Atl. 786. As to foreign

judgments as evidence and conclus-

iveness thereof see article " Judg-
ments," Vol. VII, p. 830.

C n el u s iveness. Identification.

Unless procured by fraud, a foreign

judgment for a pecuniary demand,
rendered by a competent court, the

defendant being personally served

Vol. X

with process within its jurisdiction,

is conclusive upon the merits of the

cause of action in a suit brought in

another jurisdiction, for the collec-

tion of such judgment, but evidence

was held admissible to identify

plaintiffs to whom the judgment ap-

plied. Fisher v. Fielding, 67 Conn.

91, 34 Atl. 714, 52 Am. St. Rep. 270,

2,2 L. R. A. 236.

73. Thompson v. Whitman, 18

Wall. (U. S.) 457 quoted in Cooper
V. Newell, 173 U. S. 555. For other

citations of the principal case upon
these points see Haddock v. Had-
dock, 201 U. S. 562, (in dissenting

opinion) ; United States v. Ju Toy,

198 U. S. 253 (in dissenting opinion) ;

National Ex. B. v. Wiley, 195 U.

S. 257 ; Andrews v. Andrews, 188

U. S. 14; Bell V. Bell, 181 U. S.

17s; Lynde v. Lynde, 181 U. S. 183;

Clarke v. Clarke, 178 U. S. 186;

Thormann v. Frame, 176 U. S. 350;
Huntington v. Attrill, 146 U. S. 657;
Reynolds v. Stockton, 140 U. S. 254;
Simmons v. Saul, 138 U. S. 439,

448 ; Grover & Baker Sew. Mach. Co.

V. Radcliffe, 137 U. S. 287; In re

Sawyer 124 U. S. 200; Renaud v.

Abbott, 116 U. S. 277; Kilbourn v.

Thompson, 103 U. S. 168, 198; Pen-
noyer v. Neff, 95 U. S. 714, 730;

Hall V. Lansing, 91 U. ts. 160; Hill
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(B) In Other Jurisdictions It is decided in New York that a
want of jurisdiction may always be shown by extrinsic evidence,
and even a recital in the judgment record of a court of general juris-

diction of a sister state in service of process upon, or appearance
of defendant, or of any other jurisdictional fact is not conclusive
but may be contradicted by parol.'* And substantially the same rule

is also supported by decisions in other states." But in still other
states there have been decisions to the contrary.'^^

2. Non-Judicial Records. — A. In General. — There is a class of
records of proceedings or acts which public officials are by statute

required to record, frequently and ordinarily termed official rec-

ords, which cannot be contradicted or varied by parol evidence.''^

V. Mendenhall, 21 Wall. (U. S.)

453 ; Knowles v. Gaslight & Coke
Co., 19 Wall. (U. S.) 58.

Collateral Attack. — A foreign

judgment or a judgment of a sister

state which shows upon its face that

the court had jurisdiction of the

person of the defendant may be col-

laterally attacked upon. the ground
that the defendant did not in fact ap-

pear, or was not served. Cohen v.

Portland Lodge, 140 Fed. 774.

Judgment of sister state is not con-

clusive as to jurisdictional facts, but
is as to all matters going to merits

of controversy and it may be shown
that there was no personal service

of process. Rose v. Northwest F.

6 M. Ins. Co., 67 Fed. 439-

Jurisdiction of State Court May
Be Attacked in Federal Court.

Evidence that a defendant in a state

court was not a citizen or resident of

the state at the commencement of

the suit, that he was never served
with process and had no knowledge
of its institution and never author-

ized an appearance of an attorney, is

admissible to contradict recitals in

the judgmenc, when the jurisdiction

is attacked in a federal court. Cooper
V. Newell, 173 U. S. 555. As to

state judgments in federal court see

further article " Judgments," Vol.

VII, p. 847.

74, Ferguson v. Crawford, 70 N.
Y. 253, 26 Am. Rep. 589, reversing

7 Hun 25.

See also Woodward v. Mutual R.

L. Ins. Co., 178 N. Y. 485, 71 N.

E. 10, 102 Am. St. Rep. 519; Star-

buck V. Murray, 5 Wend. (N. Y.)

148, 21 Am. Dec. 172.

75. Pennywit v. Foote, 27 Ohio
St. 600, 22 Am. Rep. 340; Norwood
V. Cobb, 15 Tex. 500. See Chicago
T. & T. Co. V. Smith, 185 Mass. 363,

70 N. E. 426, 102 Am. St. Rep. 330.
76. May v. Jameson, 1 1 Ark. 368,

holding that in an action upon a

judgment of a court of record of
another state the record cannot be
contradicted as to personal service

and appearance shown by the record.
Transcript Cannot contradict

record of judgment of sister state

reciting personal service of process

or any other jurisdictional fact ap-

pearing on certified transcript of rec-

ord. Zepp V. Hager, 70 111. 223.

Disputable presumption as to ser-

vice by publication in recital in judg-
ment of another state, see McHatton
V. Rhodes, 143 Cal. 275, 76 Pac.

1036, loi Am. St. Rep. 125.

77. State v. Main, 69 Conn, 123,

2,7 Atl. 80, 61 Am. St. Rep. 30, 36
L. R. A. 623 ; Young v. Thompson,
14 111. 380; Gaither v. Green, 40 La.

Ann. 362. 4 So. 210; Whitman v.

Freese, 23 Me. 212 ; Hopper v. Jus-
tice, III N. C. 418, 16 S. E. 626;
Bays z'. Trulson, 25 Or. 109, 35
Pac. 26.

" The highest consideration of pub-
lic policy requires that the officer

himself, to whom the law has in-

trusted the performance of a public

dut}', and of the fulfillment of which
a record has been made, should not
be permitted to open his mouth to

impeach it, and thus admit himself
guilty of official misconduct or
crime." McMicken v. Com.. 58 Pa.

St. 213, 224, quoted with approval in

Bays V. Trulson, 25 Or. log, 35
Pac. 26.

Vol. %
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The question whether such records may be varied, contradicted
or explained is ordinarily dependent upon provisions of the law in

regard thereto. Thus it is decided that parol evidence is admissible
to prove facts which are omitted from such a record, unless by the
terms of the statute the record is made the only evidence.^^ And
it has been decided that parol evidence may be admitted in aid of
an official record by showing the date when it was made, it being
declared that such evidence does not contradict the record,'^^ or to

prove that certain matters do not appear on the record.^'*

There is also another class of entries, sometimes called records,

which are kept by public officials in the performance of their du-
ties, and which are not accorded the conclusiveness accorded to ju-

dicial records.*^

B. Particular Records and Matters. — a. Assessments.
(1.) In General -— \\ here commissioners are appointed to make as-

sessments for public improvements, the record of the proceedings

or acts of such commissioners cannot be varied by parol evidence. ^^

It cannot be shown in contradiction of such record that the oath

required was not taken. ^^ Nor can the valuation of land as fixed

Records of a state board of agri-

culture cannot be collaterally at-

tacked by showing that interlinea-

tions had been made and were there-

fore no part of the record. State v.

Main. 69 Conn. 123, 37 Atl. 80, 61

Am. St. Rep. 30, 36 L. R. A. 623.

The report of commissioners as-

signing dower cannot be varied by
evidence showing a different bound-
ary than that stated therein. Farr v.

Farr, 21 Ark. 573.

The records of a fire district

showing that a meeting adjourned to

a certain day cannot be altered by
evidence that the vote was to adjourn
" without day." Hunneman v. Fire
District No. i. 37 Vt. 40.

Unofficial letters of subordinate
officers of the treasury are not ad-
missible in a suit for defalcation

against a disbursing agent to contra-
dict or even to explain the official ad-
justment of his accounts as shown
by the duly certified transcript.

Strong V. United States, 6 Wall (U.
S.) 788.

78. Gordon v. City of San Diego,
108 Cal. 264. 41 Pac. 301.

79. Gately v. Irvine, 51 Cal. 172.

80. Parol testimony of secretary
of state is admissible to prove that
the records of his office fail to show
the creation of a corporation of a
certain ttattte, in order to show that

in a certain deed to such corporation
a differently named corporation was
intended as grantee. Cobb f. Bryan
(Tex. Civ. App.), 97 S. W. 513.

81. Account books kept by a pub-
lic official as required by statute

which makes them prima facie evi-

dence of facts stated therein are not
conclusive, but it may be shown bv
parol evidence that entries therein

are false and fraudulent. People v.

Fairfield, 90 Cal. 186, 27 Pac. 199.

As to impeachment of book entries

generally, see article " Books of Ac-
count," Vol. II.

An Ex-Parte Certificate of a pub-
lic officer in relation to matters
which depend upon the exercise of
integrity, judgment and discretion
are not given a conclusive effect.

Clintsman v. Northrop, 8 Cow. (N.
Y.) 45.

82. Reinhardt v. Buffalo, 39 N.
Y. St. 304, 15 N. Y. 844.
Matters which the law does not au-

thorize commissioners of assessment
to do in discharging their duty can-
not be put into their report by parol
proof. Vorrath v. Hoboken, 49 N.

J. L. 28s. 8 Atl. 125.
83. Where commissioners are ap-

pointed by the court to make an as-
sessment for a public improvement
the objection catitiot be raised that
they did not take the oath required
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by the commissioners for the purposes of assessments be varied by
parol evidence other than in the manner prescribed by statute,^*

nor will one of the commissioners be allowed to impeach his own
report as to the items included therein in making an estimate,®^ or
generally to impeach the report where it has been acted upon and
approved by the municipal authorities.^"

(2.) Where Void on Face — Where a record of proceedings in con-
nection with the levying of an assessment is void upon its face by
reason of its failure to set forth matters which the law requires to

appear therein, parol evidence is not admissible to validate it.*^

b. Birth and Marriage Record.— Records of births and marriages,

while competent to prove the facts included therein, are not con-

clusive thereof and may be disproved by parol evidence when at-

tacked collaterally.^* Thus the birth records are not conclusive as

bj' law where the paper which pur-

ports to be their oath had been signed

by them and the notary pubhc had
certified under his seal that they
had taken the oath " One of the com-
missioners cannot be heard to im-
peach his own report, nor can he
impeach the foundation upon which
the report rests." Ryder's Estate v.

City of Ahon, 175 111. 94, 51 N. E.
821.

84. The Valuation of Land for

the purposes of assessments as fixed

by the officers designated for that

purpose acting under the sanction of

their official oaths must be regarded
as conclusive until it is changed by
a method prescribed by law. Board
of Comrs. v. Senn, 117 Ind. 410, 20

N. E. 276.

85. Latham v. Wilmette, 168 111.

153, 48 N. E. 311; Ryder's Estate v.

City of Alton, 175 111. 94, 51 N. E.
821.

86. Quick V. River Forest. 130 111.

323, 22 N. E. 816. The court said:
" The law required the commission-
ers to meet and act together in esti-

mating the cost of the improvement
and the costs of making and levying

the assessments. Their duties re-

quired investigation, deliberation, and
a final determination of the subject

referred to them by the board of

trustees, and we are aware of no au-

thority which would sanction the

calling of such persons to stultify

themselves. It may be true that the

statute does not, in terms, require

such commissioners to be sworn ; but

their acts are none the less obliga-

tory and binding. Their duties re-

quire as much honesty and fidelity

where they are not sworn, as if they

were acting under oath and we think

it would be establishing a dangerous
rule to allow such persons to come
upon the witness stand and impeach
their voluntary action, after such
action has been approved and acted

upon by the board of trustees."

The confirmation of the report of

commissioners renders it conclusive

and where it sets forth the matters

required by law such as parties in-

terested, whether owners or lessees

and sums awarded to each evidence

is not admissible to show that a part

of the sum awarded to a landlord

was intended for the lessee. Turner
r. \\'illiams. 10 Wend. (N. Y.) 139.

87. Record Void on Its Face.
" There is no waj- in which a void

proceeding can be made valid by evi-

dence. If it were only prijiia facie

or apparently void, evidence might
aid it. The reason why it is void is

the necessity that it shall show affirm-

atively on its face a compliance with

the power conferred. For this rea-

son the assessment itself is the only

competent evidence to show a com-
pliance with the charter." Saunder-
son V. Herman, 95 Wis. 48, 69 N. W.
977-

88. " There is another class of

entries, sometimes called records,

which are of a public nature and re-

quired by law to be kept by various

non-judicial officers, which are of

less solemn character, and not ac-

corded the conclusiveness attachmg

Vol. X
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to the age of a person, and he may be shown by parol evidence to

have been born at a different date from that specified in such

record. ^^

A record of a marriage may be contradicted by evidence showing
that the names given by the parties were not their real names.^"

c. Certificates. — (1.) Of Notaries and Justices of the Peace. — The
certificate of a notary pubHc, or of a justice of the peace, adminis-

tering oaths and taking acknowledgments as such is, where such

certificate is required by law to be attached to a document, regarded

as of the nature of a public record and is evidence of the fact that

an acknowledgment was taken by the officer by whom it was certi-

fied and cannot be contradicted by him where neither fraud nor a

denial of his signature is claimed.^^ But this rule apparently does

not extend to the certificates of foreign notaries.^"

(2.) Of Recording of Judgments.— A certificate by the recorder, or

other official having charge of the records, that a judgment has

been recorded is only prima facie evidence of the facts stated therein

and may be contradicted by parol evidence.^^

d. Corporation Records. — (1.) Municipal Corporations.— It is a

general rule that parol evidence is not admissible, in a collateral

proceeding, to contradict or vary the records of a municipal cor-

to judgments of courts of records.

They are competent evidence of the

facts recorded and required by law
to be recorded, but not conclusive.

To this class belong the records of

births and marriages kept by clerks

of towns. Sumner v. Sebec, 3 Me.
223 ; the record kept by a person
employed in the signal service of the

United States whose duty it is to re-

cord truly the facts therein stated

;

Evanson v. Gunn, 99 U. S. 660; cal-

endar of prisoners kept by a jailer;

Sandy White z: United States. 164

U. S. 100; Greenleaf on Ev. Vol. i,

§ 484 ; and many others of like char-

acter." Goodrich v. Senate, 92 Me.
248, 42 Atl. 409.

89. Parol evidence of the age of

a person is admissible although the

baptismal record contains a statement
of the date of his birth. State v. Ro-
mero (La.), 42 So. 482.

90. Thus it has been so held in a

prosecution for adultery. The court

said :
" Men and women are con-

joined in matrimony, and a defend-

ant charged with bigamy or adultery

cannot in this country base a defense
on the ground that he or his wife

was married under an assumed name,
not his or her real name. In such

Vol. X

case evidence of the real names does
not contradict the certificate, since

the minister or other person author-
ized to perform the marriage cere-

mony is not required to guarantee the

fact that the persons were married
in their true names." People v.

Stokes, 71 Cal. 263, 12 Pac. 71.

91. New York & Ontario Land
Co. V. Weidner, 169 Pa. 359, 32 Atl.

557. See article "Acknowledg-
ments," Vol. I, p. 188.

Record of justice's certificate at-

tached to a chatted mortgage is con-
clusive between the parties and their

privies that the parties were sworn;
the court said in this case :

" the cer-

tificate was the record of the justice

of the peace of an official act re-

quired by law to be done, and to be
recorded upon the mortgage, and
was conclusive of the fact certified

and recorded, at least between the

parties to the mortgage and their

privies." Gilbert v. Vail, 60 Vt. 261,

14, Atl. 542.

92. A Certification by Foreign
Notaries of a writing may be con-
tradicted by extrinsic evidence.

United States v. The Jason, Pet.

C. C. 450, 26 Fed. Gas. 15,470.

93. Taylor v. Pearce, 15 La. Ann.
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poration, whether it be a city or a town, as to matters required by

law to appear on such records.^^ And although it is said that the

564; Morton v. Webster, 2 Allen
(Mass.) 352.

94. Blaisdell z: Briggs. 23 Me.
123 ; Crommett v. Pearson, 18 Me.
344; Franklin Falls Pulp ^o. v.

Franklin, 66 N. H. 274, 20 Atl. 333 ;

Sawyer v. Manchester & Keene R.
Co. 62 N. H. 135, 13 Am. St. Rep.

541 ; Gaither v. Green, 40 La. Ann.
362, 4 So. 210; Mayhew v. District

of Gay Head, 13 Allen (Mass.) 129;
Lebanon Light & [Magnetic Water
Co. V. City of Lebanon, 163 Mo. 246,

63 S. W. 809; Chippewa Bridge Co.

z'. Dtirand, 122 Wis. 85, 99 N. W.
603, 106 Am. St. Rep. 931.

" When the law requires municipal
bodies to keep records of their offi-

cial action in legislative busi-

ness conducted at their meetings, the

whole policy of the law would be
defeated if they could rest partly in

writing and partly in parol, and the

true official history of their acts

would perish with the living wit-

nesses, or fluctuate with their con-
flicting memories. No authority was
found, and we think none ought to

be which would permit .official rec-

ords to be received as either partial

or uncertain memorials. That which
is not established by the written rec-

ords, fairly construed, cannot be
shown to vary them. They are in-

tended to serve as perpetual evidence
and no unwritten proof can have
this permanence." Stevenson v. Bay
City, 26 Mich. 44.

Parol testimony cannot be received

to supply, modify or extend the rec-

ords of judicial acts of municipal
boards or of county commissioners.
Kidson z: Bangor, 99 Me. 139, 58
Atl. 900.

Returns of Election Authorizing
Issue of Bonds— Where the minutes
of the board of aldermen, as required

by statute, recite that the returns of

an election authorizing the issue of

bonds were canvassed by the mayor
and the board of aldermen who
found that due notice of the election

was given as required by law and
that the election was formally and
legally held and conducted, parol evi-

dence is not admissible to contradict

the same. Clarksdale v. Pacific Im-
prov. Co., 81 Fed. 329, 52 U. S. App.
214, 26 C. C. A. 434.

That assessors were legally chosen
by the inhabitants of a town must
appear from the records and if so

shown it cannot be contradicted by
parol. Thayer v. Stearns, i Pick.

(Mass.) 109.

The record made by a town clerk
" is conclusive of the facts therein

stated, not only upon the town, but
upon all the world, so long as it

stands as the record. Its accuracy
cannot be drawn in question collater-

ally. It can be contradicted or im-
peached only in proceedings insti-

tuted directly for the purpose and to

the end that it may be corrected. So
long as it is in existence and can be
produced it is the only competent
evidence of the action of the town.
If it is destroyed or lost, parol evi-

dence may be received to show what
it was but not to prove what the vote

was except so far as such proof may
tend to establish the contents of the

record." Sawyer v. Manchester &
Keene R. Co. 62 N. H. 135, 13 Am.
St. Rep. 541.

A certificate of township tru.stees

that the items in a bill to supervisors

of a county for aid furnished a pau-
per were necessary and proper and
were furnished to the claimant at

their request is held to be conclusive

on the county and cannot be contra-

dicted by testimony of the trus-

tees that the aid was not furnished at

their request or on their order. Mus-
sel z'. Tama County. 73 Iowa loi,

34 N. W. 762.

Compare. — Westerhaven z'. Clive,

5 Ohio 136, holding that township
records are not of such absolute ver-

ity that the truth of the matters con-

tained therein cannot be shown by
extrinsic or parol evidence, and that

this applies where no written entry

is made of the approval of a con-

stable's bond required by law to be

approved, and that parol evidence is

admissible to show whether such

bond was rejected or received.

Records of a parish as to grants

of money may be contradicted and

Vol. X
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authorities are not in harmony,^^' it may be stated as a general prop-

osition that the rule operates to exclude evidence varying or con-

tradicting the records of proceedings of, or action taken by, the

municipal council, or other governing body of a municipal corpora-

tion,°^ especially where such records are by law made the only evi-

dence of the matters required to be recited therein."^ And this rule

excludes the admission of parol evidence for the purpose of con-

tradicting or varying a municipal ordinance"^ or resolution,*^'-* to

falsified by parol evidence showing
the specific purpose for which such

moneys were granted, and that they

were not in fact granted purposes

for which parishes are empowered
to grant money. Bangs z: Snow, I

Mass. i8i.

95. " The authorities are not in

harmony as regards whether evi-

dence aliunde the oiKicial records is

permissible to show proceedings,

where the law requires such a rec-

ord to be kept. The rule here is

that such evidence is not admissible

where the effect thereof will be to

vary or contradict the records, but
may otherwise be received for the

purpose of showing occurrences

which through oversight, or some
other cause, were not recorded (Du-
luth S. S. & A. R. Co. V. Douglas
Co., 103 Wis. 75. 79 N. W. 34;
Bartlett v. Eau Claire Co. 112 Wis.

237, 88 N. W. 61 ; Nehrling v. Her-
old Co. 112 Wis. 558, 88 N. W.
614) ; That is fraught with so

much danger that the rule should be
administered with caution, the al-

leged unrecorded proceeding not be-

ing held established without clear

evidence thereof." Chippewa Bridge
Co. v. Durand, 122 Wis. 85, 99 N.
W. 603, 106 Am. St. Rep. 931.

96. Curren v. Schubmehl. 19 Pa.

Co. Ct. 478; City of Benwood v.

Wheeling R. Co. 53 W. Va. 465,

44 S. E. 271.

The words " received and filed

"

entered in the minutes of a city

council by the proper officer in ref-

erence to a report made to the coun-
cil have a clear and definite meaning
and parol evidence is not admissible
to show that the word " filed " meant
" adopted." City of Dallas v. Bee-
man, 18 Tex. Civ. App. 335, 45 S.

W. 626.

The validity of an assessment or-

dered by the common council of a

Vol. X

city cannot be affected by evidence

dehors the record to show that the

objections to the confirmation of the

roil were not read to or heard by
the common council. Pooley v. City

of Buffalo. 15 Misc. (N. Y.) 240,

36 N. Y. Supp. 796.
97. Stevenson v. Bay City, 26

Mich. 44.
98. Barfield v. Gleason, in Ky.

491, 63 S. W. 964, 23 Ky. Law. Rep.

128.

That an ordinance was not such as

the records show cannot be estab-

lished by parol evidence. The court

here said :

" These public bodies do
what their acts show, and the testi-

mony of the members cannot be re-

ceived to impeach their recorded acts

in this way. If the ordinance was
not such as the body passed, to re-

peal, amend, and re-enact are all the
remedies and they are ample for the

ends of justice. Page v. Belvin, 88
Va. 985, 14 S. E. 843.

Ordinance Granting Franchise to

Street Railway— Where an ordi-

nance grants a franchise to a street

railway upon certain conditions speci-

fied therein, one of which is that

the company should keep the space
between, and for a certain distance

outside of its rails paved, constitutes

a contract between the city and the

railway company, when accepted,

and parol evidence is not admissi-
ble to show that a purchaser of such
railway, to whom the city granted
all the rights, privileges and fran-

chises of the power company, agreed
to be bound by a certain ordinance
imposing additional burdens upon
the former company and which the

latter never accepted. Western Pav.
& S. Co. V. Citizens Street R. Co.,

128 Ind. 525, 26 N. E. 188, 28 N. E.
88. 10 L. R. A. 770.

99. A Grant of Franchise by
Resolution of the Trustees of a town
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prove its existence,^ or passage by the council,- or the date thereof.^

As to whether it can be shown by parol, when the record of the

council is silent in regard thereto, how the members thereof voted

on a particular measure, or the vote by which it was passed, the

authorities are in conflict.* But when the record shows that mem-
bers not voting were counted as voting a certain way, the fact that

certain members did not vote at all may be shown by parol.

°

It has been held that it cannot be shown that a vote included mat-

ters not specified in the record of the resolution on which it was

had.«

constitutes a contract which cannot
be varied by parol evidence aUhough
if there is an ambiguity arising out

of the terms employed such evidence

may be received, not to vary the in-

strument, but to enable the court

to appreciate the words used in re-

ducing the agreement to writing.

Such ambiguity can not however
arise as to a provision in respect

to which the writing is silent. Trus-
tees of Southampton v. Jessup, 173
N. Y. 84, 65 N. E. 949. The resolu-

tion in this case was in the following

words :
" Resolved that Nathan C.

Jessup be and is hereby given liber-

ty to make a roadway and to erect^ a

bridge across the Great South Bay
commencing at the south point of

Potunk Neck; thence running south-

erly to the beach the said bridge

to be a drawbridge of a width of not
less than twenty feet, the height

above the meadow three feet and
the draw to be twenty feet wide,
and the said Nathan C. Jessup shall

not cause any unnecessary delay to

those navigating the waters of said

bay." The court held that parol evi-

dence was not admissible to show
that it was the intention of the

parties that the roadway should be of

wood.
Resolution Creating Contract.

Where by resolution a city council
accepts the terms of a proposition in

writing to it, the proposition and res-

olution become written memoranda
of the agreement of the parties, and
evidence is inadmissible to alter or

vary the same. Curtiss v. City of

Waterloo, 38 Iowa 266.

1. Stewart v. Clinton, 79 }kIo. 603,

611.

The existence of an ordinance can
not be established by parol where the

statute requires a journal of proceed-

ings to be kept and the passage of

the ordinance is not shown by the

journal. Lebanon Light & Magnetic
W. Co. V. Lebanon, 163 Mo. 246, 63

S. W. 809.

2. As To Passage of an Ordi-

nance— Where records of city

council show that an ordinance was
passed by two boards on different

days such statements of fact cannot

be overcome by the recollection of a

witness. Barfield z'. Gleason. iii Ky.

491, 63 S". W. 964, 23 Ky. L. Rep. 128.

3. The attestation by city clerk of

the date when an ordinance was ap-

proved by the mayor cannot be con-

tradicted by extrinsic evidence. Ball

V. Fagg, 67 Mo. 481.

4. Those voting for an ordinance
cannot be shown by parol where the

journal omits to show such fact.

Pickton V. City of Fargo, 10 N. D.

469, 88 N. W. 90.

Gove V. Tacoma, 34 Wash. 434, 76
Pac. 73, holding that upon the ques-

tion of whether an ordinance was
properly passed parol evidence is ad-

missible to show the actual vote by
which it was passed.

5. Where a record of a city coun-
cil shows on its face that three mem-
bers voted yes and three no parol

evidence is admissible to show that

two of the latter did not vote at all,

where the record also shows that

members not voting were counted as

voting no. State v. Alexander, 107

Iowa 177, 77 N. W. 841.

6. A Vote To Exempt From Tax-
ation establishments for the manu-
facture of certain fabrics cannot be

varied or explained by parol evi-

dence showing that it was intend-

ed by such note to also exempt
other manufacturing establishments.

Vol. X
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A statement in the council's records that an ordinance is reason-
able or is " for public purposes " may be disproved by parolJ

Adjournment.— Parol evidence is, of course, not admissible to

show facts as to the adjournment of the council which the record
should show, or to contradict the record in regard thereto.^

Where the Record Is Silent as to a fact or authority which, if it ex-
ists, should appear thereon, parol evidence cannot be received to

show its existence.'* Parol evidence is. however, admissible to show
that there is in fact no valid record or right to make one.^'*

The general rule that the record of the council of a city cannot
be attacked in a collateral proceeding is held not to apply where
the purpose of the evidence is to show that the council could not

have legally convened, and that no right to make a record had
existed by reason of the want of a quorum as required by law,

Franklin Falls Pulp Co. v. Franklin,
66 N. H. 274. 20 Atl. 333.

7. Moore v. District of Columbia,
26 Wash. L. R. 343. 12 App. D. C.

537. 41 L. R. A. 208. so holding in

the case of an ordinance prohibiting

the use of streets by bicycles except
under certain conditions which were
unreasonable.

Action of Council in Excess of

Authority— Where a street is es-

tablished by ordinance there is a

prima facie presumption that it is

established for public use. but parol
evidence is admissible to show that

this is not in fact so and that it is

not for " public purposes " within
the meaning of the law as to the au-
thority of the council in such cases.

Strahan v. Town of Malvern, 77
Iowa 454, 42 N. W. 369.

8. Parol Evidence of the Ad-
journment of a town meeting is in-

admissible where the record is silent.

Taylor z: Henry, 2 Pick. (Mass.) 397.
Parol evidence is not admissible to

show that a city council in fact ad-
journed to a day other than that
specified in the record. Chippewa
Bridge Co. v. Durand. 122 Wis. 85,

99 N. W. 603, 106 Am. St. Rep. 931.

9. Omission From Record of
Board of Trustees.— Where the rec-

ord of the board of trustees fails to
show that a report of commissioners
for the opening of a street was ac-
cepted by the trustees within the time
required by law for its acceptance
parol evidence is not admissible to
show that such report was in fact

Vol. X

accepted within the required time.
" It would be going too far to hold

that a municipal corporation might
prove by parol that the essential steps

required to be taken by the body rep-

resenting the municipality, in pro-

ceedings to appropriate real estate

had been taken, although the records

of the corporation indicated nothing
upon the subject. Whether the board
might cause its record to be corrected,

is quite different question, with the

decision of which we are not con-

cerned." Rj-er V. Town of New Cas-
tle. 124 Ind. 86, 24 N. E. 578.

10. Power of municipal board to

construct a sewer cannot be shown
by parol testimony of mayor where
municipal records show no such au-

thority. Kitson V. Bangor, 99 Me.
139. 58 Atl. 900.

Where a report must be accepted
by town trustees, the acceptance
should appear upon the record and
cannot be shown by parol. Terre
Haute & L. R. Co. v. Flora, 29 Ind.

App. 442. 64 N. E. 648.

That an agreement was acceded to

by parish cannot be shown by parol,

no vote to that effect appearing on
the parish records. Manning v. Fifth
Parish. 6 Pick. (Mass.) 6.

Compare Drott v. Village of Riv-
erside, 4 Ohio Civ. Ct. 312, 2 Ohio
Civ. Dec. 565. holding that parol evi-

dence is admissible to prove certain

resolutions passed by a village coun-
cil appointing a superintendent for

erection of a public building where
such fact is omitted by accident from
the minutes of the meeting.
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though there is a recital in the record that a quorum was present.^^

(2.) Private Corporations.— (A.) Articles of Incorporation. — The
articles of association of a corporation cannot, as a general rule, be
contradicted or varied by parol evidence.^- But in the absence of
elements of estoppel it has been decided that recitals in the articles

of association, of the payment of money, may be viewed as the

mere receipt or written acknowledgment of such money on hand
and are only prima facie evidence and disputable with oral tes-

timony.^^

B. Minutes and Like Records.— While there are cases which
support the rule that parol evidence is not admissible to contradict

or vary the record of a private corporation,^^ yet there are other

decisions which are authority for the rule that the record of pro-

ceedings or acts of a corporation, while they are legal evidence of

the facts which they recite, are not of such a character as renders

11. This point is considered in

City of Benwood z\ Railway Co.. 53
W. Va. 465. 44 S. E. 271, wherein
such evidence w^as held admissible to

impeach the record of the meeting
of the council at which a prior or-

dinance granting certain rights to a

railway company was repealed. The
entry stating that a quorum w'as pres-

ent was shown to be false, there be-

ing only three of the eight members
of the council present. The court
said : "If three out of eight mem-
bers of a body may come together
and declare themselves to be a quo-
rum, by a mere assertion to that ef-

fect spread upon the minute book,
and that cannot be contradicted by
showing who were actually' present,

the matter becomes serious indeed.

A municipal board has no powers
except such as are conferred by stat-

ute. It can transact no business with-

out the presence of a quorum. That
a quorum is present must appear
upon its record as a fact, and not as

a mere conclusion, or opinion and
the only way to make it appear as a

fact is to set forth on the minutes
the name of the persons in attend-

ance. The attendance of a quorum
is a condition precedent to every-

thing. Until then there is an abso-

lute incapacity to consider or act in

any way upon any matter. Until it

comes into existence it cannot pro-

ceed nor make any record of its pro-

ceeding. It has no authority to

make a record showing anything.

Less than a quorum are without

power to act or bind anybody in any
manner. Their action being abso-

lutely void may be ignored or at-

tacked in any proceeding. The rec-

ord of a legally constituted tribunal

is aided and upheld by a presump-
tion in favor of its regularity. Sure-

ly there can be no presumption in

favor of a record made by persons

who have no shadow of authority

to act. By making what purports to

be record, they cannot preclude an
inquiry into their authority to make
it, without so much as even disclos-

ing who they are."

12. The articles of association of

a corporation cannot be varied by
evidence that at the time of the sign-

ing of the articles and during the ne-

gotiations which resulted in their ex-

ecution there was a verbal agreement
among those signing and becoming
stockholders tliat they should not be

individually liable for the corporate

debts. Oswald z'. Minneapolis Times
Co., 65 Minn. 249. 68 N. W. 15. See
article " Corporations," Vol. III.

13. Hequembourg t'. Edwards, 155
Mo. 514. 56 S. W. 490.

14. R. T. Davis Mill Co. v. Ben-
nett. 39 Mo. App. 460, holding that

w-here minutes of director's meeting
show that three directors voted for

a motion, it cannot be shown by parol

that in fact four directors so voted.

Peterborough R. Co. r. Wood. 61

N. H. 418; holding recorded vote of

directors is to be con.strued by its

terms alone. Dennis f. Joslin Mfg.
Co., 19 R. I. 666. 36 Atl. 129. 61 .'\m.

Vol. X
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them conclusive, but are subject to contradiction by parol evidence.^^

And though such records are by statute made prima facie evidence,

they may be rebutted or discredited as to particular entries by in-

ternal or external evidence of falsity or error.^** And this would
seem to be the rule, though the charter or by-laws require the keep-

ing of such record.^"

(C.) To Invalidate. — Where action by less than the majority of

the directors is void, parol evidence is admissible to show that when
certain orders were passed, which appear on the records of the cor-

poration, there was not a majority of the directors present. ^^

(D.) Omissions. Parol evidence is admissible to supply an omis-

sion from corporate records such as the minutes of the directors'

or stockholders' meetings,^'* as where they allude to an officer's sal-

St. Rep. 805 ; holding corporate rec-

ords conclusive as to the voting for

a dividend.

15. Masonic Mut. Ben. Assn. v.

Severson, 71 Conn. 719, 43 Atl. 192;
Fouche V. Merchants' Nat. Bk., no
Ga. 827, 36 S. E. 256 Saudek v. Ten-
nessee Colonial Co.. i Baxt. (Tenn.)

289 ; Supreme Lodge K. of H. v.

Wickser, 72 Tex. 257, 12 S. W. 175.
" If a record is kept of the pro-

ceedings of the directors of a cor-

poration, it constitutes legal evi-

dence of those proceedings ; but as

such records consist merely of the

written entries of their acts made by
a clerk appointed by them for that

purpose, for the convenience only of

themselves, or of the corporation for

whom they act, we think that they

are not of so high or solemn a char-

acter as to be conclusive and that

they may therefore be contradicted

by any person whose interests may
be affected by them. Such entries

stand on the same ground only, as

the entries of the acts of any other
persons made in their private books."
Goodwin V. United States Annuity
& L. I. Co., 24 Conn. 591, 601.

The date to which a meeting is ad-
journed may be shown to be different

from that recited on the records.

Goodwin v. United States Annuity
& L. I. Co., 24 Conn. 591.

As to Adoption of Resolution.

The minutes of proceedings showing
the adoption of a resolution by the
board of trustees of a corporation
may be varied by parol evidence
showing that the proposition as voted
by the board is not actually expressed

Vol. X

therein. Gilson Quartz Min. Co. v.

Gilson, 51 Cal. 341.

The records of a religious society

are not conclusive as to who are its

members in the matter of the making
of a division by the selectmen of a

town among different religious soci-

eties of the rents of lands granted

to the use of the ministry. First

Universalist S'oc. v. Leach, 35 Vt.

108.

Parol evidence is admissible to ex-

plain or supplement the minutes of a

corporation where meaning thereof

is ambiguous. Rose v. Independent
Chevra Kadisho, (Pa.), 64 Atl. 401.

16. Georgia Railroad & Bkg. Co.

V. Smith, 83 Ga. 626, 10 S. E. 235.

17. " It may be and is frequently

required by the charter, or by-laws

of a corporation, that its directors

shall make a record of their pro-

ceedings in which case it is their

duty to do so; in that case, however,
it is at least questionable whether
such requirement is not merely di-

rectory." Goodwin v. United States

Annuity & L. I. Co., 24 Conn. 591,

601.

18. Hamilton v. Grand Rapids &
Ind. R. Co., 13 Ind. 347; Price v.

Grand Rapids & Ind. R. Co., 13

Ind. 58.

19. Lurton v. Jacksonville Loan &
Building Ass'n., 187 111. 141, 58 N.

E. 218; St. Louis Rawhide Co. v.

Hill, y2 Mo. App. 142; Pickett v.

Abney. 84 Tex. 645. 19 S. W. 859;
Cameron v. First Nat. Bank (Tex.

Civ. App.). 34 S. W. 178.

Where corporation minutes are

silent as to a particular transaction
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ary but do not mention the amount thereof ;-° or to show the action

of a board of directors as to authority of officers to execute a mort-

gage,^^ or to show that action taken by the board of directors was
subsequently rescinded,-- or the expulsion of a member of a benefit

association, in an action against it for a death benefit.-^ or the as-

sent to, and acceptance of, a grant or deed beneficial to the corpora-

tion,-* or the approval of the bond of one of the corporate officials.-'

(E.) To Explain. — The records of a private corporation may, as

a general rule, be explained by parol evidence where they are am-
biguous.^^

e. Deeds and Mortgages. — (1.) In General.,— Though it is de-

cided that parol evidence is not admissible to contradict or vary

it may be proved by parol, contra

where it appears upon the mimitcs.

Ehrhch V. Cheva Agurdas, etc., 86

N. Y. Supp. 820.

In the case of erasures and inter-

lineations what did occur and was at-

tempted to be recorded can be shown
by parol evidence to aid in the con-

struction of recitals in the record. St.

Louis Ft. S. & W. R. Co. V. Tiernan,

37 Kan. 606, 15 Pac. 544.
20. Where corporation minutes

fail to state amount of secretary's

salary alluded to therein, parol evi-

dence is admissible to show the

amount agreed upon. Grath v.

Mound City Roofing Tile Co. (Mo.
App.) 98 S. W. 812.

21. Authority of Officers to Exe-
cute Mortgages— Upon the question

of whether the board of directors of

a corporation authorized the execu-

tion of a mortgage by the president

and secretary, parol evidence is ad-

missible to prove the action of the

board of directors or stockholders

where the record fails to state it.

Allis V. Jones, 45 Fed. 148.

22. Parol evidence is admissible

to prove that a written order entered

among the proceedings of the board
of directors of a bank, was rescinded

and annulled, by a subsequent order,

of which no minute in writing was
made. Whittington v. Farmers'
Bank, 5 Har. & J. (Md.) 489-

23. In an action against a bene-

ficial association for a death benefit,

where the defense is that the de-

ceased member was not in good
standing it may be shown by parol

that he was in fact suspended,

where the minutes of the association

show that there wa.s a motion to

suspend but do not state what action

was taken on such motion. Hamill

V. Supreme Council of Royal Ar-
canum, 152 Pa. St. 537, 25 Atl. 645.

24. In respect to grants and deed

beneficial to corporations, their assent

to and acceptance of the same may
be inferred from their acts as well

as in the case of individuals and an
omission to record the assent, if act-

ually given, will not deprive the cor-

poration of the property which it

gained by virtue of such actual assent,

as the validity of such a grant de-

pends upon the acceptance, and not

upon the mode by which it is proved.

Bank of United "States v. Dandridge,
12 Wheat. (U. S.) 64, 72.

25. Thus it has been decided that

the approval of the bond of a cashier

by the directors of a national bank
which by act of Congress was re-

quired to be satisfactory to the board

of directors before the cashier could

legally enter on his duties so as to

bind his sureties, need not be in writ-

ing, but may be established by parol

evidence in the same manner as the

fact might be proved in the case of

private persons. Bank of United

States v. Dandridge, 12 Wheat. (U.

S.) 64.

26. Forest Glen Brick & T. Co. v.

Gade. 55 111. App. 181 ; Tibbals v. Mt.
Olympus Water Co., 10 Wash. 329,

38 Pac. 1 1 20.

An entry in the record showing the

number of votes cast for a reduction

of the capital stock may be explained

by parol evidence. Gade c'. Forest

Glen Brick & T. Co., 165 111. 367, 46
N. E. 286.

Vol. Z
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the record of a deed or mortgage,-" yet the record itself is held to

be only prima facie evidence of the authenticity of the instrument
recorded; in other words, while the fact that the instrument was
filed for record, at the time specified in the records is conclusively

established by the record itself, yet this does not constitute conclu-

sive evidence that the instrument recorded was itself authentic,-^

and as delivery and acceptance of a deed are essential to its valid-

ity, parol evidence is admissible to show that though entered on the

public records it has never in fact been delivered to and accepted

by the grantee,^^ or it may be shown that act of recording it was
unauthorized.^"

It has, however, been declared that it is only in a clear case, and
where it is necessary to prevent manifest injustice, that the effect

of a record of a mortgage or judgment lien should be changed by
parol.^^

(2.) Date of Registration,— Parol evidence is not admissible to

contradict the date entered upon the record of when a mortgage was
left for record so as to affect the rights of one who has acted in

reliance thereon.^^ And where two mortgages are recorded on the

same day, evidence is held inadmissible to show which was first

delivered for record.^" And such a rule has also been affirmed in

27. Hopper v. Justice, iii N. C.

418, 16 S. E. 626.

Where a probate deed is dulj'

proved and ordered by the court to

be registered, no parol evidence
should be heard to contradict it. so

long as the entry on the record is

permitted to remain though the fees

have not been paid and tlie clerk in-

formed the person who brought it

that it should not be registered and
offered it to him again. Ridley v.

McGehee, 13 N. C. 40.

Mistake in Registration of Deed.

An alleged mistake in the descrip-

tion in the registration of a deed can
not be proved by the testimony of a

witness that he saw the original and
that it had a different description,

where the action is not one brought
for the purpose of correcting the rec-

ord as provided by statute. Hopper
V. Justice, III N. C. 418, 16 S. E. 626.

Where the satisfaction of a mort-
gage is entered upon the record evi-

dence of declarations by the mortgage
subsequent thereto is not admissible
to vary or contradict the legal effect

of the act of satisfaction. Safe De-
posit & T. Co. V. Kelly, 159 Pa. St.

82. 28 Atl. 221.

28. Morris v. Keyes. i Hill (N.
Y.) 540.

Vol. X

29. Blass V. Terry. 87 Hun 563, 34
N. Y. S-upp. 475; Gilbert v. North
American F. Ins. Co., 23 Wend. (N.
Y.) 43, 35 Am. Dec. 543. See Arm-
strong V. Morrill, 14 Wall. (U. S.)

120. 138.

One cannot be made a grantee
without his consent. Corbettf . Nor-
cross, 35 N. H. 99.

30. Unauthorized Recording of a
Deed— A deed placed upon a deed
book of a county clerk's office by one
without authority and being an un-
authorized and void act may be as-

sailed and set aside by parol evidence.
Herring v. Lee, 22 W. Va. 661.

31. Clawson v. Eichman, 2 Grant
Cas. (Pa.) 130.

32. Where the date where a mort-
gage was left for record is entered in

the record, such date cannot be con-
tradicted where it would affect the

right of a purchaser who relied on
the faith of such entry and will pre-

vail over a certificate endorsed on the

mortgage that it was left at an earlier

date. Musser v. Hyde, 2 Watts & S.

(Pa.) 3M-
33. Hatch v. Haskins, 17 Me. 391,

holding that where two mortgages
dated at different times are recorded
on the same day the question ot pri-

ority must be determined from che
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the case of a mortgage and judgment entered on the same day,

though it is decided that evidence may be admitted of an agree-

ment as to which should have priority,^* unless it would affect the

rights of an assignee of the judgment having no notice of such

agreement.^"

It has, however, been decided that the date endorsed on a deed

or mortgage itself of when it was filed for record is not conclusive,

but that parol evidence is admissible to show the true date.'^^ And
that where the date does not appear on the record the actual date

may be shown by parol. ^^

(3.) Lost Deeds. — Where a deed is lost and the record does not

show a seal thereon, parol evidence is held admissible to show that

there was a seal on the original deed.^^

A record copy of a lost deed is only prima facie evidence of the

contents of such deed, based upon the presumption that public of-

ficers have properly discharged their duties and hence that the

original deed was correctly recorded.^® But it has been held in

North Carolina that the record of a lost deed cannot be varied by

record alone and this not appearing

they must both be regarded as re-

corded at the same time.

But see Spalding v. Scanland, 6

Mon. (Ky.) 353, holding that in the

case of two mortgages executed and
deposited for record on the same day
parol evidence is admissible to show
which was first deposited.

34. A mortgage and a judgment
entered on same day are presumed to

be of equal rank, and therefore pay-
able pro rata, but the parties may by
agreement change this general rule

and give precedence to one or the

other and such agreement may be
proved by parol as between the par-

ties. Hendrickson's Appeal, 24 Pa.

St. 363 ; Claason's Appeal, 22 Pa. St.

359; Maze V. Burke, 12 Phila. (Pa.)

335-

Record Showing Fractions of Day.

In a contest between a judgment
and a mortgage, evidence of the time

of day on which the judgment was
entered should be rejected, for ordi-

narily a record of a mortgage made
as required by law, by the recorder,

to show fractions of a day, cannot be

contradicted by him or any other per-

sons in a contest between lien credit-

ors. Clawson v. Eichbaum, 2 Grant
Cas. (Pa.) 130.

35. Hendrickson's Appeal, 24 Pa.

St. 363.

36. Horsley v. Garth, 2 Gratt.

(Va.) 471, 44 Am. Dec. 393; com-
pare Carper v. M'Dowell, 5 Gratt.

(Va.) 212, 239.

Withdrawal of Mortgage Left for

Record— Tliough the certificate of

the recorder is declared to be con-
chisive as to the date when a mort-
gage is left with him for record, yet

it has been decided that parol evi-

dence is admissible to show that the

date endorsed on a mortgage is not

the true date of its being filed, but
the date that it was first left in the

office of the recorder and that sub-

sequently it was withdrawn by the

mortgagee before being spread upon
the records and was not returned un-
til the following day. And after a
mortgage to another had been re-

corded and that while it was out of

the recorder's office the second mort-
gagee searched the record and found
nothing showing such mortgage had
been filed. Dawson v. Cross, 88 Mo.
App. 292.

37. Miller v. Estill, Meigs (Tenn.)

479. See Baldwin v. Marshall, 2
Humph. (Tenn.) 1 16.

38. Strain v. Fitzgerald, 130 N.
C. 600, 41 S. E. 872. See Todd v.

Union Dime Sav. Institution, 118 N.
^ • 337, 23 N. E. 299.

39. Harvey v. Thorpe, 28 Ala.

250, 65 Am. Dec, 344.

Vol. X
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evidence showing that the description in the original was different

from that given in the record/"

(4.) A Transcript or Certified Copy of a Registered Deed is only prima

facie evidence of the contents of the original and may be shown to

be incorrect by comparing it either with the original deed or the

record of it in the register's book and under certain circumstances

it may be left to the jury to determine the correctness of the copy

when taken.*^

f. Legislative Records. — The journals of the various state legis-

latures constitute public records, and parol evidence will not be re-

ceived to contradict the entries therein/- to show irregularities in

the enactment of a law/'^ or that an act was not passed/* or that

a bill merely shown thereby to have been vetoed had in fact been

signed and afterward withdrawn and vetoed.'*^

g. Maritime Records. — (1.) Registry of Vessel. — The registry or

enrollment of a vessel as required by law is not per se evidence of

the fact of ownership/^ but has been held merely prima facie evi-

dence, rebuttable by parol, where the question of ownership is col-

lateral or incidental,*^ or where it is sought to charge the owner.*^

But in favor of the party named therein as owner it is not even

prima facie evidence.*^ Parol evidence is admissible to show that

others than the person named as owner are jointly interested,^*^ or

to show that the extent of the interest of a person in the ship or

vovage is greater than that stated.''^

(2.) Log-Books. —A ship's log-book is not ordinarily regarded as

conclusive, and an entry of desertion therein may be contradicted

by parol evidence though such an entry is required by law to be

made, the law, however, not making it conclusive.^- But it has

40. Hopper v. Justice, ill N. C. People v. McCullough, 210 111. 488,

418. 16 S. E. 626. 71 N. E. 602.

41. Congregational Church At 46. Bas v. Steele, 3 Wash. C. C.

Mobile V. Morris, 8 Ala. 182. 381. 2 Fed. Cas. No. 1,088; Colson

42. Wilson v. Markley, 133 N. C. v. Bonzey, 6 Me. 474; Scudder v.

616, 45 S. E. 1023, holding parol in- Calais Steamboat Co., i Cliff. 370,

admissible to show that a bill was 21 Fed. Cas. No. 12,565; Ligon v.

not read three times before passed. Orleans Nav. Co., 7 Mart. (N. S.)

43. Parol evidence will not be re- 682 ; Begley v. Morgan, 15 La. 162,

ceived to contradict the affirmative 35 Am. Dec. 188; Baxter v. Wallace,

showing of the journal of the legis- i Daly 303.

lature to show irregularities in the 47. Moore v. Anderson, 8 Ind. 18.

passage of an act. Wade v. Atlantic 48. Bryan v. Bowles, i Daly 171.

Lumber Co. (Fla.), 41 So. 72. 49. Bradbury v. Johnson. 41 Me.

44. Commissioners v. Armour 582. Compare, Brooks v. Minturn,

Pckg. Co.. 135 N. C. 62. 47 S. E. I Cal. 481.

411, holding that the journal of the 50. Card v. Hmes, 35 Fed. 598;

general assembly is conclusive as to Vinal v. Burrill, 16 Pick. (Mass.)

the passage of an act. 401 ; Ward v. Bodeman, i Mo. App.
45. Where the records show a bill 272.

to have been vetoed parol evidence 51. Whiton v. Spring, 74 N. Y.

cannot be allowed to show that the i6g.

governor had first signed it and 52. Malone v. Bell, i Pet. Adm.
tnen withdrawn and vetoed it. 139, 16 Fed. Cas. No. 8,994; I'he

Vol. X



RECORDS. 993

been declared that an entry upon a ship's log, if made with full

knowledge and opportunity of ascertaining the truth, must be ac-

cepted as the truth if it tells against the party making it and can

be no more denied than a deed.^^

h. Military Records. — Military records kept by proper officers

in accordance with the military law have been held to be conclusive

of the facts which they recite and not subject to contradiction by

parol evidence.^*

i. Official Boards and Commissions. — (l.) In General Where
the record of an official board is not made by statute the only evi-

dence of its actions may be supplemented by parol evidence.''^

(2.) Supervisors and County Commissioners.— Where a board of

county commissioners or supervisors is required to keep a record

of its proceedings it has been decided that such record cannot be

Hercules, i Sprague 534, 12 Fed.

Cas. No. 6,401.
" The log-book is by act of Con-

gress made legal evidence in proof

of desertion, but is not incontrovert-

ible and conclusive." Jones v. The
Phoenix, i Pet. Adm. 201, 13 Fed.

Cas. No. 7,489.

The falsity of such an entry may
be shown. Orne v. Townsend, 4
Mason 541, 18 Fed. Cas. No. 10,583.

53. The Newfoundland, 89 Fed.

510.
54. Inhabitants of Fitchburg v.

Lunenberg, 102 Mass. 358, holding
that a discharge in writing to a sol-

dier \yhicli set forth that he was dis-

charged on a certain date " by rea-

son of surgeon's certificate of disa-

bility " and which was shown to

have been issued by the proper
authorities and was signed by the

commanding officer and had never
been revoked or annulled was con-
clusive, in an action between two
towns concerning his settlement as

a pauper in one of the towns, of the

cause of his discharge. The court

said: "Considering the careful pro-

visions made by the articles of war
for the keeping of muster rolls

showing the reasons and times of

absence, for the trial and punish-

ment of deserters, and for the grant-

ing of discharges ; and the incon-

venience, as well from the nature

of the facts to be proved, as from
the difficulty of obtaining the neces-

sary evidence, of trying the issues of
desertion, absence without leave, cr

cause of discharge, in the civil tri-

63

bunals ; we are of the opinion that

the proceedings of the military

authorities, at least when they in-

volve a direct finding upon the fact

in question, as in the case of an en-

listment into the service, an acquit-

tal or conviction for desertion, or

an honorable discharge in writing

are conclusive evidence upon a ques-

tion of settlement. " The court

then continued to say upon the ques-

tion generally of the conclusiveness

of such records, " It is no new thing

in the law to depend upon military

records as conclusive evidence of

similar facts. At common law when
a lord distrained for escuage his ten-

ant holding by knight's fee, and the

tenant pleaded that he was with the

king in Scotland forty days, that is-

sue was ' tried by the certificate of

the marshal of the king's host in

writing under his seal
'

; and his cer-

tificate when produced in a court of

common law, was conclusive."

Any irregularity in the appoint-

ment of a sergeant in the militia can-

not be shown by parol evidence in

contradiction of his warrant. Lov-

ett, Petitioner etc., 16 Pick. (Mass.)

84.

55. Rock Creek Twp. v. Codding,

42 Kan. 649, 22 Pac. 741, holding

that where only a brief abstract of

the proceedings of a board is en-

tered of record and the question

arises as to what the action of the

board was, parol evidence is com-
petent to supplement and to show
all its acts and proceedings.

Vol. X
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contradicted by parol evidence.^'^ But where the proceedings of
such a board are omitted from the record they may be shown by
parol where the record is not made conclusive by statute,^^ and it

is decided that where the record of such a board shows its action

was in excess of jurisdiction, it may be collaterally attacked,^® and
the rule that parol evidence is admissible to show that a writing

purporting to be a record is not one in fact applies to a record

of a board of supervisors ordering work to be done upon which
an assessment was founded, such evidence being admissible to show
that the true record did not authorize the work.^''

(3.) Education. •— Parol evidence is not admissible to contradict

or vary the records of a school district which are required by law

to be kept.*^" Neither the private views nor the public declarations

of members can be inquired into to ascertain the intention as this

56. Parol testimony cannot be re-

ceived to supply, modify or extend
the official record of the acts of
county commissioners. Kidson v.

Bangor, 99 Me. 139, 58 All. 900.

That the issuance of bonds was un-
authorized by the county commis-
sioners cannot be shown in contra-
diction of the record. Brown v. Bon
Homme County, i S. D. 216, 46 N.
W. 173.

Entry of Acceptance of Road as

Completed— In Commissioners of

Noble County v. Hunt, 33 Ohio St.

169, it was held that parol evidence
was inadmissible to explam, modify
or change the following entry in the

journal of the board of county com-
missioners, " September 7, 1872. The
macadamized road petitioned for by
Hiram Haistings and others, under
the law of April 30, 1869, and the

act amendatory and supplementary
thereto, having been completed ac-

cording to contract, the same is here-

by accepted as such."

Where contracts entered into by
board of supervisors are evidenced
by entries on the record required by
statute to render the contracts bind-
ing on the countries they cannot be
varied by evidence that the one con-
tracting with the board did not un-
derstand the purport of the contract
and that such mistake was shared by
some members of the board who in

open session misinformed him as to

the requirements of the contract.

Bridges v. Board of Supervisors, 58
Miss. 817.

57. Burrows v. Kinsley, 27 Wash.

Vol. X

694, 68 Pac. 332; Nickens v. Lewis
County, 23 Wash. 125, 62 Pac. 763;
Hinton v. Perry County, 84 Miss.

536, 546, 36 So. 565. See Illinois

Cent. R. Co. v. Swalm, 83 Miss. 631,

36 So. 147; Mullins V. Shaw, 77 Miss.

900, 27 So. 602, 28 So. 958.

Where all the papers pertaining to

the establishment of a road are lost,

including the field notes of the orig-

inal survey and report of the com-
missioners, except the minutes of the

board of supervisors extrinsic evi-

dence is admissible to show that the

original survey diverged from the

section line, though the minutes of

the board recite that it was estab-

lished on such line, the evidence be-

ing declared not to be contradictory
of the record but to supply the lost

records. Ackerson v. Van Vleck,

72 Iowa 57, 33 N. W. 362.

58. Simpson County v. Buckley,

85 Miss. 713, 38 So. 104.

59. Dyer v. Brogan, 70 Cal. 136,

II Pac. 589.

60. Everts v. Rose Grove Dist.

Twp., 77 Iowa 37, 41 N. W. 478, 14
Am. St. Rep. 264; Cowley v. School
Dist. No. 3, 130 Mich. 634, 90 N.
W. 680.

To Show Employment of Teacher.

Where by statute a teacher cannot
be employed without official action

of the school board and the record
of the proceedings of the meeting of
such board recites that an application
for employment as school teacher
was presented but that " no action

was taken on the application " parol

evidence is not admissible to contra-
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must be obtained from the language of the recorded acts.*'^ But
an omission in the minutes of the proceedings of a school board
may be supplied by parol evidence,"^ as may an omission in a notice

or " warning " of a school meeting to state the date thereof."^

In an action against a school district treasurer to recover a bal-

dict the record by showing that a
contract with her signed by two
members of the board was authorized
by the action of the board. Cowley
V. School District No. 3, 130 Mich.

634, 90 N. W. 680.

The Legal Effect of the Record of

a Vote on a district teacher cannot
be explained away by parol or by
showing that it was intended by the

vote to do something different from
what its language and legal effect

shows. Cameron v. School Dist. No.
2, 42 Vt. 507.

Vote Appropriating Money for

Lighting. — The vote of a school
district appropriating money for fur-

nishing light in school-rooms not be-
ing illegal, parol evidence is inad-

missible to show an intention to ap-
propriate money to install a lighting

plant not required for the convenient
accommodation of scholars of the
district. Brooks v. School Dist. of

Franconia, 72> N. H. 263, 61 At\. 127.

Authority of Clerk to Call Meet-
ings— Where the records of a
school district show that the district

voted to authorize their clerk to call

and warn their annual meetings, pa-
rol evidence is not admissible to

show that the real vote of the dis-

trict was to authorize the clerk to

call and warn all district meetings.
The court said :

" The authority
conferred on the clerk by the vote
of the district was to call and warn
the annual meetings. And we do
not feel authorized to allow the parol
evidence offered to establish the fact

that the real vote, passed by the dis-

trict was one authorizing the clerk

to call all district meetings. Such
evidence would be in direct contra-
diction of the record. It differs en-

tirely from the case of the admis-
sion of parol evidence to show the

existence of certain facts omitted to

be stated upon the record, as in the
instances of evidence to show that

the oath was duly administered to a

public officer of a town or district.

where the same is not recorded."
Third District v. Atherton, 12 Mete.
(Mass.) 105, 113.

61. Bartlett v. Kinsley, 15 Conn.

Z27.
62. School Dist. No. i v. Union

School Dist., 81 Mich. 339, 45 N. W.
993, holding that where by the joint

action of the boards of school in-

spectors of two townships territory

is set off from one district and at-

tached to another, and no record is

made of such fact, and the action is

acquiesced in for a long period of
time, parol evidence is admissible to

show such fact.

Where the Record of a School Dis-

trict Is Incomplete and not signed
by any one and shows no adjourn-
ment of a meeting, it may be shown
that a subsequent meeting which
purports to have been held pursuant
to an adjournment, was in fact held
in pursuance of an adjournment at

the prior meeting, no meeting be-

ing shown to have been held between
the two dates. School Dist. No. 2

V. Clark, 90 ]\Iich. 435, 51 N. W. 529.

But Compare Morgan v. Wilfley,

71 Iowa 212, 32 N. W. 265.
63. Braley v. Dickinson, 48 Vt.

599, holding that where the date of
the warning is not by statute re-

quired to be stated therein parol evi-

dence is admissible to show the

actual date and when the warning
was posted.

Warrant Issued by Justice of

Peace for School Meeting Where
a warrant for a school meeting is

issued by a justice of the peace upon
the failure of the proper school offi-

cers to issue it as provided by statute,

if the fact of such neglect actually
exists, it may be shown by evidence
aliunde where not recited in the war-
rant, in the absence of a statutory
requirement that the warrant should
recite it. Pickering v. de Roche-
mcnt. 66 N. H. 377, 23 Atl. 88.

Compare Sherwin v. Bugbee, 17
Vt. 337-

Vol. X
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ance of money alleged to be in his hands the account of moneys
collected and expended by him as shown by his books and annual

reports is not conclusive and may be explained or controverted

by him.®* Though the records of a school district show that a

majority voted in favor of a proposition, parol evidence is admis-

sible to show the actual facts in connection with such vote, and
that more votes were recorded as cast than there were voters

present.*'^

A certificate purporting to be issued by a superintendent of

schools stating that a person is qualified to teach may be impeached
by evidence showing that it never had any legal existence or bind-

ing force.^*' Where it is not necessary to the validity of the acts of a

board of education that they should be recorded, parol evidence

is admissible to prove acts of which the officers have omitted to

make entries,®'^ as where they show that a motion was passed but

do not state what it was.®^

(4.) Election — The assessor's list of polls is conclusive as to the

number of voters in a district and cannot be varied or contradicted

by parol,®^ but parol is admissible to contradict the voting reg-

ister for the purpose of showing that a certain person voted at an
election/"

(5.) Highways.— The recorded report of road viewers, as to open-

ing of a highway, cannot be varied or contradicted by parol."^^

64. Saville v. School District No.
27, 22 Kan. 529.

65. In this connection evidence
has been held admissible that the

teller counted twenty-nine votes in

favor of, and twenty-six against the

proposition, and that when the re-

sult was announced it was imme-
diately alleged that more votes were
cast than there were voters present,

whereupon the chairman counted the

voters in favor of and against the

proposition by placing them in sep-

arate lines and found the vote a tie

and that the proposition was de-

feated by his voting " no." State v.

Hutchins, 33 Neb. 335, 50 N. W.
165.

66. Hopkins v. School Dist. No.

3, 27 Vt. 281.

67. Bartlett v. Board of Educa-
tion of Freeport School Dist., 59 111.

364, 368.

Mandamus to Compel City Au-
thorities To Admit Colored Children
to School— Where a petition for

mandamus is brought to compel city

authorities to admit colored children

to a certain school, those injured

Vol. X

are not remediless because the rec-

ord kept by the authorities fails to

show the illegal acts, but the exist-

ence of such acts may be shown by
other competent evidence. People v.

Alton, 179 111. 615, 54 N. E. 421.

68. Omission To State What Mo-
tion Was— Where the records of a

school board show that a motion was
passed, but do not state what the

motion was, parol evidence is admis-
sible to show what such motion was.
Morgan v. Wilfley, 71 Iowa 212, 32
N. W. 265.

69. The Assessment of Polls, as

returned by the assessor, is conclu-

sive as to the number of voters in

the district covered by it, and the

number so shown cannot be en-

larged or diminished by parol evi-

dence. Vance v. Austell, 45 Ark.
400.

70. On trial for misconduct of

election officers a voter may testify

that he voted at the election as

against the objection that the regis-

tration book is the best evidence.

State V. Matlack (Del.), 64 Atl. 258.

71. When the viewers have re-
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Where the town clerk is made by statute clerk of the board of

highway commissioners and required under their direction to re-

cord their proceedings, parol evidence is admissible to show facts

omitted to be stated of record through neglect of the clerk.'^^

Where a certificate is issued by the governor of a state, as re-

quired by Congress, certifying to the completion of a road, evi-

dence that the road had never been constructed, and that the is-

suance of the certificate was procured by fraud is not admissible

against bona Me purchasers, where it does not appear and is not

intended to be shown that the fraud was committed by the pur-

chasers, or that they had any notice of it."''

(6.) Levee, Drainage and Irrigation. — Records of a board of levee

commissioners in assessing a tax cannot be varied collaterally in

a suit to which the commissioners are not a partyJ*

The records of an irrigation district as to the purpose for which
an assessment was levied cannot be varied by parol for the pur-
pose of showing that a different' purpose was in fact contemplated^^
But the acts of members of a drainage commission, not done en-

tirely in their official capacity, may be proved by parol, irrespec-

tive of the records of such commission/*^

j. Land Patents. — (1.) In General. — The record of proceedings
in the public land department, and of grants and patents made by
it, cannot, as a general rule, be contradicted or varied by parol

evidence.'''^

ported and the road is ordered to be
opened, they are then functi officio.

and their opinions as to where the
road should be can avail nothing.
They cannot vary or change the le-

gal import of their report by their

parol testimony. Butler v. Barr, i8

Mo. 357.

72. Taymouth v. Koehler, 35
Mich. 22.

73. United States v. Dallas Mili-

tary Road Co.. 51 Fed. 629, 2 C. C.

A. 419, so holding where a bill in

equity was instituted by the United
States to procure a decree of for-

feiture of lands granted by Congress
to aid in the construction of a mili-

tary road, on the ground that the

terms of the grant had never been
complied with, and that the certifi-

cate had been procured by fraud.

The company to which the grant

Vvfas made had subsequently sold the

lands under authority conferred by
the act of Congress to a bona fide

purchaser.
74. Gaither v. Green, 40 La. Ann.

362, 4 So. 210.

75. Parol evidence is not admis-
sible in a proceeding to compel the

treasurer of an irrigation district to

pay interest coupons on its bonds, to

show that an assessment had been
in fact levied for a different purpose
from that declared in the resolution

levying same. Hewel v. Hogin
(Cal), 84 Pac. 1002.

76. Wliere drainage commission-
ers acted as agents of adjoining own-
ers rather than in their official ca-

pacity, their acts may be proved by
parol. Dunn v. Youmans (111.), 79
N. E. 321.

77. McCormick v. Hayes, 159 U.
S 332; Aurora Hill Con. Min. Co.

V. Eighty-five Min. Co., 34 Fed. 515;
Connors v. Meservey, 76 Iowa 691,

39 N. W. 388; Pearson v. Baker, 4
Dana (Ky.) 321; Goodloe's Heirs v.

Wilson, 2 Overt. (Tenn.) 59.

The final judgment of the officers

of the United States land depart-

ment, as to matters of fact properly

determinable by them cannot be

contradicted by parol evidence in

Vol. X
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(2.) To Show Lands Not of Character Described or Fraud in Obtaining

Patent. — Where there has been an identification by the proper offi-

cers, acting in their official capacity of the land covered by a grant

under the Swamp Land Act, parol evidence is not admissible to con-

tradict the terms of the grant,'^ and it cannot be shown that the

land was not in fact swamp land,^" or that there was a want of

a collateral proceeding. Pe}-ton v.

Desmond, 129 Fed. i.

Oral testimony of commissioner of

land office, based upon the records

of his office is not admissible. Pat-

terson V. Knapp (Tex. Civ. App.), gg
S. W. 125.

" The validity of a patent cannot
be inquired into in a collateral issue

nor can a party travel behind it, to

show it void. If it be void on its

face, advantage may be taken of its

defects, otherwise steps must be
taken by a direct issue, to repeal it

by scire facias, or to procure its re-

lease in obedience to a decree of a

court of equity, and until this is

done it must remain unimpeachable."
Jennings v. Whitaker, 4 T. B. Mon.
(Ky.) 50.

The Record of a Patent from the

United States to a person for land

cannot be varied by parol evidence,

and a memorandum by a third per-

son on the margin of the record con-

stitutes no part of it and cannot be
admitted in evidence to vary it.

Branson v. Wirth, 17 Wall. (U.
S.) 32.

Receiver's receipt and certificate

upon which a United States patent

issued cannot be contradicted by
proof of unauthorized entries on
Register in local United States Land
Office. Foster v. Meyers (La.), 41

So. 551.

That land is not embraced in a

patent as a portion of the pueblo of

San Francisco cannot be shown by
parol evidence where the patent was
issued, in conformity to a survey
which followed a decree of the

United States court. Knight v.

United States Land Assn., 142 U.
S. 161.

" There is no question as to the

principle that where the officers of

the government have issued a patent
in due form of law, which on its

face is sufficient to convey the title to

land described in it, such patent is to

Vol. X

be treated as valid in actions at law,

as distinguished from suits in equity,

subject, however, at all times to the

inquiry whether such officers had
lawful authority to make a convey-
ance of the title. But if officers

acted without authority, if the land
which they purported to convey had
never been within their control, or
had been withdrawn from that con-
trol at the time they undertook to

exercise such authority, then their

act was void — void for want of

power to act on the subject-matter

of the patent, not merely voidable

;

in which latter case, if the circum-.

stances justified such a decree, a di-

rect proceeding with proper aver-

ments and evidence would be re-

quired to establish that it was void-

able, and therefore should be avoid-

ed. The distinction is a manifest
one, although the circumstances that

enter into it are not always easily de-

fined. It is nevertheless a clear dis-

tinction established by law, and it

has been often asserted in this court

that even a patent from the govern-
ment of the United States, issued

with all the forms of law, may be

shown to be void by extrinsic evi-

dence if it be such evidence as by its

nature is capable of showing a want
of authority for its issue." Doolan
V. Carr, 125 U. S. 618.

Reichart v. Felps, 6 Wall. (U. S.

160; Best V. Polk, 18 Wall. (U. S.)

112; Reynolds v. Iron Silver Mining
Co., 116 U. S. 687; Mason v. Rus-
sell, I Tex. 721. See also Polk's

Lessee v. Wendal, g Cranch (U. S.)

87; Wilcox V, Jackson. 13 Pet. (U.
S.) 4g8, 509; Stoddard v. Chambers,
2 How. (U. S.) 284, 317-

78. Chandler v. Calumet & H.
Min. Co., 149 U. S. 7g; McCormick
V. Hayes, 159 U. S. 332.

79. Where land is granted under
the Swamp Land Act by patent to a

state, parol evidence is not admis-
sible to show that the land so grant-

ed was not in fact swamp land.
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title in the grantor state.^*' And a patent may be shown to be

void under a statute. ^^

The land department is not concluded by a final certificate of

payment issued by an official of a local land office to a preemptor,

but in an action of replevin by the government for logs cut, evi-

dence is admissible of fraud in making the entry. ^-

(3.) To Explain and Identify. — Where entries in the records of

the land office do not explain themselves parol evidence is admis-
sible for the purpose of explaining the same.^^ And evidence may
be received to identify the land covered by a patent,®* or to prove

French v. Fyan, 93 U. S. 169; Con-
nors V. Meservev, 76 Iowa 691, 39
N. W. 388.

Evidence to Hender Inoperative
Not Admissible— A patent of the

United States, regular on its fact,

cannot in an action at law be held
inoperative as to any lands covered
by it, upon parol testimony that they
were swamp lands and overflowed,

and therefore unfit for cultivation,

and hence passed to the state under
the grant of such land on her admis-
sion into the Union. Ehrhardt v.

Hogaboom, 115 U. S. 67.

80. Knight v. United Land Assn.,

142 U. S. 161.

Where Prior Rights of Third Per-

sons Are Affected— While a patent

and survey are generally conclu-
sive upon the courts in action of

ejectment when not in conflict with
prior rights of third persons yet in

such actions their conclusiveness
may be assailed to the extent essen-

tial for the protection of such rights

and the court may inquire whether
or not the description includes lands
which the government or its officers

had no power to convey. United
Land Assn. v. Knight, 85 Cal. 448,

23 Pac. 267, 24 Pac. 818.

81. Void Tinder Statute.— Where
the legislature has declared that for

any cause a patent shall be held void,

parol evidence dehors the patent is

admissible to prove the cause which
renders it void. Ray v. Barker's
Heirs, i B. Mon. (Ky.) 364.

82. Fraud in Making Entry A
final certificate of payment issued by
the receiver of a local land office to

a pre-emptor may be canceled by the

commissioner of the general land
office for fraud in making the entry,

and parol evidence is admissible in

an action of replevin for logs cut

against one claiming under such a
certificate to show the fact of can-
cellation and that the entry was
made by one not for settlement and
improvement 'for his own benefit

but under an agreement with an-
other, a logging company, to trans-

fer the land to it as soon as it could
be done that the latter might strip

the land of timber. United States

V. Steenerson, 50 Fed. 504, i C. C.

A. 552.

83. Shinn v. Hicks, 68 Tex. 277,

4 S. W. 486.

84. Snow V. Morse, 18 Kj'. L.

Rep. 707, 37 S. W. 953.
State V. Hoff (Tex. Civ. App.), 29

S. W. 672, holding parol admissible

to identify town limits, as defined

by the town charter.

When land granted under Swamp
Land Act has not been identified by
the proper ofiicer, parol evidence may
be received to aid in its identification.

Irwin V. San Francisco Sav. Union,
136 U. S. 578.

In Wright v. Roseberry, 121 U.
S. 488, Mr. Justice Field said :

" The
result of these decisions is, that the

grant of 1850 is one in pracscnti,

passing the title to the lands as of

its date, but requiring identification

of the lands to render the title per-

fect ; that the action of the secretary

in identifying them is conclusive

against collateral attack, as the judg-
ment of a .special tribunal to which
the determination of the matter is

intrusted, but when that officer has

failed or neglected to make the

identification, it is competent for the

grantees of the state to prevent their

rights from being defeated, to iden-

tify the lands in any other appropri-

ate mode, which will effect that ob-

ject."

Vol. X
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that it was issued without authority.^^ Where, however, the in-

strument is free from ambiguity, parol evidence to aid in the con-
struction is not admissible as in such a case this matter is one
for the court to determine from the patent itself.^"

k. Patent Office Proceedings. — Parol evidence is inadmissible
for the purpose of collaterally attacking the proceedings of the
patent office or the patent issued by it.^^ But the testimony of ex-
perts is admissible as to the meaning of technical terms in a patent,

and where their testimony is conflicting, and the meaning is still

in doubt, reference may be had to standard dictionaries, publica-

tions and books of science for such information, as in the judgment
of the court is necessary to clarify the disputed point.^^

1. Prison Records. — A sheriff's calendar which the law requires

shall contain " distinctly and fairly registered the names of all

prisoners committed to the jail under his charge " is held to be only

prima facie evidence of the facts recited.^^

Superintendent Penitentiary. •— Where the superintendent is re-

quired by law to keep a " good time account " containing a record

of the behavior of the prisoners, such record is not conclusive as

to such entries as it contains, and may be contradicted by parol

evidence, although it is prima facie evidence against a prisoner.

And where such record is silent in regard to bad behavior, it will

be presumed that the prisoner has earned all his credits.^"

m. Surveys, Plats and Maps. — (1.) In General. — Parol evidence
is not admissible in a collateral proceeding to contradict or vary
a survey, plat or map which has been made by one acting in his

official capacity.''^ The surveyor will not be permitted to impeach

85. In a Case in Missouri it is 89. Goodrich v. Senate, 92 Me.
also said :

" It is well settled under 248, 42 Atl. 409.

the decisions of this state and of the 90. " It is the duty of the superin-
United States, that even in action at tendent to keep, or have kept, under
law the validity of a patent, though his vigilant personal supervision the

in due form is subject at all times record directed to be kept by the

to the inquiry whether the officers statute, and if he fails to keep it, the

of the government who issued it had prisoner's right to good time shall

the lawful authority to make a con- not be left to the uncertainty of

veyance of the title." Cummings v. treacherous memories and oral testi-

Powell, 116 Mo. 473, 21 S. W. 1079, mony. In the absence of record to

38 Am. St. Rep. 610. ^^""^ contrary it will be conclusively

86. Stuart .. Easton, 170 U. S. S"^fl *^4.^jL^."^i!lfiJlJl^
383.

good time. The record when prop-
erly kept will be evidence against

87. Calculagraph Co. v. Wilson, him, but subject to be contradicted if

132 Fed. 20, holding that evidence not in accordance with the fact."
was not admissible to show that the State v. McClellan, 87 Tenn. 52, 9 S.
payment of the final fee for the is- W. 233.
suance of the patent was not made 9I. U n it e d S t a t e s.— Jones v.
within the SIX months prescribed by Johnston, 18 How. 150.
Rev. St. §4885 (U. S. Comp. St. Alabama. - Sizi^ v. Bell, 5 Port.
1901, p. 3382). ^5^ ^

88. Pauzl V. Battle Island Paper California. — Qhzpmzn v. Polack,
P. Co., 132 Fed. 607. 70 Cal. 487, 11 Pac. 764.

Vol. X
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his official act.^^ Nor will evidence be admissible of statements or

declarations made by him to contradict his official report.''^ And
it cannot be shown that the survey could not have been made at the

time it purports to have been made,"* or that the surveyor never

in fact surveyed the land.''''

• (2.) Map or Plat Evidencing Dedication. — CA.) In General A map
or plat evidencing an express dedication of land cannot be varied

or contradicted by parol evidence showing an intention inconsistent

therewith.^*' It cannot be shown that a street was to be of different

Iowa. — Schlosser v. Cruickshank,

96 Iowa 414, 65 N. W. 344.

Kentucky. — American Assn. z'. In-

nis, 22 Ky. L. Rep. 1196, 60 S. W.
388; Cain V. Flynn, 4 Dana 499.

Ohio. — McCoy v. Galloway, 3
Ohio 282, 17 Am. Dec. 591.

Pennsylvania. — Bellas v. Levan, 4
Watts 294.

Tennessee. — White v. Crocket, 3
Hayw. 234.

Texas. — Anderson v. Stamps, 19

Tex. 460; Giddings v. Winfree, 2>^

Tex. Civ. App. 99, 72, S". W. 1066.

The Intention must be ascertained

from the original survey made upon
the ground. Kanne v. Otty. 25 Or.

531, 36 Pac. 537-

Where Proper Officers of the
United States have made a survey
of public land, and such survey has
been confirmed by the land depart-

ment, it is not open to collateral at-

tack. Colorado Fuel Co. v. Maxwell
Land Grant Co., 22 Colo. 71, 43 Pac.

556. citing Russell v. Maxwell Land
Grant Co., 158 U. S. 253, as deciding
this identical question.

Parol evidence of the existence of
certain marked trees and monuments
not called for in the survey of a road,
is inadmissible to establish by those
marks and monuments, a line of road
variant from that called for by the
courses and distances by which alone
such line is designated in the survey.
Moore v. People, 2 Doug. Mich. 420.

The lines and Corners as estab-

lished by a survey cannot be changed
by parol evidence. Jamison 7'. New
York & T. Land Co. (Tex. Civ.

App.), 77 S. W. 969.

To Show land Not Surveyed.

Parol evidence is not admissible to

prove that a tract of land included
in a certificate of survey was never
actually surveyed by the surveyor.

Hammond v. Norris, 2 Har. & J.

(Md.) 130. Compare McCall v. Sy-
bert, 4 Watts (Pa.) 431.

Recital That Copies Have Been
Compared— Where the record states

that copies of land office maps have
been compared with the original

maps, it caimot be shown that they

were made from copies. State v.

Bell. 5 Port. (Ala.) 365, 4 Smith's
Condensed Rep. 360.

92. " That the surveyor who has
made the survey testifies to the fact

avails nothing. When he has exe-

cuted the trust confided to him by
law, he sinks to the level of an ordi-

nary witness, and can no more con-

tradict his official act, or impeach the

sanctity of the patent founded there-

on, than any other witness." Cain v.

Flynn, 4 Dana (Ky.) 499, 502.

93. Ratcliff V. May, 27 Ky. L.

Rep. 164, 84 S. W. 731 ; Reusens v.

Lawson, 91 Va. 226, 21 S. L. 347;
Ilwaco V. Ilwaco R. & N. Co., 17
Wash. 652, 50 Pac. 572.

94. Pollard v. Dwight, 4 Cranch
(U. S.) 421; Cain v. Flynn, 4 Dana
(Ky.) 499.

95. Cain v. Flynn, 4 Dana (Ky.)

499-

96. Rhodes v. Brightwood. 145
Ind. 21. 43 N. E. 942; Miller v. Indi-

anapolis, 123 Ind. 196, 24 N. E. 228;

Village of Wayzata v. Great North-
ern R. Co., 46 Minn. 505. 49 N. W.
205; Hobson V. Monteith, 15 Or. 251,

14 Pac. 740; Compare Whelan v.

Boyd, 93 Cal. 500, 29 Pac. 69, hold-

ing that the fact that a public street

laid down as such on maps known as

the " Engineers' Map " and " Hum-
phrey's Map of the City and County
of San Francisco " does not preclude
evidence that there has been no ded-
ication and acceptance and no user

and that the land is private property.

Vol. X
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width than is stated therein,^^ or that there was an intent to re-

serve a portion of the land platted into streets.''®

CB.) Where Intention Doubtful. — Where the intention of the

parties as shown by this map or plat evidencing a dedication is

doubtful, resort may be had to parol evidence of the contempora-
neous and subsequent acts of the parties as showing the practical

construction given by them to the dedication.^"

(3.) Non-compliance With Statute in Making Survey. — Parol evidence

may be admitted to contradict or vary a survey where the provis-

ions of a statute in regard to making it have not been complied

with.^

(4.) To Explain or Locate. — Where a plat of a town is ambiguous it

may be explained by parol evidence.^ And such evidence is ad-

missible to identify and fix the corners or stakes of a survey in

case of an ambiguity,^

n. Tax Records. —^(1.) In General. — Tax records by law to be

kept have been held to be conclusive and not subject to contradiction

by parol evidence,* and it is decided that the valuation fixed by a

97. Wood V. Mansell, 3 Blackf.

(Ind.) 125.

98. " These acts, public and with-
out restriction, are of such a high
character as evidence showing an in-

tent to dedicate to pubhc use, that

the proprietor, as a general rule, will

be estopped to assert the contrary
with respect to any portion of the

land so designated as streets. . . .

If there exist an actual intent to re-

serve any portion of the land so plat-

ted into streets, otherwise than by
express reservation on the plat, cer-

tainly it should be made manifest in

some manner not only of equal cer-

tainty, but of equal publicity as the

plat, otherwise an actual intent can
not be permitted to avail against an
intent on which the law will and
must insist, as being shown by un-
equivocal acts upon which the pub-
lic had a right to rely." City of
Denver v. Clements. 3 Colo. 484.

Clark V. City of Elizabeth, 40 N.

J. L. 172.

99. City of Shreveport v. Drouin,
41 La. Ann. 867, 6 So. 656.

!• Where a statute requires no-
tice to " the opposite party " where
a survey is to be made, such survey
is not conclusive or even presump-
tive evidence against him. Bridges
V. McClendon, 56 Ala. 327.

2. Porter v. Carpenter, 39 Fla. 14,

21 So. 788.
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3. Burke v. McCowen, 115 Cal.

481, 47 Pac. 367; Wilkins v. Claw-
son (Tex. Civ. App.), 83 S. W. 732.

When the Calls in the Field

Notes are inconsistent, a resort may
be had to parol evidence to establish

the lines as actually run by the sur-

veyor. Thompson v. Langdon, 87
Tex. 254, 28 S. W. 931-

Where the Boundary line as De-
scribed in a Patent is not surveyed
on the line indicated therein, parol

evidence is admissible to show its

original location. Kanne v. Otty, 25
Or. 531, 36 Pac. 537.

4. Gaither v. Green, 40 La. Ann.
362, A So. 210; Case v. Dean, 16

Mich. 12.

In Ohio it is decided that the min-
utes of a taxing board are not con-
clusive, and that the real facts may
be shown by parol even though such
facts add to or contradict the record.

State V. Aldridge, 66 Ohio St. 598,

64 N. E. 562. Examine Hagerty v.

Huddleston, 60 Ohio St. 149, 53 N.

E. 960.

For the Purpose of Supporting a
Tax Title parol evidence is not ad-
missible to impeach the records of
the board of supervisors upon which
a tax sale rests. Mullins v. Shaw,
yy Miss. 900, 27 So. 602, 28 So. 958.

See Brothers v. Beck, 75 Miss.

482, 22 So. 944.
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taxing officer or board within the scope of the authority conferred

by law is conchisive where made in good faith, in the absence of

gross mistake. A distinction, however, is made between such cases

and where it is claimed that the tax is illegal.^ But it has been
held that the records of a city treasurer as to assessment and pay-

ment of taxes are not conclusive and that mistake or omission

therein may be shown by parol."

(2.) Assessment Rolls. — Where the record does not show a com-
pliance with the statute as to the filing and approval of the assess-

ment roll compliance therewith cannot be established by parol.''

Parol evidence is inadmissible to supply a fatal defect in a de-

scription of land given in an assessment roll for taxes, an assess-

ment of land being required to be written in the public records,^

though it may, under a statute or code provision, be admissible to

apply a description where there is enough in the description to be

applied to a particular tract by the aid of such evidence,® and it has

also been held that parol evidence may be received to show what
particular property was intended by a reference or description on

the rolls, where that fact could not be determined by inspection

thereof," and that in case of conflict between various tax records,

5. " The valuation placed upon
property by a taxing officer or board
within the scope of authority con-

ferred by law, when made in good
faith, will be held and regarded by
courts as conchisive of the value,

unless it should appear that there

was some gross mistake to the preju-

dice of the taxpayer. But when the

complaint is not as to the valuation,

but goes to the extent of claiming

that under the statute the taxpayer
is not liable to be taxed at all, under
the peculiar circumstances of the

case, that is that the tax is illegal

then the determination of the taxing
officers and boards is only prima
facie." Hagerty v. Huddleston, 6o
Ohio St. 149, 53 N. E. 960.

6. Robbins v. Townsend, 20 Pick.

(Mass.) 345.
7. Non-Compliance With Statute

as to Filing Assessment Roll.

Where the assessment roll of lands
is required by statute to be filed

with the clerk of, and approved by,

the board of supervisors by a certain

date, and the record does not show a
compliance with such requirement,
compliance cannot be shown by parol

evidence. Mullins z'. Shaw. 77 Miss.

900, 27 So. 602, 28 So. 958. See
Brothers v. Beck, 75 Miss. 482, 22
So. 944-

Compare Seattle v. Doran, 5 Wash.
482, 32 Pac. 105, 1002, holding that

where there is nothing in the charter

or ordinances of a city requiring

proof of the publication of notice

of filing an assessment roll in any
particular way, parol evidence is ad-
missible to establish such publication.

8. Paine v. Germantown Trust
Co., 136 Fed. 527, 69 C. C. A. 303;
Crawford v. McLawrin, 83 Miss.

265, 35 So. 209, 949 ; Sheets v.

Paine, 10 N. D. 103, 86 N. W. 117,

so holding where books did not show
township or range in which located.

Ambiguity in description of land
on the assessment rolls cannot be
explained by parol. Leavenworth v.

Greenville W. & S. Co., 82 Miss.

578, 35 So. I38._

Compare Vicksburg Bank v.

Adams, 74 Miss. 179, 21 So. 401,
holding that where the record is un-
dergoing direct adjudication it may
be shown that the assessment related

to other personal property than that

stated.

9. Crawford v. McLawrin, 83
J\liss. 265, 35 So. 209, 949. See Miss,
code 1892, § 3776.

10. In proceedings by the state to

assess omitted property, where the
assessment lists do not specifj^ the
property to which they refer, parol

Vol. X
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such evidence will be received to show on which of several pieces

of property taxes were in fact paid," or where it is provided by

statute that no error or omission in the assessment roll shall af-

fect the legality of taxes levied.^-

(3.) Tax Sales'— (A.) In General. — It is the general rule that the

record which the law requires to be kept of proceedings in con-

nection with sale of property by public officers, acting in their of-

ficial capacity, cannot be contradicted or varied by parol evidence,"

though it is decided that parol evidence may be admitted to ex-

plain the record of a tax sale."

(B.) Omission From Record. — Where the statute requires evidence

of a fact to appear of record it is a general rule that the record

alone can be looked to as evidence of such fact and where there

is a failure to set it forth in the record as required the defect can-

not be supplied by parol evidence." But it is decided that in proof

of proceedings preliminary to a tax sale it is only necessary to

evidence may be given to show
what property was intended. Com.
V. American Tobacco Co. (Ky.), 96

S. W. 466.

11. Where tax records are con-

flicting as to which lot taxes were
paid upon, parol evidence is admissi-

ble notwithstanding statement in tax

list. Elbert v. Mitchell (Iowa) 109

N. W. 181.

12. Where It Is Provided by
Statute That no Omission in assess-

ment of property shall affect in any
manner the legality of the taxes

levied thereon, an omission to enter

a fact upon the record may be cured

by parol evidence.

The Cedar Rapids & M. R. Co.

T. Carroll Co., 41 Iowa 153. wherein
it was decided that the omission to

note that an assessment was made
by the treasurer in place of the as-

sessor who had failed to assess the

lands did not invalidate the assess-

ment but that parol evidence was ad-

missible to show that fact and the

time when made.
13. Cooper v. Freeman Lumber

Co., 61 Ark. 2>(>, 31 S. W. 981. 22 S.

W. 494.

The Amount and Items for which
land was sold at a tax sale must be

determined from the record of sales

which the statute requires shall be

made after the sale and such record

cannot be contradicted by parol evi-

dence. Cooper V. Freeman Lumber
Co., 61 Ark. 36, 31 S. W. 981, 32 S.

W. 494.

Vol. X

Recital That Lots Were Sold in

Gross— Where the record shows
that lots were sold in gross for an
unpaid street assessment, parol evi-

dence is not admissible to show that

they were sold singly. Bays v. Trul-

son, 25 Or. 109, 35 Pac. 26.

Record of Returns Made to County
Auditor— A record by the county

auditor, required by statute to be

kept of the returns made to him un-

der oath, by the county treasurer and
collector, of delinquent lands which
returns are a pre-requisite to a for-

feiture of lands for non-payment of

taxes, cannot be altered or contra-

dicted by parol evidence. Miner v.

McLean, 4 McLean 138, 17 Fed. Cas.

No. 9,630.

The Validity of a Tax Title, espe-

cially if it be of long standing, can-

not be impeached in an action of

ejectment against the holder by parol

evidence to show the falsity of the

supervisor's certificate of valuation

attached to the assessment roll.

Blanchard v. Powers, 42 Mich. 619,

4 N. W. 542.

14. Darter v. Houser, 63 Ark.

475. 39 S. W. 358, holding that parol

evidence was admissible to show
what was included in " costs " where
the record of a tax sale recited that

the land was bid in for taxes and

for a lump sum as penalty and costs.

15. Miner v. McLean, 4 McLean
138, 17 Fed. Cas. No. 9,630; Mullins

z\ Shaw. 77 Miss. 900, 27 So. 602, 28

So. 958.
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show by the record such facts as the statute expressly requires to

be of record and parol proof is admissible of any facts not required
to be of record."

V. RECORDS AND DOCUMENTS OF FEDERAL GOVERNMENT.

1. Act of Congress Relating to Records of Sister States Not Ap-
plicable. — The act of Congress relating to manner of authenti-

cating the judicial records and proceedings of other states and ter-

ritories have no application to the records of federal courts either

in state or other federal courts/" though the contrary has been

As to Publication of Notice.

Where bj' statute the record should
show that the clerk has certified to

the publication of the notice of sale,

such fact cannot be proved by parol

where the record fails to show it.

Martin v. AUard, 55 Ark. 218, 17 S.

W. 878, decided under Mansf. Ark.
Dig., §§ 5762, 5763.

16. Lamb v. Gillett, 6 McLean
565, 14 Fed. Cas. No. 8,016; Gorden
V. City of San Diego, 108 Cal. 264,

41 Pac. 301, holding that parol evi-

dence is admissible to show that a
tax sale and deed of land were au-
thorized by city trustees where there

is no record of any official action by
such board unless the law requires

all matters to appear of record and
makes it the only evidence.

French v. Spalding, 61 N. H. 395,
holding that parol evidence is admis-
sible to show that a sale of property
for taxes was made within the hours
fixed by statute.

17. United States. — United
States V. Wood, Brun. Col. Cas. 456,

2 Wheel. Cr. Cas. 325, 28 Fed. Cas.

No. 16,757; National Ace. Soc. v.

Spiro, 94 Fed. 750, 37 C. C. A. 388;
Buford V. Hickman, Hfempst. 232, 4
Fed. Cas. No. 2,114a; Mason v.

Lawrason, i Cranch C. C. 190, 16

Fed. Cas. No. 9,242.

Alabama. — Allison v. Robinson,

136 Ala. 434, 34 So. 966.

Connecticut. — Adams v. Way, 33
Conn. 419.

Indiana. — Adams v. Lisher, 3
Blackf. 241, 25 Am. Dec. 102.

Missouri. — McGregor v. Hampton,
70 Mo. App. 98.

New York. — Pappoon v. Jenkins,

2 Johns. Cas. 119 (holding that in an
action on a judgment rendered in

the United States circuit court for

the district of Massachusetts on a
plea of nul ticl record, a copy of the

record of such court certified by the

clerk under the seal of the court was
competent evidence). See also Bald-
win V. Hale, 17 Johns, 272.

North Carolina. — Murray v.

Marsh, 2 Hayw. 290.

P c n n s y I V a n i a. — Williams v.

Wilkes, 14 Pa. St. 228. See Head-
man z'. Rose, 63 Ga. 458.

The record of a district court of

the United States is not within the

act of Congress prescribing the mode
by which the records and judicial

proceedings of the state courts shall

be authenticated, but is when duly
certified by the clerk under its seal

admissible as evidence in every other

court of the United States. The cir-

cuit and district courts of the United
States certainly can not be consid-

ered as foreign in any sense of the

term, either in respect to the state

courts in which they sit or as re-

spects the circuit or district court of

another circuit or district, nor even
as to the courts outside of the state

in which they sit. TurnbuU v. Pay-
son, 95 U. S. 418.

Under a statute, providing that

exemplifications or copies of records

which are kept in any public office

in the state shall be admissible if

properly attested by the keeper of

the records and vmder the seal of the

office of such keeper, a transcript of

tlie record of a bankruptcy proceed-
ing in a federal district court held
within the state, certified to by the

clerk and under the seal of the court,

is properly admitted in a court
of the state. Federal courts held
within the state are domestic and not

Vol. X
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held.^^ Nevertheless a copy authenticated in the manner provided

in that act is admissible.^'^

2. Method of Proof. — A. Certified Copies. — The records of a

federal court may be proved in any state or federal court by a copy

certified by the clerk under the seal of the court.-" The seal proves

itself. 2^ A certificate by the judge is unnecessary. "^

B. In State Courts. — a. Generally. — It has been held that

as to the method of certifying copies of the records of federal of-

ficers the state courts will conform to the laws of the United States

and the practice of its officers and departments;-" and that no au-

foreign courts, and transcripts of

their records require no other or dif-

ferent authentication to be admissible

in evidence than a transcript of the

record of a court of the state. Brad-

ford V. Russell, 79 Ind. 64.

18. Lehmann & Co. v. Rivers, no
La. 1079, 35 So. 296; United States

v Bank of United States, 11 Rob.

(La.) 418. See Stephens v. Bernays,

119 Mo. 143, 24 S. W. 46.

Judgments of United States courts

must be construed to be embraced in

the act of Congress as to the authen-

tication of judgments, or the\' must
be esteemed as foreign judgments;
ill either case, the judgment must
be properly authenticated to be in-

troduced in evidence ; therefore the

certificate of discharge in bankruptcy

by the clerk of the district court, un-

der the seal of the court, is inadmis-

sible without the authentication of

the judge to the certificate. Dorsey
r. Maury, 10 Smed. & M. (Miss.)

298.
19. Buford z'. Hickman, Hempst.

232, 4 Fed. Cas. No. 2,114a; Redman
V. Gould, 7 Blackf. (Ind.) 361.

A certificate of the district judge
of the United States to a record of

the circuit court offered as evidence

of debt in state court, that attesta-

tion of clerk was in due form, was,

in the absence of the circuit judge
and associate justice, sufficient.

Stephens v. Bernays, 119 Mo. 143,

24 S. W. 46.

20. Adams v. Way, 33 Conn. 419;
Adams v. Lisher. 3 Blackf. (Ind.)

241, 25 Am. Dec. 102. See also Alli-

son V. Robinson, 136 Ala. 434, 34 So.

966; McGregor v. Hampton, 70 Mo.
App. 98.

And an exemplified copy of the

record of a judgment in one federal
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court attested by the seal of the court

and authenticated by the certificate

of the deputy clerk of the court is

.admissible in another federal court

without further proof, since federal

courts are presumed to know the

seals of all the other federal courts.

And although the statute only au-

thorizes a certificate by the deputy

clerk in the absence of the clerk it

will be presumed in favor of the

proper performance of official duty

that the clerk was absent. National

Ace. Soc. V. Spiro, 94 Fed. 750, 37
C. C. A. 388.

United States Commissioner— A
copy of the United States commis-
sioner's record certified by the com-
missioner with his official seal and
signature as a true copy of his orig-

inal record, in a proceeding within

his jurisdiction, is admissible with-

out oath. Frost v. Holland, 75 Me.
108; Ramsey v. Flowers, 72 Ark. 316,

80 S. W. 147-

21. Williams v. Wilkes, 14 Pa.

St. 228.

22. The record of bankruptcy
proceedings in the district court, cer-

tified by the clerk, is competent evi-

dence in the federal circuit court

without a certificate by the judge, the

act of Congress not applying to fed-

eral courts. Murray f. Marsh, 2

Hayw. (N. C.) 290, 17 Fed. Cas. No.

9-96S-
23. A copy of records from the

general land office is not inadmissi-

ble because the commissioner's cer-

tificate does not comply with the

form prescribed by the state statute.
" The mode of authenticating the

documents, records and proceedings

of any of the departments or courts

of the United States is governed by
the laws of the United States and
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thentication will be required other than what would be necessary
in the courts of the United States.-* Congress may prescribe a

method by which the records of federal officers and offices may
be proved.^^

b. State Statutes.— Statutes exist in some states providing for

the method of proving the records of federal officers and courts.-*'

3. Reports and Decisions of Interstate Commerce Commission.

By act of Congress authorized publications of the reports and de-

cisions of the interstate commerce commission are made competent
evidence in all federal and state courts.

^'^

4. Bankruptcy Court. — Under the Bankruptcy Act the records

of the bankruptcy court, or certified copies thereof, are made com-
petent evidence.^®

5. Acts of Congress Providing For Certified Copies. — A. Gen-
erally. — Numerous acts of Congress provide for the use in evi-

by the practice of such departments
and courts, and not by the statutes

of the state. Lacey v. Davis, 4 Mich.
140. The form of this certificate is

the usual one and is sufficient."

Oilman zl Riopelle. 18 Mich. 145.
24. The United States govern-

ment is not foreign to tne states, and
in the courts of the latter no authen-
tication of documents from a public

office of the former should be re-

quired other than what would be
sufficient in the courts of the United
States. Wickliffe v. Hill, 3 Litt.

(Ky.) 330.
25. McLane v. Bovee, 35 Wis. 27.

26. Where by statute it is provid-

ed that a copy of any record, docu-
ment or other paper in any of the
departments of the government of

the United States shall be admissible

with like effect as the original when
certified by the head or acting chief

of such department to have been
compared by him with the original

and to be a correct transcript, a copy
of an account current between a
postmaster and the post-office depart-

ment as stated and filed in the office

of the auditor of the treasury for the
post-office department, certified by
the auditor and the postmaster gen-
eral, is competent evidence. Had-
dock V. Kelsey, 3 Barb. (N. Y.) lOO.

Land Office Records Delauney
V. Burnett, 9 111. 454, 487; Lally v.

Rossman, 82 Wis. 147, 51 N. W. 1132.

By statute in Mississippi and many
other western and southwestern
States a copy of the records pertain-

ing to the land office, certified by the
register, are admissible in evidence
and need not be certified by the com-
missioner of the general land office.

Best V. Polk, 18 Wall. (U. S.) 112.

Under §§ 1919, 1951, Code of Civil

Procedure, a copy of a patent issued

by the United States, certified to by
the acting commissioner of the gen-
eral land office as being a literal ex-
emplification of the original, is ad-
missible in evidence without proof
of the loss of the original patent.

Eltzroth V. Ryan, 89 Cal. 135, 26
Pac. 647.

27. Under the act of Congress pro-
viding that the interstate commerce
commission may provide for the pub-
lication of its reports and decisions
and that such authorized publication
shall be competent evidence of the
reports and decisions of the commis-
sion in all the federal and state

courts without further proof of au-
thentication, a pamphlet purporting
to be a decision of the commission
and their report and order signed
" By the commission, Edw. A. Mose-
ley. Secretary," was held improperly
excluded because within the provi-
sions of the statute. Nichols z>. Chi-
cago & W. M. R. Co., 125 Mich. 394,
84 N. W. 470.

28. Fales & Jenks Mach. Co. v.

Browning, 68 S. C. 13, 46 S. E. 545;
Crayton v. Hamilton, ;i7 Tex. 269.

Under the terms of the Bank-
ruptcy Act a copy of an order of
confirmation of a composition in

bankruptcy, certified by the clerk of

Vol. X
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dence of copies of the records and archives of the various depart-

ments of state and other federal offices when certified in a specified

manner.-^

B. Land Office. — Certified copies of the records and documents

the court under his seal, is compe-
tent evidence. IMandell v. Levj', 47
Misc. 147, 93 N. Y. Supp. 545.

§ 42 of the Bankruptcy Act makes
the docket entries of the referee a
part of the record and therefore le-

gal evidence of the matters stated

in them. Davis v. Ives, 75 Conn.
611, 54 Atl. 922.

29. §§882-896 U. S. Rev. Stat.

Crowel V. Hopkinton, 45 N. H. 9.

Under §882. Rev. Stat. U. S.,

copies of any books, records, papers
or documents in any of the execu-

tive departments, authenticated un-
der the seals of such departments
respectively, are to be admitted in

evidence equally with the originals.

American Surety Co. v. United
States of America, 77 111. App. 106

{holding admissible a copy of an
agreement between a contractor and
the United States, and endorsed " a

true copy. Graham D. Fitch, Cap-
tain Corps of Engineers," to which
was aflfixed the seal of the chief en-

gineer of the war department).

In United States v. Cutter, 2 Curt.

617, 25 Fed. Cas. No. 14,911, an ac-

tion against the sureties of a de-

faulting navy agent, authenticated

copies of the letters of the principal

to the secretary of the navy and of
copies of the latter's letters to the

former were held properly admitted

;

the original letters of the secretary

to the principal being sufficiently ac-

counted for by the fact that he had
absconded and his whereabouts were
unknown. It was held that these

letters were " not mere naked dec-

larations " but that they were " strict-

ly part of the res gestae in the ad-

ministration of that office, for the

faithful conduct of which the sure-

ties were bound," and as such were
" admissible in evidence against the

sureties, upon the same principle that

his accounts, rendered to the depart-

ment, are admissible."

Quartermaster General Under
the act of Congress making competent
copies of papers and records in the

executive departments of the general
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government, copies of accounts and
papers from the office of the quarter-

master general of the United States,

properly authenticated by the certifi-

cate of the third auditor of treasury

as true copies, accompanied by the

certificate of the secretary of the

treasury as to the official character of

the third auditor, were held properly

admitted in evidence. Thompson v.

Smith, 2 Bond 320, 23 Fed. Cas. No.

13,976.

Confederate Archives Office.

Duly certified copies of the docu-

ments preserved in the confederate

archives office of the war department
of the United States are competent
evidence of all matters to which they

are relevant. The various acts of

Congress providing for the collec-

tion and preservation of such docu-
ments indicate that they were in-

tended to be used as evidence. And
the Act of April 20, 1871, ch. 21,

§ I, provides for the use of such
records by the court of claims ; so

also § 882 Rev. Stat. U. S. provides

that copies of any books, records,

papers or documents in any of the

executive departments authenticated

under the seals of such departments
respectively shall be admitted in evi-

dence equally with the originals

thereof. Oakes v. United States, 174
U. S. 778.

War Department— Morrow v.

Inhabitants of Vernon, 35 N. J. L.

490; Hawthorn v. City of Hoboken,

35 N. J. L. 247 ; Chapman Twp.
V. Harrold, 58 Pa. St. 106.

A Certificate by the Commissioner
of Pensions, that an accompanying
paper " is truly copied from the orig-

inal in the office of the commission-
er of pensions," taken together with
a certificate signed by the secretary

of the interior and under the seal of

that department certifying to the of-

ficial character of the commissioner
of pensions, is a substantial compli-

ance with the provisions of Rev.

Stat. § 882 and authorizes the paper
so certified to be admitted in evi-

dence although objected to because
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properly on file in the general land office are competent evidence.^"

A copy of the record of a patent is evidence of an equal grade

with the patent itself when certified by the commissioner under the

seal of the office.^^

C. Patent Office. — a. Generally. — Copies of the records,

books and papers of the patent office and of letters patent are by
act of Congress made competent evidence the same as the originals,

when certified by the commissioner or acting commissioner under
the seal of the office; and by virtue of the same act certified copies

of the specifications and drawings of foreign letters patent are

made prima facie evidence.^-

b. Assignments. — Although there is some early authority to the

effect that certified copies of assignments of patents filed or recorded
in the patent office are competent primary evidence without proof
of the execution of the original,^^ the later cases hold that since

such assignments are not required to be filed or recorded certified

the certificate of the secretary of the

interior referred only to the official

character of the commissioner of

pensions. Ballew v. United States,

i6o U. S. 187.

Bond.— Proof of Execution. — In
an action on a bond on file in the

treasury department, a copy of such
bond certified by the secretary of

the treasury under the seal of the

department in pursuance of § 882,

Revised Statutes, is not admissible

where the execution of the original

has been denied ; but a transcript cer-

tified by the register of the treasury

as provided in § 886, Revised Stat-

utes, should be obtained. United
States V. Humason, 8 Fed. 71. See
Lee V. Wisner, 38 Mich. 82.

30. Gait V. Galloway, 4 Pet. (U.
S.) 332; Sayward v. Gardner, 5
Wash. 247, 31 Pac. 761, 23 P^c. 389;
Liddon V. Hodnett, 22 Fla. 442.

Certified copies of papers in the

general land office are admissible in

evidence if they properly form a part

of the archives of that office. Han-
rick V. Barton, 16 Wall. (U. S.) 166.

§ 8gi of the Rev. Stat, authorizes

certified copies of records of the land

office at Washington concerning the

location of land warrants to be intro-

duced in evidence. " Copies of any
records, books or papers in the gen-

eral land office authenticated by the

seal and certified by the commission-
er thereof, or when his office is va-

cant by the principal clerk, shall be

evidence equally with the originals

64

thereof." Culver v. Uthe, 133 U. S.

65s.

31. McGarrahan v. Mining Co.,

96 U. S. 316; Ropes V. Kemps, 38
Fla. 233, 20 So. 992; Liddon v. Hod-
nett, 22 Fla. 442; Smith v. Mosier,

5 Blackf. (Ind.) 51 citing Harris
V. Doe, 4 Blackf. (Ind.) 369.

32. See article " Patents."

Under Rev. Stat. § 892, copies of
any records, books, or papers be-
longing to the patent-office, and of
letters patent, authenticated by the

seal, and certified by the commis-
sioner or acting commissioner of

patents, are evidence where the orig-

inals would be evidence. And § 893
provides that copies of the specifi-

cations and drawings of the foreign

letters patent, certified as provided
in the preceding section, shall be
prima facie evidence of the granting
of such letters patent, and the date

and contents thereof. Under the

latter section a copy of letters patent

of France, certified by the director

of the national conservatory of arts

and manufactures, under the seal of

that department, verified by the seal

of the minister of agriculture and
commerce, and the minister of for-

eign affairs, under their seals, but
not by the great seal of France, is

sufficiently authenticated to be admis-
sible. Schoerkon v. Swift & Court-
ney & Beecher Co., 7 Fed. 469.

33. Goodyear v. Blake, 10 Fed.
Gas. No. 5,560; Parker v. Haworth.

Vol. X
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copies thereof are not admissible without proof of the genuineness
of the originals/'* and even then only after the original instruments
are shown to have been lost or are otherwise properly accounted
for.3^

D. Treasury Department. — a. General! v. — Certified tran-

4 McLean 370, 2 Rob. Pat. Cas. 725,

18 Fed. Cas. No. 10,738.

A certified copy of an assignment
of a patent on file in the patent office

is prima facie evidence of the gen-
uineness of the original. Lee v.

Blandy, i Bond 361, 2 Fish. Pat. Cas.

89, 15 Fed. Cas. No. 8,182; cited in

American Cable R. Co. v. Mayor etc.

of New York, 56 Fed. 149. Cited

but not follozued in Paine v. Trask,

56 Fed. 233, 5 C. C. A. 497; dis-

approved in Mayor, etc. of New
York V. American Cable R. Co., 60

Fed. 1016, 9 C. C. A. 336.

34. Certified copies of the patent-

office record of instruments pur-

porting to be assignments are not

prima facie proof of the execution

or genuineness of- the instruments.
" The assignment of a patent is not

a public document, but is merely a
private writing. There is no statu-

tory provision requiring it to be re-

corded in the patent office. § 4898 of

the Revised Statutes permits this to

be done for the protection of the as-

signee against a subsequent bona
fide purchaser or mortgagee. The
section does not make the recorded

instrument evidence, does not require

the assignment to be executed in the

presence of any public officer, or to

be acknowledged or authenticated in

any way before recording, and does

not provide or contemplate that it

shall remain subsequently in the cus-

tody of the office. It devolves upon
the patent office merely the clerical

duty of recording any instrument

which purports to be the assignment
of a patent. We are aware of no
principle which gives to such a rec-

ord the effect of primary evidence,

or of prima facie proof of the execu-
tion or the genuineness of the orig-

inal document. To give it such ef-

fect would enable parties to manu-
facture evidence for themselves. §

892 of the Revised Statutes does not

touch the point. That section pro-

vides that written or printed copies

of any records, books, papers, or

Vol. X

drawings belonging to the patent of-

fice shall be evidence in all cases
wherein the originals could be evi-

dence. The original assignment does
not belong to the patent office. The
section makes a copy evidence of the
same class as the original record, but
has no application when the original

record is not competent. The early

cases of Brooks v. Jenkins, 3 Mc-
Lean 432, Fed. Cas. No. 1,953, and
Parker 7: Haworth, 4 McLean 370,
Fed. Cas. No. 10,738, in which it was
held that a certified copy of the pat-

ent-office record of an assignment of

a patent is prima facie evidence of
the genuineness of the instrument,
were decided at first instance, and
apparently without much considera-
tion. The rule of these cases has
been accepted without discussion in

the later cases of Lee v. Blandy, i

Bond, 361, Fed. Cas. No. 8,182-; Ded-
erick v. Agricultural Co., 26 Fed.

^63 ; National Folding Box & Paper
Co. V. American Paper Pail & Box
Co., 55 Fed. 488. It is not improb-
able that these decisions were in-

fluenced by the technical nature of

the objection in the particular cases.

But the rule opens the door to fraud,

as any stranger can put an assign-

ment upon record ; and it imposes
upon a defendant who honestly doubts
whether a party who claims title to

a patent is the owner the burden
which ought to rest upon his adver-

sary. Our conclusions are supported
by the opinion of the circuit court

of appeals in Paine v. Trask, 5 C. C.

A. 497. 56 Fed. 233, where the ques-

tion was considered with care, al-

though its decision was unnecessary
to the judgment." Mayor, etc. of

New York v. American Cable R.

Co., 60 Fed. 1016, 9 C. C. A. 336.
35. Certified copies of patent of-

fice records of assignments are not

made evidence by any United States

statute, and are only admissible

when the original instruments are

shown to have been lost or otherwise

properly accounted for. National
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scripts of the records and documents of the treasury department are

competent evidence.^*'

b. In Suits Against Delinquents. — In suits against a dehnquent

revenue officer or other person accountable for pubHc money, cer-

tified copies from the records of the treasury department are com-

petent evidence. And certified copies of bonds, contracts and

other papers relating to or connected with the settlement of any

account between the United States and an individual may be an-

nexed to transcripts from the books of the departments and are

competent evidence to the same extent as the originals if produced

and authenticated.^'^ The first portion of this act does not apply to

an action to recover money paid by a government disbursing officer

through mistake, but only to suits against persons accountable for

public money as such f^ nor to moneys coming into the hands_ of the

officer from a third person not in the regular course of business.^^

But the portion of the act relating to copies of bonds, contracts and

other papers applies to all cases where the evidence is required."''

c. Copies of Accounts. — Under this statute a copy of the account

of such a delinquent in the books of the treasury department is

38. United States v. Radowitz, 27

Fed. Cas. No. 16,112.

Such a statement of account is only

evidence of items disbursed through

the ordinary cliannels known officially

to the accounting officers, and appear-

ing on their books. Nor is it evi-

dence " against a collector or post-

master of the payments of moneys
indirectly to him through the inter-

vention of a third party, nor of a

balance due on a former account, nor

of items transferred from the ac-

count of any other person, nor of

items re-charged which had been be-

fore credited." United States v. Har-

rill, I McAll. 243, 26 Fed. Cas. No.

1S.310.

39. Hovt V. United States, lO

How. (U.'S.) 109, 132.

40. United States v. Lent, i Paine

417, 26 Fed. Cas. No. 15.593-

In an action brought by the United

States to recover damages against

contractor and surety for failure to

complv with bid to furnish supplies

at military post, the transcript of the

treasury department, duly certified

and authenticated, including notice of

acceptance of bid containing contract

and liond, and letter of defendant de-

clining to enter into agreed contract

and to furnish required bond, also

itemized statement of account^ show-

ing purchases by government in con-

gcqiience of defendant's drfault, iva3

Cash-Register Co. v. Navy Cash-

Register Co., 99 Fed. 89; citing as to

the same effect Paine v. Trask, 56

Fed. 233, 5 C. C. A. 4971 City of

New York v. American Cable R.

Co., 60 Fed. 1016, 9 C. C. A. 336,

and dissenting opinion of Woods, J.,

in Standard Elevator Co v. Crane

Elevator Co., 76 Fed. 767, 22 C. C.

A. 549.
36. Aloses v. United States, 166

U. S. 571-

A transcript from the books of the

treasury department certified by the

fourth auditor, accompanied by a cer-

tificate of the secretary of the treas-

ury that the certifying officer was the

fourth auditor at the time of the cer-

tificate, is competent evidence. United

States V. Bell, in U. S. 477-

37. §886. U. S. Rev. Stat.

By Whom Certified.— § 886, Rev.

Stat., providing for the admission of

a transcript from the books and pro-

ceedings of the treasury department,

certified bv the register and authen-

ticated under the seal of the depart-

ment, or certified by the auditors un-

der certain circumstances, has been

amended (U. S. Comp. Stats. 1901, p.

671) so that such transcripts and

other papers must be certified by the

secretary or assistant secretary of the

treasury under the seal of the de-

partment. Laffan v. United States,

123 Fed. 333, 58 C. C. A. 49$



1012 RECORDS.

admissible against him.*^ While the transcript of the account

should not be a garbled one but should contain a complete state-

ment of both sides of the account/- it is not essential that every

item of allowed or disallowed credits should appear.*^

d. Organisation Certificates of National Banks. — By act of Con-

gress copies of the organization certificate of any national bank,

certified by the comptroller of currency under his seal of office,

are competent evidence of the corporate existence of the bank and

held improperly excluded under pro-

vision of §886 Rev. Stat. U. S.

United States v. Drachman, 5 Ariz.

13. 43 Pac. 222.

41. Hoyt z'. United States, 10

How. (U. S.) 109. 132.

limits of Rule— In an action

against the paymaster of the marine
corps, a transcript of the statement
of his account on the books of the

treasury department is not evidence

per se of a balance due on a former
account, nor of items transferred

from the account of any other per-

son, nor of items re-charged which
had before been credited. And where
the United States offers such an ac-

coimt in evidence which shows a bal-

ance in favor of the defendant the

burden is on the plaintiff to rebut

this showing. United States v. Kuhn,
4 Cranch C. C. 401. 26 Fed. Cas. No.

15,545-
Form of Certificate— See United

States V. Harrill. i McAll. 243, 26

Fed. Cas. No. 15.310.

42. See Ewing v. United States, 3
App. Cas. (D. C.) 353.

A certified transcript from such
books showing the balance in ques-

tion was held inadmissible because
not showing the original items from
which the balances were obtained,

and hence being merely the conclu-

sion or judgment of the accounting
officers and not the facts upon which
they act. " It has long since been
decided by the supreme court

—

(United States v. Jones) 8 Pet. (33
U. S.) 383—that the 'act of congress
in making a transcript from the books
and proceedings of the treasury evi-

dence does not mean the statement
of an account in gross, but a state-

ment of the items both of the debits

and credits as they were acted upon
by the accounting officers of the gov-
ernment.' " United States v. Ed-
wards, I McLean 467, 25 Fed. Cas.
No. 15,026; United States v. Patter-
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son, Gilp. 44, 27 Fed. Cas. No. 16,008.

" While a garbled statement is not

evidence, or a mutilated statement,

wherein the debits shall be presented
and the credits suppressed, or per-

haps a statement of results only, it

still seems to be clear that it is not

necessary that every account with an
individual, and all of every account,

shall be transcribed as a condition of

the admissibility of any one account.

The statement presented should be
complete in itself, perfect for what
it purports to represent, and give both
sides of the account as the same
stands upon the books." United
States V. Gaussen, 19 Wall. (U. S.)

198.

43. " The omission to set forth,

item by item, each item of either

class of credits (allowed and dis-

allowed), would not render less com-
petent the accounts as evidence,

though the omission might interfere

with their sufficiency as testimony in

the face of counter-evidence. They
still are statements properly certified

by the proper officer, and as such are

competent testimony under the law.

Not only such statements duly certi-

fied are made evidence, but so are all

other papers pertaining to the ac-

count, certified in like manner. Each
in itself, and independently of all

others pertaining to the account, is

competent evidence. They are not
less so because unaccompanied by
other documents." United States v.

Harrill, i McAll. 243. 26 Fed. Cas.

No. 15,310; citing United States v.

Hodge, 13 How. (U. S.) 478, as hold-
ing that the failure of the account to

show the items of credit disallowed
was no objection to its competency:
And also Postmaster General v. Rice;

I Gilp. 554, 19 Fed. Cas. No. 11,312,

and distinguishing the apparently con-
trary cases of United States v. Jones,

8 Pet. (U. S.) 375; United States v.

Patterson, Gilp. 44, 2^ Fed. Cas. Na
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of every other matter which could be proved by the production of

the original certificate.''*

e. Post-Office Records. — §889 U. S. Rev. Stat, provides for

the admission of copies of the records of the post-office depart-

ment certified in a specified manner.*^

VI. STATE RECORDS IN FEDERAL AND TERRITORIAL
COURTS.

1. In Federal Courts. — It has been held that judicial records or

copies thereof from states other than the one in which a federal

court is sitting to be admissible in such court must be authenti-

cated in the manner provided in the act of Congress relating to

proof of the records of sister states,'**^ but there is authority to the

16,008; United States v. Edwards, i

McLean 467. 25 Fed. Cas. No. 15.026.

The court also distinguishes between
the act of March 3, 1797. which makes
competent " a transcript from the

books and proceedings of the treas-

ury," and the Act of July 2, 1836, pro-

viding for the admission of " a state-

ment of the account."

44. U. a Rev. Stat, §885; Na-
tional Bank of Memphis z'. Kidd, 20
Minn. 234; Tapley v. Martin, 116

Mass. 275, holding that such copies

would be competent independent of

any act of Congress, since the certifi-

cates are part of the public records.

45. An Order of the Postmaster
General fixing a definite compensa-
tion for a postmaster in place of
commissions theretofore allowed him
was held admissible under this act in

an action against the postmaster and
his sureties to recover money illegally

obtained. United States v. Marks, 5
Ariz. 404, 52 Pac. 773.

Quarterly Reports— Certified

copies of the postmaster's quarterly

reports were held admissible in crim-

inal actions in ^IcBride v. United
States, loi Fed. 821, 42 C. C. A. 38
(prosecution of assistant postmaster

for embezzlement) ; United States v.

Snyder, 14 Fed. 554.

A transcript showing a mere bal-

ance of the postmaster's account

which was struck and acknowledged
by the postmaster himself was held

properlv admitted in Lawrence v.

United "States. 2 McLean (U. S.) 581.

Actions on Postmaster's Bond.

Under this act in an action upon a

postmaster's bond, a certified tran-

script of the statement of the post-

master's account as it appears on the

books of the treasuiy department

shall be competent prima facie evi-

dence of his indebtedness. And un-

der this statute it is not necessary
that the account show the items of

credit which have been allowed.

United States v. Hodge, 13 How. (U.
S.) 478. See also United States v.

Dumas, 149 U. S. 278; United States

V. Marks, 5 Ariz. 404, 52 Pac. 773;
United States v. Carlovitz, 80 Fed.

852, 26 C. C. A. 188.

46. Trigg V. Conway, Hempst. 538,

24 Fed. Cas. No. 14.172.

In Tooker v. Thompson, 3 McLean
92, 24 Fed. Cas. No. 14.097. it is held

that although the act of Congress re-

lating to proof of judicial records of

other states " in terms applies to the

state courts." nevertheless the rule is

equally applicable to the courts of the

United States.

In Gardner v. Lindo, i Cranch C.

C. 78, 9 Fed. Cas. No. 5.231. the cir-

cuit court for the District of Colum-
bia held that the record of a court

in Virginia to be admissible must
be authenticated by the presiding

magistrate.

Agreement by Bar Recognized.

In Smallwood v. Violet, i Cranch

C. C. 516. 22 Fed. Cas. No. 12,962.

the court recognized an agreement of

the members of the bar in the Dis-

trict of Columbia that copies of rec-

ords of any state court should be re-

ceived in evidence if certified and
authenticated in such manner as

Vol. X
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contrary.*^ When authenticated in that manner they are of course

admissible.*®

But judicial records of the state in which the federal court is

sitting are admissible when certified by the clerk under the seal

of the court.'*®

And it has been held that the act of Congress does not render

inadmissible a copy of a record from another state when certified

merely by the custodian under his official seal.^*^

2. In Territorial Courts. —- Records or copies thereof from a

state to be admissible in the courts of a territory must be authenti-

cated in the manner provided by the act of Congress.^^

VII. RECORDS AND DOCUMENTS FROM OTHER STATES

AND TERRITORIES.

1. Generally. — The various states of the United States are for-

eign to each other except in so far as their relations have been

changed by the federal constitution and legislation in pursuance

thereof. Hence the records and documents of one state when of-

would make them evidence in the

courts of the state whence they were
brought.

47. The national and state courts

are not foreign to each other and the

records of the latter need not be au-

thenticated in accordance with the

act of Congress providing for proof

of the records of other states. And
the federal courts have judicial

knowledge of the laws of the several

states and therefore of the mode of

authenticating the judicial records

thereof. Bennett v. Bennett, i

Deady 299, 3 Fed. Cas. No. 1,318.

In this case the district court for

the district of Oregon held admis-
sible a judicial record of the state of

California, although it contained no
certificate of the judge of the court.

The court disapproves of previous
intimations to the contrary in Craig
V. Brown, Pet. C. C. 352, 6 Fed. Cas.

No. 3,328; Mewster v. Spalding, 6
McLean 24, 17 Fed. Cas. No. 9,513;
Tooker v. Thompson, 3 McLean, 92,

24 Fed. Cas. No. 14,097.

48. Taylor v. Carpenter, 2 Woodb.
& M. I, 22, Fed. Cas. No. 13,785;
Hade v. Brotherton, 3 Cranch C. C.

594, II Fed. Cas. No. 5,892.

Taylor v. Carpenter, 2 Woodb. &
M. I, 23 Fed. Cas. No. 13,785; Hade
V. Brotherton, 3 Cranch C. C. 594,
II Fed. Cas. No. 5,892.

Vol. X

49. Mewster v. Spalding. 6 Mc-
Lean 24, 17 Fed. Cas. No. 9,513.

50. In Logansport Gas Light &
Coke Co. V. Knowles, 15 Fed. Cas.

No. 8,466, it was held by the United
States circuit court sitting in the

district of Minnesota that a copy of

the plaintiff's articles of incorpora-

tion, the original of which was on
file in a county in Indiana, certified

by the recorder of that county and
accompanied by a certificate of the

secretary of state that the copy was
a correct transcript of a certified

copy in his office, was sufficiently au-

thenticated to be admissible al-

though not authenticated according

to the act of Congress. " I do not

understand that this act excludes
every other mode of authentication

or abrogates any principle of evi-

dence previously established. It is

the settled rule that when a copy of

an instrument is certified to by the

officer whose duty it is by law to

keep the original on file in his office

it must be received as evidence of

the original."

51. In Stewart v. Graj', Hempst.

94, 22, Fed. Cas. No. 13,428a, one of

the territorial courts of Arkansas
held that a copy of the record of the

supreme court of Tennessee attested

by the clerk under the seal of the

court was not admissible because the
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fered in another must be proved and authenticated according to the

rules governing any other foreign records or documents except

in so far as these rules have been modified by constitution and valid

legislation.
°-

A. Ce;rtified Copy Made Under Former Government.
Where a new state has been formed from a portion of an old one,

a copy of a record of the parent state certified before the division,

which record relates to land in the new state, is competent evidence

in the latter without further authentication, at least where the laws

of the parent state have been continued in force in the new state.
^"

B. Documents Under Great Seae. — A document from a sis-

ter state and bearing the great seal of such state is admissible with-

out other authentication or proof.^*

2. Under Act of Congress. — A. Generally. — Pursuant to the

power given in the constitution of the United States^^ Congress has

by enactments at various times provided a method for proving the

public acts, records and judicial proceedings of one state in the

courts of a sister state.

B. Inconsistent State Statutes. — Although the states are

not prevented by the action of Congress from legislating upon the

same subject,^° nevertheless a record which is authenticated accord-

ing to the act of Congress is admissible in evidence even though
the provisions of a state statute have not been complied with.^"

C. Records of State Formerly Foreign Territory. — The
records of a state which was a foreign state at the time the records

were made, but has subsequently become a part of the United

certificate of the judge was not in the public acts, records, and judicial

accordance with the act of Congress proceedings of every other state,

relating to proof of records from And the Congress maj^ by general

other states. laws prescribe the manner in which

52. See infra. VII, 2, and the dis- such acts, records, and proceedings

cussion thereunder. shall be proved and the effect there-

53. A copy of a grant for land in

West Virginia, certified according to 56. See infra, "Authentication in

the laws there in force by the reg- Other Ways."
ister of the land office of the com- 57, Ansley v. Meikle, 8i Ind. 260
monwealth of Virginia before the (holding that the Indiana statute was
division of the state of Virginia and not intended to be exclusive of the
formation of West Virginia is evi- method provided by the act of Con-
dence of title without other authenti- gress, " nor, if so intended, could it

cation, and is as valid in West Vir- have that effect," as it might be nec-
ginia since its formation as before; essary to prove the existence of a
the laws of Virginia having been foreign statute before it had been
continued in force here, unaffected printed in any book),
by division of Virginia where not ^ certified copy of a judicial rec-
repugnant to constitution of this ^^d of another state authenticated
state. Ott V. McHenry, 2 W. Va. 73- by the certificates of the clerk of

54. Groover v. Coffee, 19 Fla. 61

;

the court, the clerk of the county and
Lessee v. Hicks, i Overt. (Tenn.) the presiding judge is competent evi-
207* dence, although not attested by the

55. Art. IV, § I :
" Full faith and secretary of state under the great

credit shall be given in each state to seal as provided by § 952 of the Code

Vol. X
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States, come within the provisions of the act of Congress relating

to proof of records. ^^

D. Judicial Records. — a. Generally. — By act of Congress
records and judicial proceedings of the courts of any state or ter-

ritory or of any country subject to the jurisdiction of the United
States shall be proved or admitted in any other court within the

United States by the attestation of the clerk and the seal of the

court annexed, if there be a seal, together with a certificate of the

judge, chief justice or presiding magistrate that the said attesta-

tion is in due form, and such records and judicial proceedings so

authenticated shall have such faith and credit given to them in every

court within the United States as they have by law or usage in the

courts of the state from which they are taken.^^

This act applies not only to what may be termed judicial pro-

ceedings,^** but also to instruments which have properly become
judicial records.^^

It applies not only to records themselves but also to copies,®^

of Civ. Proc, since it substantially

complies with the act of Congress,
which is sufficient " where specific

defects are not pleaded." Talamo
V. Ermano, 62 N. Y. Supp. 246.

A copy of the record of a judicial

proceeding of another state authenti-

cated in accordance with the act of

Congress is admissible, although not
authenticated according to the law
of the state whence it comes. Taylor
V. Carpenter, 2 Woodb. & M. i, 23
Fed. Cas. No. 13,785.

58. Steere v. Tenney, 50 N. H.
461 (since its former government,
laws and courts no longer exist and
it can have no seal to authenticate

any record, nor any officer to keep
or use such seal).

59. Rev. Stat. U. S., §905; 3 Fed.

Stat. Ann. p. 37.

In Massachusetts the docket en-

tries of judicial proceedings in her
insolvency courts are records ; hence
a dul}'^ certified transcript of them
constitutes proper proof in this state

that such proceedings have been had.
" Every state has the right to deter-

mine for itself how fully the judi-

cial proceedings in its courts shall

be recorded. Massachusetts has
deemed it sufficient, in her courts of
insolvency, simply to minute all the

proceedings, upon a voluntary peti-

tion, on the docket, down to the

point of the actual assignment of the

insolvent estate. This does not af-
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feet their judicial character or evi-

dential weight. . . . The docket
entries are entries of judicial pro-

ceedings, and a certified transcript

of them constitutes the proper proof
that such proceedings have been
had." Smith v. Brockett, 69 Conn.

492, 38 Atl. 57.

60. Supplementary Proceedings on
a judgment " are judicial proceed-
ings " within the meaning of the act

of Congress, and an exemplified copy
thereof is therefore competent evi-

dence. In re Rooney, 20 Fed. Cas.

No. 12,032.

61. Virginia v. Himel, 10 La.

Ann. 185 ; Strode v. Churchill, 2

Litt. (Ky.) 75.

A copy of an indenture of ap-

prenticeship purporting to be made
by the overseers of the poor of a

sister state, the original of which is

on file in the office of the clerk of a

county court of that state, although
authenticated in the manner pre-

scribed by the act of Congress relat-

ing to judicial records is not admis-
sible in evidence without proof of its

execution, or that it was placed on
record by the authority or direction

of the court or proof as to the effect

of such an instrument in the state

from which it comes, since it is not

a judicial proceeding. Moore v.

Ann, 9 B. Mon. (Ky.) 36.

62. Celisie v. Himel, 10 La. Ann.
185.
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which when authenticated as therein specified are admissible in evi-
dence ;<^^ but a record or a copy not authenticated in this manner or
in tlie manner followed at common law or provided by statute of
the state where it is offered in evidence is not admissible."

b. Whole Record Admissible. — The transcript of the record of
a judicial proceeding in a court of another state authenticated in

accordance with the act of Congress must be admitted as a whole.
Portions thereof cannot be excluded merely because they would not
properly form part of the record in the state in which the transcript
is offered."^

c. Force and Effect of Authenticated Record. — The act of Con-
gress providing for the force and effect of the authenticated record
is Hmited to its use in courts, but this is not the rule under some
state statutes.*'**

The authenticated record or* copy is entitled to full faith anA
credit although it does not correspond in form with the require-

ments of the law of the state where it is offered. ''^

d. Courts to WJiicli Applicable. — (1.) Courts of Record. _ (A.^)

Generally. — The act applies to ah courts of record and a court

63. Helm v. Shekleford, S J. J.

Marsh. (Ky.) 33.
64. Tarlton v. Briscoe, i A. K.

Marsh. (Ky.) 67; United States v.

Biebusch, i Fed. 213.

65. Where a judgment rendered
by a court of another state is proved
L'y a copy of the record authenucated
as required by act of Congress, an
Opinion by the court upon d review
of the proceedings after the trial in-

corporated in the record and shown
by the transcript is admissible in evi-

dence. " We think that the court be-

low had no right to refuse to receive

any portion of what wa's contained
in the record as exemplified. That
record is made up by the court which
sent it here, and it must be presumed
to have been made under the pro-

visions of the law of the state where
the judgment was recovered, and
whatever the courts of that state

have certified as a part of the record

must be, as we apprehend, received

here as such, and no part of it can
be excluded because it would not
have been certified as part of the

record in this state." Burnham r.

Pidcock, 58 App. Div. 273, 68 N. Y.
Supp. 1007.

In Barber v. International Co. of

Mexico, 73 Conn. 587, 48 Atl. 758,

an authenticated copy of the record

of a court of another state showing

an assignment of the judgment as

part of the files in the case was
held competent evidence of such
assignment. " Being one of the files

in the cause, the clerk was bound to

include it in his transcript, and the

superior court was bound to admit
the entire document in evidence."

66. Under the Kentucky statute

in effect enacting the act of Congress
relating to the proof of the judicial

records of courts of the United
States and sister states, "but giving
the attested copies such faith and
credit " in this state " as they would
have in the place whence they came,
a copy of a record of naturalization

presented by a voter to the judges
of election to entitle him to vote
must be authenticated in the manner
therein. provided, since this act is not
confined to the use of such records
in courts as in the case of the act

of Congress, but applies to their use
as evidence for any purpose in any
place in the state. Caulficlds v. Bul-
lock, 18 B. Mon. (Ky.) 494.

67. See Stephen & IBenjamin v.

Coleman. 1 Brev. (S. C.) 232; ]\Ic-

Cormick zr, Deaver, 22 Md. 187;
Bowman v. St. Paul German Ins.

Co., 58 Minn, 176, 59 N. W. 943.

Though the paper offered as evi-

dence of the plaintiff's representative

capacity does not correspond in form

Vol. X
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which has a judge, clerk and seal is presumptively a court of

record.*'®

(B.) Courts of Chancery. — Courts of chancery are within the

scope of the act of Congress, and their records may be proved in

the manner therein provided.''^

(C.) Probate Courts. — (a.) Generally.— The proceedings of courts

of probate are within the scope of the act providing for the method
of proving judicial proceedings of the courts of a sister state,'''^ and

with our statute, yet having been
certified by the proper officer to be

'a true and perfect transcript of the

record of the letters of administra-

tion, we are to presume that it is in

accordance with the law of that state.

Carmichael v. Saint, i6 Ark. 28.

Where a record is sent from an-

other state, authenticated according
to the act of Congress, it must be

given full faith and credit as a rec-

ord of the judicial proceedings of

such state, without regard to the

peculiar forms of procedure therein.

Miles V. Collins, i Mete. (Ky.) 308;
Wadsworth v. Litson. 2 Spears (S.

C.) 277.

The judgment of a court .of gen-

eral jurisdiction in another state may
be proved by a duly certified copy or

transcript which contains merely a

copy of the summons, the return of

the officer thereon showing personal

service on the defendant, a copy of

the declaration, a copy of the " con-

tinued docket entry " showing the

names of the parties, issuance of
summons, filing of the declaration

and entry of judgment, and a copy
of the "judgment docket entry"
showing the names of the parties,

date of the judgment, amount of the

debt and amount of the costs. " it

is not extended with the formality
and accuracy required in the records
of our own courts, but it is sufficient

in substance and contains all the es-

sential requisues of a judicial record.

It shows the parties to the suit, sub-

ject-matter of the suit, jurisdiction

over the parties, and final judgment
of the court for fixed sums in dam-
ages and costs and the date of the

judgment." Brainard v. Fowler, 119

Mass. 262.

68. The Thames v. ErsLine, 7
Mo. 213 ; hughes v. Harris, 2 Ala.

269.
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A court whose title is the " Su-
perior Court for the State of Con-
necticut within and for New Haven
county," and which has a presiding

judge, a clerk and a seal is within

the scope of the act of Congress as

to the proof of judicial records of

other states, although courts of jus-

tices of the peace have been held not

to be within the meaning of this act.

Ransom v. Wheeler, 12 Abb. Pr. (N.
Y.) 139.

69. Scott V. Blanchard, 8 Mart.

N. S. (La.) 159; Patrick v. Gibbs,

17 Tex. 275; Burtners v. Keran, 24
Gratt. (Va.) 42.

A decree in chancery from a sister

state to be admissible must be au-

thenticated according to the act of

Congress. Barbour v. Watts, 2 A.
K. Marsh (Ky.) 290, holding that

the certificate of the clerk with the

seal of the court annexed, together

with the testimony of the witness as

to the official capacity of the clerk

at the date of the attestation, was
not sufficient authentication.

70. United States. — Catlin v. Un-
derhil], 4 McLean 199, 5 Fed. Cas.
No. 2,523.

Alabama. — Kennedy zk Kennedy's
Admr., 8 Ala. 391.

Delazvare. — State v. Adams, 5
Har. 107.

Georgia. — Cox v. Jones, 52 Ga.

438.

Illinois. — Spencer v. Langdon, 21
III. 192; Atwood V. Buck, 113 111.

268.

lozva. — Roop V. Clark, 4 Greene
294.

Kentucky. — Williams v. Duncan,
92 Ky. 125, 13 Ky. L. Rep. 389, 17 S.

W. 330.

Louisiana. — Pagett v. Curtiss, 15
La. Ann. 457.

Mississippi. — Jordan v. Thomas,
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this rule has been applied to letters of administration," and the

appointment of a guardian/-

(b.) Probate of Will. — The probate of a will is a "judicial pro-
ceeding " within the meaning of the act of Congress, and the record

thereof or a copy from a sister state may be proved in the manner
provided in the act.'^

(2.) Courts Not of Record— (A.) Generally. — The provisions of

the constitution relating to the proof and effect of judicial records

and proceedings are broad enough to cover all courts, including

those not of record i^'* but whether the latter are included within

the scope of the act of Congress the courts are not agreed, some
holding that they are,''^ and others that they are not because the

method of authentication therein provided cannot ordinarily be

followed by such a court.'*^

It has been held, however, that the test is not whether a court

31 Miss. 557; Hope v. Burt, 59 Miss.

174-

Pennsylvania. — Washabaugh v.

Entriken, 34 Pa. St. 74.

Texas. — Abercrombie v. Stillman,

77 Tex. 589, 14 S. W. 196.

The proceedings of probate courts

of other states are judicial proceed-

ings which may be authenticated un-

der the act of Congress, and are pre-

sumed to have been taken in con-

formity with law. Houze v. Houze,

16 Tex. 598.

71. Hope V. Hart, 59 Miss. 174.

72. Williams v. Duncan. p2 Ky.

125, 13 Ky. L. Rep. 389, 17 S. W.
330.

73. Alabama. — Dozier v. Joyce,

8 Port. 303.

loii'a. — Greasons v. Davis, 9
Iowa 219.

Kentucky. — Robertson v. Bar-
bour, 6 T. B. Alon. 523.

Louisiana. — Bowles' Succession, 3
Rob. :ii; Balfour v. Chew, 5 Mart.
N. S. 517.

Maryland. — Case v. Peter, 8
Md. 9-

Michigan. — W\\i v. Cutler. 38
Mich. 189.

Minnesota. — Memphis First Nat.
Bank v. Kidd, 20 ^linn. 234.

Missouri. — Bradstreet v. Kinsella,

76 Mo. 63 ; Lewis v. St. Louis. 69
Mo. 595; Haile z'. Hill, 13 Mo. 612;
Keith V. Keith, 80 Mo. 125.

North Carolina. — Lancaster v.

McBryde, 27 N. C. 421.

Pennsylvania. — Criswell v. Alte-
mus, 7 Watts 565.

Texas. — Welder v. McComb, 10

Tex. Civ. App. 85, 30 S. W. 822.

Vermont. — Walton v. Estate of
Hall, 66 Vt. 455, 29 Atl. 803.

J'irginia. — Gornto v. Bonney, 7
Leigh 234.

Necessity of Domestic Probate.

See supra. III, 2, E, e, (7.), (B.),

(b.).

74. Stockwell v. Coleman, 10 Ohio
St. S3; Pelton v. Platner, 13 Ohio
209; Taylor v. Barron, 30 N. H. 78,

95 ; Draggoo v. Graham, 9 Ind. 212.

The acts of Congress relative to

the authentication of public acts, rec-

ords and judicial proceedings of
other states have no reference to in-

ferior tribunals created by municipal
law, such as justices of the peace,
but they refer to the proceedings of
courts possessing general jurisdic-

tion, and the method of authenticat-
ing the correctness of a justice's

transcript is left to the statutory reg-
ulations of the respective states and
should conform to the law of the
state in which they are to be ad-
duced in evidence. Gay v. Lloyd, i

Greene (Iowa) 78. 46 Am. Dec. 499.
But see Roop v. Clark, 4 Greene
(Iowa) 294.

75. See infra, VII, 2, D. d. (2.),
(B.).

76. Draggoo v. Graham, 9 Ind.
212; Ault V. Zehering, 38 Ind. 429;
Sloan V. Wolfsfeld, no Ga. 70. 35
S. E. 344. See Smith's Lessee v.

Redden, 5 Har. (Del.) 321.

Vol. X
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is a court of record but whether it is so constituted that the method
provided by the act can be followed.'^^

(B.) Justice Court. — (a.) Generally.— In some jurisdictions the

record and proceedings of a justice court are held to be within the

scope of the act of Congress/* But by the weight of authority they

are not ; the reason given being that they ordinarily have neither

clerk nor seal and hence are not so constituted that they can follow

the method of authentication provided in the actJ^

77. No distinction is made either

by the constitution or law of Con-
gress, between courts of record and
those which are not such, nor be-

tween courts of the highest and
most general jurisdiction, and those

tribunals whose authority is of

the most inferior and limited

character. " All judicial proceed-
ings," is broad enough to include the

judgments of the most inferior and
most transient tribunals. But in or-

der that the judgment may be au-

thenticated in the manner prescribed

by the act of Congress it must have
both a clerk and a judge; hence

many inferior tribunals which have
no clerk or which have no officer that

could properly be called a judge or

presiding magistrate do not come
within the meaning of the act. Tay-
lor V. Barron, 30 N. H. 78, 95.

While the act of Congress relating

to proof of records may not apply

to a certain extent to records of jus-

tices of the peace and of courts of
limited jurisdiction, yet all records
and judicial proceedings of courts

are included in the terms and mean-
ing of the act of Congress when the

nature of the tribunal would admit
of the required proof. A seal is not
absolutely necessary. If there is one
it must be used. If there is none
that fact must appear in the clerk's

certificate. Hutchins v. Gerrish, 52
N. H. 205, 13 Am. Rep. 19 (holding

that the act applies to the record of

a municipal court of Massachusetts).

78. Scott V. Cleveland, 3 Mon.
(Ky.) 62.

79. Arkansas. — Blackwell v.

Glass, 43 Ark. 209.

Indiana. — Draggoo v. Graham, 9
Ind. 212 (holding that the act does
not apply where the justice court is

not a court of record).

Iowa. — Gay v. Lloyd, I Greene 78,

46 Am, Dec. 499.
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New Hampshire. — Robinson v.

Prescott, 4 N. H. 451 ; Mahaurin v.

Bickford, 6 N. H. 567.

Ohio. — Stockwell v. Coleman, 10

Ohio St. 33; Pelton v. Platner, 13

Ohio 209.

Pennsylvania. — Snyder v. Wise,
ID Pa. St. 157.

Vermont. — King, Admr., v. Van
Gilder, i Chip. 59.

An exemplification of a judgment
of a justice of the peace in another
state, made by another justice, in

whose custody under the laws of the

state the docket and papers of said

first justice are, is not evidence un-
der the act of Congress nor the laws
of this state. Bryan v. Farnsworth,

19 Minn. 239.

The act of Congress has no appli-

cation to the judgments of a court
not of record ; hence a copy of the

record of a justice of the peace of
another state certified by him under
his official seal, authenticated by a
certificate of the clerk of a circuit

court as to the official capacity of
the justice and the genuineness of
his signature, followed by a certifi-

cate of the presiding judge of the
same court as to the official capacity
of the clerk, the genuineness of his

signature and the due form of his at-

testation, is not admissible. " The
act of Congress does not provide a
method of authenticating judgments
rendered by a court which has no
clerk. It has been held that where
a judge of a court of record is ex-
officio clerk of his own court, he
may, in the dififerent capacities as

judge and clerk, sign the certificates

required by the act of Congress, and
that proceedings thus authenticated
would be admissible in evidence in

the courts of this state. Cox v.

Jones, 52 Ga. 438. It does not ap-

pear in the present case that the

court over which Harmon presided
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It has been held that where such courts are courts of record they
come within the act.®"

(b.) Justice's Judgment Recorded in Superior Court. — A certified tran-

script of a justice's judgment recorded with the circuit court of
the county is not properly authenticated by the officers of the lat-

ter court under the act of Congress, unless by statute the recording
of such transcript makes it a judgment of the court in which it

is recorded; and such law cannot be judicially noticed, but must
be proved as a fact.®^

e. Attestation. — (1.) By Whom Made.— (A.) Generally.— The
record or copy must be attested by the clerk and not the judge of

the court. ^-

Prothonotary.— A certificate by a prothonotary authenticated by
the judge's certificate is sufficient, the presumption being that the

prothonotary is the clerk of the court.®"

(B.) By Deputy.— Under the act of Congress the attestation of a

copy of a judicial record of another state must be by the clerk of

the court. A certificate by a deputy is not sufficient, nor is such a

defect in the certificate cured by the certificate of the judge that

was a court of record. In the ab-

sence of proof that under the law
of Missouri a justice's court is a
court of record, the presumption
would be that it was not. But even
if it be treated as a court of record,

in order to properly authenticate,

under the act of Congress, proceed-
ings had in that court, it should ap-

pear either that there was a clerk of

the court, in which case he should
authenticate the proceedings, or that

the justice was himself ex-officio

clerk, in which case he should as

clerk authenticate the proceedings.
It is clearly inferable from the tran-

script as a whole that the court
was not a court of record, and that
it had no clerk either in the person
of the judge ex-ofificio or otherwise."
Sloan V. Wolfsfeld, iio Ga. 70, 35
S. E. 344-

80. The act of Congress relating

to proof of judicial records of other
states applies to the records of courts
of justices of the peace where they
are courts of record, tand the court
cannot judicially know whether the

justice court of a particular state

has a clerk and a seal. " In those
states where justices of the peace
hold courts of record, where they are

the sole judges, and have no other
persons to be their clerks, they are

the presiding magistrates, and clerks

of their own courts, and may certify

their records, in a manner conform-
able to the act of Congress. After
attestation of the record, a justice

of the peace may certify, that he is

the presiding magistrate, and clerk

of the court; that there is no seal,

and that the attestation is in usual
form; and then subscribe it, as jus-

tice of the peace. This would be a

literal compliance with the act, and
the copy of the record, so certified,

would be admissible evidence." Bis-

sell V. Edwards, 5 Day (Conn.) 363.

But see the dissenting opinion. See
Draggoo v. Graham, 9 Ind. 212.

81. Rosenthal Millinery Co. v.

Lennox (Tex. Civ. App.), 50 S. W.
401.

82. A copy of the record of the
probate of a will certified by the
judge of the court is not sufficiently

authenticated under the act of Con-
gress and is not admissible. Grimes
z'. Smith, 70 Tex. 217, 8 S. W. 33;
Stewart z>. Swanzy, 12 Smed. & M.
(Miss.) 502; Washabaugh v. Entri-
kess, 34 Pa. St. 74.

83. Sheriff v. Smith, 47 How. Pr.

(N. Y.) 470; Murphy v. Marscheider,
52 Hun 611, 4 N. Y. Supp. 799.
Where a copy of the record of a

judgment of the court of common
pleas of a certain county in Penn-
sylvania was certified by the prothon-

VoL X
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the attestation is in due form and authorized by the state law, since

he is only authorized to certify as to the form of the attestation.**

And this is true notwithstanding the law of the state whence the

record comes, authorizes the deputy to perform the duties of his

principal. '^^

Contra. — The contrary, however, has been held on the ground

that the certificate of the judge that the attestation is in due form

is conclusive as to the authority of the deputy,^*' and a distinction

has been attempted between a certificate by a deputy and one by

the clerk through his deputy.*'

(C.) Official Capacity. — The official capacity of the attesting of-

ficer must appear from his certificate,** but this is sufficiently shown

where he certifies and signs as clerk of the court. *^ It is not nec-

essary to show that the latter is the legal custodian of the record.'*'*

But it must appear that he was clerk at the date of his certificate."^

(2.) How Made.— (A.) Generally. — No particular form of attes-

tation need be used except that it should be the form in use in the

otary of the court, and his official

capacity as prothonotary and the fact

that his attestation was in due form
were certified by the presiding judge,

the copy was held properly authenti-

cated under § 905 U. S. Rev. Stat.,

as the court could presume that the

prothonotary was the chief clerk of

the court and therefore the proper
person to make the attestation. Tre-
bilcox V. McAlpine, 46 Hun (N.
Y.) 469.

84. Morris v. Patchin, 24 N. Y.

394, 82 Am. Dec. 311; Willock v.

Wilson, 178 Mass. 68, 59 N. E. 757;
Williams v. Williams, 53 Mo. App.
617.

85. Lothrop V. Blake, 3 Pa. St. 483.

86. An objection to the admission
of a certified copy of a judicial rec-

ord of another state on the ground
that the certificate is signed by the

deputy clerk instead of the clerk is

not well taken. " The certificate of

the presiding judge that the attesta-

tion is in due form of law is conclu-

sive ais to the authority of the deputy
clerk to certify " in such state. Sted-

man v. Patchin, 34 Barb. (N. Y.) 218.

87. Where the certificate append-
ed to a transcript of a judgment ren-

dered in another state was attested

"D. H. N., Prothonotary, by P. Q.,

Deputy Prothonotary," it was held
that the act of the deputy should be
considered as the act of the principal

and that the certificate was not de-

fective ; and also in such case the

Vol. X

office of deputy prothonotary should

be presumed until the contrary is

shown. Greasons v. Davis, 9 Iowa
219, distinguishing Lothrop v. Blake,

3 Pa. St. 483. See also Steinke

V. Graves, 16 Utah 293, 52 Pac. 386.

Where a presiding judge certifies

that the attestation of a record made
by a deputy clerk, in the name of his

principal, is in due form of law, it

is sufficient, without going behind the

certificate, to inquire whether a dep-

uty has a right to so attest a writ

by the laws of his state. It is the

office of such a certificate to advise

courts of other states that such au-

thentication is in due form of law.
" It is true, that it has been held,

that an attestation by an under clerk

is not sufficient, nor would an at-

testation of a deputy, in his own
name ; but the attestation in this case

is in the name of the clerk, by an
officer of the law, we presume duly

authorized." Young v. Thayer, i

Greene (Iowa) 196.

88. Kirkland v. Smith, 2 Mart.

N. S. (La.) 497.

89. Vanwick v. Hills, 4 Rob. (La.)

140. See also Ritchie v. Carpenter, 2

Wash. 512, 28 Pac. 380.

90. Ordway v. Conroe, 4 Wis. 45

;

Ritchie v. Carpenter, 2 Wash. 512, 28

Pac. 380; Kingman v. Cowles, 103

Mass. 283.

91. Johnson v. Howe's Admrs., 2

Stew. (Ala.) 27.
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state whence the record comes."- The certificate of the judge is

conclusive evidence that the form used is correct.*^^

(B.) Seal.— The attestation of the clerk must be under the seal

of the court if it has one,"* and it is not sufficient that the seal is

affixed merely to the certificate of the judge."^ If the court has no
seal the certificate should show this fact."" An impression of the

seal on paper is sufficient— the use of wax or a paper wafer is

not required."^

92. Simons & Co. v. Cook, 29 Iowa
324; White V. Strother, 11 Ala. 720;
Trigg V. Conwa}', Hempst. 538, 24
Fed. Cas. No. 14.172; Edwards v.

Jones, 113 N. C. 453, 18 S. E. 500;
Craig V. Brown, Pet. C. C. 352, 6
Fed. Cas. No. 3.328; Crawford v.

Exrs. of Simonton, 7 Port. (Ala.)

no; Regan v. McCormick, 4 Har.
(Del.) 435._

93. United States. — Craig v.

Brown, Pet. C. C. 352, 6 Fed. Cas.
No. 3,328.

Alabama. — White v. Strother, 11

Ala. 720.

Dclazvare. — Regan v. McCormick,
4 Har. 435.

Indiana.— Catling v. Robbins, 8
Ind. 184.

lozva. — Young v. Thayer, i Greene
196; Simons & Co. v. Cook, 29 Iowa
324; Lewis V. Sutlifif, 2 Greene 186.

Missouri. — Grover v. Grover, 30
Mo. 400.

N ezv Ha m p shir e.— Folsom v.

Blood, S3 N. H. 434.

North Carolina. — Edwards v.

Jones, 113 N. C. 453, 18 S. E. 500.

South Carolina. — Schoonmaker v.

Lloyd, 9 Rich. L. 173.

Wisconsin. — Ordway v. Con roe, 4
Wis. 45.

The certificate of the presiding

Judge is the only evidence which can
be received as to the fact that the

clerk's attestation is in due form.
Trigg V. Conway, Hempst. 538, 24
Fed. Cas. No. 14,172; Harper v.

Nichol, 13 Tex. 151.

94. Turner v. Waddington, 3
Wash. C. C. 126, 24 Fed. Cas. No.
14,263; Allen V. Thaxter, i Blackf.

(Ind.) 399.

Wliere the clerk used the words
" my seal of office " instead of " the

seal of the court," it was held suffi-

cient. McCIain v. Winchester, 17

Mo, 49; Clark v. Depew, 25 Pa. St.

509, 64 Am. Dec. 717. See Cofifee v.

Neely, 2 Heisk. (Tenn.) 304.

The seal need not be attached to

records, but only to a clerk's certifi-

cate. Ritchie v. Carpenter, 2 Wash.
512, 28 Pac. 380.

95. Turner v. Waddington. 3
Wash. C. C. 126, 24 Fed. Cas. No.
14,263 ; Kirschner v. State, 9 Wis. 140.

Contra. — It is immaterial to which
certificate the seal of the court stands
in juxtaposition, the clerk's or that

of the presiding judge. The court
will consider it as annexed to the
proper certificate. Coffee v. Neely, 2

Heisk. (Tenn.) 304; Foster v. Tay-
lor, 2 Overt. (Tenn.) 190.

96. McFarland v. Harrington, 2
Bay (S. C.) 555; Hutchins v. Ger-
rish, 52 N. H. 205, 13 Am. Rep. 19.

Wherever the court whose record
is certified under the act of Congress
has no seal this fact should appear in

the certificate of the clerk or in that

of the judge. Craig v. Brown, Pet.

C. C. 352, 6 Fed. Cas. No. 3,328.

Where the attestation of the clerk

to a transcript of a judgment of an-
other state is not under seal, but the

fact that the court has no seal is re-

cited in the attestation clause and not
in the body of the certificate, and the

judge certifies that the clerk's certifi-

cate is in due form of law. that he is

clerk, that his signature is genuine
and that his official acts are entitled

to full faith and credit, the authenti-

cation is sufficient. Simons & Co. v.

Cook. 29 Iowa 324, distinguishing
Craig V. Brown, Pet. C. C. 352, where
the justice's certificate failed to state

that the clerk's certificate was in due
form, and the clerk " only certified

as to the seal used as a substitute,

that none had been provided by the

state, thus leaving the fact of the

non-existence of the proper seal to

argimient.
97. Hunt V. Hunt (N. J. Eq.), 9

Atl. 690.
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Private Seal. — Where the court has no seal, an attestation by the

clerk under his private seal has been held proper/-*®

f. Judge's Certificate. — (1.) Generally. — The act requires a cer-

tificate by the judge or presiding magistrate that the clerk's attes-

tation is in due form; hence a record or copy not so certified is not

admissible.'*'' A certificate attesting merely the official capacity of

the clerk and the genuineness of his signature is not sufficient ;^

nor is a certificate to those facts necessary under the act ; all that

is required is a certificate that the attestation is in due form.-

(2.) Seal.— The certificate of the judge provided for in the act

need not be under seal.'"

(3.) Connection of Certificate With Attestation. — The judge's certifi-

cate must be so connected with the preceding attestation as to show
that it refers to the attestation.*

(4.) By Whom Made.— (A.) Generality. — The act provides that the

certificate shall be by " the judge, chief justice, or presiding mag-
istrate " of the court from which the record comes, and this fact

98. The certificate of the clerk to

the judicial record of a sister state

although under his private seal is

sufficient if he certifies that there is

no seal of the court, and the presid-

ing judge certifies that the clerk's cer-

tificate was in due form. S'trode v.

Churchill, 2 Litt. (Ky.) 75.

99. Alabama. — Holly z^. Flournoy,

54 Ala. 99.

Connecticut. — Smith v. Brockett,

69 Conn. 492, 38 Atl. 57.

Illinois. — Brackett v. People, 64
111. 170.

Missouri. — Duvall v. Ellis, 13 Mo.
203 ; Williams' Admr. v. Hall, 16

Mo. 426.

Nchi-aska. — Westerman v. Shep-
pard, 52 Neb. 124, 71 N. W. 950.

N'cw York.— Smith v. Blagge, i

Johns. Cas. 238.

Oregon. — Pratt v. King, i Or. 49.

Pennsylvania. — Snyder v. Wise, 10

Pa. St. 157.

Virginia. — Gornto v. Bonne3% 7
Leigh 234.

_

Wisconsin. — Ordway v. Conroe, 4
Wis. 45.

A certificate by the presiding judge
that the person attesting the record
as clerk was such at the time and
that full faith and credit was due to

his official acts, is not a sufficient

compliance with the act of Congress
requiring a certificate that the attes-

tation is in due form. Trigg v. Con-
way, HenipsL 538, 24 Fed. Cas. No.
14,172.

VoL Z

"The certificate of such judge or

magistrate being the evidence pre-

scribed by law that due form has

been observed in the attestation is at

once indispensable and conclusive."

Folsom V. Blood, 53 N. H. 434.

1. Craig V. Brown, Pet. C. C. 352,

6 Fed. Cas. No. 3,328; Shown v.

Barr, 33 N. C. 296.

2. United States. — United States

V. Wood, Brun. Col. Cas. 456. 2

Wheel. Cr. Cas. 325, 28 Fed. Cas. No.
16,757; Ferguson v. Harwood, 7
Cranch 408; Craig v. Brown, Pet. C.

C. 352, 6 Fed. Cas. No. 3,328.

Alabama. — Brown v. Adair, I

Stew. & P. 49; Linch z\ JNIcLemore,

15 Ala. 632. See Merriwether v.

Goran, 2 Port. 199, 27 Am. Dec. 650.

Dela-tvare. — Regan v. McCormick,
4 Har. 435. But see Hollister v. Arm-
strong. 5 Houst. 46.

Illinois. — Ducommun v. Hysinger,

14 111. 249.

Kansas. — Haynes v. Cowen, 15

Kan. 637.

Missouri. — McQueen v. Farrow, 4
Mo. 212.

3. Greasons v. Davis, 9 Iowa 219.

4. A certificate on a separate piece

of paper and not on the proceedings
themselves is insufficient. McFarland
V. Harrington, 2 Bay (S". C.) 555;
Norwood V. Cobb, 20 Tex. 588, and
see supra, III, 2, D, x, (4.).

Where a copy of the record of a

foreign judgment was attested by the

clerk under tlie seal of the court, and
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must appear from the certificate or the record itself," an additional

certificate by the clerk to this efifect is unavailing.'^

But if there is nothing to show that the court is composed of

more than one judge, a certificate purporting to be by the judge of

the court is sufficient without designating him as the sole or pre-

siding judge/
And where it otherwise appears that the judge certifying is the

attached thereto was a copy of an
execution attested in like manner ex-

cept that it was of a subsequent date,

and immediately following the last

attestation and attached thereto was
a certificate of the chief justice of

the court to the effect that the one
who signed as clerk was the clerk

of the court, and " that the forego-

ing signature purporting to be his is

genuine and that the seal thereto by
him affixed is the seal of said Su-
preme Judicial Court, and that the

foregoing attestation is in due form
of law," it was held that the judge's

certificate was not a sufficient com-
pliance with the act of Congress be-

cause it referred only to the last

preceding attestation, the one to a

copy of the execution. Burnell v.

Weld, 76 N. Y. 103.

5. United States.— United States

f. Biebusch, i Fed. 213.

Alabama. — Brown z'. Johnson, 42
Ala. 208; Elliott V. McClelland, 17

Ala. 206; Johnson v. Howe's Admrs.,
2 Stew. 27.

Georgia. — Settle v. Alison, 80 Ga.

201, 52 Am. Dec. 393 (in which the

copy was from the records of a
county court. The judge's certifi-

cate stating that he was the presid-

ing magistrate of that county was
held insufficient because not showing
that he presided over the county
court).

Kentucky. — WMer v. Cralle, 8 B.

Mon. II.

Louisiana.— Kirkland v. Smith, 2

Mart. N. S. 497.

Mississippi. — Strong r. Runnels, 2
How. 667; Bates v. McCully, 27
Miss. 584.

Missouri. — Barlow t\ Steel, 65
Mo. 611.

Oregon.— Pratt v. King, i Or. 49.

Pennsylvania. — Lothrop v. Blake.

3 Pa. St. 483.

Texas. — Harper v. Nichol, 13

65

Tex. 151 ; Randall v. Burtis. 57 Tex.

The certificate of a judge styling

himself "one of the judges" of a
court is not a sufficient compliance
with the act. Stewart v. Gray,
Hempst. 94, 23 Fed. Cas. No. 13,428a.

A certificate to the record of an-
other state which recites " I, A. K.,

iirst justice of county court of M.,
in state of Virginia, do hereby cer-

tify," etc., is not sufficient under act

of Congress, at best, without proof

that by the law of that state, the

first, or oldest justice of the court

was chief or presiding justice or

magistrate. Hudson v. Daily, 13

Ala. 722.

The certificate of the judge that

he IS the presiding judge is good
evidence of the fact. Hutchinson v.

Patrick, 3 Mo. 65.

A certificate to the record of a
sister state as follows :

" I, J. J., one
of the chancellors of the said state,

and in turn presiding chancellor for

said district, do hereby certify,"

etc., appears on its face to be made
by the proper person and conforms
to the requisites of the act of Con-
gress. Taylor v. Kilgore, 33 Ala.

214.

Successor— Although the judg-

ment of a court of another state was
rendered by one judge, the transcript

thereof may be certified by his suc-

cessor. Young V. Thayer, i Greene

(Iowa) 196.

6. Taylor v. McKee, 118 Ga. 874,

45 S. E. 672.

7. Keyes v. Mooney. 13 Or. 179,

9 Pac. 450; Low V. Burrows, 12 Cal.

181 ;
Jones v. Hunter, 6 Rob. (La.)

235; Butler V. Owen, 7 Ark. 369;

Central Bank of Georgia v. Veasey,

14 Ark. 671 ; People v. Smith, 121

N. Y. 578. 24 N. E. 852. distinguish-

ing Morris v. Patchin, 24 N. Y. 394.

A certificate by the judge that he

Vol. X
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sole judge it is not necessary for the certificate to recite this fact.*

Where, however, it appears that there are other judges of the

court or that another judge is chief justice or presiding magistrate,

a certificate by a judge of the court is not sufficient."

It is not essential that the judge in describing himself use the

words of the act if the language used sufficiently shows his of-

ficial position.^^

Nor is it necessary that his position appear from the certificate

;

it is enough that the record or transcript shows it."

(B.) When Certificate Is by Presiding Judge of a Circuit, District or

Department.— When the certificate is made by the presiding judge

of a specified circuit, district or department it must be made to ap-

pear that the court from which the record or transcript comes is

within the designated circuit, district or department.^-

But the fact that a record purporting to be from one circuit or

district is attested by the clerk and judge of a differently numbered

is "the judge of the court" suffi-

ciently shows that he is the sole

judge under the federal statute.

Willock V. Wilson, 178 Mass. 68, 59
N. E. 757.

8. State V. Hinchman, 27 Pa. St.

479 (where it appears from the rec-

ord) ; Mudd V. Beauchamp, Litt. Sel.

Cas. (Ky.) 142.

The omission to state in the cer-

tificate appended to an exemplifica-

tion of a will and of the probate

thereof in another state, that the

judge who certifies to the correct-

ness of the copy is presiding judge,

is immaterial, where it is well known
that probate courts of that state are

composed of but one judge. Jones v.

Hunter, 6 Rob. (La.) 235.

Although the judge's certificate

that the attestation of the clerk is in

due form does not show whether he
was sole judge, chief justice or pre-

siding magistrate of the court whose
record is sought to be proved, it is

sufficient where it appears from the

law of the state governing the or-

gjinization of a court that it con-

sisted of a single judge, and for this

purpose the court takes judicial no-
tice of the state law. Bennett v.

Bennett, i Deady 299, 3 Fed. Cas.

No. 1,318.

9. Lothrop V. Blake. 3 Pa. St.

483 ; Van Storck v. Griffin, 24 N. Y.

304, 82 Am. Dec. 311.

10. McKenny v. Gordon, 13 Rich.

(S. C.) 40 (certificate by "chair-

man" of the court). See also Geron

Vol. X

v. Felder, 15 Ala. 304; Williams v.

Williams, 53 Mo. App. 517.

President Judge— A signature J.

T., "president judge of the court of

common pleas for said county," is a

sufficient compliance with the re-

quirements of the act of Congress as

to the certificate by the presiding
judge. Sheriff v. Smith, 47 How.
Pr. (N. Y.) 470. See also Erb v.

Scott, 14 Pa. St. 20. And a cer-

tification as " president " of the court
omitting the word "judge" has been
held sufficient. Gavitt v. Snowhiu,
26 N. J. L. 76.

11. Mudd V. Beauchamp, Litt.

Sel. Cas. (Ky.) 142. But see Pratt
V. King, I Or. 49; Taylor v. McKee,
118 Ga. 874, 45 S. E. 672; Randall v.

Burtis, 57 Tex. 362.

12. Elliott V. McClelland, 17 Ala.

206; Taylor v. McKee, 118 Ga. 874,

45 S. E. 672; Buck V. Grimes, 62 Ga.

605 ; Brown v. Johnson, 52 Ala. 208.

A judge's certificate reciting that

he is the "presiding judge of the su-

preme court of the state of New
York in the seventh judicial district,"

and that the said C. R. is clerk of
said court, was held insufficient be-

cause it did not appear that the judge
was of the same court as the clerk

whose certificate recited merely that

he was clerk of the county of Liv-
ingston. The judge's certificate

should have shown that Livingston
county was within the seventh judi-

cial district. Phelps v, Tilton, 17
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circuit or district does not render the transcript inadmissible where
it sufficiently appears that they were the officers of the court in

question. ^^

(C.) Court Consisting of Several Judges of Equal Rank.— Where
the court from which the record comes consists of several judges of

equal rank, it seems that in some jurisdictions authentication in the

manner provided by the act of Congress is impossible unless one of

them is actually presiding.^* In other jurisdictions, however, it

Ind. 423. To the same efifect, Barlow
V. Steel, 65 Mo. 611.

13. The transcript of a judgment
purporting to be rendered in the

county of A., state of Illinois, before

Judge S., judge of tenth judicial

circuit, and attested by the clerk of

the sixth judicial circuit, and certified

to be in due form by Judge W., as

judge of sixth judicial circuit, is

properly admitted in evidence where
it sufificiently appears that Judge S.

was judge of the circuit court held
in A. county, Illinois, where judg-
ment was rendered,— the difference

in numbering of circuits which are
subject to legislative change is im-
material. Taylor v. Heitz, 87 Mo.
660.

Where a transcript of a judgment
rendered in Mississippi was attested

by the "clerk of the circuit court in

and for the county of Adams " and
showed that the judgment was ren-

dered in 1842 in the circuit court
held before the presiding judge of
the third judicial district, and the

judge described himself in his cer-

tificate, dated in 1857, as the " Pre-
siding Judge of the first judicial dis-

trict of the State of Mississippi,

which includes the county of
Adams;" it was held that the judge's

certificate was sufficient prima facie

evidence of his official character and
of the fact that Adams county was
within the district over which his

jurisdiction extended. Since the

constitution of the state authorized
the legislature to arrange the coun-
ties into judicial districts and to

change such arrangement at its dis-

cretion, it would be assumed that

Adams county was within the third

judicial district in 1842, and in the

first judicial district in 1857. " The
precise point of the exception is, that

the plaintiff was bound to prove, oth-

erwise than by the certificate, that

Adams county was in the first dis-

trict at the time it was given. We
think that, prima facie, we are to re-

gard the magistrate as holding the

official situation which, by his certifi-

cate, he professes to occupy, and his

certificate imports, as has been men-
tioned, that he is the presiding judge
of the court before which the judg-
ment was rendered. If it were strict-

ly a foreign judgment which was in

question, the law would be different.

In such cases, the existence of the
court and the official characters of
the officers must be proved before
effect can be given to the judgment.
But courts, in this class of cases,

recognize without proof the courts
and judges of the same common gov-
ernment."' Hatcher v. Rocheleau,
18 N. Y. 86.

14. In Stephenson v. Bannister, 3
Bibb (Ky.) 369, a copy of a judicial

record from another state was at-

tested by the clerk with the seal of
the court, and this attestation was
certified by two judges to be in due
form. One of the judges stated him-
self to be the judge " that presided,
and one of the judges of the superior
courts of law of said state;" the oth-
er judge called himself " the senior
judge of the courts of law of the

state of South Carolina." These cer-

tificates of the judges were held not
a sufficient compliance with the act

of Congress, since they do not show
that either judge was tJic judge or
the presiding judge or magistrate of
the court at the time the certificates

were given. " Cases no doubt may
occur in which no judge can with
truth or propriety, except at partic-

ular times, be denominated the

judge, chief justice, or presiding
judge or magistrate of a particular

court; as where different judges con-
stitute the same court at different

times by rotation, an instance of

Vol. X
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has been held that any one^"' or alP*'' of the judges may make the

required certificate.

g. Certificate by Clerk to Ofticial Capacity of Judge. —A certifi-

cate by the clerk to the official capacity of the judge or presiding

justice is unnecessary,^" and is not evidence of what it states.^^

But where a transcript is properly authenticated in the manner
required by the act of Congress, the fact that the clerk of the

court has appended such an additional unnecessary certificate does

not render the transcript inadmissible.^^

h. Defects in Certificate. — (1.) Generally.— Defects in a certifi-

cate which are merely clerical do not render the copy or record

inadmissible,-^ and the same is true as to the defects or omissions

which is to be found in the organi-

zation of the general court of this

state. But it does not follow that

any judge of a court thus organized

may certify a record when he is not

the judge, chief justice or presiding

judge, because he had been before, or

might be thereafter possessed of that

character. The only inconvenience

that results from cases of that kind,

is the delay that in some instances

must occur in waiting until some
judge is qualified by his situation

to give the requisite certificate. This
inconvenience, though perhaps of

more frequent occurrence, is not
greater than may be produced in

other cases by the absence, death,

resignation or removal of a judge;
and these are evidently cases not
provided for by the act of Congress.

Whether they were not foreseen, or

were intentionally omitted, cannot
be certainly told, nor is it material

for in neither case is it competent
for a court to supply the defect."

See also Stewart z: Gray, Hempst.

94, 23 Fed. Cas. No. 13,428a.

15. Orman v. Neville, 14 La. Ann.
392; Woodley v. Findlay, 9 Ala. 716
(it must be shown that such is the

organization of the court).

A certificate by " one of the judges
of the supreme court of errors and
appeals of Tennessee," is sufficient,

the law appointing no chief justice

or presiding magistrate of the court.

Such peculiarity may be shown by
the certificate of the judge. Huff v.

Campbell, i Stew. (Ala.) 543. See
also Foster v. Taylor, 2 Overt.

(Tenn.) 190.

16. Jordan z'. Black, i Rob. (La.)

Vol. X

575; Arnold v. Frezier, 5 Strobh.

(S. C.) 33.
17. Gavit v. Snowhill, 26 N. J. L.

76; Hackney v. Williams, 6 Yerg.

(Tenn.) 340.
18. Taylor v McKee, 118 Ga. 874,

45 S. E. 672.

19. A chancery record from an-

other state attested by the clerk and
presiding judge in the form required

by the act of Congress cannot prop-

erly be objected to because there is

appended an additional clerk's cer-

tificate not inconsistent with the

proper one but rather corroborative

of it. Such additional certificate

could not vitiate the transcript.

Weeks v. Downing, 30 Mich. 4.

Where the authentication of a
judicial record from another state is

in accordance with the act of Con-
gress, an additional certificate by
the clerk as to the official character

of the presiding judge though not

required is a mere superfluity and
does not vitiate the preceding cer-

tificates or render the copy inad-

missible. Young V. Chandler, .13

B. Mon. (Ky.) 252.

20. Where the judge's certificate

to record from court of sister state

bears date anterior to the date of at-

testation by the clerk, but refers to

latter as then in existence, the dis-

crepancy is presumed to be clerical

and disregarded. Keyes z'. Mooney,
13 Or. 179, 9 Pac. 400.

Date— Where the certificate of

the judge was not dated but was pre-

ceded and followed by certificates of

the clerk, the first as to the correct-

ness of the transcript, dated the i8th,

and the other as to the official capac-
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which are supplied by other portions of the certificate itself.-^

(2.) Defective Certificates Supplementing Each Other. — Although the

certificates to two transcripts, which are both fatally defective^ when
taken together supplement each other in the respects in which each

is defective, they are not admissible.--

i. When Judge Is Also Clerk of His Court. — (1.) Generally.

The fact that the judge of a foreign court is also cleric of his own
court does not prevent him from authenticating his record or a

copy under the act of Congress, where he certifies in both ca-

pacities.-'''

(2.) A Single Certificate is sufficient if it embraces an attestation

ity of the judge, dated the 31st of

July, it was held that the defect in

the judge's certificate was cured, al-

though the last certificate of the

clerk was superfluous. Lewis t'. Sut-

liff, 2 Greene (Iowa) 186.

Signature.— The transcript of a
judgment of a sister state is not in-

admissible merely because the pre-

siding judge in his certificate signed
his Christian name merely by the in-

itials. Old Wayne Mut. L. Assn. v.

McDonough, 164 Ind. 321, 73 N. E.

703.

21. Although there is a blank in

the certificate where the word " rec-

ord " or judicial proceedings should
have been inserted the copy is never-
theless admissible if sufficient ap-
pears in the certificate to supply the

deficiency. Schoonmaker v. Lloyd,

9 Rich. L. (S. C.) 173-

22. Where the clerk's certificate

to a transcript of the judgment of

a justice of another state is fatally

defective in failing to state that the

officer before whom the proceedings
were had was justice of the peace
of the same county as the clerk, and
the clerk's certificate to a second
transcript of the same proceedings

obtained to correct the mistake in

the first was defective in another es-

sential particular but supplied the

defect in the first, it was held that

the two transcripts were not admis-

sible when offered together, although

they supplemented each other in the

respects in which each was defective.

Guesdorf z: Gleason, 10 Iowa 495.

23. United States. — Catlin v. Un-
derbill, 4 McLean 199, 5 Fed. Gas.

No. 2,523.

Alabama. — Dozier v. Joyce, 8
Port. 303; Huff V. Cox, 2 Ala. 310.

California. — Low v. Burrows, 12

Cal. 181.

Illinois. — Spencer v. Langdon, 21

111. 192.

lozva. — Rowe v. Barnes, loi Iowa
302, 70 N. W. 197; Roop V. Clark,

4 Greene 294.

Mississippi. — Jordan v. Thomas,
31 Miss. 557.

_

Pennsylvania. — State v. Hindi
man, 27 Pa. St. 479.

South Carolina. — Sally v. Gunter,

13 Rich. L. 72.

Te.vas. — Welder v. McComb, 10

Tex. Civ. App. 85, 30 S. W. 822.

West Virginia. — Wilson v. Phoe
nix Powder Mfg. Co., 40 W. Va
413, 21 S. E. 1035.

Wisconsin. — Keith Bros. & Co. v.

Stiles, 92 Wis. 15. 64 N. W. 860, 65
N. W. 860.

A certificate of proceedings before
the court of ordinary in a sister state,

where the judge acts as clerk of
his own court, is good evidence
under act of Congress, when such
certificate has seal of the court, is

certified by the clerk, and the same
person, in his capacity of judge, de-

clares attestation to be in due form.
Pagett V. Curtis, 15 La. Ann. 451.

Where an exemplification of the

proceedings of the probate court of

a sister state is offered in evidence
it will be presumed that tbe probate
court is a court of record, and the

certificate of the judge that he is ex-

ofificio clerk, that he has no official

seal and that he has jurisdiction

under the laws of his state, is a

sufficient authentication of the rec-

Vol. X
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as clerk and the required certificate as judge ; it is not necessary

that there be two separate certificates.^* It is essential, however,

that there be an attestation as clerk and a certificate as judge as to

the method of attesting, one certificate b}' the judge as to the cor-

rectness of the copy or authenticity of the record is not enough,-^

ord under the act of Congress. " The
act of Congress .... contem-

plates, it is true, that the court shall

have a clerk and a judge. But there

is nothing in this act which makes
it necessary that these officers be the

same persons. The implication, is

perhaps, a clear one, that the court

shall be a court of record, as this

seems to follow from the existence

of a clerk. It has been often decided

that where, by the law organizing

the court, the judge is ex-oiJicio the

clerk, as is common, especially in

probate courts, the certificate setting

forth these facts, and signed by the

judge, is sufficient. . . . There
are decisions to the eflfect that the

law of the state organizing the court,

must, in cases of statutory courts,

be produced : 3 Wend., 263 ; 7 Wend.
435. But there are many authorities

the other way : Ripple v. Ripple, i

Rawle, 386; Thomas v. Tanner, 6

Monroe, 53; 4 Phillip's Ev., (Cow-
an) 61, 62, 71, 77; and we ^hink

this latter view most consistent with
principle, since it facilitates the oper-

ation of the constitutional provision

to give full faith to the records and
judicial proceedings of other states.

Prima facie the certificate of the

judge of the court, as to its powers
and the mode of its organizaion, may
well be accepted for true. If the

fact be different, it seems to us that

the burden of producing the law
ought, in such cases, to be on the

other party." Cox v. Jones, 52 Ga.

438.

Justice Court— Bissell v. Ed-
wards, 5 Day (Conn.) 363. See
infra, VII, 2, D, d, (2.).

24. Keith Bros. & Co. v. Stiles,

92 Wis. 15, 64 N. W. 860, 6^ N. W.
860; Low V. Burrows, 12 Cal. 181.

A copy of the probate of a will

from another state was held suf-

ficiently authenticated by a certifi-

cate signed by S. C. B., who certified

that he was register and as such both

Vol. X

clerk and judge of the register's

court, and certified in both capacities.
" The objection to the authentica-

tion to the probate of the will from
Delaware that it consisted of only

one certificate made by the same
officer in his capacities of judge and
clerk is not well taken." Welder v.

McComb, 10 Tex. Civ. App. 85, 30
S. W. 822.

Where under the laws of another
state the ordinary is both judge and
clerk of the court of ordinary, a

single certificate therefore, made by
him as " ordinary " to a transcript

of a record from that court, is suf-

ficient to entitle record to admission
in this state, if it contain the essen-

tial statements of the certificate of

both judge and clerk according to

act of Congress, and it is not nec-

essary that the ordinary should cer-

tify separately. Jordan v. Thomas,
31 Miss. 557.

25. Sherwood v. Houston, 41
Miss. 59.

Since a surrogate acts as his own
clerk he may certify to the correct-

ness of a copy of his records in that

capacity and also make a certificate

as the judge of the court. But one
certificate as to the correctness of

the copy is not a sufficient compli-
ance with the act of Congress. Cat-
lin V. Underbill, 4 McLean 199, 5
Fed. Cas. No. 2,523.

Under the code requiring a copy of
a judicial record from another state

to be authenticated in substantially

the same manner as provided by the

act of Congress, the certificate of
the judge reciting that by the laws of
the state he is both clerk and
judge is not sufficient. " The au-
thentication in question was not

signed by the clerk of the court as

such with the seal annexed, nor did

the certificate of the county judge
show that the attestation was in

due form of law." Rowe v. Barnes,
loi Iowa 302, 70 N. W. 197.
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though iH some cases it seems to have been held to the contrary.^®

j. Transferred Records. — Where the records of a court of an-

other state have on a change in the form of government or in the

organization of the courts been transferred to another court, a

copy of such record authenticated by the otBcers of the latter court

in accordance with the act of Congress is competent evidence with-

out proof of the law authorizing the transfer, or showing that the

clerk of the latter court was the proper custodian of such record.-^

The fact that the transfer has been made may sufificiently appear

from the certificate of either the clerk-^ or the judge.-''

k. Other Modes of Aitthcnticat'ion. — (l.) Act of Congress Not Ex-

clusive.— The act of Congress providing a method for authenticat-

ing judgments is not exch^sive, and the states may provide other

26. Wilson v. Phoenix Powder
Mfg. Co., 40 W. Va. 413, 21 S. E.

1035-

Letters of administration from an-
other state certified under the seal

of the probate court by the sole pre-

siding judge, by whom the records

are kept, there being no clerk, are

admissible in evidence. Spencer v.

Langdon, 21 111. 192.

27. Capen v. Emery, 5 Mete.

(Mass.) 436; Taylor v. Barron, 35
N. H. 484; Catling v. Robbins, 8 Ind.

184; Manning v. Hogan, 26 Mo. 570;
Tittman v. Thornton, 107 Mo. 500, 17

S. W. 979, 16 L. R. A. 410.

Thomas v. Tanner, 6 Mon. (Ky.)

52, holding that a transcript of the

records of a probate court for the

territory from which the state of

Missouri was afterwards made, cer-

tified after the establishment of the

state in accordance with the act of

Congress by the officers of the county
court where the record purported to

be kept, was competent evidence

without proof of the laws of the state

causing the transfer of the records,

or without showing that the clerk of

the county court was the proper
custodian thereof.

A copy of the records of one court

of a sister state which have been

transferred to another court of that

state if authenticated by the certifi-

cates of the clerk and presiding

judge of the latter court is admissi-

ble in evidence. The fact that the

c'erk does not style himself clerk of

the former court but states that he is

keeper of the records of that court

is no objection to the competency of

the evidence. It is presumed that

such former court was abolished or

that the laws of that state have

placed the records thereof in the

custody of another clerk. Strode v.

Churchill, 2 Litt. (Ky.) 75.

28. Tittman v. Thornton, 107 Mo.

500, 17 S. W. 979, 16 L. R. A. 410;

Darrah z\ Watson, 36 Iowa 116;

Catling V. Robbins, 8 Ind. 184.

The transcript of a judgment of a

county court of the state of Virginia

before its division by the formation

of the state of West Virginia there-

from, authenticated by a certificate of

the clerk of a circuit court of West
Virginia showing that the said

county court of Virginia has been
abolished or discontinued and its

records and proceedings transferred

to the said circuit court of West
Virginia, and that the clerk of the

latter is the lawful custodian of

the records and proceedings of the

former and under seal of the court,

and further authenticated by the cer-

tificate of the judge of such circuit

court as to the official character of

the clerk and the fact that his attes-

tation is in due form, was held prop-

erly admitted against the objection

tliat the certificate of the clerk was
not proper evidence of the fact of

the transference of the records, but

that the statutes of the states should

have been produced." Darrah v.

Watson, 36 Iowa 116.

29. Capen v. Emery, 5 Mete.

(Mass.) 436.

Vol, X
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methods not inconsistent therewith, or the common law method
may be resorted to.^°

Thus an examined or sworn copy may be used.^^

The records and proceedings of a' court to which the act does

not apply may be proved by the common law methods. "-

(2.) Statutes. — In many states are statutes regulating the method
of proving the records and proceedings of the courts of sister

states.^^ Authentication in the manner specified in such a statute is

30. Georgia. — Sloan v. Wolfs-
feld, no Ga. 70, 35 S. E. 344; Good-
wyn V. Goodwyn, 25 Ga. 203.

Illinois. — People v. Miller, 195 111.

621, 63 N. E. 504-

Indiana. — Ansley v. Meikle, 81

Ind. 260.

Iowa. — Tomlin v. Woods, 125
Iowa 367, loi N. W. 135; Lattourett

^. Cook. I Iowa i, 63 Am. Dec. 428.

Massachusetts. — Kingman v.

Cowles. 103 Mass. 283.

Michigan. — Dean v. Chapin, 22

Mich. 275.

Missouri. — Etz v. Wheeler, 23
Mo. 449.

Pennsylvania. — Lothrop v. Blake,

3 Pa. St. 483; Otto V. Trump, 115

Pa. St. 425, 8 Atl. 786.

Tennessee. — Coffee v. Neely, 2

Heisk, 304.

Wisconsin.— Ordway v. Conroe, 4
Wis. 45.

The federal statute providing for

the method of authenticating records

of the courts of a foreign state is

not exclusive, and although the rec-

ord in a particular case is not authen-

ticated in accordance therewith if

the authentication is sufficient under
the statute of the state where it is

offered in evidence the copy of the

record is admissible. Willock v.

Wilson, 178 Mass. 68, 59 N. E. 757;
Droop V. Ridenour, 11 App. Cas. (D.

C. ) 224.

31. Goodwyn v. Goodwyn, 25 Ga.

203.

32. Duvall V. Ellis, 13 Mo. 203.

33. California. — Bean v. Loryea,
81 Cal. 151, 22 Pac. 513.

Iowa. — Simons & Co. v. Cook, 29
Iowa 324 (judge's certificate need not

be by presiding judge but may be

made by any judge of the court).

Minnesota. — Merz v. Chicago & N.

W. R. Co., 86 Minn. 33, 90 N. W. 7
(certificate must show that compari-

Vol. X

son between copy and original was
made).

Mississippi. — Johnson v. Martin,

68 Miss. 330, 8 So. 847.

Nebraska. — Linton v. Baker, 96 N.

W 251 ; Comstock v. Kerwin. 57 Neb.
I. 77 N. W. 387.

Pennsxlvania. — Otto v. Trump,
IIS Pa. St. 425, 8 Ati: 786.

Washington. — Ritchie v. Carpen-
ter, 2 Wash. 512 (certificate by judge
not required).

West Virginia. — Thrasher v. Bal-

lard, 33 W. Va. 285. 10 S. E. 411. 25
Am. St. Rep. 894 (relating to Vir-

ginia records).

A certificate by the clerk under
" his seal of office " is in literal com-
pliance with the Tennessee statute

and is therefore sufficient. Coffee v.

Neely, 2 Heisk. (Tenn.) 304.

Where an offered copy is not at-

tested according to the act of Con-
gress the certificate of the clerk must
conform to the state statute and must
recite that he has compared the copy
with the original and that it is a cor-

rect transcript therefrom. Hackett v.

Bonnell, 16 Wis. 471 ; Ordway v.

Conroe, 4 Wis. 45.

Under the Georgia code the judg-
ments of other states must be authen-

ticated either in the manner pre-

scribed by act of Congress or by the

great seal of the state, and parol evi-

dence alone or in connection with

docket entries, whether an original or

a copy, is not admissible to establish

the rendition of a judgment by a jus-

tice of the peace in Alabama, or to

prove the contents of such a judg-

ment. Tharpe v. Pearce, 89 Ga. 194,

IS S. E. 46.

§ 13, ch. 51, p. 860. Hurd's Stat.

1899, provides that the records of

courts may be proved by a copy
thereof, certified under the hand of

the clerk having the custody thereof

and the seal of the court. This stat-
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sufficient.^* But states have no lawful power to prescribe anything
in addition to the requirements of the act of Congress.^^

Under a statute providing for the admission of a record or a

copy certified by the clerk, the certificate need not show that the

clerk is the legal custodian of the record.
'""^

(3.) Justice Court.— The records and proceedings of a justice court

may be proved in any method competent at common law for prov-

ing foreign judicial records and proceedings.^' The matter is pro-

vided for by statute in some states. ^^

(4.) Proceedings Not of Record. — The proceedings of a court of a

ute is not inconsistent with the act of
Congress providing a method of
authenticating the judgments of sis-

ter states and appHes to foreign judg-
ments as well as domestic. People
V. Miller, 195 III. 621, 63 N. E. 504;
Garden City Sand Co. v. Miller, 157
111. 225, 41 N. E. 753-

34. Ordway v. Conroe. 4 Wis. 45;
Garden City Sand Co. v. Miller, 157
111. 225, 41 N. E. 753 ; ]\Iatthew Ellis

Estate, 55 Minn. 401, 56 N. W. 1056,

43 Am. St. Rep. 514, 23 L. R. A. 287;
Sloan V. Wolfsfeld, no Ga. 70, 35 S.

E. 344; Goodwyn v. Goodwyn, 25
Ga. 203; Coffee v. Neely, 2 Heisk.
(Tenn.) 304.
A record certified under the clerk's

seal of office, if that be not the seal

of the court, though not in compli-
ance with United States statute, is

admissible under the code, as the
method of authentication prescribed
by Congress is not exclusive. Coffee
v. Neely, 2 Heisk. (Tenn.) 304.

" While it is clear that a legislature

of a state could not require a greater
amount of proof than that prescribed
by act of Congress, it would seem
clear that a statute of a state may re-

quire less, and that such an act would
not be in derogation of the constitu-

tion of the United States." Parke v.

Williams, 7 Cal. 247.

Probate of Will. — For statutes

relating to the method of proving
wills probated in a sister state, see
Conrad v. Kennedy, 123 Ga. 242, 51

S. E. 299; Porter v. Bevill, 2 Fla.

528; Harris v. Anderson, 9 Humph.
(Tenn.) 779; Wickersham z'. John-
ston, 104 Cal. 407, 38 Pac. 89; Knight
v. Wall, 19 N. C. 125; and article
" Wills."

35. Parke v. Williams, 7 Cal. 247.

36. Bean v. Loryea, 81 Cal. 151, 22
Pac. 513.

"The clerk is the proper custodian
of the records and the seal of the

court attached to his certificate attests

the possession of the record in the

person who certifies. Records so cer-

tified are always received as true
prima facie without proof in the first

instance of their genuineness or of

the ofificial character of the person
who assumes to act in such official

capacity." Kingman v. Cowles, 103

Mass. 283.

37. Mahaurin v. Bickford, 6 N. H.
567; Robinson v. Prescott, 4 N. H.
451; Blackwell v. Glass, 43 Ark. 209;
Pelton V. Platner, 13 Ohio 209; King
V. Van Gilder, i Chip. (Vt.) 59;
Winham v. Kline, 77 Mo. App. 36.

38. Smith v. Petrie, 70 Minn. 433,

73 N. W. 155 ; Draggoo v. Graham, 17

Ind. 427 ; Ault i'. Zehering, 38 Ind.

429; McGee & Richardson v. S'hef-

field, 3 Stew. & P. (Ala.) 351; Tom-
lin V. Woods, 125 Iowa 367, loi N.
W. 135. See Pelton v. Platner, 13

Ohio 209 ; Kuhn v. Miller's Admr.,
Wright (Ohio) 127; Trade v. Mc-
Kee, 2 111. 557.

Where a statute provides for the

admission of transcripts of the judg-
ments of justices of the peace within
an adjoining state, it applies only to

contiguous states. Bent v. Glaenzer,

17 Misc. 569, 40 N. Y. Supp. 657.

Under a Michigan statute provid-

ing that proceedings before a foreign

justice of the peace may be proved
by a transcript certified by the justice

and authenticated by a certificate of

the clerk of any court of record of

the same county or district under his

official seal, setting forth the genuine-
ness of the justice's signature and his

official capacity at the date of the

proceedings, a certificate signed as
" county clerk of Anador County,
California " without any certification

Vol. X
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sister state which properly rest in parol must be proved according
to the common law method, since they are not covered by the act

of Congress.^^

E. Non-Judicial Records and Documents. — a. Generally.
By act of Congress it is provided that all records and exemplifica-

tions of books which may be kept in a public office of any state or
territory, or of any country subject to the jurisdiction of the United
States, not appertaining to a court, shall be proved or admitted in

any court or office in any other state or territory, or in any such
country, by the attestation of the keeper of the said records or

books and the seal of his office annexed, if there be a seal, together
with a certificate of the presiding justice of the court of the county,
parish or district in which such office may be kept, or of the gov-
ernor, or secretary of state, the chancellor or keeper of the great
seal of the state, or territory, or country that the said attestation

is in due form and by the proper officers. If the said certificate is

given by the presiding justice of a court it shall be further authen-
ticated by the clerk or prothonotary of the said court, who shall

certify under his hand and the seal of his office that the said pre-

siding justice is duly commissioned and qualified; or if given by
such governor, secretary, chancellor or keeper of the great seal it

shall be under the great seal of the state, territory or country afore-

said in which it is made, and the said records and exemplifications

so authenticated shall have such faith and credit given to them in

every court and office within the United States as they have by law
or usage in the courts or offices of the state, territory or country as

aforesaid from which they are taken.*"

b. Effect of Act. — This act merely provides a method of proof
and does not render competent any record or document which
would not in its nature or quality be competent without the act.*^

c. Proof of Law Authorici^ig the Record. — Before an authenti-

cated copy of a non-judicial record*- or of a document on file in a,

or proof that the person signing was same was a justice in the same county
the clerk of the court of record was as the clerk at the date of his certifi-

held insufficient because the " certifi- cate. It is not sufficient where it

cate failed to show that the county merely recites his official capacity at
clerk who signed this certificate was the time the judgment was rendered,
the clerk of the court of record." Guesdorf v. Gleason, lo Iowa 495.
Howard v. Coon, 93 Mich. 442, 53 39. Therefore when a judicial

N. W. 513. proceeding consisting chiefly of mat-
TJnder the Iowa Statute the cer- ters of record contains matters prop-

tificate of the clerk of the superior erly resting in parol, so much as rest

court that the justice who rendered ^ parol may be proved thereby,

the judgment was at the time of its Campbell v. Home Ins. Co., i Rich,

rendition an acting justice of the (S. C.) 158.

peace is unauthorized and unneces- ^O- Rev. Stat. U. S. § 906.

sary. It is sufficient if the certificate ^l- Snell v. United States, 16 App.
of such justice's successor shows this Cas. (D. C.) 501.

fact. Railroad Bank v. Evans, 32 42. Haile v. Palmer, 5 Mo. 403;
Iowa 202. But the certificate should Martin's Heirs v. Martin, 22 Ala. 86;
show that the justice signing the Lee v. Mathews, 10 Ala. 682, 44 Am.

Vol. X
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public office*^ in a sister state is admissible, the law of that state

authorizing such record or providing for the filing or retaining of

the document in such office must be shown.
d. Records and Documents to Which Applicable. — (1.) Private

Writings. — The act applies to private writings on file in a public of-

fice'** or the public record thereof.''"^ Though the contrary has been
held.*«

An authenticated copy of the record of a deed or other private

writing is admissible to the same extent and under the same condi-

tions that it would be in the state from which it comes.*^ Hence

Dec. 498. See Hamilton v. Schoaff,

99 Ind. 63; Dixon v. Thatcher, 14
Ark. 141 ;Munkres v. McCaskill, 64
Kan. 516, 68 Pac. 42; McClardy v.

Richardson, 24 Mo. 295 ; State v. En-
gle, 21 N. J. L. 347-
Where a certified copy of a foreign

record of a private writing, such as

a deed, is offered in evidence there
must be affirmative proof of the law
authorizing such a record to be made.
The copy is then competent second-
ary evidence of the original instru-

ment. Bryant v. Kelton, i Tex. 434;
Powell V. Knox, 16 Ala. 364.

43. Under a statute relating to ex-
emplification of public records of the

United States or a sister state, the

certificate of the secretary of state

of sister state, of incorporation of

plaintiff, whose corporate existence

is put in issue, is not admissible un-
less it is shown that the laws of that

state required the paper to be kept
or recorded. Florsheim & Co. v.

Fry, 109 Mo. App. 487, 84 S. W. 1023.

44. Martin's Heirs v. Martin, 22

Ala. 86 (bond given by intended
husband preliminary to obtaining a

license of marriage).

45. Alabama. — Smoot v. Fitz-

hugh, 9 Port. 72 (deed of marriage
settlement).

Delaware. — Pennell's Lessee v.

Weyant, 2 Har. 501.

Illinois. — Dunlap v. Daugherty,
20 111. 397.

Kentucky. — Strode v. Churchill,

2 Litt. 75 ; Rochester v. Toler, 4
Bibb 106.

Louisiana. — Smith v. McWaters,
7 La. Ann. 145 ; Graham & Anderson
V. Williams, 21 La. Ann. 594 (copy

of deed of trust and assignment held

admissible as primary evidence) ;

Reynolds v. Rowley, 3 Rob. 201.

Maryland. — Bruce v. Smith, 3
Har. & J. 499.

Mississippi. — James v. Kirk, 29
Miss. 206.

Missouri. — Paca v. Dutton, 4 I\Io.

371.

Nczu Jersey. — Chase v. Caryl, 57
N. J. L. 545, 31 Atl. 1024.

Pennsylvania. — Hilliard v. Enders
& Co.. 196 Pa. St. 587, 46 Atl. 839
(assignment for benefit of creditors).

Tennessee. — Hackney v. Williams,

6 Yerg. 340.

Texas. — Watrous v. IMcGrew, 16

Tex. 506; Trinity County Lumb. Co.

V. Pinckard, 4 Tex. Civ. App. 671,

23 S. W. 720, 1015. See Warren v.

Wade, 52 N. C. 494.

46. The act of Congress does not

extend to the case of exemplifications

of the record of a private writing re-

corded under the registration law.
" Such a writing after being record-

ed leaves the office of record and re-

turns to the hands of the private

owner. It is still as much an orig-

inal as ever and must therefore be

better evidence of itself than a copy
of the record can be." Russell v.

Kearney, 27 Ga. 96.

47. Where by the statute of a sis-

ter state copies of all instruments of

writing permitted to be recorded may
be received as primary evidence, the

act of Congress makes the copy com-
petent in our courts, and it is not ob-

jectionable as l)eing a copy of a copy.

Smith V. McWaters, 7 La. Ann. 145.

See also Graham v. Williams, 21 La.
Ann. 594.

Where under the laws of a sister

state as provided, a certified copy of
a recorded deed is not admissible un-
less the loss of the original is proved,
a certified copy offered here will be

Vol. X
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it must appear that such a copy is admissible in the latter.*^

(2.) Notary's Record of Conveyance.— Where the law provides for

the making of conveyances in a notary's book and regards such

book as a public record, a copy of its contents may be authenticated

under the act of Congress.'*^

e. Mode of Authentication. — The act specifies the method of

authentication and its provisions must be complied with to render

the record or document admissible.^*^ Thus the custodian's certifi-

cate should be under the seal of his office^^ except where he has

none,^^ in which case his certificate should so state.^^ The pre-

siding judge's certificate must be supported by the clerk's certificate

that the former is duly commissioned and qualified^* and is the

presiding judge.^^

f. Other Modes of Authentication. — The method of authentica-

tion provided by the act of Congress is not exclusive of any com-

petent common law^^ or statutory" method; thus the use of a

governed by the same rule. Whaun
V. Atkinson, 84 Ala. 592, 4 So. 681.

Chase v. Caryl, 57 N. J. L. S45>

31 Atl. 1024; Smoot V. Fitzhugh, 9
Port. (Ala.) 72. See Griffin v. Rey-
nolds, 17 How. (U. S.) 609; Saun-
ders V. Harris, 5 Humph. (Tenn.)

345-
48. Mitchell v. Mitchell, 3 Stew.

& P. (Ala.) 81.

49. James v. Kirk, 29 Miss. 206;

Smith V. Gillum, 80 Tex. 120, 15 b.

W. 794. See also Watrous v. Mc-
Grew, 16 Tex. 513; Smith v. Town-
send, Dall. (Tex.) 571; Williams v.

Conger, 49 Tex. 582.

50. Alabama. — Key v. Vaughn,
15 Ala. 497.
Delaware.— Hollister v. Arm-

strong, 5 Houst. 46.

Indiana. — Henthorn v. Doe, i

Blackf. 157.

Kentucky. — Waller v. Cralle, 8

B. Mon. II.

Louisiana.— Reynolds v. Rowley,
3 Rob. 201.

Mississippi. — Kidd v. Manley, 28

Miss. 156.

Tennessee. — Brock v. Burchett, 2

Swan 27.

Virginia. — Petermans v. Laws, 6
Leigh 523.

51. Paul V. Chenault (Tex. Civ.

App.), 44 S. W. 682; Brock v. Bur-
chett, 2 Swan (Tenn.) 27.

52. Hackney v. Williams, 6 Yerg.
(Tenn.) 340.

53. Brock v. Burchett, 2 Swan.
(Tenn.) 27.

Vol. X

54. Paca v. Button, 4 Mo. 371

;

Taylor v. McKee, 118 Ga. 874, 45 S.

E. 672, distinguishing in this respect

this section from the preceding sec-

tion 90s relating to judicial records.

55. Paca v. Button, 4 Mo. 371.

The certificate of the clerk of the

county court that Wm. Jones, whose
name is signed to the foregoing cer-

tificate, is chairman of O. county
court, duly elected and appointed, is

not sufficient under act of Congress
to admit the copy of the record, it

must show that the person certifying

is presiding judge. Hackney v. Wil-
liams, 6 Yerg. (Tenn.) 340.

An authentication by a "judge of
the county court " attested by a cer-

tificate of the clerk that the person
making the certificate was at the

time thereof "judge of the county
court . . . duly commissioned and
qualified, is not sufficient." Nolan v.

Nolan, 35 App. Biv. 339. 54 N. Y.

Supp. 975.
56. Logansport Gaslight & Coke

Co. V. Knowles, 15 Fed. Cas. No.
8,466; Elmore v. Mills, 2 N. C. 359;
Kaw V. Jackson, 28 Mo. 316.

To authenticate a grant according
to common law, the governor's cer-

tificate under the great seal of the

state should itself verify the copy.

The attestation of the official charac-
ter of the officer whose certificate

verifies the copy is not sufficient.

Brock V. Bushett, 2 Swan (Tenn.) 27.

57. Bavis v. Rhodes, 39 Miss.

152; Johnson v. Martin, 68 Miss. 330,
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sworn or examined copy is not excluded by the force of this act.^*

F. Legislative Acts. — Under the act of Congress the legis-

lative acts of a sister state may be proved by a copy under the great

seal of the state.^^ This subject is more fully discussed elsewhere.®"

VIII. FOREIGN RECORDS AND DOCUMENTS.

1. Generally. — Before a foreign record or a copy thereof is ad-

missible it must appear that the record is one required or author-

ized by law to be made.'^^ The record itself when otherwise relevant

and competent may be introduced if properly authenticated,^^ or

8 So. 847; Pabst Brew. Co. v. Smith,

59 Mo. App. 476.

Where a certified copy of the arti-

cles of incorporation of a corpora-

tion of another state is made compe-
tent by statute, it need not be authen-
ticated in the manner provided by
§ 906, Rev. Stat. U. S. United States

Vinegar Co. v. Foehrenbach, 74 Hun
435, 26 N. Y. Supp. 632.

Under the Mississippi statute

copies of the records of sister states

certified by the clerk in whose office

they are kept are admissible. Since

a port warden's record of his survey
is competent evidence by the Louisi-

ana statute, a copy of his record cer-

tified by himself is competent, if not

by the express terms of the statute

at least by its spirit and impHcation.

Johnson v. Martin, 68 Miss. 330, 8

So. 847.

58. Karr v. Jackson, 28 Mo. 316;
Smith V. Strong, 14 Pick. (Mass.)
128; Louisville, etc. R. Co. v. Shires,

108 111. 617; Condit V. Blackwell. 19

N. J. Eq. 193 ; Frost v. Wolf, 77 Tex.

455, 14 S. W. 440, 19 Am. St. Rep.

761.

A tax list of another state may be
proved by a sworn copy. Though it

is in the nature of a public document
it is not a judicial record. "The
provision in the statute of the Uiiited

States that certified copies of records

may be introduced in evidence does

not preclude the party from proving

the instrument by a sworn copy.

The statute does not abridge the

common law right to prove by an
examined and sworn copy, but adds
a more convenient and less ex-

pensive method of proof." Hall v.

Bishop, 78 Ind. 370.

.59. Rev. Stat. U. S. §905. State

V. Carr, 5 N. H. 367.

And in the absence of contrary
proof the seal is presumed to have
been affixed by an officer having the

custody thereof and competent au-
thority. United States v. Amedy, 11

Wheat. (U. S.) 392.

The Seal of the Secretary of State

can not be regarded as the seal of

the State. Sisk v. Woodruff. 15

111. 15.
.

.A legislative act certified by the
secretary of the state to which is ap-
pended a certificate of the governor
with the seal of state affi.xed, cer-

tifying to the official character of the
person signing himself as secretary,

and that full faith and credit are to

be given to his official acts, is not ad-
missible because not a compliance
with the act of Congress. Lafayette
Bank v. Stone, 2 111. 424.

60. See articles " Foreign Laws,"
Vol. V, and " Statutes."

61. Richmond v. Patterson, 3
Ohio 368; Bryant v. Kelton, i Tex.

434; Hamilton v. Schoaff, 99 Ind.

63; Powell V. Knox, 16 Ala. 364;
Florsheim & Co. v. Fry, 109 Mo.
App. 487,^ 84 S. W. 1023. See Ste-

phenson V. Piscotoqua, 54 Me. 55.

A transcript of a record of mar-
riage in a foreign country however
well authenticated it may otherwise
be is not competent prima facie evi-

dence of marriage therein declared
and recorded, without proof of the

laws of such foreign country requir-

ing such record to be kept. Straughin
V. State, 17 Ohio St. 453; State v.

Dooris, 40 Conn. 145.

62. Williams v. Conger, 125 U. S.

397: Louisville. N. A. & C. R. Co.
V. Shires, 108 111. 617.

Vt)l. %
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it may be proved by the means of a properly authenticated copy.®^

2. Autlientication. — A. Necessity. — Foreign records and doc-

uments are not admissible in evidence unless properly authenti-

cated.®*

B. Method of. — a. Generally. — In the absence of statute a

foreign record or document must be authenticated either by the

testimony of some competent witness or by the certificates of the

proper officers under a seal which proves itself.®^ It has been held

63. United States v. Delespine, 15

Pet. (U. S.) 226; United States v.

Wiggins, 14 Pet. (U. S.) 334- See

infra, " Judicial Records."

Where a foreign record does not

come within the provisions of the

act of Congress it must be proved
either by an exempHfication under
the great seal, by a copy proved to

be a true copy, or by a certificate of

an officer authorized by law, which
certificate must itself be properly au-

thenticated. Hutchins v. Gerrish, 52

N. H. 205, 13 Am. Rep. 19, citing

Mahurin v. Bickford, 6 N. H. 567;

Church V. Hubbart, 2 Cranch (U. S.)

238.

64. A document purporting to be

an entry in the " Marriage Register

Book " in the office of the superin-

tendent registrar of births, marriages

and deaths for a certain district in

Ireland, and certified by a person

signing himself superintendent reg-

istrar of births, marriages and deaths

for that district, was held inadmis-

sible without further authentication

because it did not appear that the

law of Ireland required the registra-

tion of marriages, that the person

certifying was what he purported to

be, or that his signature was genuine.

State V. Dooris, 40 Conn. 145.

65. Where the statutes make no
provision as to the mode of au-

thenticating official copies "of docu-
ments found in foreign registries or

public offices, the sufficiency of the

authentication must be determined
by the courts, as occasion may re-

quire, in such cases as arise, accord-

ing to the rules of the common law
or the usages of nations. " The ob-

ject of any such authentication is

to afiford satisfactory evidence that

the document offered is in fact cer-

tified by the official custodian of the

original of which it purports to be
a copy, having due authority to make

Vol. X

such certification. Any evidence is

sufficient for this purpose which is

calculated to give reasonable assur-

ance of the facts in question. Of
this nature is whatever legitimately

tends to prove that the document
was obtained from the ofl^ce where
the original is kept ; that the signa-

ture of the certificate was made by
the individual whose name is thus

subscribed ; that he held, at the time,

the official position indicated by his

subscription ; and that it is one of

the functions of those holding that

position to certify to such copies.

State V. Dooris, 40 Conn. 145. It

is difficult and expensive to produce
oral testimony to these points, and
hardly less so to resort to written

depositions. By the usages of civil-

ized nations, therefore, proof is al-

lowed of all or some of them in the

shape of certificates from public of-

ficers under their official seals, when
these seals are such that the court

takes judicial notice of them. The
seal of a notary public is one of this

description, whenever it is used to

attest a document which by the us-

ages of nations may be so attested.

. . . . A notary public, further-

more, is an officer to whom, in

many countries, resort is had for

documents in public archives. . . .

It is also one of the proper and es-

sential functions of consuls, under
the rules of international law, to

aid in the authentication of docu-

ments of foreign origin, for use

in their own country. . . . The
certificates authenticating copies of

are so far representatives of the sev-

eral states that the courts in each

consular officers of the United States

may properly take judicial notice of

their seals of office." Barber v. In-

ternational Co. of Mexico, 72, Conn.

587, 48 Atl. 7=;8. holding that such

a copy was sufficiently authenticated
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that a document under the great seal of state needs no further
authentication."''

b. Copies.— (!•) Exemplified Copy. — An exemphfication of a for-
eign record or document under the great seal of the state is com-
petent."^

(2.) Examined Copy. — A foreign record or document is properly
proved by an examined or sworn copy/'^ but it must be shown that
the record itself was in the proper custody."'*

(3.) Certified Copy. — A copy certified by the legal custodian or
other officer entitled to make certified copies, whose official status
is shown by a seal which proves itself, is competent evidence of a
foreign record or document.'"

_

c. Certificate of Consular Officer. — It has been held that a cer-
tified copy of a foreign record is sufficiently authenticated by the
seal and certificate of a consular officer representing the country
where the copy is to be used,^^ though the contrary has also been
held.^2

by the certificate of the custodian
followed by a certificate of a notary
under his official seal as to the offi-

cial capacity of the custodian, the

genuineness of his signature, the fact

that the original was properly re-

corded and that the authentication

was according to law, supported by
a further certificate by the vice and
deputy consul-general of the United
States at London, under his seal

of office, as to the official capacity of

the notary.

66. A British patent authenticated

by the great seal of that government
proves itself and is admissible with-

out further evidence of genuineness.

Catling V. Newell, 9 Ind. 572.

67. Hutchins v. Gerrish, 52 N. H.
205, 13 Am. Rep. 19. See Church
V. Hubbart, 2 Cranch (U. S.) 187;

Los Caygas v. Larionda, 4 Mart.

(La.) 283; Brock v. Bushet, 2 Swan
(Tenn.) 27; and Infra, VIH, 3-

A patent from the King of Eng-
land may be proved by an exempli-
fied copy of the record of the proper
office in England. McKineron v.

BHss, 31 Barb. (N. Y.) 180.

68. Hunt V. Supreme Council O.
of C. F., 64 Mich. 671, 31 N. W. 576,
8 Am. St. Rep. 855 ; American Life

Ins. etc. Co. v. Rosengale, yj Pa. St.

507. See also Louisville, N. A. &
C. R. Co. V. Shires, 108 111. 617.

A compared copy of a document
on file in the proper office of a for-

eign country is admissible in evi-
dence, and this is true notwithstand-
ing that the copy contains memoran-
da which were not part of the origi-
nal and which are not off^ered in
evidence. Barber v. International
Co. of Mexico, 72 Conn. 587, 48 Atl.

758.

69. Where a foreign record is

proved by an examined copy it must
appear that the record from which
the copy was taken was found in the
proper place of deposit or in the
hands of the officer in whose custody
the records are kept, and this must
be made to appear outside of the
record itself. Hutchins v. Gerrish,
52 N. H. 205, 13 Am. Rep. 19;
citing I Greenl. Ev. § 508. See also
Thompson v. Mason, 4 111. App. 452.

70. Barber v. International Co. of
Mexico, 7T, Conn. 587, 48 Atl. 758.
Woods V. Banks, 14 N. H. loi. See
infra, VIII, 3.

Self Proving Seals. _ Some seals
are regarded as self proving, or as
it is frequently expressed, are judi-
cially noticed. For a discussion of
this matter, see article " Judici.\l
Notice," Vol. VI I, p. 982.

71. Barber v. International Co. of
IMexico, 72, Conn. 587, 48 Rtl. 758.
For a full note of this case, see

snl^ra, VIII, i, B, a.

72. Church v. Hubbart, 2 Cranch
187. See also Stein v. Bowman, 13
Pet. (U. S.) 209. See Slate v.

Vol. X
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An authentication of foreign records and documents by represen-

tatives in such countries is sometimes provided for by statute/^

3. Judicial Records. — A. Generally. — The records of foreign

courts while themselves competent evidence of the proceedings

shown therein'* are not ordinarily available and may be proved by

authenticated copies,"^ either sworn'*^ or certified." So also an ex-

emplification under the great seal of the state is competent '^^ but it

has been held that oral evidence is not admissible until it appear

that none of these other methods is available."^

B. Method of Certification. — a. Generally.— A clerk or pro-

thonotary is presumed to be competent to certify to the records of

the court of which he is an officer.*'^

But it is not enough that the copy is certified by the proper offi-

cers of the court under the seal thereof,*^ except where the existence

Behrman, 114 N. C. 797, 19 S. E. 220;

Stephenson v. Piscataqua, 54 Me. 55.

73. Succession of Justus, 48 La.

Ann. 1096, 20 So. 680; Jerman v.

Tenneas, 44 La. Ann. 620, 11 So. 80.

But see Williams v. Crescent Ins.

Co., 15 La. Ann. 651.

74. Spaulding v. Vincent, 24 Vt.

501.

75. See supra. II, 2 E, b, Teter v.

Teter, 88 Ind. 494.

The usual and proper if not the

only means of authenticating for-

eign judgments was either by an ex-

emplification under the great seal, or

by a copy proved to be a true copy
by a witness who has personally

compared it with the original record

in the proper custod}', or by the cer-

tificate of an officer authorized by
law, which certificate must itself be
properly authenticated by proving the

signature of the certifying officer and
the genuineness of the seal affixed.

Thompson v. Mason, 4 111. App. 452.

76. State v. Cardenas, 47 Tex.

250; Lincoln v. Battell, 6 Wend. (N.
Y.) 475; Spaulding v. Vincent, 24
Vt. 501 ; Thompson v. Mason, 4 111.

App. 452; Harvey v. Cummings, 68
Tex. 599, 5 S. W. 513 (decree of di-

vorce).

One recognized mode of proving for-

eign judgments is by a copy proved to

be a true copy. A copy of a judgment
recovered in Canada certified by one
B. as clerk and purporting to be un-

der the seal of the court was held

sufficiently authenticated by the tes-

timony of the witness that he had
long known B. to act in the capacity

Vpl. n

of clerk and that he was with him
when the copy in question was made,
and helped to compare it with the

original by reading the record while
the clerk looked over the copy, and
knew it to be correct, and that he
was also acquainted with the seal of

the court and knew that the seal af-

fixed to the copy was genuine. Pick-
ard V. Bailey, 26 N. H. 152.

The testimony of one who as-

sisted the clerk of a foreign court in

comparing a copy of the judgment
of such court with the original and
saw him attest the same, is a suffi-

cient verification of the judgment.
Buttrick v. Allen, 8 Mass. 2^2), 5 Am.
Dec. 105.

77. State v. Cardenas, 47 Tex.
250; Spaulding v. Vincent, 24 Vt.

501 ; Thompson v. Mason, 4 111. App.
452.

78. State v. Cardenas, 47 Tex.
250; Lincoln v. Battell, 6 Wend. (N.
Y.) 475; Thompson v. Mason, 4 111.

App. 452.

79. State v. Cardenas, 47 Tex.
250. But see supra, II, 2, I, c. (4.) ;

and Young v. Gregorie, 3 Call (Va.)

446, 2 Am. Dec. 556.

A decree of a foreign court can
only be proved by a duly authenti-

cated transcript of the record. Teter

v. Teter, 88 Ind. 494; James v. Kerby,

29 Ga. 684.

80. Gunn v. Peakes, 36 ]\Iinn. 177,

30 N. W. 466. See supra, III, 2, E,

e, (12.), (B.).

81. Delafield v. Hand, 3 Johns.

(N. Y.) 316.

A copy of the record of a foreign
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of the court and the genuineness of the seal and signature are ad-

mitted.«2

There seems, however, to be no prescribed method in which for-

eign judicial records must be certified except that there must be

some seal and certificate which authenticates those of the officers of

the court and which are themselves recognized without proof.*'

court certified by the register of the

court, without any seal or certificate

as to his official capacity by the judge

or other proper officer is not admis-

sible. Spegail z'. Perkins, 2 Root
(Conn.) 274.

A copy of the record of a justice

of the peace of another state, certified

by the justice, is not admissible be-

cause not authenticated either in ac-

cordance with the common law or

with the act of Congress. Bissell v.

Edwards, 5 Day (Conn.) 363.

82. A copy of the record of a
judgment of the " Queen's Bench for

Upper Canada at Toronto in Upper
Canada," certified by the clerk of
the court under the seal of the court,

was held properly admitted without
further proof, where at the time it

was offered it was expressly admit-
ted by the objecting party that the

court mentioned in the copy was hi

existence at the time therein speci-

fied and possessed the necessary jur-

isdiction to render the judgment, and
also that the signature of the clerk

and the seal of the court affixed to

the copy were both genuine. The
fact that there was no certificate by
the chief justice as to the official

character of the clerk and the genu-
ineness of his signature, and no cer-

tificate by the secretary of state or
other officer holding the great seal as

to the existence and jurisdiction of

the court and the genuineness of the

seal and signatures of the clerk and
chief justice as required by law to

render copies of foreign judicial rec-

ords admissible was held immaterial
because the only facts which these

certificates were designed to show
had been expressly admitted. " His
written admissions must be taken as

dispensing with the formal proof
which the statute specifies. But if

this were otherwise we think that

the judgment was sufficiently proved
at common law; and the statute itself

66

expressly authorizes the proving of

foreign judgments according to the

rules of the common law." Capling

V. Herman, 17 Mich. 524.

83. Hadfield v. Jameson, 2 Munf.

(Va.) S3.

A copy of the record of a Nova
Scotia court was held sufficiently

authenticated by the certificate of the

prothonotary under the seal of the

court and the great seal of Nova
Scotia affixed by its keeper, the

prothonotary being presumed compe-
tent to certify his records and the

great seal proving itself. Gunn v.

Peakes, 36 Minn. 177, 30 N. W. 466.

In Packard v. Hill, 7 Cow. (N.
Y.) 434, a document in Spanish and
a translation into English purporting

to be extracts from the proceedings
of a court in Havana, certified by one
01 the clerks of the court whose cer-

tificate was verified by the certifi-

cate of one of the royal college of

notaries with the seal of the college

affixed, and certified by the American
consul, was held sufficiently authen-
ticated to be admissible where a wit-

ness was produced at the trial who
proved the signature of the clerk,

that the court had no seal and that

the record was authenticated in the

manner customary in that court

when to be sent to foreign countries.

,In Calhoun v. Ross. 60 111. App,

309, an exemplification of the record

of a judgment was certified to as a

correct copy by the local registrar

of the High Court of Justice for the

Province of Ontario, Common Pleas

Division at Sault Ste. Marie under
his official seal. There was also a

certificate, apparently under the same
seal, of the inspector of public of-

fices, that the signature to the first

certificate was the signature of the

local registrar, and also under the

same seal a certificate of the presi-

dent of that court that the person

Vol. X
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Consul. —• An American consul in a foreign country has no au-
thority to authenticate copies of judicial records.***

b. Seal of Court. — The seal of a foreign court does not prove
itself,^^ except in the case of an admiralty court which is regarded
as a sort of international court. ^^^ Such a seal may, however, be

authenticated by parol. ^'

c. Great Seal Alone Sufficient. — Since courts take judicial no-

tice of the public seal of a sovereign state, a document purporting

to be the record of a judicial proceeding needs no further authen-

certifying as local registrar was such,

and the signature genuine. And
finally a sweeping certificate by the

lieutenant-governor of the Province
cf Ontario, under- the seal of the

province, to the existence of the

court, the official positions of the per-

sons certifying as president and local

registrar, the genuineness of their

signatures, and that the local regis-

trar has the legal custody of the

records of the court. The last cer-

tificate was signed, " By Command, J.

W. Insor, Secretary of the Province
of Ontario." The court. " with some
misgivings," held that they were to

assume, or take judicial notice of the

organization of the Dominion of

Canada, and therefore to treat the

certificates as competent proof of

what they state.

A copy of the proceedings of a

foreign court under the seal of arms
of the secretary of state is not ad-
missible. Vandervoort v. Smith, 2

Caines (N. Y.) 155.

84. Catlett v. Pacific Ins. Co., i

Paine 594. 5 Fed. Cas. No. 2,517.

See supra, VII, 2, B, c.

85. De Sobry v. De Laiste, 2 H.
& J. (Md.) 191,' 3 Am. Dec. 535.

86. The seal of a court of admir-
alty proves itself, and the record of a
court of vice admiralty in Bermuda
purporting to be certified by the dep-
uty register under the seal of the

court is competent evidence without
other proof of its authenticity. " By
common consent and general usage,

the seal of a court of admiralty has
been considered as sufficiently authen-
ticating its records. No objection
has prevailed against the reception of
the decree of a court acting on the

law of nations, when established by
its seal. The seal is deemed to be

Vol. X

evidence of itself, because such courts

are considered as courts of the whole
civilized world, and every person in-

terested as a party." Thompson v.

Stewart, 3 Conn. 171, 8 Am. Dec. 168;

citing Green v. Waller, 2 Ld. Raym.
(Eng.) 891.

Contra. — A copy of the proceed-
ings of a foreign vice admiralty court

showing a survey and condemnation
of a vessel, and certified by the reg-

ister under the seal of the court ac-

companied by a certificate of the

American consul under his seal of

office as to the official capacity of the

register, is not competent evidence.
" The seal does not prove itself.

There is no impression from which
any conclusion can be drawn that it

is the seal of that or any other court

:

and some proof aliunde is always re-

quired either that it is the seal of the

court by a witness who knows the

fact, or by proof of the handwriting
of the judge or the clerk, or by an
examined copy, ... or some other
evidence of a similar character" Cat-
lett V. Pacific Ins. Co., i Paine 594,

5 Fed. Cas. No. 2,517.

87. De Sobry v. De Laiste. 2 H.
6 J. (Md.) 191, 3 Am. Dec. 535. See
Catlett V. Pacific Ins. Co., i Paine

594, 5 Fed. Cas. No. 2,517.

Whether the seal of a foreign court
of admiralty is evidence of itself

quaere. But a copy of a sentence of

such a court under the seal of the

court, signed by the actuary in the

absence of the register, and accom-
panied with a deposition of a witness
proving the seal and the signature
and official character of the person
whose name was subscribed, was held
sufficient authentication. Gardere v.

Columbian Ins. Co., 7 Johns. (N. Y.)

514-
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tication than such a seal. A certificate by an officer of the court

whose judgment is exemphfied need not accompany it.®^

d. Statutes. — The method of certification is regulated by stat-

ute in some states,^'-* and a record or copy certified in accordance

with such a statute is admissible without regard to the method pre-

scribed in the country or state from which the record comes.^"

A statute providing for the admission of properly authenticated

copies of the records and judicial proceedings of the courts of for-

eign countries does not refer alone to independent sovereignties,

but includes anv foreign country which has a government and

courts, although' it may be subject to another government.^^

88. Griswold v. Pitcairn, 2 Conn.

85, holding that such a seal proves

itself as well as the genuineness of

the instrument to which it is affixed.

See supra, VII, 2, A.

89. See the following cases

:

United Sfafes. — O'Brien v. Woody,
4 McLean 75, 18 Fed. Cas. No. 10.398

(Indiana statute).

California.— Wickersham 7'. John-
-ston, 104 Cal. 407, 38 Pac. 8g, 43 Am.
St. Rep. 118.

Illinois.— Thompson v. Mason, 4
111. App. 452.

Iowa.— Morrison IVIfg. Co. v. Rini-

erman, 127 Iowa 719, 104 N. W. 279.

Louisiana.— Lorenz's Succession,

41 La. Ann. 1091, 6 So. 886. 7 L. R.

A. 265.

Nebraska.— Linton v. Baker, 96
N. W. 251.

New Jersey.— McCarthv v. Mc-
Carthy, 57 N. J. Eq. 587, 42 Atl. 332.

Neisf York. — Johnson v. Johnson,

59 Hun 628, 14 N. Y. Supp. 83 ; Jar-

vis V. Sewall, 40 Barb. 449.

Pennsylvania. — Chew v. Keck, 4
Rawle 163.

Under the Georgia Civil Code,

§5232, foreign judgments may in all

cases be authenticated under the great

seal of the state in which tliey are

rendered. Sloan v. Wolfsfeld. no
Ga. 70, 35 S. E. 344- An authentica-

tion under the great seal of the state

is required in all cases where the act

of Congress is not applicable. Tharpe

V. Pearce, 89 Ga. 194, 15 S. E. 46.

Neither at common law nor under

§952 Code Civ. Proc. providing that

"a copy of a record or other judicial

proceeding of a court of a foreign

country is evidence when authenti-

cated," etc, is the report of commis-

sioners appointed by a probate court

of another state to ascertain and re-

port the debts aginst a decedent's

estate competent evidence to prove

the debts therein said to exist, where
no judgment or adjudication of the

court has been entered upon it.

" This section has reference to a rec-

ord of an adjudication made by a
court. It does not include a report

made by commissioners appointed by
the court, which report by its terms

was to be made to the court." John-
son V. Johnson, 59 Hun 628, 14 N.
Y. Supp. 83.

90. A foreign judgment certified

in conformity with code provision,

§ 4646, is sufficiently authenticated to

be admissible in evidence, regardless

of the requirements of the statute in

the state where the judgment was
rendered, since the le.r fori governs

as to the sufficiency of the certifica-

tion. ]\Iorrison Mfg. Co. v. Rimer-
man, 127 Iowa 719, 104 N. W. 279.

91. Lazier v. Westcott, 26 N. Y.

146, 82 Am. Dec. 404. construing the

New York statute and holding that

a transcript of a judgment of a court

of common pleas of the province of

Upper Canada, authenticated by the

attestation of the clerk under the

seal of the court and proper certi-

ficates of the chief justice, of the

assistant secretary of state of the

province, and the governor in chief,

attested by the great seal of the

province, was held properly admitted.
" The court will take judicial notice

that the province of Upper Canada

is a foreign country, and forms no

part of our own : Ennis i'. Smith,

14 How. 430; that it has a govern-

ment and courts, and that those

courts proceed according to the

course of the common law. The

Vol. X
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4. Foreign Statutes. — The method of proving foreign statutes

is elsewhere discussed. ^-

record produced was therefore the 92. See article " Foreign Laws,"
record of a court of a foreign coun- Vol. V, p. 821, and article " Stat-
try." UTES."

RECOURSE.— See Assignments; Bills and Notes.

Vol. X
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