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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. Tt shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in
by a majority of the judges thereof, and it shall be prefixed to the

published reports of the case.
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT
NORTH DAKOTA

GEORGE FREEMAN ET AL v. JOHN TRIMBLE ET AL,
as Drain Commissioners of the Counties of Bottineau and McHenry.

(120 N. W. 83.)

Drain Commissioners — Powers.
1. Boards of drain commissioners have only such powers as are expressly
conferred by statute, or necessarily implied from powers conferred.

Drains — Power of Commissioners — Discretion.

2. In acting as drain commissioners, a large discretion is vested in them
in assessing benefits and in determining when outlets for drains may be se-
cured, and that discretion will not be interfered with where power is granted
to them, except in case of fraud or manifest abuse of such discretion.

Drainage Boards — Drains — Securing Outlet in Foreign Territory.

3. Under §§ 1821 and 1822, Rev. Codes 1905, as amended by chapter 93, Laws
of 1907, joint boards of drain commissioners have power to secure an outlet to
drains established within their district, in foreign territory, where a public
nccessity exists for securing such outlets.

Note.—It being settled that drainage is one of the things which comes legitimately
within the powers of the government, and that the expense of it may be met by taxa-
tion, the proper procedure for the establishment of drains and sewers amnd the
validity of such proceedings become an important question to the people to be
charged with the expense. This question is reviewed in an elaborate note in 60
L.R.A 161,

21 N. D—1.
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Drains — Outlet in Foreign Territory — Powers of Drain Commissioners.

4. Where it is necessary to improve, deepen, or widen the channel or bed of a

river in this state in order to drain flooded lands, and the deepening and widen-

ing of such river in this state would not be effectual in draining such lands.

without deepening and widening the river bed for about 12 or 14 miles after

it passes into Canada, the drain commissioners have power to secure a suitable
outlet by improving the river after it passes into Canada.

Drains — Control of Improvement after Completion — Foreign Outlet —
Contract with Foreign Municipality.

5. In such a case, the fact that the control of the improvement after its
completion is not vested in the county commissioners, but in the council of the
municipality through which the river passes, in Canada, by virtue of a by-law
of said municipality and a contract between it and the board of drain commis-
sioners, does not defeat the right of the drain commissioners to secure such
outlet by improving the river bed.

Drains — Outlet in Foreign Territories.
6. Section 1823, Rev. Codes 1905, as amended in 1907, making it necessary to
secure the right of way to land through which drains in this state pass, has
no application to improvement of water courses for drainage purposes.

Drains — Foreign Outlet.
7. Improving a water course after it passes beyond the drainage district for
12 to 14 miles into foreign territory, for the purpose of making an improvement
of the water course in this state efficacious, is not an unreasonable exercise
of the power of securing an outlet for drain purposes.

Drains — Assessment of Benefits.

8. The general principle that land benefited by a drain equally with other
land, that is assessed for such benefits, shall not be arbitrarily omitted from
such assessment, is not applicable where land in foreign territory is not, and
cannot be, assessed for benefits incident to the construction of the drain in the
drainage district that is assessed.

Opinion filed January 21, 1910,

Appeal from the District Court of McHenry county; T'empleion, J.,
by request.

Action to restrain the joint board of drain commissioners of Me-
Henry and Bottineau counties. Order restraining joint drain board
granted. Defendants appeal.

Reversed.
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Geo. A. Bangs, for appellants.

Drainage boards can construct drains, and for outlets may go beyond
their territorial limits, and expend money, the benefits at all times to ex-
ceed the expenses. 28 Cyc. Law & Proc. p. 954; 10 Am. & Eng. Enc.
Law, p. 247; 1 Dill. Mun. Corp. 446; Tiedeman Mun. Corp. 201 &
294; Illiott, on Roads & Streets, 505; 2 Lewis’s Sutherland, Stat.
Constr. 508 & 511; People ex rel. Murphy v. Kelly, 76 N. Y. 487;
Re New York, 99 N. Y. 584, 2 N. E. 642; Cochran v. Park Ridge, 138
I11. 300, 27 N. E. 939; Maywood Co. v. Maywood, 140 Ill. 216, 29
N. E. 704; Ryder v. Alton, 175 Ill. 94, 51 N. E. 821; Payne v. South
Springfield, 161 Ill. 285, 44 N. E. 105; Church v. People, 179 TIL.
205, 53 N. E. 554; Gillison v. Cressman, 100 Mich. 591, 59 N. W.
321; Schneider v. Menasha, 118 Wis. 298, 99 Am. St. Rep. 996, 95
N. W. 94; Cummins v. Seymour, 79 Ind. 491, 41 Am. Rep. 618;
Yeomans v. Riddle, 84 Iowa, 147, 50 N. W. 890; McBean v. Fresno,
112 Cal. 159, 31 LR.A. 794, 53 Am. St. Rep. 191, 44 Pac. 338;
Manning v. Devils Lake, 13 N. D. 47, 65 L.R.A. 187, 112 Am. St.
Rep. 652, 99 N. W. 51; Washer v. Bullitt County, 110 U. S. 558, 23
L. ed. 249, 4 Sup. Ct. Rep. 249; Minnesota & M. Land & Tmprov. Co.
v. Billings, 50 C. C. A. 70, 111 Fed. 972.

Skulason & Burtness, for respondents.

Drain proceedings are statutory, and statute must be strictly fol-
Jowed. Gable v. Deal, 150 Mich. 430, 114 N. W. 214; Fallbrook
Irrig. Dist. v. Bradley, 164 U. S. 112, 41 L. ed. 369, 17 Sup. Ct. Rep.
56; Dakota County v. Cheney, 22 Neb. 437, 35 N. W. 211; Casey v.
Burt County, 59 Neb. 624, 81 N. W. 851; Witty v. Nicollet County,
76 Minn. 286, 79 N. W. 112; Dill. Mun. Corp. 445, 446; Fraser v.
Mulany, 129 Wis. 377, 109 N. W. 139.

Board cannot construct drainage outlets beyond its own territorial
limits. 28 Cye. Law & Proc. pp. 266, 605, 703 ; Trester v. Sheboygan,
87 Wis. 496, 58 N. W. 747; Thompson v. Moran, 44 Mich. 602, 7 N.
W. 180; Cooley, Const. Lim. 176; Tiedeman, Mun. Corp. § 338, p.
676 ; Becker v. La Crosse, 99 Wis. 414, 40 L.R.A. 829, 67 Am. St. Rep.
874, 75 N. W. 84; Cooley, Const. Lim. 176 ; Alger v. Slaght, 64 Mich.
589, 31 N. W. 531; Robertson v. Baxter, 57 Mich. 127, 23 N. W. 711;

4
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Hubbell v. Robertson, 65 Mich. 538, 32 N. W. 811; Lager v. Sibley
County, 100 Minn. 85, 110 N. W. 355,

Morear, Ch. J. This action involves the validity and legality of
a drainage project instituted under chapter 23, Rev. Codes 1903, as
amended by chapter 93 of the Laws of 1907. The plaintiffs are resi-
dents and freeholders of McHenry county, whose lands will be affected
by the construction of the proposed drain. The defendants are mem-
bers of the board of drainage commissioners of the county of McHenry
and the members of the board of drainage commissioners of the county
of Bottineau, acting as a joint drainage board of said counties, through
both of which counties the proposed drain passes.

The complaint alleges, in substance, the following facts: That the
defendants, acting as a joint board of drainage commissioners of the
counties of McHenry and Bottineau, held a meeting on the 1st day of
June, 1908, for the purpose of establishing a drain through the counties
of Mcllenry and Bottineau, and thereafter said joint board attempted
and pretended to assess the lands of the plaintiffs for the purpose of
constructing said drain, designated as Mouse River Drain No. 9. In
the complaint, it is further alleged that no legal petition was ever pre-
sented to said drainage boards of cither of said counties, nor to said
joint board, signed by frecholders of said counties, whose property is
to be affected by the drain, and that, in consequence of such fact, no au-
thority whatever was conferred upon the defendants to act in reference
to the establishment of said drain. The invalidity of the acts of the
joint board of drainage commissioners is based upon the alleged fact
that the drain was not to be established as described in the petition of
the freeholders of said counties, but the same was to be constructed and
established by widening, deepening, and clearing out the channel of
said Mouse river after it had crossed the International Boundary Line
between Bottineau county and the province of Manitoba, and extend-
ing such improvement into Canada for a distance of about 12 miles
beyond the said International Boundary Line.

The complaint further alleges that said joint board of drainage com-
missioners is about to submit the proposition of the construction of said
drain to contractors to do the work for the lowest bid, and was about
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to enter into a contract for the making and constructing of said drain
with the lowest bidder.

The relief asked is that said board be permanently enjoined from
entering into such contract, and from doing anything further toward the
establishment of said drain.

The judge of the district court of the ninth judicial district issued a
preliminary injunction against said joint board of drainage commis-
sioners, restraining it from entering into any contract for said purpose
until a further order of the court. Upon the return day of the order to
show cause why said drainage commissioners should not be permanently
restrained from further proceedings in reference to the construction of
said drain, the parties appeared before the judge of the first judicial
district, acting by request of the judge of the ninth district, and, after
a hearing, the preliminary injunctional order was continued in force.
From this order the defendants have appealed.

In the trial court the facts were stipulated by the parties, and are, in
substance, as follows: The proceedings of the drainage boards are not
in any way attacked except so far as the joint board is attempting to
act outside of the limits of the state of North Dakota, and within the
Dominion of Canada, in reference to widening and deepening the chan-
nel of said Mouse river after it enters into Canada. So far as such acts
are concerned, the plaintiffs contend that they are wholly unauthorized,
and that there exists no power, express or implied, in the drainage board
to perform such work.

The facts stipulated are here only summarized. It appears that
about 22,000 acres of land in McHenry and Bottineau counties have
become flooded by reason of the clogging up of the channel of the Mouse
river, and, in consequence of that fact, this land has become to a great
extent useless for agricultural and grazing purposes. The Mouse river
enters the state of North Dakota in the eastern part of Ward county,
and thereafter flows in a southeasterly course for about 65 miles from
the International Boundary Line. It then changes its course to an
easterly, and afterwards gradually to a northerly, and thercafter
to a mnorthwesterly, direction until it reaches the International
Boundary Line at a place about 40 miles east of its entrance into
the state of North Dakota, and after having passed through Me-
Henry and Bottineau counties since it left Ward county. The
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object of the drainage project is to reclaim this land by deepening
and widening the river bed and channel throughout its course for about
30 miles south of the International Boundary Line, and making such
deepening and widening of practical utility by securing a sufficient
outlet for the accumulated water by deepening the channel of the river
after it flows into Manitoba.

The county commissioners of said counties of McHenry and Bot-
tineau each appointed a drainage board for their respective counties,
and these two boards were duly and regularly petitioned by residents
and landowners interested, to establish a drain by improving the chan-
nel of the river, as before stated, within said counties. Each of these
drainage boards employed the state engineer of the state of North
Dakota, who made an examination of the river and the flooded lands,
and thereafter made a report to said boards to the effect that such lands
could be reclaimed and the water drained from them by deepening the
channel of the river and by widening the river bed where there are
sharp curves in its course. These two drainage boards made an ex-
amination of the proposed drain within their respective counties, and
by resolution declared that such drain was necessary for the public
good. Thereafter these boards met as a joint drainage board for said
counties, and duly organized, and employed said state engineer to pre-
pare plans, profiles, and plats of the lands to be drained, and by resolu-
tion declared such drain to be necessary for the public good. Thereafter
said engineer filed a report with the joint drainage board, and said board
fixed July 10th, 1908, as the day when objcctions to the proposed drain
would be heard ; and on said day, said board declared by resolution that
the drain was a public necessity, and that its cost would not exceed the
benefits to be derived therefrom. On that day, said board also made an
order designating the commencement of said drain, its course, and
terminus, and its name to be “Mouse River Drain No. 9.” In such
order it was declared that such drain was a public necessity, and for
the public good and health.

In his report the state engineer recommended and advised that the
terminus of the proposed drain be changed from the course petitioned
for, and established by the respective county drainage boards; and the
joint board by resolution declared that the recommendations of the
engineer should be followed, and that the drain in the river was to be
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extended to the mouth of North Antler creek, where it empties into the
Mouse river, about 12 to 14 miles north of the International Boundary
Line, in Canada. The report of the engineer showed that it would be
useless to deepen and widen the river bed and channel in McHenry and
Bottineau counties, unless the river was improved on the north side of
the boundary line in Canada, for the purpose of making an outlet for
the accumulated water at or near the boundary line.

It is also stipulated that the total cost of such drain will be approxi-
mately $142,000, of which about $70,000 will be required to do the
work in Canada to provide such outlet for the water on the flooded
land in McHenry and Bottineau counties. It is also stipulated that
Mouse river is not a navigable stream.

The territory across the boundary line through which the improve-
ments of the river bed are to be made is within the “Rural Munici-
pality of Arthur,” and is under its governmental control. This mu-
nicipality passed a by-law in reference to the improvement of the river
by the joint drainage board, known as “By-law No. 372,” and such
by-law was enacted by the council of said Municipality of Arthur, pur-
suant to § 557 to 577 of the “Municipal Act” of the Dominion of
Canada. There is nothing in the record showing the precise power of
the officers of the said “Rural Municipality of Arthur.” It appears
that such municipality is governed by a council, and that, in enacting
the said by-law, the officers or council were acting under the general
“Municipal Act” of the Dominion of Canada. Said by-law recites
that certain lands in McHenry and Bottineau counties in North
Dakota are covered by water to such an extent as to render the same
unfit for use. It also recites all the proceedings that had been taken
by the drainage boards of these two counties, and by the joint drainage
board thereof. The course, commencement, and terminus of the pro-
posed drain is stated in the by-law. It also recites that certain lands
within said Municipality of Arthur would be beneficially affected by
the construction of said drain, and such lands are specifically described.
It also recites that a certain portion of the owners, and such portion
as is required by statute, had petitioned that the authorities of Bot-
tineau and McHenry counties be permitted to construct such drain,
provided that the cost of the conmstruction and completion of such
drain should be entirely borne by the owners of the land situated in
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the counties of Bottineau and McHenry; and providing, further, that
said drainage works and improvements in said river, situated within
said municipality, should, when completed, be controlled by the Rural
Municipality of Arthur, in the Province of Manitoba. It is further
provided in said by-law that the Reeve and Secretary-Treasurer of
said municipality be authorized to enter into and execute, under the
corporate seal and on behalf of said municipality, a contract to secure
the construction and completion of said improvements, and in regard
to the proper maintenance of the same and the carrying out of the pro-
visions of said by-law. Such a contract was duly entered into between
the Rural Municipality of Arthur and the joint board of drainage com-
missioners, on February 24th, 1909. In said contract, the provisions
of said by-law No. 372 are recited, and the contract specifies that the
municipality permits and suffers said drainage commissioners to con-
struct the said drainage works and make the said improvements in the
Mouse or Souris river, northward from the International Boundary
Line to the mouth of North Antler creek, in accordance with the plans
and specifications prepared by the state engineer of the state of North
Dakota. The contract further provides that the commissioners are
bound to improve the river and complete such improvements in a good
and workmanlike manner, and to keep the same in repair without
charge or cost to the Municipality of Arthur, and that the commis-
sioners are to assume and pay all damages or losses which might accrue
or arise in consequence of the construction of said improvements, and
that the said municipality is to be at all times made harmless on ac-
count of making of such improvements or the maintenance thereof,
and that all improvements by reason of the construction of said drain
in the river north of the International Boundary Line is to be con-
trolled by the Municipality of Arthur and maintained by said com-
missioners of McHenry and Bottineau counties.

The plaintiffs urge the following grounds against the validity of the
proposed action of the joint drainage board:

1. Control of the drain, and title to the right of way to same, are
reserved to the Rural Municipality of Arthur, contrary to the pro-
visions of the drainage statutes of this state.

2. That benefits are conferred on lands in Canada, which are not
assessed for such benefita,
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3. No power exists in drainage boards to secure an outlet to drains
in foreign territory.

4. If power exists in drainage boards to secure an outlet in foreign
territory under some circumstances, the outlet to be secured is an un-
reasonable distance beyond the limits of the drainage district in this
casc.

The district court held that the extension of the drain into Canada
was unauthorized and contrary to law, upon the first and second
grounds enumerated above, and overruled the contentions of the plain-
tiffs upon the fourth ground, and expressed no opinion upon the third
ground urged.

Each of these objections to the validity of the drainage proceedings
presents questions of grave and far-reaching importance. If the drain-
age board be not restrained from further proceedings, the owners of
these flooded lands are irreparably and injuriously affected, as there
is no other plan by which their lands can be drained and rendered of
use for agricultural purposes. The health of the whole community
may also become affected if the water is permitted to stand on such a
large area. On the other hand, if no power exists in the board to per-
form the necessary work outside of the territory over which they have
control, the question of injury should not be considered, as greater
abuses and injury may follow by permitting the assumption of power
not granted, than would follow if the drainage board be now re-
strained.

Unless authorized by statute, under a fair and reasonable construc-
tion of its provisions, no power exists in the board to do this work be-
yond its own territory. In other words, drainage boards are creatures
of statute, and they have no powers except such as are expressly grant-
ed by the statute or reasonably implied from the powers granted. If
such power exists, it is by virtue of §§ 1821 and 1822, Rev. Codes
1905, as amended by chapter 93 of the Laws of 1907. Section 1822,
so far as material, reads as follows: “If it shall appear that there was
sufficient cause for the making of such petition, and that the proposed
drain will not cost more than the amount of the benefits to be derived
therefrom, the board of drain commissioners shall thereupon make an
order establishing the drain, accurately describing it, and give the
same a name by which it shall be recorded and indexed.”
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On the part of respondents it is contended that this section grants
the power to establish drains only in territory within its jurisdiction,
and that it confers no authority to extend the proposed drain into
foreign territory. The appellants contend that it grants power to ex-
tend the drain into any territory in case it becomes necessary to do so,
when such extension can be made without committing a trespass or
violating any law, and when the cost of the same, together with the
cost of the main drain, does not exceed the benefits to the land to be
drained within the district.

Under certain circumstances, the board is authorized under said
§ 1821, Rev. Codes 1905, as amended in 1907, to vary from the line
described in the petition, and when the land described in the petition
does not give sufficient fall to drain the land, the board may extend
the line below the outlet named in the petition; and authority is given
to clear out and straighten out channels far enough to obtain a suf-
ficient outlet. That section reads as follows: ‘“When the length of
the line described in the petition does not give sufficient fall to drain
the lands sought to be drained, the board of drain commissioners may
extend the drain below the outlet named in the petition, far enough
to obtain a sufficient fall and outlet.” In his report the engineer states
that “the length of the drain described in the petition did not give suf-
ficient fall to drain the land sought to be drained, and that in order to
obtain sufficient fall to drain said lands, such drain must be extended
into Canada a distance of approximately 15 miles.” In his report,
the engineer advised the drainage board to vary the terms of the drain
as petitioned for to that extent, and the board, by resolution, adopted
such recommendation.

The power to establish drains would often be of no beneficial use
whatever if the drainage boards must stop all the work at the boun-
dary line of their districts. In this case the drain proper, being the
river, is not in foreign territory. The drain is in McHenry and Bot-
tineau counties. To find an outlet the board was forced to secure it
by dredging and widening the river in Canada, or entirely abandon the
project. We think the power to secure an outlet outside of the drainage
district is necessarily implied from the power to establish a drain up
to the boundary line in Bottineau county. The construction contended
for by the respondents is too strict. It, in effect, requires reading into
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the statute that a drain cannot be extended to find an outlet outside of
the distriet. It means, in effect, also, that a drain cannot be construct-
ed within the district if it becomes absolutely necessary, to make such
drain of use, to secure an outlet outside of the district. What is here
said in reference to said section is also applicable to § 1835, Rev.
Codes, 1903, pertaining to improvement of streams for drainage
purposes.

In 2faywood Co. v. Maywood, 140 Ill. 216, 29 N. E. 704, the
court said: “It is insisted by appellants that no right of way for
this easterly extension has been or can be obtained by the village au-
thorities, and therefore the whole proceeding is illegal, the position
being that the corporate authorities of a city or village can exercise
no power beyond its limits in the construction of a local improvement
like the one in question, our statute conferring upon them no such
right. The village, in this case, claims the right to pass over the
private property east of its limits by deed from the owner, but whether
it has such right or not, in our opinion, is immaterial as to the validity
of the assessment in question. The simplest form in which the ques-
tion raised can be considered is, Can a valid ordinance be passed by a
village to extend a sewer beyond its limits? No ordinance for a local
improvement is valid which does not describe the improvement con-
templated, and, thercfore, if in that description it shows an attempt
to do that which it is not authorized to do, the ordinance is void on its
face. The general doctrine that a municipal corporation can only
exercise its powers within its corporate limits is conceded. The rule
is founded on the fact that, generally, no authority is given by their
charters to act beyond such limits, and hence corporate authorities are
restricted in that regard, as in all other attempts to exercise corporate
authority, by the general rule that they can exercise only such powers
as are granted by express words. This general rule has, however, the
qualification that such authorities may also do those things which are
‘necessarily or fairly implied in or incident to the powers expressly
granted” We have already decided that a village may lawfully ex-
tend its sewers beyond its limits for the purpose of securing a suitable
outlet for the same. Shreve v. Cicero, 129 Ill. 226, 21 N. E. 815;
Cochran v. Park Ridge, 138 Ill. 295, 27 N. E. 939. In such case the
improvement is within the corporate limits and for the exclusive use
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and benefit of the municipality. The extension and outlet only serve
the purpose of giving practical effect to the sewer or system of sewer-
age. No one will deny that a sewer in a city or village is a local im-
provement, within the meaning of § 1, art. 9, chap. 24, of the Revised
Statutes. Hence, the power to construct it under the provisions of that
article is expressly given, and the right to also provide suitable outlets
for the same, even outside of its boundaries, must result by fair and
necessary implication, otherwise the express power would in many in-
stances be unavailing.”

In Coldwater v. Tucker, 36 Mich. 474, 24 Am. Rep. 601, the court
said: “The general doctrine is clear that a municipal corporation
cannot usually exercise its powers beyond its own limits. If it has in
any case authority to do so, the authority must be derived from some
statute which expressly or impliedly permits it. There are cases
where considerations of public policy have induced the legislature to
grant such power. The commonest instances are where a supply of
water can only be obtained from a distance. . . . There seems
to be no reason why an outlet should not be sought elsewhere, provided
the charter furnishes the means of obtaining one, expressly or by fair
implication. If it can only be obtained by building a sewer or ditch
beyond the city, the charter seems to be defective, in making no express
provision for such works. But if by leading a sewer or ditch to the
city limits it can be connected with an outlet beyond, there would seem
to be no reason for preventing such connection. Drainage is a public
necessity.”

" In Washer v. Bullitt County, 110 U. S. 558, 28 L. ed. 249, 4 Sup.
Ct. Rep. 249, the court said: “The power conferred upon the county
court by the statute of Kentucky to erect and keep in repair necessary
public bridges includes within its terms a bridge across the county
boundary, as well as one wholly within the county limits. Unless,
therefore, there is other legislation which modifies the power thus con-
ferred, the authority of Bullitt county to contract for the erection of
the bridge in question is plain.”

In Minnesota & M. Land & Improv. Co. v. Billings, 50 C. C. A.
74, 111 Fed. 972, the court said: “Nor is any reason perceived why a
portion of the improvement should not have been made on land
without the city. The scheme was to drain the city and thercby to
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benefit the property thereof and to protect the health of its inhabitants.
To accomplish this, it was necessary to extend the drainage beyond
the city limits, in order to obtain a proper outlet. A city council un-
doubtedly has the power, if it be granted the authority to make such
improvement, to make it efficacious by extending it as far as necessary
beyond the corporate limits.”

In People ex rel. Murphy v. Kelly, 76 N. Y. 475, the court said:
“XNothing is here but the question of power; if it existed, we must so
declare. The responsibility for its exercise is not ours. It appears to
be conceded and has not been denied that the acquisition and main-
tenance of public parks, securing pure air and healthful rest and
recreation to the people, is a city purpose when executed within the
corporate limits, and the sole contention is that it ceases to be a city
purpose when in any degree or to any extent it moves outside of those
boundaries. What is the change which transforms the inherent nature
and character of a city purpose when it passes the municipal lines,
we are told by the grouping of extreme consequences foretold as pos-
sible results.”

In Shreve v. Cicero, 129 Ill. 226, 21 N. E. 815, the court said:
“The extension of the sewer south in the town of Lyons, from thirty-
ninth street to Mud Lake cannot be regarded as a local improvement
in another town. Suppose no outlet could be found without extend-
ing the sewer a short distance into the territory of another town. We
think the town authorities would be authorized in such a case to do so,
without a violation of the rule announced in the case cited.”

The following cases announce the same general principles. Where-
as no ome of the cases is based upon facts where the corporate au-
thorities did work or secured outlets for sewers or drains in territory
outside >f the United States, we do not sce that the question of power
should be limited in case of necessity, in cases of going outside the
limits of the United States, any more than in extending the power by
going beyond the boundaries of cities, counties, or townships for out-
lets. 28 Cyc. Law & Proc. p. 954; 10 Am. & Eng. Enc. Law, p. 247; 1
Dill. Mun. Corp. 446; Elliott, Roads & Streets, 505; Lester v. Jack-
son, 69 Miss. 887, 11 So. 114; Gillison v. Cressman, 100 Mich. 591, 59
N. W. 321; Schneider v. Menasha, 118 Wis. 298, 99 Am. St. Rep. 996,
95 N. W. 94; Re New York, 99 N. Y. 569, 2 N. E. 642; Beasley v.
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Gravette, 86 Ark. 346, 110 S. W. 1053 ; Langley v. Augusta, 118 Ga.
590, 98 Am. St. Rep. 133, 45 S. E. 486; Haeussler v. St. Louis, 205
Mo. 656, 103 S. W. 1034 ; McBean v. Fresno, 112 Cal. 159, 31 L.R.A.
794, 53 Am. St. Rep. 191, 44 Pac. 358.

Our conclusion upon this point is that the drainage board had au-
thority, under a reasonable construction of the statute, to expend
money for the improvement of the Mouse river for the distance stated
in Canada, as a public necessity, for the benefit of the landholders in
Bottineau and McHenry counties. If a reasonable construction of the
statute did not authorize the board to go beyond the limits of the dis-
trict, we think it clear under the authorities cited, that such power was
clearly implied from the express power granted such boards to estab-
lish drains within their districts.

It is claimed that there will be an abuse of the power in this case in
extending the work of improving the channel 12 to 14 miles beyond
the boundary line. This is presented as a ground for restraining the
board, conceding for the purposes of the case that the power to estab-
lish an outlet in foreign territory exists. From the record it appears
that it will be necessary to improve the river to that extent to sccure
an effective outlet. Without going that distance the improvement
within the counties of McHenry and Bottineau would be entirely in-
effectual, and would not result in relieving the flooded lands of the
water gathered thereon. Inasmuch as we have concluded that such
power exists in the board to go beyond the limits of the district in
cases of necessity, we do not see that there was any abuse of the power
under the circumstances of this case. The question as to what is a
reasonable distance depends upon the facts of each case. What may be
a reasonable distance under one state of facts might be deemed un-
reasonable under another and different state of facts. As stated by
the trial court in its opinion, the term ‘reasonable distance” is a relative
term, and that court determined that the board did not exceed what
would be deemed a reasonable distance under the facts of this case.
Determining to what distance it becomes necessary to go to find
an outlet to accomplish the purpose desired is a question of policy
for the consideration of the board, and the determination of the board
in such cases will not be interfered with except in cases of fraud or
manifest abuse.
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It is next urged that the proposed improvements should be restrained
as contrary to the provisions of the statute, for the reason that they
are to be under the control of the Rural Municipality of Arthur
after their completion. The by-law provides that such improvements
within the Municipality of Arthur ‘“shall, when completed, be con-
trolled by the Rural Municipality of Arthur, . . . and shall be
maintained by or under the supervision of the joint board of drain
cemuissioners.”

Under § 1842, Rev. Codes 1905, all drains situated in this state
cre to be under the charge of the board of county commissioners, and
are by them to be kept open and in repair. From the provisions of
this section it is argued by the respondent that it has been violated
by the contract entered into between the Rural Municipality of Arthur
and the joint drainage board of the two counties named. Under the
express language of said section, its application is limited to drains
constructed in and situated within this state. We do not think that
it was the intention of the legislature to say that its provisions should
be applicable under the circumstances of this case; that is, where the
outlet is only sought in foreign territory by widening a stream. No
statute makes such control necessary where a stream is widened for
drainage purposes or to secure an outlet. If absolute control of strcams
be required as a condition precedent to securing outlets in a foreign
country, such outlets, in most cases, could not be acquired.

If the contemplated improvement was to consist of a permanent
building or other fixture, a different question would be presented. It
is not necessary to pass upon that question, as it is not presented in
this case. The so-called improvements to be made in this case consist
of dredging the river, and widening and deepening the channel. Al-
though the work or improvement under conmsideration is called a
drain in the pleadings and other papers, it is not in reality a drain
in the common acceptation of that term. The contemplated improve-
ment is in part governed by § 1835, Rev. Codes 1905, which reads as
follows: “The powers conferred by this chapter for establishing and
constructing drains shall also extend to and include the deepening and
widening of any drains which have heretofore been or may hereafter
be constructed; also to straightening, clearing out, and deepening the
channels of creeks and streams, and the construction, maintaining,
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remodeling, and repairing of levees, dykes, and barriers for the pur-
pose of drainage, and the board of drain commissioners may relocate
or extend the line of any drain if the same is necessary to provide a
suitable outlet, and shall cause a survey thereof to be made; but no
proceedings affecting the right of persons or property shall be had
under this section, except upon the notice, hearing, and award pre-
scribed in this chapter for the construction of drains in the first in-
stance.”

The improvement in this case consists in dredging, deepening, widen-
ing, and straightening the river bed and channel; and, whenever the
course of the river is changed, the persons owning land through which
the river will flow where its course is changed after crossing the bound-
ary line have petitioned for and consented to such change. No ob-
jections to these proceedings have been made by anyone on the ground
that land owned by persons along the stream is being taken without
their consent. The same principles do not apply in this case as in
cases of drains through land independent of a stream. When these
anprovements are completed, there will be nothing there that has not
always been there. The river will be there, and nothing more. There
is no control of the river bed or channel vested in the county commis-
sioners within their respective counties, even, as against the rights of
riparian owners. When, therefore, a river bed or channel is improved
for drainage purposes, the control thereof is not with the county com-
missioners, but remains where it has always been, with the riparian
owners, subject to the rights of upper and lower owners along the
stream to a reasonable use of the water therein for certain purposes.
We do not think that the by-law of the municipality or the contract
was of any effect so far as control of the drainage commissioners over
the stream is concerned. And though the cost of improving the river
in Canada is incurred in connection with the drain as constructed in
Bottineau and McHenry counties, and is assessed against such lands,
we fail to see that the fact as stated in the contract and by-law that
control shall remain in the municipality is any ground for restraining
all further acts by the joint board. Under the by-law, the right of
the joint board to maintain the drain in the river is guaranteed. By
this nothing less can be meant than that the river is in charge of the
joint board for purposes of keeping it in repair and maintaining it.
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We do not think that the argument of the respondent, to the effcct that
the drainage board has assumed to become responsible for all future
-damages on account of the maintenance of the drain, presents a ques-
tion of power. That question is one more of policy or expediency than
of power. In view of the fact that the Municipality of Arthur, by
a by-law, consents to the making of the improvements, and in view of
the fact that the owners of the land across the line have petitioned for
the improvement, we think that the danger of future interference with
the joint board in maintaining the improvement is slight, if not alto-
gether out of the question, and too remote for consideration.

What has been said in regard to the consequences following the fact
that control of the improvement is not vested exclusively in the county
commissioners is controlllng on the point urged against the validity
of these proceedings, for the alleged reason that the right of way to
the river channel in Canada was not secured by the drainage board.
The statute provides that the county commissioners shall acquire the
right of way, and that it shall be the property of the county. § 1823,
Rev. Codes 1905. We do not think that this section is applicable, or
intended to be applicable in cases of improving natural water courses
for drainage purposes. In this case the joint drainage board is con-
cerned only in securing right to increase the flow of the river in the
counties of Bottineau and McHenry, and this fact has naught to do
with the title to the land through which the river flows.

The next contention on behalf of the plaintiffs and respondents is
that the proceedings of the drainage boards are null and void, and
should be restrained permanently for the reason that certain lands
in Canada are materially benefited by the construction of the drain,
without any assessment being levied thereon to pay for such benefit;
and that the cost of such improvement, resulting in such benefits to
these lands, is asseszed against the land of the plaintiffs. The question
whether the lands in Canada are materially benefited by the construc-
tion of this drain is not conceded by the appellant. In fact, it is
strenuously insisted by them that these lands will only be benefited to
a trifling extent. The engineer, in his report, states in respect to the
amount of land to be benefited in Canada, as follows: “There is a
very small amount of land between the International Boundary Line

and the C. P. Ry., 6 miles north, that may possibly be benefited to a
21 N. D.—2.
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small extent, but this land is very alkali and also very stony, an®
would be practically of no value even if it was drained. The land
north of the C. P. Ry. in Canada down to the North Antler creek,
the terminus of our proposed drain, lies so much higher than the-
stream does that there will be no benefit accruing to this land.” The-
drainage board, acting under such report of the engineer, considered
this question of the amount of land to be benefited in Canada, and
found, after investigation, that there was but “small acreage to be-
benefited incidentally thereby.” There is much force in appellant’s.
contention that this finding of the board is conclusive on all persons.
making only a collateral attack on that finding, as in this case.
However, the rights of the parties on this appeal will be determined
on the theory that the lands on the north side of the boundary line-
will be materially benefited, by the construction of this drain. The
trial court was impressed with the fact that such lands will be ma-
terially benefited, and held all the proceedings void for the reason that.
the cost of constructing the drain north side of the line was assessed
against the lands of the plaintiffs and other owners of lands benefited
in McHenry and Bottineau counties, and that none of the cost was:
assessed against the lands benefited on the north side of the boundary
line. This conclusion of the trial court was reached upon the as-
- sumption that assessments must be equally borne by the land, in pro-
portion to benefits to all the benefited land, whether within the dis-
trict or beyond the limits of the district. It is true that the intentional
omission from assessment for benefits, of land benefited, in a drainage
district, will sometimes wholly vitiate the whole assessment, although
there is a large discretion vested in drainage boards as to what benefits:
are to be assessed ; and this discretion will not, except in case of fraud'
or abuse, be interfered with. No question of wilful omission of lands:
within the drainage district is presented in this case, and the general
rule applicable in such cases it is not necessary to define. In this.
case the land in Canada was not assessed for benefits, and could not,
under any circumstances, be assessed for benefits by the drainage-
boards of Bottineau and McHenry counties. The power to assess such
lands rests wholly with the authorities in the Dominion of Canada. The
question is therefore presented: Must all these contemplated im-
provements be abandoned for the reason that assessments of benefits
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-accruing to lands in Canada is impossible, because the drainage board
possesses no authority to levy assessments beyond the limits of its dis-
trict? The improvement in this case is not undertaken for the bene-
fit of the owners of land situated in Canada. The sole purpose of the
petitioners is to secure the drainage of their own lands, situate in
Bottineau and McHenry counties. It clearly appears that the ex-
penditure, although large, does not exceed the aggregate benefits. The
ratio of the assessment per acre is very small compared to the benefits
that will accrue to the land if the project can be maintained. It be-
ing undisputed that the purpose of the proceedings is to benefit lands
in Bottineau and McHenry counties, should the fact that lands beyond
the limits of these counties, in Canada, are materially benefited, nulli-
fy all the proceedings and subject them to be perpetually restrained ?
The trial court so held upon the general principle of the law before
stated, relying upon the case of Masters v. Portland, 24 Or. 161, 33
Pac. 540, as sustaining that principle. That case was in reference to a
different state of facts. Lands within the assessment district were
wilfully, arbitrarily, and intentionally omitted from the assessment,
although materially benefited, and benefited equally with the assessed
lands in the same district. No such question is presented here, inas-
much as it was beyond the power of the drainage board to include
the lands in Canada in the assessment or apportionment of benefits.

The respondent also relies on Fraser v. Mulany, 129 Wis. 377, 109
N. W. 139, to sustain this contention. That case also presents a ques-
tion of the intentional omission of benefited lands from assessment,
which was within the jurisdiction of the assessing body. It is not,
therefore, in point under the facts of this case. No other cases are
cited on this point.

The direct object sought in these drain proceedings is to improve
the lands within the drainage district as petitioned for. It is undis-
puted that the total benefits to the lands within the district in Bot-
tieau and McHenry counties exceed the total cost of the improve-
ment in these counties as well as in Canada. Work is to be done in
the Dominion of Canada for the express purpose of benefiting land
within the drainage district in said counties. The benefit to the lands
in Canada is one of the indirect or incidental results of the work abso-
lutely necessary to be done for the improvement of the lands in these
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counties. The situation is the same, and presents a similar question
as would be presented if the drainage board in these counties was com-
pelled to go into Canada to secure stone, or some other material neces-
sary to be used in improving the river bed in Bottineau county, and the
removal of such material from Canada materially benefited a large
tract of land in Canada. No doubt of the power of the board to secure
such material would be entertained. It would not be contended, seri-
ously, that the land in Canada must be assessed for these benefits pro-
portionally, or the proceedings be subject to a restraining order. There
is no more reason for holding an assessment unauthorized in one case
than in the other. To claim that the proceedings are void because
lands are not assessed for benefits which it is impossible legally to as-
sess is not a tenable proposition as a matter of law. In cases like the
one under consideration, we do not think the principle of wilful omis-
sion from assessment should have any application. If it were to be
enforced in cases like the present, it would result in defeating bene-
ficial drainage projects and make the securing of outlets outside of
drainage districts impossible.

For these reasons the order is reversed, and the cause remanded
to the District Court for further proceedings.

Sparping and CarMmoby, JJ., dissenting.

SparpiNg, J. (dissenting). I regret my inability to concur in the
above opinion. I have no doubt the construction of the proposed drain
would be of great benefit to the lands affected, but that fact furnishes
no warrant for its construction under the present proceedings and
law, unless such proceedings are in conformity with the law, and the
law is applicable to the situation. It seems that the atmosphere sur-
rounding the question is tainted with the impression that the law must
provide a means of draining all lands needing drainage, and that it
must be so construed as to apply to all possible contingencies arising,
in the efforts made to furnish relief to the owners of such land. The
remedy for its failure to make provision for all contingencies lies with
the legislature, and not with the courts. I shall briefly state my rea-
sons for concluding that the drainage law is not applicable to this case,
but if it is the proceedings are not in conformity with the law.
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1. The petition in this case, as applied to Bottineau county, which
is the county bordering on the International boundary, requests that
the drain “commence at the south side of Bottineau county, in the
center of the Mouse river channel, and dredge the river north to the
International Boundary Line, thus reclaiming the low land adjoining
the river on each side.” It will thus be seen that the petition established
the starting point and terminus of the proposed drain at the south and
north lines of Bottineau county respectively. Section 1821, Rev.
Codes 1905, as amended by chapter 93, Laws of 1907, as far as relates
to this subject, reads: “A petition for the construction of a drain may
be made in writing to the board of drain commissioners, which peti-
tion shall designate the starting point and terminus and general course
of the proposed drain.” Authority is given to the drainage commis-
sioners, under the advice of the surveyors, to vary from the line de-
scribed in the petition, but no authority is given to vary the source
and terminus of the drain. I would not contend that a slight variation
would invalidate the proceedings, but the question involved in this
case is not any immaterial variation, but it is as radical as though
the drain were located by the commissioners 14 miles west of the
Mouse river. The mouth of the drain proposed to be established is
approximately 14 miles north of the International Boundary Line.
The total cost is estimated at about $142,000. Of this it is estimated
that $70,000 must be expended north of the International Boundary
Line.

2. The statute, I think, requires title to the right of way to be ob-
tained, unless it is in the state or other superior authority. The title
to the right of way north of the boundary line has not been obtained,
and is in a foreign municipality or owners over whom neither the
drainage nor county commissioners nor the courts of this state have
any jurisdiction, and this seems to me to render the proceedings re-
garding the 14 miles in foreign territory invalid. Sec. 1823, Rev.
Codes 1905, as amended 1907.

3. Section 1842, Rev. Codes 1905, as amended in 1907, requires
that the drain, when completed, shall be under the charge and control
of the county commissioners. The contract entered into with the
municipal authorities of Arthur provides that that part of the drain
located therein, it being about 14 miles, and on which the successful
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operation of the whole project depends, shall be controlled by the
municipal authorities of Arthur, but maintained by the commission-
ers, and this contract is in accordance with a by-law adopted by that
municipality, in which it is provided that, when completed, the drain
shall be controlled by that municipality, although the entire cost of
the construction and maintenance thereof is to be borne by the own-
ers of the land assessed in McHenry and Bottineau counties, North
Dakota. I am of the opinion that this provision in the contract, under
which alone it is proposed to construct the drain north of the Interna-
tional Boundary Line, is in direct conflict with the provisions of the
Code cited.

4. The learned trial judge held that the fact that the lands in the
Municipality of Arthur were to be benefited, and not assessed, was a
controlling ground for holding the proceeding invalid. The by-law
‘adopted by that municipality describes the lands which are to be bene-
fited therein by the drain, and which are not to share in the burdens.
I would not contend that the fact that a small acreage was incidentally
benefited would invalidate the proceeding, but here the amount is so
great that it seems to me violative of the principles underlying the
power to impose special assessments. They can only be imposed by
reason of the property assessed being benefited by the improvement,
and it is elementary that to render such assessments valid the assess-
ments must be apportioned on all the property benefited in proportion
to the respective benefits. Several thousand acres in the Municipality
of Arthur entirely escape any share of the burdens, yet are shown to
reap special benefits. The fact that such lands lie outside of the juris-
diction is the misfortune of the advocates of the establishment of the
drain, and a misfortune which, under the existing statute, I see no
legitimate way of providing against. Should their money be expend-
ed in the construction of the drain, and thereafter the Municipality of
Arthur, for any reason, determine to exercise the control given it by
the contract over the 14 miles in Canadian territory, or to exclude the
commissioners from keeping it in repair, as it might do at any time
should a disagreement arise, the contributors might find themselves
in far worse position than now. In the majority opinion reference is
made to authorities where lands were wilfully, arbitrarily, or inten-
tionally omitted in making the assessments, and a distinction is drawn
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between those cases and the present, to show that the rule does not ap-
ply in this case; but it occurs to me that the issue is the fact of omis-
sion rather than the purpose of the commissioners in making the omis-

- sion. In the case at bar it is conceded that the omission was inten-
tional, but it claimed that the fact that the lands omitted are outside
the jurisdiction does away with the rule. I may, however, add that
because of these lands lying outside of the jurisdiction, I am not
as strongly convinced that this point is fatal as I am of those which I
have before briefly referred to.

The authorities hold that laws of this nature must be strictly com-
plied with and its terms strictly construed by the courts. This ought
especially be true with reference to drainage laws, and particularly
with reference to the drainage laws of this state by which almost un-
limited powers are given to a board of drainage commissioners on the
petition of only six property owners, who may be a very small minor-
ity of those required to bear the burdens. The law is subject to great
abuse, and by many it is insisted that it is being very widely abused,
and many owners of real property required to pay assessments alto-
gether out of proportion to the benefits derived. This may not be a
question for the the courts to consider, but, if true, it furnishes a rea-
son for requiring the terms of the statute to be strictly followed. I
call attention to Hundley v. Lincoln Park, 67 Ill. 559, as a case which
appears to me directly in point, and where the court held, on the estab-
lishment of Lincoln Park, in Chicago, that because money derived
from assessments in one town was to be expended in another town,
the proceedings were rendered invalid. I think the judgment should
be affirmed, and am authorized to say that Judge Carmody concurs
herein except to paragraph 1.

On Rehearing.
Per CuriaMm. Former opinion adhered to.

SpaLping, J. (dissenting). A reargument was had in this case.
Both the majority and minority of the court adhere to their original
opinions. Some minor changes which have been made in the major-
ity opinion, and some suggestions on the reargument, make a few ad-
ditional words of dissent proper.
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In my judgment much more serious questions are involved in this
case than any considered in the majority opinion. This is not a case
where one municipality is contracting with or constructing works in
another municipality in the same state, where the same laws are
applicable to all, and where the same legislative body can regulate
the power of each municipality, nor is it a case where one state desires.
to extend municipal work within the limits of another state; but it
embraces the proposition of a minor municipality of a subdivision of
one nation extending its works of internal improvement within the
limits of a foreign, sovereign power, whose laws are not before us, whose-
legislative action is not shown to have been framed with any reference
to such works, whose courts are not construing our law, and who cannot
be presumed to take into consideration what improvement is necessary
for the promotion of the welfare of the landowners in this state. Tt is.
also a question whether the treaty rights of the Federal government
are not invaded.

All these suggestions would form a fruitful basis for discussion if
it were necessary to pass upon them; but for the reasons given in my
former dissent, and for lack of time demanded by other duties they
are passed without discussion.

The majority opinion has been somewhat revised with reference to
a distinction which appears to be drawn between a drain wholly
artificial and one made by deepening and widening the channel of an
actual stream. While as a matter of fact there is a distinction be-
tween these works, yet, in contemplation of our drainage law, there
appears to me to be no distinction whatever. One is made the basis
for the assessment of private property, the same as the other, and this
is the principal and governing element in the matter. The stream,
whether widened and deepened, or only cleared out so as to permit
the free passage of surface water, is a drain within the meaning of
our drainage law; and all the provisions of that law applicable to:
assessment, to obtaining the title to the right of way, and other mat-
ters, are equally applicable to the natural stream as to the wholly
artificial drain. It scems to me that this proceeding is fraught with
great danger to the people whose property is being assessed to pay for
this so-called improvement. As far as disclosed by the record, the
right of way has not been obtained from all the property owners on the
North side of the Canada boundary, and certainly, as to those from
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whom it has not been obtained, all persons approaching the stream for
the purpose of widening or deepening it will be trespassers; and I
know of no method by which the right of eminent domain can be
exercised by a municipality of this state in a foreign country, and
the right of way secured thereby. This, to me, appears to be a ques-
tion of vital importance, and, alone, fatal to the contention of the
appellant.

For these reasons, and many others which might be expressed did.
time permit, I adhere to my original dissent.

Caernxopy, J. I concur in the foregoing dissent.

RANDE NORDHAGEN v. ENDERLIN INVESTMENT COM-
PANY and John J. Lee, Sheriff of Ward County.

(129 N. W. 1024.)

Evidence — Warrants — Decree Quieting Title.
Evidence examined, and under the law of Enderlin Invest. Co. v. Nordhagen,
18 N. D. 517, 123 N. W. 390, it is held that appellant is entitled to a decree
quieting title to the land described in the opinion, against all claims of re-

spondent.
Opinion filed January 24, 1910.

Appeal from District Court, Ward county; Goss, J.
Action to quiet title.

Reversed.

Pierce, Tenneson & Cupler, for appellant.

No appearance or brief for respondent.

Searping, J. This appeal was taken by the defendant, the Ender
lin Investment Company, from a judgment of the district court of
Ward county, adjudging that the plaintiff, Rande Nordhagen, was the
owner in fee simple and entitled to the possession of the southwest quar-
ter of section 35, in township 155, north of range 81, west, and quiet-
ing title in her, and canceling a deed given by Gilbert Nordhagen to
Carl Nordhagen, and recorded in the office of the register of deeds of
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Ward county, North Dakota, in Book 6 of Deeds at page 457, on the
27th day of April, 1905, and one given from Carl Nordhagen to Rande
Nordhagen, and recorded in Book 9 of Deeds, in the same county, page
44. The facts relating to this proceeding are sufficiently set forth in
the opinion of this court found in Enderlin Invest. Co. v. Nordhagen,
18 N. D. 517,123 N. W. 390. The case cited was an action brought by
the Enderlin Investment Company, under the forcible entry and detainer
statute, on the ground that the defendants had wrongfully held over
after the title had ripened in the Enderlin Investment Company through
a sheriff’s deed issued on an execution sale. While that action was
pending, Rande Nordhagen brought this action to quiet title to the
same land. That action was tried by the court without a jury, and it
was stipulated that the evidence offered in the forcible entry and de-
tainer action should be considered as having been offered and introduced
in this action, and that the same findings and conclusions should be
made by the district court in this action that should be made in such
other action. The defendant in the case at bar pleaded a counterclaim
based upon the title claimed through the sheriff’s deed. No question
was raised as to the regularity of the proceedings leading up to and in-
cluding the execution and delivery of the sheriff’s deed. The forcible
entry and detainer action resulted in a judgment for defendant, Rande
Nordhagen, in the trial court, which was reversed by this court, and
the judgment quieting title in her in the case at bar resulted from the
stipulation. All the evidence offered in the other action was received,
and we have examined the same carefully to ascertain whether it
necessitates a reversal of the judgment entered in this action. We find
the facts clearly established the right of the defendant and appellant
herein to a judgment quieting title in it as against the plaintiff and
respondent, Rande Nordhagen, to the land in question, under the law
as construed in the opinion in Enderlin Invest. Co. v. Nordhagen,
supra.

The judgment of the District Court is reversed, and that court is
directed to enter judgment quieting title to the land described in the
appellant.

All concur, except Goss, J., disqualified, and Moraan, Ch. J., not
participating. By request W. C. Crawrorp, judge of the tenth judicial
district, sat in the place of Goss, J., disqualified.
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STATE OF NORTH DAKOTA EX REL. F. C. HEFFRON, As-
sistant Attorney General, v. JOSEPH BLETH and Leonard Bleth.

(127 N. W. 1043.)

Appeal and Error — Notice of Appeal — Appeal from an Order and from the
‘Whole Thereof.

1. A notice of appeal to this court is sufficient where it states that the
appeal is from an order, fully describing it, although it does not expressly
state that the appeal is from the whole of the order, in accordance with the
provisions of the statute.

Appeal and Error — Dismissal of Appeal — Failure to Enumerate Papers.
2. A failure to follow the provisions of § 7325, Rev. Codes 1905, by enumerat-
ing in an order made, all the papers on which it is based, does not necee-
sarily authorize a dismissal of an appeal from such order. '

Appeal and Error — Acceptance of Benefits.
3. Payment of costs to the clerk, pursuant to an order of court, without
proof of the acceptance thereof by the appellant, is not ground for the dismissal
of the appeal.

Intoxicating Liquors — Nuisance — Abatement — Order without Notice.

4. An order of court is not made without notice when it is expressly based
on the terms and conditions of a former order, stating that when certain con-
ditions have been complied with another order will be made without further
notice.

Intoxicating Liquors — Abatement of Nuisance — Leasehold Premises =
Return to Owner — Discretion.

5. Whether a building in which a tenant of the owner has maintained a
nuisance by keeping and selling intoxicating liquors therein, of which the own-
er had knowledge prior to the commencement of an action to abate the nui-
sance, shall be turned over to the owner after it has been closed by proceed-
ings under § 9373, R. C. 1905, is discretionary with the trial court, and such
discretion will not be disturbed except in cases of the abuse thereof.

Intoxicating Liguors — Abatement of Nuisance — Return of Premises to
Owner — Good Faith of Owner.
6. If the owner complies with § 9373, supra, and the trial court is satisfied

Note.—Knowledge necessary to charge owner with conduct of tenants or others in
selling intoxicating liquor on premises in violation of injunction, see note in 25
L.R.A.(N.S.) 602.

Liability of property owners for illegal sales generally upon their leased prem-
fses, see note in 12 Am. St. Rep. 364,
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of his good faith in intending to abate the nuisance, the mere fact that he was
aware of the maintenance of the nuisance, by his tenant, before the abate-
ment proceedings commenced does not necessarily deprive the owner of the bene-
fits of said section.

Opinion filed September 23, 1910.

Appeal from the District Court of Stark county; Crawford, J.

Action to abate a nuisance. Petition of defendant for the abatement
of the action on compliance with § 9373, Rev. Codes 1905, granted.
The State appeals.

Affirmed.

Andrew Miller, Attorney General, Alfred Zuger, C. L. Young, and
F. C. Heffron, Assistant Attorneys General, for the State.

Owner of a leased building used as nuisance under the prohibition
law is a proper party defendant in a proceeding in equity to abate it.
Martin v. Blattner, 68 Iowa, 286, 25 N. W, 131, 27 N. W. 244, 6 Am.
Crim. Rep. 148; Drake v. Kingsbaker, 72 Iowa, 441, 34 N. W. 199;
State v. Douglass, 75 Iowa, 432, 39 N. W. 686 ; State v. Grim, 85 Iowa,
415, 52 N. W. 351.

McFarlane & Murtha, for respondent.

Appellant, by payment of the costs, accepted the fruits of the order,
and cannot appeal. Tuttle v. Tuttle, 19 N. D. —, 124 N. W. 429.

Morcan, Ch. J. This is an action to abate a nuisance created by
keeping and selling intoxicating liquors in a building in the village of
Richardton, Stark county. In the complaint the defendant Leonard
Bleth is charged with owning and having control of the lot on which the
nuisance is alleged to have been maintained, and is charged with hav-
ing allowed and permitted the maintenance of such nuisance. The de-
fendant Leonard Bleth admits that he is the owner of the lot, but de-
nies that any nuisance was maintained thereon with his knowledge or
consent, and he denies that he permitted or allowed the same to be
maintained. .

When the action was commenced a preliminary restraining order was.
issued against both defendants, enjoining them from a continuance of
the nuisance. After the service of such restraining order, the defend-
ant Leonard Bleth secured an order to show cause why he should not
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be permitted to give a bond, and have the building opened, and the
premises turned over to him, and the action abated pursuant to the pro-
visions of § 9373, Rev. Codes 1905. This order to show cause was based
upon the affidavit of Leonard Bleth, wherein the facts set forth in his
answer were alleged as grounds for the granting of his petition. He
further stated therein that the premises in question were leased by
him to Joseph Bleth on or about March 20th, 1909, for use as a pool
room, and for the sale of cigars and soft drinks, and for no other pur-
pose. After the service of the restraining order, the defendant
Leonard Bleth canceled the- lcase to Joseph Bleth. In the affidavit it
is further stated that it is defendant’s intention to occupy the build-
ing in question in carrying on a dry-goods business, and the value of
the premises is stated to be $1,000.

On the hearing of the order to show cause, the state produced affi-
davits of two citizens of Richardton, stating that they are well ac-
quainted with the premises, and that it was commonly known in
Richardton that this building was used as a place wherein intoxi-
cating liquors were sold as a beverage for several years past, and that
said lot and building were apparently under the control of and owned
by the above-named defendants since January 1, 1909. On informa-
tion and belief it is further stated in the affidavits that this building
was used since that date as a place where intoxicating liquors were
kept and sold.

After hearing the proofs of both parties, the court made an order,
on September 7, 1909, that Leonard Bleth be allowed to pay the costs
and attorney’s fees, amounting to $89.60, and to give a bond in the
sum of $1,000, conditioned that said Leonard Bleth immediately abate
the nusiance complained of, and that he prevent any nuisance upon
said premises for one year, and that upon the payment of said costs
to the clerk and the filing of the bond, the court would, without further
notice, make an order opening the building and surrendering same to the
said Leonard Bleth, and abating the action. The bond having been filed
and the costs and attorney’s fees paid in to the clerk’s office, the trial
court made an order on September 13th that the premises be turned over
to the defendant Leonard Bleth, and that the action be abated. The
state excepted to the making of the order, and has appealed from the
same.
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Certain preliminary questions of practice are raised by the re-
spondent, which we will dispose of before considering the merits.

1. It is claimed that the notice of appeal is not in compliance with:
the statute, and that the appeal should be dismissed on account of such:
defective notice. The defendant claims that it does mnot specify
whether the appeal is from the whole of the order or from a part.
there .f. The notice states that “the plaintiff appeals to the supreme-
court of the state of North Dakota from the order made and entered
in the above-entitled action on the 13th day of September, 1909.”
The provisions of the order are further stated in the notice. The
statute provides that an appeal must be taken by serving a motice-
upon the adverse party and filing the same in the office of the clerk
of the court in which the order appealed from is entered, “stating the-
appeal from the same, and whether the appeal is from the whole or a
part thereof, and, if from a part only, specifying the part appealed
from.” Rev. Codes 1905, § 7205.

We think that the notice complies with the statute. The objection:
urged that the notice does not in express words state whether the ap-
peal is from the whole of the order or from a part thereof is technical,
and not substantial. We think the notice substantially complies with
the statute in this regard. An appeal from an order is necessarily
from the whole. Nothing would be added to the effect of the notice:
by stating that the appeal is from the whole of the order. The same
objection was before the court in Irvin v. Smith, 68 Wis. 220, 31 N..
W. 909, and held of no force, under a statute which is like our own..

2. The order appealed from fails to state what affidavits, papers,.
or evidence it is based on, and was therefore not drawn in compliance:
with the provisions of § 7329, Rev. Codes 1905, requiring such state-
ment. This omission is urged upon us as a ground for dismissing:
the appeal. '

Under the terms of this section it is made expressly discretionary
whether the supreme court shall dismiss an appeal when based upon.
this ground. In view of the fact that there is no doubt as to what.
papers were used on the application, from an inspection of the record,.
and in view of the fact that the order was made on the defendant’s.
motion, we see no reason for dismissing the appeal in this case, al-
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though we deem it important, ordinarily, that the statute be careful-
ly complied with.

3. It is also urged that the appeal should be dismissed on the ground
that the appellant has accepted the costs and attorney’s fees paid by
the defendant as a condition precedent to the granting of the order of
abatement. The claim is that the appellant should not be allowed to-
appeal from the order after having accepted the terms imposed there-
by. The record does not show a payment to or acceptance of the money
by the state. The original order directed the payment of the costs and
attorney’s fees to the clerk. There is nothing in the record showing'
an acceptance of them by the plaintiff. This makes it unnecessary to-
further notice the point, as payment to the clerk of the court is not.
payment to the plaintiff in this case, or to plaintiff’s attorneys.

4. It is also claimed that the order is not appealable, for the alleged
reason that it was made without notice. We do not think that this:
contention can be upheld. It appears that the order appealed from
is based on the order of September 7th. That order was made after-
notice, and the parties appeared and presented evidence in the form.
of affidavits. There was a determination of every question at the hear-
ing, but the final order was not made, inasmuch as the costs had not.
been paid nor had the bond been filed. The court therefore ordered.
that, upon compliance with these conditions, an order of abatement
of the action and a surrender of the premises to the defendant would:
be made without further notice. The notice of appeal states that the-
order appealed from is based on the order of September 7Tth. Strict-
ly speaking, the order appealed from was therefore made on notice,.
and after argument and hearing.

The merits present an important question, not free from difficulty,.
on which no cases directly in point have been cited or can be found.
It involves the comstruction of § 9373, Rev. Codes 1905, pertaining:
to the abatement of nuisances, and the turning over of the premises:
to the owner under certain conditions, where nuisances have been
maintained thereon by a tenant of the owner. So far as material on
this appeal, that section reads as follows: “And said officer abating
such nuisance shall securely close said building, erection, or place
where such nuisance was located, as against the use or occupation of
the same for saloon purposes, and keep the same securely closed for-
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the period of one year, unless sooner released as hereinafter provided,
-and any person breaking open said building, erection, or place, or using
the premises so ordered to be closed, shall be punished for contempt,
as hereinafter provided in case of violation of injunctions; provided,
however, that when leasehold premises are adjudged to be a nuisance,
the owner thereof shall have the right to terminate the lease by giving
three days’ notice thereof in writing to the tenant, and when this is
-done the premises shall be turned over to the owner upon the order
.of the court or judge. But the release of the property shall be upon
.condition that the nuisance shall not be continued, and the return of
the property shall not release any lien upon said property occasioned
by any prosecution of the tenant. If the owner appears and pays all
.costs of the proceedings, and files a bond with sureties to be approved
by the clerk in the full value of the property, to be ascertained by the
.court or judge, conditioned that he will immediately abate said nui-
-sance and prevent the same from being established or kept therein
within the period of one year thereafter, the court, or, in vacation, the
‘judge may, if satisfied of his good faith, order the premises taken
and closed under the order of abatement to be delivered to said owner,
and said order of abatement canceled so far as the same may relate to
said property, and if the proceeding is an action in equity, and bond
is given and costs therein paid before judgment and order of abate-
ment, the action shall be thereby abated; provided, however, that the
release of the property under the provisions of this section shall not
release it from any judgment, lien, or penalty, or liability to which
it may be subject under any other statute or law.”

The state claims that the respondent, as owner of the building, is
not entitled to the benefit of this section, for the reason that he had
knowledge that the nuisance was being maintained on his lot, and in
-consequence thereof, that he consented to the maintenance of the same
by not taking steps to have the same abated.

This court held, in State ex rel. McClory v. Donovan, 10 N D.
610, 88 N. W. 717, that where the owner of a lot maintains a nuisance
thereon himself, he is not entitled to the benefits of this section, which
applies only to leasehold premises. That construction was proper under
the express language of the section. In this case the nuisance was
established and maintained by the tenant without any actual partici-
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pation therein by the owner. Conceding that it was maintained with
his knowledge and implied consent, was it the legislative intent that
the owner should not be given the possession of his property on con-
dition that the nuisance be abated and all costs paid? So far as the
enforcement of the law is concerned, everything is accomplished by
such abatement that can be accomplished by continuing the action to
final judgment. That is, the nuisance is actually abated, and security
given that none will be established thereon for one year. Does the
fact that the owner was aware that his tenant was using the premises
in maintaining a nuisance thereon necessarily place him in the same
position, so far as this statute is concerned, as though he actually
maintained the nuisance himself? We do not think the language
of the section warrants any such construction. The language is
general, and without any words to indicate that the owner is not en-
titled, as a matter of law, to have the premises surrendered to him,
although he had knowledge of the illicit manner in which the prop-
erty was being used. If such was the intent of the law-makers, it could
easily have been expressed. To so construe the statute would, in
our judgment, be going beyond its language, and would be reading
an exception into it.

Before the court should permit the property to be surrendered to
the owner, however, it must be satisfied of the good faith of the owner.
This means his good faith so far as abating the nuisance in the future
is concerned. In determining this question of good faith, his past
conduct in respect to the maintenance of the nuisance will be a proper
matter for consideration. The good faith of the owner, however, is
his good faith towards the permanent suppression of the nuisance in
the future. Although he may have had some knowledge of the main-
tenance of the nuisance in the past, and did not, as promptly as he
should have done, take measures to suppress the same, that fact does
not necessarily debar him from the benefits of this section, if he can
convince the court of his good intentions as to the future. We think
that much was intended to be left to the discretion of the trial judge
by this section. There is no positive evidence in this case that this de-
fendant was aware of the fact that a nuisance was being maintained
on his lot. Therefore there is no evidence that he actually consented

to the maintenance of the nuisance. The trial court found that the de-
21 N. D.—-3.
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fendant was aware of the nuisance upon this lot before the action was
commenced, or had reason to believe the same. Upon this finding we-
do not think that a fair construction of said § 9373 defeats the right.
of this defendant to invoke the provision of that section.

The supreme court of Iowa, under a statute almost identical with
§ 9373, supra, except that it applies to owners generally, and not
especially to the owners of leased premises, has held that the owner is.
entitled to the benefits of that section, and no distinction seems to
have been drawn between owners that were guilty of maintaining the:
nuisance and those not guilty. (Morris v. Lowry, 113 Iowa, 544, 85
N. W. 788; Morris v. Connolly, 113 Towa, 545, 85 N. W. 789.

It follows that the order appealed from should be affirmed, and it
is s0 ordered. All concur, SpaLDING, J., concurring specially.

Sparpixg, J., concurring. I concur in the court’s finding that
there is no evidence that respondent actually consented to the main-
tenance of the nuisance in question, and therefore concur in the affirm-
ance of the order appealed from. In view of this finding, it is un-
necessary to express an opinion as to the law which might be applicable
in case the respondent had known of the maintenance of the nuisance
or had become particeps criminis by renting his premises for the-
purpose of maintaining a nuisance.

JAMES A. WELLS v. CITY OF LISBON.
(128 N. W. 308.)

Municipal Corporations — Excavations in Streets — Protection of Travelers-
— Care Required.

1. In prosecuting works requiring excavdtion in the traveled street of a

city, a municipal corporation is bound to do so with due regard to the rights. -

Note. — The question of liability of a municipal corporation for injury from de-
fects or obstructions in streets is considered in a note in 20 L.R.A.(N.S.) 513, inv
which all questions as to the duty of municipalities to keep streets in safe condi-
tion, the degree of care required, the precautions to be taken in case of excavations,
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of travelers in the vicinity of the excavation, and must use such precautions
as are reasonably necessary for the protection of such travelers.

Municipal Corporations — Repair of Streets — Ordinary Care — Degree
Dependent on Circumstances.

2. The degree of care required of a municipality in such case is ordinary
care, and what constitutes ordinary care depends upon the circumstances of
the particular case, and must depend largely upon atmospheric and other con-
ditions.

Municipal Corporations — Excavations in Streets — Degree of Care — At-
mospheric Conditions.
3. Greater care i8 required in such case on the part of a municipa!itj in a
snowy, dark, or stormy night, than in a clear, moonlight night.

Municipal Corporations — Excavations in Streets — Negligence of City —
Question for Jury.

4. The evidence in this case being conflicting as to the precautions which
the appellant took on a stormy night to protect travelers from injury by rea-
son of an excavation in a traveled street in the city, it is held, that the ques-
tion of defendant’s negligence was properly submitted to the jury.

Municipal Corporations — Rerair of Streets — Degree of Care Required of
Traveler — Atmospheric Conditions.

5. The care required of a traveler in a street of a city where excavations or
other obstructions exist is such as persons of common and reasonable pru-
dence ordinarily exercise under like circumstances, and must be proportion-
ate to the increased danger from darkness or other atmospheric conditions.

Municipal Corporations — Obstruction of Streets — Contributory Negli-
gence — Question for Jury.

6. When defendant’s dray approached an excavation in appellant’s street
between 6 and 6: 30 P. M. on the 2d day of January, only one light was burn-
ing to warn travelers of danger from such excavation. That light was placed
in the middle of the street, where there was no excavation, but where the
street had been obstructed by a plank 18 inches above the surface on which
this light was hung, such plank covering the only safe part of the street,
and the driver, being unable to see where the excavation was, assuming that
the light marked the place of excavation, turned away from the light, and his
team, floundering in a snow drift, fell into the excavation and was killed. The
question of the contributory negligence of the driver was one for the jury,
under these facts and the surrounding circumstances.

ete., are considered and the authorities reviewed. The question of necessity and
sufficiency of notice of claim or cause of injury is also considered in this note
(pages 757 et seq.).

The question of contributory negligence of person injured on defective street
.is treated in notes in 21 L.R.A.(N.S.) 614, and 47 Am. Rep. 744.
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Municipal Corporations — Obstructed Street — Injury to Travelers = Evi-
dence.

7. The driver of plaintiff’s team was permitted to testify as to the manner
in which he had seen similar excavations in the same city protected, as one
reason for supposing the light marked the excavation. Held, that the admis-
sion of such testimony was not prejudicial, but was competent to aid the jury
in determining the degree of care exercised by the driver, if limited, as it was in
this case, to that purpose when offered.

Municipal Corporations — Trial — Injury to Travelers — Instructions.
8. Objections to certain instructions to the jury held without merit.
Municipal Corporations — Obstructed Streets — Injury to Traveler —
Notice of Claim — Sufficiency.

9. Plaintiff filed a notice of claim with the city auditor in an attempt
to comply with the provisions of §§ 2703 and 2704, R. C. 1905. Plaintiff as-
signed error because two papers, each verified by the claimant, were not filed,
instead of one. Held, that inasmuch as the one notice filed contained all the in-
formation required by both sections, it was a sufficient compliance with the
statute, and that it is a matter of indifference whether the whole information
required to be given the city council is contained in one paper or two, if suf-
ficient in substance to serve the purpose intended.

Opinion filed October 10, 1910.

Appeal from the District Court of Ransom county; Allen, J.

Action for loss of a pair of mules in an excavation in the street of
the defendant and appellant. Verdict and judgment for plaintiff and
respondent.

Affirmed.

Sidney E. Adams, for appellant.

City need only place a light that will warn reasonably prudent
people of danger. XKarrer v. Detroit, 142 Mich. 331, 106 N. W. 64;
Slaughter v. Huntington, 64 W. Va. 237, 16 L.R.A.(N.S.) 459, 61
S. E. 155; Garnetz v. Carroll, 136 Iowa, 569, 114 N. W. 57.

Due care is presumed. Swift & Co. v. Holoubek, 60 Neb. 784, 84 N.
W. 253; O’Connor v. Connecticut R. & Lighting Co. 82 Conn. 170,
72 Atl. 934.

Where plaintiff’s proof shows his contributory negligence, directed
verdict is proper. Prideaux v. Mineral Point, 43 Wis. 524, 28 Am.
Rep. 558; Hoth v. Peters, 55 Wis. 405, 13 N. W. 219; Mares v.
Northern P. R. Co. 3 Dak. 336, 21 N. W. 5; 29 Cyc. Law & Proc. p.
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630 (B) and cases cited; 27 Cye. Law & Proc. p. 605 (III); Gleason
v. Suskin, 110 Md. 137, 72 Atl. 1034.

Chas. 8. Ego, for respondent.

City must protect its streets in a reasonably prudent manner.
Chacey v. Fargo, 5 N. D. 173, 64 N. W. 932; Ouverson v. Grafton,
5 N. D. 281, 65 N. W. 676; Galveston v. Posnainsky, 62 Tex. 118,
50 Am. Rep. 517; Blessington v. Boston, 153 Mass. 409, 26 N. E.
1113 ; Colorado Mortg. & Invest. Co. v. Rees, 21 Colo. 435, 42 Pac. 42.

Where evidence of negligence is controverted, finding of jury is
decisive. Finney v. Northern P. R. Co. 3 Dak. 270, 16 N. W. 500;
Franz Falk Brewing Co. v. Mielenz Bros. 5 Dak. 136, 37 N. W, 728;
Studebaker Bros. Mfg. Co. v. Zollars, 12 S. D. 296, 81 N. W. 292;
Drinkall v. Movius State Bank, 11 N. D. 10, 57 L.R.A. 346, 95 Am.
St. Rep. 693, 88 N. W. 724 ; Flath v. Casselman, 10 N. D. 420, 87 N.
W. 988 ; Taylor v. Jones, 3 N. D. 235, 55 N. W. 593 ; Larson v. Grand
Forks; 3 Dak. 307, 19 N. W. 414; Bishop v. Chicago, M. & St. P. R.
Co. 4 N. D. 536, 62 N. W. 605. Lights must be secured as well as
placed. Schumacher v. New York, 166 N. Y. 103, 59 N. E. 773.

Refusing a directed verdict was not error. Ouverson v. Grafton, 5
N. D. 281, 65 N. W. 676; Ludlow v. Fargo, 3 N. D. 485, 57 N. W.
506 ; Heckman v. Evenson, 7 N. D. 173, 73 N. W. 427; Gagnier v.
Fargo, 12 N. D. 219, 96 N. W. 841; Sutton v. Snohomish, 11 Wash.
24, 48 Am. St. Rep. 847, 39 Pac. 273; Buck v. Biddeford, 82 Me.
433, 19 Atl. 912; Wakeham v. St. Clair Twp. 91 Mich. 15, 51 N. W.
696 ; Fletcher v. Ellsworth, 53 Kan. 751, 37 Pac. 115.

If notice to city states facts clearly and substantially it is sufficient.
Dubois County v. Wertz, 112 Ind. 268, 13 N. E. 874; Howard County
v. Jennings, 104 Ind. 108, 3 N. E. 619; Powers v. St. Paul, 36 Minn.
S7, 30 N. W. 433 ; Shepard v. Easterling, 61 Neb. 882, 86 N. W. 941;
LaFlamme v. Albany, 158 N. Y. 699, 53 N. E. 1127; Young v. Doug-
las, 157 Mass. 383, 32 N. E. 354.

Defects were waived. Dundas v. Lansing, 75 Mich. 499, 5 L.R.A.
143, 13 Am. St. Rep. 457, 42 N. W. 1011; Griswold v. Ludington, 116
Mich. 401, 74 N. W. 663; Wright v. Portland, 118 Mich. 23, 76 N.
W. 141; Wheeler v. Detroit, 127 Mich. 329, 86 N. W. 822; Rusch v.
Dubuque, 116 Iowa, 402, 90 N. W. 81; Werner v. Rochester, 149 N.
Y. 563, 44 N. E. 300.
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If notice was defective, notice of its rejection on that ground should
have been given. Abbott, Mun. Corp. §§ 484-1061; Connor v. Salt
Lake City, 28 Utah, 248, 78 Pac. 479; Chamberlain v. Saginaw, 135
Mich. 61, 97 N. W. 156.

Searping, J. The defendant, the city of Lisbon, is a municipal
corporation. The plaintiff on the 2d day of January, 1907, was the
owner of a dray and a pair of mules, and one Laren was employed as
the driver thereof in the business of draying. The city of Lisbon was
engaged on that day in laying water mains on certain streets, par-
ticularly near the south side of Sixth street where it crosses Elm street,
Sixth street running east and west and Elm street north and south.
A ditch had been excavated along Sixth street for the purpose named,
about 8 feet deep, and it extended from both the east and west into
Elm street, leaving a space from 14 to 18 feet wide in the center of Elm
street unexcavated. The evening of January 2d was very stormy and
the wind blew with considerable force, drifting the snow. Workmen
had been engaged for some time on this excavation, and on that evening
ceased work about 5: 30 o’clock, when a plank was placed across the in-
tact portion of Elm street, one end resting upon a pile of dirt and the
other upon some cans about 30 inches above the surface of the roadbed,
and a lighted lantern was suspended from the center of the plank.
Testimony was submitted showing that other lights were placed in
different localities in the vicinity of the excavations, but there is no
evidence that at the time of the accident any light was visible except the
one in the center of Elm street. Testimony was also received that
thirty minutes after the lights are claimed to have been placed, there
were no lights or barricades on either of the ditches. Other witnesses
testified that they saw several lights shortly after the time a workman
testified to placing them. About 6:15 or 6:30 that evening, Laren
drove toward this spot with plaintif’s mules and dray. He testifies
that he saw the one light in the center of the street when about 40 feet
from it; that the mules were walking; that he could see no pile of dirt
ahead ; that he pulled the mules up and turned to the left, between the
end of the ditch and the curb, on the assumption that the ditch or ob-
struction was where the light was placed, and that, as far as he could
sce, there was an unobstructed passage to the side of the light. The
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snow was drifted so as to conceal the pile of dirt which had been
thrown from the excavation, and his mules floundered as they reached
the drift, and fell into the ditch, and received injuries, which resulted
in their death. This action is brought to recover the value of the
mules. The answer admits that the mules were killed by falling into
the ditch, denies that the streets were dangerous, unsafe, or defective,
and that the city failed to place warning signals at or near the excava-
tion, and alleges that it used due care and diligence in guarding the
same with lanterns and barricades, and alleges that the injury com-
plained of was caused solely by the negligence and want of ordinary
<are on the part of Laren, the driver, and that the ditch was guarded
by lights to warn teamsters and other persons using said streets of the
existence of the obstacles; that Laren was aware of such warning sig-
nals, and notwithstanding the same, and without making any examina-
tion of the highway on which he was driving, started to drive around
said lights and barricade, and in so doing, in the dark and in the storm,
drove into the snow bank, in which his mules floundered, causing them
to fall into the ditch, whereby they were injured as alleged.

. The jury returned a verdict in favor of the plaintiff, assessing his
.damages at $450, upon which judgment was duly entered. The case is
here on appeal from the judgment and from an order denying appel-
Jant’s motion for judgment non obstante or for a new trial.

The errors assigned relate to the orders denying defendant’s motion
for a directed verdict at the close of plaintiff’s case in chief, its motion
for a directed verdict at the close of the whole case, to the admission
of certain evidence, and to certain instructions of the court. We shall
consider them separately.

1. In prosecuting works of the nature described in this complaint,
a municipal corporation is bound to do so with due regard to the rights
of travelers on the street in the vicinity of the excavation, and it must
use such precautions as are reasonably necessary for the protection of
such travelers. The degree of care required of the municipality is
ordinary care, and what constitutes ordinary care depends upon the
circumstances of the particular case. Elliott, Roads & Streets, § 472,
and authorities cited. The degree of care requisite may depend largely
upon the atmospheric and other conditions, greater care being required
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to constitute ordinary care in a snowy, dark, or stormy night than in &
clear, moonlight night.

In the case at bar there is no evidence that more than one lantern
was present in the vicinity of the excavation<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>