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COMMISSION

COMMISSION DECISION
of 20 January 1999

on the acquisition of land under the German Indemnification and Compensation

(notified under document number C(1999) 42)

(Only the German text is authentic)

(1999/268/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of
Article 93(2) thereof,

Having given interested parties a time limit within which
to submit their comments pursuant to the above Article
and having taken account of those comments,

Whereas:

The Commission, by decision of 18 March 1998, initiated
the procedure provided for in Article 93(2) of the EC
Treaty against the acquisition of land under the Indemni-
fication and Compensation Act (Awusgleichsleistungsge-
setz) (EALG) (by letter SG(98) D/2532 of 30 March 1998).

In that letter the Commission asked Germany to submit
its comments within one month of its receipt. In accord-
ance with Article 93(2) the other Member States and
interested parties were given due notice by means of
publication of the letter in the Official Journal of the
European Communities (') and were requested to submit
their comments.

The Commission initiated the procedure because it was
unable to ascertain whether the EALG, which had entered

() OJ C 215, 10.7.1998, p. 7.

into force in 1994, permitted measures which could be
deemed incompatible with the common market.

The Commission was unsure whether the measures in
question could be defined as State aid within the meaning
of Article 92(1) of the Treaty or as other measures not
covered by aid legislation in compensation for the expro-
priation of property. Although the Commission acknow-
ledged the possibility of compensation for resettled
farmers (Wiedereinrichter), it expressed doubts as to
whether that possibility applied to newly settled farmers
(Neueinrichter) and certain legal entities.

In respect of those measures defined as aid, the Commis-
sion doubted whether the maximum aid intensities for
the acquisition of agricultural land (pursuant to Article
92(3)(c) of the EC Treaty, 35 % for agricultural land in
areas which are not less-favoured) had been complied
with.

The further purpose of the procedure was to clarify
whether, and if so to what extent, the measures constitute
discrimination against west German citizens and other
citizens of the Community which is incompatible with
Atrticles 6 and 52 and following of the EC Treaty.

Germany submitted its comments to the Commission by
letter dated 29 May 1998 (Section II). No other Member
State submitted comments but hundreds of interested
parties did (Section III). Germany submitted further in-
formation to the Commission by letters of 22 October
and 16 December 1998 and in a meeting held on 18
December 1998.



L 107/22

Official Journal of the European Communities

24.4.1999

II

Germany submitted the following position with regard to
the Commission letter of 30 March 1998 initiating the
procedure:

1.1.

Applicability of Articles 92, 93 and 94 of the EC
Treaty

Germany felt that the acquisition of land should be
exempt from the aid controls under Articles 92, 93
and 94 of the EC Treaty firstly, because in temporal
terms the measure was a scheme which should really
have been adopted by the German Democratic
Republic and secondly, because its contents consti-
tuted a scheme for the settlement of open property
issues which did not fall within the scope of the EC
Treaty’s aid provisions. It gave the following detailed
position.

Land acquisition schemes under the EALG formed
part of the reform of east German agricultural and
forestry property ownership rules introduced by the
GDR to comply with west German rules and there-
fore constituted a general measure deriving from
special historical circumstances. Their legal mission
and purpose were set out in the GDR’s first State
Treaty and in the Unification Treaty.

State Treaty of 18 May 1990

A fundamental principle of the State Treaty between
the Federal Republic of Germany and the German
Democratic Republic establishing a monetary,
economic and social union of 18 May 1990 (the State
Treaty) was the creation of private ownership. In the
Treaty the two parties committed themselves to a
free, democratic, federal and social basic order
governed by the rule of law (first sentence of Article
2(1)) and private ownership (Article 1(3)). The GDR
expressly undertook to model the law of the GDR on
such a rule of law (Protocol on guidelines, A.L1). In
other words, through the State Treaty the GDR had
already committed itself to creating private owner-
ship governed by the rule of law to replace State
ownership.

1.2. Joint Declaration of 15 June 1990

However, the open property issues created particular
problems. For that reason on 15 June 1990, the
contracting parties to the State Treaty agreed on a
Joint Declaration on the settlement of open property
Issues before ratifying the Treaty. The settlement, as

defined by its purpose, was, of course, restricted to
the territory of the GDR which, since it at no time
formed part of the common market, could not be
made subject to the provisions of the EC Treaty, even
for the settlement of open property issues. Nor was
the purpose to help enterprises to adapt to the
changing competitive situation, but to provide the
necessary measures to remodel ownership conditions
against the background of decades of deprivation
suffered by those concerned. The purpose of the
settlement therefore lacked any relationship to the
mission of the Community under the EC Treaty. The
purpose of the planned settlement, thus restricted to
the settlement of open property issues, was specified
in the preamble to the Joint Declaration.

“The division of Germany, the resultant migration of
the population from east to west and the different
rules of law in the two German States created
numerous property law problems affecting many cit-
izens of the German Democratic Republic and the
Federal Republic of Germany. The two governments
base their attempts to solve the property issues on
the creation of a balance between different interests
based on a reconciliation of interests within society.
Legal certainty and unambiguity and the right to
own property are the principles by which the
Governments of the German Democratic Republic
and the Federal Republic of Germany will be guided
in settling the open property issues. This is the only
way to create lasting legal concord in a future
Germany'.

In commerce and industry the GDR itself created
the legal basis for the reintroduction of private
ownership: the Privatisation and Reorganisation of
Publicly Owned Assets Act, otherwise known as the
Trusteeship Act (Treubandgesetz), of 17 June 1990,
provided the basis for the business sector to privatise.
However, that was the only sector in which the basis
for restructuring property was created. The conver-
sion of State-owned businesses into private com-
panies belonging to the Trust Agency (Treubandan-
stali) allowed the Agency to sell to anyone under
market-economy principles. Directly after, while the
GDR was still a separate State, the privatisation of
industrial and other commercial businesses began.
The GDR was faced with particular problems in the
restructuring of State-owned agricultural and forestry
property. Although in principle the Trusteeship Act
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prescribed privatisation in this sector too, it attached
restrictive conditions: it stipulated that the special
economic, environmental, structural and prop-
erty-law features of the sector had to be taken into
account in the process of privatisation and reorgan-
isation (Article 1(1), first sentence, and (6) of the Act).

In view of the special nature of land reform, the two
governments agreed when negotiating the Joint
Declaration that lasting legal concord could only be
secured if the extreme conflicts of interest between
the current exploiters and the previous owners could
be satisfactorily reconciled. The preamble to the
Declaration therefore stated that a settlement accept-
able to all parties had to be created. In the agricul-
tural sector, this settlement was based on the exclu-
sion of restitution to former owners and on
preventing the agricultural production cooperatives
from exercising a unilateral ownership option. The
settlement would therefore clarify who could become
owner of the former State-owned land and under
what conditions. The GDR had a strong interest in
such a declaration since it had seen no possibility of
reviewing the expropriations which took place
between 1945 and 1949 (point 1 of the Joint
Declaration) and therefore wished to safeguard the
interests of east German citizens with regard to the
use of the land. Moreover, the GDR was also obliged
to solve those ownership problems because of the
creation of a private ownership system (point 13 of
the Joint Declaration). As a result of the progress of
the unification process, the GDR ran out of time
before the ownership problems could be solved.

The Unification Treary of 31 August 1990

The Unification Treaty, too, came into being when
the GDR was still a separate State and was therefore
outside the scope of the EC Treaty. In its negotiation
of the Treaty the GDR stuck rigidly to its position as
expressed in the Joint Declaration.

Because the property ownership problems had yet to
be solved, the Joint Declaration was made an integral
part of the Unification Treaty (Article 41). It was not
until legislators in a unified Germany adopted the
land acquisition scheme in the Indemnification and
Compensation Act that the settlement acceptable to
all parties was achieved. Those legislators had to
create a scheme that had eluded the GDR. The legal
positions applying to the acceding territory as estab-

lished in the Joint Declaration and confirmed in the
Unification Treaty with the sovereign GDR
continued in force under the scheme. The land
acquisition programme transposed, all at the insis-
tence of the new Ldnder, provisions from the Unifi-
cation Treaty in favour of the interests of east
German citizens which were protected by its guar-
antee (Article 44). In a resolution of 19 December
1996 the Bundesrat confirmed, with regard to the
settlement of the open property issues, that the Joint
Declaration was an integral part of the Unification
Treaty, compliance with which by the new Ldnder
could be enforced by the Federal Constitutional
Court (BR-Drs. 871/96).

After further background details Germany stated that
a parliamentary majority in support of an amended
legal scheme which did not include the newly settled
farmers and legal entities resident on 3 October 1990
in the land acquisition programme would not be
achievable. It went on to conclude that this would
leave the land reform ownership issues unsolved
indefinitely since the entire process of forming a
political consensus would have to begin ab initio.
This would create further deep political rifts in
Germany.

Compensation for prejudice suffered

The Federal Government adhered to the broadly-
defined concept of prejudice. It explained that what
was at stake was the restoration of a basis for
economic activity under individual responsibility.
The greatest possible degree of restoration of private
and balanced ownership structures, vital for reasons
of domestic growth and not least for political stability
in a country, had to be understood in the broad sense
as the elimination of a prejudice.

The government stated that the Commission’s
comments on compensation for a disadvantage were
too narrow and did not take account of the special
nature of the transformation and integration of part
of a country structured as a State-controlled economy
into a market economy.

Moreover, an approach aimed at individual cases
would not be practicable and could jeopardise legal
security in the new Ldnder. The requirement of indi-
vidual evidence of prejudice would also result in an
immense number of individual cases being notified.
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Right of acquisition by newly settled farmers
who were not old enough to be gainfully active
on the reference date

Germany submitted the following position on this
category of newly settled farmers.

Such cases were only conceivable under special
circumstances and were for practical purposes insig-
nificant. Alongside the requirement of residence on
3 October 1990, the legislator had added the further
requirement that eligible parties must, as at 1
October 1996, have established a new farm (concept
of newly settled farmer) and must have leased trust
land for a long period. The requirement of a long-
term lease agreement was also linked to the condi-
tion that the party involved had to manage the farm
and possess the appropriate vocational qualification
for managing an agricultural holding.

Thus, in the case hypothesised by the Commission,
the newly settled farmer must, in 1990, have been
too young to be gainfully active, must have acquired
his vocational qualification between 1990 and 1996
and must immediately afterwards have been awarded
a long-term lease agreement as at 1 October 1996.
But in the vast majority of cases the newly settled
farmers acquired their vocational qualification in
GDR times before 1990 and were employed as
salaried or waged workers in an agricultural produc-
tion cooperative or on a people’s estate. However, no
statistics existed on this matter.

Legal entities without resettled farmers as part-
ners

The possibility of this category acquiring land was
also at this point without practical significance.
Firstly, it was difficult to imagine a legal successor to
an agricultural production cooperative which did not
include a partner who could qualify as a resettled
farmer. Although it might have been the (excep-
tional) case in the past, the effect of the hitherto
published details of the Commission communication
and certainly its imminent publication in the Offi-
cial Journal of the European Communities would
have been to encourage such legal entities to adjust
their group of partners accordingly.

Loss of potential income

Germany had originally assumed a sum of DEM 3
billion for loss of potential income. However, it
expected that ‘decreasing market values would place

that sum in context. No further explanation was
given.

Distortion of competition and prejudice to the
common market

The following comments were made.

The fact of subsidised acquisition did not affect the
market or competitive position of the holding in
question wvis-d-vis competing holdings, since the
holding could only acquire leased land on which it
was already producing. Assuming acquisition using
borrowed capital, a comparison of the expenditure on
interest with the price of leasing the and at the time
produced the result that the acquisition had a more
or less neutral effect on profit, with the result that
neither the production structure nor the cost struc-
ture of the holding changed. The acquisition of the
land therefore had no impact on the supply behav-
iour of the holdings. Price levels and market margin
remained the same.

Since the land acquisition programme therefore
caused no distortion of competition, it could not
prejudice the common market either.

On the other hand, the long-term stability of the
holdings was improved since once the land was
acquired there was no uncertainty arising from the
need to renew leases. But this did not improve the
competitive position of the holding wis-d-vis its
competitors. What it did was to increase the percen-
tage of farmed land under ownership. In the pre-
unification Ldnder that percentage had been 51,8 %
whereas the corresponding figure in the new Ldnder
was a mere 8,9 %. The land acquisition programme
was intended to help achieve a ratio between leased
and owned land comparable to the structures in the
pre-unification Ldnder. A further point to note was
that because of restrictions on disposal (re-convey-
ance notice in the Land Register in favour of the
Bodenverwertungs- und verwaltungs GmbH (BWG),
20-year ban on resale of the land) the land only had
limited value as collateral and could really only be
used to guarantee the purchase price. However, the
improved asset structure compared to that of a busi-
ness farming solely leased land could facilitate access
to more borrowed capital in the form of a personal
loan.
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With regard to the exemption in Article 92(2)(c)
of the EC Treaty

Germany argued:

It was true that the phrase ‘to compensate for the
economic disadvantages caused by (that) division” was
linked to the division of the country. However, that
was not the result of natural events hindering or
preventing links between the eastern and western
parts of the country but of ‘contemporary political
circumstances’ (ECR[1960] 343 and following (415),
regarding Article 92(2)(c)). In view of the actual situa-
tion at the time of formulating the division clause,
the term

‘division” had to be understood not simply as the
physical erection of the border installations, as the
artificially created barrier, but rather as an expression
of the overall political context consisting of the
border and the introduction of a State-controlled
economic system. The isolation of the former GDR
and the creation of a centrally-controlled economy
were indissolubly linked and had to be regarded as a
uniform process. It was therefore not possible to
attribute the cause of the economic deficits which
had arisen in the new Ldnder on the one hand to the
physical blockade and on the other to the State-
controlled economic system.

The argument put forward by the Commission, that
the current economic problems being experienced in
the new Ldnder were not caused by the division, but
by its removal, could only be valid if the reasons for
the economic misery in the eastern Ldnder disap-
peared forever when the division disappeared and the
current difficulties could be attributed to new
circumstances not resulting from the former isolation
of, and State-controlled economy in, the GDR. That
the inadequacies of the state-controlled economic
system continued to exist after the demise of the
GDR was indisputable. The establishment of
German unity and the concomitant introduction of
the market economy in eastern Germany were not an
event that broke the causal chain; the event merely
made the economic disadvantages more obvious.
They were nevertheless caused by the division of
Germany.

There were disadvantages in all the cases covered by
the land acquisition programme and these have been
defined in detail above. All the disadvantages were

direct consequences of the division of Germany and
thus caused by this ‘aberration’. The legislator
drafting the EALG was therefore justified in elim-
inating those consequences so as to raise standards to
a level comparable to the West.

With regard to the exemption in Article 92(3)(a)
of the EC Treaty

Germany did not base its argument on Article
92(2)a) of the EC Treaty. The elimination of a
one-off prejudicial circumstance could not be
regarded as normal regional economic aid, but it
could be regarded as a sectoral aid to be examined
under Article 92(3)(c) of the EC Treaty.

With regard to the exemption in Article 92(3)(c)
of the EC Treaty

The Federal Government notified the Commission
of the following with regard to Article 92(3)(c).

The limits drawn by the German legislator
(maximum 50 % ownership, maximum 600 000 or
800 000 yield index units) were intended to ensure
that the subsidised acquisition resulted in a balanced
ratio between leased and owned land. In that way
land acquisition as an entitlement to the leasers of
land was a suitable means of eliminating structural
disequilibria in the agricultural holdings in the new
Lénder.

When the object of the sale was being examined
what had to be taken into account from the State-aid
law point of view was that the land sold on beneficial
terms was subject to extensive disposal restrictions,
such as a 20-year ban on resale and an undertaking
by the purchaser to manage the land himself for the
same period of time. In addition, the BVVG had the
right of cession if the land was used for building
purposes and therefore increased in value during the
20-year resale ban.

Therefore, if land was purchased by someone who
had already leased it for a long period nothing would
change in respect of:

— the structure, scope and intensity of production,

— liquidity and profitability (at an interest rate of
7 % the amount of borrowed capital needed was
roughly equivalent to a lease of DEM 5 per soil
point).
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The benefit to the farmer merely consisted in the posses-
sion after 20 years of agricultural land free of disposal
restrictions with an appropriate commercial value, the
land not being fully acceptable as collateral until that
time. Benefiting purchasers could not realise the normal
market price for such land.

The benefit should therefore be calculated as follows.

The commercial value, relative to 4 300 yield index units,
was DEM 6 298/ha in 1996. The difference in value
compared to the price under the EALG (DEM 3 010/ha)
was DEM 3 288/ha. However, the purchaser could only
realise that ‘added value’ after 20 years. Assuming that the
purchase value did not change in the next 20 years the
difference in value subject to interest from the date of
purchase (i = 5 %) was DEM 1 240/ha. That figure was
the benefit at the time of purchase. Accordingly the aid
intensity at the time of purchase was 29,2 %.

A similar result is arrived at if the question is posed under
what market conditions could the beneficiary today
achieve the ‘beneficial effect’, i.e. increasing the percen-
tage ownership of land. The land was still subject to a
20-year ban on resale, so the benefit linked to the aid
could only be realised after 20 years and the purchaser
could not therefore make a speculative profit. In compar-
ison with the commercial value of land, free of disposal
restrictions, the value of such land, had to be discounted.
Since there was no market for such land a theoretical
commercial value had to be determined and compared
with the subsidised price.

Under those conditions an active farmer would only be
prepared to pay a purchase price corresponding to the
productive value of the land since he could only acquire it
for farming purposes (in fact, he was bound by a farming
plan that was to be drawn up and lodged with the pri-
vatising agency).

The farmer would therefore set the purchase price he was
prepared to pay at the cash value of the long-term
supportable lease capitalised over 20 years since the cash
value of the lease was equivalent to the productive value
under the farm’s production conditions. At lease interest
of DEM 5/soil point, the cash value of the lease was DEM
2 804/ha (i = 5 %). Since the disposal restrictions lapsed
after 20 years the farmer would be willing to give that
benefit an additional value. That benefit, subject to
interest from the time of purchase, had therefore to be
added to the cash value of the lease (see above). That

resulted in a theoretical market price of DEM 4 044/ha
which a farmer would be prepared to pay under market
conditions for land subject to a resale ban. Compared to
the subsidised price of DEM 3 010/ha, the result was an
aid intensity of 25,6 %.

In addition, it had to be borne in mind that the extent of
the benefit arising from the privatisation of State-owned
land could not be established merely by comparing it
with market prices arising under quite different condi-
tions.

10. With regard to restricting the acquisition
opportunity to those resident on 3 October 1990

Germany argued:

— Restriction of the reorganisation of property and
social structures under the EALG to the region of
the acceding territory resulted in a direct link
both to the former GDR inhabitants with ties to
the region and to the former owners. By setting a
reference date of 3 October 1990 the legislator
wished to ensure that those interested in acquisi-
tion who, or whose families had lived and worked
for decades in the GDR could participate in the
settlement which had to be created between them
and the former owners. The legislator adopting
the EALG had to link the modelling of the settle-
ment and the establishment of the conditions for
acquisition connected to it to the circumstances
prevailing in the acceding territory on 3 October
1990.

— For compelling reasons of broad social
continuity, too, the evolution of agriculture and
forestry intended via the land acquisition scheme
ought, in the event that there were no former
owners to consider, to have taken special account
of purchasers who had already been resident in
the region for a long period. When restructuring
the agricultural economy of the GDR, whose
dominant feature was the agricultural production
cooperatives, the social impact of such an action
could not be ignored. The abrupt demise of the
GDR system threatened the collapse of existing
social structures. Only the gradual adaptation of
those structures to the new conditions would
permit a successful conversion process. In the
legislator’s view, that also applied to the question
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of who should participate in the restructuring of
the land. Therefore, an acquisition opportunity
needed to be created which would enable former
GDR citizens to take their place in new social
structures as part of their special link with the
region. For such reasons too the legislator was
justified in ensuring that newly settled farmers
also took part in the restructuring process, in
respect of the land which had found its way into
GDR State ownership.

— Germany also explained that were it not for the
reference date there would, in view of the price
differential both within and beyond Germany
(particularly for forest land), very likely have been
a rapid and uncoordinated sale of east German
woodland, probably without access for the east
Germans themselves.

III

Following publication of the communication about
opening the procedure ('), the Commission received
observations and comments from some hundreds of asso-
ciations, businesses and individuals affected. Some of
them were based in Member States (including France, the
United Kingdom, Germany and Belgium), others in
countries outside the Community (including the United
States, Canada, Argentina and Brasil).

Except for Germany’s observations (set out under Section
II), no further comments were received from Govern-
ments of other Member States.

The comments and observations were forwarded to
Germany on expiry of the period stipulated when
opening the procedure (3).

They can essentially be summarised as follows.

Two distinct tendencies emerged from the observations
dealing directly with issues raised by the procedure.

Some parties (}) took the view, that in so far as the
competition rules applied, the measures under exam-
ination were to be regarded as compatible with the
common market. The other tendency (the remaining
parties) concurred with the doubts raised by the Commis-
sion, reinforcing them or commenting that the Commis-
sion had not gone far enough. To the extent that

() OJ C 215, 10.7.1998, p. 7.
() Létter No V1/32143, 19.8.1998.
() Roughly 1 % of all the letters received.

elements of aid were involved, they regarded them as
incompatible with the common market.

1. Applicability of Articles 92, 93 and 94 of the EC
Treaty

Some parties to the procedure began by pointing out
that, in its letter of 25 January 1995 and its sub-
sequent comments on the entitlement to compensa-
tion for the legal successors of agricultural produc-
tion cooperatives and for newly settled farmers,
Germany had itself expressed the view that the
EALG was a case in which aid should be monitored
under Articles 92, 93 and 94. According to their
comments, there could be no doubt as to the applic-
ability of these provisions.

Conversely, one party argued that land purchase was
not subject to aid scrutiny under the EC Treaty
because of the historically unique integration
process.

None of the other parties questioned (and they hence
implicitly affirmed) the applicability of the relevant
Treaty provisions.

Several parties from both tendencies stated that the
land purchase scheme had not been incorporated
into the EALG until a later stage, contrary to the
legislator’s original intention. As could be seen from
the way in which the Act had come into being, the
aim had been to encourage widespread acquisition of
property by private individuals. In particular, it was
stated that the German Government could not argue
that ‘in the historically unique situation of German
unification, the measure was a general one designed
to create a system of property ownership appropriate
to the Federal Republic’s legal system’. It was alleged
that the purpose of this phrase was once again to
conceal the presence of State aid as defined in Article
92(1) of the EC Treaty, since the German Govern-
ment had made no provision whatsoever for a land
purchase scheme in its draft EALG of 31 March 1993
(Bundesratsdrucksache 244/1993 of 16 April 1993).
In their view, there had been no ‘mandate to the
German legislator from the Unification Treaty’ to
achieve a social reconciliation of different interests in
agriculture and forestry with the aid of a land
purchase scheme. In fact, they stated, the land
purchase scheme had been incorporated into the
draft not at the Federal Government’s instigation, but
by the parliamentary parties of the CDU/CSU and
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FDP coalition only after the first reading of the Act
on 13 May 1993 (Bundestagsdrucksache 12/4887;
stenographic report of the 158th sitting of the 12th
parliament on 13 May 1993). However, this had not
been done in order to ‘achieve a social reconciliation
of different interests in agriculture and forestry’.
Rather, this parliamentary initiative had at first
provided solely for a ‘land purchase scheme’ to
compensate victims of expropriation/those entitled
to indemnification.

Not until the Bundesrat had twice rejected the draft
and it had twice been discussed by the mediation
committee had the land purchase scheme, originally
envisaged as compensation for victims of expropria-
tion, been recast as primarily a settlement scheme for
persons not entitled to compensation (newly settled
farmers and successors to agricultural production
cooperatives).

None of the legislative texts drafted between 1991
and 1994 had contained anywhere the grounds now
advanced by Germany for the land purchase scheme.

Compensation for prejudice suffered
Resettled farmers without entitlement to restitution

None of the parties to the procedure gave good
grounds for calling into question the need and eligi-
bility, under German law, of resettled farmers
without entitlement to restitution (') to be compen-
sated. Some of them further emphasised the
compensatory nature of the EALG with regard to this
group of recipients. This also applied to a significant
proportion of the parties which supported Germany’s
arguments. They admitted that ‘the EALG accords
only inadequate indemnification or compensation to
the expropriated’.

2.2. Resettled farmers with entitlement to restitution

O

e

The Commission’s attention was drawn to the fact
that, under German law, ‘mere wastage of assets’ is
not regarded as a prejudice which entitled those
affected to preferential purchase of agricultural or
forestry land under Article 3 of the EALG, since
resettled farmers with entitlement to restitution (%)
had got back their former property. They were thus
excluded from the outset under law from preferential
purchase of agricultural or forestry land, with only
one exception: under the first half of the third

As defined in OJ C 215, 10.7.1998, p. 9. Resettled farmers

without entitlement to restitution are former owners of farms
expropriated between 1945 and 1949.

As defined in OJ C 215, 10.7.1998, p. 9. Resettled farmers
with entitlement to restitution were expropriated after 1949
and are entitled to have their farm returned under the
Property Act.

sentence of Article 3(2) of the EALG, resettled
farmers with entitlement to restitution were allowed
to purchase agricultural or forestry land on preferen-
tial terms only if they had been unable to enforce
their claim for the return of their property under the
Property Act (Vermégensgesetz) owing to exclusion
under Articles 4 and 5 of the Property Act. If that
was the case, however, then no property whatsoever
had been returned. The resettled farmers with entitle-
ment to restitution would then exceptionally be in
the same position as resettled farmers without enti-
tlement to restitution who had not had any property
returned to them. In those cases, there could not
have been notional asset wastage of property which
had not been returned at all.

However, if a resettled farmer with entitlement to
restitution had got back his former property, then
supposition of a (residual) asset loss (owing to
wastage) was excluded under German law. That was
why resettled farmers with entitlement to restitution
were, on principle, not legally accorded preferential
treatment under the disputed arrangements
contained in Article 3 of the EALG.

This followed not only from the first half of the third
sentence of Article 3(2) of the EALG, but also from
Article 349(3) of the Equalisation of Burdens Act
(Lastenausgleichsgesetz — LAG). Under the latter,
the legal supposition was that the loss incurred was
compensated in full when an expropriated economic
asset was returned, even if ‘the substance of the
returned property ... had deteriorated considerably’.
Consequently, under German law there was in that
case no longer any form of ‘residual loss’ deserving
compensation. Accordingly, this category of persons
was excluded from preferential purchase of agricul-
tural or forestry land under Article 3 of the EALG.
Furthermore, the very nature of the matter was such
that the loss of agricultural inventory could not
lawfully be compensated through preferential land
purchase. It was also argued that asset loss in the case
of resettled farmers with entitlement to restitution
had already been compensated several times over,
because since 1990 they had received large amounts
of annual adjustment aid. However this assertion was
not further substantiated.

Certain resettled farmers (land-reform settlers) did
not qualify for inclusion among those entitled to
compensation, since they had never been
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outright owners (their land had been barred from
being sold, bequeathed or encumbered). That was
why the courts had rejected claims for restitution.

Local resettled farmers

Some parties to the procedure regarded Germany’s
assertion that local resettled farmers (') needed to be
compensated for inventory losses as inadmissible,
since in their case it was out of the question that
‘inventory contributed to an agricultural production
cooperative had often not been replaced in full’. In
this respect, the legal position deriving from Article
44 point 1 of the Agriculture Restructuring Act
(Landwirtschaftsanpassungsgesetz) was significant
for assessing the aid elements contained in the
EALG. According to Article 44, local resettled
farmers would have been legally entitled to full
replacement of the value of inventory contributions.
A report in the Frankfurter Allgemeine Zeitung of 6
May 1998, page 19, states that the Federal Constitu-
tional Court had decided to that effect only recently,
namely in its ruling of 22 April 1998 — 1 BvR
2146/94 and 2189/94.

However, if local resettled farmers were legally enti-
tled to full replacement of the value of inventory
contributions, the legal supposition would have to be
that full replacement of the inventory contributed to
the agricultural cooperative had taken place or would
have taken place. Such claims could also be enforced
in practice, since the successors to cooperatives, not
least because of considerable subsidy income from
Community funds since 1990, on the whole,
possessed sufficient assets to meet local resettled
farmers claims in respect of compensation for inven-
tory contributed. Under German law, the Commis-
sion could not 