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FEDERAL COMMUNICATIONS 
COMMISSION 

[Docket No. 19260; PCC 74-7021 

FAIRNESS DOCTRINE AND PUBLIC 
INTEREST STANDARDS 

Fairness Report Regarding Handling of 
Public Issues 

In the matter of the handling of public 
issues under the Fairness Doctrine and 
the Public Interest Standards of the 
CcMnmunications Act, Docket No. 19260. 

L Introduction. 1. By notice issued 
June 11, 1971 (Docket No. 19260, 30 PCC 
2d 26), we instituted a broad-ranging in¬ 
quiry into the efficacy of the fairness 
doctrine and related public interest poli¬ 
cies. Observing that almost 22 years had 
passed since we last gave comprehensive 
consideration to the fairness doctrine,^ 
we stated that the time had come for a 
reassessment and clarification of basic 
policy. While we noted that in view of 
sections 313(a) and 3(h) of the Com¬ 
munications Act, the Commission could 
not “abandon the fairness doctrine or 
treat broadcasters as common carriers 
who must accept all material offered by 
any and all comers,” we did emphasize 
that these statutory standards were 
broad in nature and that therefore 
“there can and must be considerable lee¬ 
way in both policy formulation and ap¬ 
plication in specific cases.” In this regard, 
we asked that interested parties formu¬ 
late their specific comments in light of 
two general but fimdamental considera¬ 
tions of Commission policy. First, in 
view of the profound, unquestioned na¬ 
tional commitment emlxxiied in the First 
Amendment, our goal in this area must 
be to foster “iminhibited, robust, wide- 
open” debate on public issues. “New 
York Times Co. v, Sullivan,” 376 U.S. 
254, 270 (1964). Our inquiry was there¬ 
fore directed in primary part to the 
question of whether the Commission’s 
application of the doctrine has indeed 
be^ consistent with that goal and has 
promoted it to the maximum extent. 
Secondly, we also stressed that any pro- 
motkm of this objective must be com¬ 
patible with the public interest in “the 
larger and more effective use of radio.” 
47 U.S.C. section 303(g). Noting that 
“ • • • to a major extent, oiirs is a com¬ 
mercially-based broadcast system and 
that this system renders a vital service 
to the naticm,” we emphasized that 
“[a]ny pedicles adopted by this Commis¬ 
sion * • * should be consistent with the 
maintenance and growth of that system 
and should, among other appropriate, 
standards, be so measured.” These basic 

' The Commission's first general statement 
on fairness doctrine principles was set forth 
In the Report on Editorializing by Broadcast 
Licensees, 13 FCC 1246 (1949). Briefly stated, 
"the doctrine imposes two affirmative re^Km- 
slbUities on the broadcaster: coverage of is¬ 
sues of public importance must be adequate 
and must fairly reflect differing viewpoints.” 
Columbia Broadcasting System, Inc. v. Demo¬ 
cratic National Commltt^ 412 XTB. 94, 111 
(1973) (hereinafter cited as BEM). 

policy considerations have led the Com¬ 
mission to initiate this inquiry and have 
continued to guide us in the review and 
reformulation of the fairness doctrine 
set forth in this report. 

2. To facilitate cmslderation of the 
many complex problems involved, we di¬ 
vided the inquiry into four parts, en¬ 
titled: n. Hie Fairness Doctrine Gen¬ 
erally: m. Application of the Fairness 
Doctrine to the Broadcast of Paid An¬ 
nouncements; IV. Access Generally to 
the Broadcast Media for the Discussion 
of Public Issues; and V. Application of 
the Fairness Doctrine to Political Broad¬ 
casts.* Interested parties were invited to 
comment on any issue or aspect of these 
subjects. We have received and reviewed 
the written comments of numerous par¬ 
ties representing the advertising and 
broadcasting industries, labor unions, 
public interest, environmental and con¬ 
sumer groups, law schools, and other in¬ 
terested individuals and organizations.* 
Finally, in March 1972, we devoted a full 
week to panel discussions and oral argu¬ 
ments on the Issues raised in this inquiry. 
Some fifty persons participated in the 
panel discussions and about thirty addi¬ 
tional persons presented oral argiunent 
to the Commission. While this Report 
does not specifically address every sug¬ 
gestion which has been raised in the pro¬ 
ceeding, we have given them all careful 
consideration in reaching the conclusions 
and policy judgments set forth herein. 

II. The fairness doctrine generally— 
A. Broadcasting and free speech. 3. We 
believe that it is {q>propriate to begin our 
evaluation of the fairness doctrine with 
a considerati(m of the underlying pur¬ 
poses (ff the doctrine and its relationship 
to freedom of speech. In 1949, we set 
forth the basic premises of the doctrine 
in these terms: 

It Is axiomatic that one of the most vital 
questions of man communication in a de¬ 
mocracy is the development of an informed 
public opinion through the public dissemi¬ 
nation of news and ideas exmeeming the vital 
public issues ot the day * * *. The Commis¬ 
sion has consequently recognized the neces¬ 
sity tor licensees to devote a reasonable 
percentage of their broadcast time to the 
presentation of news and programs devoted 

* The Commission’s First Report—Handling 
of Political Broadcast, 36 FCC 2d 40 (1972), 
was issued on Jime 22, 1972, and dealt with 
the issues raised in Pi^ V of the inquiry. A 
copy of this First Report is attached hereto 
as Appendix A We expedited consideration 
of this portion of the inquiry in order to 
clarify and treat tiie major questions pre¬ 
sented therein i^or to the 1972 general 
election canq>algn period. We believe, how¬ 
ever. that it is desirable in the context of 
this report to supplement our treatment of 
the political fairness Issues discussed In our 
First Report. 

* A list of major contributors can be found 
in Appendix B. Some submitting comments 
after filing deadlines may not be included 
therein. Over 20 parties fUM comments and/ 
or replies m Part II; over 40 parties filed In 
Part m (an additional 71 comments were 
received in response to the statement oA the 
Federal Ttade Commiwion in Part m); more 
than 80 comments were filed in Part IV; and 
approximately 15 comments in Part V. 

to the consideration and discussion of public 
issues of Interest in the community served 
by the particular station. And we have recog¬ 
nized, with respect to such programs, the 
paramount right of the public in a free 
society to be informed and to have presented 
to it for acceptance or rejection the different 
attitudes and viewpoints concerning these 
vital and often controversial Issues which are 
held by the various groups which make up 
the community. It is this right of the public 
to be informed, rather than any right on the 
part of the Oovemment, any broadcast li¬ 
censee or any individual member of the pub¬ 
lic to broadcast his own particular views on 
any matter, which is the foundation stone of 
the American system of broadcasting. Report 
on Editorializing, 13 FCC 1246, 1249 (1949). 

4. At first appearance, this affirmative 
use of government power to expand 
broadcast debate would seem to raise a 
striking paradox, for freedom of speech 
has traditionally implied an a^ence of 
governmental supervision or control. 
Throughout most of our history, the 
principal function of t^e First Amend¬ 
ment has been to protect the free market¬ 
place of ideas by precluding govern¬ 
mental Intrusion. However, the continu¬ 
ing evolution of the media of mass 
communications—^both technologically 
and In terms of concentration of con¬ 
trol—has led gradually to a different 
approach to the First Amendment. This 
ai^roach—an affirmative one—^recog¬ 
nizes the responsibility of government in 
maintaining and enhancing a system of 
freedom of expression. See generally T. 
Emerson, “The System of Freedom of 
Expression,” chapter XVII (1970). 

5. In the 1949 “Report on Editorializ¬ 
ing,” the Commission expressed the view 
that a requirement that broadcast li¬ 
censees present contrasting views on 
public issues was “within both the spirit 
and letter of the first amendment.” 13 
FCC at 1956. This conclusion was based, 
in large measure, on the decision of the 
Supreme Court in “Associated Press v. 
United States.” 326 U.S. 1 (1945), which 
concerned anti-c<xnpetitive practices in 
the newspaper industry. In that decision, 
the Court emphasized the affirmative as¬ 
pects of the First Amendment: 

It would be strange indeed however if the 
grave concern for freedom of the press which 
prompted adoptiem of the First Amendment 
should be read as a command that the gov¬ 
ernment was without power to protect that 
freedom. The First Amendment, far from 
providing an arg\unent against application 
of the Sherman Act, here provides powerful 
reasons to the contrary. That Amendment 
rests on the assumption that the widest pos¬ 
sible dissemination of the information from 
diverse and antagcmistic sources is essential 
to the welfare of the public, that a free 
press is a condition of a free society. Surely 
a command that the government Itself shaU 
not lnq>ede the free flow of ideas does not 
afford non-govemmental ccunbinations a ref¬ 
uge if they inq>ose restraints upon that c<hi- 
stitutionally guaranteed freedom. 326 UJ3. 
at 90. 

6. In the field of broadcasting, the 
principal Impediment to free expression 
arises not fnmi any anti-competitive 
practices, but from the physical char¬ 
acteristics of the medium Itself. Practical 
experience in the early years of radio 
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made It obvious that a complete laissez- 
faire policy on the part of the govern¬ 
ment would lead to the destruction of 
effective radio communication and thus 
to a frustration of the basic goals of 
the First Amendment. For a brief period 
during the nineteen twenties, govern¬ 
ment regulation of broadcasting was 
virtually non-existent, and broadcasters 
had the same freedom of action tradi¬ 
tionally afforded the publishers of news¬ 
papers or magazines. The underlying 
policy was that “anyone who will may 
transmit.” 67 Cong. Rec. 5479 (1926) (re¬ 
marks of Congressman White). The re¬ 
sults of this system were disastrous both 
for the broadcasting industry and for the 
listening public; 

From July 1926, to February 23,1927, when 
Congress enacted the Radio Act 1927 
almost 200 new radio stations went on the 
air. These new stations used any frequency 
they desired, regardless of the interference 
thereby caused to others. Existing stations 
changed to other frequencies and increased 
their power and hours ot operation at will. 
The resiUt was confusion and chaos. With 
everybody on the air, nobody could be heard. 
FCC Office of Network Study, Second Interim 
Report on Television Network Procurement, 
66-66 (1966). 

7. In 1927, Congress acted to end the 
crisis by establishing an effective system 
of government licensing. It would have 
been unthinkable, of course, for the gov¬ 
ernment to have been in the business of 
deciding who could publish newspapers 
and magazines and who could not. In 
purely practical terms, however, it was 
obvious that licensing was essential to 
the development of an effective system of 
broadcasting. In the case of “National 
Broadcasting Co. v. United States.” 319 
U.S. 190 (1943), the Supreme Court con¬ 
cluded that, because of the scarcity of 
available frequencies, the licensing sys¬ 
tem established by Congress did not vio¬ 
late the First Amendment. In an opinion 
written by Justice Frankfurter, the Court 
found that the freedom of speech did not 
include “the right to use the facilities of 
radio without a license.” Id. at 227. It 
made it clear, furthermore, that the 
Commission was not limited to the role 
of a “traffic officer, policing the wave 
lengths to prevent stations from inter¬ 
fering with each other.” Id. at 215. 
“[Tlhe Act,” the Comt held, “does not 
restrict the Commission merely to super¬ 
vision of the traffic. It puts upon the 
Commission the burden of determining 
the composition of that traffic.” Id. at 
215-16. But, while the NBC case did 
establish an expansive view of Commis¬ 
sion powers, it still left a great many 
First Amendment questions unanswered. 

8. Some twenty-six years later. In the 
landmark decision In “Red Lion Broad¬ 
casting Co. V. FCC”, 395 U.S. 367 (1969), 
the Court set forth a comprehensive First 
Amendment theory which vindicated 
both the licensing system and the Com¬ 
mission’s fairness doctrine. Justice 
White, writing for a unanimous Court, 
reaffirmed Justice Frankfurther’s thesis 
that because of the scarcity factor, li¬ 

censing was permissible.* The First 
Amendment, In the Court’s (pinion, did 
not confer upon anyone the right to 
operate a radio station: 

Jllf there te to be any effective communi¬ 
cation by radio, only a few can be licensed 
and the rest must be barred from the air¬ 
ways. It would be strange If the First Amend¬ 
ment, aimed at protecting and fiirtherlng 
communications, prevented the government 
from Tnn.k<ng radio communication possible 
by requiring licenses to broadcast and by 
limiting the number of licenses so as not 
to overcrowd the spectrum Id. at 389. 

It was thus concluded that the basic 
purposes of the First Amendment would 
be undermined if there were “an un- 
abridgeable First Amendment right to 
broadcast comparable to the right of 
every Individual to speak, write, or pub¬ 
lish.” Id. at 388. 

9. While the licensing system was thus 
designed to further First Amendment in¬ 
terests in the broadcast medium, it was 
necessary to define those Interests and 
identify their focus and means of imple¬ 
mentation.* Should the licensees chosen 
by the government be accorded an abso¬ 
lute and unrestricted right to advance 
their own views to the exclusion of those 
of their less privileged fellow citizens? 
Or should there be some provision made 
to insure the recognition of the First 
Amendment interests of those citizens 
who are of necessity denied the oppor¬ 
tunity to operate a broadcasting staUon? 
In language strikingly close to that foimd 
in our earlier “Report on Editorializing”, 
the Red Lion Court stated that “lilt 
is the right of the viewers and listeners, 
not the right of the broadcasters, which 
is paramount.” Id. at 390. While private 
businessmen were licensed to cerate 
radio stations, “Itlhe people as a whole 
retain their interest in free speech by 
radio and their collective right to have 
the medium function consistently with 
the ends and purpose of the First Amend¬ 
ment.” Ibid, (emphasis supplied). That 
Amendment, as it has long been recog¬ 
nized, “rests on the assumption that the 
widest possible dissemination of infor¬ 
mation from diverse and antagonistic 

‘This scarcity principle Is not predicated 
upon a comparison between the number of 
broadcast stations and the number of dally 
newspapers In a given market. The true mea¬ 
sure of scarcity Is In terms of the number 
of persons who wish to broadcast and. In 
Justice White’s language, there are still “sub¬ 
stantially more Individuals who want to 
broadcast than there are frequencies to allo¬ 
cate.” 395 U.S. at 388. 

» Professor Emerson has outlined this prob¬ 
lem In the following terms: “(o?nce It Is 
assumed that a scarcity of broadcasting facu¬ 
lties exists the next question becomes, what 
follows from that? • • • In purely common- 
sense terms It would seem to fcrflow that. 
If the government must choose among appli¬ 
cants for the same facilities, it should choose 
on some sensible basis. The only sensible 
basis Is the one that best promotes the sys¬ 
tem of freedom of expression.” T. Emerson, 
The System of Freedom of Expression 663 
(1970). 

sources is essential to the welfare of the 
public • • •." Associated Press V. United 
States, 326 UB. 1, 20 (1945). In.this 
respect, the purpose of the First Amend¬ 
ment is not simply to protect the speech 
of particular Individuals, but rather to 
preserve and promote the Informed pub¬ 
lic opinion which is necessary for the 
ccHitinued vitality of our democratic 
society and institutions. As the Supreme 
Court has elsewhere stated, “speech con¬ 
cerning public affairs is more than self- 
expression; it is the essence of self- 
government,” “(jiarrison v. Louisiana,” 
379 U.S. 64, 74-5 (1964), and “Itlhose 
guarantees [of the First Amendment! 
are not for the benefit of the press so 
much as for the benefit of all of us.” 
“Time, Inc., v. Hill,” 385 U.S. 374, 389 
(1966). 

10. In light of this fundamental pur¬ 
pose of the First Amendment and the 
paramount right of the public to have 
that purpose implemented in the broad¬ 
cast medium, it became clear that the 
license granted by the government to a 
chosen few could not be considered as 
a privilege to “ignore the problems which 
beset the people or * • * exclude from 
the airways anything but their own views 
of fundamental questions.” 395 UB. at 
394. As the Red Lion Court stated, “the 
First Amendment confers no right on 
licensees to prevent others from broad¬ 
casting on ‘their’ frequencies and no 
right, to an unconditional monopoly of 
a scarce resource which the CJovemment 
had denied others the right to use.” 395 
U.S. at 391. Rather, the constitutional 
status of the broadcast licensee was 
identified in the following terms: 

[A]s far as tbe First Amendment is con¬ 
cerned those who are licensed stand no bet¬ 
ter than those to whom licenses are refused. 
A license permits broadcasting, but the li¬ 
censee has no constitutional right to be the 
one who holds the license or to monopolize a 
radio frequency to the exclvision ot this fel¬ 
low citizens. There Is nothing In the First 
Amendment which prevents the Oovernment 
from requiring a licensee to share his fre- 
qency with others and to conduct himself 
as a proxy or fiduciary with obligations to 
present those views and voices which are 
representative of his community and which 
would otherwise, by necessity, be barred from 
the airwaves. Id. at 389. 

11. Thus, in the context of the scarcity 
of broadcast frequencies and the result¬ 
ing necessity for government licensing, 
the First Amendment impells, rather 
than prohibits, governmental promotion 
of a system which will ensure that the 
public will be informed of the important 
issues which confront it and of the com¬ 
peting viewpoints on those Issues which 
may differ from the views held by a par¬ 
ticular licensee, 'iffie purpose and foun¬ 
dation of the fairness doctrine is there¬ 
fore that of the First Amendment itself; 
“to preserve an uninhibited marketplace 
of ideas in which truth will ultimately 
prevail, rather than to countenance mo¬ 
nopolization of that market, whether it 
be by the Government Itself or a private 
licensee,” 395 U.S. at 390, In accordance 
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with this view and theory, the Court in 
Red Lion held that 

It does not violate the First Amendment to 
treat licensees given the privilege of using 
ecaroe radio frequencies as proxies for the 
entire community, obligated to give suitable 
time and attention to matters of great public 
concern. To conditicm the granting or re¬ 
newal of Ucenses on a willingness to present 
representative community views an contro¬ 
versial issues Is consistent with the Mids 
and purposes of those constitutional provi¬ 
sions forbidding the abridgment of freedom 
ot speech and freedom of the press. 395 U.S. 
at 394. 

12. That the government should act 
affirmatively to preserve and promote 
the greater listening and viewing pub¬ 
lic’s First Amendment interests in broad¬ 
casting is a concept which some quarters 
still find difficult to accept. But while 
arguments have been and will continue 
to be made as to the wisdom of the fair¬ 
ness doctrine and its application in par¬ 
ticular cases, its statutory support * and 
constitutionality are firmly established. 
BEM, 412 U.S. 94 (1973); “Red Lion 
Broadcasting Co. v. FCC,” 395 U.S. 367 
(1969). 

13. Although the legality of the fair¬ 
ness doctrine is thus well-established. 
Chief Judge Bazelon of the District of 
Columbia Circuit has suggested that the 
time has come for “the Commission to 
draw back and consider whether time 
and techncdogy have so eroded the ne¬ 
cessity for governmental imposition of 
fairness obligations that the doctrine 
has come to defeat its purposes in a va¬ 
riety of circumstances • • “Brandy¬ 
wine-Main Line Radio, Inc. v, FCC,” 
473 P. 2d 16. 80 (D.C. Cir. 1972) (dis¬ 
senting opinion). We believe, however, 
that the problem of scarcity is still very 
much with us, and that despite recent 
advances m technology, there are still 
*‘substantlally more individuals who want 
to broadcast than there are frequencies to 
allocate.” “Red Licm Broadcasting Co. v. 
FCC," 395 U.S. at 388. The effective de¬ 
velopment of an electronic mediiun with 
an abimdance of channels (through the 
use of cable, or otherwise) is still very 
much a thing of the future. For the 
present, we do not believe that it would 
be sq>pr<vrlate—or evra permissible— 
for a government agency charged with 
the allocation of the channels now avail¬ 
able to Ignore the legitimate First 
Amendment Interests of the general pub¬ 
lic. We recognize, however, that there 
exists within the framewoiif of fairness 
doctrine administration and enforce¬ 
ment the potential for undue govem- 

• From the earliest days ot radio regulation, 
tt was recognized that a standard ot tair- 
ness was an essential elMnent ot regulation 
In the “public interest.*’ Great Lakes Broad¬ 
casting Co., 3 FJl.C. Ann. Rep. 32, 33 (1929), 
rev'd on other grounds, 59 App. D.C. 197, 
87 F. 2d 993, cert, dismissed, 281 17.8. 706 
(1930). In 1959. Congress specifically amended 
the Commimications Act so as to vindicate 
the Commission’s view that taimess inhered 
in the general pubUe Interest standard ot 
the Act. 47 UJB.C. section 815(a); see Red 
Lloa Broadcasting Co. v. FCC, 395 D.S. at 
380-81. 

mental interfer«ice in the processes of 
broadcast Journalism, and the concomi¬ 
tant diminution of the broadcaster’s 
and the public’s legitimate First Amend¬ 
ment interests. It is with a real sensitiv¬ 
ity to this potential danger and an equal 
awarmess of our resp<xisibilitles to pro¬ 
mote the ends and purposes of the First 
Amendment that we have confronted the 
task of restating and reformulating our 
approach to the fairness doctrine and 
the broadcasters’ obligations there¬ 
under.^ 

B. Does the fairness doctrine inhibit 
broadcast journalism? 14. A number of 
commentators have argued that, in spite 
of its worthy purposes, the actual effect 
of the fairness doctrine can coily be to 
restrict and inhibit broadcast journal¬ 
ism. Far fnHn inhibiting debate, how¬ 
ever, we believe that the doctrine has 
done much to expand and enrich it. 

15. We have already noted that, 
stripped to its barest essentials, the fair¬ 
ness doctrine Involves a two-fold duty: 
(1) The broadcaster must devote a rea¬ 
sonable percentage of this broadcast 
time to the coverage of public issues; 
and (2) his coverage of these issues 
must be fair in the sense that it provides 
an opportunity for the presentation of 
contrasting points of view. It is impos¬ 
sible to believe that the first of these 
obligations could hamper broadcast news 
and ccmunentary in any way. WhUe such 
a requirement might be viewed as a re¬ 
striction on the broadcaster as a busi¬ 
nessman, there is no doubt that “it is a 
positive stimulus to broadcast Journal¬ 
ism.” Wood, Electronic Journalism 127 
(1967). 

16. We do not believe that the sec¬ 
ond part of the fairness doctrine should 
inhibit broadcast Journalism any more 
than the first. It has frequently been 
suggested, however, that many broad¬ 
casters will avoid the coverage of con¬ 
troversial Issues if they are required to 
present contrasting views. ’These broad¬ 
casters, it is argued, will find the op¬ 
posing viewpoints too offensive, or their 
presentation too disruptive to their 
broadcast schedules, too expensive (as¬ 
suming they are unable to find sponsor¬ 
ship for the presentation of contrasting 
views), or simply too much trouble. Our 

^ Judge Skelly Wright of the District of 
Ckdumbis Circuit has made the fcrilowing ob¬ 
servations with regard to the difllculties in¬ 
herent in fairness regulation: 

“The problems of figuring out the right 
thing to do in this area—^the system that 
will best serve the pubUc’s First Amendment 
interest—are enormous. In some areas of the 
law. constitutional values are clearly dis¬ 
cernible, as where one is required to bal¬ 
ance some right protected by the Constitu¬ 
tion against an asserted countwvalling gov¬ 
ernmental interest * * *. [I]n 8(»ne arects of 
the law it is easy to tell the good guys frmn 
the bad guys. In the current debcvte over 
the broadcast media and the First Amend¬ 
ment, however, each debater claims to be the 
real protector of the First Amendment, and 
the analytical problems are much mart diifi- 
eult than in ordinary oonstitutional adjudl- 
oation.” Oommenoement address. National 
Law Center, George Washlngt<» University, 
Washington, D.C., June 3, 1973. 

first response to this argument Is that it 
represents an attitude which is com¬ 
pletely inconsistent with the broadcast¬ 
er’s role as a public trustee.* 

17. ’The Supreme Court in Red Lion 
considered the possibility that fairness 
principles might have a “chilling effect” 
on broadcast Journalism, and found that 
this 
possibility is at best ^>eculative. The com¬ 
munications industry, and in particular the 
networks, have taken pains to present con¬ 
troversial issues in the past, and even now 
they do not assert that they intend to aban¬ 
don their effcwts in this regard. It would be 
better if the FCC’s encouragement were never 
necessary to Induce the broculcasterB to meet 
their ree^onslbUity. And if experience with 
the administration of those doctrines in¬ 
dicates that they have the net effect of reduc¬ 
ing rather than enhancing the volume and 
quality of coverage, there will be time enough 
to reconsider the constitutional impUcations. 
The fairness doctrine in the past has had no 
such overall effect. 395 UB. at 393. 

In the years since Red Lion was decided, 
we have seen no credible evidence that 
our policies have in fact had “the net 
effect of reducing rather than enhancing 
the volume and quality of coverage.” 

18. In evaluating the possible inhibi¬ 
tory effect of the fairness doctrine, it is 
apprc^rlate to consider the specifics of 
the doctrine and the procedures employed 
by the Commission in implementing it. 
T^en a licensee presents one side of a 
controversial issue he is not required to 
provide a forum for opposing '^ews on 
that same program or series of programs. 
He is simply expected to make a provision 
for the opposing views in his overall pro¬ 
gramming. Further, there is no require¬ 
ment that any precisely equal balance 
of views be achieved, and all matters 
concerning the particular (^posing 
views to be presented and the appro¬ 
priate spokesmen and format fdr their 
presentation are left to the licensee’s 
discretion subject only to a standard of 
reasonableness and good faith. 

19. As a matter of general procedure, 
we do not monitor broadcasts for possible 
violations, but act <xi the basis of com¬ 
plaints received from Interested citizens. 
These complabits are not forwarded to 
the licensee for his comments unless 
they present prima facie evidence of a 
vicdation. Allen C. Phelps, 21 FCC 2d 12 
(1969). Thus, broadcasters are not bur¬ 
dened with the task of answering idle 

•We concur with the views expressed on 
this subject by former Commissimier Cox 
several years ago: 

“[a]s a trustee for the pubUc, a broad¬ 
caster must use his facUities to enlighten 
the public about the critical issues which it 
faces, and this obviously requires substantial 
effort and may Involve presenting some view¬ 
points with which the licensee totally dis¬ 
agrees. But so long as he is permitted to 
express his own view editorially with respect 
to the matters discussed and is allowed to 
choose the fcnmats to be employed and the 
spokesmen for the respective i^tiona, he 
cannot, tt seems to me, claim that his free¬ 
dom to report and analyze the news has been 
impaired.” Cox, The FCC and the Futxire 
of Broadcast Journalism in Survey of Broad¬ 
cast JoumaUsm 1969-1970 at 115. 
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or capricioiis complaints. By way of Ulus- debate” on the one hand, while avoiding sible for the selection oi the particular 
traUon. the Cixmnission received some 
2,400 fairness complaints In fiscal 1973, 
only 04 of vdilch were forwarded to 
licensees for their c(Mnment6. 

20. While there may be occasional ex¬ 
ceptions, we find It difficult to believe that 
these policies add significantly to the 
overall administrative burdens Involved 
In operatng a broadcast station. It Is 
obvious that any form of governmental 
regulation will Impose certain costs or 
burdens of administration on the In¬ 
dustry affected. The point Is not whether 
some burden Is Involved, but rather 
whether that burden Is justified by the 
public Interest objective embodied In the 
regulation. Broadcasters are licensed to 
act as trustees for a valtud>le public re¬ 
source and. In view of the public’s para¬ 
mount right to be Informed, some admin¬ 
istrative burdens must be Imposed cm 
the licensee In this area. These burdens 
simply "run with the territory.” Further¬ 
more, any licensee who might be dis¬ 
couraged by such a burden will have to 
take Into account this Commlssicm’s re¬ 
quirement that he must provide a forum 
for the discussion of public Issues. The 
Supreme Court has made It clear and It 
should be reemphasized here that ”lf 
present licensees should suddenly prove 
timorous, the Commission Is not power¬ 
less to Insist that they give adequate and 
fair attention to public Issues. ”Red Lion 
Broadcastbig Co. v. FCC,” 395 UB. at 
393. 

C. The specifics of the fairness doc~ 
trine. 21. In devel<vlng and Implementing 
the fairness doctrine It has never been 
our intention to force licensees to con¬ 
form to any single, preconceived notion 
of what constitutes the "ideal” in broad¬ 
cast journalism. Our pmpose has merely 
been to establish general guidelines con¬ 
cerning minimal standards of fairness. 
We firmly believe that the public’s need 
to be Informed can best We served 
through a system In which the Individual 
broadcasters exercise wide journalistic 
discretion, and In which government’s 
role Is limited to a determination of 
whether the licensee has acted reason¬ 
ably and in good faith. Fairness Doctrine 
Primer 40 FCC 598, 599 (1964). In this 
regard, we are stlU convinced that 
them can be no one all en^braclng formula 
-whlcb Ucenseea can hope to apply to Insure 
the fair and balanced presentation of all pub¬ 
lic Issues. Different issues wlU Inevitably re¬ 
quire different techniques of presentation 
n.nrt production. The Ucensee will in ecwdi in¬ 
stance be called upon to exendse his beet 
Judgment and good sense in determining 
what subjects Should be considered, the par¬ 
ticular format of the programs to be devoted 
to each subject, the different Shades of (pin¬ 
ion to be presented, and the sp<4cesmen for 
each point of view. Report on Editorializing, 
13 FCC 1246, 1261 (1949). 

22. It Is obvious that under this method 
of handling fairness, many questionable 
decisions by broadcast editors may go 
uncorrected. But, In our judgment, this 
approach represents the most appropri¬ 
ate way to achieve "robust, wide open 

"the dangers of censorship and pervasive 
supervision” by the government on the 
other. "Banzhaf v. FCC„” 406 F. 2d 1082, 
1095 (D.C. Clr. 1968), cert, denied sub 
nom. "Tobacco Institute v. FCC.” 396 
UB. 842 (1969). In this respect, we are 
not unmindful of the dangers alluded to 
by the Court In BEM: 

Congress appears to have concluded • * * 
that of these two choices—private or official 
censorship—Government censorship would 
be the most pervasive, the most self-serving, 
the most difficult to restrain and hence the 
one most to be avoided. 412 U.8. 94 at 106. 

We therefore recognize that reaching 
a determination as to what particular 
policies will best serve the public’s right 
to be Informed is a task of "great deli¬ 
cacy and difficulty,” and that the Com¬ 
mission must continually walk a "tight¬ 
rope” between saying too much and say¬ 
ing too little. Id. at 102,117. However, we 
also believe that this Commission has a 
clear responsibility and obligation to as¬ 
sume this ta^ 

1. Adequate time for the discussion of 
public issues. 23. The first, and most 
basic, requlr^ent of the fairness doc¬ 
trine is that It establishes an "affirma¬ 
tive responsibility on the part of broad¬ 
cast licensees to provide a reasonable 
amount of time for the presentation over 
their facilities of programs devoted to 
the discussion and consideration of pub¬ 
lic Issues • • *” "Report on Editorializ¬ 
ing,” 13 FCC at 1249. Determining what 
constitutes a "reasonable amoxuit of 
time” is—-like so many other program¬ 
ming questions—a responsibility of the 
Individual broadcast licensee. It Is the 
Individual broadcaster who, after evalu¬ 
ating the needs (ff his particular commu¬ 
nity, "must determine what percentage 
of the limited broadcast day should ap¬ 
propriately be devoted to news and dis¬ 
cussion or consideration of public issues, 
rather than to other legitimate services 
of radio broadcasting * • •.” Id. at 1247. 

24. In reviewing the adequacy of the 
amount of a licensee’s public Issue pro¬ 
gramming, we will, of course, limit our 
inquiry to a determination of its reason¬ 
ableness. We wish to make It plain, how¬ 
ever, that we have allocated a very large 
i^are of the electromagnetic spectrum 
to broadcasting chleflbr because of our 
belief that this medium can make a great 
contribution to an Informed public 
opinion. See “Democratic National Com¬ 
mittee.” 25 FCX: 2d 216, 222 (1970). We 
are not prepared to allow this purpose to 
be frustrate by broadcasters who con¬ 
sistently Ignore their public Interest re¬ 
sponsibilities. Indeed, "we regard strict 
adherence to the fairness doctrine”—^In¬ 
cluding the affirmative obligation to pro¬ 
vide coverage of Issues of public impor¬ 
tance—“as the single most Important 
requirement of operation in the public in¬ 
terest—^the ‘sine qua non’ for grant of a 
renewal of license.” "Ccxnmlttee for the 
Fair Broadcasting of Cbntroversial Is¬ 
sues.” 25 FCC 2d 283, 292 (1970). 

25. The individual broadcaster Is also 
the person "who must select or be respon- 

newB Items to be r^?orted or ttie partic¬ 
ular local. State, national or interna¬ 
tional issues or questUms of pid>Uc inters 
eet to be considered • • "Report on 
Editorializing,” 13 FCC at 1247.* We have. 
In the past. Indicated that some issues are 
so critical or of such great public Im¬ 
portance that It would be unreasonable 
for a licensee to Ignore them completely. 
See Gary Soucle (Friends of the Earth). 
24 FCC 2d 743, 75(K51 (1970). But such 
statements on our part are the rare ex¬ 
ception, not the rule, and we have no In¬ 
tention of becoming Invcdved in the selec¬ 
tion of Issues to be discussed, nor do we 
expect a broadcaster to cover each and 
every Important Issue which may arise in 
his community. 

26. We wish to emphasize that the re¬ 
sponsibility for the selection of program 
material is that of the individual licensee. 
That responsibility "can neither be dele¬ 
gated by the licensee to any network or 
other person or group, or be unduly fet¬ 
tered by contractual arrangemaits re¬ 
stricting the licensee In his free exercise 
of his Independent judgments.” "Report 
on Editorializing,” 13 FCXf at 1248. We 
believe that stations, in carrying out this 
responsibility, should be alert to the op¬ 
portunity to cmnplement network offer¬ 
ings with local programming on these is¬ 
sues, or with S3mdlcated programming. 

2. A reasonable opportunity for oppos¬ 
ing viewpoints. 27. The usual fahmess 
complaint does not Involve an allegation 
that the licensee has not devoted suffi¬ 
cient time to the discussion of pifbllc is¬ 
sues. Rather, it concerns a claim that the 
licensee has presented me viewpoint on a 
"controversial issue of public impor¬ 
tance” and has failed to afford a "reason¬ 
able mportunlty for the presentation of 
contrasting viewpoints." 

28. It has frequently been suggested 
that Individual stations should not be 
expected to present opposing points of 
view and that It should be sufficient for 
the Ucensee to demonstrate that the 
opposing viewpoint has bem adequately 
presented on another station In the mar¬ 
ket or In the print media. See WSOC 
Broadcasting Co., 17 P & F Radio Reg. 
648, 550 (1958) . While we recognize that 
citizens receive Information on pubUc 
Issues from a variety of sources, other 
considerations require the rejection of 
this suggestion. First, In amending sec¬ 
tion 315(a) of the Commimlcations Act 
in 1959, Congress gave statutory ep- 
proval to the fairness doctrine. Including 
the reqiiiremmt that broadcasters them¬ 
selves provide an opportunity for oppos¬ 
ing viewpoints. See BEM, 412 U S. at 110, 

* Ordinarily, the problems which are Identi¬ 
fied by a statlonb ascertainment at Ms oom- 
munl^’s needs and Interests would be re»* 
tured prominently in the list ot public Issues 
selected by the station for program eorerage. 
See generaUy, Primer on Ascertainment at 
Community Problems by Broadcast Appli¬ 
cants, 20 FCC ad 660 (1971). 
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note 8.^ Second, it would be an admin¬ 
istrative nightmare for this Commission 
to attempt to review the overall coverage 
of an issue in all of the broadcast sta¬ 
tions and pobllcatlona in a glv^ market. 
Third, and perhaps most Importantly, 
we believe that the reqtilr^ent that 
each statl<m provide for contrasting 
views greatly increases the likelihood 
that individual members of the public 
will be exposed to varying points of view. 
The fairness doctrine will not insure per¬ 
fect balance in debate and each station 
is not required to provide an “equal” 
opportunity for opposing views. Further¬ 
more, since the fairness doctrine does 
not require balance in Individual pro¬ 
grams or series of programs, but only in 
a station’s overall programming, there is 
no assurance that a listener who hears 
an initial presentation will also hear a 
rebuttal. Compare 47 U.S.C. 396(g) (1) 
(A). However, if all stations presenting 
programming relating to a controversial 
issue of public importance make an 
eifort to round out their coverage with 
contrasting viewpoints, these various 
points of view will receive a much wider 
public dissemination. This requirement, 
of course, in no way prevents a station 
from presenting its own opinions in the 
strongest terms possible. 

a. What is a "controversial issue o/ 
pxiblic importance"?. 29. It has fre¬ 
quently been suggested that the Com¬ 
mission set forth comprehensive guide¬ 
lines to aid Interested parties in 
recognizing whether an issue is “con¬ 
troversial” and of “public Importance.” 
However, given the limitless nvunber of 
potential controversial Issues and the 
varying circumstances in which they 
might arise, we have not been able to 
develop detailed criteria which would be 
appropriate in all cases. For this very 
practical reason, and for the reason that 
our role must and should be limited to 
one of review, we will continue to rdy 
heavily on the reasonable, good faith 
Judgments of our licensees in this area. 

30. Some general observations how¬ 
ever, are in order. First of all, it is 
obvious that an issue is not necessarily 
a matter <rf significant “public impor¬ 
tance” merely because it has received 
broadcast or newspaper coverage, “Our 
dally papers and television broadcasts 
alike are filled with news items which 
good journalistic judgment would 
classify as newsworthy, but which the 
same editors would not characterize as 
containing Important controversial 
public Issues.” Healey v. FCC, 460 F.2d 
917, 922 (D.C. Clr. 1972). Nevertheless, 

» On* United States Senator has proposed 
that It might be dealrable to apply the fair¬ 
ness doctrine only where less than four 
broadcast signals are received in a given 
area. Se* 119 Oong. Rec. S203B8-62 (Novem¬ 
ber 14,1978) (remarks of Senator Srvlp). We 
believe that such a proposal la clearly beyond 
our statutory authority. However. It may be 
appropriate at some future date to examine 
the poeelbTIlty of a different appUcaUon of 
ItM telmew doctrine to new technologiee of 
electronic communication or of a different 
appUoatlon In broadcast markets of varying 
alza 

the degree of media coverage is one 
factor which clearly should be tak^ into 
account in determining an Issue’s Im¬ 
portance. It is also appropriate to con¬ 
sider the degree of attration the issue 
has received from government ofl^ials 
and other community leaders. The prin¬ 
cipal test of public importance, however, 
is not the extent of media or governmen¬ 
tal attention, but rather a subjective 
evaluation of the impact that the issue Is 
likely to have on the community at 
large.'^ If the issue Involves a social or 
political choice, the licensee might well 
ask himself whether the outcome of that 
choice will have a significant Impact on 
society or its institutions. It apgjears to 
us that these judgments can be made 
only on a case-by-case basis. 

31. The question of whether an issue 
is “controversial” may be determined in 
a somewhat more objective manner. 
Here, it is highly relevant to measure the 
degree of attention paid to an issue by 
government officials, community leaders, 
and the media. The licensee should be 
able to tell, with a reasonable degree of 
objectivity, whether an issue is the sub¬ 
ject of vigorous d^ate with substantial 
elements of the community In opposition 
to one another. It Is possible, of course, 
that “programs initiated with no 
thought on the part of the licensee of 
their p>osslble controversial nature will 
subsequently arouse controversy and op¬ 
position of. a substfuitial natine which 
will merit presentation of opposing 
views.” Report on Editorializing, 13 PC)C 
at 1251. In such circumstances, it would 
be appropriate to make provision for 
opposing views when the opposition be¬ 
comes manifest. 

b. What specific issue Tuis been raised? 
32. One of the most difficult problems 
involved in the admlnlsUutlon of the 
f£dmess doctrine is the determination 
of the specific issue or issues raised by a 
particular program. This would seem to 
be a simple task, but In many cases it 
is not. Frequently, resolution of this 
problem can be of decisional Importance. 
See, e.g., David C. Green, 24 FCC 2d 
171 (1970); WCBS-TV, 9 FCC 2d 921, 
938 (1967). 

33. This determination Is complicated 
by the fact that It is frequently made 
without the benefit of a transcript or 
tape of the program giving rise to the 
complaint. Hence, it is necessary in such 
cases to rely on tiie recollections of sta¬ 
tion employees and listeners. While the 
availability of an accurate transcript 
would facilitate the determination of the 
issue or Issues raised. It would not In 
many cases clearly point up those Issues. 
This is true because a broadcast may 
avoid explicit mention of the ultimate 
matter in controversy and focus Instead 
on assertions or arguments which sup- 

° In this regard, we note that the fedmess 
doctrine was not designed for the purpose of 
providing a forum for the discussion of mere 
private disputes of no oonseqtience to the 
general public. Bather, Its purpose is to In¬ 
sure that the public will be adequately In¬ 
formed on matters of Importance to major 
segments of the community. 

port one side or the other on that ulti¬ 
mate issue. This problem may be illus¬ 
trated by reference to a hypothetical 
broadcast which takes place during the 
course of a heated community debate 
over a school bond Issue. The broadcast 
presents a spokesman who forcefully as¬ 
serts that new school construction is 
urgently needed and that there is also a 
need for substantial increases in teach¬ 
ers’ salaries, both principal arguments 
advanced by proponents of the bond 
issue. The spol^man, however, does not 
explicitly mention or advocate passage of 
the bond issue. In this case, the licensee 
would be faced with a need to determine 
whether the spokesman had raised tiie 
issue of whether the school bonds should 
be authorized (which is controversial), or 
whether he had merriy raised the ques¬ 
tion of whether present school facilities 
and teacher salaries are adequate (which 
might not be at all controversial). 

34. In answering this question, we 
would expect a licensee to exercise his 
good faith judgment as to whether the 
spokesmsm had in an obvious and mean- 
ingfvil fashion presented a position on 
the ultimate controversial issue of 
whether the school bond Issue should 
be approved." Ihe licensee’s Inquiry 
should focus not on whether the state¬ 
ment bears some tangential r^evance 
to the school bemd question, but rather 
on whether that statement. In the 
context of the ongoing commimlty 
debate, is so obviously and substan¬ 
tially related to the school bond Is¬ 
sue as to amoimt to advocacy of a posl- 
tlcm on that question. 11. for example, 
the arguments and views expressed over 
the air closely parallel the major argu¬ 
ments advanced by partisans on one side 
or the other of the public ddaate It might 
be reasonable to conclude that there had 
been a presentation on one side of the 
ultimate Issue, i.e., authorization of the 
school bonds. Obviously, licensees in 
specific cases may differ In their answers 
to this Inquiry. If a licensee’s determina¬ 
tion Is reasonable and arrived at In good 
faith, however, we will not distort) It. Cf., 
Media Access Project (Georgia Power), 
44 PCX: 2d 755 (1973). 

35. Before leaving this subject, we 
wish to make it clear that a fairness re¬ 
sponse is not required as a result of off¬ 
hand or insubstantial statements. As we 
have stated in the past, “Cal policy of 
requiring fairness, statement by state¬ 
ment or inference by Inference, with con¬ 
stant Governmental Intervention to try 
to Implement the policy, would simply be 
inconsistent with the profound national 
commitment to the principle that debate 
on public issues should be ‘uninhibited, 
robust, wide-open’ (New York Times Co. 
V. SulUvan, 376 UH. 254, 270).” National 
Broadcsisting Co. (AGFA complaint), 25 
FCC 2d 735, 730-37 (1970). 

c. What is a "reasonable opportunity" 
for contrasting viewpoints? 36. As noted 
sibove, the Commission’s first task In 

»See discTieBion of the iqipllcetlon of this 
standard to “editorial” advertising in Part 
m, infra. 
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handling a typical fairness complaint is 
to review the licensee’s determination as 
to whether the issue specified in the com¬ 
plaint or the Commission’s Inquiry has 
actually been raised In the licensee’s pro¬ 
gramming. Secondly, we must review the 
licensee’s determination of whether that 
issue is “controversial” and of "public 
importance.” If these questions are 
answered in the affirmative, either by 
admission of the licensee or by oiu: deter¬ 
mination upon review, we must then de¬ 
termine whether the licensee has afford¬ 
ed a “reasonable opportunity” in his 
overall programming for the presenta¬ 
tion of contrasting points of view. 

37. The first point to be made with 
regard to the obligation to present con¬ 
trasting views is that it cannot be met 
“merely through the adoption of a gen¬ 
eral policy of not refusing to broadcast 
opposing views where a demand is made 
of the station for broadcast tlme.^’ Re¬ 
port on Editorializing,” 13 FCC at 1251. 
The licensee has a duty to play a con¬ 
scious and positive role in encouraging 
the presentation of opposing viewpoints.'* 

We do not believe, however, that it Is 
necessary for the Commission to estab¬ 
lish a formula for all broadcasters to fol¬ 
low In their efforts to find a spokesman 
for an (^posing dewpoint. As we stated 
In “Mld-Rorlda Television Corp.,” 40 
FCC 620 (1964): 

The mechanics of achieving fairness wUl 
necessarily vary with the circumstances, and 
it is within the discretion of each licensee, 
acting in good faith, to choose an appropriate 
method of Implementing the policy to aid 
and encourage expression of contrasting 
viewpoints. Our experience Indicates that li¬ 
censees have chosen a variety of methods, 
and often combinations of various methods. 
Thus, smne licensees, where they know or 
have reason to believe that a responsible in¬ 
dividual or gro\q> within the community 
holds a contrasting viewpoint with resiiect to 
a controversial Issue presented or to be pre¬ 
sented, communicate to such an individual 
or group a i^>eclflc offer of the use of their 
facilities for the expression of contrasting 
opinion, and send a copy or summary of 
material broadcast on the issue. Other llcens- 

This duty Includes the obligation defined 
in Cullman Broadcasting Co., 40 FCC 576, 677 
(1963): 
“where the licensee has chosen to broadcast 
a sponsored program which for the first time 
presents <me side of a controversial issue, has 
not presented (or does not plan to present) 
contrasting viewpoints in other program¬ 
ming, and has been unable to obtain paid 
sponsorship for the appropriate presentation 
of the opposing viewpoint or viewpoints, he 
cannot reject a presentation otherwise suita¬ 
ble to the licensee—and thus leave the public 
uninformed—on the ground that he cannot 
obtain paid qx>nsorship for that presenta¬ 
tion.” (emphasis in original). 
We do not believe that the passage of time 
since Cullman was decided has In any way 
diminished the Importance and necessity of 
this principle. If the public’s right to be in¬ 
formed of the contrasting views on contro¬ 
versial Issues is to be truly himored, broad¬ 
casters must provide the forum for the ex- 
pres8i<m of those viewpoints at their own 
expense if paid sponsorship Is unavailable. 

ees consult with community leaders as to who 
might be an appropriate individual or group 
for such a purpose. Still others announce at 
the beginning or ending (or both) of pro¬ 
grams presenting opinions on controversial 
issues that opportunity will be made avail¬ 
able for the expression of contrasting views 
upon request by responsible representatives 
of such views. Id. at 621. 

If a licensee falls to present an (H^posing 
viewpoint on the ground that no appro¬ 
priate spokesman is available, he should 
be prepared to demonstrate that he has 
made a diligent, good-faith effort to 
communicate to such potential spokes¬ 
men his willingness to present their 
views on the issue or issues presented. 
Columbia Broadcasting System, Inc., 34 
FCC 2d 773 (1972). There may well be 
occasions, particularly In cases involv¬ 
ing major issues discussed in depth, 
where such a showing should include 
specific offers of response time to appro¬ 
priate Individuals in addition to general 
over-ttie-air annoimcements.'* 
, 38. In making provision for the airing 
of contrasting viewpoints, the broad¬ 
caster should be alert to the possibility 
that a particular issue may involve more 
than two opposing viewpoints. Indeed, 
there may be several Important view¬ 
points or shades of opinion which war¬ 
rant broadcast coverage.** 

39. In deciding which viewpoints or 
shades of opinion are to be presented, 
licensees i^ould employ a standard simi¬ 
lar to that used to decide which political 
parties or candidates represent a view¬ 
point of sufficient importance to deserve 
coverage. As we stated in Lawrence M. C. 
Smith, 40 FCC 549 (1963), the broad¬ 
caster (in programs not covered by the 
“equal time” requirement of 47 U.S.C. 
section 315) is not expected to present 
the views of all political parties no mat- 

In a notice of Inquiry and notice of pro¬ 
posed rulemaking In Docket No. 18859, 23 
FOG 2d 27, we pn^sed the adoption of 
specific procedures to be followed under cer¬ 
tain circumstances In seeking an opposition 
spokesman. We believe, however, that the 
policy set forth above adequately covers all 
situations, and consequently that It Is now 
appropriate to terminate that proceeding. 

»One student commentator has outlined 
this problem In the following terms: 

“A principal purpose of the fairness doc¬ 
trine Is to educate the public on the major 
alternatives available to it In making social 
choices * * *. Acknowledging that thwe Is 
a ‘spectrum’ of opinion on many Issues, It 
Is nonetheless true that there are often 
clearly definable ‘colors’ In the spectrum, 
even though the points at which they blend 
Into one another may be \mclear. The con¬ 
troversy concerning American policy In 
Indochina Is Illustrative. ’The alternatives 
(prior to America’s withdrawal from the war) 
include(d] increasing military activity, 
maintaining the (then) in’esent level of com¬ 
mitment, a phased withdrawal and an Im¬ 
mediate withdrawal. It might be argued that 
any licensee who does not present some cov¬ 
erage of at least these views has failed to 
educate the public about the major p<dlcy 
alternatives available.” Note, ’The FOC Fair¬ 
ness Doctrine and Informed Social Choice, 8 
Harv. J. Legls. 333, 351-52 (1971). 

ter how small or insignificant, but 
rather; 
the licensee would be called upon to make 
a good faith judgment as to whether there 
can reasonably be said to be a need or inter¬ 
est In the community calling for some pro¬ 
vision of announcement time to these other 
parties or candidates and, if so, to determine 
the extent of that interest or need and the 
appropriate way to meet it. 40 FCC at 550. 

In evaluating a “spectrum” of contrast¬ 
ing viewpoints on an issue, the licensee 
should make a good faith effort to iden¬ 
tify the major viewpoints and shades of 
opinion being debated in the commimity, 
and to make a provision for their pre¬ 
sentation. In many, or perhaps most, 
cases it may be possible to find that only 
two viewpoints are significant enough to 
warrant broadcast coverage.'* However, 
other issues may involve a range of 
markedly different and important policy 
alternatives. In such circumstances, the 
broadcaster must make a determination 
as to which shades of opinion are of suffi¬ 
cient public importance to warrant cov¬ 
erage, and also the extent and nature of 
that coverage. 

40. The question of the reasonableness 
of the opportunity for exposing view¬ 
points goes considerably deeper, however, 
than a mere finding that some provision 
has been made for the opposing view¬ 
points. Indeed, it has frequently been 
suggested that the wide discretion af¬ 
forded the licensee in selecting a reply 
spokesman and format may undermine 
any possibility that treatment of the op¬ 
position view wUl be either reasonable 
or fair. Accordingly, it has been argued 
that the Commission should promulgate 
regulaticHis establishing standards for 
the selection of an appropriate reply 
spokesman and format. We believe, how¬ 
ever, that it should be adequate to remind 
Ucensees that they have a duty not “ ‘to 
stack the cards’ by a deliberate selection 
of spokesmen for opposing points of view 
to favor one viewpoint at the expense of 
the other • * “Report on Editorializ¬ 
ing,” 13 FCC at 1253. m the final analy¬ 
sis, fairness must be achieved, “not by 
the exclusion of particular views because 
of * • • the forcefulness with which 
the view is expressed, but by making the 
microphone avaUable, for the presenta¬ 
tion of contrary views without deUberate 
restrictions designed to Impede equally 
forceful presentation.” Id. at 1253-54. 
(emphasis suppUed); see also Brandy¬ 
wine-Main line Radio, Inc., 24 FCC 2d 
18, 23-24 (1970). 

41. In providing for the coverage of 
opposing points of view, we b^eve that 
the Ucensee must make a reasonable al¬ 
lowance for presentations by geniune 
partisans who actually believe in what 
they are saying. The fairness doctrine 
does not permit the broadcaster “to pre- 

>*Tbls Is not to say that a broadcaster Is 
barred from presenting the views smaU 
minorities, but only that the govonment 
will not require the coverage of every possible 
viewpoint or shade of t^lnlon regardless of 
Its significance. 

FfDEKAL KGISTER, VOL. 39, NO. 139—THURSDAY, JULY 18, 1974 



26378 NOTICES 

side over a ‘paternalistic* regime,” BEM. 
412 U.S. at 130, and it would clearly not 
be acceptable for the licensee to adopt 
a “policy of excluding partisan voices and 
always Itself presenting views In a bland. 
Inoffensive manner • • “Democratic 
National Committee.” 25 FCC 2d 216.222 
(1970). Indeed, this point has received 
considerable emphasis fnnn the Supreme 
court: 
(ii]or Is It enough Uiat he should hear the 

arguments of adversaries from his own teach¬ 
ers, presented as they state them, and accom¬ 
panied by what they offer as refutations. 

That Is not the way to do Justice to the argu¬ 

ments, or bring them Into real contact with 

his own mind. He must be able to hear them 
from persons who actuaUy believe them; who 

defend them In earnest, and do their very 

utmost for them. Red Lion Broadcasting 
Co. V. PCC. 396 Uj5. at 392, n. 18. quoting J. S. 

Mill, On Liberty 33 (R. McCaUum ed. 1947). 

42. This does not mean, however, that 
the Cmmnlssion intends to dictate the 
selection of a particular spcAesman or 
a particular format, or indeed that par¬ 
tisan spokesmen must be presented In 
every instance. We do not believe that 
It is either appropriate or feasible for 
a governmental agency to make deci¬ 
sions as to what is desirable in each 
sltupatlon. In cases involving perstmal 
attacks and political campaigns, the nat¬ 
ural opposing spokesmen are relatively 
easy to identify. This is not the case, 
however, with the majority of public 
controversies. Ordinarily, there are a 
variety of spokesmen and fmnmts which 
could reasonably be deemed to be ap¬ 
propriate. We believe that the public is 
best served by a system which allows 
individual broadcasters considerable 
discretion in selecting the manner of 
coverage, the appropriate spokesmen, 
and the techniques of production and 
presentation. 

43. Frequently, the question of the 
reasonableness ^ the opportunity pro¬ 
vided fm* contrasting viewpoints comes 
down to weighing the time allocated to 
each side. Aside from the field of politi¬ 
cal broadcasting, the licensee Is not re¬ 
quired to provide equal time for the 
various opposing points of view. Indeed, 
we have long felt that the basic goal 
of creating an Informed citizenry would 
be frustrated If for every controversial 
item or presentation on a newscast or 
other broadcast the licensee had to offer 
equal time to the other side. Our reasons 
for granting the licensee broad discre¬ 
tion with respect to the amount or 
nature of time to be afforded can be 
summarized as follows; 

In our Judgment, based on decades of 

experience in this Held, this is the only 
Boimd way to proceed as a general policy. 

A contrary approach of equal opportunities, 

ctpplying to controversial Issues generaUy 

the specifie eq\ial opportunities requirements 

for political candidates would In practice not 

be workable. It would Inhibit, rather than 

promote, the discussion and presentation of 

controversial Issues In the various broadcast 

program formats (eg., newscasts. Interviews, 

documentaries). For it Is Just not practicable 

to require equality with respect to the large 

number of Issues dealt with In a great 

variety of programs on a daUy and continu¬ 

ing basis. Further. It would tnvotve this 

Commission much too deeiAy m bioculeast 
Journalism; we would Indeed besoms vlrtu- 

aUy a part of the broadcasting “fourth 

estate” overseeing thousands ot complaints 

that some Issue had not been given "equal 

treatment.” We do not believe that the pro¬ 
found national commitment to the prin¬ 

ciple that debate on public Issues should 

be “unlnblbtted. robu^ wide-open” (New 

York Times v. SulHvan, 376 UJ9. 364. 270) 

would be prcunoted by a general policy of 

requiring equal treatment on all such Is¬ 

sues, with governmental Intervention to In¬ 
sure such mathematical equality. Committee 

For the Fair Broadcasting of ControversUd 

Issues, 25 FCC 2d 288, 292 (1870). 

Similarly, we do not believe that it would 
be appropriate for this Commission to 
establish any other mathematical ratio, 
such as3tolor5tol, tobe applied in 
all cases. We believe that such an ap¬ 
proach is much too mechanical in nature 
and that In many cases our iH:e-concelved 
ratios would prove to be far from reason¬ 
able. In the case of a 10-second personal 
attack, for example, fairness may dic¬ 
tate that more time be afforded to answer 
the attack than was given the attack 
Itself. Moreover, were we to adopt a 
ratio for fairness programming, the 
“floor” thereby established might well be¬ 
come the “ceiling” for the treatment of 
Issues by many stations, and such a ratio 
might also lead to preoccupation with a 
mathematical formula to the detrlmmt 
of the substance of the debate. It appears 
to us, therefore, that no precise mathe¬ 
matical formula would be appropriate for 
all cases, and the licensee must exercise 
good faith and reascmableness in con¬ 
sidering the particular facts and circum¬ 
stances of each case. 

44. While the road to predicting Com¬ 
mission decisions In this area is not fully 
and completely marked, there are, never¬ 
theless, a number of signposts which 
should be recognizable to all concerned 
parties. We have made it clear, for ex¬ 
amine, that “it Is patently unreasonable 
for a licensee consistently to i^esent one 
side in prime time and to i^egate the 
contrasting viewpoint to periods outside 
prime time. Similarly, there can be an 
Imbalance from the sheer weight on one 
side as against the other.” Committee fm* 
the Fair Broadcasting of Controversial 
Issues, 25 FCC 2d at 293. This Imbalance 
might be a reflection of the total amount 
of time afforded to each side, of the fre¬ 
quency with which each side is presented, 
of the size of the Ustenlng audience dur¬ 
ing the various broadcasts, or of a com¬ 
bination of factors. It is Incumbent upon 
a complainant to bring to the Commis¬ 
sion’s attention any specific factors 
which he brieves point to a finding that 
fairness has not been achieved. From the 
standpoint of the licensee, however, the 
most Important protection against ar¬ 
bitrary Ck>mmlsslon rulings Is the fact 
that we will not substitute our judgment 
for his. Our rulings are not based cm 
a determination of whether we believe 
that the licensee has acted wisely or 
whether we would have proceeded as he 
did. Rather, we limit our Inquiry to a 
determination of whether. In the light of 

all of the facts and circumstances pre¬ 
sented. It Is iq^parent that the licensee 
has acted In an arbitrary or unreason¬ 
able fashion. 

45. The danger of an imwise Ccun- 
mlsslon decision in this area Is consider¬ 
ably reduced by the fact that no sanction 
Is Imposed on the broadcaster for isolated 
fairness violations during the course of 
the license term. The licensee Is simply 
asked to make an additional provision 
for the opposing point of view, and this is 
certainly not too much to ask of a li¬ 
censee who has been found to be negli¬ 
gent in meeting his fairness obligations. 
Indeed, It Is to the benefit of both the 
licensee and his listening audience If 
broadcasters are Informed of their fair¬ 
ness duties and given an opportunity to 
fulfill them on a timely basis. 

D. The complaint procedure. 48. It has 
sometimes bera suggested that fairness 
complaints should not be considered at 
the time they are presented to the Com- 
mlslon, but with few exceptions should 
simply be placed In the station’s license 
file to be r^ewed In ccmnectlon with its 
renewal appllcati(m. This review would 
focus on the station’s overall perform¬ 
ance for the license period, and not on 
the specific facts of Individual fairness 
violations. Some have argued that this 
approach would have two major advan¬ 
tages over present procedures. First, it 
might considerably reduce the Commis¬ 
sion’s administrative workload, since 
complaints would not be given any con- 
sideratlcm unless there were a number of 
complaints against a single station 
which indicated a serious pattern of vio¬ 
lations. Secondly, It has been suggested 
that by avoiding a detailed review of In¬ 
dividual complaints the Commission 
would be able to insure that it did not 
bectxne too deeply Involved in the day- 
to-day operations of broadcast Journal¬ 
ism. 

47. After giving careful consideration 
to this proposal, we believe that our pres¬ 
ent procedme of reviewing complaints 
on an ongoing basis Is preferable.** First, 
we do not believe It would be possible to 
make an “overall” assessment of licensee 
performance at renewal time without 
considering the specifics of Individual 
complaints. It simply would not be piossl- 
ble to look at the bare coomlalnts on file 
and make any knowledgeable assessment 
of licensee performance. Secondly, we 
view conslderatlcm of fairness compli¬ 
ance only at renewal time as an Inade¬ 
quate safeguard of the public’s para¬ 
mount right to be Informed and believe 
that we should continue our ongoing ef¬ 
fort (through the complaint process) to 
advance the public’s Interests In receiv¬ 
ing timely Information on public Issues. 
’This, we believe, will provide an op¬ 
portunity to remedy violations before a 

"Some have argued that ”[tlh« practical 

effect of this approach [review at time of re¬ 

newal] to falmees Is that the doctrine would 

have beMi abandoned.” Barrow, The Equal 

Opportunities and Fairness Doctrine In 
Broadcasting, 37 Cln. L. Rev. 447, 493 (1968). 
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flagrant pattern of abuse devek^ In ad¬ 
dition to the beiKflts which flow to the 
listening pabUc, this mncedure aide the 
broadcaster by helping to head off prac¬ 
tices which could (If left nncorrected) 
place his license tax Jeopardy. For this 
reason, we beliere that most licensees 
welcome the opportunity to receive guid¬ 
ance on specific fairness matters on a 
timely basis. 

48. Finally, a review only at raiewal 
time would remove a major incentive for 
Interested citizens to file fairness com¬ 
plaints—that is, the chance to have an 
opposing view aired over the station be¬ 
fore the issue has become stale with the 
passage of time. At present, citizen com¬ 
plaints provide the prlnclptd means of 
insuring compliance with the fairness 
doctrine. If we were to remove the pos¬ 
sibility that these complaints might re¬ 
sult in broadcast time for a neglected 
point (rf view, we might well have to rely 
on government monitoring to carry out 
our investigative role. Such monitoring, 
of course, would represent an unfortu¬ 
nate step in the direction of deeper gov¬ 
ernment lnv(riv«nent in the day-to-day 
operatimi of broadcast journalism. 

49. There appears to be a misunder¬ 
standing on the part of some persons as 
to the manner in which the Cmnmlsslon 
administers the complaint process. On 
the one hand, some complainants have 
asserted that the Comniission’s proce¬ 
dures Impose too great a burden on the 
complainant; on the other, some li¬ 
censees and networks have clahned that 
our application of the doctrine may Im¬ 
pose such a heavy burdoi on them as to 
discourage presentation of subjects which 
may be found to involve controversial is¬ 
sues of public Importance. 

50. We believe a brief explanation and 
restatement of our procedures Is in order. 
As we stated In our “Fairness Doctrine 
Primer,” 40 FCC 598 (1964): “ 

Wbere complaint Is made to the Commis¬ 
sion, the Cmnmlsslon expects a complainant 
to submit specific information Indicating (1) 
the particular station involved; (2) the par¬ 
ticular Issue of a controversial nature dis¬ 
cussed over the air; (3) the date and time 
when the program was carried; (4) the basis 
for the claim that the station has presented 
only (me side of the question; and (6) 
whether the station had afforded, or has plans 
to afford, an opportunity for the presenta¬ 
tion of contrasting viewpoints. Id. at 600. 

51. The Commission requires that a 
complainant state that “basis fer the 
claim that the station has presented only 
one side of the question” because the 
fairness doctrine does not require that 
each program present contrasting views 
on an issue; only that a licensee in its 
overall programming afford reasonable 
<H>portunity for presentation of cmitrast- 
ing views. Thus, when a complainant 
states that he heard or viewed a program 
whifh presented only one side of an 
issue, he has not, on the basis of this 
statement alone, made a fairness com¬ 
plaint upon which the Commission can 

“ Because of the many developments which 
have taken place since 1964, we plan to Issae 
a new fairness “Primer” In the near future. 

act. Rather, we expect the complainant 
to state his reasmis for concluiflng that 
In Its other programming the station has 
not presents contrasting viewi on the 
issue. 

52. This does not require, as some ap¬ 
pear to believe, that the complainant 
constantly monitor the station. Although 
some groups having a particular interest 
in a controversial issue and a licensee’s 
presentation of it have monitored such 
a station for periods of time and thus 
been able to offer conclusive evidence 
that contrasting views were not pre¬ 
sented, the Commission realizes that 
such a requirement for every individual 
complainant would be an unduly bur¬ 
densome one. While the complainant 
must state the basis for this claim that 
the station has not presented contrasting 
views, that claim might be based on 
an assertion that the complainant is 
a regular listener or viewer; that is, 
a person who consistently or as a 
matter of routine listens to the news, 
public affairs and other non-entertain¬ 
ment programs carried by the station 
involved. This does not require that the 
complainant listen to or view the station 
24 hours a day, seven dasrs a week. One 
example of a “regular” television viewer 
would be a person' who routinely (but 
not necessarily every day) watches the 
evening news and a significant portion of 
the public affairs programs of a given 
station. In the case of radio, a regular 
listener would Include a person who, as a 
matter of routine, listens to major repre¬ 
sentative segments of the station’s news 
and public affairs programming. Also, 
the assmnptlon that a station has failed 
to present an opposing viewpoint would 
be strengrthened if several regular viewers 
or listeners join together in a statement 
that they have not heard a presentation 
of that viewpoint. Complainants should 
specify the nature and extent of their 
viewing or listening habits, and should 
indicate the period of time during which 
they have been regular members of the 
station’s audience. We do not believe 
this requirement to be imduly burden¬ 
some, as contrasted to the heavy burden 
we would place on all stations if we re¬ 
quired them to provide evidence of com¬ 
pliance with the fairness doctrine based 
on complaints which assert merely that 
one program has presented only one side 
of an issue. 

53. ’The fact that regxilar viewers or 
listeners have not been exposed to an 
opposing viewpoint is obviously not con¬ 
clusive evidence that the viewpoint has 
not been presented, but it does indicate 
that there is a reasonable basis for the 
viewer’s conclusion that such is the case. 
See Alan C. Phelps, 21 FCC 2d 12 (1969). 
Accordingly, we believe that it is a suffi¬ 
cient bsisis for a Commission inquiry to 
the station. 

54. In responding to such an inquiry, 
a station is not required to research 
everything it has broadcast on the sub¬ 
ject over a considerable period of time, 
unless it believes it Is necessary to do so 
In order to establish its cmnpliance with 
the fairness doctrine with respect to the 
issue involved. The complaint must spec¬ 

ify the date and time of the particular 
program or programs which presented 
one side of the issue. If the complaint 
specifies only a single program, it would 
be sufficient for the licensee to furnish 
evidence of having broadcast another 
program which did afford a reasonable 
opportunity for contrasting views. Thus, 
the licensee is not expected to make a 
showing as to his overall progranuning, 
but merely that he has provided con¬ 
trasting viewp<^t8 an opportunity to be 
heard which is reasonable when consid¬ 
ered in relaticm to the specific programs 
complained of.** m this regard, it should 
be kept in mind that the fairness doctrine 
does not require exact equality in the 
time provided for contrasting pirints of 
view, but only that a reascmable oppor¬ 
tunity be affOTded for their presentation. 

55. After a complaint has been filed, 
some licensees have found it to be some¬ 
thing of a burden to go back through 
their files and to question their news staff 
so as to construct a record of the pro¬ 
gramming they have carried on a ^ven 
issue. For this reason, some licensees now 
keep a record of their public issue pro¬ 
gramming throughout the period of the 
license term. It should be a relativriy 
simple matter for these stations to re¬ 
spond to a citizen complaint or to a Com¬ 
mission inquiry. Also, the keeping of such 
records should make it much easier for 
a licensee to satisfy himself that his sta¬ 
tion has achieved fairness on the various 
Issues presented. While this Commission 
does not require the maintenance (ff a 
fairness log or diary, we expect that li¬ 
censees will be cognizant of the program¬ 
ming which has been presented on their 
stations, for it is difficult to see how a 
broadcaster who is ignorant of such mat¬ 
ters could possibly be making a conscious 
and positive effort to meet his fairness 
obligations. 

56. The fifth requirement set fwth in 
the above excerpt from our Public No¬ 
tice—relating to “whether the station 
has afforded or has plans to afford, an 
opportunity for the presentation of con¬ 
trasting viewpoints”—also may require 
explanation. We have foimd in many 
cases that if the complainant first ad¬ 
dresses his complaint to the station, the 
licensee is able to provide an explanation 
satisfactory to the complainant of what 
steps it has taken to broadcast contrast¬ 
ing views, or what steps It plans to take 
to achieve this end. It is for this reason 
that we ask complainants first to go to 
the station or network involved. If the 

“The pr(K;edure which w© are outlining 
here la the one which we will follow In the 
ordinary case. It Is possible, however, that In 
some circumstances the Commission may find 
It necessary to Inquire Into a station's total 
programixUng effort on an issue or at least 
a significant portion of that programming. 
Also, in cases wh«^ a message on one side of 
an Issue has obviously been repeated many 
times (as In “editorial” advertUlng cam¬ 
paign), the complainant could not be ex¬ 
pected to provide a list showing the time 
and date of each presentation. This Informa¬ 
tion would have to be provided by the li¬ 
censee In hla response to a Commissioa 
Inquiry. 
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station or network falls to answer the 
c(xnplalnt at all, or to provide what com¬ 
plainant ctmslders to be a satisfactory 
answer, then the complainant should ad¬ 
dress the complaint to the Commission, 
enclosing a copy of the complaint he s^t 
to the station and a copy of Its reply— 
or. If no response has been received after 
a reasonable period of time, so stating. 

57, One further matter with respect to 
complaints and licensee responses there¬ 
to deserves some discussion. It would be 
a great assistance to the Commission, 
and woxild greatly expedite the handling 
of complaints. If all parties would be as 
specific as po^ble in defining the con¬ 
troversial piibllc Issue Involved in the 
programs complained of. Also, it would 
save everyone concerned a great deal of 

If, In listing those presentations on 
each side of an issue, parties would In¬ 
clude only those programs which are 
truly germane to that specific issue.* 

E. Fairness and accurate news report¬ 
ing. 58. In our 1949 Report on Edltor- 
lallrdng, we alluded to a licensee’s obliga¬ 
tion to present the news in an accurate 
manner: 

It miist be recognized, however, that the 
licensee’s opportunity to express his own 
views • • • does not Justify or empower 
any licensee to exercise his authority over 
the selecti<m ci program material to distort 
or suppress the basic factual infcsrmatlon 
upon which any truly fair and free discus¬ 
sion at public issues must necessarily de¬ 
pend * * * . A licensee would be abusing 
bis position as public trustee of these Im¬ 
portant means of mass communication were 
he to withhold from expression over his 
facilities relevant news or facts concerning a 
controversy or to slant or dlsUart the pres¬ 
entation ot such news. Mo dlscusslcm of 
the Issues Involved In any controversy can be 
fair or In the public Interest where such 
discussion must take place In a climate of 
false er misleading Information concerning 
the basic facts of the controversy. 13 FCC at 
1254-55, 

It Is a matter of critical importance to 
the public that the basic facts or ele¬ 
ments of a controversy should not be 
deliberately suppressed or misstated by a 
licensee. But, we must recognize that 
such distortions are “so continually done 
in perfect good faith, by persons who are 
not considered ♦ * • ignorant or in¬ 
competent, that it Is rarely possible, on 
adequate grounds, conscientiously to 
stamp the misrepresentations as morally 
culpable • • J. 8. Mill, “On liberty” 
31 (People’s ed. 1921). Accordingly, we 
do not believe that It would be either 
useful or appropriate for us to Investi¬ 
gate charges of news misrepresentations 
in the absence of substantial extrinsic 
evidence or documents that on their face 

•>One station, In responding to a com¬ 
plaint concerning the Issue of gasoline and 
air poUutlon, provided the Commission with 
a list ot programs which Included the follow¬ 
ing: “The Great Red Apes," “Turtle of the 
Sulu 8ea,“ “The Might of the Squid,” and 
“Return of the Sea Elephants.” WhUe such 
programming obviously would provide In¬ 
formation on a part of the world’s environ¬ 
ment, It may not be germane to any specific 
Issue concerning gasoline and air pollution. 

refiect deliberate distortion. See "The 
SeUing of the Pentagon,” 30 FCC 2d 150 
(1971). 

HL Application of the fairness doc¬ 
trine to the broadcast of paid announce¬ 
ments. 59. We turn now to the fairness 
doctrine probl»ns which stem from the 
broadcast of paid aimouncmnents. For 
the purpose of this discussion, we will 
consider three general categories of such 
announcements: (1) Advertisements 
which may properly be classified as “edi¬ 
torial” In nature; (2) advertisements for 
commercial products or services; and (3) 
advertisements Included in the Federal 
Trade Commission’s so-called “counter¬ 
commercial” proposal. 

The rede of advertising in broadcasting 
and its relatlmiship to the licensee’s 
responsibility to broadcast in the public 
Interest was considered by the Federal 
Radio Commission in 1929.3 Fil.C. Ann. 
R^. 32 (1929). It seems to us that the 
Commission at that time placed adver¬ 
tising in Its proper oontmit and perspec¬ 
tive. It first noted that broadcasters are 
licensed to serve the public and not the 
private or selfish interests of individuals 
or groups. The Commission then stated 
that “[tlhe only exception that can be 
made to this nile has to do with adver¬ 
tising; the exception, however, is cmly 
apparent because advertising furnishes 
the economic sm^rt for the service and 
thus makes it pebble.” Id. "The Com¬ 
mission * * * must recognize that, with¬ 
out advertising, broculcasting would not 
exist, and must confine itself to limit¬ 
ing this advertising in amoimt and in 
character so as to preserve the largest 
possible amount of service for the pub¬ 
lic.” Id. at 35. Accordingly, we believe 
that any consideration of the iq>pllcabll- 
ity of the fairness doctrine to broadcast 
advertising must proceed with caution so 
as to ensure that the policies and stand¬ 
ards which are formulated in this area 
will serve the genuine purposes of the 
doctrine without undermining the eco¬ 
nomic base of the system. 

A. Editorial advertising. 60. Some 
“commericlals” actually consist of direct 
and substantial commentary on impor¬ 
tant public issues. For the purpose of 
the fairness doctrine, these announce¬ 
ments should be recognized for what they 
are—editorials paid for by the sponsor. 
We can see no reason why the fairness 
doctrine should not apply to these 
“editorial advertisements” in the same 
manner that it applies to the commen¬ 
tary of a station announcer. At present, 
editorial advertising represents only a 
small percentage of total commercial 
time, and we cannot believe that an ap¬ 
plication of fairness here would have any 
serious effect on station revenues. 

61. An example of an overt editorial 
advertisement would be a thirty mr sixty 
second announcement prepared and 
sponsored by an organi^tlon opposed 
to abortion which urges a constitutional 
amendment to override a decision of the 
Supreme Court legalizing abortion under 
certain circumstances. While Uie brev¬ 
ity of such announcements might make 
it difficult to develop the Issue in great 
detail, they could, nevertheless, make a 

meaningful cemtribution to the public 
debate, and we believe that the fairness 
doctrine should be fully w;>llcable to 
them. 

62. Editorial advertisements may be 
difficult to identify if they are sponsored 
by groups which are not normally con¬ 
sidered to be engaged in debate on coa- 
troverslal Issues. This problem is most 
likely to arise in the context of promo¬ 
tional or Institutional advertising; that 
is, advertising designed to present a 
favorable public image of a particular 
corporation or industry rather than to 
sell a product. Such advertising is, of 
course, a legitimate commercial practice 
and ordinarily does not involve delMite 
on public Issue. See, e^;., **Anth(my R. 
Martin-Trlgona.” 19 FCC 2d 620 (1969). 
In some cases, however, the advertiser 
may seek to play an obvious and mean¬ 
ingful role in public debate. Ih such in¬ 
stances. the fairness doctrine-including 
the obligation to provide free time in the 
circumstances described in the “Cull¬ 
man” decision—iq^lies. 

63. In the past, we have wrestled with 
the application of the fairness doctrine 
to institutional advertisements which ap¬ 
peared to have discussed ptiUlc is^es, 
but which did not explicitly address the 
ultimate matter in controversy. An ex¬ 
ample of this problem may be found in 
the so-called "ESSO” case. "National 
Broadcasting Co..” 30 FCC 2d 643 (1971). 
Here, the Commission found that certain 
commercials for Standard Company 
constituted a discussion of one side of a 
controversial issue involving construction 
of the Alaskan pipeline. These advextlse- 
ments did not explicitly mention that 
pipeline, but they did present what could 
be termed arguments in support of its 
construction. Specifically, we found that 
the advertisements argued that the na¬ 
tion’s urgent need for oil necessitated a 
rapid development of reserves on Alaska’s 
North Sl(H>e. Id. at 643. The cmnmercials 
also referred to the ability of an ESSO" 
affiliate to build a pipeline in the far 
north, and yet “preserve the ecology.” 
Ibid. As we noted on rehearing, the prob¬ 
lem Involved here “Is indeed a difficult 
one * • • because the pipeline contro¬ 
versy is not specifically referred to • • 
Wilderness Society, 31 FCC 2d 729, 733, 
reconsideration denied 32 FCC 2d 714 
(1971). 

64. In the face of such difficulties, 
what guidance can the CcMnmission give 
to its licensees and to the public? Profes¬ 
sor Louis Jaffe has offered the following 
suggestion; ^ 

(I]t Is not easy to formulate a fully satis¬ 
factory rule for applying the fairness doc¬ 
trine to advertising. Its. application Is most 
obvlo\]8 where the advertisement Is explicitly 
controversial. But the advertiser may avoid 
the explicit precisely to foreclose a claim of 
rebuttal, or because he believes the sub¬ 
liminal Is more effective. It should suffice 
to trigger the doctrine that by implica¬ 
tion he Intends to speak to a current, pub- 
llcly-acknowlMged controversy, Jaffe, The 
Editorial Responsibility of the Broadcaster: 
Reflections on Fairness and Access, 85 Harv. 
L. Rev. 768, 777-78 (1972). 

We believe that this suggestion comes 
close to the mark, but what we are really 
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ccmcemed with Is an obvious partlc4>a^ 
tlon In public debate and not a subjective 
judgment as to the advertiser's actual 
intentlmis. Accordingly, we expect our 
licensees to do nothing more than to 
make a reasonable, common sense 
judgment as to whether the “advertise¬ 
ment” iMresents a meaningful statemoit 
which obviously addresses, and advocates 
a point of view (m, a controversial issue 
of public Importance. This determina¬ 
tion cannot be made in a vacuum; in 
addition to his review of the text of the 
ad, the licensee must take Into account 
his general knowledge of the Issues and 
arguments In tiie ongoing public debate. 
Indeed, this relationship of the ad to the 
debate being carried on bi the c(»nmu- 
nlty is critical. U the ad bears only a 
tenuous relationship to that debate, or 
one drawn by unnecessary inference, the 
drawn by unnecessary inference, the 
fairness doctrine would clearly not be 
applicable. 

65. The situation would be different, 
however. If that relationship could be 
shown to be both substantial and obvi¬ 
ous. For example. If the arguments and 
views expressed In the ad closely paral- 
Id the major arguments advanced by 
partisans on one side or the other of a 
public debate, it might be reasonable to 
conclude that one side of the Issue In¬ 
volved had been presented thereby rais¬ 
ing fairness doctrine obligations. See, 
e.g.. Media Access Project (Georgia 
Power), 44 PCC 2d 755, 761 (1973). We 
fully appreciate that. In many cases, this 
judgment may prove to be a dlfBcult one 
and Individual licensees may well reach 
differing conclusions concerning the same 
advertisement. We will, of course, re¬ 
view these judgments only to determine 
their reasonableness and good faith un¬ 
der the particular facts and clrctun- 
stances presented and will not rule 
against the licensee unless the facts are 
so clear that the only reasonable con¬ 
clusion would be to view the “advertise¬ 
ment” as a presentation, on one side of 
a specific public issue. 

B. Advertisements for commercial 
products or services. 66. Many advertise¬ 
ments which do not look or sound like 
editorials are, nevertheless, the subject 
of fairness complaints because the busi¬ 
ness, product, or service advertised Is it¬ 
self controversial. This may be true even 
though the advertisement does not men¬ 
tion any aspect of a controversy. Com¬ 
mercial announcements of precisely this 
type led to the current debate over fair¬ 
ness and advertising. This debate began 
In 1967 with our decision to extend the 
fairness doctrine to advertisements for 
cigarettes. WCBS-TV, 8 PCC 2d 381, stay 
and reconsideration denied 9 PCC 2d 921 
(1967). These advertisements, like many 
others, addressed themselves solely to the 
desirability of the product. They tended 
to portray “the use of the particular 
cigarette as attractive and enjoyable 
• • but avoided any mention oi the 
then raging smoking-health ^ contro¬ 
versy. 8 PCC 2d at 382. At the time, 
broadcasters argued that, in the absence 

of an affirmative discussion of the health 
the commercials could not realisti¬ 

cally be viewed as part of a public debate, 
9 FCC 2d aX 938. We rejected this argu¬ 
ment insisted that tiy^ Issue should 
be defined In terms of the desirability of 
smoking. Id. With the Issue defined In 
thin fashion. It was a simple mechanical 
procedure to “trigger” the fairness doc¬ 
trine and treat all cigarette advertise¬ 
ments—regardless of what they actually 
said—as being presentations on one side 
of a controversial Issue. It seemed to be 
clear enough that all cigarette advertise¬ 
ments suggested that the use of the prod¬ 
uct was desirable. 

67. In retrospect, we believe that this 
mechanical approach to the fairness doc¬ 
trine represented a serious departure 
frmn the doctrine’s central purpose 
which, of course. Is to facilitate “the 
development of an Informed public opin¬ 
ion,” “Report on Editorializing,” 13 FCC 
1246, 1249 (1949) (emphasis supplied). 
We believe that standard product com¬ 
mercials, such as the old cigarette ads, 
make no meaningful contribution to¬ 
ward Informing the public on any side 
of any Issue. Indeed, as the D.C. Clroilt 
Court of Appeals succinctly stated: 

Promoting the sale of a product Is not 
ordlnarUy aaeoclated with any of the In¬ 
terests the First Amendment seeks to pro¬ 
tect. As s role. It does not affect the political 
process, does not contribute to the exchange 
of Idects, does not provide Information on 
matters of public Importance, and la not, 
except perhaps for the ad-men, a form of 
Individual self-expression • • • Accordingly, 
even if • • • [such] commercials are pro¬ 
tected speech, we think they are at best a 
negligible part of any exposition of Ideas, 
and are of * * * slight social value as a 
step to truth • • •. Banzhaf v. POC, 406 P. 
2d 1082, 1101-02 (D.C. Clr. 1068), quoting 
Chapllnsky v. New Hampshire, 315 U.S. 568, 
572 (1942). 

In this light. It seems to us to make lit¬ 
tle practical sense to view advertise¬ 
ments such as these as presenting a 
meaningful discussion of a controversial 
issue of public Importance. 

68. In our view, an application of the 
fairness doctrine to normal product 
commercials would, at best, provide the 
public with only one side of a public 
controversy. In the cigarette case, for 
example, the ads run by the Industry 
did not provide the listening public with 
any Information or argvunents relevant 
to the underlying issue of smoking and 
health. At the time of our ruling. Com¬ 
missioner lioevinger suggested that we 
were not really encouraging a balanced 
debate but, rather, were simply Impos¬ 
ing our view that discouraging smoking 
was in the pribllc Interest. 9 FCC 2d at 
953.*^ While such an approach may have 
represented good policy from the stand¬ 
point of the public health, the precedent 
is not at all In keeping with the basic 
purposes of the fairness doctrine.** 

*> FoUowlng the Congressional ban on 
cigarette advertising, the Commission was 
criticized even more strongly for taking sides 
oir this Issue. At that time, we ruled that 

69. This precedent would not have 
been perticulaily troublesome If it had 
beeax limited to cigarette advertising as 
tiie Commission originally Intended.** In 
1971, however, the D.C. Circuit nded 
that the cigarette preoedeirt could not 
logically be limited to cigarette adver¬ 
tising alcme. “Frieds of the Earth v. 
FCC,” 449 F. 2d 1164 (D.C. Clr. 1971). 
In this decision, it was suggested that 
high-powered cars pollute the atmos- 

statlons were free to broadcast anti-smoklng 
messages without Inciurrlng any obligation 
to carry argmnents In favor of smoking. This 
holding was’ based on a Commission deter¬ 
mination that the issue was no longer con¬ 
troversial. Cigarette Adv^lslng and Antl- 
Smoklng Presentation, 27 POC 2d 463 (1970), 
aff’d sub nom. Larue A Brother Co. ▼. PCC, 
477 P. 2d 876 (4th Clr. 1971). 

In the conclusion to our second opinion 
In the cigarette case, we tried to make It 
clear that our holding was based more on 
public health considerations than on **the 
specifics of the Fairness Doctrine.” WCBS- 
TV, 9 PCC 2d 921, 949 (1967). We recognized 
that. In view of the overwhelming evidence of 
danger to the public health, the question 
presented would ordinarily be “how the car¬ 
nage of such commercials Is consistent with 
the obligation to operate in the public Inter¬ 
est.” Id. We felt, however, that the question 
of removing these commercials from the air .. 
was one Congress had reserved to Itself, and 
that the only remedy we were free to Imple¬ 
ment was one along the lines suggested by 
the fairness doctrine. The fairness doctHne, 
therefore, served “chlefiy to put fieeh on 
these policy bones by provldl^ a familiar 
mold to define the general contours of the 
obligation Imposed.” Bemzhaf v. FCC, 406 
F. 2d at 1093. Subsequent to oiu: action In 
the cigarette case, the Congress developed a 
more complete remedy of Its own by ban¬ 
ning the broadcast of cigarette ads entirely 
In the Public Health Cigarette Smoking Act 
of 1969. See generally Capltcd Broadcasting 
Co. V. MltcheU, 333 P. Supp. 582 (DX>.C. 
1971), aff'd mem. sub nom. Capital Broad¬ 
casting Co. V. “Klelndlenst, 406 UB. 1000 
(1972). If In the futme we are confronted 
with a case similar to that presented by the 
cigarette controversy, It may be more appro¬ 
priate to refer the matter to Congress for 
resolution. For Congress is In a far better 
position than this Commission to develop 
expert Information on whether particular 
broadcast advertising Is dangerous to health 
or otherwise detrimental to the public Inter¬ 
est. Furthermore, It Is questionable whether 
this Commission has a mandate so broad as 
to permit It “to scan the airwaves for offen¬ 
sive material with no more discriminating 
a lens than the ‘public Interest’ or even the 
‘public health.’" Banzhaf v. FCC, 405 F. 2d 
at 1090. 

*At the time, cigarettes were thought to 
be a unique product because their “normal 
use has been found by congressional and 
other Governmental action to pose • • • a 
serious threat to general public health * * *. 
9 FCC 2d at 943. In a concurring opinion, 
CX>mmis8loner Johnson expressed the view 
that “[b]y drawing the line at cigarette ad- 
vertlsl^ we have framed a distinction fully 
as sound and durable as those In thousands 
of other rules laid down by courts every day 
since the common law system began.” Id. at 
968. In affirming our ruling, the D.C. Circuit 
agreed that cigarettes were. In fact, “unique.” 
Banzhaf v. FCC, 405 P. 2d 1082, 1097 n. 63 
(D.C. Clr. 1968). 
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phere more than low-powered cars.** It 
was then detennlned that the fairness 
doctrine was trlgga«d by the advertise¬ 
ments there Involved because they ex¬ 
tolled the virtues of high-powered cars 
and thus glorified product attributes ag¬ 
gravating an existing health hazard, 
namely air pollution. The commercials, 
of course, made no attempt at all to dis¬ 
cuss the product In the context of the 
air p(^utl<m controversy. If these ad¬ 
vertisements presented <nie point of view 
on the Issue, then, the same reasoning, 
the ‘^contrasting” viewpoint must have 
been simllariy presented in ads for low- 
powered ears. The problem with this 
kind of logic Is that It engages both 
broadcasters and the C<Hnmlsslon In the 
trivial tesk of *lxdancing” two sets of 
coimneirclals which ccmtribute nothing 
to pi^c understanding of the under¬ 
lying Issue of how to deal with the prob¬ 
lem of atr pollatlon.” 

70. We do not believe that the imder- 
lying purposes of the fairness doctrine 
would be well served by permitting the 
cigarette case to stand as a fairness doc¬ 
trine precedent. In the absence of smne 
meaningful or substantive discussion, 
such as that found In the "editorial ad¬ 
vertisements” referred to above, we do 
not believe that the iisual product com¬ 
mercial can realistically be said to In¬ 
form the piibllc on any side of a contro¬ 
versial Issue of public Importance. It 
would be a great mistake to consider 
standard advo'tisements, such as those 
Invcdved In the "Banzhaf” and "Friends 
of the Earth,” as though they made a 
meanlngrful contribution to public debate. 
It Is a mistake, furthermore, which tends 
only to divert the attention of broadcast¬ 
ers from their, public trustee responsi¬ 
bilities in aiding the development of an 
Informed public opinion. Accordingly, In 
the future, we will apply the fairness doc¬ 
trine only to those "commercials” which 
are devoted In an obvloiis and meaning¬ 
ful way to the discussion of public Issues. 

C. The Federal Trade Commission 
proposal. 71. The Federal Trade Com¬ 
mission has filed a statement in this In¬ 
quiry which proposes the creation of a 
right of access to respond to four cate- 

» The case also considered a comparison of 
high-test and "regular” gasoline. 

^ The Court has further suggested that the 
cigarette precedent might logically have to 
be extended out of the health area entirely 
to cover some labor-management disputes. 
RetaU Store Employees Union v. FCC, 436 
F. ad 348 (D.C. Oir. 1970). The Court, how¬ 
ever, questioned whether such an application 
would truly serve the underlying purposes of 
the fairness doctrine: 

"Stripped to its essentials, this dii!g)ute 
Is one facet at the econmnic warfare that 
Is a recognized part of labor management 
relations * * *. Part of the Union’s campaign 
was publicity for its boycott; part of manage¬ 
ment’s arsenal was advertising to persuade 
the public to patronize its stores. If viewed 
In this light, it could well be argued that the 
traditional purposes of the fairness doctrine 
are not substantially served by presentation 
of advertisements Intended to less Inform 
than serve merely as a weapon In a labor- 
management dltg>ute.” Id. at 259. 

NOTICES 

goriea of cMiimerclal annoimcementa. 
Very generally, these categories a.e as 
follows: (a) Those advertisements that 
expUcttly raise contioverslal Issoes; <1»> 
those that raise such Issues Implicit; 
(c) those that make claims based oh 
scientific premises that are In dispute; 
and (d) those tiiat are sUmt about nega¬ 
tive aspects of the advertised products. 

72. We have already discussed the first 
two categories and the ainiUcablllty of 
the fairness doctrine with reqject thereto. 
One of our major dllBcultl^ with the 
FTC’s categories Is that they seem to 
Include virtually all existing advertising. 
As one commentator has stated, "It Is 
hard to Imagine a product c<»nmerclal 
so pure that It would not be viewed as 
Implicitly raising some controversial Is¬ 
sue or resting upon some disputed scien¬ 
tific premise or remaining silent about 
native aspects of the product.” Putz, 
"Fairness and Commercial Advertising: 
A Review and a Proposal.’' 0 UflFX. Rev. 
215,246 (1972). We believe that the adop¬ 
tion of the FTC proposal—^wholly apart 
from a predictable adverse economic ef¬ 
fect on broadcasting—might seriously 
divert the attention and resources of 
broadcasters from the traditional pur¬ 
poses of the fairness doctrine. We are 
therefore not persuaded tiud; ttie adop¬ 
tion of tiiese proposals would further "the 
larger and more effective use of radio 
In the public interest • • *”47 U.S.C. 
Section 303(g), or contribute In any way 
to the promotion of genuine debate on 
public Issues. 

73. We do not believe that our policy 
will leave the public uninformed on Im¬ 
portant matters of Interest to consumers. 
Certainly, we expect that consumer Is¬ 
sues will rank high (m the agenda of 
many, if not most, broadcasters since 
their Importance to the public Is self- 
evident. But our point Is that the de- 
clslcm to cover these and other matters 
of similar public concern i^^roprlately 
lies with Individual licensees In the ful¬ 
fillment of their public trustee respon¬ 
sibilities, and should not grow out of a 
tortured or distorted application of fair¬ 
ness doctrine principles to announce¬ 
ments In which public Issues are not 
discussed. 

74. A matter which relates directly to 
the FTC proposal was considered In the 
so-called "CSievron” case. Alan F. Neck- 
rltz, 29 PCX; 2d 807 (1971), reconsidera¬ 
tion denied 37 FCC 2d 528 (1972). HiIs 
case Involved a claim made by Chevron 
that Its F-310 additive would reduce ex¬ 
haust emissions and cmitribute to cleaner 
air. Chevron did not claim that Its prod¬ 
uct would solve the air pollution problem 
caused by automobiles, but did extol the 
product’s virtues In reducing pollution. 
Complainants argued that the claim was 
controversial within the meaning of the 
fairness doctrine. They supported this 
argument by pointing to a pbndlng FTC 
complaint which alleged that the claims 
made on behalf of F-310 were false and 
misleading. 29 FCX; 2d at 816. While the 
F-310 claim obviously did relate to a 
matter of public concern, we do not be¬ 
lieve that the ads engaged In an (^vlous 

and meaningful discussion of a contro¬ 
versial issue of pifi)llc Importance. As we 
stated in "Chevron,’* 
msirins a elato for a product to not tbe same 
torisg as arguing a position on a oontrovsr- 
slsl tosue at pttolld Importanos. That the 
dslm to alleged to.1m untrue or partially 
deeeptlTe does not Change Its nature * * •. 
It would lU suit the purposee at the falrneas 
doctrine, designed to lUumlne significant 
ccmtrovnslal Issues, to apply It to claims <a 
a product’s efficacy <»■ social utUtty. The 
merits at any one gasoline, weight reducer, 
bresklCst emreal ’or headache remedy—to 
name but a few ezamplea that come readily 
to mind—do not rise to tbe level at a sig¬ 
nificant pubUc tosue * * *. We think thto 
ooncluslcm to required not only as a matter 
of reason, but also at practical neceasity If 
fairness to to work tat the public and not to 
Its detriment. Alan F. Neckrlte, 39 FCC 3d at 
812. 

75. We do not believe that the fairness 
doctrine provides an appropriate vehicle 
for the correction of false and mislead¬ 
ing advertising. The fairness doctrine is 
only <me aspect of the public interest. 
A Congressionally-mandated remedy for 
deceptive advertising already e^ts In 
the form of various FTC sanctkxis.** If 
an advertisement is found to be false or 
misleading, we believe that the proper 
course Is to ban it altogether rather than 
to make its claims a subject of broad¬ 
cast debat^. We believe that the ap¬ 
proach to advertising outlined here will 
do much to reduce the ccmfuslon which 
has existed In this area. Under the gen¬ 
eral fairness doctrine, broadcasters—as 
trustees for their cmnmunltles—ore re¬ 
quired to make a positive effort to Im¬ 
plement a meaningful discussion of ma¬ 
jor public issues and In practical effect 
consumer issues will receive a significant 
amount of coverage. But at tiie same 
time, we do not believe that It Is In the 
public Interest to stretch the fairness 
doctrine in an artificial way by aimlying 
It to commercials which play no mean¬ 
ingful or significant role In the debate of 
controversial Issues. 

76. In the separate but related area 
of deceptive advertising, we believe that 
the public Interest can be best served 
through the existing, Congressionally- 
mandated scheme of regulation, and by a 
conscientious effort on the part of broad¬ 
casters to meet their obligations in this 
area." 

IV. Access generally to the broadcast 
media for the disctusion of public issues. 
77. Various parties to this proceeding 
have argued that, quite aside frmn the 
traditional fairness doctrine, there 
should be a system of mandated access, 
either free or paid, for persons or groups 
wishing to express a viewpoint on a con¬ 
troversial public Issue. In the "BEM” 

**Tbe problem may be further alleviated 
by the FTC’s newly developed ad substantia¬ 
tion program. See 86 m 12066 (1971); and 
generally. Note, ’The FTC Ad Substantiation 
Program, 61 Gm. LJ. 1427 (1978). 

" See Licensee Responsibility with Respect 
to the Broadcast of False, Misleading or De¬ 
ceptive Advertising, 82 EGO 3d 896 (1971); 
Consumer Association of District of Colum¬ 
bia. 83 FCC 3d 400 (1971). 
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case.” the Supreme Court made it clear 
that such access Is not a matter of either 
constitutional or statutmy right. The 
Court noted, however, that Congress has 
left the Commission wltii “the flexibility 
to experimoit with new ideas as chang¬ 
ing conditions require.“ Id. at 122. It was 
further stated that “at some future date 
Congress or the Commission—the 
broadcasters—may devise some kind of 
limited right of access that is both prac¬ 
ticable and desirable.” Id. at 131. 

78. Our studies during the course of 
this inquiry have not disclosed any 
scheme of government-dictated access 
which we consider “both practicable and 
desirable.” We believe, to the contrary, 
that the public’s interest in free ex¬ 
pression through lunadcasting will best 
be served and promoted through con¬ 
tinued reliance on the fairness doctrine 
wbidi leaves questions of access and the 
speclfle handling of public issues to the 
licensee’s Journalistic discretion. This 
system is far from perfect. However, in 
our judgment, it does represent the most 
appropriate accommodation of the var¬ 
ious First Amendment interests involved, 
and provides for maximum public en¬ 
lightenment on Issues of significance 
with a minimum of governmental intru¬ 
sion into the Journalistic process. 

79. In our opinion, this Ccxnmisslon 
would not be Justified in dictating the 
establishment of a system of access to 
particular spokesmen on either a free or 
paid basis. If the access were free, the 
government would inevitably be drawn 
into the role of deciding who should be 
allowed on the air and when.” This gov¬ 
ernmental involvement in the day-to- 
day processes of broadcast Journalism 
would, we believe, be antithetical to this 
country’s tradition of uninhibited dis- 
semlnaticm of ideas. With regard to the 
suggesticm that we establish a system of 
paid access, we believe that “the public 
Interest in providing access to the mar¬ 
ketplace at ’ideas and experiences’ would 
scarcely be served by a ssrstem so heavily 
weighted in favor of the financially ^- 
fiuent, or those with access to wealth,” 
BEM, 412 U.S. at 123, or wherein “money 
alone determines what Issues are to be 
aired, and in what format,” “Business 
‘Executives’ Move for Vietnam Peace v. 
PCC,” 450 P. 2d 642, 666 (D.C. Clr. 1971) 
(McGowan, J., dissenting). This problem 
would in no way be alleviated by the ap¬ 
plication of the fairness doctrine. In- 

* Columbia Broadcasting System. Inc. t. 
Democratic National Committee. 412 U.S. 94 
(1973). 

The only alternative to governmental in¬ 
volvement of this type would appear to be 
access on a first-come-first-served basis (w 
by lot or drawing). This system would, how¬ 
ever, give no assmanoe that the most Im¬ 
portant Issues would be discussed on a timely 
basis. Moreover, as the Supreme Coturt ob¬ 
served In BEM, “[t]he public Interest would 
no longer be ‘paramount’ but rather sub¬ 
ordinate to private whim especially 
since * * * a broadcaster would be largely 
precluded from rejecting editorial advertise¬ 
ments that dealt with matters trivial or In¬ 
significant or already fairly covered by the 
broadcaster." 412 U.S. at 124. 

eluding the Cullman corollary, to edi¬ 
torial advertising, since the agenda for 
public debate woul^ be set soldy by those 
financially able to take advant^ of the 
right to purchase time in the first in¬ 
stance. Furthermore, there would be de¬ 
ments of unfairness in applying the Cull- 
nuui principle in this situation, for it 
woifid require the licensee to correct an 
imbalance—at its own expense—^which it 
had not created. On the other hand, if 
CuUman were suspended in the case of 
editorial advertisements, the public 
would be left in many if not most in¬ 
stances with one-sided presentations of 
those Issues which the financially able 
chose to discuss. 

80. We have given serious thought to 
the suggestion that broadcasters be re¬ 
quired to maintain a policy of examin¬ 
ing and considering—but not necessarily 
accepting—editorial advertisements ten¬ 
dered for broadcast. While this sugges¬ 
tion has some surface ai^;>eal, we believe 
that such a requirement would, in our 
Judgment, inevitably draw this Cmnmis- 
sion into deciding a broadcaster’s good 
faith in accepting or rejecting proffered 
matnial and into adjudicating compet¬ 
ing claims to buy limited time on the 
basis of criteria that would necessarily 
favor one person’s speech over another’s. 
nUs is precisely the sort of governmen¬ 
tal intrusion which we have sought to 
avoid in devrioplng and administering 
the fairness doctrine, and why we believe 
that our present policy of leaving such 
decisions initially to the editorial discre¬ 
tion of the licensee, though imperfech 
must be maintained. As CThlef Justice 
Burger stated for the Court in BEM: 

For better or worse, editing Is what editors 
are for; and editing is selection and choice 
of material. That editors—^newspaper or 
broadcast—can and do abuse this power Is 
beyond doubt, but that is no reason to deny 
the discretion Ck>ngress provided. Dalculated 
risks of abuse are taken In order to preserve 
higher values. 412 n.S. at 124-126. 

81. While we have rejected the sug¬ 
gestion that the Commissiem should es¬ 
tablish a system of mandated access 
(either free or paid), we certainly do 
not mean to suggest any disapproval of 
efforts by broadcasters to provide for ac¬ 
cess to their stations. Indeed, the fairness 
doctrine itself Insures that many citizens 
will be afforded a type of access, for the 
licensee 
Is required to "present representative com¬ 
munity views and voices on controversial is¬ 
sues which are of Impcsrtanoe to [Its] lis¬ 
teners.” and It is prohibited from "excluding 
partisan voices and always Itself presenting 
views in a bland, inoffensive manner.” 25 FCC 
2d at 222. A broadcaster neglects that obliga¬ 
tion only at the risk of losing his license. 
BEM, supra at 131. 

Under this system, many representative 
community spokesmen do express their 
views in newscasts, interviews, call-in 
programs, editorial replies, and through 
various other formats. Thus, while no 
particular individual has a guaranteed 
right of access to the broadcast micro¬ 
phone for his own self-expression, the 
public as a whole does retain its “para¬ 

mount” right “to receive suitable 
access to social, political, esthetic, 
moral, and other Ideas and experi¬ 
ences • • •.” "Red Lion Broad¬ 
casting Co. V. FCC,” 395 n.S. at 390 
(emphasis supplied). In a real sense, 
therefore, there is a “right of access” 
in broadcasting, that right being guaran¬ 
teed the listening and viewing public. 
However, in order to secure this i^ht 
to the people, and to avoid imwarranted 
governmental supervision. Congress has 
delegated the primary responsibility for 
the selection of particular spokesmen and 
specific program material to private 
licensees who are required to serve as 
trustees for the public. As the Supreme 
Court stated in its BEM decision: 

This policy (of concentrating the alloca¬ 
tion of journalistic prlcnrities in the licensee) 
gives the public some assurance that the 
broadcaster wUl be answerable if he fails to 
meet its legitimate needs. No such accounta¬ 
bility attaches to the private individual, 
whose only qualifications tor using the broad¬ 
cast faculty may be abundant funds and a 
point of view. To agree that debate on public 
Issues should be “robust and wide-open” does 
not mean that we should exchange “public 
tnistee” broadcasting, with all its limita¬ 
tions, for a system of self-appointed editorial 
commentators. 412 X7B. at 125. 

82. We do not mean to suggest that 
broadcasters are in any way required to 
maintain “tight editorial control” over 
the spokesmen who appear on their sta¬ 
tions. Much to the contrary, we wish to 
give every encouragement to broadcast¬ 
ers to experiment with new ways of pro¬ 
viding for wide-open debate of public 
issues. Our point here is that while 
genuine partisan debate should be en¬ 
couraged, we cannot, at this time, justify 
or support its particularized imposition 
by Commission fiat. 

83. Although we have here reaCBrmed 
the present system of licensee respon¬ 
sibility and discretion and rejected re¬ 
quests for the creation of a direct “right” 
of access, we wish to emphasize that this 
system is predicated entirely upon the 
assumption that licensees will in fact 
make a reasonable, good faith effort to 
meet their public obligations. Licensee 
discretion is but a means to a greater 
end, and not an end in and of itself, and 
only insofar as it is exercised in genuine 
conformity with the paramount right of 
the listening and viewing public to be 
informed of the competing viewpoints on 
public Issues can such discretion be con¬ 
sidered an adequate means of maintain¬ 
ing and enhancing First Amendment in¬ 
terests in the broadcast medium. For the 
present, we remain convinced that the 
general rubric of the fairness doctrine, 
withits emphasis on licensee respon¬ 
sibility and discretion, provides the most 
desirable and practical means to that 
end. However, should future experience 
Indicate that the doctrine is inadequate, 
either in its expectations or in its results, 
th6 Commission will have the opportu¬ 
nity—and the responsibility—^for such 
further reassessment and action as 
would be mandated by the public Interest 
and the First Amendment. 
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V. Application of the fairness doctrine 
to poHtical hroadcasts—^ballot proposi¬ 
tions. 84. The Wret Report on Part V. of 
the Palmese Doctrine Inquiry, 36 FCC 
2d 40 (1972), dealt almost exclusively 
with appearances by the President and 
other public ofRcials and with questions 
of the application of the Zapple doc¬ 
trine* to such appearances. However, 
Part V of our Notice of Inquiry phrased 
the Zapple question in broader tei-ms: 

W© request comment on such relevant 
questions as the following: whether the 
quasi-equal opportunities approach should 
be restricted, expanded, or left alone, with a 
specihc description of the feasibility and 
efiect of any proposed revision on the under- 
Iving policies of the statute (see section 316 
(a)). 30 FCC 2d 26, 34 (1971). 

We now address ourselves specifically to 
application of the fairness doctrine to 
ballot propositions such as referenda, ini¬ 
tiative or recall propositions, bond pro¬ 
posals and constitutional.amendments. 

85. Some comments filed in this in¬ 
quiry have urged that Zapple rather than 
the Ctullman doctrine be applied to bal¬ 
lot propositions on the ground that such 
situations are analogous to those cov¬ 
ered by the “equal opportunities” re¬ 
quirement of Section 315 and the “politi¬ 
cal supporters” policy in Zapple. One 
party has suggested that not only should 
Cullman apply but that when one side 
buys spots, the licensee should be re¬ 
quired to present opposing announce¬ 
ments in the same format (i.e., spots), 
and also to afford proponents of all sides 
opportunity for extended discussion of 
the issues. In this regard, the Commis¬ 
sion also has received informal com¬ 
plaints that application of the Cullman 
doctrine to ballot propositions is unfair 
on the ground that it enables proponents 
of one side to spend their money on news¬ 
paper, billboard and direct mail adver¬ 
tising—^where there is noOuUman re¬ 
quirement—and then to rely on Chdlman 
to obtain free broadcast exposme of their 
views because the other side has spent 
its money in that medium. 

86. After considering all comments, we 
find no substantial reason to alter our 
previous application of the fairness doc¬ 
trine to ballot propositions. The Zapple 
doctrine, which some urge that we apply 
to this area, was adopted solely because 
it was analogous to the situation for 
which Congress itself had provided for 
“equal opportunities.” As we explained in 
our First Report, Zapple was .imply a 
common-sense application of the statu¬ 
tory scheme relating to appearances by 
political candidates, and we made clear 
the fact that we did not intend to extend 
Its application further. While ballot 
propositions are similar to political can¬ 
didacies in the sense that both are subject 
to popular vote, they are more closely 
analogous to ordinary public issues such 
as a bill pending in Congress or a state 
legislature. We are unable to perceive 
why such issues should be treated differ¬ 
ently merely because they are subject to 

■> See Nicholas Zapple, 23 FCC 2d 707 
(1970). 

popular vote. In a case involving political 
candidacies, the natural opposing spokes¬ 
men are readily identtftable (i.e., the 
candidates themselves or their chosen 
representatives). In the case of a ballot 
proposition, however, there is generally 
no specific individual or group which is 
entitled to equal or .comparable time. 
Fiuthermore, Congress has shown no in¬ 
tent to alter the Commission’s traditional 
application of the fairness doctrine, in¬ 
cluding the Cullman corollary, to ballot 
propositions. 

87. It has been argued that in the clos¬ 
ing days of an election campaign, li¬ 
censees may be overwhelmed by orders 
for large quantities of spot announce¬ 
ments favoring or opposing a proposi¬ 
tion, and could be hard put to comply 
with the requirements of the fairness 
doctrkie if only one side buys time. No 
licensee, however, is required to sell all 
the time that an advocate of a proposi¬ 
tion (or even a legally qualified candi¬ 
date) may wish to buy.” Indeed, some li¬ 
censees in the past have discovered to 
their dismay that an employee has sold 
an inordinate amount of time in the clos¬ 
ing days of campaign to one candidate— 
only to be confronted by a demand from 
the opposing candidate to buy an equal 
amount. It is the responsibility of the 
licensee in such situations to look ahead 
and commit himself to no more time 
for Candidate A than he is prepared to 
sell to Candidate B. Similarly, no licensee 
is required by statute or Commission rule 
or policy to yield his facilities to one 
side of a ballot proposition lor a so-called 
“blitz.” His clear obligation in fairness 
situations is, again, to plan his program¬ 
ming in advance so that he is prepared to 
afford reasonable opportunity for pres¬ 
entation of contrasting views on the 
issue, whether or not presented in paid 
time.” 

However, stations are required to either 
give or sell reasonable amounts of time to 
candidates for federal elective oflacc. 47 UJ3.C. 
section 312(a)(7); See also Use of Broad¬ 
cast and Cablecast Facilities by Candidates 
for Public Office, 84 FCC 2d 610 (1972). While 
we do not dictate how much time should be 
devoted to the various Issuer being debated 
In a community, ballot propositions and 
other election matters will frequently receive 
considerable coverage on the basis of their 
importance to the community. In this regard, 
we recognize that 

“The existence of an Issue on which the 
community Is asked to vote must be pre¬ 
sumed to be a controversial Issue of public 
Importance, absent unusual circumstances 
• • • It Is precisely within the context of an 
election that the fairness doctrine can be 
best utilized to Inform the public of the ex¬ 
istence of and basis for contrasting view¬ 
points on an issue about which there must 
be a public resolution through the election 
process.” King Broadcasting Co., 28 FCC 2d 
41, 43 (1970) (staff ruling). 

^ In our public notice of March 16, 1972, 34 
FCC 2d 510, setting forth our Interpretation 
of the Federal Election Campaign Act of 1971, 
we stated that Congress, in amending section 
312(a) of the Communication.. Act to require 
lioenaees to allow reasonable aoeeee to or 
to permit purchase of reasonable amounts of 
time by candidates for federal elective office, 
"clearly did not intend, to take the extreme 

88. Finally, it is argued that some bal¬ 
lot issue advocates take advantage of the 
Cullman principle iiy spending their 
available money on non-broadcast media, 
then waiting for the other side to buy 
time on the air, and finally demanding 
that their own views on the proposition 
be given free broadcast exposure, thus 
obtaining a broadcast “subsidy” for their 
views. To the extent that this could 
occur, the same criticism can be voiced 
against any application of Cullman. We 
believe, however, it is more important in 
a democracy that the public have an op¬ 
portunity to receive contrasting views on 
controversial issues of public import¬ 
ance—-that “robust, wide-open debate” 
take place—than that thcCuUman prin¬ 
ciple be abandoned because of the possi¬ 
ble practices of a few parties. Moreover, 
the fairness doctrine does not require 
equality of exposure of contrasting views, 
and those who rely solely im Cullman 
have no assurance of obtaining equality 
by such means. 

89. Thus, we shall continue to deal 
with baillot proposition issues as we do 
with other controversial public issues. 
As in all fairness doctrine matters, the 
licensee is required to use his own discre¬ 
tion regarding issues to be presented, the 
amount of time to be devoted to each, 
parties to present contrasting views, and 
the formats to be employed. Upon receipt 
of a complaint, we shall as in the past 
review the licensee’s actions only for 
reasonableness and good faith. 

VI. Conclusion. 90. It is hoped that 
this Inquiry and report will provide a 
needed restatement and clarification of 
the essential principles and policies of 
the fairness doctrine—both in terms of 
its theoretical foimdations and Its prac¬ 
tical application. While we have here re¬ 
affirmed the basic validity and soundness 
of these principles and policies in en¬ 
suring that the medium of broadcasting 
will continue to function consistently 
with the ends and purposes of the First 
Amendment and the public interest, the 
Commission fully recognizes that their 
specific application in particular cases 
can Involve questions determinations of 
considerable complexity and difficulty. 
For this reason, the administration of the 
doctrine must proceed, within the frame¬ 
work of general policies set forth herein, 
on a case-by-case basis according to the 
particular facts and circumstances pre¬ 
sented. We do wish to emphasize that in 
the final analysis, the fairne.ss doctrine 
can fulfill its pmpose and function only 

case, that during the closing days of a cam¬ 
paign, stations should be required to accom¬ 
modate requests tor political .time to the 
exclusion of all or most other types of pro¬ 
gramming or advertising. Important as an 
Informed electorate* Is In our society, there 
are other elements In the public interest 
standard, and the public Is entitled to other 
kinds of programnilng than political. It was 
not Intended that all or most time be pre¬ 
empted for poUtioal broadcasts * • (Ques¬ 
tion and Answer 8, section ¥111). The same 
principle would, of course. VPiy to ballot 
propositions. 
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to the extent that all the parties in- 
Tolved—^the broadcasters, the Commis¬ 
sion. and individual members of the pub¬ 
lic—participate with a sense of reason¬ 
ableness and good faith. 

91. Accordingly, the proceedings in 
Docket 19260 are terminated. 

Adopted: June 27, 1974. 

Released: July IS. 1974. 
Federal CoicmmicATiOMS 

Commission,** 
(sEALl Vincent J. Mullins, 

Secretary. 
Appendix A 

[Docket No. 19260; FCX3 72-634; 70506] 

FIRST REPORT REGAROmO HANDLING OF 

POLITICAL BROADCAST 

In the matter of the handling of public 
Iflsuee under the Faimeee Doctrine and the 
Public Interest Standards of the Communi¬ 
cations Act. 

L Introduction. 1. The first report deals 
with Part V oX our Notice—the fairness doc¬ 
trine as It relates to political broadcasts. 
We would ordlnarllv consider this aspect In 
the context of the revisions made In the 
general fairness area. Including possible 
public Interest decisions as to access. How¬ 
ever, we are operating under time constraints 
here that we must take Into account— 
namely, the appr(H>rlateness of disposing of 
this aspect well befcne the commencement 
of the general election period. See DNC v. 
PCC.U.8. App. D.C..PCC 2d 
.Case No. 71-1788 (D.C. Clr. Peb. 22, 
1972), (slip op. at 7). We therefore have 
expedited our consideration of this aspect 
and. If necessary, wlU re-examine this report 
In light of our later decisions In Parts II- 
IV. 

2. While this was the last topic In this 
Inquiry, It Is not, of course, the one of least 
Importance. Promotion of robust, wide-open 
debate In this field vitally serves the public 
Interest. 

n. Background. 3. In applying the fairness 
doctrine the Commission has traditionally re¬ 
quired licensees to afford reasonable oppor¬ 
tunity for the presentation of contrasting 
views following the presentation of one side 
of a controversial Issue of public importance. 
The licensee has been given wide discretion 
In selecting the appropriate spokesman, for¬ 
mat and time for the presentation of the 
opposing views on controversial Issues, with 
two significant exceptions. Under S 316 of the 
Communications Act of 1934, as amended, 
licensees are required to afford equal time 
to legally qualified candidates; a^ under 
the Commission’s political editorializing rules 
(1173.123(0), 73.300(C), 73.598(c), 73.679 
(c)) the llMnsee must afford a reasonable 
Importunity for a candidate or his qmkes- 
man to re^ond when the licensee has op¬ 
posed him or supported his opponent In an 
editorial. 

4. Under the ruling In “Letter to Mr. Ni¬ 
cholas ZimplD,” 33 F.C.C. 2d 707(1970) the 
Commission further limited the licensee’s dis¬ 
cretion. The Commission held In “Zapple” 
that when a licensee sells time to supporters 
CH spokesmra of a candidate during an Sec¬ 
tion campaign who urge the candidate’s elec¬ 
tion, discuss the campaign Issues, or criticize 

** Commissioner Hooks concurring In part 
and dissenting In part and Issuing a separate 
statement. Commissioner Quello concurring 
and Issuing a separate statement. State¬ 
ments of OommlssloneTS Hooks and Quello 
filed as part of the original document. 

an opponent, then the licensee must afford 
conmRrshlD time to the spokesmen for an 
opponent.^ Known as the quasi-equal opp<x~ 
tunities or political party corollary to the 
fairness doctrine, the “ZimplD” doctrine is 
based on the equal opportunl^ requirement 
of section 315 ot the Communications Act; 
accordingly, free time need not be afforded 
to respond to a paid program. 

5. Since some controversy has been gen¬ 
erated as to the applicability or wisdom 
this doctrine, the Commission asked for pub¬ 
lic comment on the following questions in 
Its Notice of Public Inquiry In Docket No. 
19260 (hereinafter. Fairness Inquiry) . 

“Should the quasi-equal opportunities 
approach be restricted or expanded and what 
is the feasibility and effect of any proposed 
revision on the underlying policies of the sta¬ 
tute (see section 316(a)) ? 

“Should the CiMnmlsslon adopt a position 
that Zapple applies only to political cam¬ 
paigns and not to other times? 

“Should Zapple be disassociated from the 
fairness doctrine and Incorporated into Sec¬ 
tion 315? 

“Should Zapple be limited by applying a 7- 
day deadline for requesting “quasi-equal 
oppiHtunities’’ ? 

“Should Zapple continue to apply only to 
major parties (see Letter to Lawrence M. C. 
Smith, 25 BJt. 291 (1963)), or should It be 
extended to all parties or to smne mathe¬ 
matically-defined categcnry of “parties with 
substantial public support” (e.g., percentage 
of popular vote)? How should it apply to 
“new” parties? 

“Should Ziqiple be extended to Include 
spokesmen fcH ballot Issues such as bond is¬ 
sues; amendments of state constitutions, 
etc.?" 

6. One additional suggestion has been that 
the Zi^ple doctrine should be extended to 
Include broadcast appearances of the Presi¬ 
dent of the United States so that an auto¬ 
matic right to Fe^>ond In comparable time, 
format, etc., would accrue to appropriate 
spokesman following a Presidential appear¬ 
ance. In “Omnplaint of Cmnmlttee for the 
Fair Broadcasting of Controversial Issues,” 
25 F.C.C. 2d 283, 294-298 (1970), the Com¬ 
mission declined to extend the “Zapple” 
quasi-equal opportunities concept generally 
to Presidential iq>pearanoes, although It said 
that the fairness doctrine was applicable to 
Presidential appearances when dealing with 
controversial Issues of public Importance. 
Upon re-examlnation In “Republican Na¬ 
tional Committee,” 25 F.C.C. 2d 739, 744 
(1970), the Ccmunission again eiqilalned that 
Presidential broadcasts made In a non-elec¬ 
tion period do not come within the “Ziq>ple” 
corollary but are Included imder the general 
fairness doctrine to the extent that contro¬ 
versial Issues Iff importance are discussed. 
The question was raised once again and ruled 
on by the Commission in “Democratic Na¬ 
tional Committee,” 31 F.C.C. 2d 708 (1971), 
aff’d “Democratic National Committee v. 
F.C.C.,”-UJ3. App. D.C.-. F. 2d-, 
Case No. 71-1738 (D.C. Cir. Feb. 22, 1972). 
However, we solicited the ciHnments of the 
public on the questions raised in these cases 
in this Inquiry. 

*In Re Complaint of Committee for the 
Fair Broadcasting of Controversial Issues, 25 
F.C.C. 2d 283 (1970), affirmed mi reconsidera¬ 
tion sub nom. Republican National Commit¬ 
tee, 26 F.C.C. 2d 739 (1970), the Commission 
extended the “Zapple” ruling to a non-cam¬ 
paign period proffer of time to a political 
party chairman where the licensee did not 
specify the Issue or issues to be discussed. 
This ruling was reversed In Columbia Broad¬ 
casting Co. T. F.C.C., 454 F. 3d 1018, (D.C. 
Cir. 1971)^ 

m. Summary of comments. 7. Extensive 
comments and reply comments addressing 
these questions were received In response to 
the Falmeas InqiUry from fourteen parties. 
In addltiim, the Commission conducted panel 
discussions and heard <»al argument for a 
full week In March 1973, during which these 
Issues were exhaustively discussed. (A list of 
all participants is Included in Appendix A 
b^ow.) A variety of Ideas, proposals, and 
oritlcisms were presented, a brief summary 
of which follows. 

8. Storer Broadcasting Company observes 
that since the fairness doctrine, unlike Sec¬ 
tion 315, gives no particular person a right 
to reply to previously broadcast material, 
the extension of the fairness doctrine to a 
quasi-equal opportunities doctrine In Zap¬ 
ple is a contradiction of the fairness doctrine. 
As presently constituted, Ziq>ple and Its 
progeny provide Insufficient direction to li¬ 
censees as to when comparable responses to 
noncampaign appearances ot public officials 
are required, as to which party spokesman is 
entitled to reply when different factimia 
within a party wish to respond, and as to 
the rights of minority parties to comparable 
time. Storer recommends, therefi««, that 
Zapple should be codified In Commlsslou 
rules or be Incorporated Into section 316 to 
remove it from the ambit iff the fairness 
doctrine. Storer further suggests that the 
Commission adi^t a political broadcast 
primer to specify licensee obligations and 
responsibilities In this area. 

9. The National Association of Broadcast¬ 
ers (NAB), General Electric Broadcasting Co., 
American Broadcasting Co. (ABC), National 
Broadcasting Co. (NBC), the Evening News 
Association, Lee Enterprises, Inc., Time Life 
Broadcasting, Inc. and others support the 
principles of the Zapple doctrine so long as 
the Cullman* doctrine continues to be In¬ 
applicable, and licensees are not required to 
subsidize the campaigns of opposing candi¬ 
dates by affording free response time. Zapple 
is seen by those filing joint comments with 
the Evening News Association as an appropri¬ 
ate means to fulfill the purposes of section 
315, ensuring the equality of treatment of 
political candidates by broadcast licensees. 
Consequently, they would impose obligations 
progress in which the broadcaster has af- 
fiHded time and relinquished content con- 
trid to a spokesman for a candidate to 
support that candidate or to oppose rival 
candidates. 

10. The NAB, ABC, NBC, and GE. Broad¬ 
casting Co. argue that the Zapple doctrine 
should also apply to “political” broadcasts 
where a campaign issue (bond proposal, con¬ 
stitutional amendment, etc.) that Is sup¬ 
ported or opposed by a pcditlcal spokesman 
has been placed on the ballot. It Is argued 
that this situation is analogous to both sec¬ 
tion 315 and Zapple, and, as Is the case with 
the political spokesman doctrine, Cullman 
should not apply. NBC emphasizes that the 
quasl-equal opportunity approach of Zapple 
or its extension to ballot Issues should apply 
only to paid presentations in campaign 

* Cullman Broadcasting Co. Inc., 40 F.C.C. 
576, 577 (1963) held that.where the 
licensee has chosen to broadcast a sponsored 
program which for the first time presents one 
side of a controversial issue, has not pre- 
sMited (iH does not plan to present) conti^t- 
Ing viewpoints In other programming, and 
has been unable to obtain paid sponsorship 
for the aM>roprlate presentation iff the op¬ 
posing viewpoint or viewpoints, he cannot 
reject a presentation otherwise suitable to 
the licensee—and thus leave the public un- 
Infmmed—on the ground that he cannot ob¬ 
tain paid sponsorship for that presentation.” 
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periods, since the equal opportunities ap¬ 
proach Involving tree time Inhibits the prss 
entatlon at pollttoal programming and Inter¬ 
feres with a Uoensee's editorial Judgment. 

11. Two commentatore, Semooratlo Jta- 
tlonal Commlttae (DNC) and American Olvll 
Liberties Union (ACLU) suggest that the 
Commission extend the talmees doctrine or 
adopt a specific rule that would require li¬ 
censees to broadcast the opposing views of 
appropriate spokesmen following an appear¬ 
ance of a public official. It is claimed that 
there Is an overriding national concern In 
Informing the public on both aides of Issues 
dealt with by public officials, and accordingly, 
that licensee discretion In presenting oppos¬ 
ing views and selecting appropriate spokes¬ 
man should be more limited than at present. 

12. DNC ^lecifically urges the adoption of 
a rule that: (1) Would establish a presiunp- 
tlon that a Presidential broculcast appearance 
involves a controversial issiie of public Im¬ 
portance; (2) would require licensees to seek 
out appropriate spokesmen to present an op¬ 
posing view and to afford them equal oppor¬ 
tunities; and (3) would require licensees or 
networks to keep publicly available for three 
years a tape or transcript of every Presiden¬ 
tial appearance. DNC asserts that such a rule 
is necessitated by the public interest stand¬ 
ard of the Communications Act and by the 
First Amendment, In view of the public’s 
need to be fully Informed on Important pub¬ 
lic issues discussed by the President. The 
public Is not presently receiving balanced 
information on such Issues, DNC believes, 
because the President’s contool of the time, 
format, and content of his appearances maxi¬ 
mizes their Impact and effectiveness while, on 
the other hand, the difficulties encountered 
by DNC in buying time to discuss public 
issues or In securing free time to respond to 
Presidential appearances limits the effective¬ 
ness of the presentation of their viewpoint. 
DNC's views are currently presented, It main¬ 
tains, through news and panel show presen¬ 
tations in which DNC representatives are 
merely responding to questions and have no 
opportunity, comparable to the President’s, 
to develop a reasoned and imlnterrupted 
presentation of the Issues. DNC thus argues 
that the First Amendment goal of promoting 
robust, wide-open debate is being thwarted 
by Its rejection as an entity responsible for 
defining options for the American people on 
major public issues and by denying it access, 
comparable to the President’s, to respond to 
his appearances. 

13. ACLU maintains that the responsibility 
of the licensee under the fairness doctrine 
shoiild extend to making available compar¬ 
able opportunities for opposing spokesman 
to comment on the issues raised in the broad¬ 
cast appearance of any public official. Includ¬ 
ing the President. Because of the President’s 
unquestioned power to command broadcast¬ 
ing time and to attract an audience, ACLU 
feels that comparable time can be afforded 
only If the contrasting viewpoint Is presented 
immediately after each Presidential appear¬ 
ance. ’The President and other public officials 
should furnish copies of their statements 
sufficiently in advance of their broadcast to 
permit station licensees to fulfill these fair¬ 
ness obligations. 

14. ’The proposals of DNC and ACLU were 
opposed by a number of parties. ABC and 
O j;. Broadcasting Co. argue that no Justifica¬ 
tion for the proposed rule can be found in 
section 315 of the Act, since under that Sec¬ 
tion, the recipient of an equal time oppor¬ 
tunity to respond to a candidate’s appear¬ 
ance must himself be a legally qualified 
opposing candidate and not Just a representa¬ 

tive of a political party or some other appro¬ 

priate group. To extend a quasi-equal oppor¬ 
tunities doctrine to non-election period 
Presidential appearances would require Con- 

greealonal amendment of section 815 beoatuae 
such eortenalon would violate the hatant of 
eectlon S16, end apeclfloally, -would negate 
ttw newsoaat. newe documaotary, and news 
Interview exemptUmB to thewqnal time pro¬ 
visions eontamed m asotUm 815(a). Imple¬ 
mentation of these proposals would also be 
a distortion of the fairness doctrine. It Is 
argued, since the fairness doctrine focuses on 
Issues, not Individuals or candidates. 

16. ’Ihose parties filing with the Evening 
News Association argue that the hroadoast 
appearance of a public office bolder should be 
treated as the appearance of a public offlclsd 
fulfilling the duties of bis office, not as the 
appearance of a partisan spokesman present¬ 
ing one side of a controversial issue absent 
some extrinsic evidence to the contrary. 
Otherwise, the public^ right to be informed 
on important matters by Its elected officials 
would be subordfiiated to the rights of a par¬ 
ticular class (political candidates) to broad¬ 
cast. 

16. NBC believes that both -DNC and ACLU 
have failed to show the necessity of their 
proposed policies or the present Inadequacy 
of the fairness doctrine as a tool for Infoon- 
Ing the public on Important public Issues. 
Creation of an equal or quasi-equal time 
right to reply to all public official addresses 
would, as a practical matter, Inhibit the 
appearance of public officials, NBC main¬ 
tains. It would also Ignore the dlflerenoe in 
media use by different officials, as well as the 
fact that It Is possible to distinguish the 
leadership appearances of an official from his 
political opinions. NBC also has argued teat 
under present rules Presidential appearances 
during a campaign for bis re-election are 
subject to the Section 315 equal time require¬ 
ments, that Presidential appearances in a 
non-election period are subject to the fair¬ 
ness doctrine and the poU12cal party corol¬ 
lary, and that these doctrines are -adequate 
to ensure that the electorate Is Informed. 

17. WON Broadcasting Co. (WON) Is also 
opposed to the DNC/ACLU proposals on the 
grounds that the standard proposed by DNC, 
that Presidential broadcasts that enhanced 
the political or personal Image of the Presi¬ 
dent would be subject-to the rule and require 
the presentation of opposition programming, 
is too vagiie to be realistically applied by 
licensees; and that the FCC would be Inex¬ 
orably Involved In politically sensitive ad¬ 
judications which should be avoided. 

18. ’Three parties argue that the Zapple 
doctrine should be repealed altogether. WON 
maintains that Zapple exceeds the Intent 
of section 315, which grants equal opportu¬ 
nities only to opposing candidates and not 
to their supporters. ’That question, WON 
maintains, was settled In Felix v. Westing- 
house. 186 F. 2d 1 (3d Clr. 1830), where it was 
held that the supporters of a candidate were 
specifically excluded from section 316. 

19. ’The law firm of Haley Bader A Potts 
argues that the Zapple doctrine overlo<Ae 
the fact that the Informational needs of the 
public are of primary Importance, and mis¬ 
takenly confers rights on Individual parties. 
The standards In Zapple are too vague for 
day-to-day application by the licensee, It 
maintains, and the resultant confusion will 
tend to Inhibit licensee coverage of political 
matters. Moreover, It argues that Zapple un¬ 
duly restricts licensee discretion In selecting 
spokesmen and regulating content. 

20. ’The holding of Zapple would be ac¬ 

ceptable to Public Broadcasting Service 

(PBS) as a fairness question If the Com¬ 
mission had limited Itself to a discussion 

of the reasonableness of the balance of op¬ 

posing views afforded by the licensee. PBS 

Is opposed, however, to the extension of 
traditional fairness concepts of "reasonable 

balance’’ to a "comparable time’’ or "quasl- 

•qual opportunity’* doctrine because this 
restricts licensee discretion and creates artl- 
flolal barriers to the dlacusBton of con¬ 
troversial Issues at public liqportance. Fur¬ 
thermore, PBS argues that Z^pplexannot be 
limited to the two major parties nor to cam¬ 
paign periods only, but Instead will engender 
a spiraling round robin of partisan vesponses. 
Several other parties also voiced this par¬ 
ticular fear. 

21. At the fairness .panels, counsel Iot 
PBS flu-ther developed the foregoing argu¬ 
ment by stating that the pricing mechanism 
and the economic realities of buying time 
on the commercial networks tend to discour¬ 
age the broadcast appearances of minority 
candidates, but that no such economic bar¬ 
rier to access by minority parties exists In 
the Public Broadcasting Service. Oo\inael for 
PBS also argued that in extending quasi- 
equal opportunities to supporters of a can¬ 
didate In Zapple, the Commission was doing 
what the Congress had decided not to do 
when It adopted section 815 of the Com¬ 
munications Act. 

22. Several parties submitted comments 
on the prooeduxal methods or standards by 
which the Commission should anforoe fair¬ 
ness concepts in the political broadcast aorea. 
As previously mentioned, Storer Broadcast¬ 
ing Co. urges the Commission to adopt polttl- 
oal broadcasting rules or to develop a politi¬ 
cal broadcasting primer that would speclfi- 
eally define those sttuattons tn which 
licensees would be required to afford com¬ 
parable time and vrtdcb would specify guide¬ 
lines for the selection of the appropriate op¬ 
posing spokesmen In order to mlnlmhse the 
confusion that has resulted from the recent 
series of ad hoc adjudications (Zapple, BNC, 
etc.) modifying the traditional fairness 
doctrine. 

23. ITiose filing with the Evening News As¬ 
sociation argtie that the FCC freqtiently 
oversteps Its authority In Judging the “rea¬ 
sonableness” of licensee action In the politi¬ 
cal broadcasting area. The Commission 
should therefore adopt a "grossly tmreason- 
able” test of licensee conduct, and impose 
penalties only when licensee conduct meets 
an "actual malice” test. 

24. Two other general points raised by 
commentators were as follows: 

A. The G.E. Broadcasting Company be¬ 
lieves that the Commission’s recent ruling In 
In re Bosenbush Advertising Agency, 31 
F.C.C. 2d 782 (1971)» Should be upheld 
since It affords discretion In making deter¬ 
mination as to how a given licensee’s facil¬ 
ities should be made effectively available to 
candidates or supporters of candidates. Sec¬ 
tion 315 Itself permits a licensee to have dis¬ 
cretion In scheduling and the Commission, 
It Is contended, should not restrict this dis¬ 
cretion any further In "quael-316” situ¬ 
ations. 

B. During the panel disctisslons, former 
FCC Chairman Newton Mlnow discussed the 
recent study and recommendations of the 
bipartisan Twentieth Century Fund ‘ on this 

*The Commission held in Rosenbush that 
a licensee’s policy of accepting only paid po¬ 
litical advertlsi^ of five minutes or longer 
during a primary campaign was consistent 
with Commission precedent where the li¬ 
censee recognized its public interest obli¬ 
gation to make Its facilities effectively avail¬ 
able to candidates. The licensee had stated 
Its Intention to make free time available to 
candidates for major offices In the primary; 
planned a one-hour special program present¬ 
ing the candidates for mayor; and had an- 
notmoed the candidacies for the top three 
city offices in Its regular news programs. 

‘’Twentieth Century Fund, Voters’ Time 
(1669). 

FEDERAL REGISTER, VOL. 39, NO. 139—THURSDAY, JULY 18, 1974 



NOTICES 26387 

subject. He recommended tbst the Commis¬ 

sion support legtsUtton ttast would enable 

the major party candidates In a Presidential 

campaign to obtain six one-half hour periods 

called “Voters* Time” In prime time for the 

simultaneous broadcast on all TV and radio 

stations of political presentations. Use of 

this time would be entirely within the can¬ 

didates’ discretion, and, since the beneficiary 

of these programs would be the American 

public who would thiu receive Information 

pertinent to the election of ^e President, 

public funds should be used to buy the time. 

IV. Discussion—A. The fairness doctrine 
with respect to epperances of the President 
or other public officials. 25. The C«Mnmlsslon 

can appreciate why so much attention Is 

focused on the question of the application 

of the fairness doctrine to Presldenttal ^>- 

pearanoes. As the Court noted In DemocraUc 

National Ckunmittee ▼. FCC, C.A.D.C.. No. 71- 
1637, decided February 3. 1978. petition for 

writ of certiorari filed AprU 28, 1972, No. 71- 

1405, O.T. 1971, "• • ‘the President's status 

differs from that of other Americans and Is 

of a superior nature,” and calls for him to 

make use of broadcasting to report to the 

nation on Important matters: 

“While political scientists and historians 

may argue about the Institution of the Pres¬ 

idency and the obligations and role of the 

nation’s chief ezecutlTe officer It Is clear 
that In this day and .age It la obligatory for 

the President to Inform the public on his 

program and Its progr^n from time to time. 

By the very nature of his position, the Pres¬ 
ident Is a focal point of national life. The 

people of this country look to him In his 

numeroxu roles for guidance, understanding, 

perspective and Information. No matter who 
the man living at 1600 Pennsylvania Avenue 

Is he will be subject to greater coverage In 

the press and on the media than any other 

person In the free world. The President Is 
obliged to keep the American people In¬ 

formed and * • • this obligation exists for 

the good of the nation • • (SI. Op. pp. 

26-27) 

Because of this use of broadcasting by the 

nation’s most powerful and most Important 

public office, the argument has been made by 

DNC and by ACLU that there must be special 

provision for a resi>onse by the opposition 

party—some specific corollary to the general 

fairness doctrine that ensures equal or com¬ 

parable use of the broadcast media by an 
opposition party spokesman. 

26. We make two preliminary observations. 

Pirstl the issue Is not whether the American 

people Shan be reasonably Informed concern¬ 

ing the contrasting viewpoints on contro¬ 

versial Issues of public importance covered by 

Presidential repM'ts. The fairness doctrine 

Is In any event (q>pUcable to such reports—as 

indeed It Is to a r^;>ort by any public official 

that deals with a controversial Issue of pub¬ 
lic ImiKHTtance. See section 315(a). Bather, 

the Issue Is whether something more—some¬ 

thing akin to equal time—^Is to be required. 

The word “required” brings us to om* second 

point. Because our goal Is robust, wide-open 

debate, the Ckunmlsslon of course welcomes 

any and all programming efforts by licensees 

to present contrasting viewpoints on contro¬ 

versial issues covered by Presidential ad¬ 

dresses. As we stated In our commendation 

of the CBS series, “TThe Loyal Opposition", 
Committee for the Fair Broadcasting of Con¬ 

troversial Issues, 25 FOC 2d 283, 300 (1970): 

Republican National Committee, 25 FCC 2d 

739, 745-46 (1970, the mmre debate on such 

Issues, the better Infonned the electorate. But 

the Issue la not what programming judgment 

the licensee makes In this area but, rather, 

whether there should be an FCC requlremenit. 

With this as background, we turn to the 

proposal that equal time be afforded to an 

o|^>osltlon sp<Aesman to respond to a Presi¬ 

dential report.* 
37. First, there Is a substantial Issue 

vdketber any such Commission prescription 

might not run counter to the Ccmgvassional 

scheme. In section S16(a), Congress has spec¬ 
ified that equal opportunities shall be ap¬ 

plicable to appearances of legally qxiallfied 

candidates uid that In other Instances "fair¬ 

ness" be applicable—that Is, that there be 
afforded “• • • reasonable opportunity for 

the discussion of confilctlng viewpoints on Is¬ 

sues of public importance.” While fairness 

may entail different things In partlciilar cir¬ 

cumstances (see par. 30, infra), there Is a 

substantial question whether It is not a mat¬ 
ter lor Congress to take the discussion of 

public Issues by the President out of the fair¬ 

ness area and place It within the equal (H>- 
portunltles requirement—just as, for ex¬ 

ample, It was up to Congress in 1960 to take 

{H;>pearances by candidates for Presldant out 

of equal opportunities and place them under 

fairness. There Is a further troublesome issue 

here—whether we oould create a special fair¬ 

ness rule for Presidential reports but then 

hold that a report by Governor Reagan In 

California or Mayor Lindsay In New York, for 

example, would come only under the “reason¬ 

able opportunities” standard of section 

315(a). In the face of arguments that such 

reports dealt with State or local Issues at the 
greatest Importance. Again we do not say that 

distinctions cannot be made here (compare 

section 103(a)(2)(A) of the Federal Elec¬ 

tion Campalg^ Act of 1971. 86 Stat. 3 ap¬ 
plicable only to Federal offices) but rather 

raise the issue whether such distinctions are 

not more appropriately the province of the 

Congress. 
28. But In any event. It would not be 

sotmd policy to adopt the DNC or ACLU pro¬ 

posals. From the time of the Editorializing 

Report, 13 FCC 1246 (1949), to the present, 
we have been urged to adc^t ever more 

precise rules—always In the cause of insur¬ 

ing robttst debate (eg., the argument, ad¬ 

vanced In 1949 and now repeated by the 
ACLU, that fairness requires the contrasting 

viewpoint to follow Immediately the presen¬ 

tation of the first viewpoint—see par. 8, 

Report on Editorializing by Broadcast Li¬ 
censees, supra, at pp. 1250-61.). However well 

Intentloned these arguments are, we believe 

that Increasingly detailed Commission reg¬ 

ulation militates against robust, wide-open 

debate. The genius of the fairness doctrine 

has been precisely the leeway and discretion 

It affords the licensee to discharge his obli¬ 

gation to contribute to an Informed elec¬ 

torate. Editorializing Rep<^ par. 10, supra, 

at pp. 1251-52. Thus, the arguments for flex¬ 

ibility, rather than rigid mechanical rules, 

dlscttssed In Committee for Fair Broadcasting 

of Controversial Issues, 25 FCC 2d 283, 292, 

(1970), remain persuasive. Applying those 

principles, we do not believe it appropriate 

to adopt equal time polldee that mi^t wen 

Inhibit reports to the electorate by elected 

officials. Rather, the general fairness approach 
of facilitating such repmts and at the same 

time insuring that the public Is reasonably 

Informed concerning the contrasting view¬ 

points best serves the public interest.* See 

■ We are not dealing here with Presidential 

appecoanoea during election campaigns where 

equal opportunities or Zapple (see B, Infra) 

would ordlnarUy be applicable. 

*For obvious reasons already developed, 

we strongly decline to make evaluations 

whether a report by an official is “partisan” 

or ‘political” and thus requires rebuttal by 

a Q>okesman for the other party, or ths con¬ 

tending faction, or whatever. This would 

drag us Into a whdly Inadmlnistratabls 

qtiagmlre. Sea. eg.. In re Complaint of Demo- 

cratle National Committee, 81 FOO 2d 708, 

712-713 (1971), 

DNC V. FCC. supra, SI. Op. p. 27 (.The 
President Is obliged to keep the American 
people Informed and as this olfilgatlon exists 

for the good of the nation, this court can 

find no reason to abridge the right of the 
public to be Informed by creating an auto¬ 

matic right to resi>ond r^osed In the opposi¬ 

tion party * * *”); Cmxunlttee for Fair 

Broadcasting, supra, at pp. 296-98. The latter 

case demonstrates that fairness can and does 

operate to protect the public Interest In this 
Inqmrtant area. 

29. In this connection, we note that the 

Commissiem believes that the public Interest 
would be served by revision of the equal 

opportunities requirement so as to make It 
iq>pllcable only to major party candidates, 

with such candidates liberally defined to In¬ 
clude any candidate with significant public 

support (see Infra, par. 35); It has also sup¬ 

ported. as a less desirable alternative, sus¬ 

pension or repeal of that requirement as to 

the offices of President and Vice President.’ 

It would surely be anomalous for us to seek 

relaxation of the equal (^>portunltles require¬ 

ment as to candidates for the office of Presi¬ 

dent, and at the same time to iq>ply a new 

policy akin to the equal (^portwltles to 

Presidential broadcaatts not coming within 

the present statutory equal opportunities re¬ 

quirement. We decline to do so. 
B. The Zapple ruling. 30. Our 1970 ruling. 

Letter to Nicholas Zapple, 23 FCC 2d 707 

(1970), concerned campaign presentations 

that did not Involve the appearance of the 
candidate. We pointed out that In some 
such presentations, the requirements of the 

fairness doctrine become In effect quasi- 

equal opportunities. There has been con¬ 
siderable comment on this ruling but In 
large part the Interest In It may stem from 

a misunderstanding of the rulhig (eg., that 

the ruling extends quasl-equal opp^unlties 
to all candidates or parties, even of a fringe 

nature). We can aj^reclate how such a mls- 

imderstandlng could arise. The terms we 

used, fairness and quasl-equal opportunities, 

are terms of art and have accumulated their 
own baggage. Thus, quasl-equal opportuni¬ 

ties conjures up a notion of all parties— 

even those of a fringe natme—being treated 
equally. And fairness carries with It con¬ 

cepts such as Cullman (free time If the pub¬ 

lic has not been informed of the oontrast&g 

viewpoint). See, also. In re Complaint of 

George F. Co<8ey, 15 FCC 2d 828, 829 (1967). 

But, Zapple was neither traditional fairness 

nor traditional equal opportunities. It was 

a particularization of what the public in¬ 
terest calls for in certain political broadcast 

situations In light of the Congressional poli¬ 

cies set forth in section 315(a).* With this 
as bcM^kground, we turn to the ruling. 

31. What we were stating In Zapple was 

simply a commem sense application of the 

statut(»7 scheme. If the candidate himself 

appears to some significant extent (cf. Gray 

Commimlcatlons, Inc.. 14 FOO 2d 786. 19 

FCC 2d 532 (1968)). then the Congressional 

policy is clear: Equal opportunities, which 

means no iq>plicabillty of Cullman but rather 

mathematical precialon of opportunity. Sup¬ 

pose neither the picture or voice of the can¬ 

didate la used—even briefly—but rather a 

poUUcal message devised by him and his 

supporters is broadcast. 

* See Hearings Before the Senate Communi¬ 

cations Subcommittee. 91st Cong.. 1st Sess., 
on S. 2876, p. 50. 

• Similarly, the personal attack and po¬ 

litical editorializing rules are a particulari¬ 

zation of what fairness requires in those 

situations. See, eg.. Report on Personal At¬ 

tack and Political Editorializing rules. 82 

FR 10308 (1967); EdltOTiallzing Report, su¬ 
pra. at p. 1252. 
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In those clrcumstanoes, • common sense 
▼lew c€ the policy embodied In sectloii SIS 
would still osU tor the InsppUcsblllty of 
Cullmsn * and for snne measure of treatment 
that, while not mathematically rigid, at least 
took on the appearance of rough e(»npara- 
blllty. If the DNC were sold time for a num¬ 
ber of qpots, It Is difficult to conceive on 
what basis the licensee could then refuse to 
sell CMnparable time to the RNC. Or, tf dur¬ 
ing a campaign the latter were given a half- 
hour of free time to advance Its cause, could 
a licensee fairly reject the subsequent request 
of the DNC that It be given a comparable 
opportunity?* Clearly, these examples deal 
with exaggerated, hypothetical situations 
that would never arise. No licensee would try 
to act In such an arbitrary fashion. Thru, the 
Zfqiple ruling simply reflects the cmnnum 
sense of what the public Interest, taking Into 
account underlying Ckmgreeslonal policies In 
the political broadcast area, requires in cam¬ 
paign sltuatl<ms such as the above (and In 
view of Its nature, the appllcatUm of Ziqiple, 
for all practical purposes, Is confined to cam¬ 
paign periods). Significantly, because It does 
take Into account the pollciee of section 815. 
the public Interest here requires both more 
(comparable time) and less (no applicability 
of Cullman) than traditional fairness.* 

Based on practical experience, we stress 
that in any event—^taking into account the 
sum total of political ImiadoastB and news- 
type programs—^the American people are rea¬ 
sonably Informed on campaign Issues, and 
thUB that the basle public Interest require¬ 
ment Is being met In this vital area. Green 
▼. FOC, 447 F. 2d 323 (CJIJI.C.). 

32. It foUowB that Zapple did not estab- 
Hah that In the political broadcast field 
there Is now a quasi-equal oppm-tunltleB ap¬ 
proach applicable to all candidates and par¬ 
ties, Including those of a fringe nature. This 
would clearly undermine any futiire suspen- 
Bi<m or repeal of the “equal opportunlUes” 
requirement, because it would mean that de¬ 
spite such suspension or repeal, the fairness 
doctrine would require that fringe party can¬ 
didates be given comparable treatment with 
major party candidates. Further, It would 
negate the 1959 Amendments to the Commu- 
nloatl<ms Act. The purpose of these amend¬ 
ments was to penult presentation of canCtt- 
daites <m, for example, a bona fide newscast. 

* In this respect, Ziqiple did not break new 
ground. In our Report and Order on the 
personal attack rules (32 FR 10803, 10805), 
we noted the applicability of the Congres¬ 
sional standard In Section 815 to attacks 
Involving candidates, their supporters, or au¬ 
thorized spokesmen, and accordingly made 
our rules—^whlch result, as a practical matter. 
In free time—Inapplicable to such attacks. 
See 1173.123(b), 73.300(b), 73.598(b), 73.679 
(b). 

* This example Is stated as if the RNC pro¬ 
gram were the only matter to be considered. 
Of eourse In a particular factual situation 
this may well not be so. See CBS ▼. FCC, 
supra, n. 1, where the DNC program was 
presented by CBS to offset Presidential q>eech 
appearances, and the Court held that this 
was perfectly iq>proprlate and reversed a 
Commission bolding that to avoid coming 
within Zi4>ple, CBS should have specified the 
Issues to which the DNC was to address Itself. 
This case Is of course the law governing 
similar future factual situations. Thus, each 
case must be Judged In Its factual setting, 
with the licensee having considerable discre¬ 
tion to discharge fairness obligations. 

* And for the foregoing reasons, we do not 
believe that we have acted contnry to the 
legislative history. We have, on the contrary, 
acted to carry out the Congressional scheme 
in section 816. 

news Interview, or news documentary, with¬ 
out the station having to present the fringe 
candidates.* We need not belabor the point 
fortaier. The Zapple ruling did not overrule 
tiie holding in Letter to Lawrence 1C. O. 
Smith, 25 Pike A Fischer, RJt. 291 (1963).* 

83. The foregoing dlecuesion—and the gim- 
eral ^>proach that we have ad<^ted In the 
fairness aresi—also dispose of the questions 
raised as to the desirability of extending Zap¬ 
ple, codifying It, or otherwise supiHmuenting 
it with procedural and other trappings (e.g., 
a seven-day procedural requirement). Be¬ 
cause Zapple reflects slmj^y a common sense 
distillarion of the public Interest In certain 
pollUcal broculcast situations, there Is no 
need to try to codify It or engraft new 
corollaries onto It. On the contrary, we have 
concluded that, generally, traditional fair¬ 
ness works better by setting out broad prin¬ 
ciples and permitting the licensee to exer¬ 
cise good faith reasonable discretion In 
applying those broad principles. We think 
that this is true hwe. Further, vre doubt It 
we will be confronted with a host of ad hoe 
rulings In this field. Most problems should 
be disposed of at the Hoensee level by the 
application of rudimentary ocme^riB oC fUr- 
neee and common sense. Significantly, Zap¬ 
ple Itself was a ruling on hypothetical quee- 
tKms; there have been vwry few tlmee when 
the Issue has arisen on oonerete eases. As 
to Its extension beyond polltleal tnoadoasts, 
the short answer Is that It Is based In sub¬ 
stantial part on Cmgreesional policies appli¬ 
cable to such broadcasts.* 

C. Commission efforts to encourage the 
widest possible coverage of political cam¬ 
paigns. 34. We have considered most seriously 
what steps we can take In this respect. 
There would appear to be little we can do 
on an administrative agency basis. Let us 
take the most obvious suggestion: That the 
Commission by rule specify that a certain 
amount of time be set aside for presentation 
of political broadcasts on a sustaining basis. 
See section 303(b). There are a niunber of 
difficult p(dicy issues that would have to be 
resolved In any such undertaking. But there 
is, we believe, again an overriding considera¬ 
tion here—namely, that this Is truly a mat¬ 
ter for Congressional resolution. Cangress Is 
aware of the high expense of running tot 
political office, i>artlcularly In view of mount¬ 
ing broadcast costs. It has considered a num¬ 
ber of worthwhile suggestions here—fmr ex¬ 
ample the subsidy plan In the Presidential 
Campaign Fund Act of 1966 (the now Inop¬ 
erative Long Act) to supply Fedoral funds to 
the national party candidates for the Presi¬ 
dency; the Voters Time proposal (see Hear¬ 
ings Bef<»re the Senate Communications Sub¬ 
committee, on S. 2876, 91st Gong., Is't Sess., 
pp. 24-34). Its response to this problem has 
been the Federal Election Canqialgn Act of 
1971 (Pub. L. 92-225), with Its limitations of 
spending, and requirement for reasonable 
access for those running for Federal office 
and reduced rates for all political candidates. 

* In view of the 1959 Amendments, It fol¬ 
lows that no quasi-equal opportunltiee doc- 
iTlne Is applicable whMi stqnxHTters or q;>okes- 
men for candidates are presented tn bcma 
fide newscasts; In this reqiect, the same 
general fairness principles that apply to the 
candidates are equally iq>pllofd>le to their 
supporters. 
*We there held that as to fund raising 
announcements for political parties, falmees 
does not require equal or comparable tread 
ment for the fringe parties but rather that 
the licensee can make reasonable good fMth 
Judgments as to the significance of a par¬ 
ticular party In the area. 

*ThUB, we do not extesid Zapple to the 
rituatlon Involving baHot lasaes. 

We do not see how we can sweep aside this 
scheme, and substitute our own. Indeed, we 
could not In any event be truly effective In 
any such agency action. Take the most Im¬ 
portant office—the Presldeney. Were we to 
require tree time for that office, we would 
run afoul of the equal time provision; we 
would find that we had required the broad¬ 
cast to devote hours of prime time not Just 
to the significant candidates but also to as 
many as 15 fringe party candidates (e.g.. 
Socialist Labor, Socialist Worker, Vegetar¬ 
ian).* Our point Is obvious: Reform here Is 
needed, we believe, but It must come from 
the Congress because that is the only way it 
can be effectively accomplished. 

35. Congress then can do much. We believe 
that consideration should again be given to 
the Voters Time concept or to smne scheme 
akin trrthat used In Great Britain (Le., blocs 
of free time to the major polltleal parties). At 
the least, we propose again to urge Congress 
to adopt our proposed amendment to section 
315, limiting to major party candidates the 
applicability oS the equal time provision in 
partisan general election campaigns. We de¬ 
scribed that legislation In the fcdlowlng terms 
(see Hearings Bef<m the Cmnmunlcations 
Subcommittee on S. 2876, 91st Cong., 1st 
Sess., p. 48): 

“In any general election, other than non¬ 
partisan ones, the draft legislation would 
make the equal opportimltles requirement, as 
to free time, applicable only to major party 
candidates, leaving fringe oandldateB com¬ 
ing under the general fairness requlrraaent. 
It would define major candidates very liber¬ 
ally so as to Include any significant candi¬ 
dates—such as Henry Wallace as the ccmdl- 
date of the Progressive Party 1948, Strom 
Thurmond of the Dixiecrats 1948, or George 
Wallace in the last election. The figures In 
the draft legislation are set forth only as 
possible guidelines—^namely, that the candi¬ 
date’s party garnered 2 percent of the vote in 
the state In the last election or. If the candi¬ 
date represents a new party, that petitions be 
submitted signed by a number of voters 
equalling 1 percent of the votes cast In the 
last election. To obtain time on the national 
networks es distinguished from Individual 
stations In particular states, there would 
also be a requirement that the candidate be 
on the ballot in at least two-thirds of the 
states. 

“In short, section 315 in its present opera¬ 
tional form is claimed and would appear to 
inhibit broadcasters from affording free 
time—and does so, we iirge, without any sig¬ 
nificant practical compensating benefits. The 
Socialist Labor or Vegetarian candidate does 
not get free time; rather, no one gets any free 
time for the political broadcast. Frirther, and 

*To give but one example. In 1960 when 
Congress acted to su^end the equal oppor¬ 
tunities requirement for the President and 
Vice President races, there were on the bal¬ 
lots in the several States 14 different candi¬ 
dates for the office of President: C. Benton 
Coiner, Conservative Party of Virginia; Merrlt 
Curtis, Constitution Party; Leu- Daly, Tax Cut 
Party; Dr. R. L. Decker, Prohibition Party; 
Farrell Dobbs, Socialist Workers Party, 
Farmer Lab<» Party oi Iowa, Socialist Work¬ 
ers and Farmers Party, Utidi; Orval E. Fau- 
bus. National States Rights Party; Symon 
Gould, American Vegetarian Party, l^in- 
nesota; Clennon King, Afro-American Unity 
Party; Hen^ Krajemskl, American Third 
Party; J. Bracken Lee, Conservative Party of 
New Jersey; Whitley Sloocnnb, Greenback 
Party; William Uoyd 8mttji> American Beat 
Consensus; Charles Sullivan, Ckmstltution 
Party of Texas. See H. Rept. No. 1928, 90th 
Cong.. M Sees., p. 8. Query how effective any 
agency action in 1960 would have been. 
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most Important, there would appear to he 
little. If BX9. puWe heneHte from Instirliic 
such equal treatmmt for candidates wboee 
puUlo support la whoUy ti»lgnlflcant. We 
repeat that In defining the major party can> 
dldate, we would urge the.selectloQ of a nu¬ 
merical figure such as to insure equality to 
finy candidate who did have some significant 
publlo support, regardless of what his 
chances of actually winning might he.’* 
This, by Itself, will males a mariced contri¬ 
bution to factUtstlng broadcast presentation 
of Impmtant political candidates.^ 

36. As an alternative, we propose an addi¬ 
tional exemption to see^on 316(a) to cover 
any Jetot or bach-to-baiA appearances of 
candidates. Additionally, consideration 
should be given, we think, to the further ex¬ 
emption that we urged upon Congress In 
connection with our 1970 Advocates ruling. 
23 FCO 2d 462. We suggested the addition of 
the following provision to section 316(a): * 

••(6) Any other program of a news or Jour- 
nallstle character— 

“(1) Which Is regulMly scheduled; and 
••(11) In which the content, format, "hnd 

participants are determined by the licensee 
or network; and 

**(111) Which e:q>lores conflicting views on 
a current Issue of public Importance; and 

**(lv) Which Is not designed to serve the 
political advantage of any legally qualified 
candidate.** 

37. At the least, we had thought that we 
could make a contrlbutlcm here by giving 
the 1960 exenq>tlons a reasonable construc¬ 
tion In line with the broad remedial purpose 
at Congress. Accordingly, we did so In the 
recent Chisholm ruling, POC 72-486, decided 
June 2, 1972. The validity of this construc¬ 
tion of Section 316(a) Is, however, now In 
doubt In view of the action of the Court of 
Appeals In Its Interim relief Order of June 3, 
1972. Until the matter Is definitely settled, 
licensees cannot plan with any certainty, and 
the area remains confused. This is, we be¬ 
lieve, unfortunate. We continue to believe 
that our construction of the exemption in 
sectlon<*816(a) (2) Is sound, meets the perti¬ 
nent Congressional criteria, and markedly 
serves the public Interest by allowing broad¬ 
casting to make a fuller and more effective 
contribution to an Informed electorate. But 
unless and until that construction prevails 
upon appeal—or is In any event affirmed by 
Congressional revisions along the above stated 
lines—we cannot In good conscience urge 
licensees to act In this area as If there were 

“Thus, In the above noted hearings, we 
stated (supra, at p. 60): 

“• • • when freed from the constraints of 
equal (^portunltles requirement, there has 
been no failure on the part of the broad¬ 
casters with respect to affording time for the 
Presidential candidates, and see that that 
time has been In substantial amounts, and 
free, not Just reduced. Thus, In the one In¬ 
stance where the equal time requirement was 
suspended (1960), the TV networks afforded 
39 hours and 22 minutes of free time. Includ¬ 
ing the four hours for the Great Debates. 
Further, the audience for these debates 
totalled 280 million, or an average of 70 mil¬ 
lion viewers per broadcast. We believe that 
the networks thus effectively discharged their 
responsibility to Inform the electorate In 
1960. They have stated that they stand ready 
to do BO In every Presidential election. If 
freed from the equal time requirement.** 

” See Hearings Before the Subcommittee 
on Communications and Power of the House 
Interstate and Foreign Commerce Commit¬ 
tee, on H.R. 8721 and S. 3637, 91st Cong., 2d 
Sees., p. 8. 
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no **equal opportunities’* pitfalls. There 
dearly are. 

D. U$e f» bona ftde newscasts of film sup¬ 
plied by candidates. 88. One other political 
broadcast matter which has been brought to 
our attention merits comment here. Candi¬ 
dates, like many other news sources, have 
normally issued press releases to the news 
media containing statements of the candi¬ 
dates, advance exiles of their speeches, their 
future ^peaking schedules, etc. Media news 
editors In turn made Judgments whether 
and to what extent to use such materlaL 
Increasingly, candidates have been supply¬ 
ing radio and television broadcasters with 
audio recordings and film excerpts produced 
by the candidates, e.g., depicting their cam¬ 
paign efforts that day or containing state¬ 
ments of their positions on current issues. 
Obviously, these excerpts are designed to 
show the candidate In the best light and. 
If presented on a newscast, have the added 
advantage of Increased Impact or credibility 
over a paid political presentation. We do not 
hold that the station cannot exercise Its 
good faith news Judgment as to whether 
and to what extent It wishes to present these 
tape or film excerpts. If It believes that they 
are newsworthy. It can appropriately use 
them In newscasts. But the public diould 
be Informed that the tape or film was sup¬ 
plied by the candidate as an Inducement to 
the broadcasting of It. 

39. In fact, our rules require such dis¬ 
closure In these circumstances; that Is, **ln 
the case of any political program or any 
program Involving the discussion of public 
controversial Issues for which any flimn, 
records, transcriptions, talent, scripts, or 
other material or services of any kind are 
furnished, either directly or Indirectly, to 
a station as an Inducement to the broadcast 
of such program • • **♦» Disclosure of the 
furnishing of the tape or film Is required 
to be made whether or not a candidate Is 
Involved In these tyi>ee of programs. Accord¬ 
ingly, we take this opportunity to stress to 
all licensees their duty to comply with the 
rules and announce that the tape or film 
was supplied by the candidate in questlon.“ 
If It was edited by the licensee, he may, of 
course, add a suitable phrase such as “and 
edited by the aaax news department.” 

“Sections 73.119(d), 73.289(d) and 73.664 
(d), relating, respectively, to AM, FM and 
TV. See also section 317(a) (2) of the Com¬ 
munications Act which specifically author¬ 
izes the Commission to require announce¬ 
ments disclosing that such matter was 
furnished. 

“In order to avoid possible confusion In 
interpreting this rule In relation to one In¬ 
terpretative example In House Bept. 1800 
(86th Cong., 2d Sess.) dealing with Section 
317 of the Act and rules thereunder, we 
should add that we are not attempting to 
apply the above disclosure requirement to 
mere mimeographed news releases or typed 
advance copies of speeches. Example 11 of 
the House Report (see FCC Public Notice 
of May 6, 1963, FCC 63-409) states that no 
announcement Is required when “news re¬ 
leases are furnished to a station by Govern¬ 
ment, business, labor and civic organizations, 
and private persons, with respect to their 
activities, and editorial comment therefrom 
Is used on a program.” We believe, however, 
that with respect to program material deal¬ 
ing with political or other controversial mat¬ 
ters, the requirements of our rules must be 
followed strictly when audio tape or film Is 
furnished. 
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rv. Conclusion. 40. Much remains to be 
done In the fairness area (Parte H-IV) .*• We 
have acted here as beet we could for the rea¬ 
sons stated In par. 1. The plecemeai approach 
Is thus regrettable but necessary. 

As stated, we shall reconsider this most Im¬ 
portant aspect In light of the conclusions 
reached In overall proceedings. Our cniLi mes¬ 
sage la one urging broadcasting to make the 
maximum poaslble oontrlbution to the na¬ 
tion’s pc^tical process. That process Is the 
bedrock of the Republic, and broadcasting la 
clecu'ly the acknowledged leading medium tat 
communicating political Ideas. No area Is 
thus of greater Importance “• • • to the 
public Interest In the larger and more effec¬ 
tive use of radio.” (section 303(g) of the 
Oommunicatlons Act of 1934, as amended). 

Federal Communications 
Commission,* 

[seal] Ben F. Waplx, 
Secretarv. 

Adopted: June 16,1972. 

Released: June 22, 1972. 

Attachsient to Appendix |A 

L Comments on the applloabiltty of the 
fairness doctrine to political broetdeasta were 
rec^ved from the foUowlng parties: 

ACLD 
American Broadcasting Company 
Columbia Broadcasting Company 
Democratic National Committee 
Evening News Association, ot al. 
Haley, Bader & Potts 
McKenna & Wilkinson 
National Association of Broadcasters 
National Broadcasting Company 
Publlo Broadcasting Service 
Republican National Committee 
Storer Broadcasting 
United Church of Christ 
WGN Continental Broadcasting Company 

n. The following partiea participated In 
panel discussion on the applicability of the 
fairness doctrine to pidltlcal tMoadcasts held, 
before the Commission, on March 29,1972. 

Roger E. Ailes, President Roger Alles A Asso¬ 
ciates, Inc. 

Charles A. WUson, Jr., for the Democratic Na¬ 
tional Committee 

James J. Freeman, Associate Special Counsel. 
Republican National Committee 

Reed J. Irvine, Chairman ot the Board, Ac¬ 
curacy in Media, Inc. 

Newton N. Mlnow, Lelbman, Williams, Ben¬ 
nett, Baird A Mlnow, Chicago, Illinois 

Harry M. Plotkln, Counsel, Public Broadcast¬ 
ing Service 

Pa\il A. Porter; Arnold & Porter, Washington, 
D.C. 

AUen U. Schwartz, Counsel, Communications 
Media Committee, ACIiU 

Rosel Hyde; Wilkinson, Cragun A Barker, 
Washington, D.C. 

"GE supp(Mi» the Rosenbush ruling (see 
par. 24(A)). We have considered this Issue 
generaUy In our recent Notice (Use of Broad¬ 
cast and Cablecast Facilities by Candidates' 
for PubUc Office, 37 FR 5796, 6805; sec. 8, Q. 
8), and wlU reexamine the matt^ as we ^n 
experience. We thus may clarify our policies 
here either in a particular case or In our fm- 
ther reports In this Docket. 

" Commissioner Johnson dissenting and Is¬ 
suing a statement; Commissioner H. Rex Lee 
concurring In the result. Statements of Com¬ 
missioners Johnson and Lee filed as part of 
the original document. 
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III. Oral arguments on all aspects of the 
fairness proceeding in Docket No. 19260 were 
made by the following parties on March 30 
and 31, 1972: 

Michael Valder, on behalf of Urban Law 
Institute 

Bernard Segal, on behalf of National Broad¬ 
casting Company 

Sam Love, on behalf of Environmental 
Action 

Maim Perkins, on behalf of the American 
Association of Advertising Agencies 

Geoffrey Cowan, on behalf of Friends of the 
Earth, et al. 

Theodore Pierson, on behalf of Combined 
Communications Corporation, et al. 

Joseph A. Califano, Jr., on behalf of the 
Democratic National Committee 

James J. Freeman, on behttlf of the Repub¬ 
lican National Committee 

Edgar F. Czarra, Jr., on behalf of the Corin¬ 
thian Stations and the Orion Stations 

Tracy Weston, on behalf of National Citizens 
Committee for Broadcasting 

J. Roger Wollenberg, on behalf of Columbia 
Broadcastmg System, Inc. 

Robert A. Woods, on behalf of National Assn. 
of Educational Broadcasters 

David Llchenstem, on behalf of Accuracy m 
Media, Inc. 

Mrs. Cara Siller, on behalf of Women for 
the Unborn 

Rev. Paul Q. Driscoll, Human Life Coordi¬ 
nator of the Rockville Centre (New York) 
Archdiocese 

James A. McKenna, Jr., on behalf of Amer¬ 
ican Broadcastmg Companies, Inc. 

Ben C. Fisher, on behalf of Commission on 
Population Growth and the American 
Future, and Population Education, Inc. 

Miles David, on behalf of Radio Advertismg 
Bureau 

Absalom Jordan, on behalf of the Black 
United Front 

Peter W. Allport, on behalf of Association of 
National Advertisers 

Dr. Blue Carstenson, on behalf of National 
Consumer Organizations Ad Hoc Advisory 
Committee to Virgmia Knauer 

Leo Perils, on behalf of Radio and TV Sub¬ 
committee of the Ad Hoc National Volun¬ 
tary Organizations Advisory Committee on 
Consumer Interests 

W'arren Zwicky, on behalf of Storer Broad¬ 
casting Company 

Madalyn Murray O’Hair, on behalf of Society 
of Sepcuationlsts 

John Summers, on behalf of National Associ¬ 
ation of Broadcasters 

Beverly Moore, on behalf of Corporate Ac¬ 
countability Research Group 

Allen J. Potkin, on behalf of Concerned 
Citizens of West Virginia 

Daniel W. Toohey, on behalf of Basic Com¬ 
munications, Inc. 

Domingo Nick Reyes, on behalf of Natkmal 
Mexican American Antl-Defamatloa Oom- 
mlttee 

Stewart Feldstein, on behalf of Nattonal 
Cable Television Assn. 

Appendix B 
A. S. Abell 
American Advertismg Federation 
American Association of Advertismg Agencies 
American Brofulcastmg Company (ABO) 
American Civil Liberties Unl<m (ACLU) 
American Civil Liberties Union of Maryland 
American Jewish Committee 
American Medical Association 
American Petroleum Institute 
Americans for Democratic Action (ADA) 
Anti-Defamation League 
Appalachian Research and Defense Fund, 

Inc. 
Basic Communications, Inc. et. al. 
Border Broadcastmg, Inc. 
Boulder Radio, KBCKj 
Broadcastmg Association, Inc. 
Busmess Executives Move for Vietnam Peace 
Burger, John F. 
Capitol Broadcasting Co., Inc. 
Channel 7, Inc. 
Channel Two Television Co. 
Chronicle Broadcasting Co. 
Columbia Broadcasting System. Inc. 
Commission on Population Growth and 

American Future 
Communications Media Committee 
Commiuilcations Workers of America 
Consumers Union 
Corinthian Stations et. al. 
Council on Economic Priorities 
Democratic National Committee 
Doubleday Broadcasting, Inc. 
Environmental Action 
Environmental Defense Fund 
Evenmg News Association et. al. 
Fairbanks Broadcastmg Co., Inc. 
Faulkner Radio, Inc. 
Federal Trade Commission 
Flower City Television 
Friends of the Earth 
Frisk, Richard M. 
General Electric Broadcasting Company, Inc. 

(GEBCO) 
Georgetown Law Journal 
Gill Industries 
Graves, Frances A. 
Great Plains Broadcasting Co. 
Group W. Westlnghouse Broadcastmg Co., 

Inc. 
Haley, Bader & Potts 
Hubbard Broadcasting Inc. 
Institute for American Democracy 
Institute for Public Interest Representation 
Jel-Co Radio Inc. 
KALJ-FM Lan Jol Enterprises 
KLAS-TV 8 
KLTV 
KPRC, Inc. 
KTBS, Inc. 

KWPC, Inc. 
Lee Enterprises, Inc. 
Maryland Undergraduate Students 
McClatchy NewqiapeiB 
McKenna, Wilkinson & Kittner (various 

licensees) 
Metromedia, Inc. 
Metro Washmgton Coalition for Clean Air, 

Inc. 
Milam, Lorenzo W. 
National Association of Broadcasters 
National Association of Educational 

Broadcasters 
National Broadcasting Co. (NBC) 
National Citizens Committee for Broad¬ 

casting 
National Organization for Women (NOW) 
National Welfare Rights Organization et. al. 
National Wildlife Federation 
Nebraska Broadcasters Association 
Nebraska Television Corporation 
Ohio Association of Broculcasters 
Oregon Association of Broadcasters 
Orion Stations 
Parker, Edwin 

Pierson, Ball & Dowd 
Population Education, Inc. 
Post Corporation 
Post Newsweek Corporation 
Project on Corporate Responsibility 
Public Broadcasting Service 
Radio Enterprises of Ohio, WREO 
Radio Station KTCH 
Radio Television News Directors Association 
Republican National Conunittee 
Retail Store Employees Union Local 880 
Royal Street Corp. 
Rust Craft Broadcastmg of New York, Inc. 
Saima Radio, Inc. 
Screen Gems Stations, Inc. 
Sierra Club 
Society of Separationists 
Southern Broadcasting Company 
Stauffer Publications, Inc. 
Storer Broadcasting Company 
Students for Fair Access to the Media 
Television Bureau of AdverUsmg 
Time-Life Broadcastmg Inc. 
United Church of Christ 
Universal Communications Corp. 
Urban Law Institute of Antioch College 
WARA-TV Broadcasting Corp. 
WBEN, Inc. 
WBOC, Inc. 
WD8U-TV, Inc. 
WFTR 
WGAN 
WGAU 
WGN, Continental Broadcasting 
WIRY, Inc, 
WKY 
WPBS, Bulletin Co. 
WTVM, Inc. 
Washmgton Coimty Broadcastmg Company 
wmtersteen, John D., Woonsocket Broadcast¬ 

ing Company 
Young Men’s Christian Association 

|FR Doc.74-16379 FUed 7-17-74:8:46 am] 
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