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PROPOSED RULES 2572 

DEPARTMENT OF DEFENSE 

Corps of Engineers, Department of the 
Army 

[33 CFR Part 209] 

ADMINISTRATIVE PROCEDURES 

Mississippi River Commission: Public 
Observation of Commission Meetings 

In accordance with the provisions of 
the Government in the Sunshine Act (5 
U.S.C. 552b) the Commission proposes to 
implement the provisions of that Act by 
amending Title 33, Part 209 to add a new 
section entitled, “Mississippi River Com¬ 
mission: Public Observation of Commis¬ 
sion Meetings.” 

Written comments concerning the pro¬ 
posed regulation are invited from all in¬ 
terested persons. Comments should be 
submitted to the Secretary, Mississippi 
River Commission, 1400 Walnut Street, 
Post Office Box 80, Vicksburg, Mississippi 
39180. Written comments received not 
later than 14 February 1977 will be con¬ 
sidered. Such comments will be made 
available for public inspection at the 
Office of the Secretary of the Commis¬ 
sion. 

The purpose of this regulation is to 
implement sections (b) through (g) of 
the Government in the Sunshine Act (5 
U.S.C, 552b). This regulation is being 
proposed pursuant to section (g) of the 
Act. 

This regulation, if adopted, will take 
effect on 12 March 1977. 

The Mississippi River Commission has 
determined that this document does not 
contain a major proposal requii'ing prep¬ 
aration of an Inflation Impact State¬ 
ment imder Executive Order 11821 and 
OMB Circular A-107. 

Dated; January 4, 1977. 
P. P. Koisch, 

Major General, USA, President, 
Mississippi River Commission. 

(5 U.S.C. 662b) 

Part 209 is amended by adding a new 
§ 209.50 to read as follows; 
§ 209.50 Mississippi River Commission: 

Public Observation of C4>mmission 
Meetings. 

(a) Purpose. (1) The purpose of this 
regulation is to afford to the public, to 
the fullest possible extent, information 
regarding the decisionmaking processes 
of the Mississippi River Commission and 
to open all meetings of the Mississippi 
River Commission to public observation 
except in instances where a portion or 
portions of a meeting may be closed to 
the public in accordance wuth this reg¬ 
ulation in order to protect the rights of 
individuals and/or in order to permit the 
Mississippi River Commission to carry 
out its statutory and assigned functions 
and responsibilities. This regulation is Is¬ 
sued in accordance with section (g) of 
the Government in the Sunshine Act and 
implements sections (b) through (f) of 
said Act [5 U.S.C. 552b (b) through (f) 1. 

(2) Public observation of Mississippi 
River Commission meetings includes 

public participation in the ddiberations 
of the Ccmunisslon only to the extent 
specifically provided in public notices od 
such meetings. 

(b) Definitions. The following defini¬ 
tions apply to the regulation in this sec¬ 
tion. 

(1) “Commission” means The Missis¬ 
sippi River Commission. 

(2) “President” means the duly ap¬ 
pointed President and Executive Officer 
of the Commissi<Hi. 

(3) “Commissioner” means a duly ap¬ 
pointed member of the Conunission. 

(4) “Secretary” means the Secretary 
of the Commission. 

(5) “Chief Legal Officer” means the 
Division Counsel or the acting Division 
Counsel of the Lower Mississippi Valley 
Division, Corpe of Engineers. 

(6) “Meeting” means the delibera¬ 
tions of at least a majerity of the Com¬ 
missioners where such deliberations 
determine or result in the joint conduct 
or disp>osition of official Commission 
business, but does not include; 

(1) Deliberations of the Commission 
in determining whether or not to close 
a portion or portions of a meeting in ac¬ 
cordance with paragraphs e(4) and e(5) 
of this section. 

(ii) deliberations of the Commission in 
determining whether or not to withhold 
from disclosure information p>ertainlng 
to a portion or portions of a meeting as 
provided in section e(4) and e(5) of this 
section. 

(iii) deliberations of the Commission 
p>ertaining to changes in the subject 
matter of a meeting or changes in the 
determination to op)en or close a porticm 
or portions of a meeting to the pniblic 
following the public announcement of 
such meeting in accordance with para¬ 
graph d(4) of this section. 

(iv) deliberations of the Commission 
in determining whether to waive the 
one-week public notice requirement in 
accordance with paragraph d(2) of this 
section. 

(c) Time, place and agenda of meet¬ 
ings. (1) The meetings of the Commis¬ 
sion, except those held cm Government 
boats diuing tnspjection trip* of the 
Commission, shall be held at Vicksburg, 
MississippL The time of such meetings 
shall be fixed by the President of the 
Commission, who shall cause due notice 
of such meetings to be given members of 
the Commission and the public. 
(33 U.S.C. 646) 

(2) The President shall, after consul¬ 
tation with the Commissioners, prepare 
a detailed agenda for planned Commis¬ 
sion meetings at the earliest practicable 
time. Suggestions from the public of pro¬ 
posed agenda items are Invited. 

(d) Public notices and Federal Regis¬ 
ter publication. (1) At least one week 
before esoh Commission meeting the 
Secretary shall issue a public announce¬ 
ment which (i) States the time and place 
of the meeting, (ii) Lists the agenda 
items or subjects to be discussed at the 
meeting, (iii) States whether the meet¬ 

ing or pxurtions of the meeting are to be 
closed or open to public observaticm. (iv) 
States whether or not public p>articipa- 
tlon in the meeting will be pormitted, 
and (v) States the name and business 
phone niunber of the official who will re- 
spxmd to requests for information about 
the meeting. 

(2) The one-week pjeriod for public no¬ 
tice required by paragraph d(l) of this 
section shall not be appUcable when a 
majority of the entire membership of the 
Commission determines by a recorded 
vote that Commission business requires 
that a meeting be called at an earlier 
date. The Secretary shall, however, issue 
the public notice required by paragraph 
d(l) of this section at the earliest prac¬ 
ticable time. 

(3) When due to unforeseen circum¬ 
stances it is necessary to change the time 
or place of a meeting following the pub¬ 
lic annoimcement required by paragraph 
d(l) of this section, the Secretary will 
publicly announce such change at the 
earliest practicable time. 

(4) The subject matter of a meeting, or 
the determination of the Commission to 
op>en or close a px>rtion or portions of a 
meeting to the public, may be changed 
following the public announcement re¬ 
quired by paragraph d(l) of this section 
only if (i) a majority of the entire mem¬ 
bership of the Commission determines by 
a recorded vote that (Commission busi¬ 
ness so requires and that no earlier an¬ 
nouncement of the change was possible, 
and (il) the Secretary publicly sin- 
nounces such change and the vote of 
each member on such change at the 
earliest practicable time. 

(5) Immediately following each public 
announcement required by this section, 
notice of the time, place, and subject 
matter of a meeting, whether a pjortion 
or portions of the meetings are op)en or 
closed to public observation, any change 
in one of the preceding, and the name 
and business telephone number of the of¬ 
ficial of the Commission who will re¬ 
spond to requests for information about 
the meeting, shall be submitted for pub¬ 
lication in the Federal Register. 

(e) Closing a portion or portions of a 
meeting. (1) All CommissiDn meetings 
shall be op)en to the public except when 
the Commission determines that public 
disclosure of Information to be discussed 
in a px>rtlon or portions of a meeting is 
likely to: 

(i) Disclose matters that are (A) Sp>e- 
cifically authorized under criteria 
established by Executive order to be 
kept secret in the interests of national 
defense or foreign px>licy and (B) In fact 
properly classified pursuant to such Ex¬ 
ecutive order; 

(ii) Relate solely to the internal p)er- 
sonnel rules and practices of the 
C?ommission; 

(iii) Disclose matters sp>ecifically ex¬ 
empted from disclosure by statute [other 
than the Freedom of Information Act 
(5 U.S.C. 552)1, provided that such 
statute (A) Requires that the matters 
be withheld from the public in such a 
manner as to leave no discretion on the 
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Lssue, or (B> Elstablishes particular cri¬ 
teria for withholding or refers to par¬ 
ticular types of matters to be withheld: 

(iv) Di^lose trade secrets and com¬ 
mercial or financial information ob¬ 
tained from a person and privileged or 
confidential; 

(V) Involve accusing any. person of a 
crime, or formally censuring any person; 

(Vi) Disclose Information of a per¬ 
sonal nature when disclosure would con¬ 
stitute a clearly unwarranted Invasion 
of personal privacy; 

(vii) Disclose Investigatory recoi-ds 
compiled for law-enforcement purposes, 
or information which, if written, 
would be contained in such records, 
but only to the extent that the produc¬ 
tion of such records or information 
would: (A) Interfere with enforcement 
proceedings, (B) Deprive a person of 
a right to a fair trial or to an impartial 
adjudication, (C) Constitute an unwar¬ 
ranted invasion of personal privacy, or 
(D) Disclose the identity of a confiden¬ 
tial source, and, in the case of a record 
compiled by a criminal law-enforcement 
authority in the course of a criminal 
investigation or by an agency conducting 
a lawful national-security intelligence 
investigation, confidential information 
furnished only by the confidential 
source: , 

(viii) Disclose information the pre¬ 
mature disclosure of which would be 
likely to significantly frustrate imple¬ 
mentation of a proposed Commission ac¬ 
tion except: (A) When the Commission 
has already disclosed to the public the 
content or nature of its proposed action 
or (B) When the Commission is required 
by law to make such disclosure on its 
own initiative prior to taking final Com¬ 
mission action on such proposal; 

(ix) Specifically concerns the Com¬ 
mission’s participation in a civil action 
or proceeding. 

(2) Although one or more of the rea- 
scaas listed in paragraph (e) (1) of this 
section for closing a portion or portions 
of a meeting may apply to the subject 
or subjects to be discussed, the Ccxnmls- 
sion may not take such action when it 
determines that the public interest re¬ 
quires that such portion or portions of 
a meeting be open to the public. 

(3) Whenever any person whose in¬ 
terest may be directly affected by a por¬ 
tion of a meeting requests that the Com¬ 
mission close such portion to the public 
for any of the reasons referred to in 
paragraph e(l) (v), (vl) or (vii) of this 
section, the Commission, upon the re¬ 
quest of any one of its mem^rs, shall 
vote by recorded vote w’hether to close 
such meeting. 

(4) Action to close a portion or por¬ 
tions of a meeting for one or more of 
the reasons listed in paragraphs (e)(1) 
(i) through (ix) of this section, or to 
withhold information from the public 
for one or more of the reasons listed in 
paragraphs (e)(l> <i) through (ix) of 
this section shall be taken only when a 
majority of the entire membership of the 
Commission votes to take such action. 

(5) A separate recorded vote of the 
Commission shall be taken with respect 
to each meeting a portion or portions of 
which the Commission proposes to close 
to the public, and a separate vote of the 
members of the Commission shall be 
taken to determine- whether to withhold 
Information from the public. The vote of 
each Commissioner participating in such 
vote shall be recorded and no proxies 
shall be allowed. 

(6) Within one day of any vote taken 
pursuant to paragraphs (e)(4) and (e) 
(5) of this section, the Commission shall 
make publicly available a written copy 
of such vote reflecting the vote of each 
member on the question. If a portion or 
portions of a meeting are to be closed to 
the public, the Commission shall within 
one day of the vote taken pursuant to 
paragraphs (e) (4) and (e) (5) of this 
section make publicly available a written 
explanation of its action in closing a por¬ 
tion or portions of the meeting together 
with a list of all persons expected to at¬ 
tend the meeting and their affiliations. 

(7) For every portion or portions of a 
meeting closed pursuant to paragraphs 
(e)(1) (i) through (ix) of thi section, the 
Chief Legal Officer of the Commission 
shall publicly certify that, in his or her 
opinion, the meeting may be closed to the 
public and shall state each relevant ex- 
emptive provision. A copy of such cer¬ 
tification, together with a statement fr(Mn 

the presiding officer of the meeting set¬ 
ting f(uth the time and place of the 
meeting, and the perscms present, shall 
be retained in the Commlssicm files. 

(f) Records. (1) The Secretary shall 
maintain in the official files: 

(1) A complete transcript or electronic 
recording (disclosing the identity of 
each speaker) adequate to record fully 
the proceedings of the Commission at a 
portion or portions of a meeting closed 
to the public for the reasons specified in 
paragraphs (e)(1) (i) through (lx) of 
this section. 

(ii) The statement of tlie presiding 
officer of each Commission ’meeting, a 
portion or portions of which were closed 
to the public, as required by paragraph 
(e)(7) of this section. 

(ili> The certification of the Chief 
Legal Officer, as required by paragraph 
(e' i7» of this section, for each Commis¬ 
sion meeting, a portion or portions of 
w'hich were closed to the public. 

(2) The records required by para¬ 
graph (f( (1) of this section shall ^ re¬ 
tained for at least two years following 
any meeting or not less than one year 
following conclusion of Commis.sion ac¬ 
tion with respect to any matter discu.'^.'ied 
at such meeting, whichever occurs later. 

(g) Public access to records. (1) All rec¬ 
ords required to be maintained in accord¬ 
ance with the provisions of f(l) of th's 
section shall promptly be made available 
to the public by the Secretary except for 
information which the Commission has 
determined may be withheld from the 
public for the reasons stated in para¬ 
graphs (e)(1) (i) through (ix) of this 
section. 

(2) Public inspection of such records 
shall take place at the headquarters of 
the Mississippi River Cemunission, 1400 
Walnut Street, Vicksburg, Mississippi 
39180. 

(3) The Secretary shall provide (sub¬ 
ject to withholding of information for 
the reasons stated in paragraphs (e> < 1) 
(i) through (ix) of this secti<m) upon re¬ 
quest of any person, copies of the records 
required by the provisions of (f)(1) of 
this section, including transcriptions of 
electronic recordings at the actual cost 
of transcription or duplication. 

[PR Doo.77-842 Filed l-ll-77;8:45 ami 

FEDHAL tEGISm, VOl. 43, NO. •—^WEDNESDAY, JANUAIY 13, 1*77 


