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District Court, S. D. New York 
HOUGHTON MIFFLIN COMPANY V. STACKPOLE SONS, INC., et al. 

No. 2-256 Decided Feb. 28, 1939 
Copyrights—Pleading and practice in courts; Injunction—Preliminary injunction— 

Facts are in dispute and cannot properly be determined on affidavit; questions of 
title and validity of copyright are raised; degree of certainty required for prelim­
inary injunction is not present. 
On motion for preliminary injunction. 
Reversed at 42 USPQ 96. 
HINES, EEAKICK, DORR & HAMMOND, New 

York, N. Y., for plaintiff. 
PHILIP WITTENBERG, New York, N. Y., 

for defendants. 
CoxE, District Judge.—I do not think 

that this case is sufficiently clear to 
warrant the issuance of a preliminary 
injunction. The defendants have raised 
questions of title and validity [of the 
copyright] which are not free from 
doubt; the facts are in dispute; and the 
issues cannot properly be determined on 
affidavits. It may be that the plaintiff 
will succeed at the trial, but on the 
present showing I cannot say that it will 
do so with the degree of certainty re­
quired for the issuance of a pi'eliminary 
injunction. 

The motion of the plaintiff for a pre­
liminary injunction is denied. 

Ed. Note.—The plaintiff sues as as­
signee of the American rights in Hitler's 
book "Mein Kampf." 

On Aug. 25, 1925, a copy of an edition 
of the book was received at the Copy­
right Office, Washington, D. C., and the 

application for registration of claim of 
copyright was received at the Copyright 
Office on Sept. 26, 1925. The applica­
tion is dated Sept. 15, 1925, and was 
made by Franz Eher, of Munich, Gev-
many, and the author was given in the 
application as Adolf Hitler, who is de­
scribed as a "Staatenloser Deutscher." 

A second edition of the book was re­
ceived at the Copyright Office Mar. 18, 
1927, and the application was received 
Feb. 24, 1927. "The date of the applica­
tion, however, is Dec. 24, 1926. Hitler 
is described as a citizen or subject of 
Austria. 

The defendant contended that the copy­
right was invalid because of the con­
flicting statements on Hitler's citizen­
ship on the two applications. The de­
fendant claimed that in 1927 Hitler had 
given up his Austrian citizenship, ac­
cording to the laws of Austria and did 
not become a German citizen until 1931. 
In 1925 he was not a German citizen, 
according to his own claim and hence, 
could not come under the reciprocal 
copyright relations between the United 
States and Germany and in 1927 he wa.s 
not an Austrian and hence, could not 
come under the copyright relations be­
tween Austria and the United States. 

District Court, S. D. New York 
OTTINGER V. GENERAL MOTORS CORPORATION 
Equity No. 87-352 Decided Apr. 5, 1939 

Patents—Pleading and practice in courts—In general— 
In suit under contract for royalty, which shows specific amount due, summary 

judgment should be granted unless facts set out in special defense of answer and 
defendant's answering affidavit and exhibits raise genuine issue of fact on which 
defendant would be entitled to trial; here defenses of implied waiver or estoppel 
and cancellation of contract are so alleged as to preclude summary judgment, espe­
cially since, in inconsistent claim, plaintiff sues for patent infringement. 
Patents—Bushing— 

Re. 17787, Ottinger, Bushing, summary judgment refused. 
On motion for summary judgment. 
ARMAND E. liACKENBACH (OTTO C. SOM-

MERiCH and RAYMOND T. HEILPERN of 
counsel) all of New York, N. Y., for 
plaintiff. 

DRURY W. COOPER (THOMAS J. BYRNE 
and DRURY W. COOPER, JR., of counsel) 
all of New York, N. Y., for defendant. 

LEIBELL, District Judge.—This is a 
motion for summary judgment, under 
Rule 56 of the Federal Rules of Civil 
Procedure. Plaintiff, a citizen and resi­
dent of New York, moves for summary 
judgment with respect to the first cause 
of action and for a partial summary 
judgment on the second cause of action, 
pleaded in the bill of complaint. Both 


